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STATUTES  AND  CONSTITUTIONS  CITED,   CONSTRUED,  ETC. 


England* 

Statutes. 

18  Edw.  I.  chap.  30.    Jurors  as  judges  of  law..  150 

82  Geo.  III.  chap.  60.    Libel  Act 153 

65  Geo.  lU.  chap.  184,  6  19.    Reissue  or  bill  of 

exchange 761 

14  ft  15  Vict.  chrn.  99.    Evidence 603 

18  ft  19  Vict.  cbup.  111.    Bills  of  lading 300 

80  ft  21  Vict.  chap.  85.    Divorce  Act 812 

United  States. 

Constitution, 

Art.1,  SI.    Legislative  power 230 

82.    Composition  of  house 230 

to.    Power  to  regulate  commerce 

125,  888,6P6 

eiO.    Obligation  of  contracts 380 

4,  S  2.    Extradition 209 

19  L,  R.  A. 


Art  6.  Supreme  laws 156 

Treaties  the  supreme  law K5 

Amend.l4.    Civil  rights 270 

Immunities  of  citizens 8.-) 

8  2.    Apportionment   of   representa- 
tives   2J0 

Statutes, 

1789.    Judiciary  Act C'7 

1S50,  Sept.  20.    Railroad  land  grant l-'i 

1855.    Cfitizenshlp 4-' 

1867.    Bankrupt  Act 4.)S 

Feb.  5.    Judiciary  Act 357 

1887,  Feb.  4  (24  Stat,  at  L.  p.  379).  Interstate  com- 

meroe 388,  400 

1888,  Aug.  13  (35  Stat. at  L.  433).    Jurisdiction..  388- 

1889,  March  2  (25  Stat,  at  L.  855).   Interstate  com- 

merce....888,  406. 

March  2.    Seals 543 

1880,Marchl.    Census 228- 

July  2.    Anti-Trust  Law 406- 


CrriTioiiflL 


m,  Wtib,  f •   Apportkmiiieiit   of  representa- 

Treatiei, 

»7.Dee.».    With  Bremen tt 

IStfL   With  Great  Britain 206 

VS!.  With  Baden M 

im.  With  Baden 86 

ISTL   With  German  Empire 65 

Bevited  J^ttitea. 

1869.  Production  of  documents 608 

4000.   Carrfaere  of  mail  and  a^rent 341 

l9&nO-5.   To  carry   into   etiect  extradition   

treatieB 208 

5S78-9.    Extradition 209 

95410.   Oonspiracy i 091,  406 

Alabanuu 

8(atuU9, 

Uao-l,  p.  188.    FUse  warehouse  receipts 903 

Code. 

BUTS,  1177-9.    False  warehouse  receipts 702 

I189B.   OontlDffent  remainders 846 

l»IB31-2.    Statuteof  Uses 843 

Onminal  Oode. 

fflOL   QnaUflcations  of  Jurors 868 

433L   Qualifications  of  jurors 869 

CaJifoniia« 

Statutei, 
I8JS-6,  p.  138.    Kapa  insane  asylum 731 

Civil  Cods. 

las.  Legitimation 43 

2a.   A(k)ptloa 44 

2301   Legitimation 41 

13S7.  Heirship  of  lUeffitimate  child 41 

lUU.  Appropriation  of  ruDning  water 93 

Code  qf  Civil  Procedure. 
Ilfies.   Construction  of  statutes 48 

Colorado* 

Constitution, 

Art.9.  fi  Z.  Public  schools 4«9 

I&  Public  school  fund 469 

7.  BeoeflclaHes  of  scbool  fund 469 

ISw  School  districts 469 

16w  Text-books 469 

Statutee. 

UBl,p.l2],9ljS.    Be  view  of  acquittal 649 

General  StcUutee,  1S8S. 

P.865,1972.    Writsoferror 050 

tmr.  Statute  of  Frauds 796 

Florida. 

Siatutee. 

!^  July  8.   Churohcharter 639 

|8«,Feb.  10.    Church  charter 639 

^,Feb.23.    Churohcharter 639 

^l,Feb.l      (Chap. 3362).   Churohcharter....    639 
1^  Feb.  16   (Laws,  chap.  3608).     Board    of 

health..  200 

Bevised  Statutes. 

WT.  Municipal  authority  over  nuisances 199 

!iJ5-9.   IMsQualffled  Jud^e 638 

•  5Jt).   Decision  without  Jurisdiction 638 

1247.  Deputy  sherdtB 182 

MeCleOan'i  Digeit. 

P- 2(8,1101   Municipal  authority    over   nul- 

^  sances 199 

«8tll8.   Deputysheriffs 182 

Georg^ia. 

OoniUtution. 
Art  1,  las.   Unconstitutional  acts ^.    545 


Btatutei. 
1798.   JudlciapyAot 601 

lUinoifl. 

Constitution. 

Art.2,  910.    Second  Jeopardy 845 

4,613.    Paasngreofbill 121 

Amendment  of  statutes 123 

822.    Local  Jaws 86 

5,  6  L    Officers  of  executive  departments  112 
8  8.    Siiperintendentof  public  instruc- 
tion   112 

7.  QuahOcation  of  voters 112 

8,  M.    School  system 112 

•  6.    Scbool  officers 113 

8tatuie$. 

1851,  J^b.  ir    T>i-«.cent  of  aliens' land 84 

1866,  Ft  l»,  i:     I      Iroad  contracts 127 

1861,  F«  h                Tied  women^s  property 261 

1H67,  Fk>^            :   vel  and  transportation 127 

1874,  Mint  h  ;*►,    Ko  vision  of  statutes TiS 

>lii  rt'  h  31 , 1  Slj.    Stopping  passeufrer  trains  1 21 

Julj  1.    Duwer  Act 259 

1879,  Miiv  ^,  p.  ££%>    Stopping  passenger  trains  121 

1886.  Fi^-hLuw :.....:. 346 

June  16.    D^Aoent  of  aliens'  land 84.  90 

Julv    L    Jnsiirance 272 

1889,  June  3.    IVIi  Law 846 

1891,  June  lit.    IM -cent  of  aliens*  lands 89 

Juoe  m.    Ui^bt  of   women  to  vote   at 

school  election 112 

Bevieed  Statutes,  1846. 
Chap.i.    Descent  of  aliens*  land 84 

Bevised  Statutes,  1874. 

Chap.  41,  01.    Dower ^84 

Pp.  8U.1046.    Printing  of  revision 122 

Bevised  Statutes,  1889. 

Chap.   9,  I  1.  Escheats 89 

28.  9  1.  Enacting  the  common  law....     S9 

89,  6  1.  Descents 90,93 

40,918.  Alimony 812 

78,  9.14.  Competency  of  Juror 71 

Remud  Statutes,  1891. 

Chap.  114,  9  88.    Stopping  passenger  trains....    121 

Criminal  Code, 

9  280.    Criminal  offense  defined 846 

Starr  dk  Curtis^  Annotated  Statutes. 

Vol.  1,  chap.  6,  p.  364.    Descent  of  aliens*  land  84 

p.m.    Dower  Act 250 

2,  pp.  1921,2.    Railroad     contracts     and 

transportation 127 

Chap.  114,  p.  194^.    Stopping  passenfrer  trains.  123 

p.  1980,  694,6.    £&ilroad  charier....  128 

Vol.  8,  chap.  6,  p.  19.    Descent  of  aliens*  land . .  84 
obap.  114.  p.  811,  9  68.  Stopping  passenger 

trains 121 

Indiana. 

Bevised  Statutes,  1881. 

9  867.    Replying  to  new  matter  in  auFwer 838 

99  24»-7.    Rights  of  second  wife 881 

9  6443,  p.  1394.    Taxes  on  ward  ^s  property 68S 

Iowa. 

Constitiition, 

Art  2,  9  L    Qualification  of  voter 627 

8,9  4.    Qualifications  of  representative...    637 
4,9  6.    Qualifications  of  governor 687 

Statutes. 

1886,  chap.  54.    When  sheriili  to  qualify 626 

Code. 

9  685.    When  sheriffs  to  qualify 626 

686.  Effect  of  failure  to  auailfy 626 

687.  When  officer  to  qualify 628 

692.    Contesting  elections 0:« 

714.    Judgment  in  election  contest 626 

784.    Term  of  office 636 

8863.    Trying  title  to  office 624 
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CiTATlOMA. 


KanMM; 

(hrutitutum. 

Art.  1,  6 1.  Executive  department 

18.  Su preiDe  power  in  governor 

5.  Extraordinary  loffislative  sesBionB 
ft.  Adjournment 

2,  R  I.  Lefrtslative  power 

Oi.  Befiidence  of  leirislatora 
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M.  A  bnildliiif  which  is  exempt  from 
levy  and  sale  u  an  appurtenant  of  an  exempt 

*fleadD0te8  by  Vardbsbobozi,  J. 


homestead  does  not  lose  its  exempt  character 
by  the  wroncrful  severance  thereof  from  the 
realty  by  a  trespasser;  but  after  a  severaooe  the 
owner  may  sue  for  Its  conversion  as  personal 
property. 

8.  And  ajndf^ment  reeoTered  for  the 
▼alue  thereof  will  be  treated  as  a 
JndgVient  for  exempt  personal  property,  with- 
in the  meaning  of  Gten.  Stat.,  chap.  66, 1313,  and 
be  also  exempt  from  sale  upon  execution. 


}i(yn,'-E(fw  far  proceeds  of  erempt  property  retain 

the  exempt  eharaeier. 

Am  to  judwnents  affeetina  exempt  property. 

The  proceeds  arising  from  the  condemnation  of 
t  homestead  are  not  liable  for  the  debts  of  the 
ovner.  Brooks  v.  CoIUds,  11  Bush,  623;  Kaiser  v. 
Seatoii,62Eow8,4IS. 

And  a  Judgment  a^rainst  a  railroad  for  damages 
<xased  by  fire  to  the  homestead.  Is  not  subject  to 
giraishment  for  the  debts  of  the  owner.  Mudge 
T.  Lanning,  68  Iowa,  541. 

Money  paid  Into  the  hands  of  the  clerk  of  the 
court  by  the  sheriff,  in  an  action  of  detinue  for 
takiog  exempt  property  by  attachment,  is  not 
Uable  to  garidahment.  Falconer  y.  Head,  81  Ala. 
513. 

In  this  case  the  Judgment  debtor  sued  for  the 
foods,  and  It  did  not  appear  that  he  had  consented 
to  take  the  value  instead  of  the  articles. 

And  the  proceeds  of  a  Judgment  for  the  conver* 
«ioQ  of  exempt  property  are  also  exempt.  Bteb- 
bina  v.  Peeler,  29  Y  t^  289. 

And  a  Judgment  for  conyersion  of  exempt  prop- 
€rty  should  be  paid  to  the  plain  tiff.  The  defendant 
vho  is  a  Judgment  creditor  of  the  plaintiff,  cannot 
have  the  fund  invested  under  order  of  the  court,  to 
be  held  until  the  exemption  ceases,  so  that  he  then 
coald  subject  it  to  his  olaiuL   Harrell  y.  Harreil, 

A  Judgment  obtained  for  wrongful  taking  of 
exempt  property  is  also  exempt,  and  the  debtor 
ihould  be  allowed  a  reasonable  time  to  invest  the 
ame.  TlUotson  v.  Wolcott,  48  N.  Y.  188. 

And  a  Judgment  for  the  conyersion  of  exempt 
property  does  not  pass  to  the  receiver  appointed 
hi  Sid  of  execution.  Andrews  v.  Rowan,  28  How. 
Pr.UBb   Bee  also  Payne  V.  Gibson,  in/ra. 

But  a  Judgment  obtained  for  conversion  of 
property,  some  of  which  was  exempt,  is  not  itself 
exempt  from  garnishment,  where  it  is  not  shown 
bow  much  was  for  exempt  property.  Burke  v. 
Banoe,  76  Tex.  76, 18  Am.  St.  Bep.  28. 

A  Judgment  for  the  conversion  of  exempt  prop- 
erty will  not  be  enjoined  at  the  instance  of  the 
Pendant  who  is  a  Judgment  creditor  of  the 
plaintiff,  althongh  the  plaintiff  is  insolvent  Col- 
iett  V.  Jones,  7  B.  Mon.  586. 

So  also  bi  a  suit  In  aid  of  execution  and  for  an  in- 
JaocOon  against  the  debtor's  disposing  of  his  prop- 
yl H  is  no  violation  of  the  injunction  that  the 


debtor  brought  suit  for  a  tort  done  to  exempt 
property,  as  the  plaintiff  has  no  right  to  complain. 
Hudson  V.  Plots,  11  Paige,  180, 6  L.  ed.  99. 

Damages  for  trespass  in  takiog  exempt  property 
may  be  garnished.  In  this  case  more  than  one 
half  of  the  Judgment  was  for  punitive  damages. 
Knabb  v.  Drake,  28jPa,  489,  62  Am.  Dec.  852. 

A  Judgment  for  a  balance  due  on  a  voluntary 
sale  of  exempt  property  is  not  exempt  under  the 
Towa  Code,  1 8072;  which  exempts  specific  property, 
and  I  82i4,  which  exempts  a  Judgrment  for  ex- 
empt property  wrongfully  taken.  Harrier  v.  F&s- 
sett,  56  Iowa,  264. 

Am  to  Metting  off  judamentM  affecting  exempt 
propertVm 

A  purchaser  of  'exempt  property,  that  was  sold 
so  that  the  proceeds  could  be  used  to  purchase 
other  exempt  property,  when  sued  for  the  price 
cannot  set  up  as  a  defense  a  note  that  he  holds 
against  the  vendor.  MuUiken  v. Winter,  2  Duv.  250, 
87  Am.  Dec.  496. 

And  the  purchaser  of  exempt  personal  prop, 
erty  sold  by  the  commissioner  of  the  court  for 
reinvestment,  when  sued  by  the  commissioner  for 
its  value,  cannot  set  off  a  claim  which  he  may  have 
against  the  owner  of  the  exempt  property.  Siiw 
mans  v.  Sirmans,  74  Oa.  541. 

And  a  party  having  a  Judgment  not  exceeding 
$600  in  his  favor  may  claim  it  as  exempt^  assets, 
and  have  it  assigned  to  him  as  such,  and  the  de- 
fendant cannot  then  set  off  a  Judgment  which  he 
has  against  the  plaintiff.  Butner  v.  Bowser,  104 
Ind.266. 

And  a  Judgment  claimed  as  exempt  because  of 
less  value  than  9500  cannot  be  defeated  by  the  de> 
fendant  setting  off  a  counter  Judgment  against  the 
plaintiff,  although  the  consideration  upon  which 
the  counter  Judgment  was  founded  was  a  credit 
that  he  was  entitled  to  against  plaintiff,  but  the 
receipt  for  which  had  been  lost.  Curlee  v.  Thomas, 
74N.C.61. 

But  a  note  that  is  not  set  apart  under  the  stat- 
ute as  exempt  cannot  be  claimed  as  exempt  in  the 
hands  of  an  assignee,  so  as  to  defeat  Judgments 
which  are  attempted  to  be  used  as  set-offs  against 
the  note.    Lane  v.  Richardson,  104  N.  G.  642. 

In  an  action  for  trespass  for  selling  exempt  prop- 
erty under  an  execution,  the  defendants  cannot 
set  up  the  Judgment  against  the  plaintiff  on  which 


See  also  26  L.  R.  A.  415;  27  L.  R.  A.  808;  33  L.  R.  A.  264. 
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Minnesota  Supbbms  Coubt. 


Nov., 


8.  Where  a  Bheriff  collected  upon  ex- 
ecution monejr  due  upon  aA  exempt 
Judgement,  and  applied  the  same  upon  an  eze- 
cutiuo  agninst  the  Judgment  creditor,  Jn  his 
hands,  before  a  lawful  levy  thereon,  without 
any  notice  to  such  creditor,  or  opportunity  for 
him  to  make  any  demand,— Hic/d,  that  no  subee- 
Quent  demand  upon  him  was  necessary  before 
suit  brought  to  recover  the  same. 

(November  23, 1808.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Polk  County  denying  a 


I  new  trial  after  Judgment  In  favor  of  plafntifT 
in  an  action  brought  to  recover  money  alleged 
to  have  been  collected  by  defendant  on  plain- 
tifTs  account  and  retained  by  defendants 
AMrmed, 

Defendant  was  sherifF  of  Polk  County. 
Plaintiff  bad  recovered  judgment  against  cer- 
tain persons  for  the  wrongful  conversion  of 
property  belonging  to  plaintiff.  On  the  day 
that  judgment  was  entered  the  sheriff  receive(t 
two  executions  issued  on  judgments  against. 
Wylie.  He  collected  the  Wylie  judgment  and 
applied  part  of  the  amount  so  collected  in  satis- 


the  execution   issued   as  a  set-ofT.    Wilson  v. 
McElroy,3SPa.8S. 

A  Judgment  in  replevin,  for  damages  in  taking 
an  exempt  cow,  cannot  be  defeated  by  setting  ofT 
a  Judgment  of  defendant  against  plaintiff,  under 
the  statute  of  Tennessee,  which  only  allows  such 
judgments  to  be  set  off  as  are  matters  ex  eontmetu. 
Duff  ▼.  Wells,  7  Heisk.  17. 

But  in  a  replevin  suit  for  an  exempt  horse  and 
for  $160  damages,  that  part  of  the  judgment  that 
was  tor  damages  is  not  exempt.  The  defendant 
having  a  judgment  against  plaintiff  can  pay  to 
the  sheriff  the  amount  due  the  plaintiff  and  subject 
that  to  his  Judgment.  Johnson  v.  Edde,  68  Miss. 
604. 

The  defendant  In'an  action  of  trover  for  exempt 
property,  where  there  was  a  levy  of  an  execution 
thereon,  cannot  have  the  judgment  reduced  by 
setting  off  in  eald  action  a  judgment  against  plain- 
tiff.  ISx  parte  Hunt,  (S3  Ala.  41. 

Ajudgrment  for  conversion  of  exempt  property 
cannot  be  satisfied  by  the  sheriff  holding  an  exe- 
cution against  plaintiff.  The  debtor  does  not  lose 
his  exemption  by  the  action  for  conversion  instead 
of  replevin,  for  he  may  not  be  able  to  give  a  re- 
plevin bond.    Howard  v.  Taudy,  79  Tex.  450. 

It  was  held  in  Mai  lory  v.  Norton,  ZL  Barb.  484, 
that  a  judgment  for  the  conversion  of  exempt 
property,  may  be  satisfied  by  the  defendant  pay- 
ing the  amount  to  the  sheriff,  to  be  applied  on  a 
judgment  against  the  plaintiff,  on  the  ground  that 
the  remedy  to  recover  exempt  property  is  by  re- 
plevin. 

But  in  Beokman  v.  Manlove,  18  OaL  888,  it  la  de- 
cided that  if  a  party  had  brought  suit  in  replevin, 
the  opposing  party  could  give  a  bond  and  retain 
the  property,  compelling  an  action  on  the  bond 
and  thus  defeat  an  action  for  the  specific  property. 
That  case  holds  that  the  defendant  cannot  set  off  a 
judgment  in  his  favor  against  a  judgment  for  the 
seizure  of  exempt  property. 

And  a  judgment  for  the  conversion  of  exempt 
property  cannot  be  discharged  by  the  defendant 
paying  that  amount  to  the  sheriff  to  be  applied  on 
a  Judgment  against  the  plaintiff,  under  Wis.  Bev. 
Btat.,  9  8028,  authorizing  persons  indebted  to  pay  a 
sheriff  having  an  execution.    Below  v.  Bobbins,  8 

L.ii.A.4tfr,  76  wis.eoa 

In  Minnesota  it  was  decided  that  a  defendant  in 
a  judgment  for  the  conversion  of  exempt  prop- 
erty may  have  a  judgment  held  by  him  against  the 
plaintiff  set  off  against  plaintiff^s  judgment,  as  the 
plaintiff  should  have  pursued  the  specific  property. 
Temple  v.  Scott,  3  Minn.  410. 

But  in  1878  a  statute  was  passed  in  Minnesota  ex- 
empting a  judgment  for  exempt  property.  See 
main  case. 

Am  to  proceeds  of  insurance. 

The  proceeds  of  exempt  personal  property,  ob- 
tained by  Insurance  from  fire,  is  also  exempt 
against  the  creditors  of  the  assured.  Beynolds  v. 
Hanes  (Iowa)  18  L.  B.  A.  719. 

A  debtor  cannot  be  required  to  assign  to  the  re-  i 
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ceivcr  m  aid  of  execution  a  fire  policy  due  on  hi» 
exempt  property.  He  should  have  a  reasonable 
time  to  reinvest  the  proceeds.  Ckx)ney  v.  Oooney^ 
66Barb.6e4. 

But  in  New  Hampshire  it  was  held  that  insur- 
ance money  due  on  exempt  chattels  that  were- 
burned  is  liable  to  attachment  in  the  hands  or 
the  company.  The  statutory  exemptions  in  that 
state  only  apply  to  specific  chattels,  pension^ 
bounty  and  wages.  N.  H.  Gen.  Stat.  chap.  «!&.  9  2^ 
Wooster  v.  Page,  64  N.  H.  128. )»  Am.  Bep.  128. 

The  insurance  money  due  on  exempt  personal 
property  is  not  exempt  in  Illinois.  It  Is  a  debt, 
due  from  a  corporation  and  Bev.  Stat.  1877,  ohap» 
63,  f  la,  prohibits  claiming  the  $300  exemption^ 
from  a  debt  due  from  a  corporation.  Monniea  v» 
German  Ins.  Go.  12  HL  App.  24a 

The  proceeds  of  a  policy  of  insurance  on  a  home^ 
stead  is  exempt  for  a  reasonable  time  for  reinvest^ 
ment,  and  this  applies  as  against  a  mechanics*  liea^ 
Cameron  v.  Fay,  66  Tex.  68. 

And  insurance  money  due  from  a  burnt  home- 
stead is  not  liable  to  garnishment  in  the  hands  of 
the  company  for  debts  of  the  assured.  Houghtoi^ 
V.  Le^60GaL10L 

But  insurance  money  on  a  homestead  may  be  at- 
tached in  another  state,  notwithstanding  the  f  ao^ 
that  such  a  policy  is  exempt  where  made  and  that 
it  had  been  paid  over  after  garnishment  under  a 
judgment*  The  Exemption  I^iw  of  Rhode  Islan<& 
cannot  affect  the  right  of  the  creditor  in  Illinois^ 
Roche  V.  Rhode  Island  Ins.  Asbo.  2  III.  App.  880. 

And  in  Mississippi  it  was  held  that  money  due- 
from  an  Insurance  company  as  proceeds  of  home* 
stead  is  not  exempt,  it  being  the  result  of  a  per-^ 
sonal  contract  of  indemnity  founded  on  an  inde» 
pendent  consideration  in  the  premium  paid.  The 
court  holds  that  the  house  was  not  insured  but 
the  owner  was  insured  in  indemnity  against  loaa* 
Smith  V.  Batcliff,  66  Miss.  683, 14  Am.  St.  Rep.  606. 

Goods  acquired  by  having  a  chattel  mortgage 
thereon  released  and  the  goods  conveyed  to  a  third 
party  for  the  benefit  of  the  owner,  are  not  exempt 
from  seizure  for  the  owner's  debts,  although  the 
release  of  the  chattel  mortgage  and  transfer  are 
obtained  in  consideration  of  an  assignment  of 
policies  of  life  insurance,  that  were  exempts 
Friedlander  v.  Mahoney,  31  Iowa,  316. 

As  to  exemption  of  property  purchased  with  pension^ 
money. 

The  exemption  of  pension  money  under  the  Act 
of  Congre8B,n.  S.  Rev.  Stat,  fi  4747,  attaches  to  prop, 
erty  bought  with  the  same.  Grow  v.  Brown,  11  Im. 
R.  A.  110, 81  [owa.  844;  Dean  v.  Glark,  81  Iowa,  758. 

And  this  is  so  notwithstanding  the  judgment  waa 
rendered  before  the  debtor  received  the  pension 
money,  and  before  Iowa  Acts,  20  Gen.  Assem.  cbap» 
23,  took  effect  Crow  v.  Brown  (Iowa)  Oct  12^. 
1892. 

In  Iowa  it  was  formerly  held  that  pension  money- 
after  it  had  been  paid  and  deposited  or  loaned  out 
was  not  exempt.    Webb  v.  Holt,  67  Iowa,  712^. 
Baugh  V.  Barrett,  09  Iowa,  496. 
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faction  of  the  two  ezecatioDS  and  returned 
them  satisfied.  He  also  returned  the  execulion 
on  the  Wylie  Judgment  as  satisfied  stating  in 
his  return  that  he  had  applied  part  of  the 
amount  m  payment  of  the  execution  levied 
asamst  the  judgment.  Wylie  then  brought 
this  suit  aii^ainst  the  sheriff  upon  the  ground 
that  the  property  for  the  wrongful  taking  of 
which  his  judgment  was  recovered,  consisted 
of  a  poition  of  bis  homestead  and  seed  grain 
^hich  was  exempt  from  execution. 
Farther  facts  appear  in  the  opinion. 


Mewr».  Montag^ae  ft  Bucklen*  for  ap- 
pellant: 

It  is  the  specific  articles  that  are  exempted 
and  not  their  value  as  property.  The  debtor 
cannot  claim  for  the  representative  of  that 
value  whether  it  be  money,  notes,  or  judg- 
ment, any  higher  character  than  property  of 
the  same  class  is  entitled  to  under  ordinary 
circumstances. 

TempU  V.  Scott,  8  Minn.  419  (Gil.  806). 

Mes9r9.  H.  Steenerson,  E.  M.  St»nton» 
and  A.  R.  Holaton^  for  respondent: 


The  case  of  Crow  v.  Brown,  aupro,  also  substan- 
tiaJly  ov^rriiles  Triplett  v.  Grabam,  58  Iowa,  185; 

TtMter^^  Byrne,  76  Iowa,  206;  Goble  v.  Stephenson, 
«Blowa,  27a 

Xa  Goble  v.  Stepheiison,  tupnu  it  was  held  that 
resd  eBtate  bought  by  a  wife  with  pension  money 
^▼eo  to  her  by  her  husband  maybe  subjected  to 
his  dehts,  where  the  gift  was  made  prior  to  Iowa 
Xaws  1864,  ohap.  23,  which  exempted  pension 
Biooey. 

In  Triplett  v.  Graham,  68  Iowa,  136,  it  was  held 
that  a  t&omestead  bought  by  a  wife  with  pension 
mooer  of  her  husband  Is  liable  to  be  subjected  to 
JcMlflrnieiKtB  oatstanding  against  htm.  The  money 
ns  received  by  the  husband  and  then  given  to 
tbe  wife  in  this  case. 

ILAod  bODght  by  a  wife  with  the  proceeds  of  a 
p^Eiflfou  check,  where  the  husband  gave  her  the 
dteclc  to  not  liable  for  his  debts,  the  check  being 
exemptu     Farmer  v.  Turner,  64  Iowa,  690. 

Xhe  title  of  foals  of  two  mares,  whpre  the  mares 
aod  tlie  services  of  the  sire  had  been  paid  for  with 
pension  money,  is  such  a  property  interest  that 
xh0^  owner  may  maintain  replevin  against  an  at- 
tadkiing  creditor.  And  a  Judgment  therein,  directed 
for  tbe  defendant,  on  the  ground  that  plaintiff 
liad  no  exempt  interest  in  the  colts,  is  erroneous. 
XMamond  v.  Palmer,  79  Iowa,  578. 

JL  liorse  obtained  by  exchanging  one  bought 
witli  pension  money  is  also  exempt  under  Iowa 
Code  liawB.  20  Gen.  Assem.,  chap.  28,  providhig 
tliat.  pension  money  invested  is  exempt.  Smith  v. 
Bill  <lowa)  Oct.  26w  188L 

Pension  money  goes  to  the  administrator  and 
not  to  tbe  widow,  as  she  only  takes  such  property 
Em  to  exempt  to  the  head  of  the  family.  And  pen- 
e^on  money  is  exempted  without  regard  to  a 
family,  under  Iowa  Stat.,  chap.  23,  Laws  20  Gen. 
Assem.:  Perkins  v.  Hinckley,  71  Iowa,  499. 

In  Indiana  and  Kentucky  the  exemption  under 
the  Act  of  Congress  as  to  proceeds  of  investments 
caadc  wf  tli  pension  money  has  been  refused;  the 
raLse  at  Faurote  v.  Garr,  108  Ind.  123,  holding  that 
tite  property  bought  with  pension  money  is  not  ex- 
eaapt. 

Jknd  tbe  exemption  of  pension  money  under  the 
Act  of  OongresB  does  not  extend  to  property 
bc^uRfat  with  the  same.  So  held  in  a  suit  to  set 
aside  a  fraudulent  conveyance  and  subject  tbe  land 
TO  a  Jadgrment  for  alimony,  where  the  holder  of 
title  made  the  defeose  that  his  vendor  had  bought 
tbe  land  with  pension  money.  CavaDaugh  v. 
^mith,  84  Xnd.  380. 

AlxkI  pension  money,  when  invested  in  land,  loses 
itsexemptcbaracter  under  the  Act  of  Congress. 
Ccokley  v.  dnderwood,  18  Ky.  L.  Rep.  654. 

So  land  boogrht  with  peosion  money  is  not  ex- 
empt, and  a  conveyance  of  same  to  wife  of  debtor 
witboat  consideration  will  t>e  set  aside  at  the  in- 
fcanoe  of  cieditors  thereby  defrauded.  Johnson  v. 
Ecklos,  8  I-.  R.  A.  662, 90  Ky.  163. 

atmI  land  bought  by  the  sons  of  a  pensioner  with 
hte  peiMfon  money  is  not  exempt  from  seizure  for 
his  detrto.    Sims  v.  Walsham  (Ky.)  March  8, 188& 

A  house  and  lot  purchased  with  the  proceeds  of 
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a  pension  check  Is  not  exempt,  but  may  be  sub- 
jected iu  proceedings  in  aid  of  execution.  Robion 
V.  Walker,  82  Ky.  60,  66  Am.  Rep.  878. 

Maine  Stat  1862,  chap.  106,  S  2,  exempting  per- 
sonal  property  amounting  to  $1,000  to  a  volunteer 
soldier  "during  his  term  of  service"  does  not  apply 
to  land  after  his  term  expires,  even  though  bought 
with  bounty  money  during  service.  Knapp  v. 
Beattie,70Me.410. 

A  house  bought  with  pension  money  is  not  liable 
to  execution  on  a  judgment  against  the  pensioner. 
The  N.  Y.  Ck)de,  1 1868.  providing  that  a  pension 
shall  be  exempt  in  any  legal  process,  must  be  lib- 
erally construed.  Yates  County  Nat.  Bank  v.  Car- 
penter, 7  L.  R.  A.  667. 119  N.  Y.  650. 

But  property  purchased  with  proceeds  of  prop- 
erty that  was  bought  with  '*pay  and  bounty" 
money  Is  not  exempt,  under  N.  Y.  Laws  1864,  chap. 
CT8,  exempting  pay  and  bounty  of  soldier,  it  be- 
ing also  impossible  to  tell  whether  the  property  in 
question  represents  tbe  profits  or  original  capital. 
Wygant  v.  Smith.  2  Lans.  186. 

Property  bought  with  bounty  money  given  by  a 
soldier  to  his  wife  is  exempt  from  seizure  by  his 
creditors,  under  N.  Y.  Laws  1864,  exempting  pay 
or  bounty,  even  if  the  title  is  placed  in  her  name, 
WhiUng  V.  Barrett,  7  Lans.  106. 

And  land  bought  by  the  wife  of  a  pensioner,  with 
a  pension  money  check  handed  her  by  her  husband, 
where  she  takes  the  title  in  her  name,  is  not  liable 
for  his  debts.  IT.  S.  Stat,  6  4747.  provides  that  pen- 
Bion  money  **shall  inure  wholly  to  the  benefit  of 
the  pensioner."  Holmes  v.  TaUada,  8  L.  R.  A.  219, 
125  Pa.  188. 

A  judgment  obtained  by  a  pensioner  to  rescind 
an  investment  made  with  the  pension  money  on 
the  grounds  of  fraud,  is  also  exempt.  The  money 
in  this  case  never  was  in  the  hands  of  the  pension-^ 
er.    Payne  v.  Gibson.  5  Lea,  178. 

Land  bought  with  the  proceeds  of  pension  checks,, 
nothlngappearingtoshow  how  long  the  pension 
money  bad  been  held  or  what  use  had  been  made 
of  it.  prior  to  the  piu*chase.  is  not  exempt  from  the- 
lien  of  a  judgment.  McFarland  v.  Fish,  84  W.  Ya.. 
648. 

But  land  bought  with  pension  checks  where  th& 
deed  is  made  to  the  wife  of  the  pensioner  is  ex- 
empt from  proceedings  in  aid  of  execution,  on  a 
judgrment  existing  at  tbe  time  of  the  purchase. 
The  transfer  of  exempt  property  is  not  a  fraud  on 
creditors.  Hissem  v.  Johnson,  27  W.  Ya.  644.  55  Am. 
Rep.  827. 

Am  to  exemption  of  penaUm  money  when  in  another 
lorm. 

The  exemption  of  pension  money  after  payment 
to  the  pensioner  has  been  diiferently  coustrued  iu 
different  states.  The  Iowa  and  Kentucky  cases 
holding  that  the  exemption  ceased  after  payment* 
have  beeu  in  effect  overruled  by  later  ca^es.  while 
Maine,  New  Jersey,  Pennsylvania  and  Yermont 
deny  the  exemption.  Several  states  have  local 
laws  extending  the  provisions  of  the  exemption 
after  tbe  money  oomes  to  the  hands  of  tkie  nenc 
sioner. 


«« 
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Not., 


Exemption  Laws  are  to  be  liberally  con- 
fltnied  in  favor  of  exemptions. 

Berge  y.  Baldwin,  81  Minn.  541;  HarreU  ▼. 
EarreU,  77  Ga.  ISO;  Jiudffe  v.  Lanning,  68 
Iowa,  64. 

To  say  tbat  a  person  could  bold  a  certain 
piece  of  property  exempt,  and  to  say  also  tbat 
a  Judgment  obtained  for  tbe  wrongful  conver- 
sion of  tbat  property  where  tbe  conversion 
amounted  to  its  consumption  could  not  be  held 
exempt,  were  absurd.  Sucb  an  interpretation 
would  defeat  tbe  purpose  of  tbe  law. 

Umland  v.  BbUombe,  26  Minn.  286. 


A  Judgment  obtained  for  exempt  property 
sbould  itself  be  exempt  for  a  reasonable  leoj^tn 
of  time  so  tbat  tbe  debtor  could  repair  the  in- 
jury with  tbe  proceeds  thereof. 

taioUon  V.  Wolcatt,  48  N.  Y.  188. 

Tbe  return  of  tbe  sheriiT  on  the  executions 
against  Wylie  shows  tbat  be  served  a  copy  of 
tbe  same,  together  with  an  inventory  of  prop- 
erty levied  on,upon  tbe  Judgment  debtor,  on  tbe 
80tn  day  of  March,  1891.  Tbe  service  was  not 
complete  until  the  service  upon  William  Wylie, 
so  tbe  application  of  the  money  collected  by 
virtue  of  the  execution  sued  out  by  William 


A  note  for  loaned  pension  money,  which  note  was 
aaslffned  as  a  gift  by  the  payee  to  her  daughter  be- 
fore tbe  Iowa  Act  of  1884  took  effect.  Is  liable  for 
the  debts  of  the  payee.  Baugh  v.  Barrett,  69  Iowa, 
486. 

And  pension  money  deposited  In  bauk  Is  not  ex- 
empt from  gamlBbment  for  bis  debts.  After  the 
money  reaches  tbe  pensioner  the  exemption  ceases. 
Webb  v.  Holt,  67  Iowa,  712.  See  Crow  v.  Brown 
(Iowa)  Oct.  12, 1883. 

Money  in  bank,  tbe  proceeds  of  discounting  pen- 
sion checks,  loses  its  exempt  character  and  is  then 
liable  to  garnishment.  Cranz  v.  White,  87  Kan. 
Ja9,  41  Am.  Rep.  406. 

In  Maine  it  is  held  tbat  the  proceeds  of  a  pension 
-check  in  the  hands  of  a  pensioner  loses  its  exemp- 
tion. Friend  v.  Garcelon,  77  Me.  26,  82  Am«  Rep. 
788;  CranA  v.  Iiinneu8,.77  Me.  <n. 

Tbe  U.  S,  Act  of  1866  exempting  pension  money 
'  did  not  apply  to  money  paid  liefore  tbe  passage  of 
.  the  Act.    Kellogg  v.  Waite,  12  Allen,  628. 

Pension  money  paid  into  bank  by  pensioner's  at- 
torney, and  deposited  in  name  of  tbe  wife  of  the 
pensioner,  is  liable  for  his  debts,  under  Mass. 
Gen.  Stat.,  chap.  106, 9  10,  which  does  not  permit 
a  married  woman  to  bold  a  gift  from  her  husband 
as  against  his  creditors.  Spelman  v.  Aldrich,  126 
Mass.  118. 

Tbe  proceeds  of  a  pension  money  draft  on  de- 
posit in  bank  is  liable  to  be  subjected  in  proceed- 
ings in  aid  of  execution.  Jardain  v.  Fsirton  Sav- 
7und  &  Bldg.  Asso.  44  N.  J.  L.  878. 

Pension  money  on  deposit  as  such  has  lost  its 
•exempt  character.  As  soon  as  it  reaches  tbe  pen- 
:Sioner*s  bands  the  exemption  is  gone.  Rozelle  v. 
Rhodes,  116  Pa.  128. 

The  proceeds  of  a  check  of  pension  agent  given 
to  a  pensioner,  whicb  check  was  indorsed  by  ber 
.and  cashed  by  a  bank,  is  not  liable  for  her  debts 
under  tbe  Act  of  Congress.  Eckert  v.  McKee,  8 
Bush,  856.  ButseeRobion  v.  Walker,  82  Ky.60,66 
^m.  Rep.  878. 

Pension  money  in  tbe  hands  of  another  was  held 
liable  to  tbe  debts  of  tbe  pensioner  by  trustee  pro- 
cess, and  Vermont  Rev.  Laws,  9 1076,  which  exempts 
debts  due  from  the  sale  and  delivery  of  exempt 
property  was  held  not  to  apply.  Martin  v.  Hurl- 
burt,60Vt.a64. 

And  a  purchaser  of  a  soldier's  claim  for  bounty 
is  liable  to  be  trusteed,  though  the  bounty  is  ex- 
empt by  statute.    Tates  v.  Hurst,  41 Y 1 656. 

Pension  money  received  by  pensioner  cannot  be 
subjected  to  bis  debts,  in  proceedings  in  aid  of  ex- 
ecution. The  debtor  in  this  case  answering  that 
the  money  held  by  him  was  the  money  paid  him  as 
pensioner,  which  money  is  exempted  by  the  Unit- 
ed States  Act.    Folsohow  v.  Werner,  61  Wis.  85. 

PcDslou  money  in  tbe  hands  of  an  administrator 
Is  exempt  from  the  payment  of  the  debts  of  a  de- 
ceased pensioner,  even  though  the  pension  is  paid 
during  the  life  of  the  pensioner.  Hodge  v.  Lean- 
ing, 2  Bem.  65a 

And  proceeds  of  a  pension  money  check  cashed 
at  bank  is  exempt  under  N.  Y.  Code  Civ.  Proc., 
19  L.  R.  A. 


9 1888.  Wildrick  v.  DeVinney,  18  N.  T.  Week.  Dig. 
866. 

And  proceeds  of  pension  money  in  bank  is  not 
liable  to  be  subjected  in  proceedings  In  aid  of  exe- 
cution. N.  Y.  Code,  9  1808,  exempts  pay  and  lx>un  ty 
of  soldiers  from  any  legal  proceeding.  Burgett  v. 
Fancher,  86  Hun,  647. 

And  pension  money  in  bank  la  exempt  from  pro- 
ceedings in  aid  of  execution,  under  N.  Y.  Code, 
91808.  Stookwell  v.  National  Bank  of  Malooe,  80 
Hun,  683. 

A  pension  draft  is  exempt,  and  where  the  pen- 
sioner gave  his  pension  check  to  bis  wife  who  gave 
it  to  a  third  party,  receiving  a  note  therefor,  it  was 
not  liable  to  trustee  process.  Hayward  v.  Clark, 
60yt.612. 

A$  to  exemptkmin  homettead  sold  for  rHnvettmenL 

The  proceeds  of  sale  of  homestead  belong  to  tbe 
debtor  notwithstanding  the  removal  of  him  and 
his  family  from  the  state  pending  the  trial  of  right 
to  the  same.  In  this  case  the  owner  had  been 
turned  out  by  the  creditors.  Meaofaam  v.  Bdmon- 
son,64Miss.74A. 

But  a  debtor  looes  Us  homestead  exemption,  by 
a  sale  of  bis  homestead  and  investment  of  the  pro- 
ceeds in  another  state,  a  resale  there  and  return  of 
tbe  proceeds  and  reinvestment  In  the  first  state,  as 
to  debts  existing  at  the  time  of  last  purchase. 
Rogers  V.  Raisor,  60  Iowa,  865;  DaHon  v.  Webb 
(Iowa)  Oct.  16, 1881;  CaldweU  v.  Selvers,  85  Ky.  38. 

And  proceeds  of  homestead  in  Kansas  brought 
to  Missouri  and  invested  in  homestead  tbere,  are 
subject  to  debts  existing  at  the  time  of  recording 
of  deed  In  Missouri,  even  if  title  is  taken  In  name 
of  wife  of  debtor.  Stlnde  v.  Bebrens,  6  Mo.  App. 
808. 

But  a  note,  tbe  proceeds  of  a  sale  of  homestead, 
tbat  the  owner  Intends  to  use  to  procure  another 
homestead  with,  is  exempt  for  two  years,  under 
Wis.  Rev.  Stat,  9  2888.  And  this  applies  even 
though  he  Intends  investing  in  another  state,  and 
cannot  be  subjected  to  garnishment  Hewitt  v. 
Allen,  64  Wis.  688. 

Land  purchased  with  the  proceeds  of  sale  of  an 
Iowa  homestead,  for  a  homestead  in  Wisconsin, 
which  is  partly  improved  with  a  foundation  of  a 
house,  followed  up  by  occupancy  after  execution  , 
sale,  is  exempt    Scofleld  v.  Hopkins,  61  Wis.  870. 

And  a  note  made  payable  to  the  wife  for  pro-  , 
ceeds  of  homestead  sold  in  New  Hampshire,  to  be 
invested  in  Vermont,  will  be  held  exempt  from 
trustee  process  in  Vermont, where  the  wife  refused 
to  Join  in  the  deed  in  Xew  Hampshire,  unless  the  , 
money  was  paid  to  her,  and  the  note  trusteed  was 
only  for  temporary  purposes  the  investment  being  \ 
already  made.    Keyes  v.  Rines,  87  Vt  283. 

The  property  bought  with  the  proceeds  of  volun-  j 
tary  sale  of  a  homestead  is  also  exempt  under  the 
Illinois  Act  of  1851,  9  5,  which  provides  for  exemp-  i 
tion  of  the  proceeds  of  homestead  for  one  year 
when  sold  under  legal  process,  and  the  Act  of  1S7S  i 
in  force  after  the  debt  was  contracted  which  ox-  , 
empted  the  proceeds  of  a  homestead.   The  court  i 


im 
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Wvlk  to  the  payment  of  judgments  under  the 
leTj  before  the  80lh  day  of  March,  1891,  was 
coDversioD;andan  action  forconversioo  against 
tbe  sheriff  would  lie,  without  previous  demand 
OD  the  aberiff. 

Minn.  Geo.  Stat  chap.  66.  §§  805,  806;  7 
Am.  &  Eng.  Encvclop.  Law,  p.  155;  FoUam 
T.  Carli,  6  Minn.  833. 

If  the  sheriff  receives  money  in  payment  of 
ao  execution  in  his  bands  in  favor  of  the  plain- 
lifF,  be  cannot  make  direct  and  immediate  ap- 
plication and  payment  of  the  money  on  an 
ciecutioD  in  his  hands  against  the  plaintiff. 

Musoott  V.  Woolworth,  14  How.  Pr.  477. 


Vanderburnfh,  /.,  delivered  the  opinion 
of  the  court: 

It  is  alleged  and  found  that  the  plaintiff  re- 
covered a  judgment  against  one  Wylie  for  the 
unlawful  taking,  removing,  and  conversion  of 
certain  property  described  in  the  complaint  aa 
wheat,  barley,  and  a  certain  frame  building 
used  as  a  granary,  in  which  the  grain  men- 
tioned was  stored.  It  is  also  alleged,  and  so 
found,that  the  granary  was  situated  upon  plain* 
tiff's  exempt  homestead,  and  a  fixture  thereon, 
and  was  accordingly  exempt  from  levy  and 
sale.  The  grain  was  also  found  to  be  exempt 
The  amount  of  the  judgment  so  recovered  was 


holds  that  there  is  no  difference  In  principle  be- 
tween a  sale  under  the  process  of  court  and  a  vol- 
ODiarj  sale.   Watson  y.  Saxer,  102  UL  685.' 

A  bomostead  bought  with  the  proceeds  of  sale  of 
a  former  one  is  exempt  to  the  same  extent  under 
Iowa  Rev.  Stat,  9  2281,  which  allows  a  chancre  of 
bomesccad  '*to  the  extent  In  value  of  the  old.'*  It 
is  exempt  In  all  cases  where  the  former  homestead 
vould  have  been  exempt.  Sararent  y.  Ghubbuck, 
19Ioira.37. 

And  a  homestead  bought  with  the  proceeds  of  a 
tale  of  a  former  homestead  Is'  also  exempt  al- 
thoo^h  not  occupied  for  a  short  time  by  reason  of 
temporarF  abeeooe.     Bobb  y.  McBride,  28  Iowa, 

a. 

And  a  new  homeat  :;ad  acquired  with  proceeds  of 
tlie  first  Is  exempt  from  debts  made  after  the  first 
homestead  was  aoquired«  under  Iowa  Code,  B  2000, 
Ber.  2288.  And  a  reasonable  time  will  be  given  to 
ccquire  the  second.  Denham  y.  Chamberlain,  80 
Iova,358. 

8o  where  the  claimant  sold  the  homestead  with 
the  inteotion  of  reinyestiDg,  and  had  to  foreclose 
tfae  purchase  notes  and  buy  the  land,  which  was 
tben  redeemed,  the  redemption  money  in  the  hands 
01  the  clerk  was  exempt  under  Iowa  Code,  6  2001, 
vbich  should  be  construed  as  giving  a  reasonable 
time  for  reinyestment.  State  y.  Oeddis  44  Iowa, 
537. 

And  a  new  homestead  purchased  in  part  with  the 
proceeds  of  a  former  homestead  and  part  with 
other  means,  is  exempt  from  debts  made  slnoe 
tiieflrstbomestead  was  occupied,  under  the  Iowa 
Code,SI200Q,2OOL  In  this  case  it  is  not  shown  that 
tbe  Dew  one  is  of  more  value  than  the  former 
bomestead.   Lay  v.  Templeton,  60  Iowa,  684. 

But  tbe  proceeds  arising  from  a  sale  of  a  home- 
Bead  is  not  exempt  from  garnishment  unless  the 
lale  was  made  with  a  design  to  reinvest  the  same 
fo  another.  In  this  case  the  claimant  owned  a 
tbird  Interest  in  a  tract  of  land  (and  brought  suit 
'OrparUtionandtfae  land  was  sold  and  proceeds 
vere  held  by  tbe  referee,  and  the  debtor  was  still 
in  possession  at  Ume  of  garnishment.  Huskins  v. 
Hanion,  72  Iowa,  87. 

An  eighty-acre  tract  exempt  by  United  States 
Statute,  conveyed  by  a  patentee  to  his  wife  without 
consideration  and  by  her  back  to  him  without  con- 
oration,  does  not  lose  its  exempt  character  to 
^fuU  extent  of  eighty  acres,  and  the  Iowa  law 
»hich  only  gives  forty  acres  as  exemption  does  not 
>I^l7.  but  the  United.  States  Exemption  Statute 
iRachee  to  the  whole.   Bouscher  v.  Smith,  73  Iowa, 

na 

A  sarplns  fund  on  an  execution  sale  of  the  home. 
■ead  to  pay  liens,  is  dot  liable  for  other  debts  of 
^  defendant,  where  he  expects  and  intends  to 
%  the  same  to  purchase  another  homestead. 
llitcheU  y.  MUhoan,  U  Kan.  617. 

Bat  the  exempt  character  attaching  to  proceeds 
<sf  a  homestead  is  lost,  where  the  debtor  has  no  pres- 
^  intention  of  Inyesting  in  another.  And  f  orm- 
l>>ffsuch  intentioa  two  years  thereafter,  when  the 


j  proceeds  are  attempted  to  be  subjected  to  a  judg- 
ment, will  not  relieye.  In  this  case  It  was  not 
shown  when  the  intention  first  existed.  Smith  y. 
Gore,  28  Kan.  488,  83  Am.  Bep.  188. 

A  homestead  acquired  with  the  consideration  de- 
rived from  a  sale  or  other  disposition  of  a  former 
homestead,  is  exempt  from  liability  for  the  same 
debts  as  the  former  homestead  was,  under  Mo. 
Rev.  Stat,  i  2606.    Creath  v.  Dale,  84  Mo.  840. 

But  a  homestead  is  not  exempt  from  debts  con- 
tracted prior  to  its  purchase  and  the  filing  of  the 
deed,  unless  such  homestead  is  acquired  from  the 
proceeds  of  the  previous  homestead.  Wag.  Stat, 
Homestead  Act,  M  7,  8;  Earru  v.  Qulgley,  57  Mo. 
284. 

And  homestead  property  bought  with  the  pro- 
ceeds of  a  former  homestead,  which  was  sold  for 
reinvestment,  will  be  exempt.  Watkins  v.  Davis, 
61  Tex.  414. 

But  a  yoluntary 'conyersion  of  homestead  to 
money  avoids  the  exemption.  In  this  case  there 
was  a  foreclosure  of  yendor*s  lien  on  a  note  given 
on  a  sale  of  the  homestead  and  the  sheriff  collected 
the  money  and  applied  It  to  other  Judgments 
against  the  plaintiff.    Mann  y.  Kelsey,  71  Tex.  600. 

And  a  voluntary  sale  of  homestead  for  reinvest>- 
mcnt  will  not  exempt  another  place  bought  with 
the  proceeds,  and  that  is  not  occupied,  but  that  is 
expected  to  be  used  to  trade  for  another  home- 
stead.   Whittenberg  v.  Lloyd,  40  Tex.  683. 

And  an  answer  of  a  garnishee  claiming  that  the 
money  in  his  hands  is  the  proceeds  of  a  homestead 
which  the  debtor  contemplates  investing  is  not 
sufficient  if  it  does  not  show  that  the  sale  was  In- 
voluntary.   Kirby  v.  Glddings,  75  Tex.  670. 

Money  in  the  hands  of  a  debtor  obtained  by  the 
sale  of  his  homestead,  which  was  sold  for  a  gross 
sum  with  personalty  and  which  he  intended  using 
to  buy  another  homesiead,is  exempt  to  the  value  of 
the  homestead,  under  Wis.  Rev.  Stat.,  S  2083,  which 
provides  for  exemption  of  proceeds  of  nomestead 
for  two  years.    Blngel  v.  Grogan,  67  Wis.  147i 

And  the  proceeds  of  a  sale  of  a  homestead,  in  the 
form  of  a  mortgage  note,  which  the  debtor  intends 
to  use  in  paying  for  a  new  homestead,  that  he  pur- 
chased, is  exempt,  under  Wis.  Rev.  Stat.,  fi  2083. 
Bailey  v.  Steve,  70  Wis.  316. 

So  also  the  proceeds  of  sale  of  a  homestead,  that 
the  vendor  expects  bona  fide  to  use  for  reinvest- 
ment in  a  homestead,  is  also  exempt  under  Wis.  Rev. 
Stat.,  9  SO,  chap.  84,  which  authorizes  a  sale  and  pro- 
vides that  a  Judgment  shall  not  be  a  lien  in  such  a 
case.    Watkins  v.  Blatschmskl,  40  Wis.  847. 

A  husband  cannot  have  a  lot  declared  a  home- 
stead as  against  his  wife*s  claim  of  title,  where  It 
was  bought  with  the  proceeds  of  a  sale  of  their  for- 
mer homestead,  but  the  wife  refused  to  convey 
unless  $3,00U  of  the  money  was  paid  to  her,  with 
which  she  bought  the  lot  in  controversy  and  had 
the  title  placed  in  her  name.  Oaks  v.  Oaks,  04  CaL 
66. 

A  residence  purchased  with  the  proceeds  of  sale 
of  a  homestead  is  not  exempt  as  against  an  attache 
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the  sum  of  $468.76.  An  execution  was  issued  I  on  the  next  day  the  defendant  in  the  execution 
to  the  sheriff  defendant  in  this  action  for  the  paid  him,  in  satisfaction  thereof,  the  amount 
collection  of  the  Judgment  March  24, 1891,  and  |  of   the  judgment,  with  interest  and   costs. 


oient  levied  thereon  before  the  declaratory  state- 
meat  is  filed  claiming  it  as  a  homestead.  Idabo 
Bev.  Stat.,  6  8099,  makes  the  homestead  liable  In  case 
of  an  attachment  levied  previous  to  the  filing  of 
euch  declaratory  statement.  Wright  v.  West- 
belmer  adaho)  Dec  19, 1891. 

Tbe  homestead  exemption  Is  lost  where  the 
oooupaat  sold  the  same,  and  it  was  transferred  to 
another  and  then  back  to  the  first  owner.  And  It 
is  liable  to  a  Judgment  of  record  before  the  last 
transfer.    Het)ert  v.  Mayer,  42  La.  Ann.  830. 

Property  obtained  by  exchange. 

Property  obtained  by  exchange  of  exempted 
property  takes  its  position  according  to  the  law  In 
force.  And  If  realty  is  obtained  by  exchange  of 
exempt  personalty  It  is  governed  by  the  law  of 
realty.    Bennett  v.  Hutson,  88  Ark.  782. 

A  homestead  acquired  by  exchanging  a  former 
homestead  is  exempt  from  the  same  debts  as  the 
former  although  the  deed  for  the  last  homestead 
may  not  be  of  record,  under  Mo.  Bev.  Stat.,  69  S!886, 
S896.    Smith  V.  Enos,  91  Mo.  679. 

And  on  an  exchange  of  homestead  property,  the 
exemption  attaches  to  the  newly  acquired  izact  if 
the  former  one  was  exempt.  Ky.  Oen.  Stat.  chap. 
88, 1  6^  art.  18,  providing  that  the  exemption  shall 
not  apply  If  the  debt  existed  prior  to  the  purchase, 
was  Intended  to  prevent  the  conversion  Into  a 
homestead  of  property  which  was  subject  to  debts. 
!niompson  v.  Heffner,  11  Bush,  884. 

A  new  homestead  that  is  acquired  by  an  ex- 
change of  another  is  liable  for  the  same  debts  as 
tbe  former  would  have  been.  The  Iowa  Ck>de, 
1 8001,  provides 'is  exempt .  .  .  where  the  old  would 
have  been."    Bills  v.  Mason,  4S  Iowa,  830. 

Property  acquired  by  exchanging  a  homestead 
therefor,  and  occupancy  thereafter  In  a  reasonable 
time.  Is  exempt  If  not  of  firreater  value  than  the 
statutory  amount,  Crawford  v.  Blcheson,  101  m. 
861. 

Money  Invested  in  homestead  loses  Its  exemption 
as  personalty,  but  tbe  homestead  exemption  of 
realty  then  applies.  Dortch  v.  Benton,  96  N.  a 
X90, 2  Am.  St.  Uep.  881. 

And  an  exchange  of  homestead  land  in  Iowa  for 
land  In  Arkansas  will  only  exempt  the  land  ac- 
quired to  the  amount  allowed  In  the  latter  state. 
The  surplus  above  that  is  liable  to  be  subjected  to 
the  debts  of  the  owner.  Campbell  v.  Jones,  6  L. 
B.  A.  783,  62  Ark.  488. 

The  exchange  of  a  homestead  by  a  widow,  so 
that  she  may  better  her  condition,  is  regarded  as 
an  involuntary  exchange,  and  tbe  newly  acquired 
property  Invested  with  same  exempt  character, 
where  the  creditors  are  not  prej  udlced.  Schneider 
▼.Bray,  69  Tex.  868. 

Property  paid  for  with  homestead  property  that 
had  been  set  apart  as  exempt  will  also  be  exempt. 
Broome  v.  Davis,  87  Ga.  684. 

And  Is  not  subject  to  tbe  claims  of  tbe  creditors 
of  the  wife,  where  the  title  of  the  new  tract  is  put 
tn  her  name.    Mitchell  v.  Prater,  78  Ga.  767. 

Personal  property  obtained  by  exchanging  ex- 
empted property  therefor  is  exempt,  whether  the 
exchange  is  legal  or  not^  In  this  case  there  were 
two  exchanges  and  the  last  exchange  bad  been 
approved  by  tbe  ordinary.  Moms  v.  Tennent,.66 
Ga.  577. 

New  goods  obtained  by  purchase,  using  the  pro- 
ceeds of  sale  of  other  goods  that  had  been  set 
apart  as  exempt,  are  also  exempt  not  exceeding  In 
value  the  original  exemption.  Dodd  v.iP?bomp- 
Bon,  63  Ga.  886. 

And  homestead  property  will  be  represented  by 
19  L.  R.  A. 


other  property  of  like  kind  for  which  it  has  been 
exchanged,  as  long  as  the  original  property  Is  not 
reclaimed  or  restored.  Cheney  v.  Bosser,  60  Ga. 
861. 

The  syllabus  In  this  case  states  that  the  exchange 
was  made  under  the  approval  of  the  ordinary. 
IMd. 

A  lot  obtained  by  exchanging  a  homestead  there- 
for, which  land  first  owned  was  not  worth  more 
than  the  mortgage  debt  thereon,  is  exempt  under 
Sanborn  A  Berryman  Wis.  Ann.  Stat.,  6  2988;  and  is 
not  avoided  because  not  occupied  as  a  residence* 
on  account  of  a  store  thereon  held  under  a  lease. 
'*  Temporary  removal  with  Intent  to  occupy  **  will 
apply  in  this  case.  Hoppe  v.  Goldberg  (Wis.)  Sept. 
27,1892. 

But  property  obtained  by  giving  in  exchange 
therefor  other  property  that  was  set  apart  by  the 
appraisers  as  exempt  under  N.  C.  Bev.  Stat^  chap. 
46, 19  8, 9.  will  not  be  exempt  also.  Lloyd  v.  Dur- 
ham, 00  N.  C.  288. 

And  land  bought  while  another  tract  is  occupieti 
as  a  homestead  is  not  exempt  from  claims  exlstinic 
before  the  first-named  tract  becomes  a  homestead, 
even  though  the  other  tract  is  sold  and  the  pro- 
ceeds used  to  Improve  tbe  one  last  pbrobased. 
Tbe  debtor  cannot  have  two  homesteads  at  the 
same  time.  And  under  the  Missouri  Homestead 
Act,  9  7,  tbe  homestead  is  subject  to  all  debts  exist- 
ing at  the  time  of  recording  tbe  deed  for  the  same. 
Stanley  v.  Baker,  75  Mo.  60l 

And  land  obtained  by  exchanging  therefor  a 
tract  which  had  not  been  set  apart  under  the  stat- 
ute as  a  homestead  Is  liable  to  levy  and  sale.  Pate 
V.  Oglethorpe  F.  Co.  64  Ga.  616. 

And  property  bought  with  tbe  proceeds  of  a  sale 
of  a  stock  of  goods  that  bad  been  set  apart  by  the 
ordinary,  which  new  stock  has  been  mixed  with 
the  old  BO  that  neither  can  be  Identifled,  will  not  be 
exempt.    Smith  v.  Tumley,44Ga.243. 

A  oolt  obtained  by  exchanging  a  horse  that  waa 
exempt  from  attachment  is  not  itself  exempt.  In 
this  case  plaintiff  did  not  show  that  he  Intended  to 
use  it  for  work.    Connell  v.  Fisk.  54  V t.  88L 

As  to  exemption  of  products  or  profits  of  etemjt^ 
tfon. 

Sheep  purchased  with  proceeds  of  crops  raised 
on  a  homestead  are  exempt  though  such  proceeda 
are  first  turned  into  money.  Tbe  Constitution  of 
Georgia,  Code,  9  5135.  Intended  to  give  the  debtor 
the  property  valued  at  the  time  set  apart,  with  risk 
of  gain  or  loss.    Wade  v.  Weslow,  62  Ga.  662. 

And  a  crop  made  by  the  use  of  provisions,  cloth- 
ing, and  necessaries  which  were  purchased  by  uslDg- 
certain  property  that  had  been  assigned  as  exempt, 
will  also  be  exempt,  it  not  appearing  that  it  is  of 
greater  value  than  allowed  by  law.  Johnson  v. 
Franklin,  63  Ga.  878. 

So  a  crop  made  by  use  of  com  and  fodder  that 
was  set  apart  as  exempt  is  also  not  liable  to  levy. 
Tn  this  case  tbe  proceeds  after  paying  rent  and 
support  of  family  was  scarcely  more  than  the 
original  exemption.  Kupferman  v.  Buckbolts,78 
Ga.  778. 

And  a  horse  of  tbe  value  of  $126  obtained  by  trad- 
ing a  horse  of  tbe  value  of  $96,  which  latter  horse 
was  bought  with  pension  money,  is  exempt  to  its 
full  value,  and  tbe  difference  in  value  is  not  sub- 
ject to  seizure.    Smith  v.  Hill  (Iowa)  Oct.  26,  1891. 

A  tract  of  land  tbe  title  to  which  is  in  the  name 
of  the  wife  of  the  debtor  and  which  tract  was  ac- 
quired from  a  crop  of  cotton  that  was  grown  on  & 
homestead  tract,  will  not  be  exempt.  Citizens  Nat. 
Bank  v.  Green,  78  N.  C.  247. 


1892. 


Wylie  t.  Orundtsbh. 
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Prior  to  the  date  last  meotioDed.  there  had 
been  recovered  jodgmeDts  agalDSt  the  plaintiff, 
«mouDtiog  to  the  aam  of  |267.69,  with  interest 


and  costs;  and  executions  were  duly  issued  on 
such  Judgments  to  the  defendant,  as  sheriff, 
on  the  23d  day  of  March,  1891,  and  on  that 


If  land,tbat  is  aariffDed  as  a  homestead  out  of  i 
«xefflpt  property,  appreciates  In  value  so  that  it  ez- 
^bodg  Mie  statutory  amount.  It  may  be  reassigned 
«2id  the  sarplus  applied  to  debts  of  owner.    Beok- 
oerr.  Rule,  91  Mo.ee. 

At  to  exemption  In  ease  of  mortaage^  »ale^  or  trans- 
fer. 

A  chattel  mortgagor  cannot  claim  that  the  sur- 

phB,  ariainff  from  a  sale  of  bis  goods  is  exempt 

from  the  payment  of  his  other  debts,  under  Wis. 

Ber.  Stat,  f  296S,  subseo.  8,  providing  that  $800 

worth  of  goods  ooDstltucing  the  stock  in  trade  of 
the  debtor  shall  be  exempt.  Boundy  v.  Converse, 
nWiB.S34,6  Am.  St.  Bep.240. 

A  chattel  mortgagee,  taking  possession  and  sell- 
ing the  property  under  an  invalid  mortgage,  is  not 
liahle  to  garnishment  where  the  proceeds  of  the 
fik  cumot  be  distinguished  as  to  that  arising  from 
exempt  and  non-exempt  property.  Brainard  v. 
Summons,  67  Iowa,  64S. 

The  exemption  is  lost  as  against  a  mortgage, 
where  a  homestead  was  sold  and  the  proceeds  to 
the  amount  of  $1,000  was  invested  under  the  order 
«f  the  court  and  land  of  greater  value  than  $1,000 
was  bought  and  a  mortgage  given  for  the  balance. 
Elliott  V.  Hackorell,  19  8.  C.  28& 

ADd  the  exemption  is  lost  in  a  sale  of  a  home- 
etead  under  a  deed  of  trust  in  Missouri,  and  the 
proceeds  after  paying  the  debt  go  to  the  adminis- 
trator, rather  than  to  the  widow.  Woerther  v. 
HUIer,13Mo.App.6«r. 

The  proceeds  of  homestead  sold  by  a  trustee  un- 
^r  a  deed  of  trust  are  not  exempt  from  garnish- 
ment in  Missouri  as  to  the  surplus  after  paying  the 
debt  secured  by  trust  deed,  under  19  9-11  of  Home- 
ctead  Act  Mc,  which  only  provides  for  homestead 
i^t  in  proceeds  wbero  an  execution  is  levied  and 
the  land  is  not  susceptible  of  division  and  is  worth 
more  than  the  amount  allowed.  Gasebolt  v.  Don- 
aldson, 87  Mo.  308. 

And  the  proceeds  of  a  voluntary  sale  of  a  home- 
•tead  are  subject  to  garnishment  for  debts  of  ven- 
^T.  MouTSund  y.  Prless,  84  Tex.  664. 

8o^  proceeds  of  a  voluntary  Eale  of  a  home- 
Mead  property. which  are  not  specifically  exempted 
br  statute,  are  liable  to  execution.  Blum  v.  Light, 
3  Tex.  414. 

The  proceeds  of  a  voluntary  sale  of  a  homestead 
are  not  exempt  where  the  judgment  debt  was  made 
b  im  and  the  Constitution  of  1868  repealed  all  ex- 
emption laws  prior  thereto.  The  claim  is  deter- 
BBned  by  the  law  in  f oroe  at  the  time  the  debt  was 
«ODtracted.    Oiddens  v.  Williamson,  06  Ala.  489. 

A  note,  designed  to  secure  the  value  of  the  home- 
aead  interest  in  the  wife,  on  a  conveyance  of  the 
aame.  is  exempt,  under  the  Vermont  Act  of  1866, 
Seas.  Laws,  26,  which  exempted  from  trustee  pro- 
«»  tiie  proceeds  of  any  property  which  was  at 
the  time  of  sale  exempt.   Morgan  v.  Steams,  41 Y t. 

Porchase  money  in  the  hands  of  vendor,  where 
Panicle  sold  was  paid  for  but  was  claimed  and 
^i^  away  by  a  third  party  before  the  delivery,  is 
>»t  exempt  as  against  the  creditors  of  the  vendee, 
^IthooKh  the  article  would  be  exempt.  Edson  v. 
Tia8k,28Vt.  18, 

And  the  purchase  price  for  the  sale  of  an  ex- 
«aipted  article  may  be  trusteed  in  the  hands  of  the 
porchaser  for  the  debt  of  the  yendor.  Scott  v. 
8rtghani,27Vt.6«l. 

And  a  voluntary  sale  of  exempt  property  ex- 
^uisbes  tbe  exemption.  Harrier  v.  Eassett,  66 
lowa,26i. 

hit  money  in  the  hands  of  a  purohaser  of  ex- 
^pt  articles,  which  were  to  be  paid  for  on  deliv- 
ttL.R.A. 


ery,  is  not  liable  in  garnishment  for  the  debt  of  ttie 
vendor,  who  claimed  a  rescisBion  at  the  time  of 
garnishment  because  the  goods  were  not  paid  for. 
Paul  V.  Reed,  6S  N.  U.  136. 

Debts  due  a  vendor  for  the  sale  of  exempt  prop* 
erty  are  not  exempt  from  being  subjected  to  his 
debts  where  the  purohaser  bought  other  property 
also,  and  it  was  not  shown  that  the  balance  due 
was  for  the  exempted  part.  White  v.  Capron,  68 
Vt.684. 

A  debtor  cannot  say  that  land  levied  on  for  his 
debt  belongs  to  his  wife  and  then  claim  $100  as  his 
exemption  from  the  proceeds  under  the  statute  au- 
thorizing a  division  of  the  proceeds  of  property  of 
the  defendant,  if  it  is  indivisible.  MUes  v.  State,  73 
Md.806. 

Proceeds  of  exempt  property  sold  under  an  at- 
tachment should  be  distributed  the  same  as  ex- 
empt property,  where  the  owner  of  the  same  is 
dead.    Myers  y.  Forsythe,  10  Bush,  894. 

The  exemption  of  the  surplus  of  the  proceeds  on 
a  foreclosure  of  a  mortgage  on  a  homestead  can- 
not be  defeated  by  the  mortgagee  dismissing  his 
suit  and  Hen  as  to  all  but  the  homestead,  so  as  to 
allow  a  judgment  creditor  to  take  the  surplus. 
The  court  will  not  allow  it  to  be  done.  The  Frick 
Ck>.  V.  Ketels,  42  Kan.  627. 

The  debtor  loses  his  exemption  in  the  proceeds 
under  execution  sale  of  iiis  exempt  property,  if  he 
permits  it  to  be  taken  where  the  statute  requires 
the  exemption  to  be  claimed  when  the  debtor  de- 
sires it,  and  this  must  be  in  a  reasonable  time. 
Surratt  v.  Young,  66  Ark.  449;  Stanton  v.  French, 
88CaL194. 

The  debtor  loses  his  exemption  as  against  two 
attaching  creators  where  no  exemption  is  allowed 
against  the  levy  of  the  second,  and  he  did  not 
claim  his  rights  as  against  the  levy  of  the  first. 
The  first  attaching  creditor  takes  the  proceeds  to 
the  extent  of  his  dalm.  Wallace  ▼.  Swan,  6  Dak. 
fZL 

A  debtor  has  no  claims  against  the  proceeds  of 
an  execution  sale  of  exempt  property,  where  the 
officer  disregarded  his  dalmi  and  made  a  sale  with- 
out any  appraisement  or  as^gnment  of  exemption 
or  report.  The  debtor  must  look  to  the  officer. 
Mark's  App.  84  Pa.  80. 

But  a  debtor  does  not  lose  his  exemption  as  to  the 
proceeds  of  his  homestead  sold  on  judicial  sale, 
where  he  left  them  in  the  bands  of  the  court  com- 
missioner over  a  year,  while  ho  was  testing  the  va- 
lidity of  the  sale,  although  the  Illinois  Statute 
(Scates,  Comp.  670, 6  6)  provides  that  they  shall  be 
exempt  for  one  year.   Walsh  v.  Horine,  96  HI.  288. 

An  exemption  was  allowed  to  the  extent  of  $600, 
in  land  where  the  debtor  had  used  that  amount  of 
exempt  personalty  to  pay  for  the  land,  and  he  bad 
placed  the  title  in  his  wife's  name  to  defraud  his 
creditors.    Bridges  v.  Howell,  27  S.  C.  426. 

But  the  proceeds  of  exempt  property  in  the 
hands  of  a  vendee  are  not  exempt  from  garnish- 
ment as  against  the  vendor's  creditors,  where  the 
transfer  is  made  to  def ra  ud  his  creditors.  Til  ton  v. 
Sanborn,  60  N.  H.  290. 

And  an  exemption  out  of  the  proceeds  of  realty 
will  be  refused,  where  the  debtor  conceals  person- 
alty that  is  not  exempt.    ImhoifM  App.  119  Pa.  860. 

An  exemption  in  the  proceeds  of  an  assignment 
for  creditors  was  denied,  on  the  ground  that  to  col- 
lect the  assigned  choses  in  action  and  pay  back  to 
tbe  assignor  the  statutory  amount  in  cash,  would 
charge  the  assigned  property  with  the  expense  of 
collecting  the  statutory  exemption.  King  v.  Buble* 
64  Ark.  418.  L  T. 
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NOT.^ 


day  be  undertook  to  levy  upon  the  flnt-men- 
Uoned  judgment, — ^that  is  to  say,  it  is  found 
by  the  court  that  on  the  same  day  the  defend- 
ant, as  such  sheriff,  and  for  the  purpose  of 
leyring  such  executions,  made  certified  copies 
of  both  executions,  and  served  them,  together 
with  his  return,  upon  the  clerk  of  this  court, 
and  notified  the  clerk  of  such  levy,  but  did  not 
serve  the  plaintiff,  Judgment  debtor  in  the  ex- 
ecutions, and  Judgment  creditor  in  the  judg- 
ment levied  on,  until  the  80th  day  of  March, 
1801.  On  the  26th  day  of  March  the  defend- 
ant sheriff  applied,  of  the  money  collected  for 
plaintiff  on  his  judgment,  the  sum  of  $267.60 
in  satisfaction  of  the  executions  against  him ; 
and  it  is  to  recover  that  sum  as  having  been 
wrongfully  so  applied  by  the  sheriff  that  this 
action  is  brought  against  him. 

1.  The  exempt  homestead  included  the  gran- 
ary as  appurtenant  to  the  premises,  and  neces- 
sary for  the  use  of  the  family,  (1  Preem.  Exe- 
cutions, §  245;  Qen.  Stat.  1878,  chap.  6S,  §  1) 
and  it  did  not  lose  its  exempt  character  by 
reason  of  its  severance  from  the  freehold 
through  the  wrongful  act  of  a  trespasser. 
But,  the  severance  having  taken  place,  the 


owner  of  the  exempt  homestead  to  which  il 
belonged  might  bring  replevin,  or  sue  for  it» 
conversion  as  personal  property, —  Washburn 
v.  CuUfT,  17  Minn.  867  (GiL  835,)— and  the 
judgment  recovered  for  the  value  of  the  graia 
and  the  granary  in  which  it  was  stored  may 
be  treated  as  a  judgment  for  exempt  personal 
property,  within  the  meaning  of  Gen.  Stat. 
1878,  chap.  66,  §  813,  and  accordingly  exempt 
from  levy  upon  execution. 

2.  But  in  order  to  fix  a  liability  upon  the 
sheriff  for  such  wrongful  levy  upon  the  ex- 
empt judgment  he  should  have  had  proper 
notice  or  a  demand  should  have  been  made 
upon  him  before  suit  brought  against  him,  un- 
less prevented  by  his  own  conduct.  This  ia 
not  shown  in  the  case«  but  the  money  was 
prematurely  paid  over  or  applied  on  the  execu- 
tions before  the  levy  was  completed  by  the 
proper  notice  to  plaintiff  so  as  to  enable  him 
to  make  a  seasonable  demand.  Id.  g  806. 
Such  payment  was  unauthorized,  and  the 
necessity  of  proof  of  a  demand  was  dispensed 
with. 

Order  affirmed. 


CALIFORNIA  SUPREME  COURT. 


Florence  BLYTHE,  by  James  Crisp  Perry. 
Guardian,  Reept, 

V. 

Abbie  AYRES  etal,,  AppU. 


(- 


.Oal. 


.) 


1  •  The  law  of  tbe  domicil  of  .the  fkther, 
and  not  that  of  the  mother  or  of  the 
ohildf  gOTemm  the  question  of  the  lefritlma- 
tion  of  a  bastard  child  by  the  fatber^s  aoknowU 
edflrment  and  other  acta,  the  same  as  in  case  of 
subsequent  marriaire. 

8.  The  bastard  child  of  a  domiciled  dt- 
iaen  ma  j  be  made  a  legitimate  child 
under  Civ.  Gode,  S  280,  by  the  father*s  public  ao- 
knowledfcment  and  adoption  of  it  as  such  al- 
though the  mother  has  always  been  domiciled  in 
England  where  the  child  was  begotten  and  bom 
and  continued  to  live  until  after  the  father*B 
death. 

8*  A  bastard  child  is  received  into  the 
father's  fkmily  as  fkr  as  is  necessary 

to  comply  with  Civ.  Code,  fi  230,  for  the  purpose 
of  making  It  legitimate  where  he  publicly  and 
proudly  acknowledges  the  child  as  his  and  has 
her  picture  on  the  wall  of  his  room  and  caused 
her  to  be  named  and  baptized  with  his  family 
name  although  the  child  is  in  a  foreign  countiy 
where  she  was  bom,  if  tbe  father  has  no  wife  and 
no  kin  except  In  a  collateral  line  and  they  are  all 
In  a  foreign  country,  and  he  lives  In  a  lodging 
house  with  a  mistress,  except  when  stopping  In 
a  log  house  in  the  mountains. 
4.  An  illeg^itimate 'child  is  treated  as  a 
le^timate  child  within  the  meaning  of  Civ. 


I  Code,  B  280,  although  not  provided  for  very  liber- 
ally or  as  the  majority  of  men  In  tbe  same  flnan- 
dal  circumstances  would  or  should  treat  their 
children  if  the  treatment  is  as  good  as  the  father 
himself  would  naturally  give  bis  legitimate  child. 

6*  A  ''competent  witness**  in  whooe 
presence  an  acknowledfpment  of  an  11. 
le^timate  child  must  be  si^^ed  in  order 
to  constitute  a  child  an  heir  under  Civ.  Code« 
6 1887,  need  not  be  an  attesting  or  subscribing 
witness. 

6.  A  letter  to  an  iUe^riUmate  chUd  be- 
Sfinnin^,  "My  darling  child."  and  end* 
ingt  **From  your  lovinf^  father."  and  one 
to  the  child^B  grandfather  requesting  tbe  child 
to  be  baptized  with  the  father*8  name  and  brought 
up  in  a  specified  church,  being  signed  In  the  pres- 
ence of  a  competent  witness,  constitutes  a  suf  • 
flclent  acknowledgment  of  the  child  to  make  her 
an  heir  under  Code,  1 1887,  although  the  letters 
contained  no  recital  of  the  fact  that  the  child  is 
illegitimate. 

(McFarland  and  DeHaven^  JJ.,  dioent/romprop* 
oaUions  s  and  U.) 

(November  80, 1882.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  plaintiff 
in  an  action  brought  to  establish  plaintiff's  title 
to  the  estate  of  Thomas  H.  Blythe,  deceased » 
Affirmed. 
The  facts  are  stated  in  the  opinions. 
Messre.  H.  S.  Brown,  John  B«  Jarboe*. 


NOTS.— On  the  subject  of  the  conflict  of  laws  as 
to  legitimation  of  bastard  children  in  accordance 
with  a  statute,  see  a  few  cases  Included  under  the 
the  heading,  IGxtraterrilorial  effect  of  adoption^  in  a 
fiote  on  legal  status  of  adopted  children.  Warren 
V.  Prescott  (Me.)  17  L.  R.  A.  486w 
19  L.  R  A. 


The  extraterritorial  effect  of  statutes  as  to  legiti- 
mation is  evidently  within  the  same  rule  that  ap- 
plies to  statutes  concerning  adoption. 


8ee  also  20  L.  R.  A.  746. 


im. 


Bltths  t.  Atrbs. 
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W.   S.  €hM>dfellow»  and   Edward   R* 

Taylor  for  appeUants. 

iagn.  W.  H.  H.  H«trt,  Oarber,  Boalt 
k  Bishop*  ThoBUM  J.  Berlin  and  W. 
W.  Foote  for  respondent. 

Garontte,  /.,  delivered  tbe  opinion  of  the 

coun: 

This  18  an  action  instituted  under  section 
]m  of  the  Code  of  avil  Procedure  by  tbe 
plaintiff,  a  minor,  through  her  guardian,  to  de- 
tenniDe  the  heirship  ana  title  to  tbe  estate  of 
Thomas  H.  Bljtbe,  deceased.  The  section 
provides  that  in  all  estates  now  being  admin- 
istered, or  that  may  hereafter  be  administered, 
isy  person  daimiog  to  be  heir  to  the  deceased, 
or'eDtitled  to  distribution,  in  whole  or  in  any 
part,  of  rach  estate,  may,  at  any  time  after 
tbe  eipiratioQ  of  one  year  from  the  issuance  of 
letten  testamentary  or  of  administration  upon 
Bucb  estate,  file  a  petition  in  the  matter  of  such 
estate,  prating  the  court  to  ascertain  and  de- 
clare the  rights  of  all  persons  to  said  estate,  and 
alliaterests  therein, and  to  whom  distribution 
thereof  should  be  made.  The  case  is  most  im- 
portant from  any  view.  The  defendants, 
churning  to  be  collateral  kindred,  are  num- 
bered by  the  hundred,  many  of  them  repre- 
Eeoted  by  separate  counsel  of  great  ability  and 
eiperience  in  the  law:  the  property  interests 
ioTolred  are  very  large;  the  trial  in  the  nisi 
privt  court  extended  continuously  through  the 
pealer  portion  of  a  year;  the  facts  are  novel, 
and  the  priodples  of  law  applicable  many  and 
complicated. 

Plaintiff's  claim  is  based  upon  sections  380 
and  1887,  respectively,  of  tbe  Civil  Code  of 
California.  Section  280  reads  as  follows:  '*The 
fatberof  an  illegitimate  child,  by  publicly  ac- 
koowledgiog  it  as  his  own.  receivinir  it  as  such, 
vith  tbe  consent  of  his  wife,  if  he  is  married, 
ioto  bis  family,  and  otherwise  treating  it  as  if 
it  were  a  legitimate  child,  thereby  adopts  it  as 
iQch,  and  such  child  is  thereupon,  for  all  pur- 
P(^es,  legitimate  from  the  time  of  its  birth. 
The  foregoing  provisions  of  this  chapter  do  not 
apply  to  such  an  adoption."  Section  1887,  as 
far  as  it  pertains  to  the  matters  involved  in  this 
litigation,  provides:  -'Every  illegitimate  child 
is  an  heir  of  any  person  who,  in  writing,  signed 
in  tbe  presence  of  a  competent  witness,  ac- 
knowledges himself  to  be  the  father  of  such 
child." 

As  a  result  of  the  trial  the  court  filed  find- 
ings of  fact,  and  its  conclusions  of  law  based 
thereon  are  to  the  effect  that  the  plaintiflP,  Flor- 
race  Blythe,  was  and  is  the  child  of  Thomas 
H.  Blythe.  deceased;  that  said  Thomas  H. 
BIytbe  legally  adopted  her  under  tbe  provisions 
of  section  280  of  the  Civil  Code;  that  she  is  his 
lawful  heir,  and  the  only  person  entitlMl  to 
have  and  receive  distribution  of  the  estate  of 
aaid  Thomas  H.  Blythe,  deceased.  The  prin- 
ciples of  law  and  the  facts  of  the  case  bearing 
opon  her  contention  under  these  respective  pro- 
mos of  tbe  Code  are  entirely  dissimilar,  in- 
volving a  separate  discussion;  and  in  the  con- 
Kruction  of  section  280  our  investigation  also 
BccesBarily  divides  itself  into  two  distinct 
tranches:  (i)  Was  plaintiff  so  domiciled,  with 
v^lation  to  her  putative  father's  domicil,  as  to 
^ve  rendered  any  action  of  his  looking  to 
Option  avaiUible  for  that  purpose?    Or,  plac- 


ing  the  interrogatory  in  the  clear  and  emphatic 
language  of  appellants'  counsel,  (to  -which  in- 
terrogatory tbe  v  all  with  great  confidence  giv& 
answer,  **Ye8,'^)  was  she  so  domiciled,  or  so 
situated,  that  she  could  not  be  subject  to  the- 
laws  of  California,  and  be  by  these  laws  trans- 
muted from  bastardy  to  legitimacy?  (2)  If  her 
situation  endowed  her  with  the  capacity  for 
legitimation,  did  tbe  acts  of  Blythe  bring  hex 
within  the  requirements  of  the  statute? 

The  facts  found  by  the  court  which  face  us 
while  we  are  engaged  in  a  consideration  of  the 
first  branch  of  this  subject  mav  be  succinctly 
and  substantially  stated  as  follows:  (1)  That 
plaintiff  was  born  in  England,  upon  December 
18, 1878,  and  was  tbe  issue  of  Thomas  H. Blythe 
and  Julia  Perry;  (2)  that  Julia  Perry  was  a 
native  of  England,  domiciled  therein,  and  con- 
tinued to  there  r^de  until  one  month  after  the- 
death  of  said  Blythe;  (8)  that  plaintiff  remained 
in  England  until  after  the  death  of  Blythe,  when 
she  came  to  California,  and  said  blythe  was 
never  at  any  time  within  any  of  the  countries 
of  Europe  after  the  29th  day  of  August,  1878; 
(4)  that  said  Blythe  was  a  citizen  of  the  Unit- 
ed States  and  of  the  state  of  California,  domi- 
ciled in  said  state,  and  died  intestate  thereiu 
April  4,  1883,  leaving  surviving  him  no  wife, 
no  father,  no  mother,  and  no  child,  save  and 
except  said  Florence  Blythe,  the  plaintiff  here- 
in; (5)  that  said  Thomas  H.  Blythe  and  said 
Julia  Perry  never  were  married,  and  said  plain- 
tiff was  becrotten  while  said  Blythe  was  tem- 
porarily sojourning  in  England,  and  was  born, 
after  said  Blytbe's  return  to  California,  and 
that  said  Blythe  never  was  married. 

Before  passing  to  the  merits  of  the  discus- 
sion, we  pause  a  moment  to  say  that  the  verb* 
''adopts,"  as  used  in  section  280,  is  used  in  the 
sense  of  'iegitimates,"  and  that  tbe  acts  of  the 
father  of  an  illegitimate  child;  if  filling  the- 
measure  required  by  that  statute,  would  result, 
strictly  speaking,  in  the  legitimation  of  such 
child,  rather  than  in  its  adoption.  Adoption, 
properly  considered,  refers  to  prsons  who  are 
strangers  in  blood;  legitimation,  to  persons. 
where  the  blood  relation  exists.  See  law  dic- 
tionaries,—  Bouvier,  Black,  Anderson,  and 
Rapalje.  This  is  the  distinguishing  feature  be- 
tween adoption  and  legitimation,  as  recog- 
nized by  all  the  standard  law-writers  of  the 
day  who  have  written  upon  the  subject:  and  for 
tbe  reason  that  the  text-writers  and  the  decisinns. 
of  courts  to  which  we  shall  look  for  light  and 
counsel  treat  tbe  subject  as  a  question  of  legit- 
imation, we  shall  view  the  matter  from  that 
standpoint.  The  section  is  broad  in  its  terms. 
It  contains  no  limitations  or  conditions,  and, 
to  the  extent  of  the  power  vested  in  the  Legis- 
lature of  the  state,  applies  to  all  illegitimates, 
wherever  located,  and  wherever  bom.  The 
Legislature  has  not  seen  fit  to  make  any  ex- 
ception to  its  operation,  and,  as  was  said  by 
Onief  Justice  Taney  in  Breioer  v.  Dlougher,  89- 
U.  8.  14  Pet.  178. 10  L.  ed.  408.  when  consid- 
ering a  quite  similar  provision  of  a  statute: 
"In  the  case  before  us  the  words  are  general, 
and  include  all  persons  who  come  within  the> 
description  of  illegitimate  children;  and  when 
tbe  Legislature  speaks  in  general  terms  of  chil- 
dren of  that  description,  without  making  any^ 
exceptions,  we  are  bound  to  suppose  they  de- 
sign to  include  the  whole  dasa.      Bar,  in  hiik 
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work  on  InternatioDal  Law,  (page  484.)  says: 
"Legitimation  of  bastards,  either  by  subse- 
•quent  marriage  or  by  an  act  of  the  govern- 
ment, {reteripium  prinnpiis,)  is  nothing  but  a 
legal  equalization  of  certain  children  illegiti- 
mately begotten  with  legitimate  children."  In 
other  words,  the  object  and  effect  of  section 
230  is  to  change  the  status  and  capacity  of  an 
illegitimate  child  to  the  status  and  capacity  of 
a  child  bom  in  lawful  wedlock. 

This  case,  upon  its  facts,  presumably  stands 
alone  in  legal  jurisprudence,  for  counsel  in  the 
-exercise  of  great  learning  and  unexampled  in- 
dustry have  failed  to  parallel  it.  We  have 
here  a  father  at  all  times  domiciled  in  the  state 
of  California,  a  mother  at  all  times  domiciled 
in  England,  and  an  illegitimate  child  born  in 
England,  and  continuously  there  residing  until 
the  death  of  her  father  in  California.  As  to 
the  effect  of  our  statutes  upon  such  a  state  of 
facts,  the  consideration  of  the  matter  of  domi- 
•cil  of  these  parties,  and  the  principles  of  law 
applicable  thereto,  is  a  most  important  element 
to  its  proper  determination,  and  it  is  a  source 
of  some  satisfaction  to  be  able  to  say  that  there 
«re  elementary  principles  pertaining  to  this  sub- 
ject of  domicil,  even  though  few  in  number, 
upon  which  practically  all  the  text- writers 
stand  on  common  ground,  to  wit:  (1)  The 
•domicil  of  the  mother  is  the  domicil  of  the  il- 
legitimate child,  and  the  place  of  birth  of  the 
•child  is  an  immaterial  element  (2)  In  a  case 
of  legitimatio  per  subsequeas  mairimonium  the 
place  of  marriage  does  not  affect  the  question. 
<8)  Legitimation  by  a  subsequent  marriage  de- 
pends upon  the  law  of  the  domicil  of  the 
father.  Dicey,  Domicil,  p.  181 ,  and  other  text- 
writers,  supported  by  many  authorities,  hold- 
ing that  the  domicil  of  the  father  at  the 
■date  of  the  birth  is  the  vital  inquiry,  and  other 
authority;  Fraser,  Parent  &  Child,  p.  52;  Bar, 
International  Law,  p.  484;  and  Savipiiy,  Priv- 
ate International  Law,  p.  802, — holding  that 
the  domicil  of  the  father  at  the  date  of  mar- 
riage is  the  determinative  fact  Inasmuch  as 
the  deceased,  Blythe,was  domiciled  in  Califor- 
nia both  at  the  time  of  the  birth  of  the  child 
and  at  the  time  he  performed  the  acts  which  it 
is  claimed  resulted  in  legitimation,  this  ques- 
tion does  not  become  an  issue  in  the  case,  and 
we  are  not  called  upon  to  dispel  the  clouds  of 
doubt  that  envelop  it. 

The  contention  of  appellants  that  the  status 
of  a  person  residing  in  a  foreign  country,  and 
a  subject  thereof,  cannot  be  changed  by  acts 
performed  in  California  under  a  provision  of 
the  law  of  our  state  Legislature,  cannot  be  sup- 
ported as  a  rule  without  many  exceptions,  and 
to  the  extent  of  those  exceptions  a  state  law 
must  be  held,  by  its  own  courts  at  least,  to  have 
-extraterritorial  operation;  and  this  principle  of 
the  foreign  operation  of  state  laws  even  goes  to 
the  extent  that  in  many  instances  such  laws 
are  recognized  and  given  effect  by  the  courts 
of  that  particular  foreign  jurisdiction.  The 
•doctrine  of  extraterritorial  operation  of  state 
laws  is  fully  exemplified  in  the  case  of  Hoyt  v. 
ThompKm^  5  N.  Y.  840,  where  the  court  says: 
"  It  is  a  conceded  principle  that  the  laws  of  a 
"State  have  no  force  propria  vigore  beyond  its 
territorial  limits,  but  the  laws  of  one  state  are 
frequently  permitted  by  the  courtesy  of  an- 
<other  to  operate  in  the  latter  for  the  promotion 
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of  justice  where  neither  that  state  nor  its  citi- 
zens will  suffer  any  inconvenience  from  the 
application  of  the  foreign  law.  This  courtesy 
or  comity  is  established,  not  only  from  high 
motives  of  respect  for  the  laws  and  institutions 
of  the  foreign  countries,  but  from  considera- 
tions of  mutual  utility  and  advantage."  The 
case  of  Burton  v.  Burton,  40  N.  xT  859,  is  a 
strikins:  illustration  of  the  operation  of  a  law 
of  the  United  States  in  affixing  a  different  status 
to  a  foreign  subject,  resident  in  a  foreign  coun- 
try. In  that  case,  after  plaintiff's  marriage  to 
Burton  in  a  foreign  land,  he  himself  lieing  a 
foreign  resident  and  subject  at  the  time,  he 
emigrated  to  the  state  of  New  York,  was  nat- 
uralized, and  there  died.  Although  an  actual 
resident  of  England  at  all  times,  upon  the 
death  of  her  husband  she  came  to  New  York, 
and  claimed  her  right  of  dower  upon  the 
ground  that  she  was  a  citizen  of  the  United 
States,  made  so  by  virtue  of  the  naturalization 
of  her  husband  under  a  general  Act  of  Con- 
gress to  that  effect,  and  her  claim  was  upheld. 
In  conclusion  the  court  uses  this  language:  "It 
is  said,  furthermore,  that  she  did  not,  by  resi- 
dence or  in  any  way,  assume  the  allegiance  of 
the  United  States,  or  give  her  ass^^nt  tij  the  citi- 
zenship conferred  by  the  Act.  This,  however, 
was  not  necessary  to  entitle  her  to  claim  its 
benefits."  In  Headman  v.  Rose,  63  Ga.  458, 
the  same  question  was  again  presented,  and 
that  court  said:  *'  When  the  claim  was  first 
presented  here  as  to  whether  Mrs.  Rose  could 
claim  to  be  a  citizen  of  the  United  Slates  un- 
der the  provisions  of  that  Act  of  Congress 
(having  never  been  in  the  United  Stutcs  until 
after  the  death  of  her  husband),  we  were  all 
irclincd  to  the  opinion  that  she  could  not;  but, 
upon  a  more  careful  examination  of  that  stat- 
ute in  the  light  of  the  interpretation  which  Las 
been  given  to  it  by  the  Supreme  Court  of  North 
Carolina  in  Kane  v.  McCarViy.  68  N.  C.  299. 
and  by  the  Court  of  Appeals  of  New  York  in 
BurUm  v.  Burton,  40  N.  Y.  871,  and  in  Kelly 
V.  Owen,  74  U.  S.  7  Wall.  496, 19  L.  ed.  283,  in 
which  the  Supreme  Court  of  the  United  States 
cites  the  case  of  Burton  v.  Burton  approvingly, 
we  hold  and  decide  that,  if  Mary  Rose  was 
married  to  William  Rose,  intestate,  and  be  was 
a  naturalized  citizen  of  the  United  States,  then 
she,  by  the  terms  and  provisions  of  the  Act  of 
Congress  of  1855,  wa<i  also  a  citizen  of  the 
United  States."  It  will  be  noticed  that  these 
decisions  are  not  based  upon  the  principle  that 
the  domicil  of  the  husband  was  the  domicil  of 
the  wife,  and  that  consequently  she  was  deemed 
to  be  in  this  country  at  the  date  of  his  natural- 
ization, and  therefore  came  under  the  opera- 
tion of  the  Act,  but  they  rest  upon  the  broad 
principle  that  Congress  has  not  only  the  power 
to  say  what  aliens  shall  become  citizens  of  the 
United  States,  but  what  Acts  shall  create  such 
citizenship.  The  fact  that  these  cases  bear 
upon  the  political  status  of  the  party,  rather 
than  upon  his  civil  status,  does  not  weaken 
their  force  and  authority  here.  In  principle 
no  distinction  can  be  discerned  in  this  regard. 
In  both  cases  there  is  involved  an  exercise  of 
the  same  severely  power.  This  doctrine  has 
been  carried  to  still  greater  lengths  in  criminal 
cases,  where  a  crime  has  been  committed  in  a 
foreign  jurisdiction.  In  the  Warrender  Oaee, 
2  Clark  &  F.  539,  Lord  Brougham  remarked 
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^BQt  it  may  be  said  that,  the  offense  being 
committed  abroad,  and  not  within  the  Scotch 
territoTy,  preyents  the  application  to  it  of  the 
Scotch  Criminal  Law.  To  this  it  may,  how- 
«Ter,  be  answered  that,  where  a  person  has  his 
<lomiciI  in  a  given  country,  the  laws  of  that 
<oaotijr  to  which  he  owes  allegiance  may  visit 
«reD  criminal  offenses  committed  by  him  out 
of  its  territory.  Of  that  we  have  many  in- 
lUnces  in  onr  own  Jurisprudence.  Murder 
tod  treason  committed  by  £ng1isbmen  abroad 
are  triable  in  England,  and  punishable  here. 
Na7,  by  the  bill  which  I  introduced  in  1811, 
tod  which  is  constantly  acted  upon,  British 
sobjects  are  liable  to  be  convicted  of  felony  for 
fUre  trading  in  whatever  part  of  the  world 
oommitted  bv  them." 

Section  21%  of  the  Civil  Obde  is  as  follows: 
"A  child  bom  before  wedlock  becomes  legiti- 
mate by  the  subsequent  marriaee  of  its  par- 
enis."  *Tbis  section  takes  a  wide  range.  Its 
operaiioo  is  not  confined  within  state  lines.  It 
is  as  general  as  Ian  raage  can  make  it.  Oceans 
furnish  do  obstrucOon  to  the  effect  of  its  wise 
and  beneficient  provisions.  It  is  manna  to  the 
bastards  of  the  world .  If  Ely  the,  subsequen  t  to 
the  birth  of  plaintiff,  had  returned  to  England, 
and  married  Julia  Perry,  such  marriage,  un- 
der the  provision  of  law  just  quoted,  ipso  facto 
voold  have  resulted  in  the  legitimation  of 
Florence  BIythe.  Then,  in  answer  to  the  in- 
terrogatory of  appellants  already  noticed,  we 
lay  that  she  was  so  domiciled  that  by  the  laws 
of  California  she  could  have  been  changed 
from  bastardy  to  le^tiroacv.  Our  statute,  con- 
joined with  principles  of  international  law, 
wonid  have  changed  her  bastardy  to  legitima- 
cy in  the  world  at  large;  and  regardless  of  in- 
ternational law,  and  regardless  of  all  law  of 
foreign  countries,  our  statute  law  alone  would 
hare  made  her  legitimate  in  the  world  at  large, 
vbenever  and  however  that  question  should 
present  itself  in  the  courts  of  California.  And 
we  also  have  here  a  most  striking  illustration 
of  the  extraterritorial  operation  of  California 
iiw.  We  have  the  effect  of  a  statute  of  this 
^le  attaching  to  a  state  of  facts  where  the 
mother  and  child  were  never  in  California,  but 
'euding  and  domiciled  in  England,  and  the 
marriage  taking  place  in  Eogland;  and  Cali- 
fornia law,  as  stated,  has  the  effect  upon  that 
^ild  to  give  it  a  different  domicil,  and  com- 
pleiely  change  its  status.  Such  would  not  only 
be  the  effect  of  this  law  upon  the  child  viewed 
W  California  courts,  but  such  would  be  its  ef- 
fect viewed  by  the  courts  of  England,  where 
the  child  was  domiciled,  and  that,  too,  not- 
withstanding no  provisions  of  law  are  there 
foand  for  the  lepritimation  of  bastards.  This 
^mption  of  Blythe's  marriage  to  Julia  Per- 
ry in  its  facts  forms  an  exact  photograph  of 
|be  celebrated  case  of  Munro  v.  Munro,  found 
n  1  Bob.  Scot.  App.  H.  L.  492;  a  case  crys- 
(aiiziog  the  judicial  thought  of  the  age  upon 
the  subject,  and  commandmg  the  respect  of  all 
^ters  and  judges  upon  the  law  of  domicil. 
We  shall  make  copious  references  and  indulge 
jo  liberal  quotations  from  that  decision,  for  its 
^^  soandness  never  has  been  questioned,  and, 
w  we  view  the  subject,  it  casts  a  flood  of  light 
5*0  many  matters  involved  in  the  investiga- 
^  at  hand. 
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iciled  in  Scotland,  while  upon  a  visit  to  Lon- 
don, cohabited  with  an  English  woman,  dom- 
ciled  in  England,  and  a  child  was  the  result  of 
such  cohabitation.  He  subsequently  married 
the  woman  in  Eogland,  and  it  was  held  under 
the  law  of  Scotland,  by  the  house  of  lords  sit- 
ting as  a  court  of  appeal  (although,  if  it  had 
been  a  case  appealed  from  the  English  courts, 
the  decision  would  undoubtedly  have  been  the 
same),  that  such  child  was  thereby  legitimated, 
Scottish  laws  providing  for  legitimation  per 
subsequens  matrimanium.  It  was  there  said: 
*'  It  is  maintained  that  the  pursuer  having  been 
born  in  England  of  an  Enelish  woman,  not 
married  at  the  time  of  the  birth,  she  was  born 
an  illegitimate  child;  that  that  status  of  illegit- 
imacy was  indelible  by  the  law  of  England; 
and  that  a  subsequent  marriage,  even  taking  it 
to  be  a  Scotch  marriage,  could  not  legitimate 
the  child,  or  wipe  off  the  indelible  stain  of  il- 
legitimacy. We  cannot  assent  to  this  proposi- 
tion, and,  with  all  podsible  deference  to  any 
different  opinions,  we  know  of  no  authority 
for  it  in  the  law  of  Scotland,  or  among  the 
jurists  and  writers  on  general  law,  in  the  ap- 
plication here  attempted  to  be  made  of  it.  .  .  . 
To  say  again  that  because  the  child  was  bom 
in  England  of  an  English  mother  her  illegiti- 
macy 18  indelible,  if  this  means  that  it  is  indel- 
ible by  the  law  of  England,  and  under  the  law 
of  England,  is  to  say  no  more  than  that  the 
law  of  England  has  not  adopted  the  rule  of 
legitimation  per  tubseguens  matrimonium;  but 
if  It  be  meant  that  because  a  child  was  born  in 
Enghind  it  cannot  become  legitimate  in  Scot- 
land by  a  Scotch  marriage,  is  a  question  to  be 
determined  b}r  the  law  of  Scotland;  it  is  a 
petitio  principii,  for  which  there  is  no  authori- 
ty whatever  in  that  law.  .  .  .  We  are  here,  in 
a  Scotch  question,  and  in  a  Scotch  court,  ap- 
plying a  plain  rule  of  our  law,  and  unless  that 
law  says  that  if  a  child  be  bom  in  England  it 
shall  not  have  the  benefit  of  the  rule,  we  do  not 
see  how  it  is  at  all  material  that  it  could  not 
enjov  it  if  the  law  of  England  were  to  be  ap- 
plied to  the  case;  but  we  know  of  no  exception 
in  the  law  of  Scotland,  nor,  as  far  as  we  are  in- 
formed, is  there  any  such  exception  recognized 
in  the  law  of  any  country  which  holds  the 
principle  of  legitimation  per  ivbsequens  matrp- 
monium.  We  are  not  here  giving  any  opinion 
on  a  point  about  which  it  does  not  belong  tons 
to  form  any  judgment.  We  are  not  inquiring 
what  the  law  of  England  might  decide,  if  the 
pursuer,  or  any  person  similarly  situated, were 
making  a  claim  in  an  English  court  of  law  in 
respect  of  property  within  their  jurisdiction. 
.  .  .  We  are  aware  that  conflicts  of  law  may 
take  place,  and  there  is  no  help  for  it  when 
they  do  occur;  but  the  question  before  us  is  a 
purely  Scotch  question,  to  be  ruled  by  general 
principles,  no  doubt,  but  still  with  reference  to 
the  law  of  Scotland  in  that  particular  point, 
and  we  cannot,  in  consistency  with  the  estab- 
lished principles  of  that  law,  hold  that  this 
pursuer  could  not  become  legitimated  by  the 
marriage  of  her  parents,  when  or  wheresoever 
she  may  have  been  bom.  It  appears  to  us  to 
be  very  clear  that  the  circumstance  of  the 
mother  being  English  adds  nothing  at  all  to  the 
supposed  difficulty  in  the  place  of  the  pursu- 
er's birth.  She  was  certainly  illegitimate  by 
the  law  of  England,  and  by  the  law  of  Soot- 


44 


California  Buprbmb  Court. 


N07.^ 


land  aUo.  at  the  time  of  her  hirth,  and  she 
would  have  been  so  equally  though  her  mother 
had  been  a  Scotch  woman.  Lard  Mackenzie 
said:  'I  cannot  help  entertaining  doubt 
whether  the  indelibilily  of  English  bastardy 
has  any  meaning  beyond  this:  that  an  English 
bastard  Is  not  legitimated  by  an  English  mar- 
riage. .  .  .  But,  suppose  it  were  true  that 
English  bastardy  is  indelible,  not  only  against 
a  marriage  in  England,  but  against  a  marriage 
all  the  world  over,— I  say,  suppose  there  was 
produced  a  statute  providing  and  declaring 
that  •an  Eo^lish  bastard,  born  in  Enghind, 
should  remain  a  bastard  all  the  world  over,  not- 
withstanding anything  that  could  be  done  in 
any  country, — I  ask,  could  we  give  11  effect? 
Could  we  acknowledge  the  authority  of  such  a 
statute?  I  think  we  will  be  bound  to  say  that 
the  English  parliament  might  rule  the  fate  of 
the  bastards  in  England,  but  that  its  laws  were 
not  entitled  to  extend  to  other  countries,  and 
that  there  was  no  principle  of  the  law  of  na- 
tions which  would  give  effect  to  such  a  stat- 
ute.' "  In  summing  up  his  conclusions,  the 
lord  chancellor,  after  holding  Munro  to  be 
domiciled  in  Scotland,  said:  "If  that  be  a 
correct  conclusion  from  the  evidence,  it  follows 
that  the  appellant  in  Munro  v.  Munro,  being 
the  child  of  a  domiciled  Scotchman,  had  at  the 
moment  of  her  birth  a  capacity  of  being  legiti- 
matized bv  the  subsequent  marriage  of  her  par- 
ents for  all  civil  purposes  in  Scotland,  and  that 
she  accordingly,  oy  their  subsequent  marriage 
in  1801,  became  legitimated,  and,  as  such, 
capable  of  succeeding  to  the  property  in  ques- 
tion." 

The  foregoing  views  of  learned  Judges  are 
in  direct  conflict  with  the  arguments  of  appel- 
lant's counsel  in  this  case;  and  such  views 
were  declared  to  be  the  law  after  able  argu- 
ments there  made  upon  the  same  lines  as  here 
presented.  Appellants  insist  that  the  domicil 
of  the  child  irrevocably  fixes  that  child's  status. 
In  this  case,  subsequent  to  the  child's  birth, 
Julia  Perry  married  a  domiciled  Englishman; 
hence  her  domicil  was  permanently  established 
in  England,  and  for  that  reason  the  child's 
domicil,  being  the  mother's  domicil,  was  per- 
nuinently  established  there.  Under  appellants' 
reasoning  this  state  of  facts  would  forever  de- 
bar the  child  from  legitimation,  fur  even  its 
presence  in  California  would  avail  nothing  as 
against  its  English  domicil.  If  such  be  good 
law,  section  226  of  the  Civil  Code,  expressly 
authorizing  the  adoption  of  minors  of  other 
states,  is  bad  law,  for  it  is  squarely  in  conflict 
with  those  views. 

We  find  in  Story's  work  upon  Conflict  of 
Laws  (section  105a)  the  following:  •'  SixtMy. 
As  to  issue  born  before  the  marriage,  if  by 
the  law  of  the  country  where  they  are  born  they 
would  be  legitimated  bv  the  subsequent  mar- 
riage of  their  parents,  they  will,  by  such  sub- 
sequent marriage,  (perhaps  in  any  country, 
but  at  all  events  in  the  same  country,)  become 
le^timate,  so  that  this  character  of  legitimacy 
will  be  recognized  in  every  other  country.  If 
illegitimate  there,  the  same  character  will  be- 
long to  them  in  every  other  country."  But 
Judge  Story's  citations  in  its  support  do  not 
clearly  bear  him  out,  and  legal  authority  to 
the  effect  that  the  place  of  birth  forms  no  ele- 
ment in  the  case  vastly  preponderates.  We 
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have  in  Loring  v.  ^liorndihe,  6  Allen.  357,  a 
case  involving  additional  elements,  and  there- 
fore additional  complications  even  to  those- 
found  in  the  Munro  Case.  The  man  was  dom- 
iciled in  Massachusetts.  The  woman  was 
domiciled  in  Mayence.  The  illegitimate  chil- 
dren were  bom  in  Frankfort  on  the  Main,  and 
the  marriage  occurred  at  that  city.  The^ 
Massachusetu  law  required  not  only  a  subse- 
quent marriage,  but  a  subsequent  acknowl- 
edgment of  the  child.  Upon  this  state  of 
facts,  and  this  provision  of  law,  the  child  was 
held  legitimate  by  the  Massachusetts  court, 
even  though  the  acts  of  acknowledgment  oc- 
curred in  a  foreign  country.  In  the  case  of 
Be  Orov$,  L.  R.  40  Ch.  Div.  216,  Lord  Chief 
Juttice  Cotton  said:  '  What  is  really  neces- 
sary, I  think,  is  that  the  father  should  at  the 
time  of  the  birth  of  the  child  be  domiciled  ia 
the  country  allowing  legitimation,  so  as  to 
give  to  the  child  the  capacity  of  beine^  made 
legitimate  by  subsequent  marriage;  out  it 
is  the  subsequent  marriage  which  gives  legiti- 
macy to  the  child,  who  has  at  its  birth,  in 
consequence  of  its  father's  domicil,  the  ca- 
pacity of  being  made  legitimate  by  subsequent 
marriage."  In  the  same  case  Lord  Juttice 
Ytj  stated:  "The  appellant  claims  through 
Sarah  Thomegay,  who  was  born  in  1744.  ia 
this  country,  [England,]  and  was  an  illegiti- 
mate child  of  Mark  Thomegay  and  Mnrgnret 
Powis.  At  birth  that  child  took  the  domicil 
of  its  mother,  and  it  took  the  status  of  illegiti- 
macy according  to  the  law  of  the  domicil  of 
its  mother,  and  it  took  also  the  capacity  to 
change  that  status  of  illegitimacy  for  one  of 
leeitimacy,  provided  that,  according  to  the 
law  of  the  domicil  of  the  father,  the  subse- 
quent marriage  would  work  legitimntion. 
The  position  of  such  a  child,  therefore,  is  cu- 
rious, taking  domicil  and  status  from  t he- 
mother,  but  taking  the  potentialitv  of  chansj- 
ing  its  status  from  Its  putative  father."  m 
the  case  of  Shedden  v.  Patrick^  1  Macq.  535, 
the  father  being  domiciled  in  the  state  of  New- 
York  at  the  date  of  the  child's  birth,  and 
there  beinc  no  law  of  legitimation  in  New- 
York. the  child  was  declared  illegitimate  by  the 
English  courts. 

Appellants'  counsel   confidently  insist   that 
Boes  V.  Ro»,  129  Mass.  24p,  37  Am.  Rep.  81>  1 , 
is  valuable  as  an  authority  to  support  their 
views.    After  a  careful  examination  of    the 
opinion  in  that  case,  we  are  unable  to  perceive 
its  force  as  authority  here.    A  child  was  le- 
gally adopted  in  Pennsylvania.    The  adoptive- 
parent  removed  with  the  child  to  Massachu- 
setts, where  the  father  became  domiciled,  and 
there  died,  leaving  real  estate  in  that  common- 
wealth.   The  litigation  arose  upon  a  question  as 
to  who  was  entitled  to  inherit,  and  the  court  said : 
"We  are,  therefore,  of  the  opinion  that  the  lefiral 
status  of  the  child  of  intestate,  once  acquired  by 
the  demandant  under  a  statute  and  by  a  judicial 
decree  of  the  state  of  Pennsylvania,  while  tbo- 
parties  were  domiciled  there,  continued  after 
their  removal  into  this  commonwealth,  and 
that  by  virtue  thereof  the  demandant  is  entitled 
to  maintain  this  action."    Respondent's  posi- 
tion in  this  case  controverts  no  principle  o^- 
law  there  declared,  and  it  is  difficult  to  see  how* 
the   court  could  have  arrived  at  a  different 
conclusion.    The  judgment  would  have  beei^ 
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the  same  if  the  father  had  never  changed  his 
^micil  to  Massachusetts,  and  probably  the 
same  if  there  had  been  no  law  of  adoption 
whatever  in  that  state.  Miller  v.  Miller,  91 
N.  T.  315,  43  Am.  Rep.  669.  in  principle 
seems  to  have  been  that  character  of  cas^,  and 
the  same  conclusions  were  there  arrived  at  by 
the  court.  In  the  celebrated  case  of  Birt- 
fchistU  V.  FareZi«.7Clark&P.  986,  to  which 
the  learned  chief  justice  refers  in  his  opinion 
in  the  Bm9  Case,  the  decision  would  have 
undoubtedly  been  in  line  with  lUm  v.  Rosa, 
if  in  lieu  of  the  Statute  of  Merton,  England's 
law  of  descent  had  been  similar  to  the  Massa- 
chusetts provision.  The  case  of  Foster  v. 
Waterman,  124  Mass.  592,  involves  nothing 
but  a  single  question  of  statutory  construction, 
and  in  no  manner  supports  the  proposition  that  a 
resident  of  one  state  cannot  adopt  a  child  un- 
der tbe  adoption  laws  of  another  state  where 
sucb  child  is  domiled;  but  Wolfs  App.  (Pa. 
Supp.)  18  Atl.  Rep.  760,  does  hold  directly  to 
the  contrary  of  such  contention. 

The  doctrine  of  indelibility  of  bastardy  in 
£ngland  is  not  correct  in  its  broadest  sense, 
for  it  is  in  the  power  of  parliament  to  legiti- 
mate bastards  at  anv  time.  Neither  is  the  rule 
universal  that  a  child  legitimate  in  one  country 
is  leiritimate  in  all  the  world.  This  principle 
of  different  status  in  different  countries  finds 
«  striking  illustration  in  LoLUifs  Case,  Ross.  & 
K.  237,  reviewed  and  dissented  from  l^  Lord 
Brougham,  in  Warrendjsr  v.  Wa/rrenaer,  svr 
pra.  In  that  case  the  facts  disclose  that  Lol- 
\ej  was  married  In  England,  divorced  in  Scot- 
land, and  upon  his  return  to  England,  and 
making  a  second  marriage,  he  was  then  tried 
and  convicted  of  bigamy.  Here  we  have  a 
^ate  of  facts  where,  under  the  respective  laws 
of  Kngrland  and  Scotland,  Lolley,  after  his  di- 
vorce, and  prior  to  his  second  marriage,  was  a 
married  man  in  England,  and  an  unmarried 
man  in  Scotland,  and  after  his  second  mar- 
riage be  had  a  lawful  wife  in  Scotland,  and 
a  different  lawful  wife  in  England;  thus  hav- 
ing two  lawful  wives  at  the  same  time.  It 
can  hardly  be  said  that  LoUev's  status  was  the 
same  in  both  countries.  A  similar  principle  is 
applicMd  to  the  legitimacy  of  children  by  sub- 
sequent marriage.  SecUon  215  applies  to  all 
bastards  where  the  father  is  domiciled  in 
California.  Its  provisions  would  operate  up- 
on and  legitimate  a  child  born  of  a  father  who 
aft  tbe  time  of  its  conception  and  birth  was  the 
husband  of  another  woman,  or  would  apply 
loan  incestuous  bastard.  Such  was  expressly 
declared  to  be  the  law  under  a  similar  provision 
of  a  state  statute  in  the  case  of  HatobecJcer  v. 
Havbecker,  43  Md.  516,  the  court  saying:  *•  No 
doubt  tbe  Legislature,  in  thus  making  the  civil 
rule  of  the  common  law,  intended  to  hold  out 
to  ibe  sinning  parents  an  inducement  to  mar- 
fj,  and  thus  to  put  a  stop  to  the  mischiefs  of 
farther  illicit  intercourse  between  them;  but 
in  our  opinion,  the  main  purpose  and  intent 
of  the  enactment  we  are  now  considering  was 
io  remove  the  taint  and  disabilities  of  bas- 
tardy from  the  unoffending  children  whenever 
their  parents  did  marry,  without  regard  to  tbe 
deepness  of  guilt  on  the  part  of  their  parents 
in  which  they  were  conceived  and  born." 
Sacfa  a  child,  under  the  caoon  law,  would  be 
deemed  an  adulterine  or  incestuous  bastard, 
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incapable  of  legitimation,  and  in  the  courts  of 
certain  countries  where  that  law  controls, 
would  not  be  recognized  as  legitimate.  Thus 
is  presented  a  case — and  by  no  means  an  auom- 
alous  one — where  the  child  would  be  legitimate 
in  California  and  illegitimate  by  the  laws  of 
various  other  countries. 

We  have  quoted  thus  extensively  from  the 
authorities  upon  the  subject  of  domicil  as  es- 
pecially bearing  upon  the  question  of  legitimct' 
tie  per  subsequens  matrimonium  for  the  reason 
that  we  are  unable  to  perceive  any  difference 
in  the  general  principles  of  law  bearing  upon 
that  character  of  legitimation  and  in  those 
principles  bearing  upon  other  forms  of  legiti- 
mation authorized  by  tbe  same  statute.  The 
only  distinction  claimed  by  appellants  is  that 
legitimation  founded  upon  subsequent  mar- 
riage is  based  upon  the  fiction  of  law  that  a 
Erevious  consent  existed,  and  the  marriage  re- 
tted back  to  that  time.  Upon  this  point  it 
would  seem  all-sufficient  to  say  that  our  statute 
does  not  recognize  such  a  fiction,  and  its  effect- 
ive operation  in  no  wise  depends  upon  the  as- 
sumption of  its  presence.  Times  are  not  what 
they  once  were,  and  we  live  in  an  age  too 
practical  to  build  our  law  upon  the  unstable 
foundation  of  fictions.  In  Birtwhistle  v.  Var- 
dill,  supra,  Lord  Chief  Justice  Tyndall,  in 
speaking  upon  this  question,  says:  "  Pothier, 
on  the  other  hand,  when  he  speaks  of  the 
effect  of  a  subsequent  marriage  in  legitimating 
children  bom  before  it,  disclaims  the  authority 
of  the  canon  law;  nor  does  he  mention  any  fic- 
tion of  an  antecedent  marriage,  but  rests  the 
effect  upon  the  positive  law  of  the  country. 
He  first  instances  the  custom  of  Troyes,  and 
then  adds  .  .  .  that  it  is  a  common  right 
received  throughout  the  whole  kingdom." 
Schouler,  Dom.  Rel.  §  226,  says:  *'  The  prin- 
ciple to  which  the  law  of  legislation  per  sulh 
sequens  matrimonium  is  to  be  referred  has 
been  a  subject  of  controversy.  The  canonists 
base  the  law,  not  on  general  views  of  expe- 
diency and  justice,  but  upon  a  fiction,  which 
they  adoptea  in  order  to  reconcile  the  new  law 
with  established  rules,  for,  assuming  that  as  a 
general  rule  children  are  not  legitimate  unless 
Bom  in  lawful  wedlock,  they  declared  that  by 
a  fiction  of  law  parents  were  married  when 
the  child  was  bom.  Such  reasoning— by  no 
means  uncommon  when  tbe  wise  saw  more 
clearly  what  was  right  than  why  it  was  so— 
has  not  stood  the  test  of  modern  logic,  and 
the  Scotch  courts  have  placed  the  rule  once 
more  where  its  imperial  founders  left  it,  name- 
ly on  the  ground  of  general  policy  and  jus- 
tice." 

Upon  principle  no  distinction  can  be  made 
between  the  rules  of  law  applicable  to  these 
various  forms  of  legitimation.  Many  of  the 
states. of  this  Union,  in  order  to  effect  those 
ends,  require  in  addition  to  a  subsequent  mar- 
riage, that  the  father  (in  some  states  both  father 
and  mother)  shall  also  acknowledge  the  child. 
ITiis  is  the  case  of  Loring  v.  Thorndike,  su- 
pra, where  the  marriage  not  only  took  place 
in  foreign  territory,  but,  as  is  said  in  MiUer  v. 
Miller,  supra,  the  facts. of  the  acknowledg- 
ment  occurred  in  a  foreign  jurisdiction.  Thus 
Massachusetts  law  required  marriage  and  ac- 
knowledgment, and  invoked  the  rule  of  dom- 
icil of  the  husband  to  establish  the  capacity  of 
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the  child  for  le^timatlon.  SectioD  2405  of  the 
Revised  Code  of  Alabama  allows  legitimation 
of  a  bastMrd  child  simply  by  ackDowledgment 
of  the  father  in  writing,  certified  and  recorded. 
No  consent  of  the  mother  is  required;  no  no- 
tice to  or  consent  of  the  child  is  demanded. 
If  such  a  statute  were  found  within  the  lids  of 
the  Civil  Code  of  this  state,  under  the  facts 
of  this  case  as  they  appear  upon  the  question 
of  domicil,  Blythe,  by  following  the  require- 
ments of  the  provision  of  the  law  there  laid 
down,  could  legitimate  his  illegitimate  child. 
Civil  Code,  g  215,  declares  that  marriage  ijM> 
facto  results  in  legitimation;  and  section  230 
declares  that  acknowledgment,  accompauied 
by  certain  other  acts,  shall  result  in  legitima- 
tion. If  the  principle  of  the  domicil  of  the 
father  is  good  law  where  marriage  and  ac- 
knowledgment are  both  required  to  accomplish 
the  result,  that  principle  is  no  less  good  law 
when  applied  to  marriage  alone,  under  sec- 
tion 215,  or  when  applied  to  acknowledgment 
alone,  under  the  Alabama  Code,  or  when  ap- 
plied to  acknowledgment  accompanied  by 
other  acts,  under  section  280  of  the  Civil  Code 
of  this  state. 

Dicey  says  (pa^  192):  "Question.  What  is 
the  effect,  according  to  English  law,  of  a  person 
being  made  legitimate  by  the  authority  of  a 
foreign  sovereign  ?  Suppose  that  a  person  bom 
illegitimate  is  legitimated  by  a  decree  of  the 
czar  of  Russia,  will  such  a  person  be  held  le- 
gitimate here?  There  is  no  English  authority 
on  the  subject.  The  most  probable  answer  is 
(it  is  conceived)  that  the  effect  of  such  a  decree 
would,  like  the  effect  of  a  subsequent  marriage 
of  the  parents,  depend  on  the  domicil  of  such 
person's  father  at  the  time  of  the  birth.  Sup- 
pose, that  is  to  say,  that  D.,  the  child's  father, 
were  domiciled  in  Russia  at  the  time  of  the 
child's  birth,  the  decree  would  have  the  effect 
of  making  the  child  legitimate  in  England.  A 
person,  on  the  other  nand,  born  of  a  father 
domiciled  in  England,  could  not  be  made  le- 
gitimate here  by  the  force  of  any  foreign  law." 

Bar,  in  his  International  Law,  has  discussed 
this  identical  question  at  length,  although  it 
can  scarcely  be  said  to  be  even  incidentally 
mentioned  in  the  works  of  either  Savigny, 
Foote,  Phillimore,  orSchaffner.  He  says  (sec. 
198):  "In  what  we  have  said  we  have  pro- 
ceeded on  the  footing  that  legitimation,  if  the 
consent  of  the  child  be  validly  given,  is  de- 
pendent solely  on  the  personal  law  of  the 
father,  and  that,  therefore,  if  this  law  allows 
legitimation  by  an  act  of  the  head  of  the  state, 
it  matters  not  to  inquire  whether  some  other 
legal  system,  in  particular  the  personal  law 
which  the  child  has  hitherto  enjoyed,  recog- 
nizes this  legitimation,  but  that,  on  the  con- 
trary, legitimation  per  reseriptum  is  to  be  re- 
garded in  international  law  on  exactly  the 
same  footing  as  legitimation  per  8ubw;quen» 
matrimonium.  This  opinion,  which,  as  we 
think,  is  the  prevailing  opinion  in  German  ju- 
risprudence, and  in  which,  too,  Fiore,  §  149; 
Phillimore,  §  542;  and  Wharton,  §  249,— con- 
cur, has,  however,  often  been  disputed.  In 
the  first  place,  it  has  been  said  that  an  act  of 
that  kind  by  a  sovereign  must  necessarily  have 
its  operation  confined  to  the  dominions  of  that 
sovereign,  for  he  has  no  authority  beyond  these 
limits;  but  if  it  be  true  generally  that  the  per- 
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Bonal  law  of  the  father  is  the  rale,  that  law 
must  be  allowed  to  say  that  legitimation  cai^ 
take  place  by  means  of  an  act  of  that  kind. 
The  legitimation  is  to  be  recognized,  not  be- 
cause the  sovereign  is  to  exercise  sovereign- 
rights  in  another  country,  but  because  tbe^ 
personal  law  is  to  have  effect  there.  The  op- 
posite opinion,  which  is  held  by  older  writers,. 
IS  no  doubt  explained,  and  to  some  extent  jus- 
tified, by  the  imperfect  le^l  capacity  which, 
in  the  middle  ages,  and  in  many  territorie» 
down  to  later  times,  clung  to  the  bastard,  es- 
pecially,  too,  as  the  sole  result  of  legitimation,, 
even  in  the  territory  of  the  sovereign  who  be- 
stowed it,  was  in  many  cases  merely  to  with- 
draw the  estate  of  the  person  so  legitimated 
upon  his  death  from  the  grasp  of  his  sovereign. 
.  .  .  But.  in  the  second  place,  the  more- 
modern  French  school,  while  they  reject  the 
view  of  the  older  writers  as  to  the  effect  of  the- 
legitimation  being  necessarily  confined  to  the 
territory  of  the  sovereign  who  bestows  il ,  refuse 
to  recognize  this  kind  of  legitimation  unless  it 
is  also  recognized  in  the  personal  law  whicb 
the  child  has  hitherto  enjoyed.  In  this  way„ 
one  who  has  hitherto  been  a  French  child  ii^ 
respect  that  the  Civil  Code  has  never  sanc- 
tioned legitimation  per  reseriptum^  can  never 
be  legitimated  by  the  act  of  a  foreign  sovereign. 
But  Laurent,  in  arguing  in  support  of  thi» 
doctrine  that  legitimation  touches  the  status  of 
persons,  and  that  this  status  must  be  deter- 
mined everywhere  of  Frenchmen  by  the  law 
of  France,  proves  too  much.  This  rule  would 
have  to  hold  also  in  the  cases  of  legitimation 
bv  subsequent  marriage,  so  that  in  this  case- 
also  the  personal  law  of  the  child  would  be  the 
only  rule."  In  this  connection,  and  as  bearing^ 
directly  and  emphatically  upon  the  general 
principles  involved  in  the  solution  of  the  im- 
portant question  presented  by  this  branch  of 
the  case,  we  again  quote  from*  Bar,  §  194:  '*ir 
Che  personal  law  of  the  child  requires  more 
conditions  to  be  observed  before  it  will  pro- 
nounce that  a  child  has  been  legitimated,  the 
reason  of  that  is  not  any  anxiety  for  the  interest 
of  the  child,  so  much  as  for  that  of  the  father 
and  his  family,  e,  g.  the  other  children,  his  col- 
lateral relations;  but  the  state,  to  which  the 
child  has  up  to  that  moment  belonged,  bas  na 
interest  in  that  matter,  and,  if  that  legal  system 
which  is  charged  with  the  protection  of  the 
family  is  willing  to  hold  the  child  legitimated,, 
there  is  in  truth  no  conflict  between  the  two> 
systems.  That  system  to  which  the  child  has 
hitherto  belonged'says:  'If  the  father  belonged 
to  me,  I  would  not  hold  the  child  to  be  legit- 
imated.' That  involved  no  contradiction  of 
the  other  system,  which  says:  'Since  the 
father  belongs  to  me,  I  do  hold  the  child  to  be 
legitimated.'  No  doubt  we  must  assume  that 
assent  of  the  child  is  given  in  due  legal  form, 
for  legitimation  can  only  take  place  against  the 
child's  wish  if  the  personal  law  of  the  child 
forces  that  upon  him  or  her,  but  in  by  far  the 
greater  number  of  cases  it  will  l)e  beyond  all 
doubt  that  the  legitimation  is  advantngeous  to 
the  child,  and  the  child  or  its  guardian  can. 
subseguentiv  signify  its  approval  of  and  found 
upon  it."  Legitimation  is  the  creature  of  leg- 
islation. Its  existence  is  solely  dependent  upon, 
the  law  and  policy  of  each  particular  sov- 
ereignty.   The  law  and  policy  of  this  stala^ 
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lathorise  and  enoouraee  It,  and  there  is  no 
principle  upon  which  California  law  and  pol- 
icy, when  inyoked  in  California  courts,  shall 
be  made  to  inirrender  to  the  antagonistic  law 
tod  policy  of  Oreat  Britain.  It  was  said  in 
Munro  t.  Munro:  "We  are  here  in  a  Scotch 
qnestioD,  and  in  a  Scotch  court  applying  a 
plain  rule  of  our  law,  and  unless  that  law  says 
that,  if  a  child  be  bom  in  England,  it  shall  not 
bave  the  benefit  of  the  rule,  we  do  not  see  how 
it  is  at  all  material  that  it  could  not  enjoy  it  if 
the  law  of  England  were  to  be  applied  to  the 
case;"  and  again.  **  We  are  not  inquiring  what 
tiie  law  of  England  might  decide  if  the  person 
were  making  a  claim  in  an  English  court  of 
law  in  respect  of  property  within  their  Juris- 
diction." And  we  say  here  plaintiff  was  the 
cbild  of  Blythe,  who  was  a  domiciled  dtizen 
of  the  Btate  of  IJalifomia.  She  founds  her 
claim  Dpon  the  statutes  of  this  state,  and  is  now 
liere  invoking  the  jurisdiction  of  the  courts  of 
tbia  state.  It  is  a  question  of  California  law, 
to  l)e  oonatmed  in  California  courts,  and  we  see 
nothing  in  our  Constitution  or  statutory  law,  or 
in  international  law,  to  have  prevented  Blythe 
from  making  the  plaintiff  his  daughter  in 
eveiy  sense  that  the  word  implies.  In  conclu- 
Eton,  we  bold  that  Blythe,  beinff  domiciled  in 
tbe  Ftate  of  California  both  at  the  time  of  the 
binb  of  plaintiff  and  at  tbe  time  he  performed 
the  acts  which  it  is  claimed  resulted  in  the  le- 
f!itimation  of  pUiintiff,  and  California  law  au- 
thorizing the  legitimation  of  bastards  by  the 
d^inos  of  certain  acts,  it  follows  that  Florence 
Blythe,  tbe  plaintiff,  at  all  times  was  possessed 
of  a  capacity  for  legitimation  under  section  230 
of  the  Civil  Code  of  this  state. 

We  pass  to  an  examination  of  the  second 
branch  of  the  discussion  involved  in  the  con- 
Bderation  of  section  280,  namely,  if  plaintiffs 
lituation  endowed  her  with  the  capacity  for  le- 
gitimation, did  tbe  acts  of  Blythe  bring  her 
vithin  tbe  requiremeo ts  of  the  statute?  Those 
rcqai'rements  are:  (1)  He  shall  publicly  ac- 
knowledge the  child  as  his  own;  (2)  be  shall 
nif^lTe  it  as  his  child,  with  the  consent  of  his 
wife,  if  he  is  married,  into  his  family;  (3)  he 
ifaall  otherwise  treat  it  as  if  it  were  a  legitimate 
child.  As  to  these  matters,  the  trial  court 
foand  in  detail  the  facU  to  be  that  Blythe  had 
iulfiUed  every  requirement  of  tbe  statute. 
These  findings  are  strenuously  attacked,  as 
being  unsupported  by  the  evidence,  and  we  are 
oiled  upon  to  pass  upon  its  sufficiency  in  this 
nmd.  This  section  of  the  Code  is  entitled  to 
s  liberal  construction,  because  section  4  pro- 
Tides:  "The  rule  of  the  common  law  that 
ttatntes  in  derogation  thereof  are  to  be  strictly 
c^stmed  has  no  application  to  this  Code. 
the  Code  establishes  the  law  of  this  state 
p^^pecting  the  subjects  to  which  it  relates,  and 
i)i  provisions  are  to  be  liberally  construed  with 
ivifiw  to  effect  its  objects  and  promote  justice." 
B?  virtue  of  this  provision,  the  court,  in  the 
'^ot  Be  Jessup,  81  Cal.  419,  has  expressly 
declared  that  thia  section  shall  have  a  liberal 
construction;  but,  as  there  said:  "Liberal 
construction  does  not  mean  enlargement  or 
J«striction  of  a  plain  provision  of  a  written  law. 
^  a  provision  of  the  Code  Is  plain  and  unam- 
l^fnous,  it  is  tbe  duty  of  the  court  to  enforce 
^  £9  ^tten.  If  it  is  ambiguous,  or  doubtful, 
or  susceptible  of  different  constructions  or 


interpretations,  then  such  liberalitv  of  con- 
struction is  to  be  indulged  as,  witbm  the  fair 
interpretation  of  its  language,  will  effect  ita 
apparent  object,  and  promote  justice."  Did 
Blythe  acknowledge  the  plaintiff  to  be  his  owi> 
child?  The  word  "acknowledge'"  has  no  tech- 
nical meaning,  and  in  its  ordinary  acceptatioik 
is  defined  by  Webster  "to  own  or  admit  the- 
knowledge  of."  It  is  not  necessary  to  dwell  at 
great  length  upon  this  special  element  neces- 
sary to  satisfy  the  statute.  Under  the  evidence- 
it  can  hardly  be  considered  debatable.  Blyllie- 
declared  the  plaintiff  to  be  liis  child  to  all 
persons  upon  all  occasions.  He  was  garrulous 
upon  the  subject.  Aside  from  his  biisinesa 
occupations,  his  mind  ever  rested  upon  his  re- 
lations to  the  child,  and  it  was  his  common 
topic  of  conversation.  If  necessary  to  thia 
decision,  it  could  almost  be  held  that  he- 
shouted  it  from  the  housetops.  He  acknowl- 
edged the  child  to  its  mother  and  to  its  grand- 
mother before  it  was  born,  and  subsequently 
in  no  single  instance  was  he  ever  heard  to  deny 
its  paternity.  It  was  named  and  baptized 
Florence  Blythe,  at  his  request,  and  ever  after 
has  been  known  to  the  world  as  Florence 
Blythe.  Authority  is  not  necessary  to  be  cited 
to  support  this  branch  of  the  case,  but  R& 
Jessup,  supra,  is  not  only  in  accord  with  this 
position,  but  conclusive  in  its  favor.  This 
acknowledgment  was  also  public,  for,  as  we- 
have  seen,  the  thought  of  concealment  of  th» 
mteroity  of  the  child  never  entered  his  mind. 
Why  should  it,  when  it  is  entirely  apparent 
from  the  evidence  that  he  was  proud  of  such 

Did  Blythe  receive  it  as  his  child,  with  the 
consent  of  his  wife,  into  his  family?  Blythe^ 
had  no  wife,  and  that  element  of  the  statute  is 
eliminated  from  the  case.  No  construction  of 
the  statute,  however  rigid,  would  hold  the  ex- 
istence of  a  wife  necessary  before  the  benefita 
to  be  derived  under  this  section  could  possibly 
attach  to  an  illegitimate  child.  This  question 
of  the  wife's  consent  can  only  be  a  material  el- 
ement when  there  is  a  wife  to  consent.  Be 
Jessup  fully  recognizes  and  necessarily  adopta 
this  principle,  for  in  that  case,  as  here,  th& 
father  of  the  child  had  no  wife  to  consent,  and 
such  fact  would  thus  have  defeated  plaintiff'a 
claims  at  tbe  very  threshold  of  the  litigation. 
It  mav  be  conceded  for  the  purposes  of  this 
case  that,  if  Blythe  had  a  family,  such  child 
must  have  been  received  therein,  or  the  statute 
would  not  have  been  satisfied;  but,  as  wehave^ 
seen,  if  Blythe  had  no  wife  to  consent,  that  re- 
quirement has  no  standing  here;  so,  if  he  had 
no  family  into  which  the  child  could  have  been^ 
received,  that  element  is  foreign  to  the  case. 
Under  the  rule  of  liberal  construction  laid* 
down  in  the  case  of  Be  Jessup,  such  must  nec- 
essarily be  the  law.  To  give  that  meaning  to 
the  statute  by  which  all  men  who  have  no 
families  are  debarred  from  legitimating  their 
illegitimate  offspring,  would  be  to  give  the 
section  a  harsh  and  illiberal  construction. 
Unless  the  provision  is  so  plain  and  explicit  as 
to  amount  to  an  express  inhibition  to  that 
effect,  upon  every  principle  of  right  and  justice 
we  could  not  so 'hold.  The  rule  of  construc- 
tion, as  declared  in  the  Jessup  Case,  is  that,  if 
the  statute  is  ambiguous  or  doubtful,  or  sus^ 
ceptible   of    different    constructions    or   ia 
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KsrpretafioDS,  then  such  construction  is  to 
be  indulged  as  within  the  fair  interpretation  of 
Its  language  will  effect  its  apparent  object  and 
uurpose.  Section  1866  of  the  Code  of  Civil 
Procedure  further  provides  :  '*When  a  statute 
of  instrument  is  equally  susceptible  of  two  in- 
terpretations, one  in  favor  of  natural  right, 
and  the  other  aeainst  it,  the  former  is  to  be 
adopted."  Applying  these  tests  of  statutory 
construction  to  this  provision,  but  one  result 
can  flow  therefrom,  and  that  is,  the  existence 
of  a  famil^r  no  more  than  the  existence  of  a 
wife  is  an  indispensable  element  to  a  complete 
and  perfect  adoption  (or  legitimation,  more 
properly  si)eakiDg)  under  this  provision  of  law. 
This  view  is  fully  borne  out  by  the  decision  in 
Bd  Jessup,  It  is  said  in  the  decision  of  the 
court  in  that  case,  referring  to  Jessup :  "As 
he  had  no  home  and  no  family,  in  the  strict 
sense  of  a  collective  body  of  persons  who  live 
in  one  house  and  under  one  head  or  manager, 
— a  household  including  parents,  children,  and 
servants, — it  would  not  be  a  fair  or  liberal 
construction  to  say  that  the  child  had  not  been 
adopted  or  acknowledged  because  he  had  not 
been  received  in  such  a  home,  or  made  a  mem- 
ber of  such  family."  It  is  needless  to  say  that 
the  Jessup  Case  was  considered  with  the  care 
that  its  importance  demanded,  for  the  record 
discloses  that  fact ;  and  it  may  be  suggested 
that  upon  this  question  alone  the  court  stood 
together.  Indeed,  the  learned  counsel  repre- 
senting appellants  in  that  case  throughout 
their  arguments  conceded  such  to  be  the  law. 
Blythe  bad  no  family.  The  court  found  that 
he  was  living  with  a  mistress  in  San  Francisco 
from  the  year  1880  to  the  lime  of  his  death. 
He  appears  to  have  lived  in  lodging  houses 
during  all  these  years.  He  had  no  relations, 
save  of  the  collateral  line,  and  they  were  at  all 
times  residiDg  in  a  foreign  country.  He  had 
not  seen  them  or  commuDicated  with  them  for 
more  than  10  years  prior  to  his  death,  and  at 
no  time  had  he  seen  any  of  them  or  communi- 
cated with  any  of  them  since  Florence  Blythe, 
the  plaintiff,  was  born.  If  he  had  a  family, 
either  this  mistress  or  these  collateral  kindred 
constituted  that  family.  Such  cannot  be  the 
fact,  and  it  would  be  a  travesty  upon  the  word 
to  so  hold.  It  was  held  in  the  Jessup  Case 
that  the  father  had  a  family  in  the  sense  of 
brothers  and  sisters,  with  whom  he  was  brought 
into  frequent  contact,  and  from  whom  he  con- 
cealed and  to  whom  he  denied  the  paternity  of 
the  child,  and  for  these  reasons  ana  others  the 
court  held  there  was  no  adoption.  There  are 
no  facts  in  this  case  in  the  slightest  degree 
comparable  to  those  there  presented.  In  thst 
case  the  language  of  the  court  as  to  this  point 
bears  directly  upon  the  question  of  acknowl- 
edgment, and  not  as  to  the  reception  into  the 
family  ;  and  we  have  already  seen  that  a  pub- 
lic acknowledgment  was  made  by  Blythe 
against  which  nothing  can  be  saicl.  If  the 
term  "receiving  it  into  his  family"  does  not 
necessarily  mean  an  actual  reception  into  an 
actual  family,  but  may  mean  a  constructive  re- 
ception into  a  constructive  family,  then  such 
measure  of  requirement  is  filled  to  the  brim. 
Plaintiff  was  baptized  in  BIytfae's  name,  at  his 
request.  Their  correspondence  indicates  hearts 
filled  with  mutual  affection.  Her  picture 
looked  down  upon  him  from  its  place  upon 
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the  wall.  At  his  rooms  her  name  was  a  house- 
hold word. 

We  pass  to  the  examination  of  the  remain- 
ing element  of  the  statute,  to  wit :  "He  shall 
otherwise  treat  it  as  a  legitimate  child."  If 
the  father  has  publiciv  acknowled^d  the 
child  to  be  his  child,  and  has  taken  it  mto  his 
family,  it  would  seem  but  little  remained  to  be 
done  to  wash  away  forever  the  stain  of  bas- 
tardy. The  public  acknowledgment  of  the 
child  is  the  main  fact.  It  is  tbe  important 
factor  in  the  eyes  of  the  statute.  If  the  child 
was  publicly  acknowledged  and  received  into 
the  family,  it  would  be  a  novel  case  where  a 
court  of  equity  would  close  its  doors  and  re- 
fuse to  declare  a  legitimation  because  the  child 
was  poorly  clothed  and  illy  fed.  That  case 
has  not  yet  arisen,  and  it  is  hoped  and  believed 
it  never  will.  The  statute  clearly  means  that 
the  father  must  treat  his  illegitimate  child  aa 
he  would  naturally  treat  his  lentimate  child, 
not  as  the  majority  of  men  in  his  financial  cir- 
cumstances would  or  should  treat  their  chil- 
dren. Every  man  furnishes  the  rule  by  which 
he  must  be  measured.  No  imaginary  stand- 
ard of  excellence  can  be  created,  and  then  it  be 
demanded  that  Blythe  shall  rise  to  that  stand- 
ard. If  appellants'  contention  be  true,  a  child 
whose  father  was  an  ignorant  man,  believing 
education  an  evil  to  be  shunned,  and  who 
therefore  denied  an  education  to  (he  child, 
could  not  be  granted  legitimation.  Upon  ap- 
pellants' theory,  an  illegit  mate  child,  whose 
father  was  a  miser,  would  be  compelled  to 
tear  forever  the  stain  of  bastardy.  While 
Blythe  was  a  man  of  large  property  interests, 
his  estates  were  heavily  involved.  Money  was 
required  in  many  channels,  and  it  is  not  prob- 
able that  he  had  any  surplus  of  cash  on  band. 
Plaintiff  was  well  clothed  and  well  fed.  It 
appears  that  at  no  time  was  she  deprived  of 
the  necessaries  of  life.  She  reside<l  at  all  times 
either  with  her  mother  or  her  grandfather. 
Blythe  furnished  something  near  $150  a  year 
for  her  support.  Certainly  d  uring  her  in  fancy 
this  was  entirely  sufficient,  and  no  complaints 
were  made  to  him  that  more  money  was  need- 
ed to  meet  her  wants.  At  all  these  times  ha 
Himself  was  either  stopping  in  a  log  house  in 
the  mountains  of  Trinity,  or  living  with  his 
mistress  in  lodgings  in  San  Francisco,  sur- 
rounded by  his  dogs,  birds,  and  cats,  while 
his  bens  were  located  upon  the  roof.  It  may 
well  be  inferred  from  the  simplicity  of  bis 
own  life,  as  indicated  by  the  foregoing  cir- 
cumstances, that,  if  legitimate  children  had 
been  bom  to  him,  they  would  have  been 
treated,  as  far  as  pecuniary  expenditures  were 
concerned,  upon  the  same  lines  as  this  illegiti- 
mate child  was  treated.  He  made  a  will, 
which  was  subsequently  lost  or  destroyed, 
wherein  he  provided  for  her.  He  con-espond- 
ed  with  her  as  a  father  would  correspond  with 
his  little  daughter.  He  had  her  christened  in 
the  name  of  Florence  Blythe.  Her  health, 
her  education,  and  her  religion  were  matters 
in  which  he  exercised  the  utmost  concern. 
She  occupied  his  thoughts,  and  her  name  was 
upon  his  lips  in  his  dying  hour.  For  these 
reasons,  it  may  well  be  said  that  "he  other- 
wise treated  her  as  a  legitimate  child." 

We  pass  to  an  examination  of  section  18S7 
of  the  Civil  Code,  upon  which  plaintiff  relies 
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locoDstitate  herself  an  heir  of  Thomas  H. 
Blvthe,  deceased.    That  section  declares,  inter 
^lia,  that  "illegitimate  child  is  an  heir  of  any 
person  who,  in  writing,  siened  in  the  presence 
of  a  competent  witness,  acknowledges  himself 
to  be  the  father  of  such  child."    It  is  unneces- 
Miy  to  decide  whether  this  provision  affects 
the  status  of  a  child,  or  whether  it  is  alone  a 
srttute  of  descent    If  it  either  directly  or  in- 
directly touches  upon  her  status,  onr  views 
upon  the  question,  as  herein  previously  ex- 
pressed ,  are  applicahle.     If  it  is  a  statute  of 
descent  pure  and  simple,— and  EataU  of  Magee, 
63  Cal.  414,  seems  to  so  declare  in  ezpUcit 
terms. — then  the  plaintiff  is  entitled  to  all  the 
benefits  of  it,  regardless  of  domicil,  status, 
or  extraterritorial   operation   of   state  laws. 
The  rules  of  liberal  construction  applicable  to 
sectioD  230  are  likewise  to  be  invoked  in  the 
consideration  of  section    1887,    and  the  ob- 
TioQS  purpose  and  intent  of  the  Legislature  in 
making  this  enactment  was  to  entitle  illegiti- 
mate children  to  inherit  their  father's  estate 
the  same  as  legitimate  children.    Did  the  in- 
testate, Blythe,  in  writing,  signed  in  the  pres- 
ence of  a  competent  witness,  acknowledge  that 
he  was   the   father  of  the  claimant.  Florence 
BIjthe  ?    Upon  an  inspection  of  the  provis- 
ion, we  see  that  the  word  * 'acknowledge"  must 
be  viewed  in  the  light  of  its  ordinary  accepta- 
tion, and  it  is  therefore  used  in  exactly  the 
same  sense  as  when  found  in  section  280.    The 
mcts  required  to  constitute  the  acknowledg- 
ment are  not  laid  down  in  the  statute.    Ko 
stAted  form  of  acknowledgment  is  there  found 
by  which  we  may  be  guided.    Again  we  must 
take  this  statute  as  we  find  it.     We  are  not 
here  to  construct  a  statute,  but  to  construe  a 
itatate.     We  can  neither  interpolate  nor  elim- 
inate, and  we  are  bound  to  assume  that  the 
Legi^latare  enacted  the  law  as  it  now  stands 
with  a  due  comprehension  of  the  meaning  of 
wcrds,  and  of  the  rules  of  statutory  construc- 
tion, and  that  thev  incorporated  into  the  Act 
all  that  was  intended,  ana  that  they  intended 
that  effect  should  be  given  to  all  that  was  found 
therein. 

The  writings  relied  upon  in  this  case  to 
bring  plaintiff  within  the  provisions  of  the 
statute  are  various  letters,  written  at  different 
times  by  Blythe  to  his  daughter  andher  grand- 
iather,  which  letters  were  sianed  by  him  in 
the  presence  of  W.  H.  H.  Hart,  who  was  a 
ccHnpetent  witness.  These  letters,  as  to  the 
q^jestion  of  acknowledgment  of  relationship, 
are  of  the  same  general  character  and  import, 
ajid  our  investigation  will  be  limited  to  the 
eoasaderation  of  two  of  them, — one  a  letter  to 
the  grandfather,  and  the  other  a  letter  to  the 
daughter* — either  of  which  to  our  minds,  fully 
■BilElies  the  statute.  He  writes  a  letter  to  the 
plain  tiff,  from  which  we  quote :  "My  darling 
child  :  'You.  have  made  your  father  very  happy 
by  writing  to  him  your  little  letter.  .  .  . 
&it  I  f^'sad  to  learn  that  my  own  dear  child 
h»s  been  sick,  and  her  papa  not  being  near  to 
help  her.  Ton  say  you  wonder  when  ^ou 
shall  see  yonr  dear  papa.  Well .  my  dear  child, 
it  is  about  like  this  :  Your  papa  ...  Af- 
ter that  your  papa  will  leave  San  Francisco, 
.  .  .  and  have  his  dear  Florence  with  him 
always.  •  .  .  I  should  like  my  dear  daugh> 
ler  to  write  to  her  papa  a  letter  once  every 
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month.  .  .  .  Grant  is  now  laying  at  my 
feet,  while  his  master  is  writing  his  first  letter 
to  his  own  darling  child  far  awav.  .  .  . 
May  God  bless  you,  my  dear  child.  From 
your  loving  fattier,  Thomas  H.  Blythe." 
The  letter  to  the  grandfather  was  read  to  said 
Hart,  and  signed  in  his  presence.  We  quote : 
"I  look  at  the  proposed  baptism  of  dear  Flora 
as  a  matter  of  very  deep  importance.  After 
full  deliberation,  I  think  it  best  to  have  Flora 
brought  up  in  the  Episcopal  Church, — Church 
of  England.  You  will  therefore  please  have 
my  daughter  christened  at  once,  and  have  her 
named  after  her  father,  Florence  Blythe." 
There  can  be  but  one  construction  placed  upon 
these  letters,  and  that  is  they  mean  that  Flor- 
ence was  the  daughter  of  Thomas  H.  Blythe, 
— "his  own  dear  child."  These  letters  ac- 
knowledge the  relationship  of  father  and 
daughter,  not  hesitatingly  and  grudgingly, 
but  willingly,  gladly,  and  entirely.  When  a 
father  says,  "You  are  my  own  darling  child  ;" 
"I  am  your  father ;  you  shall  be  baptised  in 
my  name,  and  loved,  cherished  and  protected 
always," — the  subject  is  exhausted,  the  cup  of 
acknowledgment  is  filled  to  overflowing.  If 
letters  are  entitled  to  be  used  as  writings  to 
prove  the  fact  of  acknowledgment,  these  let- 
ters prove  that  fact.  It  was  decided  in  Bailey 
V.  Boyd,  69  Ind.  297,  under  a  statute  re(}uiring 
the  father  to  acknowledge  his  illegitimate 
child  subsequent  to  marriage,  before  such  child 
should  be  held  legitimate,  that  "it  was  not 
necessary  that  this  acknowledgment  should 
have  been  expressed  in  words,  but  it  may 
fairly  be  inferred  from  the  acts  and  conduct 
of  the  elder  Bazil."  But  it  is  now  insisted 
that  the  writing  must  be  a  wiitin^  spcciallv 
prepared  for  the  sole  object  of  making  the  il- 
legitimate child  an  heir  of  the  father.  The 
adjudications  of  courts  are  not  favorable  to 
this  view.  In  the  case  of  Bice  v.  Efford,  8 
Hen.  &  M.  227,  it  was  held  that  the  recogni- 
tion of  the  illegitimate  child  in  a  will  as  the 
testator's  child,  the  will  being  void  as  a  will, 
was  sufficient  to  entitle  him  to  inherit ;  Chirf 
Justice  Tucker  in  this  connection,  saving  in 
Stones  V.  Keeling,  5  Call,  143,  cited  in  the  same 
volume,  upon  the  following  page:  **The  Act 
of  1785,  it  should  be  remembered,  relates  to 
the  disposition  of  property  only,  and  proceeds 
to  show  who  shaH  be  admitted  to  share  the 
property  of  a  person  dying  intestate,  notwith- 
standing any  formal  legal  bar  to  a  succession 
thereto ;  and  in  that  light  the  law  ought  to  re- 
ceive the  most  liberal  construction,  it  being 
evidently  the  design  of  the  Legislature  to 
establish  the  most  liberal  and  extensive  rules 
of  succession  to  estates  in  favor  of  all  in 
whose  favor  the  intestate  himself,  had  he 
made  a  will,  might  have  been  supposed 
to  be  influenced ;  and  here  there  can  be 
no  doubt,  had  he  died  testate,  that  these 
daughters  would  have  been  the  first  object 
of  his  care."  Reading  the  present  case  in  the 
light  of  the  evidence  furnished  by  the  record, 
there  can  be  no  doubt  but,  if  Blythe  had  died 
testate,  Florence  would  have  oeen  the  first 
object  of  his  care.  In  Succession  of  Fletcher, 
11  JLa.  Ann.  59,  Henry  Fletcher,  in  an  act  of 
manumission,  made  before  a  notary  and  wit^ 
nesses,  described  the  party  enfranchised  by  his 
act  as  his  "natural  daughter  slave,"  and  such 
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-wai  held  to  be  a  sufficient  acknowledgmeDt  of 
paternity,  under  a  statute  which  declared  that 
'*the  acknowledgment  of  an  illegitimate  child 
Bhall  be  made  by  a  declaration  executed  before 
a  notary  public,  in  the  presence  of  two  wit- 
nesses. In  that  case  the  court,  citing  French 
authorities,  held:  "It  is  said  that  the  words 
'natural  daughter  slave'  were  terms  of  descrip- 
tion foreign  to  the  purpose  of  the  Act,  used  to 
manumit  a  slave,  and  not  to  acknowledge  her 
paternity,  but  no  form  is  prescribed  for  such 
an  acknowledgment  save  only  that  the  dec- 
laration be  made  before  a  nbfary  public,  in 
presence  of  two  witnesses.  If  the  declaration 
be  thus  made,  it  seems  to  be  immaterial 
whether  it  be  the  main  object  of  the  Act  or 
not."  In  Btmy  v.  Municipality  No. ;?,  11  La. 
Ann.  159.  the  court,  in  referring  to  the  ac- 
knowledgment of  paternity  made  in  a  will, 
said:  "This  document,  it  is  true,  was  in- 
tended to  be  a  will,  and  has  never  been  admi^ 
ted  to  probate  as  such,  but  though  not  binding 
as  a  will,  it  is  certainly  good  as  acknowledg- 
ment of  paternity,  made  in  due  form."  Sec- 
tion 1387  is  essentially  a  statute  of  inheritance, 
and  there  is  no  more  fitting  place  for  the  father 
to  recognize  the  moral  duty  enjoined  upon  him 
towards  his  illegitimate  offspring  than  by  ac- 
knowledging that  child  in  his  last  will  and 
testament,  m  accordance  with  the  provisions 
of  that  section;  and  the  fact  that  the  acknowl- 
edgment was  subsidiary  to  the  main  object 
and  purpose  of  the  testator  in  making  the 
document  would  not  thereby  weaken  the  effect 
of  the  writing  as  an  acknowledgment. 

Under  the  statute  of  Indiana,  marriage  and 
subsequent  acknowledgment  of  the  paternity 
of  the  child  by  the  father  constituted  a  legiti- 
mation of  the  child,  and  in  the  case  olBroSc  v. 
State^  85  Ind,  807,  where  the  father  married 
the  woman  and  acknowledged  the  child  for 
the  sole  purpose  of  escaping  a  prosecution  for 
bastardy,  and  with  the  intention,  at  the  lime 
of  the  marriage,  to  immediately  abandon  the 
mother  and  child,  it  was  held  that  such  inten- 
tions were  intirely  immaterial,  and  that  his  acts 
created  a  legitimation.  In  Grane  v.  Crane,  81 
Iowa.  296,  the  question  here  involved  squarely 
presented  itself.  The  statute  of  Iowa  provided 
for  legitimation  by  a  recognition  in  writing  of 
the  illegitimate  child  by  the  father.  Two 
propositions  upon  which  appellants  insist  are 
directly  decided  against  them  in  that  case.  It 
was  held  that  a  formal  writing  of  recogni- 
tion was  not  necessary,  but  that  letters  to  a 
friend  would  suffice;  and  It  was  further  held 
that  the  references  to  the  child  in  the  letters 
were  sufficient  to  constitute  recognition.  The 
references  by  the  father  in  those  letters  to  the 
child  as  his  child,  while  quite  clear,  are  weak, 
vague,  and  unconvincing  when  compared  to 
the  references  upon  the  same  subject  found  in 
the  letters  of  Blythe.  A  majority  of  the  states 
of  this  Union,  and  also  various  countries  of 
Europe,  require  the  illegitimate  child  to  be 
recognized  or  acknowledged  by  the  father  be- 
fore legitimation  takes  place,  yet  no  authority 
has  been  cited  from  any  state'or country,  (and 
we  therefore  confidently  assume  there  is  none,) 
except  the  case  of  Pina  v.  Peek,  81  CaL  869, 
to  which  our  attention  shall  be  presently  di- 
rected, which  holds  that  a  formal  recognition 
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or  formal  acknowled^ent  is  necessary  in  or- 
der to  constitute  a  legitimation. 

It  is  insisted  that  the  witness  Hart  should 
have  subscribed  his  name  to  the  writing  as  a 
witness  thereto,  but  "competent  witness"  and 
"subscribing"  or  "attesting"  witness  are  in  no- 
sense  synonymous  terms.    In  Be  NobU,  124  111. 
270,  the  court  says:  "  'Credible  witnesses,'  as 
used  in  the  statute  relating  to  wills,  has  beea 
construed,  both  in  England  and  this  country  to 
mean  'competent  witnesses,'  that  is,  sach  per- 
sons as  are  not  legally  disqualified  from  testify- 
ing in  courts  of  Justice  by  reason  of  mentnl  in- 
capacity, interest,  or  the  commission  of  crime, 
or  other  cause  excluding  them  from  testifying 
generally,  or  rendering  them  incompetent  in 
respect  of  the  particular  subject-matter,  or  in 
the  particular  suit."     As  before  remarked,  it 
is  not  the  duty  of  the  court  to  add  to  or  subtract 
from  the  words  of  the  statute.    We  must  con- 
strue it  as  it  stands  enacted.    If  th^  Legislature 
had  intended  such  witness  to  be  a  "subscribing" 
or  * 'attesting"  witness,  it  was  easy  for  it  to 
have  said   so.    Not   having   so  declared,  it 
would  be  Judicial  legislation  for  this  court  to 
so  hold  the  statute  to  be.    Section  1940  of  the 
Code  of  Civil  Procedure  provides  that  a  writ- 
ing may  be  proved  by  anyone  who  saw  it  exe- 
cuted, and  we  cannot  say  but  that  such  proof 
was  contemplated  by  the  Legislature  when  it 
framed  this  provision  of  the  statute.  Our  Codes 
contain  many  instances  where  the  term  "at- 
testing witness"  or  "subscribing  witness"   is 
used,  when  the  signature  of  the  witness  is  re- 
quired to  give  life  to  a  written  instrument, 
and  we  must  presume  that  the  Legislature  did 
not  intend  that  the  writing  should  be  si^ed 
when  it  did  not  so  declare.    In  all  the  statutes 
of  the  various  states,  wherever  the  signature  of 
a  witness  to  any  document  is  requir^  we  find 
the  statute  either  using  the  words  "attesting 
witness"  or  "subscribing  witness."   Under  the 
liberal  rules  of  construction  by  which  this  court 
must  be  guided,  and  under  Uie  principle  laid 
down  by  Ohief  Justice  Tucker  in  Stones  v.  Keel- 
ing, we  are  not  called   upon  to  defeat  this 
plaintiff's   claim  by  holding   that  the  words 
"competent  witness,"  as  used  in  the  statute, 
should  be  construed  to  mean  "attesting"  oi 
"subscribing"    witness.    The   law  of  Penn- 
sylvania requires  that  the  will  of  a  marriecj 
woman  shall  be  executed  in  the  presence   oi 
two  witnesses;  and  the  court  said  in  C<nnbn 
App.,  106  Pa.  159:    "Such  witnesses  were  no 
required  to  subscribe  their  names  thereto. "     I; 
more  need  be  said  on  this  behalf,  we  woulc 
suggest  that  this  statute  was  originally  copie< 
from  a  statute  of  the  state  of  Maine,  wbicl 
also  used  tbe  words  "competent  witness,'*  bu 
subsequently   the   Legislature   of   that  stat 
amended   the  statute   by  causing  it  to  Tea< 
"and  attested  by  a  competent  witness;"   tba 
Legislature  thus  recognizing,  not  only  the  f  ac 
that  legislation  was  necessary  in  order  that  th 
witness  should  be  required  to  sign  the  writing 
but  also  that  it  was  a  matter  with  which  the  Le; 
islature  should  deal,  and  with  which  the  court 
had  no  concern.    It  is  a  familiar  principle  c 
statutory  construction  that  a  statute  taken  an 
enacted  from  the  laws  of  another  state  carri< 
with  it  the  construction  given  to  it  by  the  law^s  c 
that  state.    The  amendment  made  to  tbe  stat  u  i 
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of  Maine  clearly  indicates  wbat  construction 
vag  there  giYen  this  provisioa  of  section  1887. 
lo  speaking  as  to  the  construction  of  statutes  re- 
lating to  the  form  and  manner  of  making  wills, 
tJie  coan  said  in  Re  Simpgon,  56  How.  Pr.  136: 
"The  restrictions  which  from  motives  of  pru- 
dence are  thrown  around  the  right  should  he 
construed  liberally  in  favor  of  the  testament, 
aod  forms  should  not  be  required  which  the 
Legislature  has  not  plainly  prescribed."  The 
qoestion  as  to  the  wisdom  and  policy  of  this 
pTorision  is  not  a  matter  for  our  consideration. 
This  court  is  not  the  forum  to  administer  relief 
for  eril  hi  this  law,  if  evil  there  be.  If  the 
law  is  not  what  it  should  be,  let  the  Legislature 
follow  the  course  adopted  by  the  state  from 
vbich  it  took  the  law,  and  amend  the  statute 
in  this  regard,  as  that  state  has  done.  As  the 
law  is  DOW  written,  compliance  has  been  had 
with  it,  and,  having  determined  that  matter, 
the  investigation  is  concluded,  as  far  as  this 
court  is  concerned. 

It  is  farther  insisted  that  the  letters,  when 
placed  in  the  crucible  by  which  they  are  to  be 
tested,  are  found  wanting,  because  it  is  said 
that  the  writing  must  be  complete  in  itself; 
that  is,  it  must  show  upon  its  face  that  the 
child  is  an  illegitimate  child,  and  that  it  was 
n^ed  io  the  presence  of  a  competent  witness. 
We  find  nothing  in  the  law  subjecting  the 
writing  to  any  such  test.  The  statute  does 
sot  re<iaire  it.  Buch  recitals  would  not  add 
OBe  jot  to  the  v^eight  and  credit  to  be  given  to 
the  writing  by  the  court,  if  they  were  there 
found  stated.  They  would  have  no  more 
weight  and  be  of  no  more  avail  in  arriving  at  a 
final  determination  of  the  merits  of  the  cause 
than  if  Blythe  had  said  in  the  writing:  *'I 
loadethis  writing  and  the  facts  therein  statep 
ire  true."  A  statement  in  the  writing  that  it 
was  signed  in  the  presence  of  a  competent  wit- 
ness could  not  be  evidence  of  that  fact;  no 
more  would  a  reference  in  the  writing  to  the 
child  as  an  illegitimate  child  establish  such  il- 
leeitimacy.  In  Grant  v.  Mitchfll,  83  Me.  26,  the 
fourt,  hi  speaking  of  this  question,  said:  **In 
either  case  it  must  first  appear  that  the  child  is 
ille^timate.  The  statute  does  not,  nor  does  it 
purport  to,  act  upon  any  other;  nor  does  the 
subsequent  marriage,  adoption,  or  acknowledg- 
aojt  have  any  tendency  to  prove  this  fact. 
whatever  may  be  the  effect  of  the  acknowl- 
eigment  in  showing  the  paternity  of  one 
proved  to  be  illegitimate,  it  cannot  be  deter- 
minative as  proof  of  the  illegitimacy."  Blythe, 
m  writing,  acknowledged  hiraseif  to  be  the 
father  of  Florence  Blythe;  Florence  Blythe  is 
*a  illegitimate  child;  therefore,  Blythe  ac- 
biowledged  himself  to  be  father  of  an  illegiti- 
iDate  child.  This  logic  is  unassailable,  and  no 
V'UQd  reason  can  be  adduced  why  the  acknowl- 
^ment  should  contain  a  declaration  of  bas- 
Urdy. 

Bearing  upon  both  branches  of  this  case,  as 
to  the  policy  of  the  law  and  the  true  principle 
pf  construction  to  be  invoked,  we  quote  the  apt 
f^gnage  of  Beatty,  Gh,  J,,  in  the  Jessup  Case, 
^'  C&l.  485,  and  the  views  there  expressed  in 
po  vise  conflict  with  the  principles  declared 
J3  the  main  opinion  of  the  court  He  says: 
''The  only  argument  that  can  be  made  against 
iki;  claim  to  inherit  his  father's  estate  rests  upon 
^strict  construciion  of  the  statutes  remedial  in 
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their  nature,  designed  to  secure  to  innocent  un- 
fortunates  in  his  situation  a  just  measure  of 
the  rights  to  wliich  they  are  by  nature  as  fully- 
entitled  as  are  legitimate  offspring.  No  doubt 
a  strong  argument  can  be  built  on  this  basis  of 
strict  construction  against  the  decision  of  the 
superior  court.  But  I  adhere  to  the  view  so 
strongly  put  and  so  satisfactorily  maintained 
by  Justice  Works  in  his  opinion:  that  in  casea 
of  this  kind  the  only  strictness  required  is  io 
proof  of  paternity.  That  being  satisfactorily 
established  by  plenary  proof,  I  think  couus> 
should  lean  strongly  in  favor  of  a  finding  that 
the  father  of  an  illegitimate  child  has  done 
what  eyery  honest  and  humane  man  should  be 
not  only  willing,  but  eager,  to  do,  and  what 
a  just  law  would  compel  the  unwilling  to  do,  I 
also  think  it  a  wholly  unauthorized  construe* 
tion  of  the  statute  that  the  acu  of  recognition^ 
acknowledgment,  etc.,  necessary  to  legitimize 
a  natural  child,  should  be  performed  with  the 
express  intention  on  the  part  of  the  father  of 
accomplishing  that  object.  If  the  acts  are  ii> 
themselves  such  as  the  statute  prescribes,  I 
think  they  confer  legitimacy  without  any 
reference  to  the  intent  with  which  the^  are 
performed.  There  is  no  danger  to  morality  in 
recognizing  the  natural  rights  of  illegitimate 
children,  as  against  their  fathers,  or  other 
claimants  of  their  estates;  and  there  is  no* 
danger  of  encouraging  the  fabrication  of  spur- 
ious claims,  so  long  as  strict  proof  of  paternity 
is  insisted  upon."  The  foregoing  views  are 
not  in  harmony  with  the  principles  declared  in 
the  elaborate  opinion  of  Mr.  Justice  Rhodes, 
in  the  case  of  Pina  y.  Peck,  81  Cal.  859,  and 
upon  which  decision  appellants,  in  the  main, 
rest  this  branch  of  their  case.  It  is  not  our 
intention  to  analyze  the  soundness  of  the  legal 
principles  laid  down  in  that  opinion,  otherwise 
than  may  have  been  incidentally  done  in  what 
we  have  already  said.  Still,  we  might  be  al- 
lowed to  say  no  authority  of  courts  or  men 
learned  in  the  law  is  presented  in  that  opinion 
to  support  the  views  there  declared,  although, 
as  we  have  seen,  authority  is  not  wanting  to  the  ' 
contrary.  Pin  a  v.  Peck  is  not  authority  in  this 
case,  for  two  suflScient  reasons:  First,  lint  four 
justices  participated  in  the  decision,  {Justice 
Sanderson  not  taking  part,)  and  two  of  these 
justices  concurred  alone  in  the  judgment. 
This  fact  entirely  destroys  the  effect  of  the  de- 
cision as  an  authority  upon  any  and  all 
matters  therein  discussed.  Secondly,  Juntice 
Rhodes  says  at  the  very  inception  of  his  opin- 
ion: "  It  is  contended  by  the  defendanls  that  • 
this  provision  of  the  statute  is  in  derogation 
of  the  common  law,  and  must,  therefore,  be 
strictly  construed.  That  doctrine  was  an- 
nounced and  applied  by  the  court  in  Estate  of 
Sandford,  4  Cal.  12,  and  we  are  of  the  opinion 
that  the  ruling  is  correct  beyond  a  doubt.  As 
a  consequence  resulting  from  the  operation  of 
this  rule,  the  acknowledgment  must  conform  to 
the  statute,  and  be  complete  in  itself;  that  is  to 
say,  it  must  not  require  the  aid  of  extrinsic  evi- 
dence. When  the  parties  are  identified,  and 
the  instrument  in  writing  is  produced  and 
proven,  the  court  must  be  able  to  say  from  the 
instrument  that  the  person  who  signed  it  there- 
by acknowledged  himself  to  be  the  father  of 
the  illegitimate  child  therein  named."  Thus 
Uiis  decision  was  expressly  based  upon  strict 
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and  rigid  rules  of  statutory  coDStructiou,  and, 
as  we  have  seen,  tliose  rules  of  construction 
bave  now  been  entirely  displaced  as  to  the 
Codes  by  rules  liberal  and  bumane  in  tbeir 
character.  That  decision  being  expressly 
based  upon  strict  rules  of  construction,  and 
strict  rules  of  construction  now  being  abol- 
ished, it  cannot  be  said  to  be  binding  author- 
ity in  a  case  which  we  are  called  upon  to  de- 
cide by  an  application  of  statutory  rules  of 
liberal  construction.  It  is  insisted  that  the  fol- 
lowing rule  of  construction,  as  declared  by 
Juclge  Cooley  in  his  Constitutional  Limitations 
(page  66),  must  be  iuFoked  in  this  case,  to  wit: 
*'  It  has  ever  properly  been  held  that  the  Leg- 
islature,  by  enacting  without  material  altera- 
tion a  statute  whicn  has  been  judicially  ex- 
pounded by  the  highest  court  of  the  state, 
must  be  presumed  to  have  intended  that  the 
same  words  should  be  received  in  the  new 
statute  in  the  sense  which  had  been  attributed 
to  them  in  the  old."  There  can  be  no  ques- 
tion but  that,  if  the  rules  of  statutory  construc- 
tion were  the  same  now  as  when  Pina  v.  Peck 
was  decided,  and  the  views  there  expressed 
bad  been  adopted  by  a  majority  of  the  court, 
this  principle  of  the  construction  of  statutes 
would  have  controlling  effect  in  this  case;  but 
it  is  equally  true  that,  if  the  rules  of  construc- 
tion have  been  changed,  such  principle,  In  the 
very  nature  of  things,  could  not  maintain. 
For  the  foregoing  reasons  let  the  judgment  be 
affirmed. 


We    concur : 
stein*  J. 


Paterson*    J,;    Sharp- 


Chief  Juetiee  Beatty  and  Justice  Har- 
rison, being  disqualified,  do  not  participate 
in  the  foregoing  decision. 

McFarland*  J.: 

I  concur  in  the  judgment  of  affirmance 
vpon  the  ground  that  the  plaintiff  is  the 
heir  of  the  deceased  under  section  1887  of 
the  Civil  Code.  But  I  dissent  from  the  prop- 
osition that  plaintiff  was  adopted  by  de- 
ceased under  section  ^0.  Section  230  pro- 
vides that  "  the  father  of  an  illegitimate  child, 
by  publicly  acknowledging  it  as  his  own,  re- 
ceiving it  as  such,  with  the  consent  of  his  wife, 
if  he  be  married,  into  his  family,  and  other- 
wise treating  it  as  if  it  were  a  legitimate  child, 
thereby  adopts  it."  There  can  be  a  compli- 
ance with  tjjis  section  only  by  doing  the  three 
things  which  it  requires  to  be  done,  viz.:  The 
father  must  publicly  acknowledge  the  child; 
he  must  receive  it  into  his  family;  and  he  must 
-otherwise  treat  it  "as  if  it  were  a  legitimate 
child."  Assuming  that  the  deceased,  in  the 
case  at  bar,  did  the  first  of  these  three  things, 
be  certainly,  in  my  opinion,  did  not  do  either 
of  the  other  two.  It  is  clear  that  he  did  not 
receive  the  plaintiff  into  his  family;  in  fact, 
there  is  no  pretense  that  he  did  so.  He  had  no 
family,  and  therefore,  of  course,  did  not  re- 
ceive her  into  his  family.  It  is  said  that,  as  he 
had  no  family,  he  could  not  have  received  her 
into  it;  nevertheless  the  fact  remains  that  he 
did  not  do  so,  and  therefore  did  not  comply 
with  the  said  section  of  the  Code.  How  can 
there  be  compliance  with  a  statute  in  the  ab- 
fience  of  conditions  contemplated  by  the  stat- 
ute, and  absolutely  necessary  to  give  it  effect? 
19IxR.A. 


Th(5  provision  of  the  Code  in  quest  Ion  assumes 
the  existence  of  a  family;  and  it  assumes  that 
there  may  be  a  family  in  which  there  is  oo 
wife,  because  it  provides  that,  if  there  be  a 
wife,  she  must  consent  to  receive  the  illegiti- 
mate child  into  the  famUy.  Either  a  widower 
or  a  bachelor,  as  we  all  know,  mav  have  a 
family,  viz.:  "a  collective  body  of  persons 
living  together  under  one  head  or  manager." 
In  order  to  make  the  statute  applicable  it  is 
not  necessary  that  there  should  be  a  living  wife 
in  the  f  amil  v.  It  might  have  provided  that  the 
child  shoulci  be  received  into  a  family  in  which 
there  was  a  wife;  and,  in  that  event,  nc»  recep- 
tion into  anv  other  kind  of  a  family  would  have 
been  sufllcient.  But  it  does  not  so  provide. 
The  provision  is  that  the  child  must  be  re- 
ceived into  the  father's  family;  and  that,  if 
there  be  a  wife,  she  must  consent.  There 
must,  however,  be  a  family  into  which  ttie 
child  can  be  received;  and,  when  that  condi- 
tion is  not  present,  the  provision  of  the  Code 
under  discussion  can  have  no  operation.  There 
is  no  question  here  of  strict  or  liberal  construc- 
tion. If  it  were  true  that  there  ought  to  be  a 
strained  construction  in  favor  of  illegitimate 
as  against  legitimate  children,  (and  the  law 
would  be  just  the  same  If  legitimate  children 
were  contestants,)  still  the  statute  would  not 
bear  the  tension  by  which  plaintiff  seeks  to 
stretch  it.  The  language  of  the  Code  seems 
to  me  plain.  It  provides  that  under  certain 
conditions  an  iUegitimate  child  may  be  adopted 
by  certain  acts,  but  when  those  conditions  do 
not  exist  it  cannot  by  such  acts  be  adopted. 
And  if  it  be  necessary  to  look  beneath  the 
plain  language  of  the  section  of  the  Code  in 
question  to  discover  the  intent  of  the  Legisla- 
ture when  enacting  it,  there  is  no  difficulty  in 
seeing  it.  It  was  clearly  the  intend  that,  in 
the  absence  of  documentary  evidence,  the 
claims  of  asserted  illegitimate  children  should 
not  succeed  upon  loose  oral  statements  about 
disjointed  and  uncertain  acts  and  declarations 
of  deceased  persons,  but  that  there  should  be 
such  continuous  and  unequivocal  acts  as  re- 
ception into  the  family,  and  treatment  there  as 
legitimate  children  in  the  face  of  the  worhi. 
One  having  no  family  can  adopt  the  other 
mode,  and  can,  by  a  written  acknowledgment 
in  the  presence  or  a  competent  witness,  make 
his  legitimate  child  his  heir,  as  provided  in 
section  1887  of  the  Civil  Code,  or  may  provide 
for  it  by  will. 

I  am  aware  that  in  the  opinion  of  the  court 
delivered  in  Re  Jessup,  81  Cal.  408,  views  were 
expressed  different  irom  those  above  stated, 
but  they  were  not  necessary  to  the  decision  of 
that  case,  and  mere  dicta,  and  I  think,  incor- 
rect. I  concurred  in  that  opinion,  but  as  I  was 
thoroughly  convinced  that  the  facts  in  that 
case  did  not  bring  it  within  the  Code,  under 
that  construction  of  it,  I  must  have  failed  to 
consider  as  thoroughly  as  I  should  have  done 
the  views  above  referred  to.  Upon  mature  re- 
flection, I  am  satisfied  that  they  are  wrong. 
Neither  do  I  think  that  the  deceased  in  the  case 
at  bar  complied  with  the  third  requirement  of 
said  section  280, —  he  did  not  "  otherwise  treat 
plaintiff  as  if  she  were  a  legitimate  child."  To 
treat  a  child  "  as  if  it  were  a  legitimate  child" 
is  to  treat  it  as  ordinary  people  usually  treat 
their  legitimate  children,  considering  their  cir- 
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cnmstaiioes  in  life.  Did  the  deceased  do  this? 
Can  any  one  think  that  If  plaintiff  had  been  his 
Intimate  child,  born  in  lawful  wedlock,  he 
iroald  not  have  treated  her  differently  ?  With- 
out reviewing  the  evidence  here,  I  venture  to 
Bar  that,  considering  all  the  circumstances,  no 
iokance  can  be  found  in  modem  civilized  life 
vbere  a  father  treated  a  legitimate  child  in  the 
manner  in  which  the  deceased  treated  the 
plaiotifl.  The  case  of  the  plaintiff  here  ap- 
peals, no  doubt,  strongly  to  human  sym- 
pathies.  The  deceased  was  a  millionaire,  and 
bad  DO  legitimate  children,  and.  so  far  as  yet 
discovered,  the  plaintiff  is  his  only  illegitimate 
cfaild.  But  the  law  would  have  to  be  applied 
lost  the  aanae  to  a  case  where  half  a  dozen 
kgithnate  children  had  been  left  a  small  es- 
tate, and  a  brood  of  asserted  bastards  were 
clamoring  for  half  the  patrimony.  No  doubt 
illicit  sexual  relations  sometimes  impose  hard- 
Bhips  on  inDOoent  persons,  but  such  is  the  re- 
Bolt  of  all  violations  of  law.  The  Legislature 
ooidd  abolish  all  distinctions  between  legiti- 
mate and  illegitimate  children;  but  if  it  should 
doeo  it  would  practically  abolish  marriage, 
and  dethrone  chastity  as  the  queen  of  womanly 
nrtuea. 

Upon  the  second  branch  of  the  case  I  have 
come  to  the  conclusion,  after  a  good  deal  of 
doubt,  that  the  letters  written  by  the  deceased, 
and  testified  to  by  one  of  the  witnesses  as  hav- 
ing been  written  and  signed  in  his  presence, 
constituted  a  written  acknowledgment  by  him 
that  plaintiff  was  his  ille^timate  child,  within 
tbe  meaninir  of  section  1887,  and  that  such  ao- 
knowledgment  makes  her  his  heir.  There  was 
Bome  evidence  to  establish  these  facts,  and 
therefore  the  findinra  of  the  court  below  must 
lie  taken  aa  true.  The  argument  is  very  strong 
that  the  section  contemplates  a  formal  written 
instrument,  made  for  the  express,  deliberate 
porpoee  of  complying  with  the  law,  and  not  a 
writing  made  without  such  present  and  delib- 
nate  intent.  But  as  the  language  of  the  section 
is  very  broad,  and  does  not,  upon  its  face,  pre- 
Knt  the  condition  contended  for  by  appellants, 
I  am  disposed  to  consider  their  construction 
too  narrow.  Upon  this  ground  I  concur  in  the 
judgment.  The  judgment  of  the  court  below 
proceeds  upon  the  theorv  that  plaintiff  was 
adopted  under  section  280,  but,  as  the  purpose 
cf  the  action  is  to  determine  her  heirship,  and 
a6  tbe  facts  which  make  her  an  heir  under  sec- 
tiai  1387  are  found  by  the  lower  court,  and  as 
tlie  result  is  practically  the  same  under  either 
Kction.  I  see  no  objection  to  affirming  the 
iidgment. 

De  Ha.ven,  J.:  I  concur  in  the  foregoing 
opinion  of  Mr,  Juitice  McFarland. 


Nathan  JOSEPH,  AppL, 

V. 

J.  MAC0W8KY,  lUspi. 

{ CaL ) 

I.  Th&  deeiaton  of  a  trial  court  as  to  tbe 


credibility  of  wltnesaefl  will  not  be  reviewed  on 
appeal, 
8*  The  ezclnsiTe  use  of  a  trademarlc 
which  eontaiiia  a  false  representa- 
tion  calculated  to  deceive  the  public  as  to  the 
manufacture  of  the  article  and  tbe  place  where 
It  Is  manufactured  will  not  be  protected  by 
oourtB  of  equity. 

(November  80, 1802.) 

APPEAL  by  pkintiff  from  a  judgment  of 
tlie  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  the  alleged  violation  of  a  trademark.  Af" 
firmed. 

Tbe  facts  are  stated  in  the  opinion. 

Messrs.  Wheaton,  Kalloch  A  Kieroe^ 
for  appellant: 

A  person  has  a  right  to  the  exclusive  use  of 
marks,  forms,  or  symbols  appropriated  by  him 
for  the  purpose  of  pointing  out  the  true  origin 
or  ownership  of  the  article  manufactured  oy 
him. 

Liggett  d  M.  Tobacco  Co.  v.  Btid  Tobacco  Co, 
104  Mo.  58,  ^  Am.  St.  Hep.  814. 

A  trademark  is  nothing  more  nor  less  than 
one's  commercial  signature  to  his  goods. 

Browne,  Trademarics,  180. 

Broadly  defined,  a  trademark  is  a  mark  by 
which  the  wares  of  the  owner  are  known  in 
trade. 

'VSAatr*ntY,  8S<r  Case,  12  Fed.  Rep.  707. 
See  also  Hostetter  v.  Fnes,  17  Fed.  Rep.  630; 
Burke  v.  Cassin,  45  Cal.  478, 18  Am.  Rep.  204; 
McLean  v.  Fleming,  96  U.  S.  254,  24  L.  ed, 
882. 

The  oblection  to  the  use  of  words  as  trade- 
marks is  that  they  generally  convey  a  meaning 
or  significance  of  a  descriptive  nature,  in  ad- 
dition to  the  mere  identifying  attribute  of  a 
simple  mark  or  fancy  figure. 

But  the  words  "Queen's  Own"  would  be 
subject  to  none  of  these  objections.  They 
would  have  no  generic  meaning  nor  specific 
significance;  thev  would  not  be  susjrestive  of 
place  of  origin,  kind,  or  quality.  Their  sole 
purpose  and  office  would  be  to  "identify  the- 
thing  named  as  that  of  the  person  naming  it^ 
and  distinguish  it  from  all  others." 

Upton,  Trademarks,  47. 

Even  if  the  words  by  which  a  merchant'a 
goods  are  identified  are  not  adopted  to  form  a 
technically  valid  trademark,  and  as  such  to  be 
that  merchant's  exclusive  propertv,  still  "it  i» 
a  fraud  on  a  person  who  has  established  a  busi- 
ness for  his  goods  and  carries  it  on  under  a 
given  name  or  with  a  particular  mark,  for 
some  other  person  to  assume  the  same  name  or 
mark,  or  the  same  with  a  slight  alteration,  in 
such  a  way  as  to  induce  persons  to  deal  with 
him  in  the  belief  that  they  are  dealing  with 
the  person  who  has  given  a  representation  U> 
the  name  or  mark." 

Pierce  v.  Ouittard,  68  CaL  71. 58  Am.  Rep.  1. 

A  violation  of  a  trademark  consists  in  the 
adoption  or  colorable  imitation  thereof,  and  its 
use  by  the  wrongdoer  on  his  goods  in  such 
manner  that  the  purchasers  of  the  goods  of  the 


Nora.— in«aIfclttvo/  deceptive  trademark,         I  fraudulent  or  deceptive  trademark  is  eetabllshed 
tbedoetrtne  of  the  above  case  which  denies  pro-   by  a  uniform  current  of  decisions  which  are  given 
tBetwD  in  equity  against  an  infringement  of  a '  below. 
1AL.R.A. 


See  also  23  L.  R.  A.  821;  33  L.  R.   A.  56;  37  L.  K    A.  721;  41  \..  R.  A.  470. 
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vronedoer  aie  deceived,  or  liable  to  be  de- 
ceived, and  induced  to  believe  thai  such  goods 
vrere  manufactured  or  8old  by  the  owner  of 
the  trademark. 

Burke  v.  Casnu,  and  Me  Lean  v.  Fleming, 
Mupra;  Browne,  Trademarks,  59. 

It  is  not  necessary  that  the  resemblance  pro- 
duced should  be  such  as  would  mislead  an  ex- 
pen,  or  such  as  would  not  be  easily  delected  if 
the  original  and  spurious  were  seen  together. 
It  is  enough  that  such  similitude  exists  as  would 
lead  an  ordinary  purchaser  to  suppose  that  he 
was  buying  the  genuine  article  and  not  an  im- 
itation. 

Laicrenee  Idfg.  Co.  v.  Loy:eU  Hosiery  Mills, 
Itii  Mass.  825;  Browne,  Trademarks,  84;  Oor- 
ham  A(fg.  Co.  v.  White,  81  U.  S.  14  Wall.  628, 
20  L.  ed.  737;  Lockwood  v.  Bostwick,  2  Daly, 
1521;  Shrimpion  v.  Laight,  18  Beav.  164;  Wal- 
ton  V.  Crowley,  8  Blntcbf.  440;  Cox,  Manual 
of  Trademark  Cases,  138;  Brooklyn  White 
Lead  Co.  v.  Masury,  25  Barb.  418;  Wotherspoon 
V.  C^rr*€,42  L.  J.  Ch.  130;  Blackwell  v.  Armi- 
stead,  5  Am.  L.  T.  86;  Cook  v.  Starktoeaiher, 
13  Abb.  Pr.  N.  8.  392;  Broken  v.  Mercer,  5 
Jones  &  S.  265;  Colman  v.  Crump,  70  N.  T. 
;678;  Keller  v.  B.  F.  Goodrich  Co.  117  Ind.  656, 
10  Am.  St.  Rep.  88;  Giron  v.  Gartner,  AT  Fed. 
Hep.  467;  Liggett  dk  M.  Tobacco  Co.  v.  Beid 
Tobacco  Co.  104  Mo.  58,  24  Am.  St.  Rep.  316. 

The  fact  that  respondent  placed  his  own 
-name  upon  the  razors  bearing  the  infringing 
.  mark  does  not  justify  or  exculpate  him? 


Cox,  Manual  of  Trademark  Cases,  76; 
Amoskeag  Mfg.  Co.  v.  8pear,  2  Sandf.  599; 
Harrison  v.  Taylor,  11  Jur.  N.  8.  408.  cited  in 
Cox,  Manual  of  Trademark  Cases,  p.  188; 
Menendez  v.  Holt,  128  U.  8. 621. 82  L.  ed.  528; 
BoberU  v.  Sheldon,  8  Bias.  898;  Battle  v.  Hu- 
toy,  46  Fed.  Rep.  798. 

Is  the  use  of  the  term  "Queen's  Own  Co." 
a  fraud  upon  the  public? 

This  calls  up  the  question:  Is  there  such 
misrepresentation  to  (he  public  in  the  use  of 
the  abbreviation  "Co."  as  should  disentitle  the 
appellant  to  the  relief  he  seeks? 

We  say  at  once  that  there  is  not. 

In  this  case  there  is  no  deception  nracticed, 
because  the  entire  phrase  ''Queen's  Own  Co.  '* 
is  a  fanciful  term,  there  never  having  been  any 
company  known  as  the  **Queen's  Own  Com- 
pany" engaged  in  the  manufacture  of 
cutlery. 

Appellant  says:  "I  am  the  'Queen's  Own 
Co.' "  We  know  of  no  law  which  forbids  ap- 
pellant or  any  one  else  to  do  business,  even  of 
a  general  nature,  under  a  fictitious  name,  if  he 
chooses  to  do  so.  In  the  absence  of  statute, 
trading  under  an  assumed  name  is  not  illegal. 

LinoUey,  Partn.  181;  Parsons,  Partn.  266. 

The  question  in  this  case  is  whether  any  fraud 
is  practiced  upon  the  public. 

The  fact  that  a  traaemark  bears  a  fictitious 
name  as  the  name  of  the  manufacturer  does 
not  affect  the  owner^s  right  to  protection,  where 
it  is  shown  that  it  is  not  used  with  any  fraud* 


As  It  Is  strikingly  expressed  hy  the  court  In  Fet  t 
ridge  v.  Wells,  4  Ahh.  Pr.  144,  ''an  exclusive  privi- 
lege for  deceiving  the  public  is  asuuredly  not  one 
\Jthat  a  court  of  equity  can  be  required  to  saoctioD.** 

And  the  same  court  holds  that  such  a  defense 
may  be  sustained  by  the  court  in  an  action  by  the 
owner  of  the  deceptive  trademark  althougb  this  de- 
fense is  not  raised  by  the  answer. 

Another  striking  expression  of  the  principle  is 
made  by  Gardner,  J.,  In  Partridge  v.  Henck,  How. 
App.  Cas.  547,  saying  "the  privilege  of  deceiving 
the  public  even  for  their  own  benefit  is  not  a  legit- 
imate subject  of  commerce." 

The  fact  that  an  article  sold  by  the  owner  under 
a  trademark  which  misrepresents  it  is  as  good  as 
chat  which  the  trademark  describes  does  not  re- 
lieve him  from  the  effect  of  his  misrepresentation 
to  defeat  his  right  to  relief  in  equity  against  in- 
fringement or  imitation  of  his  trademark  by 
others.  Prince  Mfg.  Co.  v.  Prince  Metallic  Paint 
Co.  17  L.  R.  A.  120, 185  N.  Y.  24. 

A  delit}erate  design  to  deceive  is  not  necessary  to 
defeat  the  right  to  an  injunction  against  infringe- 
tnent  of  a  trademark  or  label  which  is  naturally 
calculated  to  deceive  and  does  inevitably  deceive 
purcliasers.    Kenny  v.  Gillet,  70  Md.  574. 

A  false  statement  by  a  manufacturer  of  an  arti- 
cle that  it  is  made  abroad.by  a  person  who  is  in  fact 
cot  living  defeats  his  right  to  equitable  protection 
in  such  misrepresentation.  Siegert  v.  Abbott,  61 
Md.  276. 

So  conclusively  does  deception  in  the  use  of  a 
trademark  defeat  its  validity  that  It  cannot  be  set 
up  in  a  suit  between  other  parties  for  infringe- 
ment to  defeat  the  plaintiff's  trademark.  Farlett 
V.  Guggenheimer,  67  Md.  64jJ. 

But  while  a  false  representation  that  an  article 
Is  made  by  a  former  manufacturer  to  whose  rights 
the  present  manufacturer  has  succeeded  consti- 
lutfsa  fraud  which  will  invalidate  a  trademark, 
<as  appears  from  Manhattan  Medicine  Co.  v.  Wood, 
infrao  the  mere  use  of  a  trademark  by  an  assignee 
to  denote  that  his  goods  are  made  according  to  his 
19  L.  B.  A. 


asBignor*s  formula  and  not  to  denote  that  they  are 
manufactured  by  the  assignor,  is  not  such  a  fraud 
as  will  defeat  the  assignee's  right  to  the  protection 
of  his  trademark.    Hoxle  v.  Cbaney,  143  Mass.  502. 

Claim  of  patent. 

The  ose  of  the  word  ^'Patent**  as  part  of  the  do- 
Boriptlon  on  a  label  or  trademark  of  so-called 
**Patent  Thread"  which  is  not  patented  is  not  sucli 
a  misrepresentation  as  will  defeat  the  right  of  the 
owner  of  the  trademark  to  protection  against  in- 
fringement where  the  goods  by  loag  usage  have 
acquired  in  the  trade  generally  the  designation  of 
patent  thread.    Marshall  v.  Ross,  L»  R.  S  Bq.  661. 

Bat  a  false  representation  by  the  use  of  the  name 
**Patent  Kitchener,"  that  a  kitchen  stove  or  range 
Is  patented  defeats  tbe  right  to  an  equitable  remedy 
for  the  protection  of  the  use  of  that  name.    The  , 
court  in  this  case  retained  the  bill  to  permit  an  ac>   • 
tion   at  law.    Flavell  v.  Harrison,  10  Hare,  467, 19   i 
Bng.  L.  &  Bq.  15. 

And  where  the  manufacturers  of  so-called 
leather  cloth  goods  which  are  made  by  them  f  alsely 
represent  that  they  are  manufactured  brother 
persons  at  a  different  place,  and  also  falsely  de- 
scribe them  as  tanned,  and  as  covered  by  a  patent, 
they  are  not  entitled  to  the  protection  of  equity  la 
the  false  description  of  theu*  goods.  lieather  Cloth 
Go.  V.  American  Leather  Cloth  Co.  4  DeO.  J.  &  S. 
186.  83  L.  J.  Ch.  199.  affirmed  on  other  grounds,  11 
H.  L.  Cas.  633. 

Tea. 
A  manufacturerof  tea  which  he  calls  **Howqua*a 
Mixture."  who  falsely  represents  that  It  was  made 
in  Canton  by  Howqua,  and  imported  by  himself, 
was  denied  a  remedy  in  equity  by  Injunction 
against  infringement  of  his  right  to  that  name,  at 
least  until  he  had  established  his  right  at  law.  Pid- 
ding  V.  Howe,  8  Sim.  477. 

A  dealer  in  Baltimore  who  puts  up  tea  in  the 

form  of  an  imported  package  marking  it  "Stand- 

I  ard  He-no,**  accompanied  by  the  statement  that  it 
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tieot  intent,  and  does  not  in  fact  deoeiva  the 
pablic 

Dak  Y.  8miih$on,  12  Abb.  Pr.  287;  Browne, 
Tnulemarks,  494;  Stewart  ▼.  Smithson,  1  Hilt. 
119;  Lauferty  v.  Wheeler,  68  How.  Pr.  4B8; 
EierY.  Abrahams,  82  N.  T.  519. 

It  does  not  lie  in  defendant's  mouth  to  qaea- 
tion  the  quality  of  the  "Queen's  Own"  razors. 
He  caoDot  exonerate  himself  in  this  war,  any 
mire  than  a  thief  can  justify  himself  by  de- 
preciating the  quality  or  vtdue  of  the  goods  he 
has  stolen. 

CuTtU  Y,  Bryan,  86  How.  Pr.  88. 

A  person  who  in  and  by  his  trademark  makes 
Tepreseolations  which  deceive  the  public,  can- 
Dot  appeal  to  the  equitable  interposition  of  a 
<»'jrt  of  equity  to  restrain  the  use  of  such  de- 
cepCiYe  trademark  by  another.  But  a  mere 
false  or  eiaggerated  statement  in  an  advertise- 
ment  of  the  manufactured  article,  and  not 
coDtained  in  the  trademark  itaelf,  tending  to 
recommend  its  use  to  the  public,  will  not  de- 
prive the  owner  of  a  right  to  be  protected  in 
the  ezclusive  use  of  his  trademark. 

Coddington,  Digest  of  Trademarks,  g  558; 
Browne,  Trademarks,  g  492;  Ouriu  v.  Bryan, 
36  How.  Pr.  88. 

The  name  of  a  periodical  was  protected,  al- 
tbough  the  authorship  was  misstated. 

Hogg  V.  Kirby,  8  Ves.  Jr.  215. 

So  the  label  upon  plaintiff's  medicine,  even 
though  he  assumed  a  false  title  and  published 
exaggerated  commendations  of  his  remedy. 


Eoliotoay  v.  IJolloway,  13  Boa  v.  209. 

Every  erroneous  impression  which  the  pub- 
lic or  a  portion  of  the  public  may  receive, 
will  not  be  sufficient  to  destroy  the  validity  of 
a  trademark. 

Browne,  Trademarks,  Ed.  1885,  p.  SO. 

A  valid  trademark  is*  property,  in  the  undis- 
turbed possession  of  which  its  owner  is  entitled 
to  remain. 

Civil  Ck)de,  655;  Political  Code,  8199; 
Browne,  Trademarks,  §§  46,  47;  Derringer  v. 
Plate,  29  Cal.  294,  87  Am.  Dec.  170;  Selehow 
v.  Baker,  93  N.  Y.  59. 

Mr.  Maanal  Eyre  for  respondent. 

Patersoiiy  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  restrain  the  de- 
fendant from  making  or  selling  any  razor  hav- 
ing a  stamp  thereon,  or  upon  tne  case  thereof, 
showing  the  words,  "Queen's  Own,"  or  the 
words,  "Queen's  Own  Co."  The  plaintiff  al- 
leged that  he  had  been  for  many  years  import- 
ing razors  which  he  had  caused  to  be  manu- 
factured in  England;  and  in  order  that  said 
razors  might  become  known  in  the  market, 
and  easily  identified,  and  their  ortdn  known, 
he  had  caused  each  one  of  them  to  be  stamped 
upon  the  "tang"  (which  is  the  thick  part  of 
the  razor  blade,  back  of  the  cutting  part)  with 
the  words.  * 'Queen's  Own  Co."  He  alleged 
that,  on  account  of  said  trademark,  the  razors 
1  had  become  known  in  the  commercial  world 


ii  the  "kind  the  Cbinefle  driDk,"  and  also  that  the 
ImporteiB  are  the  descendants  In  the  third  flrcnera- 
tioo  of  the  founders  of  the  house,  and  that  this 
tea  is  the  sacceseif  ul  result  of  their  experience,  can- 
not be  protected  by  injunction  against  infringe- 
meot  of  his  trademark  if  the  tea  is  in  fact  com- 
pounded in  Baitimoreof  several  varieties  although 
ptiTlfled  by  a  aeoret  process.    Kenny  v.  GiUet,  70 

OtoarB. 
The  use  of  the  word  ^'fiabana**  on  a  label  of 
<inn  which  had  Havana  tobacco  for  a  filler  only 
a  such  a  miarepreeentation  as  wlQ  defeat  the  man- 
tfactarer's  right  to  protection  against  infringe- 
laeot  of  his  labeL    Soils  Cigar  Co.  v.  Pozo,  16  Colo. 

A  trademark  la  Spanish  of  cigars  made  in  New 
York  taidicattns  that  they  were  made  in  Havana  is 
oot  one  that  equity  will  protect  even  though  it 
iBl?bt  he  easily  seen  from  the  revenue  stamps  on 
^  boxes  that  the  cigars  were  of  domestic  manu- 
tsetore.  Pahner  t.  Harrla,  60  Pa.  Ifi6, 100  Am. 
DecSST. 

A  registered  trademark  for  cigars  including  the 
»ottto  "La  Pureza"  with  a  picture  of  an  Indian 
^man  in  a  tropical  region,  was  held  to  be  a  fraud 
*beo  it  was  used  on  cigar  boxes  in  connection 
]nth  the  word  *^Habana**  and  also  the  name  of 
"Ramon  Bomnedo,**  in  the  f  ormiof  a  lithographed 
Mature,  while  In  fact  there  was  no  real  person 
Of  that  name  and  the  cigars  were  not  made  in  Ha- 
ina,  and  the  words  **La  Pureza"  were  formerly 
^■ed  as  the  name  of  a  brand  of  genuine  Havana 
clniB.  Dewman  v.  Pinto,  57  L.  T.  8L 

"Hie  use  of  a  word  as  a  trademark  for  cigarettes, 
|>ot  only  for  goods  which  the  manufacturer  sells  as 
bli  own  manufacture  but  also  on  other  goods 
*liich  he  falsely  represents  to  have  been  made 
^tvoad,  is  held  to  prevent  the  word  from  be- 
coming '•a  special  and  distinctive"  one  which  he 
^  register  as  a  trademark  under  the  English  stat- 


ute.  Wood  V.  Lambert,  L.  R.  88  Ch.  Dlv.  247,  54  L. 
T.314,55L.  J.  Ch.377. 

The  owner  of  a  trademark  for  cigars  does  not 
forfeit  his  right  to  protection  by  lat)eling  his  cigar 
boxes  with  the  names  of  dealers  to  whom  he  sells, 
in  accordance  with  a  custom  of  the  cigar  trade. 
Lichenstein  v.  Qoldsmith,  37  Fed.  Rep.  838. 

The  use  of  the  word  ^'Copyrighted  "  on  a  hibel  for 
cigars  Is  not  such  a  misrepresentation  as  will  de- 
feat the  owner^s  ri^ht  to  protection  in  the  use  of 
the  label.   Soiis  Cigar  Co.  v.  Pozo,  16  Colo.  888. 

CordialB  and  medicineB. 

The  use  of  the  word  "Schnapp!) "  as  the  name  of 
a  medicine  advertised  as  a  specific  for  num^^rous 
diseases,  but  which  consists  of  nothing  but  gin, 
will  not  be  protected  airainst  inf  rlagement.  Wolfe 
V.  Burke,  66  N.  Y.  122,  afllrming  on  this  point  7 
Lans.  151. 

The  words  ^'Genuine  Benedictine  Liquor  of  the 
Benedictine  Monks  of  the  Abbey  of  Fecamp"  on 
packages  of  cordial  or  liquor  called  ^*  Beo edict Ine  " 
do  not  constitute  a  representation  that  the  cordial, 
which  is  in  fact  made  by  a  corporation,  is  made  by 
the  Benedictine  Monks,  so  as  to  defeat  a  right  to 
the  trademark  on  the  ground  of  deception,  as  such 
words  may  be  fairly  Interpreted  to  mean  that  it  is 
the  same  kind  of  liquor  orlgiDally  compounded  by 
such  monks,  especially  where  the  labels  also  bear 
a  facsimile  of  the  signature  of  a  certain  person  as 
**  Directeur  General.''  Soci6t6  Anonyme  de  La  Dis- 
tiUerie  de  La  Liqueur  Beoediotine  De  L*  Abbaye  de 
Fecamp  v.  Western  Distill.  Co.  43  Fed.  Rep.  416. 

The  use  of  the  words  "  East  Indian  "  falsely  to 
denote  that  the  medicine  is  made  in  East  Indies* 
and  that  the  formula  was  obtained  there,  defeats 
the  right  to  equitable  protection  against  Infringe- 
ment. Conneli  v.  Read,  128  Mass.  477, 35  Am.  Rep. 
897. 

A  medicine  company  maaufacturing  medicine  la 
New  York  cannot  be  protected  in  the  use  of  a  label 
as  a  trademark  which  represents  that  the  medicino 
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as  the  "Queen's  Own"  razors,  and  had  ac- 
quired great  reputation  with  the  public  for 
excellence  of  quality;  that  the  defendant  had 
unlawfully  been  seUinff  razors  which  were 
marked  in  conspicuous  letters,  upon  the  blade 
thereof,  "Queen's  Own;"  and  that  the  imita- 
tions were  calculated  to  deceive  those  desiring 
to  purchase  plaintiff's  razors.  The  court  found 
that  all  of  the  razors  offered  for  sale  by  the 
plaintiff  have  stamped  upon  the  shank  on  one 
side  the  words,  "Queen's  Own  Co.,  Sheffield;" 
that  in  point  of  fact,  the  razors  are  not  manu- 
factured by  any  company  or  firm  known  bv 
the  name  or  designation  of  "Queen's  Own  Go. , ' 
nor  manufactured  in  Sbeffleld,  Eng.;  that  the 
defendant  has  not  sold  any  razor  which,  by  a 
stamp  or  general  appearance,  was  designed  or 
calculated  to  mislead  the  public,  as  an  imita- 
tion of  the  plaintiff's  razors;  that  "there  was  a 
total  dissimilarity  between  them  and  apparent 
to  any  person  upon  even  the  slightest  inspec- 
tion." 

The  only  question  raised  on  this  appeal  is  as 
to  the  sufficiency  of  the  evidence  to  support 
these  flndinn  of  the  court.  We  cannot  sa^ 
that  the  findings  are  not  supported  by  the  evi- 
dence. It  is  true  the  plaintiff,  in  his  direct 
examination,  testified  tnat  the  razors  were 
manufactured  in  Sheffield,  but  in  his  cross-ex- 
aroiDation  he  admitted  that  he  did  not  buy 
them  through  a  Sheffield  bouse.  He  said  he 
knew  they  were  manufactured  in  Sheffield 
only  because  he  purchased  them  from  Harrison 
Bros.  &  Houston,  all  of  whose  goods  were 
manufactured  in  Sheffield.  He  admitted  that 
there  was  no  company  in  England  or  in  this 


country  known  as  the  "Queen's  Own  Co.,** 
and  that  he  alone  constituted  the  "Queen's 
Own  Co."  T.  S.  Conran,  a  dealer  in  cutlery, 
testified  on  behalf  of  the  defendant  that  plain- 
tiff told  him  he  purchased  the  razors  from 
Harrison  Bros.  &  Houston;  but  did  not  know 
who  made  them.  He  testified,  also,  that  said 
firm  did  not  manufacture  razors.  The  credi- 
bility  of  these  witnesses  was  a  matter  for  the 
court  below  to  consider  and  determine,  and 
we  have  no  rirht  to  interfere  with  its  decision. 
Assuming  the  facts  found  to  be  correct, — as 
we  must,— the  plaintiff  is  seeking  to  enjoin  the 
defendant  from  using  a  trademark  which  he 
himself  is  not,  in  equity  or  good  conscience, 
entitled  to  use,  because  it  Is  a  fraud  upon 
the  public.  The  evident  purpose  of  the  de- 
fendant's stamp  upon  the  razor,  and  his  ad- 
vertisement and  label,  as  the  court  below  said» 
were  "to  cause  the  purchasing  public  to  be- 
lieve that  these  razors  are  manufactured  by  a 
firm  known  as  "Queen's  Own  Co.,"  and  in 
Sheffield,  Eng.,  when,  in  point  of  fact,  he  did 
not  koow  where  they  were  manufactured,  nor 
by  whom.  The  positive  assertion  of  a  thing 
not  known  to  be  true  is  as  reprehensible  as  the 
assertion  of  a  thing  which  is  known  to  be  un- 
true. Assuming,  therefore,  that  the  defend- 
ant did  make  and  sell  razors  precisely  like  those 
sold  by  the  plaintiff,  the  latter  cannot  com- 
plain. The  plaintiff's  purpose  in  endeavoring 
to  make  the  public  believe  that  his  razors  were 
manufactured  in  Sheffield  is  manifest.  He 
testified  that:  "English  cutleir  is  better  than 
German.  .  .  .  In  nO  part  of  the  world  is  the 
manufacture  equal  to  the  English;  not  even 


to  made  In  Georiretown,  MasBaohusetts,  by  an  indi- 
vidual who  formerly  prepared  that  medicine.  Man- 
hattan Medicine  Co.  v.  Wood,  106  U.  8. 218, 27  L.  ed. 
706. 

The  owner  of  a  trademark  for  a  medicine  con- 
Bistinflr  of  the  name  of  the  orlflrlnal  compounder 
cannot  be  protected  in  falsely  representinir  that 
the  latter  personally  superintends  its  manuf  acture« 
and  by  his  own  slgmature  certifies  to  the  genuine- 
ness of  each  bottle.  Helmbold  v.  Helmbold  Mf^. 
Co.  fiS  flow.  Pr.  4fi8. 

Co&meties  and  perfumet, 

A  false  assurance  that  a  *^  Bloom  of  Youth  or 
Liquid  Pearl  **  is  free  from  poisonous  substances 
will  defeat  the  right  to  protection  in  equity  against 
infringement  of  the  name.  Laird  v.  Wilder,  9 
Bush,  131, 15  Am.  Bep.  707. 

The  words  ^  Extract  of  Night-Blooming  Cereus  ** 
will  not  be  protected  as  the  name  of  an  alcoholic 
compound  sold  as  a  perfume.  Phalon  v.  Wright,  6 
Phila.  464. 

A  trademark  in  a  label  for  skin  powder  made  in 
New  York^^'Meen  Fun,"  but  which  is  falsely  de- 
scribed  as  the  Celebrated  Chinese  Skin  Powder 
manufactured  in  London  and  patronized  by  her 
Majesty  the  Queen,  will  not  be  protected  in  equity. 
Hobbe  V.  Prancais,  19  How.  Pr.  507. 

The  name  '*Balm  of  aThoupand  Flowers"  will 
noe  be  protected  in  equity  as  the  name  of  an  ex- 
tract which  was  really  a  soap,  and  the  main  ingre- 
dients of  which,  the  court  says,  were  those  **  blos- 
soms of  healtb,  oil,  ashes  and  alcohoL"  Fetridge 
V.  Wells.  4  Abb.  Pr.  144. 

An  injunction  was  refused  for  misrepresentation 
until  the  right  was  established  at  law  in  the  case  of 
Perry  v.  Truefltt,  6  Beav.  06,  where  it  was  sought 
against  the  use  of  the  words  **  Medicated  Mexican 
Balm  "  as  the  name  of  a  hair  dressing. 
19Ii.  R.A. 


MitcdlaneouB, 

A  deceptive  use  of  the  word  *^ Fruit**  as  applied 
to  vinegar  which  is  in  fact  made  out  of  low  wines 
distilled  from  cereals  to  such  a  fraud  that  it  can- 
not  be  protected  in  equity  against  infringement. 
Alden  v.  Gross,  25  Mo.  App.  I28w 

The  word  *H}apcine"  will  not  be  protected  as  a 
trademark  for  plasters  where  capcine  to  falsely 
represented  to  be  a  powerful  remedy  recently  dto- 
covered  by  a  celebrated  chemist,  when  in  fact 
there  to  no  such  article  known  to  chemistry,  medi- 
cine  or  otherwise,  deabury  v.  Grosvenor,  63  How* 
Pr.  192, 14  Blatchf.  202. 

An  implied  representation  by  the  use  on  a  label 
of  the  words  ''Prince*s  Metallic  Paint"  that  the 
product  was  from  tbe  Prince  mine,  which  was  un- 
true, defeats  the  owner's  right  to  protection  in 
equity  aerainst  infringement  of  the  trademark  in 
those  words.  Prince  Mfg.  Co.  v.  Prince  Metallio 
Paint  Co.  17  L.  B.  A.  129, 1%  N.  Y.  24. 

A  tradename  constoting  of  the  words  ^Interna* 
tional  Banking  Company  "  adopted  by  individuals 
will  not  be  protected  against  infringement  by 
others  where  the  business  of  the  firm  to  not  bank- 
ing, but  dealing  in  government  bonds,  and  the  use 
of  the  name  to  therefore  calculated  to  deceive  tho 
patrons  of  the  firm,  with  whom  business  to  largely 
conducted  by  mail.  Koehler  v.  Sanders,  9  L.  B.  A» 
676, 128  N.  Y.  65. 

For  notes  on  the  general  subject  of  trademarks,, 
see  Prince  Mfg.  Co.  v.  Prince  Metallic  Paint  Go. 
(N.  Y.)  17  L.  B.  A.  129;  Putnam  NaU  Co.  v.  Dulaney 
(Pa.)  11  L.  B.  A.  524;  New  York  &  B.  Cement  to,  v. 
Coplay  Cem.  Co.  (Pa.)  10  L.  B.  A.  883;  AUf  v.  Badam 
(Tex.)  9  L.  B.  A.  145:  Werner  v.  Brayton  (Mass.)  8 
L.  B.  A.  641;  Gato  v.  El  Modeio  Cigar  Mfg.  Co.  (Fla.> 
6  L.  B.  A.  823;  Cigar  Makers  Prot.  Union  No.  98  v» 
Conhaim  (Minn.)  8  L.  B.  A.  126;  Bumford  Chemical 
Works  V.  Muth  (Md.)  1L.B.A.44.  &A.Ji^ 
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Imerictn  goods."  Cutlery  maDufactared  Id 
Sheffield  has  a  wide  reputation  for  ezcelleiioe. 
A  person  who  comes  into  a  court  of  equity  for 
an  injaDCtioD,  in  a  case  of  this  kind,  must 
come  with  dean  hands.  He  can  not  be  granted 
relief  upon  a  claim  to  the  eiclusive  use  of  a 
tndemsrk,  which  oontains  a  false  representa- 
tioQ,  calculated  to  deceive  the  public  as  to  the 
manufacturer  of  the  article,  and  the  place 
where  it  is  manufactured.  Browne,  Trade- 
marks, §S  71,  474;  Balmer  t.  Harris,  60  Pa. 
156,  100  Am.  Dec.  557;  F§tridge  y.  WelU,  18 
How.  Pr.  885;  Bobbt  y.  FrancaU,  19  How.  Pr. 
571;  Manhattan  Medicine  Co.  y.  Wood,  108  U. 
8. 218.  27  L.  ed.  706.  In  SiegeH  y.  AbboU,  61 
Hd.  284,  the  court  said:    "It  is  a  general  rule 


of  law,  in  cases  of  this  kind,  that  courts  of 
equity  will  not  interfere  by  injunction  where 
there  is  any  lack  of  truth  in  the  plaintiff's  case; 
that  is,  where  there  is  any  misrepresentatioQ 
in  his  trademark  or  labels. 

In  view  of  what  has  been  said,  we  deem  It 
unnecessary  to  consider  the  question  whether 
the  defendant's  razors  were  so  formed  or 
stamped  as  to  lead  the  public  to  believe  they 
were  of  the  same  kind  as  those  sold  by  the 
plaintiff.  We  have  preferred  to  rest  our  de- 
cision upon  a  ground  which  will  tend  to  dis- 
courage the  use  of  false  and  misleading  trade- 
marks and  labels. 

The  judgment  and  order  are  affirmed. 

We  concur:  Garoutte.  J.;  Harrisoiiy  /« 
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Dioid  COUGHLIN,  Impleaded,  etc., 
in  Bhr,, 
». 
PEOPLE  of  the  State  of  Illinois. 


Plff. 


JUL. 


1.  A  Juror  who  ham  fbmied  and  ex- 
pressed a  poeitlTe  opinloii  of  the  g^iiilt 
of  a  prisoner  and  of  certain  speciflo  and  ma- 
terial facts,  aUhooffh  it  Is  based  solely  on  news- 
paper afioonnts,  is  disqualified  even  if  be  declares 
tbat  he  can  render  a  fair  and  impartial  verdict 
opoo  the  evidence  alone,  especially  where  thia 
declaration  is  elicited  by  argumentative  and  per- 
coasiYe  examination  by  the  court. 

2<  A  statate  proridiniT  that  a  Juror 
diall  not  be  dls^pialilled  bjr  forming^ 
and  ezpresslnflraa  opinion  based  on  newa- 
ptper  aoooanta  if  the  court  la  aatiafled  from  bis 
aaiement  on  oath  that  he  can  render  a  fair  and 
Impartial  verdict  does  not  violate  a  constitution- 
Bl  Ruaranty  of  an  impartial  Jury. 

8.  A  determination  of  the  trial  court 
that  a  Jnror  is  not  din^alifled  by  form- 
iag  and  ezpreeainff  an  opinion  baaed  on 
Bewtpaper  accounts  becauae  the  court  ia  satis- 
ied,  aa  the  statute  requires,  that  he  can  render 
a  fair  and  impartial  verdict,  ia  subject  to  review 
on  appeal  where  the  Juror  is  held  ^mpetent 
tfter  expreasinff  a  fixed  opinion  as  to  the  prla- 
OQer'B  guilt 

(Magmder,  J.,  diuent*.) 

(January  19, 18B3.) 

ERHOR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendant,  Conghlin,  of  murder,  and  senteno- 
mKhim  to  imprisonment  for  life.    Beoereed, 

The  facts  are  stated  in  the  opinion. 
J^ST''  ^'^l^*'"^  8*  Forrest,  Bnssell 
71  ^^  And  Daniel  Donahoe*  for  plain- 
Hff  in  error: 

Juror  Bontecou  had  a  prejudice  against  the 
wfendants,  felt  the  inclination  to  find  the  ver- 


dict aj^inst  them,  and  was  prepared  to  sar 
that  his  verdict  would  be  "guilty"  unless  evi- 
dence was  introduced  to  prove  their  innocence. 
In  that  event,  he  was  inclined  to  think  he 
would  acquit. 

People  V.  Reyes,  6  Cal.  847. 

The  oath,  taken  in  court,  has  been  supposed 
by  men,  in  different  ages  and  nations,  to  have 
the  virtue  of  performing  many  and  wonderful 
things,  but  no  one  hitherto  ever  hinted  that 
one  of  its  effects  was,  as  if  by  magic,  to  re- 
move conclusions,  reached  after  a  long  course 
of  investigation  and  repeatedly  expressed,  to 
dispel  prejudices  that  are  deep  seated,  and  to 
change  inclinations  tliat  are  distinctly  felt  and 
have  been  long  recognized. 

F^ple  V.  MeGonegal  42  N.  Y.  B.  R.  807. 

Questions  similar  to  those  put  to  juror  Clark 
were  put  to  juror  Sanders  in  Rothschild  v. 
State,  7  Tex.  App.  619,  and  answered  by  San- 
ders in  the  affirmative.  But  Sanders,  it  was 
held,  in  the  light  of  his  entire  examination, 
had  a  decided  opinion,  was  incompetent,  and 
that  he  was  not  qualified  by  his  answer  to  tbe 
court  "that  if  what  he  had  heard  was  true, 
then  he  had  an  opinion,  but  if  it  was  not  true, 
he  should  not  go  by  it." 

These  jurors  bad  been  in  various  ways 
thoroughly  examining  dl  published  accounts 
to  ascertain,  if  possible,  the  real  secret  of  the 
mystery  that  then  and  still  surrounds  this  case, 
and  the  three  unfortunate  men.  Conclusions 
reached  by  such  methods,  daily  pursued  dur- 
ing five  months,  are  tenaciously  held  and 
firmly  maintained. 

In  Rothschild  v.  State,  7  Tex.  App.  644,  the 
court  says: 

"In  this  investigation,  the  inquiry  is  ad- 
dressed exclusively  to  the  present  condition  of 
the  juror's  mind;  and  the  modes  by  which  ho 
has  reached  his  conclusion,  if  he  has  such  con- 
clusion, are  wholly  immaterial,  except  in  so  far 
as  they  ma^  tend  to  illustrate  the  strength  of 
the  conclusion,  or  its  weakness." 

In  Smith  v.  Barnes,  4  111.  76,  86  Am.  Dec. 
616,  the  methods  by  which  the  juror's  conclu- 


2|oii.-^be  opinions  in  the  above  case  so  fully 
2^  the  anthorittos  on  the  subject  of  a  Juror*s 
I^JMiflcation  by  reason  of  a  previously  formed 
^vaitm  that  no  necessity  remains  for  going  over 
^  Bioood  by  annotation. 


In  regard  to  new  trials  for  disqualification  of 
Jurors,  see  Jewell  v.  Jewell,  18  L.  B.  A.  473,  and 
fM>ee,84Me.804. 
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BioD8  are  reached,  are  pointedly  recognized, 
and,  on  this  subject,  the  court  says,  that  the 
opinions  which  are  formed  daily  by  the  public 
in  the  happeninf?  of  any  striking;  occurrence 
should  be  aistinguished  from  those  deliberate 
convictions  of  the  mind  which  are  produced 
by  maturely  considering  the  facts  and  circum- 
stances of  a  case,  and  which  reguUte  a  man's 
conduct  or  prompt  to  action. 

A  fair  and  impartial  jury  is  guaranteed 
every  man  accused  of  crime  by  the  Constitu- 
tion of  the  state.  What  is  such  a  jury  we 
must  learn  from  the  decisions  of  courts  of  ap- 
peal, the  decisions  of  our  own  courts  control- 
ling, wherein  they  differ  from  the  decisions  of 
other  courts. 

In  Noble  t.  People,  1  111.  29  (Binmore),  a 
luror  formed  an  opinion  but  had  not  expressed 
It.    The  court  says: 

"Slight  impressions  will  appear  on  the  mind 
of  any  person  who  will  at  all  think  of  any  sub- 
ject; this  is  unavoidable.  Yet  the  law  cannot 
draw  any  distinction  between  the  most  hasty 
impression  and  a  confirmed  opinion;  therefore 
all  these  grades  of  opinion  must  be  treated 
alike,  and  ought  not  to  disqualify  the  person 
from  acting  on  the  jury.  It  is  quite  different 
when  these  opinions  are  expressed. 

In  Smith  v.  JEames,  supra.  Juror  Taggart 
had  formed  and  expressed  a  hypothetical  opin- 
ion as  to  the  merits  of  the  case.  It  was  held 
that  he  was  competent. 

Under  the  rule  laid  down  in  Smith  v.  Bamee, 
supra,  the  jurors  objected  to  in  this  case  were 
incompetent. 

See  also  Baxter  v.  Pe/ypte,  8  111.  868;  1  Trial 
of  Aaron  Burr,  470;  Neely  v.  People,  18  IlL 
686;  Stephens  y.  People,  88  Mich.  748;  OrayY, 
People,  26  111.  846;  Collins  v.  People,  48  111. 
145. 

In  Davis  v.  Walker,  60  111.  453,  the  juror's 
opinion  was  held  to  be  a  fixed  opinion,  the 
only  evidence  being  bis  statement  that  he  had 
an  opinion.  It  further  appears  from  that  de- 
cision that  "a  fixed  opinion  on  one  of  the  points 
in  issue  to  be  tried"  disoualifies. 

See  also  Winnesheik  Ins,  Co,  v.  Schtieller,  60 
111.  465;  Chicago  d  A.  B.  Co.  v.  Adler,  66  IlL 
844. 

Where  the  juror  has  been  exposed  to  influ- 
ences the  probable  effect  of  which  is  to  create 
a  prejudice  in  bis  mind  against  the  defendant, 
which  it  would  require  evidence  to  overcome, 
to  render  him  competent,  it  should  clearly  ap- 
pear that  he  can,  when  in  the  jury  box,  en- 
tirely disregard  those  influences,  and  try  tbe 
case  without  in  any  degree  being  affected  by 
them. 

Plummer  v.  People,  74  Dl.  861;  Robinson  v. 
Randall,  82  111.  521. 

In  Chicago,  B,  cfe  q,  R.  Co.  v.  Perkins,  125 
111.  127,  it  was  held  that  a  juror  who  had  an 
opinion  in  regard  to  which  one  of  the  parties 
ought  to  succeed  in  the  case,  was  incompetent. 

In  Staup  V.  Com.  74  Pa.  458,  a  juror,  J. 
Evans  Finley,  on  his  examination,  said: 

'*IIave  formed  and  expressed  an  opinion  as 
to  the  guilt  or  innocence  of  the  prisoner;  read 
evidence  of  former  trial;  still  entertain  that 
opinion,  which  it  would  take  some  evidence  to 
remove;  this  opinion  would  not  bias  or  influ- 
ence my  judgment,  if  I  were  sworn  as  a  juror; 
19L.H.A. 


this  opinion  was  formed  from  reading  e^i^ 
denoe  of  former  trial." 

In  that  case  the  court  held:  '*Thi8  (Finley 'a 
opinion)  is  a  prejudgment  of  the  case,  and  con- 
stitutes a  bias  too  strong  to  make  a  juror  fair 
and  impartial." 

See  also  Curry  v.  8taU,  4  Neb.  545;  Stoaia 
V.  State,  108  Ind.  416;  Greenfield  y.  People,  74 
N.  Y.  277. 

No  distinction  can  be  made  between  the  tes- 
timony given  at  an  inquest  and  testimony  giv- 
en on  a  trial,  provided  the  questions  and  aa- 
swers  and  all  the  details  are  published,  as  in 
this  case,  which  is  not  purely  arbitrary. 

People  V.  McQonegal,  42  K.  Y.  S.  R.  307; 
PeopU  V.  McQuade,  1  L.  R  A.  278.  110  N.  Y. 
284;  Brown  v.  State,  70  Ind.  576;  Dugle  v. 
State,  100  Ind.  259;  State  v.  Culler,  82  Mo.  62a 

The  ordinary  publication  of  what  is  dis- 
closed at  an  inquest  consists  of  general  state- 
ments. Not  so  here.  Moreover,  the  record 
shows  that  the  testimony  on  the  extradition 
proceedings  was  given  viva  voce  in  open  court 
as  well  as  by  deposition. 

See  People  v.  MaUon,  8  Lans.  224;  PeopU 
V.  Lyrrell,  8  N.  Y.  Grim.  Rep.  142;  Roths- 
child  V.  SlaU,  7  Tex.  App.  619;  Ward  v.  State, 
19  Tex.  App.  664;  State  v.  MiOer,  29  Ean.  43; 
Brown  v.  StaU,  57  Miss.  424;  Wright  v.  Com, 
82  Gratt  941;  TrinibU  v.  StaU,  2  G.  Greene, 
414;  People  v.  Johnston,  46  Cal.  78;  1  Bishop, 
Crim.  Proc.  §  910. 

The  Tennessee  statute  as  to  the  competency 
of  jurors  was  declared  unconstitutional,  be- 
cause it  did  not  contain  a  saving  clause,  but 
provided  that  the  juror  shall  be^competent  if 
he  states  on  oath  that,  upon  the  law  and  testi- 
mony on  the  trial,  he  believes  he  can  give  the 
accused  a  fair  and  impartial  trial. 

Eason  v.  BtaU,  6  Baxt  466. 

The  New  York  Court  of  Appeals  in  Stoke$ 
v.  People,  53  N.  Y.  171,  18  Am.  Rep.  492,  sub- 
stantially says  that,  without  this  redeeming 
clause,  their  statute  would  be  unconstitu- 
tional. 

In  determining  the  competency  of  a  jury, 
the  court  should  give  the  defendant  the  benefit 
of  a  reasonable  doubt  as  to  whether  the  juror 
is  fair  and  impartial. 

Balbo  V.  People,  80  N.  Y.  484. 

It  should  clearly  appear  to  the  court  that  the 
juror  is  fair  and  impartial. 

Plummer  v.  People,  74  111.  861;  Curry  ▼. 
State,  4  Neb.  645;  Stephens  v.  People,  88  Mich. 
739. 

If  "newspaper  statements"  or  ''newspaper 
readings"  were  the  entire  basis  of  the  opinions 
formed  by  the  jurors,  it  is  immaterial  The 
question  is  whether  their  opinions  as  to  the 
merits  of  the  case  or  as  to  a  single  material 
issue  were  decided,  or  whether  they  expressed 
an  opinion  on  the  merits  or  on  a  single  material 
issue.  That  it  is  sufficient  to  disqualify  a  pro- 
posed juror  if  he  holds  an  opinion  as  to  a  sin- 
gle material  issue,  see — 

1  Aaron  Burr's  Trial,  470;  Davis  v.  Walker, 
60  El.  452;  Brown  v.  StaU,  supra. 

In  Carrow  v.  People,  118  111.  550,  juror  Ker- 
shaw was  declared  by  this  court  to  be  disqual- 
ified, for  the  reason  that  he  was  opposed  to  a 
man  in  the  liquor  business. 

Malice  against  a  class  is  held  to  Include  mal- 


idos. 
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ioe  against  every  member  of  that  class  in  in- 
dictments for  mnrder. 

1  Wharton,  Crim.  Law,  8tb  ed.  g  112. 

So  prejudice  against  a  class  is  prejudice 
«gainat  every  memoer  of  that  class. 

Bobinaon  y.  BandaU,  82  LI.  521;  Carrow  ▼. 
I^eepis,  mpra;  Uajferty  y.  People,  72  111.  87. 

K  the  jiiror  has  a  decided  opinion  he  must 
he  held  incompetent  even  though  he  answer 
that  it  would  not  require  evidence  to  remove 
that  opinion,  because  the  court  is  bound  to 
know  that  it  will  require  evidence  to  remove 
such  opinion,  and  so  to  hold. 

Winne^eik  Ins.  Co.  y.  SchuelUr,  60  111.  465; 
1  Thompson.  Trials,  g  80. 

When  it  appears  that  thcT  opinion  is  decided, 
regardless  of  Ihe  source  of  information  upon 
which  the  opinion  is  based,  the  answers  of  the 
juror  as  to  his  opinion  of  bis  own  fairness  and 
impartiality  must  be  entirely  rejected. 

Chicago  it  A.  tL  Co.  y.  AdUr,  56  111.  844; 
Stephens  y.  People,  88  Mich.  789;  OreenJUld  y. 
i^wpfe,  74  N.  Y.  277. 

Mr,  George  Hunt,  Atty-Gen.,  and  Jfr. 
Joel  M.  lions^aecker.  States  Atty.,  for 
Cook  County,  for  defendant  in  error: 

That  each  one  of  the  jurors  made  answers 
in. the  course  of  their  respective  examinations, 
which,  standing  alone,  would  have  constituted 
cause  of  challenge,  will  not  be  denied.  Many 
of  these  answers  were  evidently  made  under 
misapprehension  of  the  force  of  the  questions 
put  to  them,  and  which  did  not  correctly  man!- 
teA  the  mind  of  the  juror.  The  judgment  of 
the  court,  under  the  provision  of  our  jury  law, 
to  the  effect  that  it  was  satisfied  that  the  juror 
could  render  a  fair  and  impartial  verdict,  is 
based  upon  his  entire  eiamination.  Unless, 
therefore,  it  appears  that  the  answers  given  to 
the  other  questions  propounded  to  the  juror 
dearly  outweigh  his  statements  that  his  opin- 
ion formed  from  newspaper  readings  is  not 
such  as  will  prevent  him  from  fairly  and  im- 
partially trying  the  case  on  the  law  and  the  ev- 
idence and  rendering  a  yerdict  on  these  alone, 
it  will  not  under  the  statute  be  held  that  the 
court  committed  error  in  accepting  him  as  a 
juror. 

Spies  y.  PeopU,  122  111.  258;  WiUon  v.  Peo- 
pU,  94  HI.  299;  Winnetheik  Im,  Co,  v.  Sehuel- 
ler,  00  m.  465;  Robinson  v.  Bandall,  82  111. 
521;  BeSpie$.  128  U.  B.  176,  81  L.  ed.  89. 

The  opmion  which  is  to  disqualify  a  juror 
must  be  a  decided  one,  not  a  mere  impression 
merely,  which  rumor  may  have  produced,  and 
which  another  report  may  dissipate;  it  must 
be  positiye  depending  on  neither  contingency 
nor  hypothesis. 

Smith  y.  Eamet,  4  HI.  76,  86  Am.  Dec.  515; 
Lycoming  F.  Ins.  Co.  y.  Ward,  90  111.  545. 

The  law  has  left  to  the  court  the  judieuil 
power  of  determining,  from  all  the  answers  of 
the  jury,  whether  or  not  he  can  fairly  and  im- 
ptrtialJy  try  the  case  notwithstanding  his  ex- 
isting opinion,  if  he  answers  he  can  do  so,  and 
nnlesa  this  court  discovers  that  the  trial  court 
lias  plainly  erred  in  the  exercise  of  its  judg- 
ment, that  it  was  satisfied  of  the  truth  of  the 
jaror's  statements,  when  such  statements  were 
Qot  true,  it  will  not  assume  to  hold  the  juror 
iaoompetent. 

Beyncids  y.  Vnited  States.  98  U.  S.  145,  25 
L  ed.  244;  Stokes  y.  PeopU,  58  N.  T  171,  18 
19L.R  A. 


Am.  Rep.  492;  Thomas  y.  PtopU,  67  N.  T. 
220. 

In  the  case  of  Phelps  v.  PeopU,  72  N.  T.  868, 
the  court  uses  this  language:  "The  challenge 
of  the  juror.  Lamb,  was  properly  overruled. 
Thoufifh  some  of  bis  answers,  taken  separately, 
would  perhaps  have  established  a  disqualifica- 
tion, yet  the  effect  of  all  that  he  said  was  to 
show  him  a  proper  juror  under  the  late  stat- 
ute." 

In  QreenfiM  v.  PeofU,  74  N.  Y.  277.  the 
court  draws  a  distinction  between  an  opinion 
based  upon  rumor  or  ordinary  newspaper  re- 
ports and  the  reports  of  the  evidence  of  a 
trial. 

See  also  BaXbo  v.  People,  80  N.  Y.  484;  Cox 
v.  People,  80  'N.  Y.  512;  Ahbott  v.  People,  86 
N.  Y.  460;  Peoj^  v.  Corfietti,  92  N.  Y.  85; 
People  V.  Oyer  <£•  Terminer  Ct.  88  N.  Y.  436; 
Pe^  y.  Otto,  101  N.  Y.  690. 

The  statute  has  provided  as  to  what  expres- 
sion should  disqualify,  and  the  ooly  expression 
which  does  disqualify  is  an  expression  as  to  the 
truth  of  the  rumor  or  statements,  and  not  the 
expression  as  to  the  guilt  or  innocence. 

People  V.  Mahoney,  18  Cal.  180. 

Impartiality  does  not  mean  ignorance,  want 
of  information,  failure  to  read  the  public  press, 
or  imbecility. 

Baxter  y.  PeopHe,  8  111.  876;  Smithy.  Barnes 
supra;  Oardner  v.  People,  4  Dl.  88;  Oray  v. 
People,  26  Hi.  844;  Chicago dt  A.  B.Co.  v.  Ad- 
ler,  56  111.  844;  Winnesheik  Ins.  Co.  v.  Scfiueller, 
60  lU.  465. 

Under  decisions  rendered  by  this  court  be- 
fore the  Act  of  1874,  the  jurors  in  the  case  at 
bar  were  competent. 

Thomson  y.  People,  24  111.  60,  76  Am.  Dec. 
788;  CoUins  v.  PeopU,  48  lU.  145;  Leach  v. 
PeopU,  58  111.  811. 

They  were  also  competent  under  that  Act. 

Albreeht  y.  Walker,  73  HI.  69;  Plummer  v. 
PeopU,  74  m.  861;  Lycoming  F.  Ins.  Co.  y. 
Wanf,  90  HI.  545;  Bobinson  y.  BandaU,  82  Hi. 
521;  Wilson  v.  PeopU,  94  111.  299;  Bichmond 
y.  BoberU,  98  111.  476;  GradU  y.  Hoffman,  105 
HI.  147;  Eughes  y.  PeopU,  116  HI.  889;  Car- 
row  V.  PeopU.  118  HI.  550. 

A  juror  testified,  on  his  voir  dire,  that  he 
formed  and  expressed  an  opinion,  snd  that  it 
was  fixed  and  determined  from  what  he  had 
read  but  not  such  an  opinion  as  would  influ- 
ence or  control  him  in  any  degree  as  a  juror; 
that  it  would  not  influence  him  to  give  an  un- 
due weight  to  evidence  against  the  prisoner, 
and  that  he  felt  be  could  devest  his  mind  of  all 
prejudice  and  be  controlled  by  the  evidence. 
He  was  held  competent. 

CurUy  V.  Com.  84  Pa.  151. 

Where  a  defendant  was  on  trial  for  keeping 
open  a  tippling  house  and  a  juror  answered 
that  he  had  a  bias  against  persons  engaged  in 
the  business  of  saloon  keeping;  that  he  had  a 
prejudice  agaiosl  the  selling  oi  liquors,  but  he 
could  do  the  defendant  justice,  the  court  said: 
'•The  juror's  feeling  of  aversion  was  only  to 
the  traffic  in  intoxicating  liquors.  Defendant 
was  not  entitled  to  have  a  jury  of  such  persons 
as  entertained  the  contrary  feeling.  .  .  .  It  did 
not  appear  that  the  juror  bad  formed  an  opinion 
of  the  guilt  of  the  defendant,  or  that  he  enter- 
tained a  prejudice  against  him.  The  juror  was 
competent.** 
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Thommn  v.  People,  24  111.  60,  76  Am.  Dec. 
783;  lAach  v.PeopU,  53  111.  311;  Mustek  y.  Peo- 
ple, 40  III.  26'<;  Kroerv,  PeopU,  78  111.  294.  See 
Cartow  V.  People,  supra. 

Where  a  Juror  slated  bis  sympathies  were 
with  the  plamtifit  but  he  would  endeavor  to  do 
justice  between  the  parties,  he  was  held  com- 
petent. 

Chirago  dt  W.  L  B.  Co.  t.  Bingenheimer^  116 
111.  226. 

Bailey.  Oh.  J,,  delivered  the  opinion  of 
the  court : 

On  the  29th  day  of  June,  1889,  an  indict- 
ment was  presented  in  the  criminal  court  of 
Cook  county  by  the  nand  Jury  against  Daniel 
Coughlin,  Martin  Burke,  John  F.  Beggs, 
Patrick  O'Sullivan,  Frank  J.  Woodruflf, 
Patrick  Cooney,  and  John  Eunze,  charging 
them  and  divers  other  persons  to  the  grand 
jury  unknown  with  having  conspired  to  kill 
and  murder  Patrick  Henry  Cronin ;  and  that, 
in  pursuance  of  such  conspiracy,  they  did 
kill  and  murder  said  Cronin.  At  the  August 
term,  1889,  of  said  court.  CoughMn,  Burke, 
O' Sullivan,  Beggs,  and  Eunze  were  tried  on 
the  indictment,  and  at  such  trial  Begfs  was 
acquitted,  Eunze  was  found  guilty  of  man- 
slaughter, and  his  punishment  was  fixed  at 
imprisonment  in  the  penitentiary  for  the  term 
of  three  years,  and  Coughlin,  Burke,  and 
O' Sullivan  were  each  found  guilty  of 
murder,  and  their  punishment  was  fixed  at 
imprisonment  in  the  penitentiary  for  the 
terms  of  their  natural  lives.  The  verdict, 
as  to  Eunze,  was  set  aside  by  the  court,  and 
a  new  trial  was  awarded,  and  Coughlin, 
Burke,  and  O' Sullivan  were  each  sentenced 
to  imprisonment  for  life,  in  accordance  with 
the  verdict.  To  obtain  a  reversal  of  the  sen- 
tence as  to  himself,  O'SuUivan  sued  out  a 
writ  of  error  from  this  court,  returnable  to 
the  October  term,  1890,  and  the  cause  thus 
brought  here  for  review  was  submitted  to 
this  court  on  the  printed  arguments  of  coun- 
sel at  the  March  term,  1891.  Afterwards,  and 
before  the  announcement  of  our  decision. 
C Sullivan  died,  and  thereby,  as  we  held, 
in  denying  a  motion  by  his  administrator  to 
enter  judgment  nunc  pro  tunc  as  of  a  date 
prior  to  his  death,  his  writ  of  error  was 
abated.  0* Sullivan  v.  People  (111.)  82  N.  E. 
Hep.  192.  Coughlin  has  now  sued  out  a  writ 
of  error  returnable  to  the  October  term,  1892, 
of  this  court,  and  has  assigned  numerous  er- 
rors, and  the  cauae  thus  presented,  having 
been  submitted  on  the  briefs  and  arguments 
of  counsel,  is  now  before  us  for  decision. 

A  brief  statement  of  the  facts  surrounding 
tlie  homicide,  and  of  the  circumstances  under 
which  it  is  supposed  to  have  been  committed, 
BO  far  aa  they  were  disclosed  at  the  trial,  will 
be  necessary  to  a  proper  understanding  of  the 

Suestions  raised  by  the  assignments  of  error. 
»n  and  prior  to  May  4,  1889,  Patrick  Henry 
Cronin  was  a  physician  and  surgeon,  and  was 
residing  and  having  his  Drincipal  office  at 
No.  486  North  Clark  street,  Chicago,  and 
was  engaged  in  the  practice  of  medicine  and 
surgery.  He  also  had  a  down -town  office  in 
the  Chicago  Opera  House  building,  on  the 
corner  of  Clark  and  Washinffton  streets ;  that 
being  about  one  and  one  half  miles  south  of 
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his  residence.    At  about  7 :80  o'clock  P.  M . 
of  May  4,  1889,  a  stranger,  driving  a  horse^ 
and  buggy,  called  at  486  North  Clark  street^ 
for  Dr.  Cronin,  and  presented  a  business  card 
of  Patrick  O'Sullivan,  who  was  an  ice  deal- 
er, and  said  that  one  of  C Sullivan's  men 
had  been  seriously  injured,   and  asked   Dr. 
Cronin  to  go  at  once  to  render  him  profes- 
sional assistance.    The  man  who  thus  called, 
seemed  to  be  in  haste,  and  Dr.  Cronin  there- 
upon hurriedly  collected  his  utensils,  band- 
ages, cotton,  and  such  other  materials  as  h& 
supposed  might  be  needed,  and  got  into  \h& 
buggy  with  the  stranger,   and  was  by  him 
dirven  away  rapidlv  in  a  northerly  direction, 
towards   the    ice    house    and    residence    of 
O'Sullivan.    That  was  the  last  time  Dr. 
Cronin  was  seen  alive  by  anv  of  his  friends* 
so  far  as  is  known.    His  boay  was  found  in 
a  hi^rh  state  of  decomposition  on  the  22d  day 
of  May,  1889,  in  the  catch-basin  of  a  sewer, 
in  the  north  Dart  of  the  city,   several  miles 
north  of  O'dullivan's  residenoe.    The  evi- 
denoe  tending  to  connect  Coughlin  and  his 
oodefendants  with  the  homicide  is  purely- 
circumstantial.    The  theory  of  the  prosecu- 
tion is  that  Dr.  Cronin  was  put  to  death  in 
pursuance  of  a  conspiracy  to  take  his  life; 
entered  into  by  the  defendants  and  other  par- 
ties who  are  unknown ;  Uiat,   to  accomplish 
the  objects  of  such  conspiracy,   he  was  in- 
duced in  the  manner  already  indicated  to 
fo  to  a  house  near  O'SuUivan's  residence, 
nown  as  the  ''Carlson  Cottage,"  on  pretense 
that  the  person  who  had  been  injured,   and 
who  neeaed  his  professional  services,   waa 
there ;  that  he  was  there  met  by  all  or  a  por- 
tion of  the  conspirators,  and  murdered,   and 
that  his  body  was  thereupon  taken  by  those 
who  had  put  him  to  death  and  deposited  in 
the  catch-basin  where  it  was  afterwards  dis-  ■ 
covered.    It  appears  that  Dr.  Cronin  and  all 
the  defendants  who  were  tried,  except  Eunze, 
were  natives  of  Ireland,  or  of  Irish  descent, 
and  were  members  of  an  organization  com- 
posed exclusively  of  persons  of  Irish  nativity 
or  descent,  known  as  the  **  United  Brother- 
hood," and  commonly  called  the  ''Clan-na- 
Gael."    According  to  the  theory  upon  which 
the  defendants  were  tried,  as  such  theory  waa 
outlined  by  the  state's  attorney  in  his  open- 
ing statement  to  the  jury,  the  **  United  Broth- 
erhood" was  a  secret,  oath- bound  organiza- 
tion having  a  membership  and  subordinate- 
bodies  in  all  parts  of  the  country ;  that  the- 
objects  for  which  it  was  formed  and  kept  in 
existence  were  to  assist,  bv  force  of  arms  or 
otherwise,  in  freeing  Irefand  from  its  de- 
pendence   upon    the   government   of  Great 
Britain  and  in  securing   its   national   in- 
dependence ;  that,  for  the  purpose  of  conceal- 
ing its  real  purposes  from  the  public,   its 
subordinate  bodies,  or  ''camps"  were  called 
and  generallv  known  as  literary  societies; 
that  the  affairs  of  the  organization  were  di- 
rected by  a  executive  committee,  that  com- 
mittee being  originally  composed  of  mem- 
bers from  each  district,  but  that  at  a  meetings 
of  the  organization  held  in  Chicago  in  1881 
the  executive  committee  was  reduced  to  five 
members ;  that  this  executive  board  had  the 
power  to  command,  and  that  no  member  had 
a  right  to  disobey,  and  that  whatever  it  com* 
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iDADded  the  membeis  were  required  to  do ; 
that  the  members  were  requirea  hj  their  oath 
•and  by  the  laws  of  the  organization  to  obey 
the  executive  committee,  even  in  defiance  of 
the  government  or  any  other  authority  ;  that 
three  certain  members  of  the  executive  com- 
mittee, who  constituted  the  majority,  as- 
hamed control  of  the  organization :  that  from 
year  to  year  large  sums  of  money  were  raised 
to  be  used  for  the  purpose  of  securing  the 
iDdependence  of  Ireland,  which  came  into 
their  hands ;  that  these  three  men,  alter  as- 
suming supreme  control  of  the  organization, 
adopted  and  put  in  force  a  line  of  policy 
which  was  disapproved  by  a  considerable 
portion  of  the  membership,  and  that  dis- 
^tisfaction  arose  in  relation  to  the  accounts 
given  by  them  of  the  society  funds,  and  that 
thereupon  a  serious  division  arose  in  the  or> 
ganization,  Dr.  Cronin  being  one  of  the  lead- 
ers of  the  opposition ;  that,  in  consequence 
of  his  opposition  to  the  three  men  in  control 
of  the  organization,  and  popularly  known 
as  the  **  Triangle, "  and  of  his  efforts  to  sub- 
ject them  to  discipline,  a  bitter  feeling  was 
created  between  him  and  them  which  ex- 
tended to  the  membership  of  the  organiza- 
tion, and,  amonii:  others,  to  Camp  20,  of 
which  Coughlin,  Burke, and  O' Sullivan  were 
members;  that  Dr.  Cronin  was  denounced 
as  a  traitor,  and  a  British  sp^,  and  that  at 
a  meeting  of  Camp  20  a  committee,  of  which 
defendant  Coughlin  was  a  member,  was  ap- 
pointed to  trjr  him,  and  that  such  committee 
afterwards  tried  him,  and  ordered  that  he 
be  put  to  death,  and  that  his  death  followed 
in  execution  of  that  order.  We  have  deemed 
it  necessary,  in  view  of  questions  which  will 
be  hereafter  discussed,  to  state  thus  far  the 
theory  of  the  prosecution  in  relation  to  the 
complicity  of  the  "  United  Brotherhood, "  and 
especially  of  the  members  of  Camp  20,  in 
the  alleged  conspiracv  to  take  the  life  of 
Dr.  Cronin,  as  detailed  by  the  state's  at- 
torney in  his  opening  statement  to  the  jury, 
although  very  little,  if  any,  evidence  was 
gi  ven  at  the  trial  to  support  it.  There  seems 
to  have  been  an  entire  failure  to  prove  that 
anv  committee  was  appointed  by  Camp  20 
to  try  Dr.  Cronin,  or  that  defendant  Coughlin 
was  a  member  of  a  committee  appointed  for 
that  purpose,  or  that  Dr.  Cronin  was  ever 
tried  or  condemned  by  such  committee,  or 
that  any  such  proceedings  as  those  alleged 
were  had  in  Camp  20,  looking  to  his  accusa- 
tion, trial,  or  condemnation.  There  is  evi- 
dence tending  to  show  that  at  a  meeting  of 
Camp  20,  held  February  8,  1889,  Coughlin 
made  a  motion  for  the  appointment  by  the 
senior  guardian  of  a  committee  of  three,  and 
that  on  his  motion  defendant  Beggs,  who  was 
then  senior  guardian,  appointee!  Coughlin, 
Burke,  and  O'SulUvanf  but  11  does  not  ap- 
pear that  such  committee  was  appointed  for 
itxe  trial  of  Dr.  Cronin,  but  the  evidence 
seems  to  indicate  that  it  was  appointed  for 
ao  entirely  different  purpose. 

The  principal  facts,  in  addition  to  those 
above  stated,  which  the  evidence  tends  to 
Aow,  and  which  are  relied  upon  to  establish 
the  defendant's  guilt,  are  these:  On  the 
20th  day  of  February,  1889,  one  J.  B.  Sym- 
onds  rented  rooms  at  117  South  Clark  street, 
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directly  across  the  street  from  Dr.  Cronin 'a 
down- town  office,  and  on  the  following  day 
purchased  furniture,  a  carpet,  a  valise,  a 
trunk,  and  a  trunk  strap,  which  were  deliv- 
ered to  him  at  the  rooms  which  he  had  rented. 
On  the  20th  day  of  March,  1889,  defendant 
Burke,  under  the  name  of  Frank  Williams, 
rented  a  cottage  situated  in  the  immediate 
vicinity  of  O'SuUivan's  residence,  owned 
by  Jonas  Carlson,  and  spoken  of  by  the  wit- 
nesses as  the  **  Carlson  Cottage. "  Jfturke,  im- 
mediately after  leasing  the  cottage,  went  to 
0' Sullivan's  house,  and  had  a  conversation 
with  him,  in  which  he  was  overheard  by 
Carlson  to  say.  "The  cottage  is  rented.'*  A 
day  or  two  afterwards.  Burke  and  an  un- 
known man  removed  the  furniture,  carpet, 
trunk,  etc. ,  from  the  rooms  at  117  South  Clark 
street,  and  placed  them  in  the  Carlson  cot- 
tage. On  one  or  more  occasions  thereafter, 
and  prior  to  May  4th,  the  trunk  was  seen  by 
a  witness  in  the  cottage.  Shortly  prior  to 
April  20th  a  conversation  took  place  between 
Carlson  and  O' Sullivan,  in  which  Carlson 
asked.  **  Do  you  know  my  tenants?"  to  which 
O '  Su  1 1  i  van  repl  ied,  "I  know  one  of  them.  Is 
the  rent  due ?"  Carlson  answered,  **  Not  until 
the  20th :"  and  O'Sullivan  then  remarked, 
"He  will  pay  you  then."  Burke  was  absent 
from  the  cottage  from  the  time  he  rented  it 
until  April  2<Hh,  when  he  reappeared,  and 
paid  the  rent  for  the  second  month,  but  the 
cottage  was  not  occupied  by  him  prior  to  May 
4th,  the  day  of  Dr.  Cronin 's  disappearance. 
On  or  about  March  80th,  O'Sullivan  called 
on  Dr.  Cronin  at  his  down -town  oiiice,  and 
entered  into  a  contract  with  him,  by  which 
he  employed  the  doctor  to  render  *all  nec- 
essary professional  assistance  to  his  (O* Sul- 
livan's) employes  who  might  be  injured  in 
his  service,  and  to  others  who  might  be  in- 
iured  b}'  them,  at  a  fixed  sum,  viz.,  six  dol- 
lars or  eight  dollars  per  month,  and  it  was 
arranged  that,  as  O'Sullivan  might  be  out 
of  town  or  sick,  the  messenger  calling  for 
the  doctor  should  identify  himself  by  de- 
livering to  the  doctor  one  of  O' Sullivan's 
business  cards;  and  O'Sullivan,  at  the  time 
of  making  the  contract,  handed  to  Dr.  Cronin 
some  of  his  cards.  On  the  4th  day  of  May, 
1889,  Coughlin  called  at  the  liverv  stable 
of  Patrick  Dinan,  at  No.  260  North  Clark 
street,  and  engaged  a  horse  and  buggy  for  a 
friend  of  his,  saying  that  his  friend  would 
call  for  it  at  about  7  o'clock  in  the  evening. 
At  about  the  hour  indicated  a  stranger  to 
Dinan  called  and  inquired  if  Coughlin  had 
ordered  a  horse  and  buggy  for  him,  and,  be- 
ing answered  in  the  affirmative,  he  claimed 
to  be  the  party  for  whom  Coughlin  had  or- 
dered it,  and,  a  horse  and  buggy  being  de- 
livered to  him,  he  got  in,  and  drove  away 
in  the  direction  of  Dr.  Cronin 's  residence. 
The  evidence  tends  to  identify  the  horse  thus 
obtained  from  Dinan  with  the  one  in  the 
possession  of  the  messenger  who  called  for 
Dr.  Cronin  at  about  7 :80  the  same  evening, 
and  with  which  the  doctor  was  a  few  minutes 
later  driven  away  in  the  direction  of  the  Carl- 
son cottage.  At  about  9 :80  the  same  evening 
the  horse  and  buggy  were  returned  to  the  liv- 
ery stable,  the  horse  being  bespattered  with 
mud,  and  coming,  as  the  evidence  tends  to 
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show,  from  the  nortli.  The  evidence  tends 
to  show  the  presence  of  Coughlin  and  another 
man,  not  identified,  walking  along  the  side- 
walk in  the  vicinity  of  the  Carlson  cottage 
at  about  4  o'clock  in  the  afternoon  of  Mav 
4th,  and  at  about  5  o'clock  the  same  afternoon 
defendant  Burke  was  met  by  Carlson  coming 
out  of  the  cottage,  Burke  saying  to  Carlson 
that  he  had  got  to  fix  the  cottage  up.  At 
about  7  o'clock  the  same  evening  the  voices 
of  two  men  conversing  in  the  cottage  were 
overheard  by  Carlson.  Paulina  Hoertel,  one 
of  the  witnesses  for  the  prosecution,  testifies 
that  at  about  8  o'clock  the  same  evening  she 
was  passing  the  Carlson  cottage,  and  that, 
as  she  was  passing,  two  men  drove  up  to  the 
cottage  in  a  buggy,  one  of  whom  got  out  and 
went  into  the  cotta^^e,  while  the  other  drove 
away;  that,  immediately  after  the  man  en- 
tered the  cottage,  she  beard  a  sound  as  of 
blows,  and  the  exclamation,  ^Oh  God, 
Jesus  I^  Another  witness  testifies  that  about 
half  past  8  he  saw  two  men,  whom  he  claims 
to  identify  as  Coughlin  and  Eunze,  drive  up 
to  the  cottage,  and  that  the  one  whom  he 
identifies  as  Coughlin  went  into  the  cottage, 
apparently  opening  the  front  door  with  a  key, 
and  that  the  other  man  soon  afterwards  drove 
away.  There  is  evidence  tending  to  show 
that  at  about  10  o'clock  of  the  same  evening 
O' Sullivan,  Coughlin,  and  Knnze  were  to- 
gether in  a  saloon  in  the  vicinity  of  the  Carl- 
son cottage.  Also  that  late  in  the  night  of 
May  4th  sounds  were  heard  in  tlie  cottage  as 
of  nails  being  driven  into  a  box.  At  about 
11  -.30  the  same  night  three  unknown  men 
were  seen  traveling  east  on  Fullerton  avenue, 
near  Cooper  street,  in  a  wagon  drawn  by  a 
horse  described  as  dark  grey  or  bay,  the 
wa£;on  containing  a  trunk  or  box.  At  about 
midnight  three  unknown  men  were  seen  pro- 
ceeding north  on  Clark  street,  near  Frederick 
street,  with  a  wagon  containing  a  box,  and 
drawn  by  a  horse  described  as  bay  or  black. 
At  about  1  o'clock  three  unknown  men  were 
seen  in  Edgewater,  in  a  wagon  containing  a 
box,  and  drawn  by  a  horse  described  as  bay. 
At  about  2  o'clock  the  same  parties  were  seen 
again,  without  a  box,  going  south  on  Clark 
street  near  its  intersection  with  Diverscy 
street.  The  next  morning  a  trunk,  broken 
open  and 4) I ood- stained,  and  containing  some 
cotton  batting,  was  found  near  Evanstown 
avenue.  Stains  were  also  found  on  the  steps 
of  the  Carlson  cottage,  and  the  sidewalk  in 
front  of  it,  and  alsolthe  tracks  of  men  on  the 
side  of  the  street  nearest  the  cottage.  After- 
wards the  floor  of  the  cottage  was  painted  by 
some  one  unknown,  and  later  one  or  more 
blood  stains  were  found  on  one  of  the  walls 
of  the  cottage.  The  foregoing,  though  not 
intended  as  a  complete  resume  of  the  evidence 
introduced  by  the  prosecution,  is  a  sufficient 
statement,  for  the  purposes  of  this  opinion, 
of  the  leading  circumstances  which  the  evi- 
dence tends  to  establish,  and  upon  which  the 
prosecution  relied  for  a  conviction  of  the 
defendants. 

Counsel  for  the  plaintiff  in  error  have  as- 
signed upon  the  record  no  less  than  46  errors, 
and  in  support  of  their  assignments  of  errors 
have  filea  exceedingly,  and,  as  we  think, 
noedlessly,  voluminous  ar>2:ument8,  contain- 
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ing  matter  sufficient  to  fill  about  one  and  one 
fourth  volumes  of  the  size  of  the  Illinois  Re- 
ports, and  in  which  they  have  discussed,  inrith 
great  amplitude,  a  large  variety  of  prop- 
ositions, upon  which  tney  ask  a  reversal 
of  the  judgment  against  their  client.     Thia 
mode  of  argument  has,  of  itself,   presented 
a  serious  obstacle  in  the  way  of  an  early  de- 
cision of  the  case.     Fortunatelv,    however, 
as  we  view  the  record,  we  shall  not  be   re- 
quired to  consider  or  discuss  the  great  muss 
of  the  propositions  advanced,  but  shall  base 
our  decision  upon  only  one  portion  of    the 
numerous  errors  assigned.     In  impanel  in/3: 
the  Jurv  the  court  overruled  a  challenge  for 
cause  interposed  by  Coughlin   and  certain 
of  his  codeiendants,  among  other  jurors,   to- 
Elijah  J.  Bontecou  and  Benjamin  F.  Clark, 
and  they  were  each  sworn  as  jurors,  and  were 
members  of  the  jury  which  tried  the  case. 
At  the  time  these  jurors  were  called    the 
regular  panel  had  been  exhausted,  and  they 
were  jurors  summoned  on  a  special   venire 
by  a  special  bailiff  appointed  by  the  court 
for  that  purpose.    At  the  time  they  were 
called  and  examined  as  jurors,  Coughlin  had 
exhausted  his  peremptory  challenges  allowed 
him  by  law,  and  the  same  seemed  to  have 
been  true  of  his  codefendants,  who  joined  hi» 
challenge  for  cause. 

Elijah  J.    Bontecou,   being  examined  by 
counsel  for  the  defendants,   testified  as  fol- 
lows :    **  I  have  read  the  newspaper  accounts 
of  the  commission  of  the  crime  for  w^hich 
these  nien  are  on  trial.      Have  seen  in  these 
accounts  the  names  of  the  defendants.     Have 
read  such  accounts  daily  since  March  4th. 
Think  I  read  the  testimony  at  the  inquest, 
but  am  not  sure.     I  have  sometimes  talked 
about  the  guilt  or  innocence  of  these  men. 
Can  hardly  sav  that  I  have  discussed  the  ques- 
tion fully.     I  have  discussed  the  evidence 
with  reference  to  them  pro  and  con.     I  have 
now  an  opinion  whether  Burke,  O'Sullivan, 
and  Coughlin  are  guilty.     Have  no  decided 
opinion  as  to  the  f?uilt  or  innocence  of  Kunze. 
Having  heard  but  one  side  of  the  case  as  to 
Burke,  O'Sullivan,  and  Coughlin,  I  should 
say  that  I  had  formed  an  opinion.    That  opin- 
ion is  rather  firmly  held.     I  should  say  that 
it  amounts  to  a  conviction.    I  sometimes  have 
a  doubt  as  to  its  correctness.     My  doubt  as  to 
its  correctness  is  only  as  we  doubt  newspaper 
reports ;  that  is  all.     I  suppose  the  articles  to 
be  true.     I  have  an  opinion  as  to  whether  Dr. 
Cronin  was  killed  at  the  Carlson  cottage.     I 
have  no  opinion  as  to  whether  Burke  was  a 
tenant  of  that  cottage.     I  have  no  opinion  as 
to  whether  O'Sullivan  made  a  contract  with 
Dr.  Cronin  for  his  professional  services,  and 
as  to  whether  he  made  that  contract  for  the 
purpose  of  using  it  as  a  scheme  to  entice  the 
doctor  away  to  be  murdered;    also  as  to 
whether  the  doctor  was  taken  from  his  home 
by  the  horse  and  bugey  engaged  at  Dinan's 
livery  stable  by  Coughlin,  and  as  to  whether 
Coughlin  knew,  when  he  hired  the  rig  at  that 
stable,  that  it  was  to  be  used  to  take  the  doctor 
away  to  be  murdered ;  also  as  to  whether  the 
doctor  was  killed  in  pursuance  of  a  con- 
spiracy, and  whether  Coughlin,  O'Sullivan, 
and  Burke  were  members  of  that  conspiracy. 
Am  not  so  sure  that  Eunze  was  a  member  of 
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the  oonspiracT.  I  do  not  fell  the  same  way 
about  him.  I  have  not  felt  sure  that  the 
doctor  was  tried  by  a  committee  of  Camp  20. 
I  have  sometimes  thought  there  was  no  real 
trial,  but  only  an  apparent  one.  I  have  an 
opinion  that  uiere  was  a  sort  of  a  trial  there. 
I  htLYe  an  opinion  that  the  doctor  was  put  to 
death  in  poisuanoe  of  the  finding  at  such 
trial.  I  presume  I  haTO  expressed  these  vari- 
ous opinions,  and  that  my  friends  and  ac- 
quaintances generally  know  what  they  are. 
As  it  is  now,  I  have  a  prejudice  against  the 
members  of  Camp  20.  I  would  not  refuse  to 
believe  members  of  Camp  20  under  oath  as 
witnesses  merely  because  they  were  members 
of  it.  I  have  a  prejudice  against  them  only 
from  what  I  have  reftd.**  In  reply  to  ques- 
tions put  to  him  by  the  state's  attorney,  he 
said :  **  I  understand  that  there  is  a  legal 
presumption  that  every  defendant  placed  on 
trial  is  innocent  until  his  guilt  is  proved  in 
courts  and  that  he  can  be  convicted  only,  if 
at  all,  upon  evidence  adduced  in  court  in  his 
presence,  and  in  the  hearing  of  the  jurv ;  that 
nothing  must  weigh  in  the  juror's  mind  ex- 
cept the  evidence  heard  in  court,  and  the  law ; 
and  I  suppose  that  to  hang  a  man  on  anything 
else  would  be  equivalent  to  lynch  law.  1 
think,  with  my  own  knowledge  of  my  own 
mental  and  moral  make-up,  that,  if  sworn 
as  a  juror,  I  could  render  a  fair  and  impartial 
verdict  in  this  case,  based  exclusively  upon 
the  law  and  the  evidence. "  The  court  there- 
upon examined  the  juror  as  follows :  **  Ques- 
tion, Are  you  conscious  at  this  time  of  any 
inclination  to  find  this  verdict  one  way  or  the 
other?  Annoer,  I  have  an  inclination  to  find 
it,  of  course,  from  what  I  read.  I  am  prej- 
udiced against  them.  Q.  That  is  whai  I 
mean.  I  mean  to  say,  sitting  here  as  a  jury- 
man, would  you  have  an  inclination  to  find 
this  verdict  otherwise  than  according  to  the 
evidence?  A,  Why,  I  think  that  I  could  de- 
cide according  to  the  evidence.  I  feel  in  this 
way  about  it.  Not  having  heard  anything 
except  newspaper  evidence,  I  have  a  preju- 
dice as  it  is.  If  there  was  evidence  intro- 
duced to  show  that  these  parties  were  inno- 
cent, I  think  that  I  could  give  them  the  ben- 
efit of  the  doubt  in  that  case,  and  decide  ac- 
cording to  the  evidence.  There  is  that  orej- 
ndice,  a  sort  of  feeling  I  cannot  explain, 
that  I  have.  0.  Perhaps  I  could  state  it  in 
this  way  to  find  out  your  attitude  in  this  mat- 
ter :  liicse  men,  according  to  tiie  law,  are 
presumed  to  be  innocent,  for  the  reason  that 
they  have  had  no  trial.  There  has  been  no 
sworn  evidence  against  them.  They  have 
never  seen  the  witnesses  against  them.  The 
witnesses,  when  they  were  testifying,  if  they 
have  ever  testified  anywhere,  have  never  been 
cross-examined.  It  has  been  an  ex  parte  ex- 
amination before  the  grand  jury,  and  it  re- 
sulted in  an  accusation,  nothing  but  an  ac- 
cusation, not  estimated  in  the  law  bevond 
that,  except  as  a  mere  charge,  a  formal  plead- 
ing. This  is  the  first  time  these  men  have 
ever  been  brought  to  trial,  and  they  are  to 
be  tried  now  upon  the  evidence  of  sworn 
witnesses,  brought  here  to  confront  them. 
We  want  to  try  the  case  also  before  twelve 
fair  men,  men  who  are  willing  to  act  upon 
that  presumption  of  innocence,  that  is  to  say, 
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will  consider  them  innocent  all  through  this 
case  until  there  is  evidence  enough  to  convict 
them ;  who  will  listen  to  the  state's  evidenco 
and  listen  to  the  defendants'  evidence  fairly 
and  impartially,  and  bring  in  a  verdict  war- 
ranted only  by  the  evidence,  and  based  solely 
upon  the  evidence.  Could  you  sit  here  as  one 
01  tlie  twelve  men,  and  do  that  kind  of  thing? 
A.  I  think  I  could.  Q.  Would  you  have  an 
inclination  to  do  otherwise  than  bring  in  a 
verdict  according  to  the  evidence?  -4.  Well, 
I  have  the  inclination.  I  might  change  my 
inclination.  Q.  If  you  have  an  inclination 
at  this  moment  to  bring  in  a  verdict  on  any- 
thing but  the  evidence,  you  are  not  a  fair 
juror, — if  you  have  an  inclination  that  you 
are  disposed  to  find  a  verdict  otherwise  than 
warranted  by  the  evidence.  A.  No,  I  am 
not  disposea  to  do  that.  I  would  found  it 
wholly  upon  the  evidence.  Q.  You  mean 
by  that  word,  'inclination, '  that  you  have 
from  your  newspaper  reading,  of  course,  some 
impression  which  may  be  unfavorable?  A. 
Yes,  sir;  that  has  expressed  it.  Q.  Would 
those  opinions  or  impressions  in  any  manner 
influence  you  here  now,  when  you  are  sworn 
here  to  the  solemn  duty  to  try  this  case  on 
the  evidence?  A.  No,  sir.  0.  Are  you  cer- 
tain of  that?  A,  Positive  of  that.  Q.  No 
matter  what  you  have  read ;  no  matter  what 
impression  you  have  entertained  ;  no  matter 
what  prejudice  you  have  imbibed, — these 
men,  like  all  your  fellow  citizens  who  are 
accused  of  crime,  are  entitled  to  a  trial  before 
twelve  men.  You  will  eive  them  a  fair  trial  ? 
You  realize  that?  A.  Yes,  sir.  C-  They  are 
entitled  to  that  presumption  of  innocence, 
which,  of  course,  practically  amounts  to  this : 
that  they  are  innocent  until  evidence  ia 
brought  into  this  court  to  convict  them,  of 
a  proper  character.  Would  your  opinion 
strengthen  the  evidence  of  the  state,  — any 
opinion  which  you  entertain,— or  would  you 
simply  found  your  opinion,  which  shouKi  be 
your  verdict  upon  the  evidence  which  you 
hear  in  court,  treating  what  you  have  read  as 
useless  for  this  trial  ?  A,  Well,  sir ;  I  lianl  ly 
know  how  to  answer  that.  I  cannot  liel p  feel- 
ing that,  as  Mr.  Moore  has  said  here  the  same 
way,  that  it  would  require  evidence  to  change 
my  opinion  as  it  is  now,  but,  if  there  were 
testimony  introduced  to  convince  me  that  the 
men  were  innocent  of  this  thing,  I  would 
certainly  acquit  thera  in  spite  of  the  preju- 
dice. Q,  Suppose  the  state  introduced  no 
evidence  regarding  the  horse  and  buggy,  that 
they  introduced  no  evidence  that  is  very  good 
concerning  this  contract,  and  half  a  dozen 
other  of  these  instances  concerning  which 
you  have  probably  read,  and  the  defendants 
introduced  credible  evidence,  are  you  going 
to  act —  A.  No,  sir;  on  the  testimony  they 
might  give.  Q.  Suppose  they  did  not' intro- 
duce any  testimony,  and  the  state  did  not 
make  much  of  a  case?  A.  Then  I  should 
have  to  acquit  the  men.  Q.  You  are  all  the 
time  saying  it  would  require  some  evidence 
to  remove  your  opinion.  If  they  introduce 
evidence  to  show  their  innocence,  then,  of 
course,  you  would  act  upon  that.  Do  you 
appreciate  the  attitude  you  would  be  in, 
sworn  as  a  juror,  that  these  men  would  not 
be  obliged  to  say  anything  at  all  unless  thfr 
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state  made  out  a  case,  — they  would  not  be 
called  upon  to  introduce  any  evidence  until 
the  state  had  made  a  pretty  strong  case 
against  them?  If  their  counsel  deemed  their 
case  was  not  very  strong,  they  need  not  say 
anything,  they  could  rely  on  your  fairness 
and  my  fairness  not  to  convict  them  on  a 
weak  case,  — not  to  require  them  to  show  their 
Innocence?  They  could  trust  to  the  magna- 
nimity of  the  law,  which  considers  them  in- 
nocent until  they  are  proved  guilty?  A, 
Tour  honor,  it  does  not  seem  possible  for  any 
body  to  go  with  the  jury  without  having 
this  feeling;  I  have,  and  it  don't  seem  to  me 
that,  because  a  person  is  sworn,  that  they 
can  banish  all  this  prejudice  they  have,  and 
immediately  say  they  had  no  opinion,  and 
believe  the  men  innocent.  Q.  u  you  said 
you  believed  them  innocent  to-day,  I  would 
have  to  let  you  go  on  the  challenge  of  the 
state.  The  whole  question  here  is  whether 
or  not  you  are  capable  of  that  degree  of  fair- 
ness, of  that  judicial  consideration  of  that 
matter,  that  you  can  sit  here  and  say :  *This 
is  a  trial  of  my  fellow  citizens,  brought  here 
upon  an  accusation  of  the  state.  I  do  not 
know  whether  they  are  guilty  or  not.  I  shall 
only  find  them  guilty  when  there  is  evi- 
dence of  sufficient  credible  character  to  con- 
vince my  mind  in  an  unprejudiced  condition, 
beyond  all  reasonable  doubt,  of  their  guilt.' 
A,  I  believe  I  can  feel  that  way.^  The 
juror  was  then  examined  by  counsel  for  tlie 
people  as  follows:  *^ Question,  Does  this 
statement  of  yours  that  you  have  an  opinion 
that  it  would  take  evidence  to  remove  mean 
anything  more  than  that  you  cannot  perform 
a  miracle,  and  change  your  mind  without 
something  to  do  it?  Ansicer.  That  is  it. 
Q.  Notwithstanding  that  opinion  in  your 
mind,  you  believe  you  could  render  a  fair 
and  impartial  verdict,  based  exclusively 
upon  the  law?    A.  I  believe  I  could." 

Benjamin  F.  Clark,  being  examined  as  to 
his  competency  as  a  juror  by  counsel  for  the 
people,  testified  :  "1  have  an  opinion  as  to 
the  guilt  or  innocence  of  these  defendants, 
based  upon  what  I  have  read,  and  nothing 
else.  I  read  the  papers  very  attentively ;  read 
them  very  thoroughly  evenings.  I  under- 
stand that  the  law  presumes  a  defendant 
placed  on  trial  to  be  innocent  until  his  guilt 
is  established  beyond  a  reasonable  doubt.  I 
presume  I  approve  of  that  principle  of  law, 
and,  if  taken  as  a  juror,  notwithstanding 
any  opinion  derived  from  my  newspaper 
reading,  I  would  render  a  fair  and  impartial 
verdict,  based  upon  the  law  and  the  evi- 
dence." In  answer  to  questions,  put  to  him 
by  counsel  for  the  defendants,  he  testified : 
**I  have  read  the  Chicago  newspaper  accounts 
of  the  commission  of  the  crime  for  which 
these  men  are  on  trial, — the  murder  of  Dr. 
Cronin.  I  have  seen  in  those  accounts  the 
names  of  defendants  Burke,  O' Sullivan, 
Coughlin,  and  Kunze.  I  have  read  the 
newspapers  continuously, — daily,  I  should 
say.  I  take  the  Tribune  regularly,  and  the 
Tribune,  Times,  Inter  Ocean,  and  Herald 
Sundays.  These  are  the  papers  I  read,  and 
the  News  occasionally.  I  have  read  the 
articles  about  this  case  very  carefully,  and 
studied  them  very  closely.  I  have  given 
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considerable  thought  to  the  subject.  I  have 
read  the  testimony  that  was  given  at  the  cor- 
oner's inquest ;  also  the  testimony  that  was 
heard  at  Winnipeg,  and  that  purported  to  be 
the  testimony  given  before  the  grand  jury. 
I  have  frequently  discussed  the  question  of 
the  guilt  or  innocence  of  the  defendants  with 
my  acquaintances.  I  have  analyzed  and 
compared  what  was  said  in  the  public  news- 
papers to  be  the  evidence  in  the  case.  I  pre- 
sume I  have  commented  on  the  evidence  in 
talking  with  friends.  In  those  discussions 
I  have  heard  opinions  in  relation  to  the  guilt 
or  innocence  of  these  men  on  trial  expressed. 
I  ttxink  I  have  expressed  such  opinions.  I 
have  now  an  opinion  as  to  whether  Burke, 
O' Sullivan,  and  Coughlin  are  guilty  or  in- 
nocent. I  havn't  given  so  much  thought  as 
to  whether  Kunze  was  guilty  or  innocent  as 
I  have  to  the  others.  My  opinion  respecting 
the  guilt  or  innocence  of  Burke,  Coughlin, 
and  O'Sullivan  are  pretty  firmly  held.  I 
have  no  reasonable  doubt  of  their  correctness. 
I  think  I  have  expressed  those  opinions.  I 
think  some  of  my  friends  and  acquaintances 
know  what  my  opinions  are  on  that  subject. 
It  would  require  evidence  to  remove  those 
opinions.  I  have  an  opinion  that  Dr.  Cronin 
was  killed  in  pursuance  of  a  conspiracy.  I 
have  an  opinion  that  Burke,  O'Sullivan,  and 
Coughlin,  each  and  all,  were  members  of 
that  conspiracy.  That  opinion  is  pretty 
firmly  held,  like  the  others.  I  have  an  opin- 
ion as  to  whether  Dr.  Cronin  was  killed  at 
the  Carlson  cottage ;  and  as  to  whether  Mar- 
tin Burke  was  a  tenant  of  that  cottage  ;  and 
as  to  whether  O'Sullivan  made  a  contract 
with  Dr.  Cronin  last  spring  for  his  profes- 
sional services;  and  as  to  whether  he  made 
that  contract  for  the  purpose  of  using  it  as 
a  scheme  to  entice  the  doctor  away  to  be 
murdered ;  and  as  to  whether  the  doctor  was 
taken  away  from  his  house  on  May  4th  by  a 
horse  and  buggy  'hired  at  Dinan's  livery 
stable  by  Coughlin;  and  as  to  whether 
Coughlin  knew,  when  he  hired  the  horse  and 
buggy,  that  it  was  to  be  used  for  the  purpose 
of  taking  the  doctor  away  to  be  murdered. 
I  have  an  opinion  as  to  whether  the  doctor 
was  tried  by  a  committee  of  Camp  20  last 
spring,  and  as  to  whether  he  was  put  to  death 
in  pursuance  of  the  finding  of  that  commit- 
tee. I  have  a  prejudice  against  the  Clan-na- 
Gael  society  only  as  it  has  been  brought  to 
my  mind  in  reading  this  evidence.  1  never 
heard  of  this  society  before  the  1st  of  May 
last.  I  have  a  prejudice  against  the  mem- 
bers of  Camp  20  of  that  society.  I  think  that 
prejudice  would  lead  me  to  refuse  to  believe 
under  oath  members  of  Camp  20  testifying 
on  behalf  of  these  defendants  to  facts  which, 
if  true,  would  show  their  innocence ;  these 
defendants  also  being  members  of  that  camp. 
I  hardly  think  I  could  begin  this  trial  by 
presuming  these  men  to  be  innocent."  On 
further  examination  by  counsel  for  the  peo- 
ple, he  said:  "I  have  stated  that,  if  taken 
as  a  juror  in  this  case,  I  could  render  a  fair 
and  impartial  verdict,  based  exclusively  on 
the  law  and  the  evidence,  notwithstanding 
my  opinion.  I  have  no  doubt  about  that. 
Question,  Would  treat  the  testimony  of  mem- 
bers of  Camp  20  of  the  ClannaGael  the 
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ttme  as  you  would  any  other  witnesses,  up 
to  the  time  it  appeared  that  the  Clan-na-Gael 
or  that  camp  had  anything  to  do  with  this 
matter?   Answer.  I  may  have  an  opinion  prej- 
udiced against  them, — ^against  their  views. 
Q.  Would  you  allow  tliat  to  aflfect  your  crit- 
icism in  scrutinizing  and  weighing  their  evi- 
dence?     A.  Well,    I  do   not  know   that  I 
<x)uld  help  its  prejudicing  me  somewhat. 
Q.  I  want  to  know  whether  you  would  treat 
their  testimony  any  different  from  the  way 
Tou  would    treat  anybody's    testimony    of 
equal  character  and  equal  intelligence  and 
equal    relationship    to    the    defendants    on 
trial, — equal  association  with  the  defendants 
on  trial, — unless  it  appeared  from  the  evi- 
dence here  that  Camp  20  had  something  to 
do  with  this  crime,  or  was  in  itself  an  un- 
lawful combination.     Would  you  treat  them 
any  differently  from  the  manner  in  which 
you  would  treat  any  other  witness,  unless 
those  facts  appeared?      A.  I  am  afraid  I 
would  have  to.    I  am  prejudiced  against 
that  combination.     This  is  upon  the  under- 
standing that  it  is  an  unlawful  or  criminal 
combination.     Unless  that  appeared   in  the 
evidence,  I  think  I  would  be  able  to  cast  that 
aside,  and  give  my  verdict  according  to  the 
law  and  the  evidence  in  the  case. "    The  court 
thereupon  examined  the  juror  as  follows: 
"  Q.  Mr.  Clark,  all  witnesses  when  they  come 
to  the  witness  stand  and  are  sworn,   their 
oiedibility  is  in  the  hands  of  the  jury ;  that  is 
to  say,  the  jury  have  a  right  to  determine 
whetiier  they  are  to  be  believed,   from  their 
association,  their  interests,   their  surround- 
ings, and  manner  of  testifying, — all  those 
things  which  in  ordinary  life,  go  to  make  up 
the   question  of  a  man's  honesty  or  dis- 
honesty,   his  credibility  or  discredibility. 
You  have  the  right,  of  course,   as  to  every 
witness,  when  he  comes  to  the  stand,  to  dis- 
credit him,  if  you  believe,  upon  his  interest, 
if  he  seems  to  have  any,   or  upon  his  lack 
of   truthfulness,    if   he  seems  to  lack  that 
quality,  and  in  every  respect  take  into  con- 
sideration everything  that  surrounds  him; 
but  you  have  no  right,  of  course,  to  disregard 
a  man  simply  because  he  belongs  to  some 
particular  society,  or  some  particular  race, 
or  some  particular  nationality,  or  anything 
of  that  kind,  prior  to  the  time  that  some  evi- 
dence was  introduced  to  show  that  he  be- 
longed to  a  criminal  combination,  or  prior  to 
the  time  that  some  evidence  was  introduced  to 
show  that  the  man  was  a  man  whose  veracity 
was  not  ordinarily  credited  by  the  people,  or 
some  other  thing  of  that  kind,  which  would 
give  you  a  right  to  take  his  testimony  with 
allowance.     Or  perhaps,  under  the  circum- 
stances, the  question  which  is  put  to  you 
about  this  testimony  is  a  narrow  one.    You 
must  answer  it  as  narrowly  as  it  is  put  to 
vou, — whether  or  not  you  would  refuse  to  be- 
lieye  members  of  Camp  20,  testifying  in  be- 
half of  these  men,  simply  because  they  are 
members  of  Camp  20.    That  is  the  question. 
Would  you  do  so,  or  would  you  treat  their 
testimony  in  view  of  the  other  remarks  of 
the  court,  in  the  light  of  their  entire  sur- 
rounding?   A,  Well,  that  might  be  a  prej- 
udice,    it  would  be  hard  work  for  me  to  get 
<^ver  that  prejudice,  judge.     Q.  Your  prej- 

19  L.  K.  A. 


udice  agaiost  the  organization  Itself?  A, 
Yes,  sir;  as  an  oriranization.  Q.  I  cannot 
say,  of  course.  That  is  for  you  to  determine 
entirely.  I  cannot  determine  that.  I  do 
not  know  anything  about  it.  I  only  know 
this :  that,  If  taken  as  a  juryman,  you  ought 
not  to  act  upon  any  prejudices,  or  upon 
any  opinion.  I  am  certain  about  that,  and  I 
want  to  be  very  certain  that  you  would  not, 
before  I  would  be  willing  to  let  you  qualify 
as  a  juryman.  The  question  is  whether  or 
not  you  would  discredit — I  mean  refuse  to 
believe — these  men  simply  because  they  have 
joined  this  organization,  and  belong  to  that 
camp.  A.  I  think  I  should  throw  my  prej- 
udices aside,  and  decide  upon  the  law  and 
the  evidence  as  it  was  given,  so  far  as  I  was 
able  to  do.  I  am  strongly  prejudiced  now. 
Q,  Strongly  prejudiced  against  that  or- 
ganization, that  is  true.  It  is  like  a  great 
many  other  prejudices.  It  may  be  invented. 
I  don't  know  anything  about  that.  I  won't 
know  until  you  get  through  with  this  case. 
Certainly  you  ought  not  to  act  upon  any- 
thing except  what  you  hear  in  this  case.  A. 
1  should  certainly  try  to  give  my  decision  in 
accordance  with  that.  Q.  You  would  not  do 
that, — as  I  understand  you  to  say, — you 
would  not  do  that.  Do  you  believe  them —  I 
take  it,  you  believe,  from  what  you  said  in 
your  last  answer,  that  you  would,  if  taken  as 
a  juryman,  be  able  to  render  a  fair  and  im- 
partial verdict  on  the  law  and  the  evidence? 
A.  I  should  endeavor  to  do  so,  certainly.  Q. 
Do  you  believe  you  could?  A,  I  do  not 
know,  judflre,  whether  I  would  want  to  say 
that  I  coul)l  or  not.  Queitian  by  counsel  for 
the  people :  Are  you  in  any  different  state  of 
mind,  Mr.  Clark,  now,  from  the  state  of  mind 
you  were  in  when  you  told  me  you  had  no 
doubt  of  your  ability, — that  you  could  do  it? 
A.  Well,  the  question  has  been  put  in  a  little 
different  shape,  has  it  not?  By  the  court: 
In  what  resi>ect  is  it  different?  A.  I  want 
to  convey  this  idea :  that  I  am  strongly  prej- 
udiced. I  would  ffet  away  from  my  preju- 
dices if  I  could.  Ii  I  was  serving  on  this  jury 
I  certainly  would  try  to  throw  aside  prej- 
udice, and  give  my  decision  on  the  law  and 
the  evidence  as  presented  to  me.  Q.  You, 
of  course,  have  reflected  somewhat  on  the 
principles  which  govern  the  administration 
of  criminal  law, — probably  you  have?  A. 
Somewhat ;  yes,  sir.  O.  That  is,  that  these 
men  are  presumed  to  be  innocent,  as  you 
would  be,  as  I  would  be,  as  anybody  else 
would  be,  were  they  brought  into  court  to 
be  tried  on  an  accusation  of  crime,  after  an 
indictment  found  by  the  grand  jury,  because 
prior  to  that  time  there  has  been  nothing  but 
an  ex  parts  hearing,  and  a  very  hurried  one 
sometimes,  before  the  grandjury,  and  it  has 
resulted  in  an  accusation.  For  the  first  time 
now  these  particular  men  here  are  brought 
into  court  to  be  tried  upon  that  indictment. 
They  are  entitled  to  be  tried  upon  the  legal 
presumption  of  innocence.  The  practical 
effect  or  that  presumption  is  that  the  state 
carries  the  burden  of  proof,  and  must  in- 
troduce evidence  here  sufficient  to  prove  their 
fuilt,  and  that  must  remain  even  after  the 
efendants  introduce  their  evidence;  there 
must  be  a  balance  so  strong  in  favor  of  their 
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t^ilt  as  to  leave  no  reasonable  doubt  in  the 
minds  of  the  jury,  after  it  is  all  in,  that  they 
are  guilty,  before  any  action  can  be  taken. 
80  the  legal  principles  are  that  the  presump- 
tion of  innocence  which  prevails  practically 
for  the  purpose  of  makine  the  state  hTing  in 
evidence  against  them  ana  carry  the  burden 
all  through ;  that  is,  the  state  must  carry  the 
burden,  and  the  men  are  entitled  to  acquittal 
if  the  state  cannot  make  that  sort  of  a  case 
against  them.  Don't  you  believe  that,  sit- 
ting here  as  a  juryman,  feeling  tho  full  re- 
sponsibility of  your  position  as  a  juror  try- 
ini?  your  fellow  citizens  for  a  grave  matter, 
where  their  lives  and  liberty  are  in  jeopardy, 
that  you  would  act  according  to  these  le^al 
principles,  and  render  a  fair  and  impartial 
verdict,  based  alone  upon  the  evidence  .and 
the  law?  A.  I  think  I  could.  Tes,  sir;  I 
should  try  to.  Q.  When  you  were  interro- 
gated bv  Mr.  Forrest,  you  replied  to  him  that 
you  had  no  reasonable  doubt  about  the  cor- 
rectness of  the  opinion  which  you  had 
formed.  The  court  wants  to  know  if  you 
mean  by  that  that  you  have  no  reasonable 
doubt  regarding  that,  providing  the  facts 
stated  in  the  papers  were  true ;  1!  it  were  a 
hypothetical  opinion  you  mean, — that  is,  an 
opinion  based  upon  the  possibility,  or  prob- 
ability, even,  of  the  facts  as  stated  in  the 
riper.  A,  The  statement  in  the  paper  is  all 
have  to  found  an  opinion  upon.  Q,  When 
you  say  you  have  no  reasonable  doubt,  did 
you  mean  that,  if  the  statements  were  true, 
then  you  had  no  reasonable  doubt?  Is  that 
what  you  meant?  A,  Certainly.  Q.  And 
nothing  else?    A.  Yes,  sir." 

Upon  the  foregoing  examination  of  these 
jurors  the  court  held  that  the  competencv  of 
each  was  established,  and  overruled  the  chal- 
lenge for  cause  interposed  to  each  by  Cough- 
lin  and  certain  of  his  codefendants,  and  the 

iurors  were  sworn  and  formed  a  part  of  the 
ury  before  which  the  trial  was  had.  Ex- 
ceptions to  these  rulings  were  duly  preserved, 
and  Coughlin  now  assigns  them  for  error. 
The  propriety  of  these  rulings  constitutes  the 
only  question  we  feel  called  upon  to  con- 
sider. 

The  original  Constitution  of  this  state, 
adopted  at  the  time  the  state  was  admitted 
into  the  Union,  provided  that  in  all  prosecu- 
tions by  Indictment  or  information  the  ac- 
cused should  have  a  right  to  '^ a  speed v  public 
trial  by  an  impartial  jury  ;"  and  in  both  the 
subsequent  revisions  of  the  Constitution,  viz. , 
that  of  1848,  and  that  of  1870,— the  one  now 
in  force, — the  same  provision  has  been  re- 
tained, and  it  is  now,  as  it  has  been  ever 
since  the  state  has  had  an  existence,  a  part 
of  our  fundamental  law.  The  same  provision 
is  found  in  the  Constitution  of  the  United 
States,  and,  as  we  may  presume,  in  those  of 
most,  if  not  all,  the  states  of  the  Union. 
With  us,  it  is  found  in  what  is  known  as  the 
^Bill  of  Rights,''  in  which  this  and  many 
other  of  the  provisions  declaratory  of  the 
fundamental  principles  of  human  ri^bts,  and 
of  free  and  just  government,  which  have 
come  down  to  us  from  the  great  charter  of 
English  liberty,  are  gathered  up  and  made 
a  part  of  our  constitutional  law.  In  the 
legal  and  constitutional  history  of  England 
lOLuRA. 


the  term  **  impartial  Jury"  has  received  a  flxe<i 
and  definite  meaning,  and,  the  term  having^ 
been  borrowed  from^the  common  law  as  It. 
had  existed  there  for  ages,  it  must  be  deemed 
to  have  been  adopted  in  view  of  the  recog- 
nized and  well -understood  meaning  whiclv 
had  thus  been  fixed  upon  it.  Eason  v.  StaU, 
6  Baxt.  466.  The  Constitution  must  be  con- 
strued as  guaranteeing  to  every  defendant  in  a. 
criminal  prosecution  a  trial  by  an  "  impartial 
jury,"  as  that  term  was  understood  at  com- 
mon  law.  It  was  a  cardinal  rule  of  the  com- 
mon law  that  juries,  to  be  impartial,  should 
stand  indifferent  between  the  parties.  Th& 
rule  is  laid  down  by  Lord  Coke  that  he  that 
is  of  the  jury  must  be  liber  homo;  that  is, 
not  only  a  freeman,  and  not  bound,  but  also 
one  that  hath  such  freedom  of  mind  that "  he- 
stands  indifferent  as  he  stands  unsworn.*^ 
Co.  Litt.  155a,  note  d,  ''It  is  essential  that 
every  juryman  should  be  wholly  free,  even 
from  the  suspicion  of  bias,  and  be  omn%. 
exceptione  mc^oree,^  Dauncf^y  v.  Berkeley ^ 
cited  in  8  Chitty,  Oen.  Pr.  795.  As  said  irv 
Hesketk  v.  Braddock,  8  Burr.  1147 :  "  The  law 
has  so  watchful  an  eye  to  the  pure  and  un- 
biased administration  of  justice  that  it  will 
never  trust  to  the  passions  of  mankind  ii^ 
the  decision  of  any  matter  of  right."  Chal- 
lenges to  jurors,  based  upon  an  allegation  or 
bias,  favor,  or  partiality  were,  at  Uie  com- 
mon law, divided  into  two  classes,  viz.,  prin- 
cipal challenge  and  challenges  to  the  favor. 
A  principal  challenge  was  grounded  on  sucb. 
manifest  presumption  of  partiality  that,  if 
the  fact  alleged  was  proved  to  be  true,  the- 
disqualification  of  the  juror  followed  as  a. 
legal  conclusion,  incapable  of  belnf  re- 
butted. In  case  of  a  challenge  to  the  nivor, 
on  the  other  hand,  the  disqualification  arose- 
as  a  conclusion  of  fact  to  be  determined  by 
the  triers ;  the  evidence  adduced  in  support 
of  the  challenge  leading  to  no  presumption, 
which  might  not  be  overcome  by  other  evi- 
dence. Among  the  various  matters  which, 
at  common  law,  were  held  to  be  principal 
cause  of  challenge, — that  is,  cause  from, 
which  bias  or  partiality  would  be  inferred 
as  a  legal  conclusion, — were  these :  Consan- 
guinity or  affinity  of  the  jury  with  either  of 
the  parties  within  the  ninth  decree ;  that  the 
juror  was  godfather  to  the  child  of  either 
party,  or  e  eont^reo;  that  the  juror  was  of  the 
same  society  or  corporation  with  either  party  ; 
or  was  tenant  or  "within  the  distress"  of 
either  party ;  or  had  an  action  implving  mal- 
ice depending  between  him  and  either  party ;. 
or  was  master,  servant,  counselor,  stewara, 
or  attorney  for  either  partv ;  or,  after  he  wjis- 
returned,  tie  ate  and  drank  at  the  expense  of 
either  party,  or  had  been  chosen  as  arbitrator 
by  either  party.  By  most  of  the  authorities 
it  was  held  to  be  ground  of  principal  chal- 
lenge that  the  juror  had  formed  and  declared 
his  opinion  touching  the  matter  in  contro- 
versy. 5  Bacon,  Abr.  858 ;  8  Bl.  Com.  363  ► 
2  Tidd,  Pr.  a53 ;  Co.  Litt.  155 ;  8  Burn,  J. 
P.  28th  ed,  519;  21  Vin.  Abr.  252;  1  Chitty. 
Crim.  Law,  541 ;  8  Chitty,  Gen.  Pr.  704 ; 
Pringle  v.  Hum,  1  Cow.  186,  note  J;  Pleople  v. 
Bodine,  1  Denio,  804.  According  to  these  au- 
thorities, and  others  like  them,  where  the 
matter  alleged  was  held  to  be  ground  for 
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principal    challenge,    all    the    challenging 
part  J  was  called  upon  to  do  was  to  prove  the 
existence  of  the  fact  alleged  by  him  as  a 
ground  of  challenge,  and,  that  being  shown, 
the  incompetency  of  the  juror  followed  as  a 
necessary  legal  consequence,  and  in  such  case 
no  inquiry  was  permitted  as  to  whether, 
notwithstanding  the  fact  shown,  he  could  sit 
as  a  juror,  and  render  a  fair  and  impartial 
verdict.     The  law,   from  the  fact  proved, 
oonclusiyely  presumed  bias,  and  permitted 
no  further  inquiry.     In  this  state  triers  are 
not  appointed,  according  to  the  mode  of  pro- 
cedure at  common  law ;  all  challenges,  by 
our  practice,  being  determined  bv  the  court. 
Xor  has  the  common- law  distinction  between 
principal  challenges  and  challenges  to  the 
hror  been  kept  up  in  this  state  ;  still  many 
of  the  principles  growing  out  of  that  dis- 
tinction have  been  habitually  recosmized  and 
enforced.     Indeed,  most  of  the  objections  to 
jurors  which  at  common  law  were  held  to  be 
ground  of  principal  challenge  are  held  with 
IS  to  be  absolute  disqualifications ;  that  is, 
npon  mere  proof  of  the  fact  alleged,  the  dis- 
qiialification  follows  as  a  le^al  conclusion, 
and  evidence  la  not  admitted  to  show  that, 
Botwithsttanding  the  fact  proved,  the  juror 
19  really  impartial. 

In  view  of  the  principles  discussed  thus 
far,  two  inquiries  legitimately  arise  in  the 
present  case :  (1)  yHiether  the  facts  proved 
m  relation  to  the  lurors  challenged  consti- 
tuted diaqnaMdcaiions  per  se ;  and  (2)  if  they 
must  be  held  to  be  such  as  raise  only  a  prima 
facie  presumption  of  bias  or  partiality : 
whether,  in  view  of  all  the  evidence  adduced 
upon  the  hearing  of  the  challenges  for  cause, 
the  court  was  justified  in  deciding  that  the 
jurors  were  competent.  In  5  Bacon,  Abr. 
&>3,  it  is  laid  down  as  a  principal  cause  of 
challenge  that  a  juror  ''has  delivered  his 
opinion  touching  the  matter.  *  So,  in  Blake 
T.  Milltfaugh,  1  Johns.  816,  it  was  held 
Utat  a  juror  who  had  previously  given  an 
opinion  on  the  very  question  in  controversy 
vas  incompetent.  ''If  one  has  expressed  an 
opinion  upon  the  prisoner's  ^lilt,  it  is  good 
errmnd  of  challenge  for  principal  cause.'' 
isrtenfieldY,  People,  74  N.  Y.  277.  The  cases 
in  this  country  are  numerous  where  the  for- 
mation and  expression  of  an  opinion  as  to 
th€  merits  of  the  controversy  are  held  to  be 
a  d isq oal  iflcation  per  se.  There  are  also  many 
'jL<«fa 'where  the  mere  formation  of  such  opin- 
}>:>!:,  though  not  expressed,  especially  if  it 
appears  that  evidence  will  be  required  to  re- 
B^ive  it,  is  held  to  be  such  disqualification. 
Among  the  numerous  decisions  of  this  charac- 
:•  r  in  the  other  states  the  following  may  be 
?i>d:  Pulmeff  v.  Sla^,  42  Ohio  St.  096; 
BAJt  V.  State,  45  Ark.  165 ;  Stephens  v.  Peo- 
r-V.  38  Mich.  789 ;  Broum  v.  State,  57  Miss, 
m,  and  numerous  cases  there  cited :  Brown 
▼.  ^^ate,  70  Ind.  676 ;  Dugle  v.  State,  100  Ind. 
119;  Oaodufin  v.  BlacMey,  4  Ind.  438;  StaU 
r.  Bifks^  32  La.  Ann.  1098 ;  MiUer  v.  State, 
SSXeb.  437;  (hoens  v.  State,  82  Neb.  167; 
'jl^re  r.  Com,  79  Pa.  808 ;  State  v.  CoelJa, 
^  Wash.  99 ;  State  v.  OaUer,  82  Mo.  623 ; 
i  laa  r.  StaU  (Ark.)  19  8.  W.  Rep.  1066. 
B>:t,  in  view  of  the  importance  of  the  ques- 
'•'■□  before  vlb,  and  of  the  desirability  of  ar- 
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riving  at  a  perfectly  correct  understanding 
of  the  rule  on  this  subject  as  it  has  been 
administered  in  this  state,  it  may  not  be 
amiss  to  attempt  a  somewhat  comprehensive 
review  of  the  decisions  to  be  found  in  our 
own  reports  having  any  material  bearing  on 
tlie  subject.  It  will  be  found,  we  thinks 
that  at  an  early  period  of  our  judicial  his- 
tory a  wise  and  conservative  rule  was  an- 
nounced, sufificiently  definite  to  insure  to  the 
accused  a  trial  by  an  impartial  jury,  yet 
sufficiently  fiexible  to  meet  the  ever  varying 
conditions  which  mav  arise  in  the  adminis- 
tration of  justice;  and  that  the  rule  thus 
formulated  has  been  consistentljr  and  firmly 
applied  and  adhered  to  ever  since,  and  is 
now,  except  perhaps  so  far  as  it  has  been 
modified  by  our  recent  statute,  the  law  by 
which  we  are  governed  to-day. 

The  first  case  in  which  the  competency  of 
a  luror  who  had  formed  an  opinion  was  con- 
sidered was  Noble  v.  PeopU,  1  111.  29.  The 
report  of  that  case  shows  merely  that  the 
juror  had  formed  an  opinion,  but  had  not 
expressed  it ;  and  the  court,  in  holding  him 
not  disqualified,  said:  ''The  law  and  Con- 
stitution provide  that  all  men  sliall  be  tried 
by  an  impartial  jury ;  but,  as  the  mind  of 
man  is  organized,  it  is  almost  impossible 
for  a  jury  to  be  perfectly  impartial.  Slight 
impressions  will  appear  on  the  mind  of  any 
person  who  will  at  all  think  of  any  subject. 
This  is  unavoidable.  These  impressions 
will  go  on  step  bv  step  on  the  mind,  until 
they  are  confirmed  into  complete  opinions. 
Yet  the  law  cannot  draw  any  distinction  be- 
tween the  most  hasty  impressions  and  a  con- 
firmed opinion ;  therefore  all  these  grades  of 
opinion  must  be  treated  alike,  and  ought  not 
to  disqualify  the  person  from  acting  on  the 
jury.  It  is  quite  a  different  thing  when 
these  opinions  are  expressed.  Every  person 
wishes  to  appear  to  the  world  consistent; 
therefore  there  is  a  strong  partiality  for  those 
opinions  when  expressed ;  so  much  so  that 
it  disqualifies  a  person  so  situated  from  act- 
ing on  a  junr."  The  value  as  an  authority 
of  the  remarks  here  quoted  is  very  much  im- 
paired by  the  meagemess  of  the  report  of  the 
facts  upon  which  they  are  based.  Nothing 
is  stated  tending  to  show  the  strengtli  of  th& 
juror's  opinion,  or  as  to  whether  it  was  fixed 
and  settled  or  otherwise.  Nor  does  it  appear 
whether  the  opinion  was  as  to  the  guilt  or 
innocence  of  the  accused,  or  as  to  some  col- 
lateral  fact.  Bearing  in  mind  the  rule  tliat 
the  party  interposing  the  challenge  has  the 
burden  of  sustaining  it  by  proof,  it  is  clear 
that,  if  the  report  states  all  the  facts  shown 
by  the  evidence,  the  decision  holding  that 
the  impartiality  of  the  juror  had  not  been 
successfully  impeached  was  clearly  correct, 
wholly  regardless  of  whether  a  fixed  and  set- 
tled opinion  as  to  the  guilt  or  innocence  of 
the  accused  would  have  been  a  disqualifica- 
tion or  not.  The  juror's  opinion,  so  far  as 
appears,  may  have  been  but  slight,  or  only 
hypothetical,  and  so  not  amounting  to  a  dis- 
qualification under  any  rule  applicable  to  the 
subject ;  and  a  decision  of  the  question  as  to 
what  might  have  been  the  result  if  the  juror's 
opinion  had  been  so  far  fixed  and  settled  aa 
to  be  likely  to  influence  his  action  as  a  mem- 
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ber  of  the  panel,  so  far  as  we  can 
from  the  report,  was  not  called  for. 

The  question  next  arose  in  Smith  v.  Eames, 
4  111.  76,  86  Am.  Dec.  515,  where  it  received 
a  full  and  careful  consideration,  and  the  de- 
cision there  rendered  has  been  the  leading 
authority  on  the  subject  from  that  time  to 
the  present.  In  that  case,  a  juror,  being  ex- 
amined on  his  toir  dire  by  the  defendant's 
counsel,  testified  that  he  haa  both  formed  and 
expressed  an  opinion  in  relation  to  the  ri^ht 
of  the  plaintiff  to  recover.  On  examination 
by  the  plaintiff's  counsel,  he  testified  that  he 
had  formed  his  opiniot  from  rumor ;  that  he 
did  not  know  who  the  witnesses  were ;  that 
he  still  entertained  his  opinion,  if  what  he 
had  heard  was  true ;  but  he  was  not  asked 
whether  he  believed  the  rumors  to  which  he 
referred.  The  trial  court  held  him  to  be  com- 
petent, and  this  court  affirmed  that  decision. 
In  the  opinion,  which  was  delivered  by  Mr, 
Justice  Breese,  it  was  said :  **  A  juror,  is  dis- 
(jualified  if  he  has  expressed  a  decided  opin- 
ion upon  the  merits  of  the  case.  If,  without 
any  qualification  whatever,  a  juror  says 
that  the  defendant  Is  guilty,  or  the  like,  or 
that  the  plaintiff  ou^ht  to  recover  in  the  ac- 
tion, or  that  the  verdict  ought  to  be  against 
the  plaintiff,  he  would  be  disqualified,  as  not 
■standing  impartial  between  the  parties.  If, 
-on  the  contrary,  a  juror  sa^s  that  he  has  no 
prejudice  or  bias  of  any  kind  for  or  against 
^either  party  ;  that  he  has  heard  rumors  m  re- 
lation to  the  case,  but  has  no  personal  knowl- 
edge of  the  facts;  and  from  the  rumors  he 
has  formed  and  expressed  an  opinion  in  a 
particular  way,  if  they  were  true,  without 
►expressing  any  belief  in  their  truth, — we 
:should  think  he  would  not  be  disqualified. 
By  hearing  reports  of  a  case,  not  from  the 
witnesses,  nor  from  the  parties,  but  from  com- 
mon fame,  and  making  up  an  opinion  upon 
them,  the  juror  has  not  prejudged  the  case, 
unless  the  case  should  turn  out  to  be  precisely 
as  the  rumors  were, — a  thing  very  improb- 
able ;  but  he  has  adjudged  only  the  rumors, 
varying  in  their  hue  and  color  as  they  cir- 
culate through  the  country.  The  human  mind 
is  so  constituted  that  it  is  almost  impossible, 
•on  hearing  a  report  freely  circulated,  in  a 
country  or  neighborhood,  to  prevent  it  from 
•coming  to  some  conclusion  on  the  subject ; 
and  this  will  always  be  the  case  while  the 
mind  continues  to  be  susceptible  to  impres- 
sions. If  such  impressions  become  fixed,  and 
Tipen  into  decided  opinions,  they  will  in- 
fluence the  man's  conduct,  and  will  create, 
necessarily,  a  prejudice  for  or  against  the 
party  towards  whom  they  are  directed,  and 
should  disqualify  him  as  a  juror."  Again : 
""  If  a  person,  without  any  knowledge  of  the 
facts,  upon  the  faith  of  mere  rumor  alone, 
forms  a  decided  opinion,  and  is  convinced, 
without  any  evidence,  he  is  not  fit  to  judge 
his  fellows.  But  if,  in  obedience  to  the  laws 
of  his  organization,  his  mind  receives  im- 
pressions from  the  reports  he  hears,  which 
have  not  become  opinions  fixed  and  decided, 
though  they  may  seem  to  be  at  first,  he  would 
not  be  disqualified."  Then,  after  reviewing 
various  auUiorities,  the  opinion  proceeds: 
**  We  lay  down  this  rule :  That  if  the  juror 
has  made  up  a  decided  opinion  on  the  merits 
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of  the  case,  either  from  a  personal  knowledge 
of  the  facts,  from  the  statements  of  witnesses, 
from  the  relations  of  the  parties  or  either  of 
them,  or  from  rumor,  and  that  opinion  is 
positive,  and  not  hypothetical,  ana  such  as 
will  probably  prevent  him  from  givine  an 
impartial  verdict,  the  challenge  should  be 
allowed.  If  the  opinion  be  merely  of  a  light 
and  transient  character,  such  as  is  usuully 
formed  by  persons  in  every  community,  upon 
hearing  a  current  report,  and  which  may  be 
changed  by  the  relation  of  the  next  person 
met  with,  and  which  does  not  show  a  convic- 
tion of  the  mind,  and  a  fixed  conclusion 
thereof,  or  if  It  is  hypothetical,  the  challenge 
ought  not  to  be  allowed. " 

Since  the  decision  in  Smith  v.  Eames  was 
announced,  the  rule  stated  in  the  paragraph 
last  quoted  has  been  referred  to  and  foUowcii, 
and  has  been  accepted  as  the  settled  law,  and 
it  must  be  noW  so  regarded  except  so  far  as 
it  has  been  modified  by  the  fourteenth  section 
of  the  Act  of  1874  in  relation  to  jurors.  The 
first  case  in  which  it  was  cited  and  applied 
was  Gardner  v.  People,  4  III.  83.  There  sev- 
eral jurors  to  whom  a  challenge  for  cause  was 
interposed  testified  on  their  toir  dire  that 
they  had  formed  and  expressed  opinions  as 
to  me  guilt  or  innocence  of  the  prisoners 
from  reports ;  that  they  had  heard  none  of  the 
witnesses,  nor  any  person  who  professed  to 
know  the  facts,  aetail  them ;  that  they  had 
no  reason  to  believe  or  disbelieve  the  reports 
more  than  any  other  reports  that  float  through 
the  neighborhood  ;  ana  that  the  opinions  they 
had  expressed  were  that,  if  the  reports  were 
true,  their  opinions  were  as  they  stated.  On 
applying  the  foregoing  rule,  these  jurors 
were  held  to  be  competent. 

In  Sellers  v.  People,  4  111.  413,  a  juror  a 
short  time  prior  to  the  trial,  and  on  different 
occasions,  said  that  he  believed  the  prisoner 
**  would  be  hung ;  that  he  ought  to  be  hung ; 
that  nothing  could  save  him ;  that  salt  could 
not  save  him ;  and  that  there  was  no  law  to 
clear  him;**  and  subsequently  went  to  the 
jail,  and  told  the  prisoner  that  he  ought  not 
to  be  hung,  and,  if  he  were  on  the  jury,  he, 
would  not  be  hime.  The  court,  quoting  what 
was  said  in  Smim  v.  £!ame$,  viz.,  that  "if, 
without  any  qualiflcation  whatever  a  juror 
says  that  the  defendant  is  guilty,"  or  th« 
like,  he  is  disqualified,  held  the  juror  iocom« 
petent. 

In  V&nnum  v.  Harwood,  6  111.  659,  thd 
Jurors  in  answer  to  questions  put  to  them  by 
counsel  for  the  defendant,  severally  declarea 
that  they  bad  neither  formed  nor  expressed  afl 
opinion  relative  to  the  riehts  of  the  parties  oi 
the  merits  of  the  case.  Tney  were  all  accept-^ 
ed  and  sworn  without  challenge,  and,  a  verJ 
diet  being  rendered  in  favor  of  the  plaintiff, 
the  defendant,  on  motion  for  a  new  trial 
proved  by  the  affidavits  of  witnesses  that  on^ 
of  the  jurors,  before  the  trial,  had  declared, 
among  other  things,  that  the  plaintiff  oughl 
to  and  would  recover  heavy  damages  agaiusj 
the  defendant.  The  motion  for  a  new  trial 
having  been  denied,  this  court,  on  apncali 
held  that,  under  the  rule  laid  down  in  Smiu 
V.  Eames,  the  juror  was  incompetent,  and  foj 
that  reason  the  judgment  was  reversed,  and  \ 
new  trial  awarded. 
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In  BojOer  ▼.  People,  8  111.  868,  a  Juror, 
wbea  first  examined,  stated  that  he  bad 
formed  and  expressed  an  opinion  from  re- 
ports, a  part  of  which  he  believed.  When 
farther  examined,  he  stated  that  the  opinion 
he  had  formed  was  on  the  hypothesis  that  the 
rumors  were  true,  only  a  part  of  which  he  be- 
lieved ;  in  fact,  he  had  no  opinion  whether  the 
rumors  which  he  had  heard  were  true  or  false, 
and  that  the  opinion  he  had  formed  was  not  of 
a  fixed  and  definite  character.  This  court,  in 
holding  the  juror  competent,  remarked  Uiat 
the  objection  was  not  as  strong  as  that  appear- 
in?  in  Smith  y.  Eames,  and,  in  further  elu- 
cidation of  the  rule  in  such  cases,  it  was  said : 
"It  seems  sufficient  if  the  judgment  of  the 
juror  is  convinced ;  if  his  belief  is  established 
from  facts,  of  the  truth  of  which  he  has  no 
reiLsonable  doubt,  of  the  guilt  or  innocence 
if  the  accused,  or  that  one  party  or  the  other 
should  recover.  Has  the  existence  of  certain 
facts  been  so  established  in  his  mind  as  to  pro- 
duce conviction?  If  so,  he  is  incompetent, 
for  neither  party  should  be  put  to  the  ne- 
cecity  of  producing  proof  to  remove  a  pre- 
ojnceived  opinion.  If  the  juror  is  ready  to 
re^)ond  to  the  question,  *Is  the  prisoner 
gniltj,  or  is  he  innocent?'  then  he  is  incom- 
petent. But  if,  from  not  being  convinced 
of  the  existence  of  or  nonexistence  of  certain 
iicts,  he  is  imable  to  determine  that  ques- 
tion, then  be  is  competent.  ^ 

In  Xeely  v.  People,  13  111.  685,  one  juror 
testified  that  he  lutd  heard  statements  which 
be  then  believed  and  still  believed  to  be 
true,  and  from  those  statements  had  formed 
an  opinion  ;  that,  if  the  evidence  should  turn 
out  as  he  had  heard,  he  had  an  opinion,  but, 
if  the  evidence  should  be  different,  he  would 
be  governed  by  the  evidence  in  finding  a 
Terdict.  A  second  juror  testified  that  he  had 
farmed  an  opinion  from  statements  he  had 
b»rd,  and  that  those  statements  came  from 
Each  a  lource  that  he  believed  them  to  be 
true.  A  third  juror  testified  that  he  had 
formed  an  opinion  from  statements  he  had 
taeard  ;  that  he  believed  the  statements  he  had 
Iiieard  to  be  true,  but  did  not  know  whether 
ke  heard  them  from  witnesses  or  not ;  that  he 
should  believe  them  until  disproved,  but 
that»  if  the  contrary  was  proved,  he  did  not 
know  that  the  opinion  formed  would  influ- 
ence hioi.  A  fourth  juror  testified  that  he 
^d  frequently  heard  the  case  spoken  of ;  that 
be  was  at  the  town  where  the  examination 
before  the  justice  of  the  peace  was  had 
fi2M)rtlj  after  the  examinntion ;  that  he  had 
been  told  by  one  present  what  the  evidence 
is  the  case  was ;  that  he  had  heard  statements 
la  regard  to  the  case  from  one  of  the  counsel 
in  it ;  that  he  had  formed  an  opinion  from 
the  statements  he  had  heard,  and  he  believed 
^m  to  be  true ;  that,  if  the  evidence  should 
tarn  out  as  he  had  b^n  told,  he  had  an 
opinion,  bat,  if  not,  then  he  had  no  opinion ; 
tLu  be  had  not  formed  such  an  opinion  as 
voiold  prevent  him,  after  hearing  the  evi- 
dence in  Uie  case,  from  rendering  a  fair  and 
impartial  verdict.  Each  of  these  jurors  tes- 
tUSed  that  the  opinion  he  had  formed  was  as 
v>  the  guilt  or  innocence  of  the  defendant. 
This  court,  under  the  rule  announced  in 
^sUA.  V.  Ekxmes,  held  all  these  jurors  incom- 
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petent,  saving:  "Each  of  the  jurors  had 
formed  a  aefinite  opinion  as  to  the  jruilt  or 
innocence  of  the  prisoner,  based  upon  infor- 
mation as  the  facts  of  the  case  which  he  be- 
lieved to  be  true.  His  opinion  was  of  a 
positive,  and  not  of  a  hypothetical,  charac- 
ter. He  would  have  entered  the  jury  box 
with  a  fixed  opinion  as  to  the  question  to  be 
determined,  that  would  have  controlled  his 
action  as  a  juror,  unless  the  testimony  dis- 
closed a  state  of  facts  materially  different 
from  what  he  had  already  believed  to  be 
true." 

In  Thomson  ▼.  People,  34  111.  60,  76  Am. 
Dec.  783,  a  juror  testified  that  he  had  con- 
versed with  a  witness  in  the  case,  and  had 
formed  an  opinion,  as  far  as  he  had  heard,  but 
had  not  formed  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner.  It  was  not  shown 
as  to  what  the  opinion  of  the  juror  related, 
or  whether  it  involved  in  the  least  the  merits 
of  the  controversy.  The  juror  was  held  to 
be  competent. 

In  Oray  v.  People,  26  111.  344,  a  juror 
stated  that  he  had  read  about  the  case  in  the 
newspapers;  that  he  did  not  know  the  de- 
fendants; that  he  believed  the  reports  that 
there  was  a  housebreaking ;  that,  if  the  de- 
fendants were  the  persons  named  in  the 
papers,  he  had  an  opinion  as  to  their  guilt 
or  innocence ;  that  one  of  the  persons  named 
in  the  newspapers  might  have  been  Gray, 
and,  if  it  should  turn-out  that  that  person 
was  one  of  the  defendants,  he  should  have  an 
opinion  as  to  their  guilt  or  innocence.  He 
further  stated  that  he  had  not  formed  and 
expressed  an  opinion  as  to  the  guilt  or  in* 
nocence  of  the  defendants ;  that  he  had  in 
his  mind  no  bias  or  prejudice,  and  could 
give  the  defendants  a  fair  trial  according  to 
the  evidence.  The  juror  was  held  dis(^uali- 
fied,  under  the  rule  laid  down  in  Smith  y* 
JSamee. 

In  Collins  v.  People,  48  111.  145,  five  jurors, 
who  were  accepted  by  the  court,  and  who 
formed  a  part  of  the  panel  which  tried  the 
case,  stated  on  their  voir  dire  that  they  had 
heard  the  circumstances  of  the  difllculty; 
that  they  believed  the  statements,  and  upon 
such  statements  had  fixed  opinions  as  to  the 
merits  of  the  case,  such  as*  would  require 
evidence  to  remove  or  change,  but  that  those 
opinions  could  be  changed  by  sufficient  evi- 
dence ;  that  they  had  no  prejudice  against  the 
accused,  and  they  believed  they  could  render 
a  fair  and  impartial  verdict  according  to  the 
evidence.  In  the  decision  of  this  court  hold- 
ing these  jurors  incompetent,  it  was  said : 
"It  has  been  repeatedly  held  by  this  court 
that,  if  a  juror  has  a  decided  opinion  re- 
specting the  merits  of  the  controversy,  either 
from  a  personal  knowledge  of  the  facts, 
from  the  statements  of  witnesses,  from  the  re- 
lations of  the  parties,  or  from  rumor,  he  is 
disqualified  from  trying  the  case,  if  chal- 
lenged for  cause.  [Citing  Smith  v.  Eames, 
supra,  and  the  other  cases  following  the  rule 
there  laid  down. J  These  cases  must  govern 
this  case.  A  prisoner  should  never  be  re- 
auired  to  encounter  a  pre-existing  opinion 
aeliberately  formed,  wnich  the  juror  be- 
lieves to  be  true,  and  which  the  prisoner 
would  be  obliged  to  overcome.     When  tried 
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by  such  Jurors,  he  cannot  be  said  to  have 
had  a  fair  trial,  unless  he  choose  to  i>ermit 
them  to  act  in  the  case.  He  has  a  right  to 
be  tried  by  men  who  are  wholly  impartial, 
Tvithout  prepossession  or  prejudice  against 
liiui  or  nis  case.  Tested  by  these  rules, 
these  jurors  were  incompetent  when  objected 
to  by  the  accused,  and  the  court  below  erred 
in  not  allowing  the  challenges  to  these 
jurors.* 

In  Leach  ▼.  People,  68  HI.  811,  two  jurors 
were  challenged  by  the  defendant,  who  stated 
that  they  had  partially  formed  opinions 
from  what  they  had  heard  and  read,  but  it 
clearly  appeared  that  those  opinions  were 
not  fixed,  and  were  merely  hypothetical,  and 
wholly  dependent  upon  whether  what  they 
had  heard  was  true.  This  court,  in  the 
opinion,  cited  the  rule  as  laid  down  in  /^lith 
V.  Eamss,  and  held  that  the  challenges  were 
properly  overruled. 

Davis  Y.  Walk&r,  60  111.  452,  was  a  suit 
brought  to  recover  damages  under  the  Act  of 
1867,  forbidding  the  introduction  of  Texas 
or  Cherokee  cattle  into  the  state.  A  juror, 
on  his  examination,  testified  that,  in  his 
opinion,  Texas  cattle  would  communicate 
disease  to  native  cattle,  whether  diseased 
themselves  or  not.  A  challenge  to  the  juror 
was  overruled,  and  this  court,  in  holding 
that  decision  to  be  erroneous, .  said :  **  The 
jumr  entered  the  box  with  an  opinion 
already  formed  upon  one  of  the  main  issues 
involved  in  this  controversy.  That  the 
plaintiff's  cattle  died  not  lon^  after  a  herd 
of  Texas  cattle  passed  along  the  road  to  the 
defendant's  farm  was  not  denied.  The  ques- 
tion to  be  determined  was  whether  the  dis- 
ease which  killed  them  was  derived  from  the 
Texas  cattle  or  produced  bv  some  other  cause. 
If  a  luror  had  already  a  fixed  opinion  that  a 
deadly  malady  walked  in  the  footsteps  of 
Texas  cattle,  though  free  from  disease  them- 
selves, it  is  clear  he  would  most  unavoid- 
ably attribute  the  death  of  the  plaintiff's 
cattle  to  that  cause,  which  he  was  already 
satisfied  would  produce  the  result,  no  other 
cause  being  positively  shown." 

In  Lycoming  F.  Ins.  Oo.  v.  Ward,  90  111. 
645,  a  juror  had  heard  a  part  of  the  evidence 
In  a  suit  by  the  same  plaintifif  against  another 
Insurance  company,  which  had  just  been 
tried,  and  in  which  the  questions  involved 
were  similar  to  these  at  Issue  in  the  case 
which  the  juror  was  called  to  try.  It  did 
not  appear  that  he  had  formed  any  fixed  or 
decided  opinion,  and  this  court,  citing  and 
applying  the  rule  laid  down  in  Smith  v. 
mrniee,  held  that  he  was  competent. 

In  OradU  v.  Hoffman,  105  111.  147,  the 
Juror  challenged  stated  on  his  wir  dire  that 
he  had  read  an  account  of  the  case  in  the 
newspapers,  but  remembered  no  part  of  what 
he  had  read ;  that  the  account  made  no  im- 
pression on  his  mind ;  that  he  had  then  no 
impression,  and  that  no  evidence  would  be 
required  to  remove  one.  He  further  said 
that,  if  the  evidence  was  equally  balanced, 
it  would  be  difficult  to  decide.  This  juror 
was  held  to  be  impartial  and  qualified,  this 
court  remarking  that  ** such  a  juror  would  no 
doubt  regard  an  instruction  of  the  court  as 
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to  his  duty  in  case  the  evidence  was  evenly 
balanced. " 

In  Chicago,  B,  4b  Q,  R  Co,  v.  FvMne,  135 
111.  127,  which  was  suit  brought  to  recover 
damages  for  the  death  of  thejplaintifiT's  intes- 
tate, one  juror  had  heard  of  the  accident  at 
the  time  the  deceased  was  killed,  and  had 
heard  people  talk  about  the  matter,  but  stated 
that  he  had  no  opinion  in  the  case  from  what 
he  had  read  or  otherwise.  This  luror  was 
held  to  be  competent.  Another  said  that  he 
had  an  opinion  in  regard  to  which  of  the 
parties  ouf ht  to  succeed  in  the  case,  and  to 
him  a  challenge  for  cause  was  sustained. 
This  court  held  that  he  was  not  an  impaitial 
juror,  and  that  the  challenge  was  properly 
sustained. 

Piummer  v.  People,  74  HI.  861,  was  the 
first  case  decided  by  this  court  in  which  ref- 
erence is  made  to  our  present  statute  in  re- 
lation to  jurors.  In  that  case  one  juror  had 
heard  rumors,  and  formed  an  unfavorable 
opinion  against  the  defendant,  but  did  not 
think  it  would  prevent  his  rendering  a  fair 
and  impartial  verdict.  The  opinion  quotes 
the  statute,  and  holds  that  under  its  provis- 
ions this  juror  was  competent.  Another 
juror  was  asked  the  question,  "You  think 
that  you  have  heard  reports  which  vou  be- 
lieve to  be  true,  in  respect  to  the  defendant, 
which  would  have  a  tendency,  in  some  de- 
gree, to  bias  your  mind  in  this  respect?"  to 
which  he  answered,  **It  may  have."  This 
juror  was  held  to  be  incompetent,  the  court 
remarking:  "Where  a  juror  has  been  ex- 
posed to  influences,  the  probable  effect  of 
which  is  to  create  a  prejudice  in  his  mind 
against  the  defendant,  which  woul^  require 
evidence  to  overcome  to  render  him  compe- 
tent, it  should  clearly  appear  that  he  can, 
when  in  the  jury  box,  entirely  disregard 
those  influences,  and  tnr  the  case  without, 
in  any  degree,  being  affected  by  them. " 

The  foregoing  are  all  the  decisions  in  this 
state,  prior  to  the  passage  of  our  present 
statute,  to  which  our  attention  has  been 
called,  and  several  of  those  of  later  date, 
bearing  upon  the  question  now  under  con- 
sideration. Taking  them  all  together,  it  is 
plain  that  the  rule  in  this  state,  except  so 
far  as  it  is  modified  by  the  statute,  is  per- 
fectly well  settled  that,  if  a  juror  has  made 
up  a  decised  opinion  upon  the  merits  of  the 
case,  either  from  personal  knowledge  of  the 
facts,  or  from  the  statements  of  the  witnesses, 
or  from  the  relations  of  the  parties,  or  from 
cither  of  them,  or  from  rumor,  and  that 
opinion  is  positive,  and  not  hypothetical, 
and  is  such  as  will  probably  prevent  him 
from  giving  an  impartial  verdict,  he  is  dis- 
qualitied.  lio  case  can  be  found  where  a 
juror,  after  admitting  the  existence  in  his 
mind  of  an  opinion  of  that  character,  has 
been  permittea  to  establish  his  own  com- 
petency by  testifying  that,  notwithstanding 
his  opinion,  he  can  or  will  render  a  fair  and 
impartial  verdict.  Such  opinion  has  uni- 
formly been  held  to  be  a  disqualification 
per  96,  and  is  incapable  of  being  removed 
by  the  testimony  of  the  juror  or  other  evi- 
dence tending  to  show  that  it  will  not  affect 
his  verdict.    A  decided  and  positive  opinioa 
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M  to  the  merits  of  the  case  raises  such  mani- 
fest presumption  of  partiality  as  at  common 
law  would  constitute  a  principal  cause  of 
challenge.  The  Incompetency  of  the  juror 
follows  as  a  necessary  legal  consequence, 
which  is  incapable  of  being  rebutted.  And 
so.  in  all  the  cases  aboye  referred  to,  where 
«uch  fixed  and  positiye  opinion  is  shown, 
and  the  juror  testified  that  he  could  neyerthe- 
less  render  a  fair  and  impartial  yerdict,  such 
testimony  of  the  juror  has  been  wholly  dis- 
rei^rded.  and  he  has  been  held  to  be  incom- 
petent, in  spite  of  his  own  assertion  of  his 
impartiality.  Such  was  the  case  in  Neely  y. 
i^wpfe.  18  m.  685;  Gray  y.  PeapU,  26  HI. 
S44;  and  CoUins  y.  Pe<ypU,  48  111.  145.  In 
Winne^heik  Ins.  Co,  y.  Schuelltr,  60  111.  465, 
which  was  a  suit  against  an  insurance  com- 
pany upon  one  of  its  policies  for  a  loss  by  fire, 
a  juror  challenj2:ed  stated  that  he  had  some 
prejudice  against  insurance  companies  gen- 
erally;  that  his  prejudice  was  founded  on 
the  fact  that  he  could  not  comprehend  their 
proceedings;  but  he  testified  that  his  preju- 
dice would  not  affect  his  yerdict.  He  was 
held  to  be  incompetent,  and  his  assertion 
that  his  prejudice  would  not  affect  his  ac- 
tion as  a  juror  seems  to  haye  been  regarded 
«s  wholly  unimportant,  as  it  was  not  com- 
mented upon.  But  in  the  opinion  it  was 
«aid :  **  A  juror  should  stand  mdifferent  be- 
tween the  parties.  !No  bias  should  influence 
his  judgment*  and  swerye  him  from  strict 
impartiality.  It  would  haye  required  as 
much  eyidenoe  to  remove  his  unfounded 
prejudice  as  to  conyince  him  of  the  justice 
of  the  defense.  The  juror  said  that  he  has 
DO  more  prejudice  against  this  than  any 
other  company,  but  that  he  had  a  prejudice 
against  all  insurance  companies.  How  is  it 
po^ible  that  his  mind  would  not  be  biased, 
and  his  determination  to  some  extent  influ- 
enced? It  is  not  necessary  that  his  unfavor- 
able impressions  should  be  so  strong  that 
they  could  not  be  shaken  by  evidence.  It  is 
sufficient  if  proof  be  necessary  to  restore  his 
impartiality.  A  party  should  never  be  com- 
pelled  to  produce  proof  to  change  a  precon- 
oeived  opinion  or  prejudice  which  may  con- 
trol the  action  of  the  juror.** 

The  worth! essness  of  the  testimony  of  the 
Juror  as  to  his  own  fairness,  after  having 
disclosed  a  fixed  and  decided  opinion  as  to 
the  merits  of  the  controversy,  or  a  strone  in- 
clination or  bias  against  or  in  favor  of  one 
of  the  parties,  is  well  stated  in  Chicago  d  A. 
B.  Co.  y.  Adler,  66  111.  844.  There  several 
jurors  who  tried  the  case  were  asked  which 
way  they  would  be  inclined  to  find  if  the 
-eyidence  were  evenly  balanced,  and  each, 
answered  that  in  such  case  he  would  lean 
against  the  defendant.  One  of  them  stated 
that  he  would  do  so  because  the  railroad 
company  was  able  to  stand  it,  and  because 
he  tnought  a  private  individual  should  have 
a  little  the  advantage.  These  jurors  were 
held  to  be  disqualified,  and  in  the  opinion 
it  was  said :  ** Nor  does  the  fact  that  jurors, 
who  ayow,  under  oath,  that  they  would  In- 
cline to  favor  a  recovery  by  the  plaintiff  on 
evidence  eyenly  balanced,  declare  that  they 
are  impartial,  in  the  slightest  degree  tend  to 
CKTove  their  impartiality.  Their  statement 
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only  tends  to  prove  that  they  are  so  far  lost 
to  a  sense  of  justice  that  they  regard  what 
all  right  thinking  men  know  to  be  wrong  as 
just  and  impartial.  To  try  a  cause  by  such 
a  jury  is  to  authorize  men  who  state  that 
they  will  lean  in  their  finding  against  one 
of  the  parties  unjustly  to  determine  the 
rights  01  others,  and  it  would  be  no  diflicult 
task  to  predict,  even  before  the  evidence 
was  heard,  the  verdict  that  would  be  ren- 
dered. Nor  can  it  be  said  that  instructions 
from  the  court  would  correct  the  bias  of  ju- 
rors who  swear  that  they  incline  in  favor  of 
one  of  the  litigants. "  The  same  view  was  ta- 
ken by  the  Supreme  Court  of  Michigan  in  ^8^- 
phens  v.  PeoM,  88  Mich.  789.  There  six  of  the 
jurors  stated  that  they  had  formed  an  opinion, 
from  what  they  had  heard  and  from  reputa- 
tion, that  the  defendant  was  guilty  as  charged 
in  the  indictment.  On  being  asked  whether 
their  opinions  were  of  a  positive  character,  so 
that  it  would  be  impossible  for  them  to  hear 
the  testimony  and  decide  impartially,  they  an- 
swered that  the^  thought  not.  It  was  held 
that  they  were  incompetent,  and  that  it  was 
useless  to  ask  them  whether  they  could  ren- 
der a  just  and  impartial  verdict.  On  this 
latter  question  the  court  said :  **  Under  such 
circumstances,  it  is  idle  to  inquire  of  the 
jurors  whether  they  can  return  just  and  im- 
partial verdicts.  The  more  clear  and  posi- 
tive were  their  impressions  of  guilt,  the 
more  certain  they  may  be  that  they  can  act 
impartially  in  condemning  the  guilty  party. 
They  go  into  the  box  in  a  state  of  mind  that 
is  well  calculated  to  give  a  color  of  guilt  to 
all  the  evidence ;  and,  if  the  accused  escapes 
conviction,  it  will  not  be  because  the  evi- 
dence has  not  established  guilt  beyond  a  rea- 
sonable doubt,  but  because  an  accused  party, 
condemned  in  advance,  and  called  upon  to 
exculpate  himself  before  a  prejudiced  tribu- 
nal, has  succeeded  in  doing  so."  To  similar 
effect,  see  Omns  v.  State,  82  Neb.  167 ;  MiUer 
V.  State,  29  Neb.  487 ;  Curry  v.  StaU,  4  Neb. 
548 ;  C&wan  v.  StaU,  22  Neb.  519 ;  Olive  v. 
State,  11  Neb.  1 ;  GreenJiM  v.  PeopU,  74  N. 
Y.  277 ;  DugU  v.  StaU,  100  Ind.  259 ;  P^k 
v.  State,  45  Ark.  165;  WHght  v.  Com.  82 
Gratt.  941 ;  Jackaon  v.  Com.  28  Gratt.  919 ; 
JSaaon  v.  State,  6  Baxt.  466;  Ooodtoin  v. 
Blachley,  4  Ind.  488;  Vance  v.  State  (Ark  ) 
19  8.  W.  Rep.  1066. 

We  have  now  reached  the  point  where  we 
may  properly  consider  the  question  as  to  how 
far  these  well-established  rules  have  been 
modified  by  section  14  of  chapter  78  of  the 
Revised  Statutes.  That  section  declares  that 
certain  enumerated  objections  topetit  jurors, 
not  material  here,  shall  be  sufficient  cause 
of  challenge,  and  concludes  with  the  follow- 
ing provisos:  "Provided,  further,  that  it 
shall  not  be  a  cause  of  challenge  that  a  juror 
has  read  in  the  newspapers  an  account  of  the 
commission  of  the  crime  with  which  the 
prisoner  is  charged  if  such  juror  shall  state, 
on  oath,  that  he  believes  he  can  render  an 
impartial  verdict,  according  to  the  law  and 
the  evidence ;  and,  provided,  further,  that  in 
the  trial  of  any  criminal  cause  the  fact  that 
a  person  call^  as  a  juror  has  formed  an 
opinion  or  impression,  based  upon  rumor  or 
upon  newspaper  statements,  (about  the  truth 
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of  which  he  has  expressed  no  opinion,)  shall 
not  disqualify  him  to  serve  as  a  juror  in 
such  case,  if  he  shall,  upon  oath,  state  that 
he  believes  that  he  can  fairly  and  impartially 
render  a  verdict  therein,  in  accordance  with 
the  law  and  the  evidence,  and  the  court  sliall 
be  satisfied  of  the  truth  of  such  statement." 
The  constitutionality  of  this  statute  was  di- 
rectly called  in  question  in  Series  v.  People, 
122  111.  1,  and  we  there  held  it  to  be  consti- 
tutional,  and  we  are  still  disposed  to  adhere 
to  the  conclusion  announced  in  that  case. 
See  also  Ra  Spies.  123  U.  8.  181,  81  L.  ed. 
80.  Similar  statutes  exist  in  several  of  the 
other  states,  and  their  validity  seems  to  be 
generally  conceded.  The  only  exception  to 
this  to  which  our  attention  has  been  called 
is  the  statute  of  Tennessee  which  was  held 
in  £kuton  v.  State,  ivpra,  to  be  unconstitu- 
tional. By  that  statute,  however,  an  opinion 
formed  or  expressed,  touching?  the  guilt  or 
innocence  of  the  accused,  upon  information 
derived  exclusively  from  a  published  ac- 
count* of  the  facts  of  the  offense  charged, 
should  not  render  the  juror  incompetent, 
unless  the  writer  of  the  statement  professed 
to  have  been  a  witness  of  the  occurrence, 
provided  the  juror  would  state  that  he  be- 
lieved that  he  could  give  the  accused  a  fair 
and  impartial  trial  upon  the  law  and  the 
evidence.  But  in  that  statute  tliere  was  no 
provision,  as  there  is  in  ours,  that  to  render 
the  juror  competent  the  court  must  be  sat- 
isfied of  the  truth  of  his  statement  that,  not- 
withstanding his  oi>inion,  he  can  give  the 
accused  a  fair  and  impartial  trial.  If  our 
statute  had  been  so  framed  as  to  make  the 
competency  of  the  juror  depend  solely  upon 
whether  he  could  state  that  he  could  render 
a  fair  and  impartial  verdict,  thus,  in  effect, 
making  the  juror  the  sole  judge  of  his  own 
competency,  a  very  different  constitutional 
question  would  arise  from  the  one  now 
presented.  As  our  statute  is  framed,  the 
competency  of  the  juror  remains,  as  it  was 
before,  a  judicial  question,  to  be  determined 
by  the  court  from  the  evidence;  and  the 
court  must  be  satisfied  now,  the  same  as  bo- 
fore  the  statute  was  passed,  of  the  im- 
partiality of  the  iuror,  before  deciding  to 
overrule  the  defendant's  challenge. 

The  validity  of  our  statute  then  being  as- 
sumed, we  have  only  to  determine  its  force 
and  effect,  as  applied  to  the  case  before  us. 
It  must  be  conceded  that  the  constitutional 
provision  guaranteeing  to  every  person  ac- 
cused of  crime  the  right  to  a  trial  by  an 
impartial  jury  has  the  same  force  since  the 
statute  as  before.  The  statute,  therefore, 
can  be  construed  and  enforced  only  in  sub- 
ordination to  that  provision.  It  cannot  be 
regarded  as  changing  in  any  degree  the  es- 
sential qualifications  which  jurors  must 
possess,  but  merely  as  furnishing  a  new  test 
by  which  those  qualifications  are  to  be  de- 
termined. It  must,  as  a  necessary  conse- 
quence, be  construed,  not  as  derogating  from, 
but  so  as  to  effectuate,  the  constitutional 
requirement,  viz.,  an  impartial  jury.  It 
makes  the  statement  of  the  juror  that  he 
can  render  a  fair  and  impartial  verdict,  ac- 
cording to  the  law  and  the  evidence,  compe- 
tent as  bearing  upon  the  question  of  his  im- 
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partiality,  and  requires  the  court  to  hear  and 
consider  such  statement,  if  the  juror  sees  fit 
to  make  it ;  and  the  result,  therefore,  would 
seem  to  be  that  the  question  of  the  compe- 
tency of  a  juror,  as  affected  by  his  opinion, 
based  upon  rumor  or  newspaper  statements, 
must  in  all  cases  be  treated  as  a  question  of 
fact.  But  the  statute  does  not  attempt  to 
determine  in  the  least  what  shall  be  the  pro- 
bative force  of  the  statement  of  the  juror 
when  made,  or  how  far  it  shall  have  th» 
effect  of  relieving  him  of  the  disqualification 
arising  from  the  existence  in  his  mind  of 
such  opinion.  The  juror's  statement  becomes 
evidence,  to  be  received  and  given  such 
weight  as,  under  all  the  circumstances  ap- 
pearing, it  is  fairly  and  justly  entitled  to. 
Before  it  can  operate  to  remove  the  dis- 
qualification,  the  court  must  be  satisfied  of 
its  truth,  and  that  question  is  left  to  be  de- 
termined, from  all  the  facts  and  circum> 
stances  appearing  in  evidence,  under  the 
guidance  of  those  rules  of  evidence  which 
exist  independently  of  the  statute.  In  the 
review  of  the  authorities,  we  have  already 
made,  it  has  sufficiently  appeared  that  where 
the  opinion  of  the  juror  is  only  slight  or 
transient,  or  is  hypothetical,  very  consider- 
able reliance  is  placed  upon  his  statement 
under  oath  that  his  opinion  is  not  of  such 
character  as  will  interfere  with  his  action  as 
a  juror.  Indeed,  where  the  opinion  is  shown 
to  be  of  that  character,  sucJi  statement  is- 
usually  one  of  the  most  satisfactory  tests  of 
the  juror's  impartiality.  But  the  holdiog^ 
of  tliis  and  other  courts  is  substantially- 
uniform  that,  where  it  is  once  clearly  shown 
that  there  exists  in  the  mind  of  the  juror, 
at  the  time  he  is  called  to  the  jury  box,  a 
fixed  and  positive  opinion  as  to  the  merits  of 
the  case,  or  as  to  the  euilt  or  innocence  of 
the  defendant  he  is  called  to  try,  his  state- 
ment that,  notwithstanding  such  opinion, 
he  can  render  a  fair  and  impartial  verdict, 
according  to  the  law  and  the  evidence,  has 
little,  if  any,  tendency  to  establish  his  im- 
partiality. This  is  so  because  a  juror  who 
IS  shown  to  have  in  his  mind  a  fixed  and 
positive  opinion  as  to  the  guilt  or  innocence 
of  the  accused  is  not  impartial,  as  a  matter 
of  fact,  to  sa^  nothing  of  those  legal  con- 
clusions which  formerl^r  prevailed,  and 
which  would  still  prevail  if  the  statute  were 
not  in  existence.  His  statement  that  he  can 
render  a  fair  and  impartial  verdict  does  not 
tend  to  show  that  he  is  not  partial,  since  it 
does  not  tend  to  show  the  nonexistence  of 
the  fixed  and  decided  opinion  to  which  he 
has  already  confessed.  It  merely  tends  to 
show  that  the  juror,  while  admitting  that 
he  has  prejudged  the  prisoner's  case,  be- 
lieves in  his  ability  to  act  as  though  he  had 
not  done  so,  or  that,  while  admitting  his 
actual  partiality,  he  believes  in  his  ability 
to  act  as  though  he  were  impartial.  It  being^ 
constantly  kept  in  mind  that  the  fact  to  be 
proved  by  the  juror's  answer  is  that  he  is 
impartial,  in  the  constitutional  sense  of  the 
word,  it  is  difficult  to  see  how,  after  a  juror 
has  avowed  a  fixed  and  settled  opinion  as  to 
the  prisoner's  guilt,  a  court  can  be  legally 
satisfied  of  the  truth  of  his  answer  that  he 
can  render  a  fair  and  impartial  verdict,  or 
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find  tiierefrom  that  he  hns  the  qualification 
of  impartiality,  as  required  by  the  Constitu- 
tion. 

In  applying  the  foregoing  principles  to 
the  facts  before  us,  it  is  scarcely  necessary 
to  obserye  that,  if  the  trial  court  was  in 
error  in  overruling  the  defendants*  cballenffe 
to  any  one  of  the  jurors  objected  to,  tiie 
IndgmeDt  must  be  reversed.  The  defendants 
had  a  constitutional  right  to  a  trial  by 
twelve  impartial  jurors,  and  so,  if  any  one 
of  the  twelve  was  lacking  in  the  require 
ment  of  impartiality,  the  defendants  have 
not  been  tried  by  an  impartial  jury.  We 
have,  therefore,  confined  our  attention  to  the 
objections  raised  to  jurors  Bontecou  and 
Clark,  although  exceptions  were  taken  to  the 
decision  of  the  court  overruling  the  defend 
ants'  challenges  to  three  other  jurors.  As 
seems  to  us  to  be  abundantly  manifest  from 
the  examination  of  these  two  jurors  given 
above  at  length,  they  both  had  in  their 
minds  fixed  and  settled  opinions  as  to  the 
guilt  or  innocence  of  the  defendants,  and, 
among  them,  of  Coughlin,  the  plaintiff  in 
error.  They  also  avowed  fixed  and  settled 
opinions  specifically  in  relation  to  the  truth 
of  most  of  the  facts  and  circumstances  alleged 
by  the  prosecution,  and  relied  upon  as  tend- 
ing to  establish  the  guilt  of  the  defendants. 
These  facts  as  to  which  these  jurors  enter- 
tained fixed  and  settled  opinions  were  not 
only  material,  but  went  to  the  very  founda- 
tion of  the  case  made  by  the  prosecution,  so 
that,  without  proof  of  them,  a  conviction  of 
the  defendants  would  have  been  impossible ; 
and  the  truth  of  all,  or  nearly  all  of  them, 
was  sharply  contested  at  the  trial,  the  evi- 
dence in  relation  thereto  being  in  many  re- 
spects conflicting,  and  calling  for  the  exer- 
cise of  the  most  impartial  and  unbiased 
judgment  on  the  part  of  the  jury.  They 
also  disclosed  a  prejudice  aeainst  the  de- 
fendants themselves,  and  agafnst  the  mem- 
bers of  a  society  to  which  they  belonged, — 
a  prejudice  which  they  admit  would  have  a 
tendency  to  affect  their  action  as  jurors. 
Bontecou,  it  is  true,  was  brought  to  make 
answer  that  he  could  render  a  fair  and  im- 
partial verdict,  in  accordance  with  the  law 
and  the  evidence,  but  that  result  was  reached 
only  after  a  singularly  argumentative  and 
persuasive  cross-examination  by  the  court, 
m  which  the  ri^ht  of  every  person  accused 
of  crime  to  an  impartial  trial,  and  to  the 
presumption  of  innocence  until  proved  guilty 
beyond  a  reasonable  doubt,  and  the  duty  of 
every  citizen,  when  summoned  as  a  juror, 
to  lay  aside  lUl  opinions  and  prejudices  and 
scoorti  the  accused  such  trial,  were  set  forth 
and  descanted  upon  at  length,  and  in  which 
the  intimation  was  very  clearly  made  that  a 
ioror  who  could  not  do  this  was  recreant  to 
ais  duty  as  a  man  and  a  citizen.  Under 
preasure  of  this  sort  of  cross-examination, 
£ontecoa  seems  to  have  been  finally  brought 
to  make  answer  in  such  way  as  to  profess  an 
ability  to  sit  as  an  impartial  juror,  and  on 
his  so  answering  he  was  pronounced  compe- 
tent, and  the  challenge  as  to  him  was  over- 
ruled. Whatever  may  be  the  weight  ordi- 
narily due  te  statements  of  this  character  by 
joTOTs,  their  value  as  evidence  is  in  no  small 


degree  impaired  in  this  case  by  the  mode  in 
which  they  were,  in  a  certain  sense,  forced 
from  the  mouth  of  the  juror.  The  theory 
seemed  to  be  that  if  a  juror  could  in  any 
way  be  brought  to  answer  that  he  could  sit 
as  an  impartial  juror,  that  declaration  of  it- 
self rendered  him  competent.  Such  a  view, 
if  it  was  entertained,  was  a  total  miscon- 
ception of  the  law.  Juror  Clark,  however, 
when  asked  by  the  court  whether,  if  taken 
as  a  juror,  he  would  be  able  to  render  an 
impartial  verdict,  answered,  **I  should  en- 
deavor to  do  so,  certainly ;"  but  to  the  ques- 
tion, ^'Do  you  think  vou  could?"  he  said, 
"I  do  not  know,  judge,  whether  I  would 
want  to  say  that  I  could  or  not."  On  being 
further  questioned,  he  explained :  "  I  want 
to  convey  this  idea :  that  1  am  strongly  prej- 
udiced. I  would  fi^et  away  from  my* preju- 
dice if  I  could.  If  I  was  serving  on  this 
jury  I  certainly  should  try  to  throw  aside 
prejudice,  and  give  my  decision  on  the  law 
and  the  evidence  as  presented  to  me."  In 
another  place,  in  answer  to  a  question  as  to 
whether  he  could  treat  the  testimony  of 
members  of  Camp  20  according  to  the  prin- 
ciples explained  to  him  by  the  court,  he 
said:  ''Well,  that  might  be  a  prejudice. 
It  would  be  hard  work  for  me  to  get  over 
that  prejudice,  judge."  Then,  after  further 
and  fuller  explanations  by  the  court  as  to 
the  rights  of  the  accused  to  a  fair  trial,  and 
as  to  tlie  duties  and  responsibilities  of  citi- 
zens called  upon  to  serve  as  jurors,  the  ques- 
tion was  aeain  put  to  him  whether,  upon 
the  principles  thus  laid  down,  he  could  ren- 
der  a  fair  and  impartial  verdict,  based  alone 
upon  the  evidence  and  the  law.  Ue  an- 
swered, with  apparent  reluctance :  "I  think 
I  could.  Yes,  sir;  I  should  try  to."  On 
this  answer  he  was  held  to  be  competent. 
But  his  answers,  when  all  are  taken  together, 
come  far  short  of  evidencing  a  belief,  even 
in  a  juror's  mind,  that  he  would  be  able  to 
give  the  defendants  a  fair  and  impartial  trial 
upon  the  law  and  the  evidence.  The  court, 
in  his  cross-examination  of  the  jurors,  ap- 
pealed to  their  sense  of  duty  to  be  impartial, 
and  to  their  power  to  put  aside  their  opin- 
ions and  prejudices  by  force  of  will,  and 
apparently  convinced  Bontecou  of  his  ability 
to  do  so,  and  he  was  brought  to  answer  ac- 
cordingly ;  but  even  he,  when  his  entire  ex- 
amination is  considered,  seems  to  have  been 
doubtful  of  his  ability  to  lay  aside  his  opin- 
ions and  prejudices  and  act  impartially.  In 
answer  to  questions  similar  to  those  put  to 
juror  Clark,  he  said  :  "  Your  honor,  it  does 
not  seem  possible  for  anybody  to  go  with  a 
jury  without  having  this  feeling  I  have; 
and  it  don't  seem  to  me  that,  because  a  per- 
son is  sworn,  that  he  can  banish  all  this 
prejudice  he  has,  and  immediately  say  he 
has  no  opinion,  and  believe  them  innocent." 
In  this  he  gave  utterance  to  what  the  ordi- 
nary experience  of  men  teaches.  It  requires 
no  very  profound  knowledge  of  human  nature 
to  know  that  with  ordinary  men  opinions, 
and  prejudices  are  not  amenable  to  the  power 
of  the  will,  however  honest  the  intention  of 
the  party  may  be  to  put  them  aside.  They 
are  likely  to  remain  m  the  mind  of  the  ju- 
ror, in  spite  of  all  his  efforts  to  get  rid  of 
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them,  warping  and  giving  direction  to  his 
judgment,  coloring  the  facts  as  they  are  de- 
veloped by  the  evidence,  and  exerting  an  in- 
fluence, more  or  less  potent,  though  it  may 
\)e  unconsciously  to  the  juror  himself,  on  the 
final  result  of  his  deliberations.  To  compel 
«  person  accused  of  a  crime  to  be  tried  by  a 
juror  who  has  preludged  his  case,  is  not  to 
give  him  a  fair  trial.  Nor  should  a  defend- 
ant be  compelled  to  rely  as  his  security  for 
the  impartiality  of  the  jurors  by  whom  he 
is  to  be  tried  upon  the  restraining  and  con- 
trolling influence  upon  the  juror's  mind  of 
his  oath  to  render  a  true  verdict  according 
to  the  law  and  the  evidence.  His  imparti- 
ality should  appear  before  he  is  permitted 
to  take  the  oath.  If  he  is  not  impartial  then, 
his  oath  cannot  be  relied  upon  to  make  him 
80.  In  the  terse  and  expressive  language  of 
Lord  Coke,  already  quoted,  the  juror  should 
^ stand  indifferent  as  he  stands  unsworn. ** 

The  suggestion  is  made  that,  so  far  as  the 
•case  is  controlled  by  the  statute,  the  power 
to  determine  the  competency  of  the  jurors  is 
committed  to  the  trial  court,  and  that  the 
determination  of  the  question  by  that  court 
is  final,  and  not  subject  to  review  on  writ  of 
-error.  In  this  view  we  are  unable  to  concur. 
At  common  law  the  decision  of  challenges  to 
the  favor  was  committed  to  triers,  and  it 
was  held  that  their  decision  was  final,  and 
not  subject  to  review  on  error.  But  that 
rule  has  never  obtained  in  this  state,  as  was 
expressly  held  in  Winnesheik  Int.  Go.  v. 
SchueUer,  60  111.  465.  It  was  there  insisted 
that  a  particular  challenge  was  in  tlie  nature 
of  a  challenge  to  the  favor,  and  that  the 
<x)urt,  acting  as  trier,  having  decided  that 
the  juror  was  competent,  his  decision,  upon 
common-law  principles,  was  final.  But  this 
court  said :  *  Such  has  never  been  the  prac- 
tice in  this  state,  and  we  think  it  is  the 
better  rule,  and  that  it  is  our  duty,  to  re- 
view the  action  of  the  court  below  in  all 
•cases,  as  to  the  competency  of  jurors."  It 
should  be  observed,  moreover,  that  this  court 
has  repeatedly  reviewed  the  decisions  of  the 
trial  courts  as  to  the  competency  of  jurors 
in  cases  arising  under  the  statute,  and  its 
authority  so  to  do  has  not  been  questioned. 
Flummer  v.  People,  74  111.  861 ;  Wilson  v. 
People,  94  111.  299 ;  Spies  v.  PeopU,  122  111.  1. 

The  conclusions  to  which  we  have  arrived 
In  relation  to  the  competency  of  the  juror  in 
this  case  are  not,  in  our  opinion,  in  conflict 
with  the  decisions  in  Wilson  v.  People,  and 
Smes  V.  People,  just  cited.  In  the  Wilson 
Vase  the  juror  testified  that  he  had  read  the 
newspaper  accounts  of  the  crime,  and  had 
-conversed  with  several  persons  while  in  at- 
tendance upon  court  in  relation  to  it;  that 
he  had  formed  an  opinion  in  the  case,  and 
would  still  have  an  opinion  if  the  facts 
should  turn  out  as  he  had  heard  them ;  that 
it  would  take  some  evidence  to  remove  his 
•opinion,  but  that  he  would  be  governed  by 
the  evidence,  and  could  give,  the  defendant 
-a  fair  and  impartial  trial,  according  to  the 
law  and  the  evidence.  We  held  the  iuror 
•competent,  because  his  opinion  seemed  not 
to  have  been  decided,  but  one  of  a  light  and 
transient  character,  which,  even  before  the 
■statute,  would  not  have  disqualified  him, 
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the  case  being  one  which  would  properly 
fall  within  the  second  branch  of  the  rule 
laid  down  in  Smith  v.  Eames.     The  opinion 
of  the  juror  challenged  in  the  Spies  Case  did 
not  appear  to  be  fixed  or  positive.     He  an- 
swered that  from  all  that  he  had  read  and 
heard  he  had  an  opinion  as  to  the  guilt  or 
innocence  of  some  of  the  defendants;   that 
his  opinion  was  made  up  from  random  con- 
versation, and  from  newspaper  reding,  but 
from  nothing  reliable  or  that  he  regarded  as 
in  the  nature  of  sworn  testimony;  that  he 
had  never  talked  with  the  witnesses,  or  with 
any  one  having  knowledge  of  the  facts ;  and 
that  he  could  listen  to  the  evidence  fairly 
and  impartially,  and  render  a  fair,  impar- 
tial,  unprejudiced,    and   unbiased   veroict. 
He  never  expressed  his  opinion,  nor  did  it 
appear  that  evidence  would  be  required  to 
remove  it.     His  answers  as  to  his  ability  to 
render  a  fair  and   impartial   verdict  were 
given  readily  and  with  apparent  frankness, 
and  there  was  nothing  tending  to  impeacli 
the  findine  of  the  trial  judge  that  his  an- 
swers in  that  behalf  were  true.    The  case, 
therefore,  was  one  properly  go7emed  by  the 
statute,  or  even  under  the  rule  existing  prior 
to  the  statute  he  might  properly  have  been 
held  to  be  competent.      It  was  upon   the 
ground   chat  his  opinions  appeared  to   be 
merely  light  and  transient  that  the  ruling 
of  the  trial  court  denying  the  challenge  was 
sustained.    His  answer  that  he  was  preju- 
diced against  anarchists  was  held  not  to  ais- 
qualify   him.    as  that  appeared,   from   the 
facts  disclosed  at  the  trial,  to  be  a  prejudice 
against  an  unlawful  and  criminal  organiza- 
tion, whose  theories,  if  carried  into  effect, 
would  involve  the  destruction  of  all  law 
and  government.     This  was  held  to  be  no 
disqualification,  upon  the  principle  that  a 
man  mav  have  a  prejudice  against  crime 
and   still   be  a  competent   Iuror.      In  the 
present  case,  the  evidence  fails  to  show  that 
the  Clan-na-Gael  society  was  an  unlawful  or 
criminal  organization,   or  that,   as  an  or- 
ganization, It  had  anything  to  do  with  the 
alleged  homicide.     The  prejudices  of  the 
jurors,  therefore,  against  that  organization, 
and  against  the  defendants  as  members  of  ic, 
had  no  such  basis  or  justification  as  had  the 
prejudice  of  the  juror  challenged  in  the  Spies 
Case,     We  are  of  the  opinion  that  lurors 
Bontecou  and  Clark  were  disqualified,  and 
that  the  decision  of  the  court  overruling  the 
challenges  to  these  jurors  was  erroneous. 
This  error  necessarily  works  a  reversal  of  the 
judgment  as  to  the  defendant  in  error,  and 
disposes  of  the  case  before  us.    We  therefore 
forbear  an  expression  of  any  opinion  as  to 
the  various  other  questions  raised  by  coun- 
sel, but,  for  the  error  above  indicated,  the 
judgment  as  to  defendant  Coughlin  will  be 
reversed,  and  the  cause,  as  to  him,  will  bo 
remanded   to  the   criminal  court  of  Cook 
county  for  a  new  trial. 
JudgmerU  reeersed, 

SeholilelcL*  «/..*  I  dissent  both  from  the 
reasoning  and  conclusions  in  the  foregoing 
opinion. 

Mapmder,  J.,  dissenting: 

I  am  unable  to  concur  in  the  reversal   of 
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Hie  Judgment  In  tliis  cane.    The  judgment 
Is  reversed   upon  the  alleged  ground  that 
Bontecou    and    Clark    were    not   impartial 
jurors.      In  the  abstract  of  the  record  pre- 
pared and  presented  to  the  court  by  counsel 
for  plaintiff  in  error  I  find  in  the  examina- 
tion of  Bontecou  the  following:    ''Do  you 
believe,  with  your  own  knowledge  of  your 
<»wn   mental    and    moral    makeup,   that   if 
sworn  as  a  juror  in  this  solemn  duty,  you 
<ould  render  a  fair  and  impartial  verdict  in 
this  case,  based  exclusively  upon  the  law 
and  the  evidence?    Arutoer.  I  think  I  could. 
.    .     .     Sitting  here  as  a  juryman,  would 
you  have  inclination  to  find  this  verdict 
Otherwise  than  according  to  the  evidence? 
A.  Why,  I  think  that  I  could  decide  accord- 
ing to  the  evidence.     I  feel  in  this  way 
about  it:    Not  havin^^  heard  anything  ex- 
cept the  newspaper  evidence,  I  have  a  prej- 
udice as  it  is.      If  there  was  evidence  in- 
troduced to  show  that  these  parties  were 
innocent,  I  think  that  I  could  give  them  the 
hene6t  of  the  doubt  in  this  case,  and  decide 
according  to  the  evidence.    .    .    .     Q.  You 
mean  by  that  word,  'inclination,*  that  you 
have  from  your  newspaper  reading,  of  course, 
acquired  some   impression  which   may   be 
tin  favorable?     A.    Tes,   sir;   that  has  ex- 
pn^sed  it.     Q,  Would  those  opinions  or  im- 
pressions in  any  manner  influence  you  here, 
when  you  are  sworn  here  to  the  solemn  duty 
to  try  this  case  on  the  evidence?     A,    No, 
«ir.     Q.    You  are  certain  of  that?    A.  Posi- 
tive  of  that."    In  the  same  abstract  there 
appears,    in   the  examination  of  the  juror 
Clark,  the  following:    ''I  have  an  opinion 
as  to  the  guilt  or  innocence  of  the  defend- 
ants.    It  is  based  upon  what  I  have  read  in 
the   newspapers.     ...     If   taken  as  a 
jnror,  notwithstanding  my  opinion  derived 
from  newspaper  reading,  I  should  render  a 
fair  and  impartial  verdict  in  this  case,  based 
upon  the  law  and  the  evidence.     ...     I 
have  read  the  testimony  that  was  given  at 
the  coroner's  inquest,  the  testimony  heard  at 
Winnipeg,  what  purported  to  be  the  testi- 
mony given  before  the  grand  jury  in  this 
city  in  June  and  July.     ...     I  think  I 
have  expressed  opinions  as  to  the  guilt  or 
innocence  of  the  men  on  trial.     ...     I 
have  an   opinion  as  to  whether  the  doctor 
was  tried  by  Camp  20  last  spring ;  also  an 
opinion    whether  he  was  put  to  death   in 

Fursuance  of  the  finding  of  that  committee. 
have  a  prejudice  against  the  C Ian -na- Gael 
society  only  as  it  has  been  brought  to  mv 
mind  in  reading  this  evidence.  .  .  .  Q. 
You  have  stated  that,  if  taken  as  a  juror  in 
this  case,  you  could  render  a  fair  and  im- 
partial verdict,  based  exclusively  on  the  law 
and  the  evidence,  notwithstanding  your 
opinion?  A.  Yes,  sir;  1  have  no  doubt 
about  that  0.  Would  you  treat  the  testi- 
mony of  members  of  Camp  20  of  the  Clan- 
sa-dael  the  same  as  you  would  any  otlier 
witnesses  up  to  the  time  that  it  appeared 
that  the  Clan-na-Gael  or  that  camp  had  any- 
thing to  do  with  this  matter?  A.  1  may 
have  an  opinion — prejudice  against  them — 
against  their  views.  .  .  .  Q.  Is  it  upon 
the  understanding  that  it  is  an  unlawful  or 
criminal  combination?  A.  Yes,  sir.  Q. 
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Unless  that  appeared  in  the  evidence,  woula 
you  allow  it  to  influence  your  consideration 
of  the  evidence  here  as  a  juror,  or  your  ver- 
dict as  a  juror?  A.  I  think  I  would  be 
able  to  cast  that  aside,  and  give  my  verdict 
according  to  the  evidence -> the  law  and  the 
evidence— in  the  case.  •  •  •  I  shall  cer- 
tainlv  try  to  throw  aside  prejudice  and  give 
my  decision  on  the  law  and  the  evidence  as 

firesented  to  me.  .  .  •  Q.  Don't  you  be- 
ieve  that,  sitting  here  as  a  juryman,  feel- 
ing the  full  responsibility  as  a  juror,  trying 
your  fellow  citizens  for  a  grave  matter, 
where  the  lives  and  liberty  are  in  jeopardy, 
that  ^ou  would  act  according  to  these  le^al 
principles,  and  render  a  fair  and  impartial 
verdict,  based  alpne  upon  the  evidence  and 
the  law?  What  do  you  say  to  that?  A,  I 
think  I  could.  Yes,  sir;  1  should  try  to." 
The  majority  opinion  shows  that  other 
answers  than  those  above  quoted  were  made 
by  the  jurors  Clark  and  Bontecou,  but  tho^ 
here  set  forth  are  sufficient  to  establish  their 
competencjr  to  sit  as  jurors.  When  plied 
with  questions,  they  did  not  deny  that  they 
had  received  impressions,  and  formed  opin- 
ions, as  to  the  guilt  or  innocence  of  the 
accused.  Their  frankness  in  revealing  their 
thoughts  and  feelings  in  regard  to  the  issues 
involved,  instead  of  disclaiming  all  bias  of 
any  kind,  bespeaks  their  conscientiousness 
and  honesty  of  purpose.  Whenever  the 
questions  aadressed  to  them  brought  their 
attention  back  to  the  foundation  of  their  im- 
pressions and  opinions,  and  to  the  effect 
thereof  upon  their  middle  conditions,  two 
facts  were  most  clearly  disclosed:  First, 
that  the  impressions  received  or  opinions 
formed  by  them  were  such  only  as  were 
based  upon  the  newspaper  statements ;  second, 
that  they  believed  m  their  own  ability  to 
fairly  and  impartially  render  a  verdict  in 
the  case  in  accordance  with  the  law  and  the 
evidence. 

At  the  present  day,  and  in  this  country, 
there  is  a  general  diffusion  of  intelligence 
among  the  peopl'e.  Nearly  everybody  who 
knows  how  to  read,  reads  the  newspapers. 
When  a  arreat  crime  is  committed,  which 
excites  public  interest,  there  is  scarcely  a 
man  in  the  community  where  it  occurs  who 
does  not  know  of  it,  and  read  about  it,  and 
form  some  sort  of  an  opinion  in  regard  to  it. 
If  men  who  read  and  are  affected  by  news- 
paper accounts  of  the  commission  of  crime 
are  excluded  from  the  jurv  box,  then  trial 
by  jury  might  as  well  be  abolished.  In  rec- 
ognition of  the  difficulty  of  obtaining  jury- 
men in  criminal  cases  who  do  not  read 
newspapers  and  do  not  receive  impressions 
from  what  they  read,  the  legislatures  of 
many  of  the  states  have  passed  laws  upon 
this  subject.  The  statute  of  111 inois  provides 
as  follows :  **  Provided,  further,  that  it  shal  1 
not  be  a  cause  of  challenge  that  a  juror  has 
read  in  the  newspapers  an  account  of  the 
commission  of  the  crime  with  which  the 
prisoner  is  charged,  if  such  juror  shall  state 
on  oath  that  he  believes  he  can  render  an 
impartial  verdict,  according  to  the  law  and 
the  evidence :  and  provided,  further,  that  in 
the  trial  of  anv  criminal  cause  the  fact  that 
any  person'  called  as  juror  has  formed  an 
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opinion  or  impression,  based  upon  rumor  or 
upon  newspaper  statements,  (about  the  truth 
of  which  he  has  expressed  no  opinion,)  shall 
not  disqualify  him  to  serve  as  a  juror  in 
such  case,  if  he  shall  upon  oath  state  that  he 
believes  he  can  fairly  and  impartially  ren- 
der a  verdict  therein  in  accordance  with  the 
law  and  the  evidence,  and  the  court  shall  be 
satisfied  of  the  truth  of  such  statement."  It 
was  held  bv  the  Supreme  Court  of  the  United 
States  in  Aj  Spies,  123  U.  S.  131,  81  L.  ed. 
80,  that  this  statute  was  not  repugnant  to 
the  Constitution  of  the  United  States,  nor  to 
the  Constitution  of  Illinois,  which  guaran- 
tees to  the  accused  party  in  every  criminal 
prosecution  **a  speedy  trial  by  an  impartial 
jury  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed.'' 
Bontecou  and  Clark  do  nut  state  that  they 
ever  expressed  any  opinion  as  to  the  truth  of 
the  newspaper  statements  from  which  they 
derive  their  impressions.  This  being  so, 
and  inasmuch  as  the  only  impressions  or 
opinions  formed  by  them  were  based  upon 
newspiper  statements,  and  inasmuch  as  they 
both  stated  upon  oath  that  they  believe  that 
they  could  fairly  and  impartially  render  a 
verdict  in  accordance  with  the  law  and  the 
evidence,  and  inasmuch  as  the  trial  judge 
showed  his  satisfaction  with  the  truth  of 
their  statements  in  this  regard  by  permitting 
them  to  act  as  iurors  in  the  case,  why  were 
they  not  qualified  to  take  their  seats  in  the 
jury  box?  Ought  it  to  be  decided  that  they 
were  disqualified  when  they  held  no  other 
opinion  than  those  which,  by  the  express 
terms  of  the  law,  are  declared  to  be  insufifl- 
cient  to  disqualify  them?  The  mere  fact 
that  a  iuror  has  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  accused,  when 
suclfopinion  is  based  only  on  rumor  or  news- 
paper statements,  does  not  necessarily  dis- 
qualify him.  Smith  v.  Fames,  4  111.  76,  86 
Am.  Dec.  515 ;  Gardner  v.  People,  4  111.  83 ; 
Baxter  v.  People,  8  111.  876  ;  Tfiomas  v. 
People,  67  N.  Y.  220;  Beynolde  v.  United 
States,  98  U.  S.  145.  156,  25  L.  ed.  244.  246 : 
lie  Spies,  supra;  People  v.  McOonegaZ  (N.  Y.) 
82  K  E.  Rep.  616. 

The  test  question  as  to  the  fairness  and 
impartiality  of  the  juror  is  whether  his  ver- 
dict will  l>e  based  only  upon  the  account 
which  may  be  given  at  the  trial  by  wit- 
nesses under  oath.  Be  Spies,  supra.  It  suffi- 
ciently appears  in  this  case  from  the  exam- 
ination of  the  above-named  jurors  that  they 
would  base  their  verdict  only  upon  the  ac- 
count which  should  be  given  by  the  wit- 
nesses under  oath  at  the  trial.  The  fact  that 
one  of  the  jurors  read  in  a  newspaper  what 
purported  to  be  the  testimony  taken  at  a 
coroner's  inquest,  or  before  a  grand  jury,  did 
not  disqualify  him.  Sudi  publications  of 
what  purports  to  be  evidence  come  under  the 
designation  of  ** newspaper  statements,"  as 
those  words  are  used  in  the  statute.  It  was 
so  expressly  decided  in  Hopt  v.  Vtdh,  120 
U.  S.  480,  30  L.  ed.  708,  where  the  court 
says :  "  We  think  that  evidence,  -or  what 
purports  to  be  evidence,  printed  in  a  news- 
paper, is  a  'statement  in  a  public  journal,' 
within  the  meaning  of  the  statute ;  and  that 
19  L.R.  A. 


the  judgment  of  the  court  upon  the  compe- 
tency of  the  juror  in  such  cases  is  conclusive.  •" 

It  does  not  seem  to  me  that  there  was  any 
such  prejudice  on  the  part  of  the  juror  Clark 
against  the  Clan-na-Gael  society  as  amounted 
to  a  disqualification.  He  expressly  states 
that  his  preiudice  against  that  orfranization 
was  based  solely  upon  the  supposition  that 
a  committee  of  one  of  its  branches  known  as 
"Camp  20"  had  assumed  to  try  Dr.  Cronin, 
and  that  he  was  put  to  death  in  pursuance 
of  the  finding  of  that  committee.  If  the 
Clan-na-Gael  society  was  a  murderous  or- 
ganization, sentencing  men  to  death  who  had 
incurred  its  anger,  and  executing  such  un- 
lawful sentences  in  secret,  then  a  prejudice- 
against  it  was  nothing  more  than  prejudice^ 
against  murder.  Prejudice  against  crime 
does  not  disqualify  a  juror.  Spies  v.  People, 
122  111.  1,  and  cases  cited.  Clark  said  upon 
his  examination  that,  unless  the  Glan-na- 
Gael  society  should  appear  from  the  evi- 
dence an  unlawful  or  criminal  society,  h» 
would  be  able  to  cast  aside  his  prejudice- 
against  it,  and  give  his  verdict  according  to- 
the  law  and  the  evidence. 

I  can  see  nothing  objectionable  in  the  ex* 
amination  of  the  jurors  by  the  trial  court. 
The  law  requires  that  court  to  be  satisfied 
of  the  truth  of  the  statement  made  by  the 
juror  that  he  believes  he  can  fairly  and  im- 
partiall}'  render  a  verdict  in  accordance  with 
the  law  and  evidence.  Here  the  questions 
addressed  bv  the  trial  judge  to  the  jurors 
show  that  he  was  making  a  conscientious 
effort  to  satisfy  himself  of  what  the  statute 
made  it  his  duty  to  be  satisfied.  Challenge 
for  favor  is  based  upon  the  bias  or  prejudice 
of  the  juror,  and  was  originally  ascertained 
by  triers,  from  whose  decision  there  was  no- 
appeal.  In  this  state  challenges  for  favor 
are  submitted  to  and  passed  upon  by  the 
trial  judge.  Though  some  of  the  answers 
of  a  juror,  taken  separately,  may  perhaps^ 
establish  a  disqualification,  yet,  if  the  effect 
of  all  that  he  says  is  to  show  that  he  is  a 
proper  juror,  he  ought  not  to  be  excluded. 
Phelps  V,  People,  72  N.  Y.  862.  Under  the 
statute  above  quoted  the  trial  court  is  clothed 
with  the  power  of  deciding  judicially,  from, 
all  the  answers  of  the  juror,  in  connection 
with  his  statement  of  his  belief  in  his  own 
ability  to  render  a  verdict  in  accordance 
with  the  law  and  the  evidence,  whether  or 
not  such  juror  is  really  capable  of  fairly  and 
impartially  trying  the  case,  notwithstanding^ 
the'  opinions  which  he  entertains.  The  de- 
termination of  the  trial  court  in  this  matter 
ought  not  to  be  disturbed  except  for  manifest 
error.  ^Nothing  less  than  a  finding  contrary 
to  the  weight  of  the  evidence  amounting  to 
a  palpable  abuse  of  judicial  discretion  by 
the  trial  judee  should  authorize  a  reversal. 
It  does  not  appear  here  that  the  statements 
of  the  jurors,  which  the  court  below  found 
to  be  true,  were,  as  matters  of  fact,  untrue. 
State  V.  Cunningham,  100  Mo.  882.  These- 
views  are  but  a  repetition  of  those  expressed 
in  reference  to  the  statute  now  under  consid- 
eration by  the  Supreme  Court  of  the  United 
States  in  Be  Spies,  supra,  where  Mr,  Ghief 
Justice  Waite  used  the  following  language  i 
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"■In  RetffwldB  ▼.  United  States,  98  U.  8. 
145-156,  25  L.  ed.  244,  246,  we  said  'that, 
upon  the  trial  of  the  issue  of  fact  raised  by* 
a  challenge  to  a  juror  in  a  criminal  case  on 
the  ground  that  he  had  formed  and  expressed 
an  opinion  on  the  issues  to  be  tried,  'the 
court  will  practically  be  called  upon  to  de- 
termine whether  the  nature  and  strength  of 
the  opinion  formed  are  such  as  in  law  neces- 
sarily to  raiso  the  presumption  of  partiality. 
The  question  thus  presented  is  one  of  mixed 
law  and  fact,  and  to  be  tried,  as  far  as  the 
facts  are  concerned,  like  any  other  issue  of 
that  character  upon  the  evidence.  The  find- 
ing of  the  trial  court  upon  that  issue  ought 
iiot  to  be  set  aside  by  a  reviewing  court,  un- 
less the  error  is  manifest.  It  must  be  made 
clearly  to  appear  that  upon  the  evidence  the 
court  ought  to  have  found  the  juror  had 
formed  such  an  opinion  that  he  could  not  in 
law  be  deemed  impartial.  The  case  must 
be  one  in  which  it  is  manifest  the  law  left 
nothing  to  the  conscience  or  discretion  of  the 
court.'  If  such  is  the  degree  of  strictness 
which  is  required  in  the  ordinary  cases  of 
writs  of  error  from  one  court  to  another  in 
the  same  general  jurisdiction,  it  certainly 
ought  not  to  be  relaxed  in  a  case  where,  as 
in  this  case,  the  ground  relied  on  for  the  re- 
versal by  this  court  of  the  judgment  of  the 
highest  court  of  the  state  is  that  the  error 
complained  of  is  so  gross  as  to  amount  In 
law  to  a  denial  by  the  state  of  a  trial  by  an 
impartial  jury  to  one  who  is  accused  of 
crime.  We  are  unhesitatingly  of  opinion 
that  no  such  case  is  disclosed  by  this  record. " 
In  determining  the  competency  of  a  juror 
under  the  circumstances  here  detailed,  the 
trial  judge  has  a  right  to  take  into  consider- 
ation not  only  the  statements  made  by  the 
juror,  but  also  bis  appearance  and  bearing 
while  subject  to  examination.  Of  course 
the  reviewing  court  can  know  nothing  about 
(he  appearance  or  bearing  of   the  juror. 


ThofMon  V.  People,  24  111.  60,  76  Am.  Dec. 
783.  It  will  not  do  to  say  that  the  fairness 
and  impartiality  of  the  juror  are  to  be  de- 
termined solely  by  such  answers  as  he  makes 
to  the  (questions  addressed  to  him  in  relation 
to  his  impressions  or  opinions  witliout  ref- 
erence to  nis  own  estimate  of  the  effect  of 
those  impressions  or  opinions  upon  his  capac- 
ity to  decide  fairly  and  impartially.  The 
statute  expressly  empowers  him  to  state  un- 
der oath  his  belief  as  to  his  ability  to  fairly 
and  impartially  render  a  verdict  in  accord- 
ance with  the  law  and  the  evidence.  A  con- 
scientious juror  could  not  state  that  he  had 
the  belief  referred  to  in  the  statute.  If  his 
existing  opinions  had  conclusively  biased 
his  mind  against  the  accused.  A  oelief  is 
a  condition  of  mind;  and  a  statement  of 
belief  is  necessarily  a  statement  of  the  ef- 
fect which  certain  facts  or  opinions  have 
had  in  producing  that  condition  of  mind. 
Lycoming  F,  Ins.  Co.  v.  Ward,  90  111.  545; 
Stokes  V.  People,  63  N.  Y.  164,  18  Am.  Rep. 
492;  Balbo  v.  People,  80  N.  Y.  484;  Cox  v. 
People,  Id.  612 ;  Abbott  v.  People,  86  N.  Y. 
460 ;  People  v.  Cometti,  92  N.  Y.  85 ;  PeopU 
V.  Oyer  d  Terminer  Ct.  88  N.  Y.  486 ;  People 
V.  Otto,  101  N.  Y.  690 ;  People  v.  Mahoney,  18 
Cal.  188;  Leach  v.  PeopU,  58  111.  311;  Al- 
breeht  v.  Walker,  78  111.  69;  Thomson  v. 
PeoiOe,  24  111.  60.  76  Am.  Dec.  783 ;  Collins 
V.  People,  48  111.  145;  WiUony.  PeopU,  94111. 
299 ;  kroer  v.  PeopU,  78  111.  294 ;  Ourley  v. 
Com.  84  Pa.  151. 

If  a  juror's  statement  as  to  his  own  men- 
tal condition  when  he  expresses  his  belief  in 
his  ability  to  decide  the  case  according  to 
the  law  and  the  evidence  cannot  be  accepted 
as  showing  his  fairness  and  impartiality, 
then  his  statement  as  to  his  mental  condition 
when  he  says  that  he  has  a  prejudice  against 
the  prisoner  ought  not  to  be  accepted  as 
showing  his  unfairness  and  partiality. 


OREGON  SUPREME  COURT. 


T.  Egenton  HOGG,   Receiver  of  the  Wil- 
lamette Valley  &  Coast  R.  Co.,  Respt., 

V. 

William  MACEAY,  Sheriff  of  Benton 
County,  Appt, 

( Or. ) 

A  eommiitatlon  of  mil  taxes  on  the  prop- 
erty of  a  railroad  company  for  twenty 


years  in  oonsideration  of  its  carrylnff  all  troops 
and  munitions  of  war  which  the  state  requires  to 
be  carried  without  charge  violates  a  constitu- 
tional provision  that  all  taxation  shall  be  egual 
and  uniform  and  requiring  ^'Just  valuation  for 
taxation  of  all  property"  excepting  certain 
classes  such  as  that  used  for  municipal  and 
charitable  purposes. 

(January  JK,  1888.) 


NOTBL— PoiMT  of  a  state  LefftsHalure  to  exempt 
from  taxation. 

It  Is  settled  that  the  Legislature  of  a  state,  un- 
tesi  restrained  by  constitutional  provisions,  may, 
by  contract  based  on  consideration,  exempt  the 
property  of  an  individual  or  corporation  from 
taxatioD,  elUier  for  a  spedfled  period,  or  per- 
maoeotly.  New  Jersey  v.  Wilson,  11 U.  S.  7  Cranoh, 
}M,  3  L.  ed.  808;  Gordon  v.  Appeal  Tax.  Ct.  44  U.  S.  8 
How.  133, 11  li.  ed.  fie9 ;  Piqua  Branch  of  State  Bank 
cf  Ohio  ▼.  Knoop,  67  U.  S.  16  How.  869, 14  L.  ed.  977; 
Jeffenon  Branch  Bank  of  Ohio  v.  Skelly,  66  U.  &  1 
Black.  486, 17 1*,  ed.  178 ;  Home  of  The  Friendless  v. 
Boose,  75  U.S.  8  WaU.  480, 19  L.  ed.  496;  Washing- 
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ton  CTnlversity  v.  Bouse,  76  U.  8.  8  Wall.  489, 19  L. 
ed.  498;  Wilmington  &  W.  R.  Co.  v.  field,  80  CT.  S. 
18  Wall.  ^64. 20  L.  ed.  568 :  TomUnson  v.  Branch,  82 
U.  8. 16  Wall.  460, 21 L.  ed.  189 ;  Charleston  v.  Branch, 
8217.  8.  16  Wall.  470,  21  L.  ed.  198;  Humphrey  v. 
Pegues,  88  U.  S.  16  WalL  244, 21  L.  ed.  826 ;  Minot  v. 
Philadelphia,  W.  &  a  B.  Co.  86  d.  8. 18  WaU.  206,  21 
L.  ed.  888 ;  Tucker  v.  Ferguson,  89  U.  8. 22  Wall. 
627, 22  L.  ed.  805 ;  Farrington  v.  Tennessee,  96  U.  8. 
679, 24  L.  ed.  668 ;  Hoge  v.  Richmond  &  D.  B.  Co.  99 
U.  8. 848, 25  L.  ed.  803 ;  8t.  Anna*s  Asylum  v.  New 
Orleans,  106  U.  8. 862, 26  L.  ed.  1128 ;  Delaware  Bail- 
road  Tax  C^se,  85U.  8. 18  Wall.  225,  21  L.  ed.  804. 
When  not  restricted  by  the  Constitution  a  Leg* 


See  also  20  L.  R.  A.  89;  28  L.  R.  A. 65;  32  L.  R.  A.  643;  41  L.  R.  A.  407. 
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Jah.^ 


APPEAL  br  defendant  from  a  decree  of  the 
Circuit  Coart  for  Benton  County  in  favor 
of  plaintiff  in  a  suit  brought  to  enjoin  the  col- 
lection of  certain  taxes  which  bad  been  as- 
sessed against  plaintiff's  property.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  McFadden,  D'Arey  A 
Bingham  and  W.  S*  HulForcL  for  appel- 
lant. 

Messrs,  J«  B,  Bryson  and  E«  C.  Bro- 
naugh  for  respondent 

Bean*  J.,  delivered  the  opinion  of  the 
court : 

This  is  a  suit  to  enloin  the  sheriff  of 
Benton  county  from  collecting,  or  attempt- 
ing to  collect,  the  state  and  county  taxes 
assessed  and  levied  upon  the  property  of  the 
plaintiff  for  the  year  1889,  and  involves  the 
constitutionality  of  section  11  of  "'  An  Act  to 
Provide  for  the  Construction  of  the  Willa- 
mette Valley  &  Coast  Railroad, **  approved 
October  24,  1874,  (Laws  1874,  p.  51,)  as  ex- 
tended  by  the  Act  approved  February  5, 
1885,  (Laws  1885,  p.  7,)  which  reads  as 
follows :  "  Sec.  11.  That  if  said  Willamette 
Valley  &  Coast  Railroad  Company  shall, 
within  ninety  days  after  the  approval  hereof 
by  the  governor,  file  in  the  office  of  the  sec- 
retary of  state  its  agreement,  duly  executed 
under  its  corporate  seal,  obliging  itself  to 
carry  all  troops  and  munitions  of  war  of  this 
state  required  to  be  conveyed  on  its  road 
without  cliarge  to  the  state  for  a  period  of 
twenty  years  from  and  after  such  approval, 
without  other  compensation  than  the  moneys 


arising  from  taxes  assessed,  levied,  or  col- 
lected on  the  property  of  said  company, 
then,  in  consideration  of  said  agreement  and; 
said  services,  done,  or  to  be  done,  for  said 

geriod  of  twenty  years,  said  company  shall 
ave  and  receive  during  all  saia  term  alL 
the  taxes  levied,  assessed,  or  collected,  or 
which  might  have  been  levied,  assessed,  or- 
collected,  by  the  state,  upon  all  its  property, 
real  and  personal,  and  said  taxes  are  hereby 
appropriated  therefor."     The  contention  i»- 
that  this  section  is  in  violation  of  the  pro- 
visions of  the  Constitution  of  this  state  that, 
''all  taxation  shall  be  equal  and  uniform,*^' 
and  that  the  Legislature  **  shall  provide  by- 
law for  uniform  and  equal  rate  of  assessment, 
and  taxation,  and  shall  prescribe  such  regu- 
lations as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  per- 
sonal, excepting  such  only  for  municipal, 
educational,  literary,  scientific,  religious,  oi^ 
charitable  purposes,  as  mav  be  specially  ex- 
empted by  law."    Const.  §*82,  art.  1 ;  Id.  §  1,. 
art.  9. 

The  power  of  taxation  and  the  right  to 
prescribe  what  property  shall  be  taxS  is  a 
sovereign  right,  belonging  to  the  state  iik 
its  sovereign  capacity,  ana,  in  the  absence 
of  a  constitutional  restriction,  necessarily- 
implies  the  power  to  prescribe  what  prop- 
erty shall  be  exempt  from  taxation;  and. 
hence  it  has  been  held  that,  when  not  pro* 
hibited  by  the  state  Constitution,  the  Legis- 
lature can  bind  the  state,  by  a  contract  with, 
either  an  individual  or  corporation,  to  sur- 
render the  right  of  taxation,  by  the  grant  of 


Islature  may  secure  to  a  oorporatlon  in  Its  charter 
the  right  of  perpetual  exemption  from  taxation, 
which  no  suheequent  Legislature  can  Impair.  State 
v.  Dexter  &  N.  B.  Co.  69  Me.  49;  New  Jersey  v. 
Yard,  95  U.  8. 104, 24  L.  ed.  862;  Farrlngton  v.  Ten- 
nessee, 95  U.  8.  079, 24  L.  ed.  668 ;  Klttery  v.  Ports- 
mouth Bridge,  78  Me.  93 ;  Enoxvllle  ft  O.  R.  Go.  v. 
Hicks,  9  Baxt.  442. 

The  Legislatures  of  the  American  states  have  the 
same  unlimited  power  with  regard  to  legislation 
as  resides  in  the  British  Parliament,  save  and 
where  restricted  by  constitutional  provisions. 
Thorpe  v.  Rutland  ft  B.  R.  Co.  27  Vt.  140. 

In  this  case  a  doubt  was  expressed  as  to  the  en- 
tire soundness  of  the  principle  of  legislative  ex- 
emptions of  corporations  from  taxation.  See  also 
Com.  y.  Chesapeake  ft  O.  B.  Co.  27  Gratt.  846. 

In  Selma  Bldg.  ft  Loan  Abso.  v.  Morgan.  57  Ala. 
88,  it  was  held  that  an  Act  releasing  and  remitting 
a  tax  on  mortgages  and  notes  of  the  assoolatlon 
was  all  powerful. 

The  power  to  prescribe  what  property  shall  be 
taxed  Implies  the  power  to  prescribe  what  prop- 
erty shall  be  exempt.  Wisconsin  Cent.  R.  Co.  v. 
Taylor  County,  62  Wis.  87. 

And  the  Legislature  having  exercised  the  power 
may  grant  an  extension,    ibid. 

The  power  of  exemption  from  taxation,  as  well 
as  the  power  of  taxation,  is  one  of  the  essential 
elements  of  sovereignty.  Com.  v.  Richmond  ft  P. 
B.  Co.  81  Va.  855 ;  Richmond  v.  Richmond  ft  D.  R. 
Co.  21  Gratt  604. 

The  right  to  exempt  from  taxation  Is  Incident  to 
the  legislative  prerogative.  Williamson  v.  Mas- 
sey,  83  Gratt  240. 

And  is  regarded  as  established  upon  the  most 
solid  foundations  of  public  policy  and  expediency. 
Richmond  v.  Richmond  ft  D.  R.  Co.  supmo. 

Legislative  bodies  have  the  power,  in  the  absence 
19  L.  K.  A. 


of  constitutional  restrictions,  to  hold  out  induce^ 
ments  to  investora  by  exempting  certain  property- 
from  taxation.  Scotland  County  v.  Miasourl,  I.  At 
N.  R.  Co.  66^0. 123. 

In  adequate  consideration,  and  In  the  exercise  of° 
its  general  authority,  a  state  may  invite  invest^ 
ment  in  a  particular  description  of  property  f oir 
the  benefit  of  the  state,  by  stipulating  for  its  ex- 
emption in  the  hands  of  the  holders.  People  v. 
Roper,  85  N.  Y.  683;  Langdon  v.  New  Fork,  93  K^ 
Y.  129. 

The  exemption  of  property  from  taxation  is  &. 
question  of  policy  and  not  of  power.  And  ^r 
such  policy,  in  the  judgment  of  the  sovereign  tax- 
ing power,  dictates  the  entire  exemption  of  any- 
species  of  property  from  taxation  for  a  given 
time,  it  is  the  proper  exercise  of  such  power  so  to 
exempt  it'*  State  v.  Bank  of  Smyrna,  2  Houst. 
(Del.)  99. 

In  Pennsylvania  the  right  of  the  Legislature  to 
exempt  classes  of  property  as  well  as  classes  of 
persons  is  recognized.    Butler's  App.  78  Pa.  451. 

A  Legislature  may  contract  for  a  special  bonua^ 
in  lieu  of  taxation.  Union  Bank  v.  State,  9  Yerg. 
490. 

The  provisions  of  the  Minnesota  Constitution  do- 
not  prevent  the  Legislature  from  modifying  the^ 
terms  of  a  provision  for  the  payment  of  a  percent- 
age of  gross  earnings  In  lieu  of  other  taxation  in 
a  case  where  that  method  had  been  adopted  prlor- 
to  the  adoption  of  the  Constitution.  Stevens- 
County  V.  St  Paul,  M.  ft  M.  R.  Co.  86  Minn.  467:  St 
Paul  ft  P.  R.  Co.  First  Dlv.  v.  ParCher,  14  Minn.  297^ 

But  in  Florida  it  has  been  said  that  one  Legisla- 
ture cannot  make  the  exercise  of  constitutional 
functions  by  a  subsequent  Legislature  dependent 
on  the  accidental  circumstances  of  private  gain.. 
Gonzales  v.  Sullivan,  16  Fla.  79L 

The  people,  when  framing  a  Constitution,  ma^ 
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either  a  peipetnal   or  transient   Immunity 
from  taxation,  either  in  the  form  of  a  con- 
tract to  pay  a  fixed  sum  hi  lieu  of  all  taxes 
or  by  way  of  **  commutation, "  whatever  the 
latter  term  may  mean;  and  as  to  the  suffi- 
ciency of  the  consideration  for  such  contract 
the  Legislature  is  the  sole  and  exclusive 
judge,    Cooley,  Taxn.  63 ;  Desty,  Taxn.  127 ; 
Jloms  of  tlis  iriendUu  v.  Rmte,  75  U.  S.  8 
Wall.   430,    19   L.   ed.   495;    Humphrey   y. 
Fegtia,  88  U.  8.  16  Wall.  244,  21  L.  ed.  826 ; 
HunsaJcer  y.  Wright,  80  111.  146.     But  this 
doctrine  has  been  questioned  by  the  courts 
cf  many  of  the  states,  as  well  as  by  able  dis- 
senting opinions  in  the  Supreme  Court  of 
ibe  United  States,  upon  the  principle  that 
the  liCgislature  has  no  right  to  bargain  away 
tbe  taxing  power  of  the  state,  so  as  to  place 
it  beyond  the  control  of  succeeding  Legisla- 
tares.     Desly,  Taxn.  128 ;  note  to  yorthtoest- 
im  Uniwrrity  v.  People,  18  Am.  L.  Reg.  N. 
S.  366,  where  the  authorities  are  collected 
and  reviewed.    But,  however  this  may  be, 
ia  the  absence  of  a  constitutional  limitation, 
it  seems  to  us  there  is  no  room  for  argument 
that  under  our  Constitution  no  power  exists 
In  the  Legislature  to  exempt,  oy  contract, 
eommutation,    or  otherwise,    any   property 
whatever,    except  certain  classes  specially 
enumerated  therein  from  bearing  its  just  pro- 
portion of  the  burdens  of  government.    The 
provisions  of  the  Constitution  are  mandatory 
that  all  taxation  shall  be  equal  and  uniform, 
and  the  Legislature  shall  prescribe  regula- 
tions for  a  just  valuation  of  all  property 
for  taxation,  excepting  only  the  enumerated 


classes.  The  language  of  the  donstitution  la 
plain,  simple,  and  easily  understood,  ana 
manifestly  operates  as  an  absolute  inhibitioa 
against  the  exemption,  either  directly  or  in- 


directly,  of  any  property  from  taxation  ex« 
cept  that  specially  enumerated.  In  Crawfori 
V.  Linn  County,  11  Or.  404,  Waldo,  Gh,  J., 


in  speaking  of  the  effect  of  the  latter  clause 
of  section  1,  art.  9,  of  the  Constitution,  saja 
that  it  **  actually  forbids  the  exemption  from 
taxation  of  any  property  whatever,  except 
that  specially  enumeratea  in  the  clause. "  See 
also  Che9ameake  A  0.  R  Co.  v.  MiUer,  19  W. 
Va.  408 ;  Huntington  v.  Woi-then,  120  U.  8. 
97,  80  L.  ed.  588 ;  Zanesville  v.  Rtehardt,  5. 
Ohio  St.  589 ;  liopU  v.  MeCre&ry,  84  Cal.  482  ; 
PtoplsY,  Eddy,  48  Cal.  881,  18  Am.  Hep.  148; 
FUicher  v.  Oliwr,  25  Ark.  289 ;  NoMhviUe  cfr. 
K.  R,  Co.  V.  Wilion  County,  (89  Tenn.  597.) 
While  counsel  for  plaintiff  frankly  admit 
that  the  Legislature,  under  the  Constitution, 
had  no  power  to  exempt  the  property  of 
their  client  from  taxation,  they  uree  that 
section  11  of  the  Act  of  1874  is  not  an  ex- 
emption of  the  property  from  taxation,  but 
a  commutation  of  the  taxes,  for  what  the 
Legislature  determined  to  be  an  adequate 
equivalent,  and  therefore  is  not  obnoxious  to. 
the  constitutional  provisions.  A  sufficient 
answer  to  this  position  is  that  the  Legisla- 
ture cannot  do  indirectly  what  it  is  pro- 
hibited from  doing  directly.  The  right  to 
commute  is  simply  an  inciaent  of  the  right 
to  exempt,  and  the  denial  of  the  power  to- 
exempt  must  necessarily  preclude  the  exist- 
ence of  the  power  to  commute.     As  was  said 


tax  or  exempt  from  taxation  rights  or  credits  or 
any  other  intereet  or  property.  People  v.  Worth- 
Qfftoo,  21  in.  171. 

A  liCSlBbitiire  oannot  oreate  a  corporation  cap- 
kUe  of  holding  property  free  from  taxation  when 
:ht  state  Constitution  forbids  the  exemption  of 
eorpogattons  from  taxation.  Memphis  &  L.  R.  R. 
Co.  ▼..  Berry«  112  U.  8. 809, 28  L.  ed.  887 ;  Louisville 
ftfr.  B.  Go.  T.  Palmes,  lOO  U.S. 244,  27  L.  ed.fi22. 

Xo  act  or  charter  can  exempt  any  particular 
^tok  or  company  from  license  taxation  under  the 
LotrieSana  Oonstitation  of  1868.  If  any  exemption 
be  ctaimed  It  must  be  of  a  class.  New  Orleans  y. 
Sew  OrleaoB  Canal  ft  Bkg.  Go.  83  La.  Ann.  lOL 

Section  1«  article  10,  of  the  Indiana  Constitution 
direct^  that  the  "Genenil  Assembly  shall  provide 
bf  law  for  a  uniform  and  equal  rate  of  assessment 
tad  taxatioo;  and  prescribe  such  regulations  as 
sban  secore  a  just  yaluation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such 
ceiyfor  maolclpal,  educational,  literary,  scientl- 
ic  reUarloas,  or  charitable  purposes  as  may  be  ex- 
fspted  by  law.**  It  was  held  in  State  Bank  v. 
5ew  Albany*  11  Ihd.  140,  that  this  had  reference  to 
t}»  general  levy  only,  and  that  a  provision  in  the 
carter  of  a  bank  that  its  capital  stock  should  not 
be  taxable  fur  municipal  purposes  was  constitu- 

Tbe  Tennessee  Constitution  of  1884  contains 
BGthing^  affecting  the  power  of  the  Legislature  to 
fiaot  gach  charters  of  incorporation  as  they  may 
tUnk  neoeasaiy  for  the  public  good.  Enoxville  ft 
a  K.  Cou  ▼•  Hicks,  stipra. 

By  t£»e  Constitution  of  Maine,  as  amended  In 
lf%  the  Leffttlatnre  may  not  suspend  or  surrender 
the  power  of  taxation. 

Ed  CaUfomla  It  Is  provided  by  the  Constitution 
t^  aQ  property  shaU  be  taxed  In  proportion  to 
^  Taloe.  People  v.  Latham,  58  GaL  001 ;  People  v. 
iSLR.A/ 


Gerke,85Cal.  677;  People  v.  Black  Diamond  Coal 
Min.  Go.  87  Gal.  64;  People  v.  Whartenby,  88  OaU. 
401. 

In  People  v.  Bddy,  48  OaL  881, 18  Am.  Bep.  148,  it 
was  held  that  an  Act  exempting  from  taxatlou 
debts  secured  by  mortgage  was  In  violation  of  this- 
clause  of  the  Constitution. 

Nor  is  It  within  the  power  of  the  Legislature  to- 
exempt  any  species  of  property.  Mlntum  v. 
Hays,  2  Gal.  600, 68  AuL  Dec.  886. 

It  was  held  in  People  v.  McCreery,  84  Cal.  483;: 
People  V.  Eddy,  48  Gal.  831, 18  Am.  Bep.  148:  Sav. 
Ings  St  Loan  Soc.  v.  Austin,  46  Gal.  416,— that  solvent, 
debts  were  property  and  oould  not  be  exempted.. 

But  these  cases  were  overruled  by  the  decision- 
of  People  v.  Hlbemia  Bank,  61  GaL  24S,  21  Anu. 
Bep.  704. 

The  possession  of  and  claim  to  public  land  was* 
held  to  be  property,  in  People  v.  Shearer,  80  CaU. 
666;  People  v.  Frisbie.  81  Gal.  146;  People  v.  Cohen^ 
81  Cal.  210;  People  v.  Black  Diamond  Coal  Min.  Co. 
87  GaL  64. 

And  fruit  trees  are  property.  Cottle  v.  Spitzer,. 
66  Cal.  456. 

And  shares  in  the  capital  stock  of  corporations*.  * 
San  Francisco  v.  Flood,  64  GaL  606. 

The  Legislature  of  Dakota  has  power  to  exempt 
from  taxation  property  not  exempted  by  the  or- 
ganic Act.   Farris  v.  Vannier,  6  Dak.  186. 

The  Legislature  of  the  territory  of  Minnesota 
bad  the  power  to  exempt  the  property  of  a  univer- 
sity from  taxation  and  to  bind  the  future  statO' 
thereby  as  against  a  provision  In  its  Constitution- 
that  all  property  should  be  taxed.  State  v.  Ham* 
Une  UDlversity  (Minn.)  June  8, 188L 

Specif  instanca. 

An  Act  exempting  city  waterworks  from  state- 
taxation,  without  requiring  any  public  service  uk 
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oy  WTiite,  J.,  In  LouxHana  Cotton  Mfg.  (Jo, 
V.  N^  Orleans,  81  La.  Ann.  440,  the  right  to 
i^ommute  may  be  said  to  be  '^  a  payment  of  a 
<)esignated  sum  for  the  privilege  of  ezemp- 
lion,  or  the  selection  in  advance  of  a  specinc 
sum  in  lieu  of  an  ad  wOorem  tax.  If  the 
first,  it  is  indubitably  an  exemption ;  if  the 
second,  then  it  is  a  specific  tax,  and  hence 
violates  the  rule  of  ad  valorem,  which  pre- 
scribes that  all  property  shall  be  taxed  ac- 
cording to  value."  Either  view  is  fatal  to 
plaintiff's  contention  in  this  case.  The  Con- 
stitution absolutely  prohibits  the  exemp- 
tion of  any  property,  except  for  municipal, 
educational,  literary,  scientific,  religious,  or 
charitable  purposes;  and,  as  no  part  of 
plaintiff's  property  is  included  within  any 
of  these  enumerated  classes,  any  law  whicn 
attempts  to  exempt  it  from  U  xation  is  void, 
and  "any  law  which  indirectly  produces 
such  exemption  must  be  equally  void.  That 
cannot  be  accomplished  indirectly  which 
the  organic  law  declares  shall  not  be  done 
directly. "  Mr.  Justice  Field,  in  Huntington 
V.  Worthen,  supra. 

The  provisions  of  our  Constitution  were 
manifestly  intended  to  require  and  insure 
equality  in  the  manner  and  mode  of  the  as- 
sessment and  the  levy  and  collection  of  taxes 
for  the  support  of  the  government,  and  to 
impose  an  equal  propoition  of  these  burdens 
upon  all  persons  within  the  limits  of  the 
taxing  district,  and,  to  that  end,  to  prohibit 
special  or  class  legislation  of  the  character 
sought  to  be  upheld  in  this  case.  If  the 
Legislature  can,  for  any  consideration  it  may 
deem  adequate,  exempt  or  commute  the  taxes 


on  one  class  of  property,  or  on  the  property 
of  one  taxpayer,  it  can  do  the  same  with  any 
or  all  property,  and  the  proportion  of  the 
burden  of  maintaining  the  government  borne 
by  any  taxpayers  will  depend,  not  on  the 
amount  or  value  of  his  property,  but  upon 
his  success  in  securing  advantageous  legis- 
lation. If  such  a  doctrine  should  be  recog- 
nized by  the  courts,  the  Constitution  will 
put  no  hindrance  to  rich  and  powerful  cor- 
porations or  rich  men  making  contracts  with 
the  Legislature  for  perpetual  exemption  from 
all  the  burdens  of  supporting  the  govern- 
ment, and  the  property  owner  who  is  unable 
to  obtain  such  contracts  or  commutation 
will  be  compelled  alone  to  bear  such  bur- 
dens. "The  result  of  such  a  principle,* 
says  Mr.  Justice  Miller,  "under  the  f^owing^ 
tendency  to  special  and  i)artial  legislation, 
would  oe  to  exempt  the  rich  from  taxation, 
and  cast  all  the  burden  of  supporting  the 
government  and  the  payment  of  its  debts  on 
those  who  are  too  poor  or  too  honest  to  pur- 
chase such  immunity."  Washington  Vnivers- 
itv  V.  Bouse,  75  (J.  8.  8  Wall.  444,  19  L. 
ed.  500.  A  construction  of  the  Constitution 
which  would  permit  or  allow  opportunities 
for  such  manifest  injustice  cannot  receive 
the  sanction  of  this  court.  So  obviously  un- 
constitutional is  the  provision  of  the  Act 
of  1874  which  attempts  to  relieve  the  plain- 
tiff from  the  payment  of  any  state  or  county 
taxes  on  its  property  for  a  designated  pe- 
riod, in  consideration  of  its  agreement  to 
convey  the  troops  and  munitions  of  war  of 
the  state  over  its  road,  tJiat  it  seems  almost 
unnecessary  to  cite  authorities  in  support  of 


the  Btate^as  a  ooDslderatlon  for  such  exemption  vio- 
lates Ky.  Const.,  art  18, 1 1,  providing  that  no  man 
or  set  of  men  are  entitled  to  exclusive,  separate, 
public  emoluments  or  privilegres  from  the  com- 
munity except  in  consideration  of  public  service. 
Com.  V.  McKibben,  90Ky.  88i. 

Bennett,  X,  said:  *'If  the  Legislature  were  to 
authorize  the  payment  of  a  per8on*8  expenses  in 
the  performance  of  any  enterprise  not  a  public 
service,  there  can  be  no  doubt  that  such  an  act 
would  be  unhesitatinirly  declared  unconstitutional; 
and  to  exempt  a  person^s  property  from  taxation  In 
consideration  of  the  same  service  would  be  equal- 
ly uncoDstitutionaL**  '^The  true  test  in  such  case 
is,  Has  the  Legislature  the  constitutional  power 
to  aathorize  the  direct  payment  for  the  services?** 

In  Kansas,  where  it  is  provided  that  "personal 
property  to  the  amount  of  at  least  $200  for  each 
family  shall  be  exempt  from  taxation,**  the  Legis- 
lature may  have  power  to  exempt  personal  prop- 
erty in  addition  to  that  exempted  by  the  Constitu- 
tion. Ottawa  County  Comrs.  v.  Nelson,  19  Kan. 
287, 27  Am.  Rep.  101;  Francis  v.  Atchison,  T.  &  8. 
F.  R.  Co.  19  Kan.  811:  National  Bank  of  Law- 
renoe  v.  Barber,  24  Kan.  540. 

Kan.  Comp.  Laws  1879,  chap.  110,  I  22,  subd.  8, 
which  exempts  from  taxation  the  property  in  the 
township  of  all  nonresidents,  and  of  all  persons 
and  corporations  not  citizens  of  the  township.  Is 
in  violation  of  ICan.  Const,  art.  11,  fi  1,  which  re- 
quires a  uniform  and  equal  rate  of  taxation. 
Marlon  &  M.  R.  Co.  v.  Champlin,  87  Kan.  682;  Man- 
hattan, A.  &  B.  R.  Co.  V.  Burgoyne,  87  Kan.  686. 

The  statute  exempting  from  taxation  the  prop- 
erty of  the  Mercantile  Library  Hall  Company  was 
rendered  void  by  Pa.  Const.  1873,  art.  9,  fi  2,  which 
declared  that  all  exemption  laws  should  be  void 
except  such  as  related  to  property  enumerated  in 
19  L.  R.  A. 


a  prior  section.  Mercantile  Library  Hall  Co.  v« 
Pittsburgh  (Pa.)  Nov.  U,  1887. 

The  amended  New  Jersey  Constitution  of  1875 
abrogates  all  prior  special  or  local  laws  exempting 
property  from  taxation  unless  they  constitute  an 
Irrepealable  contract.  State  v.  Clark,  68  N.  J.  ti. 
882:  State  v.  Chatham  Twp.  Collector, 51 N.  J.  L.  80. 

A  provision  in  the  charter  of  a  railroad  company 
exempting  from  taxation  the  lands  selected  under 
the  Act  of  Congress  until  sold  and  conveyed  by 
the  corporation  is  constitutional,  under  a  provision 
that  taxation  should  be  uniform  in  respect  to  per- 
sons and  property,  followed  by  exceptions  indi- 
cating that  an  Inflexible  universal  rule  was  not  in- 
tended. Illinois  Cent.  B.  Co.  v.  Goodwin,  94  liU 
264;  Illinois  Cent.  R.  Co.  v.  McLean  County,  17  111. 
29L 

A  provision  in  an  Act  incorporating  a  railroad 
company  exempting  from  taxation  lands  of  the 
company  until  the  same  shall  be  sold  is  constitu- 
tional under  a  provision  requiring  that  laws  shall 
be  passed  taxing  all  real  and  personal  property  at 
its  true  value  in  money.  State  v.  Winona  Sc  St. 
P.  R.  Co.  21  Minn.  815;  State  v.  Southern  Minn. 
B.  Co.  21  Minn.  844. 

Uniformity  of  taxation  is  not  violated  by  an  Act 
which  relieves  from  a  state  tax  all  manufacturing- 
corporations  except  those  manufacturing  gas  or 
intoxicating  liquors  as  this  view  makes  two  classes 
of  manufacturing  corporations.  Com.  v.  Oermania 
Brew.  Co.  146  Pa.  88. 

But  In  Nassau  Oas-Light  Co.  v.  Brooklyn,  25 
Hun,  667,  it  was  held  that  a  gas  company  organized 
under  the  Act  of  1847  was  properly  a  manufaotur- 
ing  compauy  and  was  as  such  entitled  to  the  ex- 
emption of  the  Act  of  1880. 

In  Williams  v.  Rees,  2  Fed.  Rep.  882,  it  was  held 
that  a  gas  company  was  excepted  fron^tbe  beneflt 
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that  position ;  but,  as  showing  the  construc- 
tion put  upon  similar  constitutional  pro- 
visions t^  the  courts  of  other  states,  reference 
will  be  made  to  some  of  the  adjudged  cases. 
In  MemphU  db  G.  B.  Co.  v.  Oaine$,  8  Tenn. 
Ch.  604,  and  miis  v.  LouiwilU  db  N.  B.  Co., 
8  Baxt.  580,  under  a  constitution  providing 
Uiat  "all  property  sliall  be  taxed  according 
to  lis  value."  to  be  ** ascertained  in  such 
manner  as  the  Legislature  shall  direct,  so 
that  taxes  shall  be  equal  and  uniform,"  it 
was  held  that  an  Act  of  the  Legislature  pro- 
viding that  any  railroad  company  which 
would  accept  certain  amendments  to  its 
charter,  and  pay  annually  to  the  treasurer 
of  the  state,  to  be  in  full  of  all  taxation,  a 
certain  per  cent  of  its  gross  receipts,  should 
be  exempt  from  any  further  taxation,  was 
unconstitutional  and  void;  and  these  de- 
cisions were  affirmed  by  the  Supreme  Court 
of  the  United  States  in  Menwhis  <t  C.  B,  Ch. 
T.  Oatnet,  97  U.  S.  697,  24  L.  ed.  1091.  So, 
in  State  v.  Hannibal  dt  St.  J.  B.  Co.,  76  Mo. 
70S,  under  a  Constitution  providing  that 
*all  property  subject  to  taxation  ought  to 
be  taxea  in  proportion  to  its  value,"  and 
that  **no  property,  real  or  personal,  shall  be 
exempt  from  taxation,"  it  was  held  that  a 
contract  between  a  municipality  and  a  rail- 
road company,  that  the  municipality  should 
relinquish  and  forego  all  rights  or  claim  to 
tax  the  propertv  of  the  corporation  in  con- 
sideration that  it  should  locate  and  maintain 
its  general  office  and  machine  shops  within 
the  corporate  limits,  and  pay  annually  to 
the  corporation  $700  in  money,  was  in  viola- 
tion of  the  Constitution  and  void.  And 
again  in  New  Orleans  v.  Lafayette  Ins.  Co. , 


28  La.  Ann.  756,  under  a  constitutional  pro- 
vision that  all  "taxation  shall  be  equal  and 
uniform  throughout  the  state,"  and  all  prop- 
erty **  shall  be  taxed  in  proportion  to  its 
value,"  an  Act  of  the  Legislature  providing 
that  all  insurance  companies  doin^  business 
in  the  state  shall  pay  an  annual  license  tax 
of  $1,000,  which  **  shall  be  deemed  a  full 
acquittance  for  all  taxes  imposed  by  state, 
parish,  or  municipal  authority  for  the  year 
for  which  said  $1,000  is  paid,  except  taxes 
on  real  estate  owned  by  said  company," 
was  declared  to  be  in  violation  of  the  Con- 
stitution and  did  not  prevent  the  taxation 
of  the  property  of  an  insurance  company. 
To  the  same  effect  see  New  Orleans  v.  Zo- 
fayette  Ins.  Co.  supra;  and  New  Orleans  v. 
New  Orleans  Sugar  Shed  Co.  85  La.  Ann. 
548 ;  Chattanooga  v.  Nashville,  C.  A  St.  L. 
B.  Co.  1  Lea,  661.  The  case  of  Hunsaker 
V.  Wright,  80  111.  'i6,  cited  and  relied  on 
by  counsel  for  plaintiff,  holding  that,  under 
a  constitution  providing  that  "the  Legisla- 
tive Assembly  shall  provide  for  levying  a 
tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his  or  her  property, "  it  is  com- 
petent for  the  Legislature  to  commute  a  tax 
for  a  payment  of  money  or  other  equivalent, 
and  that  it  is  the  sole  judge  of  the  propriety 
and  value  of  such  equivalent,  does  not  com- 
mend itself  to  us  as  beine  supported  by 
either  reason  or  authority.  The  court,  after 
declaring  that  the  design  and  object  of  the 
Constitution  is  to  impose  an  equal  propor- 
tion of  the  burdens  of  taxation  upon  all  per- 
sons, and  that  the  Legislature  has  no  power 
to  exempt  or  release  any  person  from  his 


of  an  Act  of  the  Illinois  Legislature  ezemptinff 
from  tazatioo  the  capital  stock  of  purely  maau- 
facturiDff  oorporatiOQB. 

The  Legialature  is  not  forbidden  to  commute 
taxes  or  assessments.  Imposed  on  Individuals  or 
eorpormtlons,  by  a  clause  of  the  State  ConstltutiOD 
providiDflr  that  taxes  shall  be  uniform  In  respect 
to  persons  and  property.  CblcaffO  .v.  Sheldon,  76 
U.  B.  9  WaU.  CO,  19  L.  ed.  GOi. 

In  Ellis  V.  Louisville  &  N.  B.  Ck>.,  8  Baxt.  680.  it 
-vas  field  that  section  11  of  the  Railroad  Taxation 
Act  of  VSlh  was  unconstitutional  and  Fold  unless 
it  mifrht  be  as  to  corporations  exempt  from  tax- 
9ikm  by  the  terms  of  their  charter,  and  acceptlDg 
tbe  section  because  it  did  not  Impose  a  tax  upon 
railroad  oompanies  equal  and  uniform  with  that 
nposed  on  the  property  of  individuals. 

By  the  GonstJtutlon  of  Tennessee  adopted  in  1870, 
«I1  property  must  be  subjected  to  a  uniform  tax- 
ation aocordinir  to  its  value,  and  where  by  its  char- 
%ra  raUxoad  company  had  been  granted  before  the 
adoption  of  the  Constitution  certain  exemptions 
ror  a  limited  period,'it  was  held  that  the  Legislature 
cqqU  not  contract  for  a  surrender  of  the  charter 
cxempCiona  in  a  way  that  would  involve  a  release 
from  the  constitutional  mode  of  taxatloo.  Mem- 
p{U«&  a  R.  Co.  V.  Gaines,  87  U. S. 897, 24  L.  ed.  1091. 

The  exemption  from  taxation  purported  to  be 
cmred  br  the  New  Jersey  Act  approved  April  27, 
^M  iPub.  r<aw8  1888,  p.  645;,  concerning  savings 
teks,  for  all  tbe  property  of  such  banks  except 
Ril  estate  parohased  under  foreclosure,  is  not  an 
'^emption  of  an  entire  class  of  property,  and  Is 
iberefore  in  violation  of  N.  J.  Const,  art.  4, 1 7, 
9ff.  12,  requirincr  property  to  be  assessed  for  tax- 
tsoo  under  flreoeral  and  uniform  laws  according  to 
"^  nine.    State  ▼.  Bichards,  fi8  N.  J.  L.  ISO. 


An  agreement  relieving  a  railroad  corporation 
from  the  payment  of  a  6  mill  special  tax  levied  by 
the  parish  in  which  it  Is  taxable  for  a  consideration 
does  not  contravene  La.  Const.,  art  208,  so  long  as 
no  injury  arises  therefrom.  Beynolds  ft  H.  Const 
Co.  V.  Ouachita  Parish  Police  Jury,  44  La.  Ann.  —^ 

A  clause  in  an  Act  of  the  Indiana  Legislature  ex- 
empting the  property  **of  a  widow  or  unmarried 
female,  or  of  any  female  minor  whose  father  is  de- 
ceased'* to  the  amount  of  $6C  if  her  property  not 
otherwise  exempted  did  not  exceed  {1000,  was 
held  not  to  be  for  ^'charitable  purposes"  and  un- 
constltutionaL  State  v.  Indianapolis,  09  Ind.  875, 
26  Am.  Rep.  228.  Approved  hi  Warner  v.  Curran« 
75  Ind.  812. 

As  to  power  of  municipality  to  exempt  property 
from  taxation,  see  Wfaltmg  v.  West  Point,  15  L.  B. 
A.  800,  88  Va.  905. 

As  to  exemption  of  public  property,  see  People 
V.  Brooklyn  Assessors,  2  U  B.  A.  148,  and  noU^  111 
N.  r.605. 

As  to  exemption  of  the  property  of  a  railroad, 
see  Atlantic  &  P.  R.  Co.  v.  Lesueur  (Ariz.)  1  L.  B.  A« 
244,  and  nott^  2  Inters.  Com.  Rep.  189. 

As  to  exemption  of  lands  annexed  to  towns,  see 
Daley  v.  Morgan,  1  L.  B.  A.  757,  and  noit^  08  Md« 
480. 

As  to  exemption  of  cemeteries,  see  Bural 
Cemetery  Proprs.  v.  Worcester  County,  10  L.  B.  A. 
865,  and  note,  152  Mass.  408. 

As  to  exemption  of  property  devoted  to  educa- 
tional, llterary,and  scientific  purposes,  see  Auditor* 
General  v.  University  of  Michigan,  10  L.  B.  A.  870, 
and  noie^  88  Mich.  407. 

As  to  exemption!  of  Indians  from  taxation,  see 
Allen  County  Comrs.  v.  Simmoas,  18  L.  B.  A.  512; 
andfio(e,129Ind.linL  A.P.W. 
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proportionate  share  of  this  burdeD,  proceeds 
to  hold  that  this  design  is  not  yiolated  by 
the  commutation  of  the  tax  for  any  con- 
sideration by  the  Legislature  deemed  sufll- 
cient.  To  such  a  doctrine  we  are  unable  to 
subscribe.  It  seems  manifest  to  us  that  the 
▼ery  object  and  design  of  the  Constitution, 
as  stated  by  the  court,— an  equal  and  Just 
distribution  of  the  burdens  of  taxation,— is 
plainly  violated  by  the  conclusion  reached 
by  the  court  in  that  and  other  Illinois  cases 
holding  the  same  doctrine.  But,  whether 
this  is  true  or  not,  the  Illinois  Constitution 
is  radically  different  from  ours,  and  hence 
the  cases  m>m  that  state  are  not  in  point  in 
this  discussion. 

In  declaring  unconstitutional  section  11  of 
the  Act  of  1874,  which  attempts  to  relieve  the 
plaintiff  from  i^e  payment  of  any  taxes  on  its 
property  in  consideration  of  its  agreement 
to  carry  the  troops  and  munitions  or  war  of 
the  state,  we  are  not  unmindful  of  the  re- 
spect due  a  co-ordinate  branch  of  the  govern- 
ment, or  the  hesitancy  with  which  a  court 


always  approaches  the  question  of  holding 
a  legislative  Act  void.  But, as  said  by  Chan- 
cellar  Kent,  "the  courts  of  justice  have  a 
right,  and  are  in  duty  bound,  Co  bring  every 
law  to  the  test  of  the  Constitution,  and  to* 
regard  the  Constitution  ...  as  the  para- 
mount  law,  to  which  eve^y  inferior  or  deriva- 
tive  power  and  regulation  must  confornn. 
The  Constitution  is  the  act  of  the  people,, 
speaking  in  their  original  character,  and  de- 
fining the  permanent  conditions  of  the  social 
alliance;  and  there  can  be  no  doubt  on  ttie 
point  with  us  that  every  Act  of  the  legislative 
power  contrary  to  the  true  intent  and  mean- 
ing of  the  Constitution  is  absolutely  null 
and  void, "  (1  Com.  450 ;)  and  hence,  whei» 
it  appears  to  a  court  that  the  Legislature 
has  plainly  violated  the  paramount  law  of 
the  land,  as  in  this  case,  this  court  would  be 
unworthy  of  its  high  station,  and  the  solemn 
obligation  that  station  imposes,  should  it 
hesitate  to  so  declare. 

The  decree  of  the  court  below  u  therejore  re^ 
tersedf  and  the  complaint  dismissed. 
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*1.  The  good^will  of  a  partnership  is  a 
part  of  the  property  of  the  firm;  and 

where  a  partnership  la  dlasolved,  odo  of  the  part- 
ners transf  erring  to  the  others  ail  his  Interest  in 
the  firm  business  and  assets,  with  the  under- 
standing that  they  are  to  succeed  to  the  business 
of  the  old  firm,  such  sale  carries  with  it  the  sell- 
er's interest  in  the  good-will. 

8«  Of  this  Cfood-wlll  is  the  firm  name;  and, 
where  the  contract  of  sale  reserves  to  the  retir- 
ing partner  no  rights  with  respect  to  the  firm 
name,  he  cannot  lawfully  use  it  in  a  business  of 
a  like  kind,  carried  on  by  him  in  the  vicinity  sub- 
sequent to  such  dissolution. 

8.  In  a  proper  case  a  eonrt  of  eqnity 
will  perpetually  enjoin  such  unlawful  use 
of  the  name  by  the  retiring  partner. 

(January  81,  ISOBj 

IpRROR  to  the  Circuit  Court  for  Seneca 
!i  County  to  review  a  judgment  affirming  a 
Judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendant  in  an  action  brought  to  re- 
strain defendant  from  doing  business  under  the 
firm  name  of  Walter  S.  Payne  &  Co.  Me- 
tereed. 
The  facts  are  stated  in  the  opinion. 

*Headnotes  by  Speab,  Ch,  J. 


Note.— For  the  name  of  a  business  establishment 
as  part  of  the  good- will  of  the  business,  see  Yon- 
derbank  v.  Schmitt,  15  L.  R.  A.  402,  and  note,  U  La. 
Ann.  — .    Also  Fish  Bros.  Wagon  Co.  v.  Pish  (Wis.) 

16  L.  R.  A.  458:  Le  Page  Co.  v.  Russia  Cement  Co. 

17  L.  R.  A.  854.  61  Fed.  Rep.  941. 

For  note  on  the  acquisition  and  use  of  a  name  by 
an  individual,  see  Laflin  ft  R.  Powder  Co.  v.  Steyt- 
ler(Pa.)14L.R.A.0Qa 
19  L.  R.  A. 


Meure.   Borket  &  Burket    and    J.  K*. 
Bever  for  plaintiff  in  error. 
Mr,  A.  L«  Brewer  for  defendant  in  error. 

Spear,  Ch.  J,,  delivered  the  opinion  of  the 
court: 

For  three  years  prior  to  August  4,  1888, 
Walter  S.  Payne,  the  defendant,  and  Kicholaa. 
Portz  and  Charles  Foster  were  partners,  car- 
rying on  the  business  of  brass  and  iron  worka 
and  foundry  and  machine  shdps  at  Fostoria» 
in  the  county  of  Seneca,  under  the  firm  name 
of  Waller  8.  Payne  <&  Co.  The  firm  had  ex- 
pended about  $100  per  year  in  advertising,  and 
had  built  up  a  considerable  trade.  On  the 
above  date  an  agreement  of  dissolution  waa 
entered  into,  Payne  thereby  selling  to  the  other 
two  his  entire  interest  in  the  firm  business  and 
assets.  Portz  and  Foster  were  to  continue  in 
occupancy; of  the  old  stand,  were  to  close  uj> 
the  business  of  the  old  firm,  receive  the  debts 
due  to,  and  pay  the  debts  due  by,  the  old  firm, 
and  have  the  use  of  the  firm  name  for  the 
period  of  60  days,  or  until  the  formation  of  a 
corporation  within  that  time  for  the  continu- 
ance of  the  business  at  the  same  place.  A  cor- 
poration was,  subsequently  organized  by  them, 
in  conjunction  witD  three  others,  under  the 
corporate  name  of  the  '*  Brass  &  Iron  Worka 
Co.,"  to  which  company  Portz  and  Foster 
transferred  all  the  right  and  privile^  derived 
from  Payne  under  the  contract  of  dissolution, 
as  well  as  all  their  own  interest  in  the  firm  of 
Walter  8.  Payne  &  Co.,  and  the  business  was. 
thereafter  conducted  at  the  old  stand  by  the 
Brass  &  Iron  Works  Company  as  the  successor 
of  the  old  firm  of  Walter  8.  Payne  &  Co. 
After  so  seUing  his  interest,  Payne  started  and 
carried  on  for  sixty  days,  as  Walter  8.  Payne,, 
a  business  similar  to  that  which  had  been  car- 
ried on  by  the  old  firm,  in  the  mean  time  pur- 
chasing stock  and  supplies  from  his  former 
partners  at  a  discount  of  10  per  cent  in  excess 
of  discount  allowed  to  other  purchasers, whick 


See  also  34  L.  R.  A.  265. 
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pri^S^  was  provided  for  io  the  contract  of 
di^aoIutioD.  After  sixty  days  from  tbe  disso- 
lutioD.  Payne  started  at  a  place  three  blocks 
frcm  tbe  old  stand  under  tbe  name  of  Walter 
S.  Paype  &  Co.,  and  in  various  ways  adver- 
tised bis  business  as  conducted  by  Walter  S. 
Payne  &  Co.,  so  as  to  lead  the  public  to  un- 
dei stand  that  his  was  a  continuation  of  tbe  old 
firm,  though  he  did  not  seek  to  take  advantage 
cf  the  pecuniary  responsibility  of  the  former 
firm.  Other  facts  appear  in  the  record,  but 
tbe  foregoing  are  believed  to  be  sufficient  for 
an  understanding  of  the  point  of  law  involved 
in  tbe  case.  The  action  below  was  for  an  in- 
junction to  prevent  defendant  from  using  the 
nrm  name  of  Walter  8.  Payne  &  Co.  at  Fos- 
lorfa,  in  connection  with  business  similar  to 
ih^t  carried  on  by  tbe  plaintiff.  It  was  not 
asked  that  Payne  cease  to  use  his  own  name 
aioce.  Tbe  court  of  common  pleas  upon  trial 
fuuDd  for  the  plaintiff.  Payne  appealed  to  the 
circuit  court,  which  court  dissolved  the  in- 
junrtion,  and  dismissed  tbe  petition. 

The  siogle  question  of  law  presented  by  the 
record  is  whether  or  not,  where  a  partnership 
is  disaolved,  one  partner  transferring  to  tbe 
others  all  his  interest  in  the  firm  business  and 
assets,  with  the  understanding  that  tbe  others 
are  to  saccecd  to  the  business  of  the  old  firm, 
and  carry  it  on  at  the  old  stand,  but  not  to  use 
the  old  firm  name  beyond  a  specified  time,  tbe 
retiring  member  can  lawfully  use  that  name  in 
a  similar  business  thereafter  carried  on  by  him 
in  tbe  vicinity.  We  assume  it  to  be  settled  law 
that,  upon  a  sale  by  one  partner  of  all  his  in- 
terest in  tbe  joint  property  and  effects  to  tbe 
others,  wbo  are  to  continue  the  business,  bis 
interest  in  tbe  good-will  of  tbe  concern  goes 
with  the  sale,  unless  stipulated  otherwise. 
"Good- will"  is  defined  in  Churtan  v.  Douglas, 
Johnsu  V.  C.  (Eng.)  174,  as  "every  advantage 
that  has  been  acquired  by  the  old  firm  in  car- 
rring  on  its  business,  whether  connected  with 
the  premises  in  which  the  business  was  previ- 
ously carried  on  or  with  the  name  of  the  old 
firm'"  Of  this  good- will  the  firm  name  is  an 
important  part.  It  is  in  the  nature  of  proper- 
tT,  and  is  so  treated  by  courts  of  equity;  so 
toat,  wben  the  retiring  partner  sells  his  entire 
loterest,  be  parts  with  his  interest  in  the  firm 
ssme.  "Whether  or  not  the  purchasers  acquire 
an  unconditional  right  to  use  the  firm  name 
may  depend  upon  circumstances;  as,  for  in- 
stance, if  nse  of  the  finn  name  by  them  would 
lead  to  a  belief  on  the  part  of  the  public  that 
the  retiring  partner  is  still  associated  with  them, 
to  his  injury,  such  use  might  be  enjoined. 
McGowan  Bro9.  Pump  dk  Mae/i,  Co,  v.  Afe- 
G^jtcan,  22  Ohio  St.  870.  But  this  does  notaf- 
fert  tbe  rule  as  above  stated.  Parsons.  Partn. 
♦409:  Bates.  Partn.  §  669;  High,  InJ.  §§  1080, 
1^5.  fiaving  parted  with  his  interest  in  the 
£rm'  name,  upon  what  principle  should  the 
Kller  be  permitted  to  so  use  it  as  to  work  an 
injury  to  the  purchasers?  What  riffht  has  he 
to  dero^Ate  from  his  own  grant?  He  may  car- 
ry on  a  like  business  in  the  immediate  vfcmity, 
and  may  solidt  the  patronage  of  old  custom- 
ers, botn  by  advertisement  and  by  private  so- 
lici cation,  so  long  as  he  does  not  mislead  cus- 


tomers  Into  the  belief  that  he  is  carrying  on 
business  as  the  successor  of  the  old  firm;  but 
this  does  not  involve  an  appropriation  of  any- 
thing which  he  once  possessed,  but  has,  for  a 
valuable  consideration,  sold.  To  do  this  Is  an 
essentially  different  thing  from  appropriating 
to  his  own  use  that  which  he  has  parted  with 
to  others,  to  wit,  the  good  disposition  which 
customers  entertain  towards  the  house  by  the 
particular  name  or  firm,  and  which  may  in- 
duce them  to  continue  their  custom.  In  tbe 
one  case  he  is  but  taking  advantage  of  that 
which  belongs  to  him;  in  tbe  other  he  is  inter- 
fering with  that  which  he  has  sold.  He  may 
use  bis  own,  but  he  may  not  use  tbat  which  is 
not  his  own.  And  that  the  use  by  tbe  retiring 
partner  of  the  former  firm  name  in  a  similar 
business  would  tend  to  draw  customers  from 
the  other  to  himself,  and  thus  work  an  iniurv, 
would  seem  too  plain  to  need  argument  m  its 
support.  It  seems  equally  clear  tbat  in  a  mat- 
ter of  this  kind,  where  the  injury  is  an  inter- 
ruption of  business,  causing  a  diminution  of 
it,  it  is  difficult  to  establish  damage  to  a  high 
degree  of  certainty,  and  by  direct  proof. 
Hence,  in  order  to  entitle  the  purchasing  part- 
ners to  the  interposition  of  a  court  of  equity  to 
forbid  a  continuance  of  the  wrong,  it  is  not 
necessary  nor  important  that  they  first  show 
by  proof  special  pecuniar}r  damage.  Can  it 
make  any  difference  that  in  the  present  case 
the  contract  of  dissolution  did  not  authorize 
the  plaintiff  to  use  tbe  old  firm  name  beyond 
a  specified  time?  We  think  not.  When 
Payne  withdrew,  his  partners  took  his  entire 
interest  They  were  to  receive  all  the  claims 
and  assets  of  tbe  old  firm,  were  to  pay  all  its 
debts,  and  were  to  continue  the  same  business 
at  the  old  stand.  In  other  words,  by  whatever 
name  they  might  be  known,  they  were  to  be, 
and  were  in  law,  the  successors  of  the  old 
firm.  This  gave  them  the  right  to  identify 
their  business  as  tbe  business  formerly  carried 
on  by  Walter  S.  Payne  &  Co.  For  every  pur- 
pose save  the  right,  after  expiration  of  the 
limited  time,  to  use  the  old  firm  name,  they 
were  tbe  owners  of  tbe  good-will,  and  were 
entitled  to  be  protected  from  the  wrongful  use 
of  tbe  old  firm  name  by  tbe  defendant.  17  Am. 
&Eng.  Encyclop.  Law,  1180;  Churtan  y,  Doug- 
las,  supra;  Mossop  v.  Mason,  18  Grant,  Ch.  453; 
Hudson  V.  Osborne,  39  L.  J.  Ch.  79;  Shackle  y. 
Baker,  14  Ves.  Jr.  469,  note;  Smith  v.  Cooper, 

5  Abb.  N.  C.  274;  Adams  v.  Adams,  7  Abb. 
N.  C.  292;  Myers  v.  Kalamazoo  Buggy  Co.  54 
Mich.  215,  52  Am.  Rep.  511;  Hoxie  v.  Chaney, 
143  Mass.  592.  58  Am.  Rep.  149. 

Upon  the  admitted  facts  and  the  facts  found, 
the  plaintiff  was  entitled  to  a  perpetual  injunc- 
tion, restraining  the  defendant  from  using,  in 
his  business  at  Fostoria,  the  name  of  Walter  S. 
Payne  <&  Co.,  and  from  holding  himsplf  out  as 
the  successor  of  said  firm  of  Walter  S.  Payne 

6  Co.  In  refusing  this  relief  we  think  the 
circuit  court  erred. 

The  judgment  will  therefore  be  reversed,  and 
judgment  entered  for  plaintiff  in  conformity 
with  this  opinion. 

Judgment  retersecL 
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1.  The  treaty  between  the  United 
States  and  the  German  empire  made 
soon  after  the  formation  of  the  latter  merely 
recogrnizliig  exlstinff  treaties  with  the  German 
states  and  providing-  that  duties  on  the  succes- 
sion to  inheritances  shall  be  only  such  as  are  re- 
quired of  oldzens  does  not  give  aliens  any  right 
to  inherit  land. 

8.  A  statute  as  to  the  rl^ht  of  aliens  to 
hold  property  whieh  is  fl^eneral  as  ap- 
plied to  all  nonresident  aliens  who  are  not  pro- 
tected by  treaties  except  the  heirs  of  aliens  who 
have  already  acquired  lands  or  who  may  acquire 
them  under  general  provisions  therein  speolQed, 
does  not  violate  a  constitutional  prohibition 
against  local  or  special  laws  changing  descent. 

8.  The  alien  heirs'ofcitisens  are  not  inp 
eluded  among  the  '*  heirs  of  aliens  "  to  whom 
the  Illinois  Act  of  1887  gives  a  certain  time  in 
which  to  sell  the  lands  of  their  ancestor  or  to  be- 
come residents  of  the  state. 

4.  Aliens  who  cannot  lawfVilljr  inherit 
real  property  cannot  hold  it  by  descent  until 
their  title  is  assailed  in  a  direct  proceeding  by  the 
state,  where  there  are  remoter  kindred  who  can 
lawfully  inherit  it. 

ft.  Aliens  incapable  of  inheritinfl^  are 
not  such ''  kindred  **  as  can  defbat  the 
riirht  of  a  widow^  to  take  the  whole  of  her 
husband's  lands  by  descent  if  there  are  no  kin- 
dred. 

(January  18, 1888.) 

APPEAL  by  complainants  from  a  Judgment 
of  the  Circuit  Court  for  Jersey  County 
dismissing  a  bill  filed  to  obtain  partition  of 
certain  real  estate  of  which  Alexander  Wun- 
derle  died  seised,  intestate.    Affirmed, 
The  facts  are  stated  io  the  opinion. 
Messrs.  J.  G.  Koester,  William  Vocke 
ADd  Julian  W.  Mack  for  appellants. 
Mr.  D.  D.  Goodell  for  appellee. 

Mac^ruder,  •/.,  delivered  the  opinion  of 
the  court: 

Alexander  Wunderle,  the  owner  of  the  land 
in  controversy,  died  intestate  and  without 
issue,  and  left,  him  surviving,  a  widow, 
who  is  the  appellee  herein,  and  one  brother 
and  one  sister,  who  are  the  appellants  here- 
in. His  death  took  place  in  January,  1891, 
while  the  Act  of  1887  hereinafter  mentioned 
was  in  force.  Have  appellants  become  the 
owners  of  one  undiviaed  half  of  the  land, 
subject  to  the  widow's  dower  and  homestead 
rights  therein,  under  the  laws  of  this  state 
in  regard  to  the  descent  of  property?  The 
decision  of  this  question  depends  upon  the 
decision  of  the  further  question  whether  the 


Nora.— As  to  Interest  of  aliens  in  real  estate,  see. 
In  connection  with  the  above  case  and  the  one  fol- 
owinfiT.  the  note  to  American  Mortg-.  Co.  of  Soot- 
Und  V.  TenniAd  (Ga.)  12  L.  K.  A.  628. 
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fact  that  the  appellants  were  nonresident 
aliens  at  the  time  of  the  intestate's  decease 
rendered  them  incapable  of  taking  real  estate 
in  Illinois  by  inheritance. 

By  chapter  4  of  the  Revised  Statutes  of 
1845  it  was  provided  that  **all  aliens  resid- 
ing in  this  state  may  take,  by  deed,  will. 
or  otherwise,  lands  and  tenements,  and  any 
interest  therein,  and  alienate,  sell,  assign, 
and  transmit  the  same  to  their  heirs,  or  any 
other  persons,  whether  such  heirs  or  other 
persons  be  citizens  of  the  United  St^ttes  or 
not,  in  the  same  manner  as  natural -bom  cit- 
izens of  the  United  States  or  of  this  st^ite 
might  do ;  and,  upon  the  decease  of  any  alien 
having  title  or  interest  in  any  lands  or  tene- 
ments, such  lands  and  tenements  shall  pass 
and  descend  in  the  same  manner  as  if  such 
alien  were  a  citizen  of  the  United  S twites, 
and  it  shall  be  no  objection  to  any  persons 
having  an  interest  in  such  estate  that  they 
are  not  citizens  of  the  United  States,  but  all 
such  persons  shall  have  the  same  rights  and 
remedies,  and  in  all  things  be  placed  on  the 
same  footing,  as  natural -bom  citizens  and 
actual  residents  of  the  United  States.*'    It 
will  be  noticed  that  the  Act  of  1846  conferred 
the  right  to  take  lands  by  deed,  will,  or 
otherwise,  and  to  alienate,  sell,  assign,  and 
transmit  the  same,  upon  '*all  aliens  residing 
in  this  state. "    By  an  Act  approved  February 
17,    1851,  the  foregoing  provision  of  saiS 
chapter   4   of   the    Revised    Statutes    was 
amended  by  leaving  out  the  words  "residing 
in  this  state"  after  the  words  "all  aliens,**  80 
as  to  confer  the  right  to  take  lands  by  deed, 
will,  or  otherwise,  and  to  alienate,  sell  as- 
sign, and  transmit  the  same,  upon  all  aliens, 
whether  residing  in  Illinois  or  not.     1  Starr 
&  C.  Ann.  Stat.  chap.  6,  p.  264.     The  Act 
of  1851  remained  in  force  until  1887.     On 
June  16,  1887,  the  Legislature  passed  an  Act 
which  went  into  force  on  July  1,  1887,  en- 
titled **An  Act  in  regard  to  aliens,  and  to 
restrict  their  right  to  acquire  and  hold  real 
and  personal  estate,  and  to  provide  for  the 
disposition  of  the  lands  now  owned  by  non- 
resident aliens.**     Laws  HI.  1887,   p.   5;  3 
Starr  &  C.  Ann.  Stat.  chap.  6,  p.  19.    By  the 
tenth  section  of  the  Act  of  1887  the  Act  of 
1851,  "and  all  other  Acts  and  parts  of  Acts  in 
conflict  with**  the  Act  of  1887,  are  repealed. 
The  first  section  of  the  Act  of  1887,  with  the 
exception  of  the  proviso  at  the  end  thereof  in 
reference  to  "minor  aliens  actually  residing 
in  the  United  States,**  is  as  follows:     "Be 
it  enacted    .     .     .    that  a  nonresident  alien, 
firm  of  aliens,  or  corporation  incorporated 
under  the  laws  of  any  foreign  country  shall 
not  be  capable  of  acquiring  title  to  or  taking 
or  holding  any  lands  or  real  estate  in  this 
state  by  descent,  devise,  purchase,  or  other- 
wise, except  that  the  heirs  of  aliens  who  have 
heretofore  acquired  lancis  in  this  state  under 
the  laws  thereof,  and  the  heirs  of  aliens  who 
may  acquire  lands  under  the  provisions  of 
this  Act,  may  take  such  lands  bv  devise  or 
descent,  and  hold  the  same  for  the  space  ot 
three  years,  and  no  longer,  if  such  alien  at 
the  time  of  so  acquiring  such  lands  is  of  the 
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age  of  twenty-one  years,  and,  if  not  twenty 
one  yean  of  age,  then  for  the  term  of  five 
vears  firom  the  time  of  so  acquiring  such 
lan^ts ;  and  if,  at  the  end  of  the  time  herein 
limited,  such  lands  so  acquired  by  such  alien 
heirs  have  not  been  sold  to  bona  fide  pur- 
ciiasers  for  value,  or  such  alien  heirs  have  not 
become  actual   residents  of  this  state,    the 
same  shall  revert  and  escheat  to  the  state  of 
Xllinoia  the  same  as  the  lands  of  other  aliens 
under  the  provisions  of  this  Act."    By  the 
use  of  the  words  "heirs  of  aliens  who  m&j 
acquire  lands  under  the  provisions  of  this 
Act, "  reference  is  evidently  made  to  the  case 
specified   in  section  8  of  the  Act,  where  a 
nonresident  alien  owning  lands  In  this  state 
ac  the  time  the  Act  took  effect  disposes  of  the 
same  during  his  lifetime,  and  takes  security 
for  the  purchase  money,  and  afterwards  he 
''or  his  nonresident  heirs"  again  obtain  the 
title,  on  sale  made  under  a  judgment  or  de- 
cree rendered  In  order  to  enforce  the  payment 
of  any  part  of 'such  purchsse  money.     That 
appellants  do  not  come  within  the  terms  of 
the  exception  mentioned  in  section  1,  be- 
cause they  are  not  the  heirs  of  an  alien,  but, 
on  the  contrary,  the  deceased  intestate,  whose 
heirs   they  claim  to  be,  was  a  citizen  and 
resident  of  the  United  States  at  the  time  of 
his  death.     They  do,  however,  come  directly 
within  the  terms  of  the  principle  or  enacting 
clause  of  section  1.    As  it  is  conceded  that 
tl^y  are,  and  always  have  been,  residents  of 
the  ^rand  duchy  of  Baden  and  subjects  of 
the  German  empire,  each  of  them  is  a  non 
rc-sident  alien ;  and  the  enacting  clause  of 
section  1  expressly  and  explicitly  declares 
that  a  "  nonresident  alien    .     .     .     shall  not 
be  capal>le  uf  acquiring;  title  to  or  taking  or 
holding*  any  lands  or  real  estate  in  this  state 
by  descent. "    Manifestly,  therefore,  the  ap- 
pellants are  not  entitled  to  take  any  portion 
of  the    lands  in  controversy  bv  inheritance 
from   their  deceased  brother,  if  the  Act  of 
1887,  as  applied  to  the  facts  of  this  case,  is 
a  valid   law.     The  subject  presented  by  the 
record  is  the  validity  of  the  Act  of  1887. 

First.  It  is  said  that  the  Act  conflicts 
with  various  treaties  made  by  the  government 
of  the  United  States,  and  particularly  with 
a  treaty  made  in  1871  with  the  German  em- 
pire. It  is  a  general  rule  of  the  common  law 
*Jiat  the  title  to  real  property  must  be  ac- 
quired and  passed  according  to  the  lex  rei 
nt4r.  This  rule  not  only  applies  to  aliena- 
tions and  acquisitions  made  by  the  acts  of 
the  parties,  but  also  to  estates  and  rights 
acquired  b^  operation  of  law.  The  descent 
a-ul  heirship  of  real  estate  are  governed  by 
the  law  of  the  country  where  it  is  located. 
Story,  Confl.  L.  §§  424,  448,  483,  509 ;  Stoltz 
T.  Doerirtg,  112  111.  234.  This  principle, 
crieinally  applicable  as  between  countries 
entirely  foreign  to  each  other,  also  prevails 
as  among^  the  states  of  the  American  Union. 
Prom  it  results  the  doctrine  that  the  title  of 
aliens  to  land  within  the  limits  of  the  several 
states  is    matter  of  state  regulation.     Wms. 

Real  Prop-  ^^  ^'  P-  ^»  ^^  ^*  Law- 
rence's Wheatley,  International  Law,  p. 
198tf /  Story,  Confl.  L.  §  430 ;  Wheatlev,  In- 
ternational Iaw.  Boyd,  8d  ed.  p.  132;  2 
Wharton  International  Law  Digest,  bottom 
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pp.  490,  497 ;  Field,  International  Code.  2d 
ea.  p.  176.  But,  while  it  is  true  that  ''the 
right  of  foreigners  to  hold  title  to  real  estate 
Is  entirely  dependent  on  the  laws  of  the  state 
in  which  the  land  is  situate,''  (2  Wharton,  In* 
ternational  Law  Digest,  p.  490,  §  201,)  it  is 
also  true  that  the  state  law  must  give  way  if 
it  conflicts  with  any  existing  treaty  between 
the  government  of  the  United  States,  and  the 
government  of  the  countrv  of  which  such 
foreigner  is  a  subject  or  citizen.  Article  $ 
of  the  Federal  Constitution  provides  that 
''all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States 
shall  be  the  supreme  law  of  the  land,  and 
the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  lawa 
of  any  state  to  the  contrary  notwithstanding.  ^ 
In  construing  this  article  it  has  been  held 
that  provisions  in  regard  to  the  transfer,  de- 
vise,  or  inheritance  of  property  are  fitting 
subjects  of  negotiation  and  regulation  by 
the  treaty-making  power  of  the  United 
States,  and  that  a  treaty  will  control  or  sus* 
pend  the  statutes  of  the  individual  states 
whenever  it  difi'ers  from  them.  Hence,  if 
tho  citizen  or  subject  cf  a  foreign  govern- 
ment is  disqualified  under  the  laws  of  a  state 
from  taking,  holding,  or  transferrins  real 
property,  such  disqualification  will  be  re- 
moved if  a  treaty  between  the  United  States 
and  such  foreign  government  confers  the 
right  to  take,  hold,  or  transfer  leal  property. 
SattensUin  v.  Lynham,  100  U.  8.  483.  25  L 
ed.  628 ;  Oeofrav  v.  Biggs,  133  U.  S.  258, 
83  L.  ed.  642;  Ware  v.  HyUan,  8  U.  S.  8 
Dall.  199,  1  L.  ed.  568 ;  Ghirae  v.  Chirae,  15 
U.  8.  2  Wheat.  259,  4  L.  ^.  284 ;  Orr  v. 
Hodgson,  17  U.  8.  4  Wheat.  453,  4  L.  ed.  618 ; 
Faiffao}  v.  Hunter,  11  U.  8.  7  Cranch,  603,  8 
L.  ed.  463 ;  People  v.  Oerke,  5  Cal.  381. 

But  the  treaty  which  will  suspend  or  over- 
ride the  statute  of  a  state  must  be  a  treaty  be- 
tween the  United  States  and  the  government 
of  the  particular  country  of  whicn  the  alien 
claiming  to  be  relieved  of  the  disability  im- 
posed by  the  state  law  is  a  citizen  or  subject. 
A  treaty  with  some  other  country,  of  which 
such  alien  is  not  a  citizen  or  subject,  cannot 
have  the  eflfect  of  removing  the  disability 
complained  of.  The  objection  made  to  the 
Act  of  1887  is  that  it  does  not  allow  non- 
resident aliens,  who  would  be  the  heirs  of 
citizens  under  the  Illinois  Statute  of  Descents 
but  for  their  al  ienage,  to  hold  real  estate, 
which  they  might  otherwise  inherit  as  heirs, 
for  such  a  reasonable  length  of  time  as  would 
enable  them  to  sell  the  same  and  remove  the 
proceeds  of  sale.  In  support  of  this  objection 
counsel  refers  us  to  several  treaties  containing 
such  provisions  as  the  following :  "  Where, 
on  the  death  of  any  person  holding  real  estate 
within  the  territories  of  the  one  party,  such 
real  estate  would,  by  the  laws  of  the  land, 
descend  on  a  citizen  or  subject  of  the  other, 
were  he  not  disqualified  by  alienage,  such 
citizen  or  subject  shall  be  allowed  a  reason- 
able time  to  sell  the  same,  and  to  withdraw 
the  proceeds  without  molestation,  and  ex- 
empt from  all  duties  of  detraction  on  the  part 
of  the  government  of  the  respective  states. '^ 
Lawrence's  Wheatley,  International  Law,  p. 
167 ;  Wheatley,  International  Law,  Eng.  eo. 
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ty  Boyd,  pp.  181,  182.  But  the  appellants 
are  subjects  of  the  grand  duchy  of  Baden ; 
and  counsel  have  referred  us  to  no  treaty  with 
Baden,  nor  have  we  been  able  to  find  any, 
which  contains  such  a  provision  as  that  last 
above  quoted.  The  treaties  between  the 
United  States  and  Baden,  made  in  1857  and 
in  1868,  had  reference  to  the  extradition  of 
criminals  and  to  naturalization,  but  they  con- 
tained no  stipulations  as  to  the  acquisition 
or  transfer  or  transmission  of  property.  Trea- 
ties and  Conventions  U.  S.  1776-1887,  pp. 
41-46.  On  the  contrary,  we  find  it  stated  in 
one  of  the  works  on  international  law  that, 
at  a  time  when  certain  treaties  were  made 
with  some  of  the  German  states  by  a  repre- 
sentative of  the  United  States,  "Baden  de- 
clined making  any. "  Lawrence's  Wheatley, 
International  Law,  p.  168,  note. 

It  is  claimed,  however,  that  the  treaty  con- 
cluded on  December  11,  1871,  between  the 
German  empire,  of  which  Baden  now  forms 
a  paVt,  and  the  United  States,  contains  a 
stipulation  which  should  be  so  construed  as 
to  remove  the  disability  imposed  upon  the 
■appellants  by  the  Act  of  1887.  That  stipula- 
tion is  embodied  in  article  10  of  the  Treaty, 
^nd  is  as  follows :  ** Li  all  successions  to  in- 
heritances, citizens  of  each  of  the  contracting 
parties  shall  pay  in  the  country  of  the  other 
auch  duties  only  as  they  would  be  liable  to 
pay  if  they  were  citizens  of  the  country  in 
which  the  property  is  situated  or  the  judi- 
cial administration  of  the  same  may  be  ex- 
«ercised."  Treaties  and  Conventions  U.  S. 
'1776-1887,  p.  866.  This  article  in  a  treaty 
made  by  the  German  empire  soon  after  its 
formation  conferred  no  new  rights,  so  far  as 
the  power  to  take,  hold,  or  dispose  of  land 
was  concerned.  It  merely  recognized  exist- 
ing treaties  theretofore  made  between  the 
United  States  and  certain  of  the  German  states 
which  became  parts  of  the  empire  when  it 
was  formed.  It  did  nothing  more  than  stip- 
'ulate  in  regard  to  the  payment  of  duties  in 
•cases  where  treaties  already  in  existence  con- 
tain provisions  upon  the  subject  of  succes- 
«ions  to  inheritances.  Article  10  permitted 
auch  stipulation  as  had  been  made  in  the 
'treaties  of  the  separate  states  to  continue  in 
force  under  the  treaty  of  the  empire,  but 
neither  that  article  nor  any  other  article  of 
the  Treaty  of  1871  provided  that  the  subjects 
>of  the  empire  should  be  permitted  to  take  or 
'liold  real  estate  in  the  United  States,  except 
'^o  far  us  the  right  to  do  so  was  guaranteed 
"by  existing  treaties.  In  Rs  Tnoma8,  12 
Biatchf.  370,  in  an  opinion  delivered  by  Mr, 
Jvstice  Blatchford,  it  was  held  that  the  con- 
vention concluded  between  Bavaria  and  the 
United  States  on  September  12,  1853,  for  the 
extradition  of  criminals  was  not  abrogated  by 
the  absorption  of  Bavaria  into  the  German 
empire;  and  the  learned  justice  there  says: 
'**An  examination  of  Ihe  provisions  of  the 
constitution  of  the  German  empire  does  not 
disclose  anything  which  indicates  that  the 
•existing  treaties  between  the  several  states 
composing  the  confederation  called  the  'Ger- 
man Empire*  and  foreign  countries  were  an- 
nulled, are  to  be  considered  as  abrogated.'* 

Our  conclusion  upon  this  branch  of  the  case 
Is  that  the  disability  imposed  upon  the  non- 
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resident  aliens  by  the  first  section  of  the  Act 
of  1887  is  not  removed,  so  far  as  the  ap- 
pellants are  concerned,  by  any  existing  treaty 
between  the  United  States  and-  the  grant! 
duchy  of  Baden,  or  between  the  United  States 
and  the  German  empire;  nor  is  the  dis- 
qualification of  the  appellants,  as  declared 
by  said  Act, affected  in  any  way  by  provisions 
and  treaties  between  the  United  States  and 
other  governments  than  those  of  Baden  and 
the  German  empire. 

Second.  It  is  said  that  the  Act  of  1887  is 
a  special  law,  and,  as  such,  violates  section 
22  of  article  4  of  the  Constitution  of  Illinois, 
which  provides,   among  other  things,    that 
**the  General  Assembly  shall  not  pass  local 
or  special  laws    .     .    .    for    .    .    .    chang- 
ing the  Law  of  Descent."  The  Act  is  charjcred 
with  being  special  in  its  character,  by  reason 
of  its  alleged  conflict  with  some  of  the  trea- 
ties made  by  the  United  States  with  foreig^n 
governments.    The   contentions  of   counsel 
upon  this  point  are  that  there  are  treaties  in 
force  which  confer  upon  the  subjects  or  citi- 
zens of  certain  foreign  countries  the  right  to 
take  and  hold  lands  m  this  country  by  de- 
scent or  otherwise ;  that,  inasmuch  as  the  Act 
is  overruled  by  these  treaties  as  to  the  non- 
resident aliens  so  protected  by  them,  its  effect 
is  to  deprive  the  nonresident  aliens  not  so 
protected  bv  the  treaties  of  the  right  so  to 
take  and  hold  lands  in  the  state,  and  to  leave 
those  who  are  protected  by  the  treaties  in  ful  1 
enjoyment  of  said  right ;  that  there  is  in  this 
way  a  discrimination  between  the  two  classes 
of  aliens ;  that  the  Act  is  thus  special,  in  tliat 
it  classifies  aliens  into  those  who  can  take  by 
inheritance  and  those  who  cannot  take  by  in- 
heritance.   If  the  law  can  be  regarded  as 
special  because  it  does  not  apply  to  aliens 
protected  by  treaties,  its  special  character  in 
this  particular  is  produced  by  the  treaties, 
and  not  by  its  own  provisions.    The  Act  is 
sufficiently  general  in  its  terms  to  embrace 
all  nonresident  aliens,  except  those  included 
in  the  exception  specified  in  section  1  as  above 
quoted.     The  limitation  of   its  general  ap- 
plication, arising  from  the  exercise  of   the 
treaty  making  power  of  the  Federal  govern- 
ment, does  not  make  it  special,  within  the 
meaning   of   the  state  Constitution.     It  is  . 
general  as  applied  to  all  nonresident  aliens  ' 
not  protected  by  treaties.     If  it  had,  in  ex-   ' 
press  terms,  excepted  from  its  operation  those 
citizens  or  subjects  of  foreign  countries  to 
whom  the  right  to  take  and  hold  lands  in  the 
United  States  had  been  secured  by  existing 
treaties,  it  would  still  have  been  a  general 
law  as  to  the  large  number  of  nonresident 
aliens  not  embraced  within  the  class  so  ex- 
cepted.    Laws  "are  general  and  uniform   iu 
their  operation  upon  all  persons  in  the  like 
situation,  and  the  fact  of  their  being  general 
and  uniform  is  not  affected  by  the  number  of 
those  within  the  scope  of   their  operation." 
Peaple  v.    Wrig?it,  70  111.  388.     Moreover,  a 
statute  ought  to  be  upheld  by  the  courts 
unless  it  is  clear  that  it  conflicts  with  the 
Constitution.     It  is  not  clear  that  the  consti- 
tutional prohibition  against  special  legisla- 
tion was  intended  to  refer  to  the  operation  of 
state  laws  upon  different  classes  of  foreigners, 
but  only  to  their  operation  upon  different 
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classes  amon^  the  citizens  of  the  state. 
PleopU  V.  Wrighiy  supra;  MiUett  v.  People,  117 
111.  294;  PtsopU  ▼.  Cooper,  83  Dl.  685.  More 
especial  1^  is  it  Dot  clear  that  discrimination 
among  different  classes  of  nonresident  aliens 
wjis  intended  to  be  forbidden  by  the  prohibi- 
tion of  special  legislation  changing  the  law 
of  descent.  The  right  of  inheritance  is  an 
incident  of  allegiance  or  citizenship.  *'An 
alien  cannot  take  lands  by  descent,  nor  trans- 
mit them  to  others  as  his  heirs,  by  the  com- 
mon law."  1  Washb.  Real  Prop.  5th  ed. 
*79 ;  2  Kent,  Com.  np.  68,  64 ;  Hauenstein  v. 
LfTiham,  ntpra;  2  Bl.  Com.  249;  1  Am.  & 
£Dg.  Encyclop.  Law,  pp.  458-462,  and  notes. 
At  common  law,  aliens  had  no  inheritable 
blood,  and  were  incapable  of  taking  by  in- 
heritance. Eeeney  v.  Brooklyn  Benev.  8oc, 
TrusUes,  83  Barb.  860 ;  Ett&nhtimer  y.  Eeffer- 
nan,  66  Barb.  874. 

In  Dawson  y.  Godfrey,  8  U.  8.  4  Cranch, 
321,  2  L.  ed.  634,  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice 
Johnson,  said :  **  As  the  common  law,  which 
is  the  law  of  Maryland  on  this  subject,  de- 
prives an  alien  generally  of  the  right  of  in- 
heriting, it  is  incumbent  upon  the  plaintiff  to 
establish  some  exception  in  favor  of  his  case ; 
but  I  know  of  no  exception  at  common  law 
which  givep  the  right  to  inherit  distinctly 
fmm  the  obligation  of  allegiance,  existing 
either  in  fact  or  in  supposition  of  law.  ^  The 
Supreme  Court  of  Michigan,  in  an  opinion 
delivered  by  Mr,  Chief  Justice  Campbell,  has 
said  :  **The  laws  of  Congress  manifest  a  dis- 
position to  open  the  door  as  wide  as  possible 
to  induce  aliens  to  become  citizens ;  but  they 
chow  as  plain  an  intent  not  to  give  any  special 
privileges  to  aliens  who  do  not  comply  with 
the  statutes  .  .  .  beyond  what  the  law 
sees  fit  to  erive  them.  Crane  y.  Iteeder,  21 
Mich.  24,  4  Am.  Rep.  430. 

The  Act  is  also  charged  with  being  special 
in  its  character  by  reason  of  the  exception 
contained  in  that  portion  of  section  1  which 
is  above  quoted.  As  the  exception  permits 
the  heirs  of  aliens,  who  have  acquired  lands 
in  the  state  before  the  passage  of  the  Act, 
and  the  heirs  of  aliens  who  might  acquire 
lands  under  the  provisions  of  the  Act  in  the 
manner  above  stated,  to  take  such  lands  by 
devise  or  descent,  and  hold  them  for  certain 
periods,  subject  to  their  escheat  to  the  state 
in  case  they  should  not  be  sold  at  the  end  of 
such  'periods,  or  in  case  such  alien  heirs 
fihoald  not  become  actual  residents  of  the 
state  at  the  end  of  such  periods,  it  is  said 
that  a  special  privilege  is  granted  to  the  non- 
resident heirs  of  aliens  which  is  denied  to 
those  who  would  be  the  nonresident  heirs  of 
-citizens  but  for  the  disability  imposed  by 
the  Act ;  that  where  a  citizen  of  this  country, 
whether  such  by  birth  or  naturalization,  dies 
owning  lands  in  this  state,  and  leaving  kin- 
dred in  a  foreign  country  who  are  nonresi- 
dent aliens,  such  kindred,  though  coming 
within  the  degrees  of  relationship  authorized 
to  inherit  under  the  Statute  of  Descents,  can- 
not take  such  lands  by  devise  or  descent 
under  the  Act :  but  that,  where  a  nonresident 
alien,  owning  lands  before  the  passage  of  the 
Acty  dies  still  owning  them,  and  leaving  kin- 
dred who  are  nonresident  aliens,  such  kin- 
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dred,  if  coming  within  the  degrees  of  rela- 
tionship authorized  to  inherit  under  the 
statute,  may  take  such  lands  by  devise  or 
descent,  and  hold  them  for  a  number  of 
years,  with  the  right  to  sell  them.  In  view 
of  this  feature  of  tiie  Act,  counsel  for  appel- 
lant say :  **The  Legislature  is  forbidden  by 
the  Constitution  from  declaring  that  certain 
individuals  may  inherit  from  one  part  of  the 
people,  viz.,  deceased  aliens,  and  may  not 
Inherit  from  another  part,  viz.,  deceased  cit- 
izens." We  do  not  regard  the  objection  thus 
made  to  the  Act  as  tenable.  The  object  of 
the  exception  now  under  consideration  was 
to  save  the  rights  of  those  aliens  who  had 
already  **  acquired  lands  in  this  state  subject 
to  the  laws  thereof,  "—that  is  to  say,  subject 
to  the  provisions  of  the  Act  of  1851,  as  above 
quoted.  Rules  of  inheritance  are  the  creat- 
ures of  the  municipal  or  civil  law,  and, 
except  as  to  rights  already  vested,  may  be 
changed  and  modified  at  pleasure,  i^emo 
est  hares  viventis  is  a  well-known  legal  max- 
im. The  Legislature  has  power  to  change 
the  course  of  descent,  and  such  change  will 
operate  instantly  upon  all  estates  which  may 
subsequently  descend.  The  law  existing  at 
the  time  or  descent  cast  governs  the  right 
to  inherit.  A  mere  expectation  of  property 
in  the  future  is  not  considered  a  vested 
right,  and  hence  ^the  rules  of  descent  are 
held  subject  to  change  in  their  application 
to  all  estates  not  already  passed  to  the  heir 
by  the  death  of  the  owner."  Cooley,  Const. 
Lim.  6th  ed.  p.  439 ;  Sturgis  y.  miing,  18 
111.  176 ;  Crane  v.  Beeder,  21  Mich.  24,  4  Am. 
Rep.  480 ;  Pilla  v.  German  8chool  Asso.  23 
Fed.  Rep.  700.  It  follows  that  neither  cit- 
izens nor  aliens  have  vested  rights  in  the 
estates  of  their  living  kindred.  But  aliens 
who  had  acquired  lands  in  Illinois  before 
the  Act  of  1887  went  into  force  had  vested 
property  rights,  which  could  not  be  confis- 
cated or  taken  away  from  them ;  and,  while 
it  is  true  that  they  acquired  such  lands  sub- 
ject to  the  right  of  the  Legislature  to  change 
the  Law  of  Descents,  yet  tlie  Act  of  1851  had 
not  only  specifically  authorized  them  "to 
transmit  the  same  to  their  heirs, "  but  had 
provided  that  upon  their  decease  their  lands 
"should  pass  and  descend  in  the  same  man- 
ner as  if  they  were  citizens  of  the  United 
States ;  and,  by  the  terms  of  the  law,  it  could 
not  be  urged  as  an  objection  to  them  that 
they  were  not  citizens  of  the  United  States, 
but  they  were  thereby  placed  upon  "  the  same 
footing  as  natural -born  citizens."  Accord- 
ingly, when  the  Legislature  in  1887  repealed 
the  Act  in  1851,  it  evidently  thought  it  best 
to  so  far  continue  the  privileges  of  that  act 
to  aliens  who  had  acquired  lands  in  Illinois 
under  it  and  because  of  it  as  to  confer  upon 
their  heirs  the  right  to  take  by  devise  or  de- 
scent a  defeasible  estate  in  such  lands.  We 
do  not  think  that  the  embodiment  of  such  a 
just  aud  reasonable  exception  in  the  Act  of 
1887  made  it  a  special  law,  within  the  mean- 
ing of  the  state  Constitution.  The  observa- 
tions already  made  as  to  the  exception  of 
aliens  protected  by  treaties  from  the  opera- 
tion of  the  Act  apply  to  the  exception  in 
favor  of  the  heirs  of  aliens  who  had  acquired 
lands  before  the  passage  of  the  Act.    As  to 
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the  large  class  of  aliens  not  embraced  in  the 
latter  exception,  the  law  is  general  in  its  ap- 

f plication.  Its  general  character  is  also  seen 
n  the  fact  that  it  has  reference  to  future, 
as  distinguished  from  past,  acquisitions  of 
real  estate.  It  was  not  necessary  that  citi- 
zens should  be  made  capable  of  inheriting  in 
express  terms.  Citizens  are  not  deprived  of 
the  right  to  transmit  their  lands  by  devise 
or  descent  merely,  because  certain  of  their 
kindred,  who  are  nonresident  aliens,  are  de- 
clared to  be  incapable  of  inheriting  real 
estate.  The  lawmaking  power  can  direct 
who  shall  be  regarded  as  heirs,  and  where 
lands  shall  go  in  default  of  heirs.  Orans  y. 
Beeder,  supra.  Where  a  subject  or  citizen 
dies  intestate,  the  presumption  of  law  is 
that  he  has  heirs  capable  of  inheriting. 
Wilfmr  V.  Tobey,  16  Pick.  177.  Our  con- 
clusion is  that  the  Act  of  1887  does  not  con- 
travene the  constitutional  prohibition  of 
special  legislation  changing  tne  Law  of  De- 
scent. 

Third.  It  is  urged  that  the  Act  of  1887 
should  be  liberally  construed,  and  that  such 
liberal  construction  would  have  the  effect  of 
extending  the  exception  named  in  section  1 
to  the  alien  heirs 'of  citizens,  as  well  as  to 
the  heirs  of  aliens;  in  other  words,  we  are 
asked  to  so  construe  the  exception  as  to  give 
the  nonresident  alien  kindred  of  citizens  the 
right  to  take  lands  by  descent  or  devise,  and 
hold  the  same  for  three  or  five  years,  so  as  to 
make  sale,  or  acquire  an  actual  residence  in 
the  state.  This  would  involve  the  insertion 
of  the  words  "and  the  alien  heirs  of  citizens" 
after  the  words  **  except  that  the  heirs  of 
aliens."  By  such  a  construction  we  would 
make  the  Legislature  say  what  it  has  not 
said.  It  is  not  the  province  of  the  judiciary 
to  make  laws,  but  to  construe  and  interpret 
them,  and  pass  upon  their  validity.  Counsel 
cite,  as  authority  for  their  contention  upon 
this  point,  the  following  cases:  KUgour 
v.  QocJdey,  83  111.  109 ;  I^rry  CatirUy  v.  Jef- 
fwwn  County,  94  111.  214 ;  Walker  v.  Spring- 
field,  Id.  364 ;  and  People  v.  Hoffman,  97  111. 
234.  A  careful  examination  of  all  of  these 
cases  will  show  that,  where  the  construction 
given  to  the  words  of  a  statute  is  variant 
from  their  strict  and  literal  meaning,  such 
construction  is  only  justified  upon  the  ground 
that  it  effectuates  the  intention  of  the  Legis- 
lature as  manifestly  disclosed  by  a  considera- 
tion of  the  whole  context.  In  the  Oockley 
Casey  an  Act  of  tho  Legislature  relieves 
persons  under  twenty -one  years  of  age  from 
the  bar  of  a  Statute  of  Limitations,  provided 
they  should  bring  an  action  within  three 
years  after  the  disability  should  cease ;  and 
it  was  held  that  females,  whose  minority  is 
at  an  end  under  our  laws  at  eighteen  years 
of  age,  could  bring  their  actions  within  three 
years  after  reaching  the  latter  age,  because  it 
was  the  manifest  intention  of  the  Legislature 
that  the  action  could  be  brought  within  three 
years  after  the  disability  of  minority  should 
cease,  whether  it  ceased  at  the  age  of  twenty- 
one  years  or  at  the  age  of  eighteen  years. 
In  the  Jefferson  County  Com  a  mistake  was 
made  in  a  certain  location  named  in  the  body 
of  an  Act  to  change  the  county  line  between 
two  counties ;  and  the  court  resorted  to  the 
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title  of  the  Act  as  avowing  its  object,  and 
showing  the  intention  of  the  Legislature.  In 
the  Sprififffdd  Case  the  word  **said"  was  re- 
jected, and  the  word  '^the"  substituted  there- 
for, in  a  section  of  a  statute,  because  a  con- 
sideration of  the  whole  section  showed  that 
the  real  intention  of  the  Legislature  was  ex- 
pressed by  such  substitution.  In  the  Boff- 
man  Case  it  was  held  that  the  expression 
eapicu  ad  satisfaciendum  was  used  by  mistake 
in  a  statute  for  the  expression  capias  ad 
respondendum,  because  the  context  clearly- 
showed  that  the  Legislature  intended  to  des- 
ignate  the  latter,  and  not  the  former,  writ. 
But  here  the  Legislature  has  expressly  de- 
clared that  the  heirs  of  certain  aliens  shall 
take  and  hold  land  for  limited  periods,  sub- 
ject to  the  privilege  of  avoiding  their  escheat 
to  the  state  by  a  sale  of  them,  or  by  acquir- 
ing an  actual  residence  in  the  state,  within 
said  periods.  But  the  Act  of  1887  nowhere- 
declares,  nor  is  there  anything  on  its  tsc» 
to  indicate,  that  the  Legislature  intended 
thereby  to  declare  that  the  nonresident  alien 
kindred  of  citizens  should  so  take  and  hold 
lands  for  certain  periods.  The  evident  design 
of  the  Legislature  was  to  prevent  the  ac- 
cumulation of  landed  estates  in  the  hands  of 
nonresident  aliens.  The  latter  are  permitted 
to  acquire  and  hold  personal  property  in  the 
same  manner,  and  to  the  same  extent,  aa 
natural-bom  citizens.  The  Act  holds  out  in- 
ducements to  resident  aliens  to  become  citi- 
zens by  granting  them  the  privilege  of  ac- 
quiring lands  and  retaining  them  tor  certain 
periods  after  declaring  their  intentions  to  be- 
come citizens,  and  bv  providing  for  escheats 
to  the  state  in  case  of  railure  to  sell  or  to  ac- 
quire citizenship  within  such  period.  We 
cannot  sa^  that  the  failure  to  provide  for 
the  nonresident  alien  kindred  of  citizens  may 
not  have  been  in  pursuance  of  the  general 
design  to  encourage  the  naturalization  of  res- 
ident aliens,  and  to  discourasre  the  owner- 
ship of  land  by  nonresident  aliens.  Non 
constat  that  it  was  not  the  intention  of  the- 
Legislature  to  induce  citizens  to  devise  their 
lands  to  their  resident  kindred,  or,  in  casft  of 
intestacy,  to  transmit  them  to  heirs  living  in 
this  country.  We  are  of  the  opinion  that  tho 
exception  in  section  1  should  not  be  so  con- 
strued as  to  embrace  others  than  the  class 
of  persons  therein  specifically  designated. 
Luhrs  V.  Eimcr,  80  N.  Y.  171. 

Fourth.  It  is  claimed  that  the  appellants 
in  this  case  took  such  an  interest  in  the  lands- 
in  controversy  as  they  can  hold  until  the  state 
interferes  with  them,  and  that  the  interest  so 
taken  by  them  must  be  regarded  as  valid 
until  it  is  assailed  in  a  direct  proceeding  in- 
stituted by  the  state.  We  are  unable  to  yield 
our  assent  to  this  proposition.  At  common 
law,  though  aliens  could  not  take  by  opera- 
tion of  law,  they  could  take  by  the  acts  of 
parties  not  taking  by  descent, — they  yet 
could  take  by  grant  or  devise  until  **  office 
found  f  that  is  to  say,  an  alien  could  hold 
lands  conveyed  or  devised  to  him,  until  it 
was  ascertained  by  inquiry  or  inquest  of  office 
whether  or  not  such  lands  belonged  to  the 
sovereign  by  reason  of  the  alienage  of  the 
holder.  Hauenstein  v.  Lynham,  supra;  Cross ^ 
V.  De  VaUe,  88  U.  8.  1  Wall.  18,  17  L.  ed^ 
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61S;  8B1.  Com.  258:  1  Washb.  Real  Prop. 
5th  ed.  p.  7U ;  1  Am.  &  £ng.  Encyclop.  Law, 
458-^60.  Hence  it  has  come  to  be  generally 
held  thatv  in  the  absence  of  express  statutory 

{provisions  to  the  contrary,  an  alien's  title  to 
and  purchased  by  him  or  devised  to  him  is 
valid  against  every  body  but  the  state,  and 
can  be  diverted  only  by  "office  found,"  or 
by  some  other  act  or  proceeding  taken  by  the 
state  for  the  purpose  of  acquiring  possession. 
1  Devlin,  Deeds,  §  127 ;  Jackson  v.  Adams,  7 
Wend.  868 :  Qoodrieh  v.   RusseU,  42  N.   Y. 
177 ;  Hetney  v.  BnwJdyn  Bento,  8oc.  Trustees, 
and  Bttenheimer  v.  Ei^eman,  supra;  Airha/rt 
V.  Massieu,  98  U.  8.  401,  25  L.  ed.  218.    So 
it  has  been  decided  that  where  lands  are  con- 
veyed to  a  corporation  forbidden  by  its  char- 
ter  to  hold  real  esute,  the  title  of  the  corpora- 
tion cannot  be  collaterally  attacked,  but  can 
only  be  questioned  in  a  direct  proceeding  by 
the  state.     In  many  of  the  cases,  however, 
where  it  has  been  thus  decided,   it  appears 
that  the  corporation  was  permitted  to  hold 
land  to  a  certain  extent,  or  for  certain  pur- 
poses, as,  for  instance,  for  the  purpose  of  Its 
business,  or  that  it  was  forbidden  to  ''pur- 
chase and  hold, "  and  not  forbidden  to  either 
Durcliase  or  hold.     Barnes  v.   Suddard,   117 
111.  237  :  Bdmshifr  v.  Hamslutr,  182  111.  278. 
8  L.  R.  A.  556 ;  Leaeure  v.  Eillegas,  7  Serff.  & 
R.  813 ;  Runyan  v.  Cotter,  89  U.  8.  14  Fet. 
122,  10  L.  ed.  882 ;  Hickory  Farm  Oil  Go.  v. 
Buffalo,  jy.  Y.  A  P.  R,  Co,  82  Fed.  Rep.  22. 
In  Bom  V.  Belaware  4t  H,  Canal  Go.   (Pa.) 
5  Atl.  Rep.  751,  the  opinion  fails  to  state  the 
facts  of  the  case,  but  it  would  appear  from 
the  syllabus  and  notes  that  the  corporation 
was  entitled  to  hold  land  to  a  certain  extent, 
hi  Carles  v.  AvXtman,  28  Neb.  672,  where  a 
nonresident  corporation  had  bought  property 
at  a  Judicial  sale  in  order  to  protect  its  lien 
iinder  a  judgment  in  its  favor,  it  is  not  stated 
what  the  provisions  of  the  corporate  charter 
were;    but   the  language  of   the  Nebraska 
statute   there  quoted   is  different  from  the 
language  of  the  Act  of  1887,  now  under  con- 
sideration.    Here  the  nonresident  alien  is  not 
merely  *  forbidden  to  "acquire  or  own,  hold  or 
pfjssess, "  but  it  is  expressly  declared  that  he 
'shall  not  be  capable  of  acquiring  title  to, 
or  takin^r  or  holding,"  etc.     This'  language 
GU]not  be  construed  as  permitting  the  non- 
resident alien  to  hold  a  defeasible  title,  sub- 
ject to  be  devested  only  by  forfeiture  in  favor 
of  the  state.     The  Act  specifies  what  aliens 
may  bold  defeasible  titles,  such  as  the  heirs 
of  aliens  who  had  theretofore  acquired  lands, 
tod  resident  aliens  declaring  their  intentions 
to  become  citizens,  and  creditor  aliens  seek- 
ing to  en  force  liens  or  jud/nnents.    The  Leg  • 
islature,  having  thus  conferred  the  right  to 
take  and  hold  a  defeasible  title  upon  certain 
specified  classes  of  aliens,  must  be  presumed 
to  have  intended  to  withhold  such  ri^ht  from 
the  aliens  who  are  not  embraced  in  those 
classes,  and  who  are  declared  to  be  incapable 
of  taking:  or  holding.     Whether  or  not  the 
Act  of    the   Legislature  approved  June  19, 
1891,  in  force  Julyl,  1891,  amending  section 
Sof'tbe  Act  of  1887,   by  adding  a  second 
proviso  thereto,  had  the  effect  of  so  changing 
section  1  of  the  Act  of  1887  as  to  confer  upon 
nonresident  aliens  the  right  to  take  a  defeasi- 
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ble  title  in  lands  conveyed  to  them  by  dc^^^ 
is  a  question  which  we  are  not  callccl  upon 
to  decide  in  this  case,  as  the  appellants  here- 
cl ai  m  to  take  b v  descent  and  not  by  deed .  As 
under  Act  of  1887,  the  lands  of  a  deceased  in- 
testate in  this  state  cannot  descend  to  his  non- 
resident alien  kindred,  they  will  escheat  to 
the  state  or  county  if  he  leaves  no  resident 
kindred  capable  of  inheriting.  The  commoa 
law  of  England,  so  far  as  the  same  is  ap- 
plicable and  of  a  general  nature,  and  all  stat- 
utes or  Acts  of  the  British  parliament  made 
in  aid  of,  and  to  supply  the  defects  of,  the 
common  law,  prior  to  the  fourth  year  of 
James  the  First,  are  in  force  in  this  state,  ex- 
cept so  far  as  they  are  changed  or  repealed  by 
legislative  authority.  Rev.  Stat.  chap.  28, 
§  1 .  If,  therefore,  the  Act  of  1887  had  done 
nothing  more  than  simply  repeal  the  Act  of 
1851,  the  common  law,  which  forbids  an  aliea 
to  take  or  hold  real  estate  by  descent,  would 
have  been  in  force  in  this  state.  It  follows- 
that  the  Act  of  1887,  in  enacting  that  ^  a  non- 
resident alien  .  .  .  shall  not  be  capable  of 
acquiring  title  to  or  taking  or  holding  any 
lands  or  real  estate  in  this  state  by  descent, " 
is  merely  declaratory  of  the  common  law.  By 
that  law,  **  if  a  man  leaves  no  other  relatione 
but  aliens,  his  lands  shall  escheat  to  the 
lord."  2  Bl.  Com.  249.  In  such  case  the 
land  escheats  to  the  state  without  office  found, 
{Crane  v.  Reeder,  supra,) — that  is  to  say, 
a  proceeding  in  the  nature  of  office  found  ia 
not  necessary  to  vest  in  the  sovereignty  the 
title  to  lands  escheating  for  want  of  heirs ; 
but  a  proceeding  may  be  required,  not  to 
give  title,  but  *'for  information  of  title 
already  passed."  (Id.)  Such  a  proceeding 
is  the  Illinois  statute  in  regard  to  escheats, 
the  first  section  of  which  declares,  among 
other  things,  that  the  estates  of  persons  dying 
seised  of  real  estate  without  any  devisee,  or 
heirs  capable  of  inheriting  the  same,  shall 
escheat.  Rev.  Stat.  chap.'9,  g  1.  We  hava 
held  that  titles  by  escheat  must  oe  established 
in  accordance  with  the  provisions  of  this  stat- 
ute. WaXWian  v.  IngersoU,  117  111.  123. 
Accordingly,  if  Alexander  Wunderle  had 
died  leaving  no  other  kindred  than  non- 
resident aliens,  or.  in  other  words,  no  heirs 
capable  of  inheritine,  a  proceeding  under  the 
escheat  law  might  be  necessary  to  establish 
the  right  of  the  state  or  county  to  take  pos- 
session of  the  property  in  question.  But  it 
w&a  also  a  principle  of  the  common  law  that, 
where  there  was  a  failure  of  inheritable  blood 
by  reason  of  alienage,  the  lands  did  not 
escheat,  but  went  to  the  next  heir  or  the  next 
of  kin  capable  of  inheriting.  Jackson  v. 
Green,  7  Wend.  835 ;  Orr  v.  Hodgson,  17  U. 
S.  4  Wheat.  453,  4  L.  ed.  613 ;  Jackson  v. 
Jackson,  7  Johns.  214 ;  Luhrs  v.  Eimer,  80  N. 
Y.  171 ;  Crane  v.  Reeder,  supra.  The  rule 
is  thus  stated  by  Chancellor  Kent:  "If  a 
citizen  dies,  and  his  next  heir  be  an  alien 
who  cannot  take,  the  alien  cannot  interrupt 
the  descent  of  others,  and  the  inheritance  de- 
scends to  the  next  of  kin  who  is  competent 
to  take,  in  like  manner  as  if  no  such  alien 
had  ever  existed."  2  Kent,  Com.  560.  In- 
asmuch,  therefore,  as  the  appellants  cannot 
inherit  from  their  deceased  brother  by  reason 
of  their  alienage,  the  interest  in  the  land,. 
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which  would  otherwise  have  gone  to  them, 
descends  to  the  next  of  kin  competent  to  take 
under  the  statutes  of  Illinois.  We  arc  of  the 
opinion  that  the  appellee  must  be  regarded  as 
such  next  of  kin.  Our  Statute  of  Descents 
provides  that  **  if  any  intestate  leaves  a  widow 
or  surviving  husband,  and  no  kindred,  his  or 
lier  estate  shall  descend  to  such  widow  or 
surviving  husband."  Rev.  Stat.  chap.  89, 
§  1,  cl.  6.  The  kindred  here  referred  to  are 
evidently  such  kindred  as  -are  capable  of  in- 
heriting. It  not  appearing  that  the  deceased 
had  any  other  kindred  than  his  nonresident 
alien  brother  and  sister,  his  widow  is  entitled 
to  take  the  whole  of  the  land  in  controversy. 
Our  conclusion  upon  the  whole  case  is  that 
the  Act  of  1887  is  a  valid  law  in  the  respects 
herein  indicated,  except  as  to  those  aliens 
who  are  relieved  from  the  effect  of  its  opera- 
tion by  existing  treaties  between  the  United 
States  and  the  countries  of  which  such  aliens 
«re  citizens  or  subjects. 

The  decree  qf  the  Circuit  Court  w  accordingly 
-affirmed. 


Albert  SCHULTZE,  Appt,, 
Louisa  N.  A.  SCHULTZE  ei  oL 

1.  Nonreaideiit  alien  heirs  who  are 
eitisens  of  the  Hanoeatie  Republic  of 
Bremen  are  entlUed,  under  the  Treaty  of 
December  20,  1827,  art.  7,  to  sell  lands  Id  this 
country  which  they  would  Inherit  except  for 
alienage  and  to  withdraw  the  proceeds  at  any 
time  within  three  years  from  the  death  of  the 
ancefltor. 

8.  The  ri^ht  to  a  partition  is  involved 
in  the  ownership  of  a  determinable 
fee*  such  as  thit  of  a  nonresident  alien  who  has 
three  years  in  whloh  to  sell  the  property  and 
withdraw  the  proceeds. 

8.  The  interest  in  lands  vested  in  non- 
resident alien  heirs  hy  the  grant  of  the 
right  during  the  term  of  three  years  to  sell  the 
lands  and  withdraw  the  proceeds  Is  a  fee  deter- 
minable hy  the  nonexercise  of  the  power  of  sale 
within  the  time  spedfled. 

(January  18, 1893.) 

APPEAL   by  defendant,  Albert  Schultze, 
from  a  judgment  of  the  Circuit  Court  for 
Cook  County  awarding  partition  of  certain 
real  estate.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.   Arthur  Schroeder  for  appellant. 
Messrs,  William  Voeke  and  Julian  W. 
Mack  for  appellees. 

Mairmder^  J,,  delivered  the  opinion  of 
the  court: 

This  is  a  bill,  filed  on  December  11,  1891,  in 
the  circuit  court  of  Cook  county  by  Louisa 


N.  A.  Schultze,  the  complainant  below,  who 
is  one  of  the  appellees  here,  against  Albert 
Schultze,  one  of  the  defendants  below  and  the 
appellant  here,  and  Anna  Schomberg,  one  of 
the  defendants  below  and  one  of  the  appellees 
here,  for  the  partition  of  certain  land  in  that 
county.  The  bill  alleges  that  George  Ludwig 
Schultze  died  intestate  and  without  issue  on 
July  5,  1891,  owning  the  premises  in  cootro- 
versy,  and  leaving,  him  surviving,  the  com- 
plainant, his  widow,  and  Albert  Schultze,  his 
brother,  and  Anna  Schomberg,  his  sister,  as 
his  only  heirs-at-law;  that  the  deceased  was  a 
citizen  of  the  United  States;  that  the  defend- 
ant Albert  Schultze  is  also  a  citizen  of  the 
United  States,  residing  in  Illinois;  that  the 
complainant  is  a  resident  of  the  Hanseatic  Re- 
public of  Bremen,  in  the  empire  of  Germany; 
that  the  defendant,  Anna  Schomberg,  resides 
in  Bremen,  Gkrmany;  that  no  other  persons 
except  the  complainant  and  the  defendants 
have  anv  interest  in  said  premises;  that  by  the 
death  of  said  George  they  became  seised  in  fee, 
as  tenants  in  common  by  descent,  in  the  pro- 
portions provided  by  law  (:he  widow  of  one 
half  and  dower  in  the  other  half,  and  the 
brother  and  sister  of  one  half  subject  to  the 
widow's  dower);  that  the  dower  has  not  been 
admeasured,  etc.  The  defendant  Schomberg 
filed  an  answer  substantially  admitting  the 
allegations  of  the  bill.  The  defendant  Albert 
Schultze  filed  a  plea  setting  up  that  the 
deceased  was  a  citizen  of  the  United  States  at 
the  time  of  his  purchase  of  the  land  and  up  to 
his  death;  that  the  complainant  is,  as  to  the 
United  States,  a  uonresident  alien,  and  before 
filing  her  bill  resided  and  still  resides  in  the 
Hanseatic  Republic  of  Bremen,  in  the  German 
empire,  and  was,  at  the  time  of  said  death,  and 
still  is,  a  citizen  of  said  republic;  that  by  an 
Act  of  the  Legislature  of  Illinois  in  force  in 
July,  11^87,  aod  at  the  time  of  said  death,  it  was 
provided  that  nonresident  aliens,  etc.,  shall 
not  be  capable  of  acquiring  title  to  or  taking 
or  holding  any  lands  in  this  state,  either  by 
descent,  devise,  purchase,  or  otherwise,  except, 
etc.,  reference  being  made  to  said  act  for  its 
provisions;  that  the  defendant  pleads  said  act, 
and  prays  judgment,  etc.  The  cause  was 
beard  upon  the  bill  and  answer  of  Anna  Hchom- 
t)erg  and  the  replication  thereto,  and  upon  said 
plea.  The  court  held  that  the  plea  was  not 
sufficient  in  law  to  bar  complainant's  right  to 
the  relief  prayed,  and  overruled  the  same,  the 
defendant  AJbert  Schultze  excepting  to  said 
ruling,  and  praying  an  appeal.  After  hearing 
testimony,  the  court  found  the  allegations  of 
the  bill  to  be  true;  that  partition  should  be 
made  and  dower  assigned,  that  commissioners 
be  appointed,  etc.  The  case  is  brought  by  ap- 
peal  to  this  court,  and  by  consent  to  the  cen- 
tral grand  division. 

The  main  questions  involved  in  this  case  arc 
settled  by  the  opinion  filed  at  this  term  of  the 
case  of  Wunderle  v.  Wunderle  (111.)  ante,  84. 
In  that  case  the  nonresident  aliens  claim- 
ing to  take  lands  bv  descent  in  Illinois 
were  held  to  be  incapable  of  inheriting  under 


Note.— On  the  subject  of  determinable  fees,  see 
First  Uniycrsalist  Soc.  of  North  Adama  v.  Boland, 
15  L.  R.  A.  281,  and  note,  156  Mass.  171;  also  Slegel  v. 
Hcrbioe  (Pa.)  15  L.  £.  A«  M7. 
10L.R.A. 


As  to  interest  of  aliens  in  real  property,  see  also 
Wunderle  v.  Wunderle,  ante,  84,  and  reference  notm 
thereto. 
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I  be  Act  of  1887.  there  being  no  treaty  per- 
mitticj?  them  to  acquire  or  hold  lands  in  ibis 
•eonniTj.  between  the  grand  duchv  of  Baden. 
of  which  they  were  subjects,  and  the  United 
States  of  America.    Here,  however,  the  ap- 
pelleas,  who  are  nonresident  aliens,  are  citizens 
of  the  Hanseatic  Republic  of  Bremen,  between 
which  republic  and  the  United  States  a  con- 
veotion  or  treaty  was  concluded  on  December 
20.    1897,   and  afterwards  ratified    and  pro- 
claimed.    Article  7  of  said  Treaty  is  as  follows: 
"The  citizens  of  each  of  the  contracting  par- 
ties shall  have  power  to  dispose  of  their  per- 
sonal  goods  within  the  jurisdiction  of   the 
other  by  sale,  donation,  testament,  or  other- 
wise; and  tbeir  representatiyes,  being  citizens 
of  the  other  party,  shall  succeed  to  their  said 
persoDal  li^oods,  whether  by  testament  or  ab 
integtaio,  and  they  may  take  possession  thereof, 
either  by  tbemselyes  or  others  acting  for  them, 
and  dispose  of  the  same  at  their  will,  paying 
such  dues  only  as  the  inhabitants  of  the  coun- 
try wherein  said  goods  are  shall  be  subject  to 
pay  in   like  cases;  and  if,  in  the  case  of  real 
estate,  the  said  heirs  would  be  prevented  from 
entering  into  the  possession  of  the  inheritance 
on  account  of  their  character  of  aliens,  there 
shall  be  granted  to  them  the  term  of  three  years 
to  dispose  of  the  aame  as  they  may  think  prop- 
er,   and   to  withdraw  the  proceeds  without 
moleatAtion.  and  exempt  from  all  duties  of  de- 
traction on  the  part  of  the  governments  of  the 
respective  states."    The  language  of  this  arti- 
cle is  not  as  clear  in  its  meaning  as  the  provision 
<)uoted  in  Wunderle  v.  Wunderle,  wpra,  which 
allows  a  reasonable  time  to  remove  and  sell  the 
proceeds  "where,  on  the  death  of  any  person 
holding  real  estate  within  the  territories  of  the 
one  pwuty,  such  real  estate  would,  by  the  laws 
of  the  land,  descend  on  a  citizen  or  subject  of 
the  ot  her,  were  he  not  disqualified  by  alienage," 
etc.     6ul  the  rule  laid  down  by  the  Supreme 
Court    of  the  United  States  is  that,  '*  where 
a   treaty  admits   of  two  constructions,  one 
restrictive  as  to  the  rights  that  may  be  claimed 
under  it.  and  the  other  liberal,  the  latter  is  to 
be  preferred."    Bavenstein  v.  Ijynliam,  100  U. 
S.  4S8,  25  L.  ed.  628.    If  the  language  of  arti- 
cle 7  be  given  a  liberal  construction,  it  may  be 
held    to  mean  that,  where  a  citizen   of  the 
United  States  dies  intestate,  owning  land,  and 
leaving  nonresident  alien  kindred  residing  in 
and  citizens  of  Bremen,  who  would  be  his  heirs 
bat  for  their  alienage,  there  will  be  granted  to 
such    kindred  the  term  of  three  years  within 
which  they  may  dispose  of  such  lands  and  re- 
move   the  prooeeds.    The  word  "representa- 
tives" in  the  second  clause  of  the  article  must 
refer    to  all  who  take  by  will  or  descent,  in- 
cludio/^  devisees  and  heirs,  as  well  as  executors 
and  administrators:  otherwise,  there  would  be 
oo  antecedent  to  which  the  word  "said"  before 
the  word  "heirs"  in  the  third  clause  could  be 
made  to  refer.    The  second  clause  can  be  con- 
strued to  mean  that  the  representatives  or  heirs 
of  American  citizens  being  citizens  of  Bremen 
«hall    succeed  to  personal  goods.     It  follows 
that  by  the  terms  of  the  third  clause  the  heirs 
of  American  citizens  who  are  citizens  of  Bre- 
men  shall  have  the  prescribed  term  of  three 
yevirs  to  dispose  of  real  estate,  etc.    The  ap- 
pellees are  therefore  entitled,  under  said  arti- 
cle 7  of  the  Treaty,  to  the  privilege  of  selling 
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the  interest  in  the  land  In  controversy  which 
they  would  have  inherited  from  the  deceased, 
Geor^  Ludwig  Bchultze,  under  the  laws  of 
Illinois,  bat  for  their  alienage,  and  of  remov- 
ing such  proceeds  of  sale,  providing  they  do 
so  within  three  years. 

The  question  then  arises,  What  interest  in 
the  land  is  vested  in  nonresident  aliens  by  the 
grant  to  them  of  a  term  of  three  vears  within 
which  they  can  sell  such  land  and  remove  the 
proceeds?  It  would  seem  that  in  such  case 
the  alien  heirs  take  a  fee  determinable  by  the 
nonexercise  of  thepower  of  sale  within  three 
years.  JTt/W  v.  KM,  87  Hun,  476.  By  the 
terms  of  the  Treaty  the  power  to  dispose  of 
the  land  and  appropriate  its  proceeds  is  granted 
in  positive  terms.  Such  a  power  to  sell  can- 
not be  exercised  unless  the  donee  is  vested  with 
the  fee,  or,  in  other  words,  the  complete  own- 
ership. It  has  been  said  that  "it  is  an  affront 
to  common  sense  to  say  that  a  man  has  no 
property  in  that  which  he  may  sell  when  he 
chooses,  and  dispose  of  the  proceeds  at  his 
pleasure."  KuU  v.  KuU,  ntpra.  In  the  case 
of  KuU  V.  KuU,  tupra,  where  the  proceeding, 
like  the  present  one,  was  for  partition,  the  pre- 
cise question  now  under  consideration  was  in- 
volvea,  and  it  was  there  held  that  the  fee 
vested  in  the  nonresident  alien;  that  the  Treaty 
intended  to  confer  upon  him  the  rights  of 
ownership  in  the  property,  and  the  advan- 
tages of  its  use  and  possession,  for  the  purpose 
of  making  the  sale;  that  under  the  provisions 
of  the  Treaty  the  alien  heir  was  clothed,  for 
the  period  granted  for  the  purpose  of  making 
the  sale,  with  the  same  rigots  be  would  enjoy 
if  he  were  a  resident  heir,  oeing  subject  simply 
to  the  obligation  to  sell  and  convej  the  fee  to 
some  other  party  capable  of  holding.  It  fol- 
lows that  the  nonresident  aliens,  thus  vested 
with  the  power  of  sale  under  the  Treaty,  can 
bring  a  partition  suit  for  the  purpose  of  having 
their  interests  set  apart  in  severalty.  The 
right  to  bring  such  a  suit  Is  involved  in  the 
ownership  of  the  determinable  fee,  and  the 
partition  of  the  property  will  make  it  easier  to 
dispose  of  it  in  accordance  with  the  permission 
^nted  by  the  Treaty.  An  undivided  interest 
m  land  is  always  less  salable  than  a  definite 
portion  thereof  as  fixed  by  a  division.  The 
effect  of  the  Treaty  is  to  suspend,  during  the 
period  of  three  years,  the  operation  of  the 
Alien  Law  of  this  state,  which  makes  nonresi- 
dent aliens  incapable  of  taking  land  by  descent. 
The  rights  of  the  resident  heirs  or  of  the  heirs 
capable  of  taking  under  the  state  law,  and  the 
right  of  the  state  or  county  to  take  the  land  by 
escheat  in  default  of  heirs  capable  of  holding 
the  same,  are  also  suspended  during  the  term 
of  three  years  named  in  the  Treaty.  KtiU  v. 
KvU,  »upra.  If  at  the  end  of  the  three  years 
no  sale  is  made  by  the  nonresident  aliens,  the 
state  law  agnin  comes  into  force,  and  directs 
the  disposition  of  the  property.  111.  Laws 
1887,  p.  5.  In  the  case  at  bar.  upon  the  show- 
ing made  by  the  present  record,  the  land  could 
not  escheat  to  the  state  or  the  county,  because 
appellant,  the  brother  of  the  deceased,  is  a  citi- 
zen of  the  United  States,  and  a  resident  of  Illi- 
nois, and  therefore  capable  of  inheritine  ac- 
cording to  the  views  expressed  in  Wunderle  v. 
Wunderle.  By  clause  2  of  section  1  of  the 
Statute  of  Descents  In  this  state,  it  is  provided 
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that  estates  sbnll  descend,  "when  there  fs  no 
child  of  the  intestate,  nor  descendant  of  such 
child,  and  no  ^idow  or  suryivinfl:  husband, 
then  to  the  parents,  brothers,  and  sisters  of  the 
deceased."  etc.  Rev.  Siat.  chap.  89,  §  1.  It 
being  alleged  in  the  bill,  and  also  in  the  plea, 
that  the  widow,  Louisa  N.  A.  Schultze,  one 
of  the  appellees,  herein,  is  a  citizen  of  Bremen, 
DO  question  as  to  the  effect  of  the  citizenship 
of  her  deceased  husband  upon  her  alleged 
alienage  is  presented  in  this  case.  The  statute 
evidently  refers  to  cases  where  the  surviving 
widow  or  husband  is  capable  of  taking,  ana 
not  to  cases  where  there  is  incapacity  by  rea- 


son of  alienanre.  Hence  ft  is  manifest  that  an* 
pellant  would  take  the  whole  of  the  land  ui.  - 
der  the  state  law  if  the  Treaty  were  not  in  th«t 
way.  As  the  appellant  is  a  party  to  the  parti- 
tion proceeding,  he  will  be  bound  by  it 

As  it  is  not  shown  that  the  land  will  escheat 
for  failure  of  heirs  capable  of  inheriting,  it. 
cannot  be  said  that  the  state  or  county  is  a  nec- 
essary party.  For  the  reasons  here  stated,  we 
think  that  the  plea  of  the  appellant  was  not 
sufficient  to  bar  the  right  to  the  relief  prayed 
for  in  the  bill. 

Accordingly  the  decree  oj  the  Circuit  Court, 
ie  affirmed. 
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1*  The  rl^ht  to  appropriate  nmiilBg 
water,  friven  by  Civ.  Code,  8  1410,  does  not  ap- 
ply to  a  sprlDg  fed  by  percolating  waters  whloh 
seep  into  It  from  swamp  or  wet  land. 

8«  The  withdrawal  of  a  special  deHanee 
is  not  subject  to  review  on  appeal  if  no  objection 
or  exception  Is  taken  thereto. 

8.  The  omiBsion  of  a  finding  is  imma- 
terial where  other  findings  necessarily  control 
the  judgment. 

4.  One  luui  the  right  to  dig  trenches 
upon  his  own  land  fbr  a  useftil  purpose 


although  percolaldng  waters  are  thereby  diverte<r 
from  a  spring  from  which  others  obtain  a  water 
supply  and  from  which  a  natural  stream  of  water 
had  flowed  where  his  trenches  do  not  intercept 
any  natural  stream  either  surface  or  subter^ 
ranean. 

QlcFaaflamd^  J.,  dCmente.) 

(August  18, 1B0&) 

APPEAL  by  plaintiff  from  a  Judjment  oT 
the  Superior  Court  for  Kern  County  in. 
favor  of  defendant,  in  an  action  brought  to 
recover  damages  for  tbe  alleged  unlawful  di- 
version of  certain  water  which  plaintiff  claimed 
to  have  appropriated  to  its  own  use,  under  tbe 
provisions  of  the  Civil  Code.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Meeere,  Joseph  D.  Redding  and  J.  E. 


'SoTR.—RtghtB  in  aubterranean  wateri. 

While  the  relative  rlghte  of  adjacent  proprietors 
with  respect  to  surface  waters  have  been  before  the 
courts  for  many  years  the  separate  consideration 
of  such  rights  with  respect  to  subterranean  waters 
is  a  matter  of  comparatively  recent  origin.  There 
are  decisions  which  are  quite  ancient  in  which  tbe 
subject  of  dispute  was  subterranean  waters,  but 
the  rules  applicable  to  surface  water  seem  to  have 
governed  them,  and  the  following  of  those  old  prec- 
edents by  some  modem  cases  accounts  for  most  If 
not  all  of  the  conflict  in  the  decisions  on  the  sub- 
ject. It  is  stated  in  Dickinson  v.  Grand  Junction 
Oanal  Co.,  7  Excb.  801,  that  the  distinction  was  first 
made  and  acted  on  in  England  in  Acton  v.  Blun- 
dell,  12  Mees.  ft  W.  3S4. 

The  question,  however,  was  broached,  but  not 
decided,  in  Hammond  v.  Hall,  10  Sim.  SSL 

Rights  in  standing  or  percolating  voater. 

There  are  no  correlative  rights  existing  between 
proprietors  of  adjoining  lands  in  referenoe  to  the 
use  of  water  in  the  earth  or  percolating  under  its 
surface.    Cbatfleid  v.  Wilson.  28  Yt.  49. 

One  of  two  adjoining  proprietors  cannot  by  first 
opening  on  his  own  land  a  watering  place  which  is 
supplied  by  percolating  water  prevent  the  other 
from  doing  the  same  on  his  land  although  its  effect 
will  be  to  divert  the  water  from  the  first  made  res- 
ervoir. Roath  V.  Driscoll,  20  Conn.  683, 52  Am.  Dec. 
854. 

A  person  may  lawfully  dig  a  well  on  his  own 
ground  although  he  thereby  destroys  the  subter- 
ranean undefined  sources  of  his  neighbor's  spring. 
If  osier  V.  Caldwell,  7  Nev.  863. 

A  person  may  dig  on  his  own  land  although  he 
thereby  cuts  off  his   neighbor's  water  supply. 
Delhi  V.  Youmans,  60  Barb.  816,  affirmed,  46  N.  F. 
862. 
1ft  L.  R  A. 


One  landowner  cannot  prevent  the  sinking  or^ 
wells  on  adjoining  lands  although  the  flow  of  water 
in  his  own  well  may  be  thereby  diminished.  Oceaa 
Grove  G.  M.  Asso.  v.  Asbury  Park  Ck>mrs.  40  N.  J. 
Eq.  447. 

The  owner  of  land  may  dig  a  well  in  any  part 
thereof  notwithstanding  he  thereby  diminishes  tbe- 
water  in  his  neighbor's  well.  Greenleaf  v.  JS^n* 
ds,  18  Pick.  117. 

A  landowner  will  not  be  restrained  from  digglntr 
trenches  for  the  purpose  of  procuring  a  water  sup* 
ply  to  be  sold  to  a  city  although  the  effect  thereof 
is  to  cut  off  the  percolations  of  water  from  a  spring^ 
on  his  own  land  from  which  another  person  re- 
ceives a  water  supply  through  an  artificial  chan- 
neL    Hanson  v.  McCue,  42  Oal.  80S,  10  Am.  Kep.  288. 

Where  one  digs  on  his  own  land  a  '*  hole  "  for 
purposes  connected  with  the  use  of  such  land 
thereby  cutting  off  or  diverting  underground  wat» 
ers  which  have  been  accustomed  to  percolate  or- 
ooze  through  his  laifd  to  that  of  an  adjoining  pro- 
prietor and  there  to  form  the  source  of  a  spring, 
any  damages  thereby  occasioned  are  damnum 
a2)sque  injuria.    Frazfer  v.  Brown,  12  Ohio  St  294. 

A  spring  the  waste  or  surplus  of  which  as  well  aa 
the  water  supplying  it  is  underground  belongs  to 
the  owner  of  the  land  and  he  may  make  such  use 
of  it  as  he  pleases  without  liability  to  the  lower 
proprietor,  although  his  diversion  of  the  water 
causes  a  diminution  of  the  water  formerly  comlngr 
from  a  spring  on  the  latter's  land.  Bloodgood  v. 
Ayers,  108  N.  Y.  400. 

The  correlative  of  this  doctrine  seems  also  to  be  • 
true,  that  one  is  not  bound  to  permit  underground 
water  to  percolate  from  his  neighbor's  land 
through  his  own  although  the  effect  of  his  refusal 
is  to  render  the  former  wet  and  marshy.  Gk>odale 
v.Tuttle,29N.  Y.466. 

New  Hampshire  is  sometimes  stated  to  have- 


See  also  20  L.  R.  A.  40;  26  L.  R.  A.    124;  33  L.  R.  A.  370;  43  L.  R.  A.  105;  45- 
L.  R.  A.  664;  46  L.  R.  A.  820. 
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FonlcUv  with  Mf9gn,  A.  B.  Hotchklss  and 
C  H.  Wilson*  for  api)elluiil. 

Me$$rs,  Mahon  &  Laird  and  J«  E.  Har- 
alson for  respondent. 

Garoutte*  t/.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  to  restrain  respondent 
from  unlawfully  diverting  certain  waters 
claimed  to  have  oeen  appropriated  by  appel- 
lant under  the  provisions  of  the  Civil  Code. 
Judgment  went  for  defendant,  and  this  ap- 
peal is  prosecuted  from  the  Judgment  and 
order  denying  the  motion  for  a  new  trial. 
The  findings  of  the  court  are  not  attacked, 
and  the  facts  of  the  case  mav  be  briefly  stated 
as  follows:  In  the  year  I880  Duf  our  acquired 
title  to  section  86  of  a  certain  township 
and  range  situated  in  Eem  county.  Prior 
to  this  event  said  realty  was  the  property  of 
the  state.  Upon  this  tract  of  land  was  a 
small  tract  of  marsh  or  swamp  land,  in  which 
the  water  came  to  the  surface  of  the  ground. 
As  early  as  the  year  1880  plaintilT  made  an 
excavation  or  reservoir  some  five  feet  in  di- 
ameter in  this  marsh,  in  which  the  water 
eollected,  and  from  thence  it  was  transferred 
in  a  small  underground  pipe  a  mile  or  more 
distant  to  the  railroad  station  of  Cameron, 
where  it  was  applied  to  the  various  uses  of 
plaintiff.  In  the  year  1886  plaintiff,  in 
pursuance  of  section  1410  ^  m^.  >*  of  the  Civil 
Code,  posted  a  notice  at  the  said  reservoir 
claiming  five  inches  of  said  waters  measured 

*Tbe9e  pectJons  provide  for  the  appropriation  of 
nmnlDg  water. 


I  under  a  four- Inch  pressure,  and  !t  Is  upon 
I  these  acts  and  the  foregoing  provisions  of 
the  Code  that  plaintiff's  rights  are  based. 
I  Prior  to  the  commencement  of  this  action 
I  defendant  made  a  tunnel  into  an  adjoining 
hill,  and  dug  a  ditch  in  connection  there- 
with, (said  acts  being  done  upon  his  own 
land,)  for  the  purpose  of  procuring  water 
for  irrigation  and  for  his  sheep.  The  action 
of  defendant  resulted  in  plaintiff's  reservoir 
becoming  dry,  and  the  water  collecting  in 
defendant's  ditch,  and  this  litigation  fol- 
lowed. The  court  found  ^that  said  spring 
(reservoir)  in  the  complaint  described  was 
on  the  7th  dav  of  October,  1886,  and  for  a 
long  period  o!  time  prior  to  that  date,  and 
ever  since  such  date,  has  been  and  now  is 
fed  solely  by  percolating  waters  which  seep 
into  said  spring  from  the  swamp  or  wet  land 
surrounding  the  same,  and  such  spring  is 
not  and  never  has  been  fed  bv  any  running 
stream  of  water."  The  finding  is  amply 
supported  by  the  evidence,  which  clearly  in* 
dicates  that  no  stream  of  water  runs  into  or 
from  the  bog  or  spring  other  than  is  con- 
veyed away  through  plaintiff's  pipe  line. 
In  the  face  of  these  facts  it  is  entirely  im- 
material whether  the  steps  taken  by  plaintiff 
under  the  statute  law  of  the  state  were  strictly 
within  the  provisions  of  that  law  or  not. 
There  was  no  water  at  the  spot  to  which 
plaintiff  could  acquire  the  right  of  use  either 
by  statutorj^  appropriation  or  adverse  user, 
and  this  principle  is  supported  by  unques- 
tioned authority.  In  DeUii  v.  Toumans,  50 
Barb.    816,  the  matter  is  exhaustively  dis- 


adopted  a  rule  at  variaooe  with  the  above  deois- 
iona,  and  the  cases  of  Baasett  v.  Salisbury  Mfg.  Go. 
43  N.  H.  630,  82  Am.  Bea  179,  and  Swett  v.  Cutts,  00 
N.  H.  439, 9  Am.  Kep.  276,  are  cited.  The  reasoniDff 
of  the  court  in  those  cases  would  undoubtedly  lead 
to  the  adoption  of  a  rule  quite  different  from  that 
obtain infiT  in  the  other  jurisdictions,  but  in  neither 
of  the  cases  was  the  question  before  the  oourt  for 
ilecfsioo  and  those  oases  cannot  therefore  be  ac- 
corded the  weltrht  to  wliioh  they  would  otherwise 
be  entiUed. 

Where  the  peredUUing  water  forma  a  turf  ace  etrtam. 

Tbe  fact  that  the  supply  for  a  surface  stream 
eame  from  percolating  water  has  in  some  cases 
been  regarded  as  sufficient  to  warrant  a  court  in 
prerenUng  an  ioterf erence  with  such  percolations, 
but  that  doctrine  seems  to  have  been  now  com- 
pletely abandoned. 

in  Dickinson  v.  Grand  Junction  Oanal  Go^  7 
Exch.  300,  it  was  held  that  water  wliich  formed  part 
of  tbe  natural  supply  of  a  rlFcr  cannot  be  diverted 
by  sinking  wells  into  the  strata  throuerh  which  It 
percolates  and  pumping  the  water  therefrom  as 
against  tbose  owning  water  rights  on  the  river. 

Bat  in  Broadbent  v.  Bamsbotham,  11  Bxch.  614, 
the  rule  seems  to  be  laid  down  that  the  percolating 
floorces  of  a  stream  may  be  intercepted;  and  in 
Oiasemore  v.  Richards,  2  Hurlst.  &  N.  168,  affirmed, 
7  H.  Lt.  Caa.  849,  the  court  expressly  refused  to  reo- 
ognlze  any  enforceable  tight  to  have  water  perco- 
late into  the  river  thereby  repudiating  the  doctrine 
of  the  IMcUnson  Case,  supra. 

In  this  country  it  was  held  that  a  landowner  has 
Bo  rigbc  to  divert  by  excavation  on  his  own  land 
a  hidden  stream  which  issues  from  the  earth  a 
abort  distanoe  below  in  the  form  of  a  spring  on  tbe 
land  of  his  neighbor.  Bmith  v.  Adams,  6  Paige, 
436, 8  Lw  ed.  lOSU 
W  L.  R.  A. 


But  a  later  case  in  the  same  state  held  that  a 
landowner  may  dig  a  ditch  and  drain  his  land  or 
open  and  work  a  quarry  upon  it  although  by  so 
doing  he  intercepts  one  of  tbe  undergrround  sources 
of  a  spring  on  his  nefghbor*s  land  from  which  a 
small  stream  of  water  flows.  Ellis  v.  Duncan,  21 
Barb.S30. 

But  the  fact  that  the  source  of  a  running  stream 
is  percolating  water  does  not  take  the  stream  itself 
out  of  the  rules  applicable  to  otiier  running  water* 
Cross  V.  Kitts,  69  CaL  221,  68  Am.  Rep.  668. 

Interceptino  water  by  mining  operations. 

One  mining  coal  is  liable  to  tbe  owner  of  the  sur- 
face if  a  spring  is  rumed  through  failure  to  prop- 
erly support  the  surface  but  not  when  the  injury 
to  the  spring  is  caused  by  mining  operations  where 
the  suri'ace  is  supported  in  its  natural  condition* 
Gumbert  v.  Kilgore  (Pa.)  Nov.  15, 1886. 

One  who  witbout  malice  in  carrying  on  mining 
operations  drains  the  water  from  a  well  belonging 
to  the  surface  owner  inflicts  on  him  no  actionable 
damage.    Acton  v.  Blundell,  12  Mees.  A  W.  824. 

No  damages  are  recoverable  against  one  who 
witbout  malice  interrupts  the  percolations  of 
water  to  bis  neighbor's  spring  by  conducting  min- 
ing operations  on  bis  own  land.  Wbeatley  v. 
Baugh,  25  Pa.  628.  64  Am.  Dec.  721. 

The  loss  of  springs  to  the  owner  of  the  surface 
by  reason  of  tbe  ordinary  work  of  mining  does  not 
render  tbe  owner  of  tbe  minerals  liable  for  dam- 
ages. Ck>leman  v.  Cbadwick,  80  Pa.  81, 21  Am.  Rep. 
06;  Trout  v.  McDonald,  88  Pa.  144. 

Where  the  title  to  tbe  surface  and  that  to  the 
minerals  is  distinct  the  owner  of  tbe  minerals  baa 
tbe  right  to  use  aU  waters  found  percolating  there- 
in although  tbe  effect  is  to  cut  off  tbe  supply  of 
water  to  the  surface  springs,  fiallacorkisb  Mia* 
Co.  V.  Harrison,  L.  B.  6  P.  C.  62. 
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cussed,  and  Juitiee  Boardman  there  said: 
•*The  law  controlling,  the  rights  to  subter- 
ranean waters  is  verv  different  from  that 
affecting  the  rights  of  surface  streams.  In 
the  former  case  the  water  belongs  to  the  soil, 
is  part  of  it,  is  owned  and  possessed  as  the 
earth  is,  and  may  be  used,  removed,  and 
controlled  to  the  same  extent  by  the  owner." 
After  citing  many  authorities,  the  opinion 
continues :  ''These  and  other  cases  establish 
the  principle  that  no  action  will  lie  for  in- 
juries caused  by  cutting  off  subterranean  wa- 
ters percolating  the  soil  or  running  through 
unknown  channels,  and  without  a  distinct 
or  defined  course."  The  facts  of  this  case 
place  it  entirely  without  any  recognized  ex- 
ceptions to  the  foregoing  rule,  and  bring  it 
directly  in  line,  in  all  essential  particulars, 
with  HanMn  v.  McCue,  42  Cal.  808,  10 
Am.  Rep.  299,  where  the  principles  declared 
in  the  case  of  Delhi  v.  Youmans  are  fully 
adopted ;  and  this  court  went  to  the  extent 
of  saying  that,  in  the  absence  of  any  proof 
that  the  spring  was  supplied  by  any  well- 
deftned  flowing  stream,  ft  would  be  presumed 
to  be  formed  by  the  ordinary  percolation  of 
water  in  the  soil.  In  this  case,  the  court 
having  found  that  the  alleged  spring  or  res- 
ervoir was  fed  by  percolating  waters  alone, 
and  the  evidence  disclosing  that  no  stream 
of  water  whatever  flowed  naturally  from  the 
marsh  or  spring,  it  is  apparent  that  title  to 
the  land  carriea  title  to  the  water,  and  plain- 
tiff*s  acts  of  attempted  appropriation  created 
no  riffht  or  easement,  for  no  water  was  present 
which  could  be  the  subject  of  appropriation. 


In  addition  to  a  specific  denial  of  the  al- 
legations of  the  complaint,  by  way  of  » 
special  defense  defendant  set  out  that  the 
water  flowing  from  said  spring  formed  a  nat- 
ural watercourse  through  de^ndant's  land, 
and  that  ho  was  entitl£l  to  the  use  of  said 
water  as  a  riparian  owner.  At  the  close  of 
defendant's  case  he  withdrew  his  special  de- 
fense, and  this  action  of  counsel  is  assigned 
as  error.  Upon  an  examination  of  the  rec- 
ord, we  find  no  objection  or  exception  taken 
to  the  withdrawal  of  this  special  defense 
from  the  answer,  and  hence  do  not  perceive 
how  it  can  be  a  proper  subject  for  review.  If 
plaintiff,  relying  on  the  allegations  of  the 
defense  to  cure  a  defective  complaint,  was- 
surprised  and  misled  by  such  action  of  coun- 
sel, upon  a  proper  showing  he  would  have- 
been  entitled  to  a  continuance  in  order  tha^ 
he  might  amend  his  complaint  or  procure- 
additional  evidence,  but  there  is  nothing  to 
indicate  that  he  applied  for  such  relief. 

The  complaint  states  that  on  the  7th  day  of 
October,  1886,  the  plaintiff  appropriated  the- 
waters  flowing  into  and  from  a  certain  springs 
(then  follows  the  location  of  the  sprine)  to* 
Uie  extent  of  five  inches,  measured  under  m 
four- inch  pressure.  The  answer  contains  & 
specific  denial  of  this  allegation,  and  the- 
court  found  as  a  fact,  and  in  the  exact  words- 
of  the  complaint,  that  plaintiff  did  not  on 
the  7th  day  of  October,  1886,  appropriate  the- 
waters  flowing  into  and  from  a  certain  spring- 
(then  follows  the  location  of  the  spring)  U> 
the  extent  of  five  inches  measured  under  a 
four- inch  pressure.    If  the  denial  in  the  an- 


But  where  In  excavating  a  tUDoel  to  a  mining 
claim  a  vein  of  water  was  struck  which  was  ap- 
propriated to  tbe  use  of  the  one  discovering  it  and 
some  time  afterwards  a  person  for  tbe  purpose  of 
prospecting  ran  a  tunnel  into  the  mountain  which 
passed  directly  beneatli  the  point  where  the  water 
was  found  and  thereby  intercepted  its  flow,  he  was 
enjoined  from  depriving  the  former  appropriator 
of  its  use.  Cole  8.  Min.  Co.  v.  Vhrginia  &  G.  H. 
Water  Co.  1  Sawy.  470. 

The  effect  of  malice. 

It  has  been  held  that  digging  a  well  for  the  mere 
sole  and  malicious  purpose  of  cutting  the  water  off 
from  a  neighbor's  spring  may  raise  a  liability. 
Chesley  v.  King,  74  Me.  164,  43  Am.  Rep.  500. 

And  numerous  dicta  to  the  same  effect  may  be 
found,  and  in  Delhi  v.  Youmans,  50  Barb.  8^0,  it  is 
said  that  it  is  too  well  settled  to  admit  of  contro- 
versy that  no  one  can  wantonly  and  maliciously 
cut  off  on  his  own  land  the  underground  supply  of 
hjs  neighbor's  spring  or  well  without  any  purpose 
of  usefulness  to  himself. 

But  this  doctrine  can  by  no  means  be  regarded 
as  established,  for  where  an  embankment  had  ao- 
oumulated  around  a  spring  on  plaintiff's  land  and 
for  the  purpose  of  lowering  the  water  in  a  well  on 
defendant's  land  he  cut  through  the  embankment 
and  thereby  restored  the  water  to  its  natural  chan- 
nel, the  court  held  no  liability  was  imposed  on  de- 
fendant by  reason  of  the  malicious  motive.  Phelps 
V.  Nowlen,  72  N.  Y.  80,  28  Am.  Rep.  88. 

And  in  Vermont  it  has  been  held  that  the  motive 
with  which  the  act  is  done  is  immateriaL  Chatfleld 
V.  Wilson,  28  y  t.  48. 

Presoriptive  rights. 

In  Balston  v.  Bensted,  1  Campb.  464,  the  inter- 
ruption of  the  flow  of  water  to  a  spring  by  the 
19L.RA. 


opening  of  a  quarry  was  held  to  be  wrongful  after- 
the  use  of  the  spring  had  been  enjoyed  for  more- 
than  twenty  years,  but  this  is  pronounced  to  be  a 
dictum  in  Chasemore  v.  Richards,  7  H.  L.  Cas.  340. 

And  Mr.  Justice  Story,  following  the  BalstoK 
Case,  seems  to  have  thought  that  an  action  would 
lie  for  sinking  a  well  in  such  a  manner  as  to  in- 
tercept the  water  flowing  to  a  neighbor's  spring* 
after  the  rigbt  had  been  claimed  and  used  for 
more  than  twenty  years.  Dexter  v.  Providence 
Aqueduct  Co.  1  Story.  802. 

But  this  dootrine  seems  to  have  been  now  com- 
pletely repudiated. 

No  claim  by  prescription  can  arise  Incases  where 
the  one  against  whom  the  prescription  is  daimed^ 
had  no  right  to  complain  of  the  use  which  the 
other  person  made  of  tbe  water.  Hanson  v.  McCue, 
42  Cal.  806, 10  Am.  Rep.  200. 

No  right  to  percolating  water  can  be  acquire<l^ 
by  prescription.  Wheatley  v.  Baugh,  25  Pa.  628, 64^ 
Am.  Deo.  721;  Elster  v.  Springfield,  27  Ohio  L.  J. 
162;  Delhi  v.  Youmans,  60  Barb.  816. 

Prescription  does  not  apply  to  such  a  case. 
Frazier  v.  Brown,  12  Ohio  St.  204. 

InterceptifiQ  water  by  puJblic  improvements. 

Constructing  a  sewer  In  such  a  way  as  to  cut  olT 
the  percolating  supply  from  the  springs  of  an  ad- 
joining landowner  does  not  entitle  him  to  dam- 
ages. Reg.  V.  Metropolitan  Board  of  Works,  8^ 
Beet  &  8.  710. 

A  city  is  not  liable  in  damages  because  in  oon- 
BtructiDg  a  sewer  it  drains  away  the  water  which 
formerly  percolated  to  a  spring  thereby  destroying 
the  value  of  the  spring.  Elster  v.  Springfield^ 
supra. 

If  land  is  condemned  for  the  purpose  of  sinkings 
a  tunnel  to  furnish  a  public  water  supply  and  la 
sinking  the  tunnel  the  supply  of  water  is  out  olT 
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swer  had  been  couched  in  the  language  of  the 
finding,  it  would  have  fallen  before  objec- 
tion, and  the  finding  must  likewise  fall.  It 
is  evasive,  and  passes  upon  no  material  facts 
loTolved  in  the  case.  The  pleadings  pre- 
sented the  issue  whether  or  not  there  was  an 
appropriation  of  water.  That  was  the  ulti- 
mate iact»  the  heart  of  the  case,  and  in  re- 
Bponae  to  that  issue  the  court  found  that  there 
was  no  appropriation  of  water  upon  the  7th 
day  of  October,  1886,  to  the  extent  of  five 
inches  measured  under  a  four- inch  pressure. 
The  date  of  the  appropriation  and  the  amount 
of  water  appropriated  were  immaterial,  and 
we  are  thus  left  without  a  finding  as  to  the 
ultimate  fact  Can  this  judgment  stand  in 
the  absence  of  a  finding  upon  the  question  of 
appropriation?  It  was  held  in  Windehaus 
T.  Boots,  92  Gal.  623,  that  where  the  finding 
of  a  certain  fact  necessarily  controlled  the 
jndgnient,  the  omission  of  the  court  to  find 
upon  other  issues  would  not  constitute  rever- 
sible error,  for  findings  upon  such  issues 
might  be  placed  to  the  credit  of  the  appel- 
lant, and  still  the  judgment  stand.  Upon 
this  principle  of  law,  respondent  contends 
that,  the  court  having  found  that  the  spring 
was  siistaincd  by  percolating  waters  only, 
other  findings  became  unnecessary,  for  under 
the  authority  of  Hanson  v.  MeOue,  supra, 
&uch  fact  controlled  the  judgment  in  favor  of 
r^pondent.  Considered  alone,  this  finding 
ia  not  sufficient  to  accomplish  such  results,  for 
it  is  not  inconsistent  with  the  fact  that  a 
natural  stream  of  water  fiowed  from  the 
eprin^  which  might  be  the  subject  of  appro- 


priation. But  the  finding  that  the  spring 
was  fed  by  percolating  waters,  taken  in  con- 
nection with  the  additional  finding  that  the 
digging  of  the  trench  or  ditch  b^  defendant 
was  for  useful  purposes,  upon  his  own  land 
and  above  the  spring,  inflexibly  directs  the 
course  of  the  judgment  to  the  respondent. 
Conceding  that  a  natural  stream  of  water 
flowed  from  the  spring  which  under  Ely  v. 
FergvMm,  91  Cal.  187,  could  be  the  subject 
of  appropriation,  still  that  fact  did  not  create 
any  barrier  which  would  prevent  respondent 
from  digging  trenches  upon  his  own  land, 
even  though  the  digging  of  such  trenches 
resulted  in  the  destruction  of  the  spring  as 
a  source  of  water  supply.  If  respondent's 
alleged  diversion  had  been  located  by  appel- 
lant at  a  point  below  the  spring,  and  upon 
a  natural  stream  flowing  therefrom,  then  the 
principle  of  law  involved  would  have  been 
entirely  different  from  that  now  presented. 
The  land  where  respondent  made  his  excava- 
tion was  his  own  land,  and  the  spring  was 
situated  thereon,  although  that  fact  is  im- 
material ;  for  as  Justice  Crockett  said  in  Han- 
son V.  MeOm,  supra:  **If  the  plaintiff  waa 
the  owner  of  the'  Dixon  spring,  with  con- 
sequent right  to  the  use  of  all  of  its  waters, 
the  defendant  would  have  the  clear  right  to 
dig  upon  his  adjoining  land  for  any  useful 

Surpose,  notwithstanding  he  might  thereby 
ivert  the  percolations,  and  thus  destroy  the 
sprine.**  The  digging  of  respondent  was 
upon  his  own  land;  he  interfered  with  [na 
natural  stream  of  water,  either  surface  or 
subterranean;  the  waters  were  percolating 


from  the  wells  on  adjoining  landi,  such  injury 
does  not  entitle  the  owners  of  tbe  wells  to  dam- 
BgeA,    Alexander  v.  United  States,  86  Gt.  Gl.  94. 

A  railroad  oompany  is  not  answerable  in  dam- 
ages for  cutting  off  a  percolating  supply  of  water 
from  a  'well  as  the  result  of  making  the  necessary 
ftvatlons  for  its  roadbed.   New  Albany  &  8.  R. 


OO.  ▼.  Peterson.  Ulnd.  112, 77  Am.  Dea  60. 

Since  no  right  of  action  existed  at  common  law 
for  intercepting  percolating  waters,  tt  is  not  with- 
in the  provisions  of  a  clause  in  the  charter  of  a  wa- 
ter company  that  it  shall  make  full  compensation 
to  all  persons  interested  for  all  damages  sustained 
by  tbem  through  the  exercise  by  the  company  of 
its  powers.    New  Biver  Ck).  v.  Johnson,  2  £1.  &  BL 

But  tbe  destruction  of  a  well  or  spring  maybe  a 
proper  element  of  damages  under  constitutional 
provisions  requiring  compensation  for  cense- 
queotial  injuries.  And  then  the  drawing  off  of 
■vmter  from  a  well  on  adjoining  land  by  reason  of 
tbe  grading  of  a  railroad  trade  Is  an  element  of 
damage  to  beallowed  to  the  Inndowner.  Parker  v. 
Boston  A  M.  B.  Co.  8  Gush.  107,  50  Am.  Dec.  TOO. 

So  a  town  which  by  the  construction  of  a  sewer 
cots  off  the*  supply  of  water  percolating  into  the 
well  of  an  adjoining  landowner  is  liable  to  him  for 
tfae  consequentiai  damage,  Trowbridge  v.  Brook- 
lioe,144  Mass.  189. 

So  tlie  destruction  of  a  well  is  a  proper  element 
to  be  considered  in  asseeslng  the  damages  for  In- 
juries to  adjoining  property  because  of  the  erec- 
tion of  a  gas-house.  Ottawa  Gas  Light  ft  G.  Go.  v. 
GxabanOt  28  IlL  78, 81  Am.  Dec.  268. 

Fo^uHng  subterranean  vjoter. 

There  has  been  quite  a  sharp  conflict  over  the 
question  bow  far  the  pollution  of  subterranean 
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waters  will  be  enjoined.  No  doubt  seems  to  have 
existed  that  if  fllth  was  so  placed  or  kept  tliat  it 
percolated  directly  into  and  spoiled  a  well  or 
spring  It  gave  a  cause  ot  .action.  Pottstown  Gas 
Go.  V.  Murphy,  89  Pa.  258;  Sherman  v.  Fall  Biver 
Iron  Works  Co.  6  Allen,  218. 

Thus  one  who  maintains  a  vault  so  that  with  his 
knowledge  filthy  water  habitually  filters  from  it 
into  a  neighbor*8  well  is  liable  in  damages  for  tbe 
injury.    BaU  v.  Nye,  99  Mass.  582.  97  Am.  Dec.  56. 

So  a  cess-pool  will  not  be  permitted  to  exist  la 
such  a  situation  as  to  spoil  a  neighbor's  well  by 
percolation.  Womersley  v.  Church,  17  L.  T.  N.  S.. 
190. 

And  In  Wahle  v.  Belnbach,  76  111.  325,  the  possi- 
ble fouling  of  the  waters  of  a  well  Is  mentioned  as 
one  of  the  grounds  for  enjoining  the  constructioa 
of  a  cess-pool. 

But  a  distinction  was  made  between  filth  which 
percolated  directly  loto  tbe  well  and  that  which 
soaked  downward  until  it  reached  and  contami- 
nated the  standing  or  percolating  water  by  which 
the  well  was  supplied,  and  It  was  held  that  a  land- 
owner cannot  complain  because  his  neighbor 
places  noxious  matter  on  his  own  land  which  is 
carried  by  the  rains  into  subterranean  channels 
and  by  tbem  into  his  well  thereby  destroying  It. 
Brown  v.  Dlius,  27  Conn.  95,  71  Am.  Dec.  49. 

Bo  no  action  will  He  for  the  contamination  of 
wells  or  springs  by  contaminating  the  under- 
ground sources  by  which  the  water  reaches  them. 
Dillon  V.  Acme  Oil  Co.  49  Hun,  665. 

In  Upjohn  v.  Blchland  Twp.  Board  of  Health,  46^ 
Mich.  660,  an  injunction  to  restrain  the  location  of 
a  burial  ground  was  refused  although  the  effect  of 
it  might  be  to  destroy  plalntllT's  well,  the  court 
saying  that  if  withdrawing  the  water  from  a  well» 
by  excavation  on  adjoining  lands  will  not  give  a 
right  of  action,  it  Is  difficult  to  understand  how  cor-. 
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waters, — ^a  part  of  the  soil  itself,— and  of 
whldi  the  owner  had  the  free  and  absolute 
use.  Under  such  circumstances,  the  owner 
of  the  land  cannot  be  disturbed.  This  prin- 
ciple is  settled  law.  Hanson  y,  McGue,  42 
•Cal.  805,  10  Am.  Rep.  299 ;  Metier  v.  CkOd- 
toell,  7  Nev.  863 ;  Bdhi  v.  Taumans,  60  Barb. 
816;  Angell,  Watercourses,  §  112.  It  fol- 
lows that  the  findings  are  sufficient  to  sup- 
port the  judgment. 
Jjei  the  judgment  and  order  he  affirmed. 

We  concur :  Beatty,  C7A.  J.;  Harrison, 
J.;  De  Haveiit  </. 

Patersoi&t  J*' 

I  concur.  No  order  was  made  striking  out 
the  cross-complaint,  but  the  court  finds  it  was 
withdrawn.  Assuming,  however,  that  it  is 
still  a  part  of  the  record,  and  that  the  court 
erred  in  admitting  evidence  to  contradict  the 
defendant's  allegation  that  the  water  flowing 
from  the  spring  formed  a  natural  watercourse, 
there  are  no  specifications  of  error.  The 
appellant's  contention,  therefore,  cannot  be 
-considered.  The  findings  support  the  judg- 
ment, and  there  is  no  specification  as  to  the 
insufficiency  of  the  evidence  to  support  any 
of  the  findings.  The  failure  of  the  court  to 
find  on  all  the  issues  is  not  assigned  as  ground 
for  a  new  trial, — it  is  not  alleged  that  the 
decision  is  against  law.  As  the  facts  found 
support  the  judgment,  the  failure  of  the  court 
to  find  on  any  issue  not  necessary  to  support 
the  judgment  cannot  be  considered  on  the  ap- 
peal from  the  Judgment.  Wiralow  v.  Ooh- 
ransen,  88  Cal.  450. 


MeFarlandf  «/.,  dissenting: 

I  am  not  able  to  concur  in  the  judgment  of 
affirmance.  It  is  true  that  the  pleadings,  the 
objections,  and  exceptions,  (and  the  want  of 
them,)  the  findings,  and  certain  occurrences 
at  the  trial,  present  such  an  uncertain,  dis- 
jointed, and  unsatisfactory  record  that  it  was 
difficult  to  see  what  was  or  was  not  decided 
in  the  court  below.  But  I  think  there  should 
be  a  new  trial,  so  that,  under  amended  plead- 
ings and  proper  findings,  it  may  be  dis- 
covered what  the  real  facts  of  the  case  are, 
and  what  principle  of  law  is  applicable  to 
the  rights  assert^  b^  the  parties ;  and  I  think 
that  the  deficiencies  of  the  findings  are 
grounds  for  reversal.  In  Vie  complaint  it 
Is  averred,  in  substance,  that  **  on  the  7th  day 
of  October,  A.  D.  1886,  the  plaintiff  appro- 
priated the  waters  flowing  into  and  from  a 
certain  spring,  [describing  its  location,]  to 
the  extent  of  Hve  (5)  inches,  measured  under 
a  four- inch  pressure ;  that  it  conveyed  the 
said  water  to  Cameron  station  on  its  rail- 
road, and  used  it  for  supplying  its  locomo- 
tives and  employes  with  water;  and  that  it 

continued  to  so  use  it  until  the day 

of  February,  1889,  when  defendant  wrong- 
fully diverted  it  from  the  pipes  and  tanks 
of  plaintiff. "  The  answer  denies  that  plain- 
tiff ever  appropriated  any  of  said  waters  at 
any  time,  or  that  defendant  wrongfully  di- 
verted the  same ;  and  avers  that  since  July 
81,  1888,  defendant  has  been  the  owner  in  fee 
of  certain  described  land ;  that  the  spring  is 
on  said  land;  that  *'the  water  flowing  from 
said  spring  forms  a  natural  watercourse  flow- 
ing through  defendant's  said  land,  *'  and  that 


ruptlDflr  this  water  by  a  proper  use  of  adjoining 
property  can  be  actionable. 

A  city  will  not  be  enjoined  from  using  land  for  a 
burial  ground  because  of  an  allegation  by  an  ad- 
joining owner  that  water  which  supplies  a  spring 
on  his  land  passes  beneath  the  surface  of  the  pro- 
posed burial  ground.  Greencastle  v.  Hazelett,  28 
Ind.  186. 

But  the  above  doctrine  has  not  met  with  general 
appro vaL 

In  Hodgldnson  v.  Ennor,  4  Best  &  8.  2S9,  an  ac- 
tion was  sustained  against  one  who  had  polluted  a 
watercourse  to  the  pure  flow  of  which  plaintiff 
was  entitled,  although  the  polluted  water  found  its 
way  into  the  stream  through  Assures  in  the  earth, 
and  a  subterranean  channel,  but  in  that  case  the 
connection  between  the  two  was  quite  apparent. 

The  recent  cases  seem  to  be  evolving  a  doctrine 
which  will  protect  the  subterranean  water  from 
being  polluted  so  as  to  be  rendered  unfit  for  use. 
The  Pennsylvania  court  has  held  that  the  distinc- 
tion between  the  rights  in  surface  and  subterrra- 
nean  waters  Is  not  found  on  the  fact  of  their  loca- 
tion above  or  below  the  ground  but  on  the  fact  of 
knowledge,  actual  or  reasonably  acquirable,  of 
their  existence,  location  and  course.  Collins  v. 
Chartiers  Valley  Gas  Co.  6  L.  R.  A.  280, 181  Pa.  148. 

And  that  one  who  m  boring  for  oil  or  gas  care- 
lessly allows  salt  water  to  rise  and  mingle  with  the 
fresh-water  veins  which  supply  the  wells  of  the 
neighborhood  whereby  such  wells  are  spoiled  is 
liable  for  the  resulting  Injury.  Collins  v.  Chartiers 
Valley  Gas  Co.  189  Pa.  111. 

So  in  Kentucky  it  is  held  that  one  has  no  right  to 
poison  the  underground  water  nor  to  contaminate 
it  so  that  when  it  reaches  his  neighbor*8  land  it  will 
be  unfit  for  use  by  either  man  or  beast.  So  If  one 
••tores  oil  on  his  land  in  such  large  quantities  that 
19  K  R.  A. 


by  its  leakage  it  pollutes  an  underground  current 
supplying  his  neighbor's  spring  he  will  be  liable  in 
damages  and  it  is  no  defense  that  he  did  not  know 
that  the  water  was  affected  by  the  oil.  Kinnaird  v. 
Standard  Oil  Co.  7  L.  R.  A.  451, 11  Ky.  L.  Rep.  602. 

And  in  a  late  English  case  on  the  question  where 
plaintiff  and  defendant  each  had  a  well  reaching 
into  a  stratum  of  water  some  distance  below  the 
surface  and  about  800  feet  apart,  and  defendant 
turned  sewage  into  his  well  whereby  he  polluted 
the  water  supply,  the  court  held  that  one  who  does 
not  wish  to  appropriate  the  water  percolating 
through  his  lands  will  not  be  permitted  to  pollute  it 
BO  as  to  render  it  unfit  for  his  neighbor's  use.  Bal- 
lard V.  Tomlinson,  L.  R.  29  Ch.  Div.  121,  reversing  L. 
R.28Cb.Div.  194. 

So  a  cees-pool  cannot  be  maintained  in  such  a 
way  that  it  corrupts  the  water  percolating  into  a 
neighbor's  welL  Haugh's  App.  102  Pa.  442,  i8  Am. 
Rep.  198. 

So  whenever  it  is  clearly  proved  that  a  place  of 
sepulture  is  so  situated  that  the  burial  of  the  dead 
there  will  endanger  life  or  health  by  corrupting 
the  water  of  wells  or  springs,  injunctive  relief  may 
be  granted,  dark  v.  Lawrence,  50  N.  C.  83, 78  Am. 
Dec.  241. 

But  to  warrant  interfering  with  the  use  of  a 
burial  ground  for  the  reason  that  percolations 
therefrom  pollute  plaintiff's  well,  it  must  be  made 
to  distinctly  appear  that  such  is  the  fact.  Kings- 
bury V.  Flowers,  65  Ala.  479, 89  Am.  Rep.  14. 

The  question  is  for  the  jury  to  determine  what 
precautions  a  landowner  must  take  to  protect  bis 
well  from  filthy  percolations  from  his  neighbor's 
lot.  Columbus  Gas  ft  O.Co.v.Free]and,12  Ohio  St.393. 

The  liability  for  destruction  of  a  well  extends  to 
municipal  corporatlonSi  Shuter  v.  Philadelphia,  8 
Phila.  228w 
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defendant,  ta  a  riparian  owner,  uses  and  has 
the  right  to  use  **  said  spring  and  watercourse" 
for  domestic  parposes,  watering  stock,  etc., 
ind  that  plaintiff,  since  said  July  81,  1688, 
has,  by  means  of  a  pi  pe,  tapped  **  said  spring, 
and  the  waters  tiowing  therefrom,"  and  di- 
rerted  them  away  from  defendant's  land.  It 
is  clear,  therefore,  from  the  pleadings,  that 
there  is  a  "watercourse"  having  its  source  at 
the  spring.  It  is  said  that  defendant  **  with- 
drew" tliat  part  of  his  answer  which  admitted 
ud  averrea  this  watercourse.  In  my  judg- 
ment, it  certainly  was  not  withdrawn.  The 
part  of  the  answer  which  contains  this  aver- 
ment is  called  hv  the  parties  a  "  cross-com- 
plaint/ What  happened  was  simply  this: 
After  defendant  had  rested,  plaintiff's  coun- 
«!— for  some  reason — chose  to  say  that  he 
desired  to  introduce  the  so-called  **  cross-com- 
plaint" in  evidence ;  whereupon  defendant's 
counsel  made  the  remark,  **  I  desire  to  say 
we  dismiss  the  cross-complaint."  This  re- 
mark amount^  to  nothing  more  than  any 
otlier  expressed  desire  for  something  never 
obtained,— even  if  any  meaning  could  be  at- 
tached to  the  word  "  dismiss, "  as  therein  used. 
The  status  of  tJie  answer  was  not  changed  in 
the  least  by  the  remark,  and  it  would  not  have 
been  changed  if  counsel  hud  used  the  word 
•withdraw."  He  could  not  have  withdrawn 
the  answer  by  takine  physical  possession  of 
the  paper  on  which  It  was  written,  and  put- 
ting it  in  his  pocket,  which  would  have  been 
a  much  more  palpable  thin^  than  the  mere 
expression  of  a  desire  to  withdraw  it.  The 
lecord  could  not  have  been  changed  to  suit 
coonsel's  desire  without  an  order  of  court. 


The  main  issue  in  the  case,  therefore,  was 
whether  plaintiff  had  appropriated  any  part 
of  this  watercourse,  and  the  only  findings  on 
this  issue  were  that  **the  plaintiff  did  not, 
on  the  7th  day  of  October,  1886,  appropriate 
the  waters  flowing  into  and  from  a  certain 
spring,  ...  to  the  extent  of  five  inches, 
measured  under  a  four- inch  pressure;"  and 
"that  plaintiff  did,  from  the  7th  day  of 
April,  1866,  up  to  the  day  of  Feb- 
ruary, 1889,  enjoy  the  uninterrupted  use  of 
some  water  taken  by  it  from  said  spring, " 
but  that  the  amount  was  less  than  five  inches. 
Of  course,  these  findings  are  utterly  irre- 
sponsive to  the  said  issue ;  and  there  were 
other  findings  fully  as  defective  as  these. 

It  is  said,  however,  that  defective  findings 
on  all  other  issues  are  inmiaterial,  because 
the  court  found  (in  findings  6  and  7)  that  the 
spring  was  "fed  solely  by  percolating 
waters,"  and  not  by  *'any  running  stream  of 
water, "  and  that  the  water  was  taken  away 
from  the  spring  and  watercourse  by  a  trench 
which  defendant  dug  on  his  own  land  near 
the  spring,  "with  a  view  of  securing  water 
for  his  sheep  and  stock."  I  think  that  flnd« 
ing  7  is  entirely  too  vague  and  uncertain  to 
form  a  basis  for  the  application  of  certain 
alleged  doctrines  about  percolating  waters. 
I  have  not  been  able  to  find  any  case  in  which 
it  has  been  held  that  a  sprint  and  watercourse 
originating  in  it  can  be  lawfully  undermined 
and  destroyed  by  a  trench  or  tunnel  run  for 
that  express  purpose,  to  the  injury  of  a  vested 
right  in  the  watercourse.  And  the  evidence 
in  the  case  at  bar  tends  strongly  to  show  that 
defendant's  tunnel  and  trench  were  run  for 


SubUrranean  ttrtatM. 

If  the  subterranean  water  has  formed  Itself  Into 
4  flowing  stream  with  a  fixed  course  and  ohannel, 
rights  may  be  acquired  in  Its  continued  flow  similar 
^  those  pertalniBfiT  to  surface  streams.  The  diffi- 
<^t7  and  conflict  arise  in  determining  whether  or 
Dot  there  Is  such  a  stream.  When  a  portion  of  the 
ttream  Is  on  the  surface,  and  it  merely  flows  into 
aiiak  hole,  there  is  ordinarily  litQe  difficulty. 

Where  subterranean  water  emercres,  sinks,  and, 
re-emerges,  it  may  be  treated  the  same  as  a  surface 
ctream,  if  its  entire  course  can  be  traced.  Saddler 
T.  Lee,  es  Ga.  45, 42  Am .  Rep.  6S3. 

The  fact  that  a  stream  flows  Into  a  sink  will  not 
vevent  the  appUcation  to  it  of  the  rules  of  an 
ortinary  watercourse  if  it  flows  in  a  definite  dlrec- 
tioo  and  emerges  upon  the  surf  ace  again  and  the 
wonection  between  the  two  can  be  clearly  traced, 
^etstono  V.  Bowser,  29  Pa.  tJO. 

8o  the  law  governing  percolating  water  does  not 
^fsxme  applicable  merely  because  the  course  of  a 
nrfaoe  stream  is  obstructed  by  a  lime-stone  barrier 
a  half  mile  long  formed  by  the  water  itself  through 
»hich  It  finds  its  way  either  by  percolation  or  by 
fonte  underground  channel  coming  from  under  the 
^^°i«stone  a  good  sized  stream.  Strait  v.  Brown, 
tt  Ne?.  317, 40  Am.  Rep.  497. 

But  it  has  been  held  that  defined  watercourses 
vblch  cannot  be  diverted  are  not  the  hidden 
Jreamsof  which  the  owner  of  the  soil  can  have  no 
Qowledge  until  tiiiey  have  been  discovered  byex- 
CKTsUoDs  made  in  the  exercise  of  the  rights  of 
^perty  but  are  known  streams  the  courses  of 
^leh  are  preceptible  and  require  no  surface 
^loratton  before  such  courses  can  be  defined. 
BaUeman  v.  Bruckhart,  46  Pa.  514, 84  Am.  Bee.  5ia 

la  the  three  following  cases  a  stream  was  held  to 
nBQfflGiently  shown  to  warrant  relief: 
MLR.  A. 


There  is  no  greater  right  to  divert  a  subterranean 
stream  the  course  of  which  is  Indicated  by  shrubs 
and  bushes,  than  there  is  to  divert  a  surface  stream, 
and  if  the  landowner  taps  the  vein. and  carries  it 
all  to  his  buildings  the  quantity  being  greater  than 
he  needs,  he  may  be  compelled  to  return  to  a  chan- 
nel aU  he  does  not  need.  Hale  v.  McLra,  58  GaU 
581. 

When  it  appears  that  the  underground  water 
flows  in  a  distinct  channel  from  the  fact  that 
by  sinking  a  second  well  into  the  vein  the  flow  of 
water  from  the  first  well  ceases,  there  is  an  under- 
ground stream  and  the  rights  of  the  owner  of  the 
first  well  may  be  protected.  Burroughs  v.  Sater- 
lee,  67  Iowa,  396,  56  Am.  Rep.  850. 

Where  water  flowed  a  certain  distance  down  a 
cafion  to  a  sink-hole  and  at  the  mouth  of  the  cafion 
where  springs  which  flowed  regularly  and  con- 
stantly until  the  stream  was  diverted  above  the 
the  sink-hole  when  the  springs  dried  up,  the  court 
held  that  the  water  flowing  from  the  springs  was 
furnished  through  as  well  defined  a  subterranean 
channel  as  it  would  ordinarily  be  practicable  to 
describe,  and  it  should  be  protected  to  the  owner. 
Keeney  v.  Carillo,  2  N.  M.  4S0. 

While  in  the  following  cases  no  stream  was 
shown  to  the  satisfaction  of  the  court: 

It  was  held  to  be  damnum  absque  injuria  where 
one  landowner  in  digging  a  well  injured  a  spring 
on  his  neighbor's  land  although  in  sinking  the  well 
a  vein  of  water  was  struck  which  filled  the  well  and 
overflowed  the  yard  and  compelled  the  construc- 
tion of  a  drain  to  carry  th9  waste  water  to  the 
street  erutter.  Chase  v.  Silverstone,  62  Me.  175, 16 
Am.  Bep.  419. 

The  mere  fact  that  the  water  failed  to  flow  from 
a  spring  when  the  water  drained  from  a  natural 
basin  on  higher  ground  is  not  suflicientto  show 
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the  express  purpose  of  destroying  the  spring 
and  watercourse;  and  that  the  main  effect 
was,  not  to  prevent  percolating  water  from 
flowing  into  the  spring,  but  to  compel  the 
waters  of  the  spring  and  watercourse  to  flow 
out,  and  down  into  the  trench.  I  think, 
tiierefore,  that  the  findings  should  have  been 
more  specific  on  this  point,  and  should  have 
stated  the  facts  clearly  and  fully.  It  may  be 
remarked  that  a  watercourse  is  none  the  less 
a  watercourse,  because  it  has  its  source  in  a 
spring  fed  by  ''percolating*'  waters.  The 
case  relied  on  by  respondent  is  Hanson  v.  Me- 
Cue,  42  Gal.  803,  10  Am.  Rep.  299.  These 
were  two  opinions  delivered  in  that  case,  one 
of  which  was  based  mainly  on  WhsaUey  v. 
Baugh,  26  Pa.  628,  64  Am.  Dec.  721,  (the 
citation  in  the  opinion  being  incorrectly 
given  as  28  Pa.)  and  the  other  upon  Delhi  v. 
loumans,  60  Barb.  816.  In  the  Pennsylvania 
case  the  facts  were  that  **a  mininj?  corpora- 
tion, in  the  course  of  necessary  operations  in 
mining  minerals  from  their  own  land,  inter- 
ruptea  the  percolations  which  supplied  a 
spring  on  an  adjoining  tract  ;**  and,  of  course, 
the  court  held  that  wnere  a  miner,  working 
his  mine  in  the  usual  way,  interrupts  per- 
Golatins  underground  water,  the  result  is  in- 
cidental to  the  lawful  use  of  his  land,  and, 
if  it  causes  loss  to  an  adjoining  proprietor, 
such  loss  is  damnum  abaqus  injuria.  In  the 
case  from  60  Barb,  the  facts  do  not  so  clearly 
appear,  but  the  court  says  that  ''if  the  de- 
fendant's excavation  or  ditch  drew  the  water 
from  the  plaintiff's  spring,  instead  of  stop- 
ping the  flow  of  water  from  defendant's  land 
to  such  spring,  then  the  defendant  would  be 
liable  in  this  action. "  In  Hamon  v.  McCvs 
itself  the  facts  were  materially  different  from 
those  in  the  case  at  bar.  In  that  case,  if  there 
had  been  a  natural  watercourse  running  from 
the  spring,  which  Hanson  had  appropriated 
years  before  McCue  or  his  grantors  had  ac- 
quired any  estate  in  the  land,  and  McCue  had 
afterwards  diverted  any  of  the  water  to  the 
injury  of  Hanson's  prior  right,  then  the  facts 
would  have  been  similar  to  those  claimed 
by  plaintiff  in  the  present  case.  But  the 
facts  in  that  case  were  that  McCue's  grantor 
owned  the  land  on  which  the  spring  was  as 


earl  V  as  1844,  in  which  year  he  constructed  aor 
artincial  ditch,  by  which  he  carried  the  water 
several  hundred  yards  to  a  vineyard.  Thi» 
ditch  crossed  a  piece  of  **  unoccupied  and  un- 
claimed" land,  which  Hanson  did  not  acquire 
until  a  dozen  years  afterwards.  When  Mc- 
Cue undertook  to  change  the  course  of  the 
water,  thus  leaving  the  old  ditch  dry,  Hanaoft 
claimed  that  he  had  acquired  a  right  by  pre- 
scription to  have  the  water  continue  to  flow 
in  the  old  ditch ;  but  the  court  held  that 
there  was  no  such  prescriptive  right,  because- 
McCue  would  have  no  right  to  complain  that 
the  water  in  the  artificial  channel,  after  leav- 
ing the  spring,  was  used  below  by  Hanson, 
and  therefore  Uiere  was  no  "  presumption  of 
the  grant  of  an  easement."  Therefore,  aa 
Hanson  had  no  right  to  the  flow  of  the  water 
through  the  artificial  ditch,  it  made  no  dif- 
ference what  McCue  did  with  it ;  and  that 
consideration  was  determinative  of  the  case. 
But  in  the  case  at  bar  plaintiff  claims  that 
it  appropriated  the  waters  of  the  spring  and 
watercourse  to  a  useful  and  most  necessary^ 
purpose,  while  the  land  on  which  they  were 
situated  was  public  land,  and  years  before- 
the  defendant  had  any  interest  therein.  Near- 
ly all  the  cases  in  which  the  disturbance  of 
percolating  water  has  been  held  harmless, 
have  been  cases  where  the  party  charred  ha» 
dug  a  well,  or  worked  a  mine,  or  made  some- 
other  excavation,  in  the  lawful  enjoyment  of 
the  ordinary  use  of  his  land,  and  where  the- 
loss  to  the  complaining  party  was  merely  in- 
cidental to  such  use,  and  noc  the  result  of  a. 
direct  intent  to  cause  such  loss.  Two  very 
instructive  and  exhaustive  opinions  upon  the- 
subject  are  to  be  found  in  Pixley  v.  Clark^ 
86  N.  y.  620,  91  Am.  Dec.  72,  and  Dickin^ 
son  V.  Orand  Junction  Canal  Oo,  7  Ezch.  282. 
I  fear  that  the  affirmance  of  the  Judgment- 
of  the  case  at  bar,  as  it  now  stands,  will 
make  a  precedent  that  will  be  misleading  as 
to  some  interesting  and  important  phases  of 
the  law  of  water  rights.  1  think  that  the 
case  should  be  retried  under  proper  plead- 
ings, and  that  there  should  be  finaings  upoi» 
all  Uie  material  issues  setting  forth  clearljr 
and  fully  the  pivotal  facts  of  the  case. 


that  the  water  flowed  from  one  to  the  other  In  a 
well- defined  channel  so  as  to  warrant  restraining* 
the  draining  of  the  basin.  Taylor  v.  Welch,  6  Or. 
S30. 

Fretumption  aa  to  chamcter  of  water. 

There  is  a  presumption  that  the  water  in  a  well 
Is  not  taken  from  a  stream.  Ocean  Orove  C.  M. 
Asso.  V.  Asbury  Park  Comrs.  40  N.  J.  Eq.  447. 

Where  it  does  not  appear  that  the  spring  is  sup- 
plied by  any  defined  flowing  stream  it  will  be  pre- 
sumed that  it  is  formed  by  the  ordinary  precola- 
tions  of  water  in  the  soiL  Hanson  v.  McCue,  42 
OaL  80S,  10  Am.  Bep.  289. 

Drawing  water  by  percolaiUm  from  a  turf  ace 
stream. 

Water  cannot  be  drawn  by  percolation  from  a 
running  stream.  Grand  Junction  Canal  Co.  v. 
Sugar,  L.  B.  6  Ch.  App.  Cas.  483. 

Water  cannot  be  abstracted  from  a  river  by  sink- 
ing a  well  near  it  and  pumping  from  the  well  the 
water  which  percolates  from  the  river.    Dickinson 
V.Grand  Junction  Canal  Co.  7  Bxoh.aOL   . 
19  L.  R.  A. 


Water  cannot  be  drawn  from  a  living  surface- 
stream  by  sinking  wells  so  dose  to  it  that  as  soon  as 
the  strcUum  of  water  reached  by  the  well  is  ex- 
hausted its  place  is  supplied  by  percolations  fronts 
the  stream.  Van  Wycklen  v.  Brooklyn,  118  N.  T.^ 
428. 

Constructing  a  water  supply  reservoir  so  near  a. 
pond  that  water  from  the  pond  keeps  it  supplied  hy 
percolation  requires  the  payment  of  damages  to 
the  owner  of  a  water  right  on  the  bond.  Bailey  v.. 
Wobum,  128  Mass.  416;  ^Etna  Mills  v.  Waltham,  12^ 
Mass.  422:  iBtna  Mills  v.  BrookUne,  127  Maas.  09. 

A  person  cannot  draw  water  from  a  pond  by 
percolation  if  it  has  no  right  to  draw  it  directly 
therefrom.  Proprietors  of  Mills  v.  Bralntree  Water 
Storage  Co.  4  L.  B.  A.  272, 149  Mass.  478. 

The  head  of  water  in  a  flowing  stream  cannot  be 
diminisbed  by  sinking  a  well  so  close  to  the  stream 
that  the  water  percolates  from  the  stream  into  it 
and  is  then  pumped  out.  Bmporia  v.  Soden^  S& 
Kan.  608,  87  Am.  Bep.  265. 

As  to  how  far  the  doctrine  of  this  note  may  b(^ 
modified  by  a  deed  or  grant,  see  the  note  to  she  case> 
next  following.  ILP.F. 


Paqtb  t.  Ghahdlier. 
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Wells  PAINE,   Beept., 
Jcremiali    W.   CHANDLER,  Appt. 

i N.Y i: 

1«  The  necessity  required  in  order  to 
pass  wuok  easement  by  implication  is  a  rea- 
gonable,  DOtan  absolute  one. 

S,  Mere  convenience  is  not  sallleient  to 
create  or  convey  an  easement  by  im- 
plication but  the  prlYileire  or  rig'bt  must  be  of 
value  of  the  estate  granted  which  tliTe  grantee 
has  estimated  as  an  advantage  to  the  estate  and 
paid  for  in  his  purchase. 

8.  The  ri^ht  to  the  nse  of  the  waters  of 
ssprinfif  which  are  conveyed  by  pipe 
from  one  fisrm  to  another  owned  by 
the  s&me  person  passes  by  implication  on 
a  oonTeyanoe  of  the  latter  farm  where  the  flow 
of  the  water  is  essential  to  the  enjoyment  of  this 


farm  and  the  loss  thereof  will  impair  its  rental 
value  $50  per  year  or  depreciate  its  fee  value  |6 
per  acre. 
4.  Interrupting^  the  flow  of  water  to  a 
spring  on  one's  own  land  by  digging  a  well 
and  ditches  thereon  constitutes  an  unlawful  dl« 
version  of  the  water  from  the  spring  where  an 
implied  grant  of  the  use  of  the  waters  of  the 
spring  has  been  made  to  .the  grantee  of  an  ad- 
joining farm. 

(October  h  IBOK.) 

APPEAL  by  defendant  from  a  judgment  of 
the  (General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of  a 
Special  Term  for  Livingston  County,  in  favor 
of  plaintiff,  in  an  action  brought  to  compel 
defendant  to  restore  the  flow  of  water  from  de- 
fendant's premises  onto  those  of  plaintiff,  and 
to  restrain  further  interference  therewith. 
Aftrmed. 


50IS.— JV^eet  €f  a  arant  uponrighU  in  porcdUUing 
water. 

Altfaoush  the  above  case  and  the  one  next  fol- 

kming  it  might  seem  at  flzst  glance  to  be  in  oon- 
fkt,  yet  they  cieem  to  be  very  good  illustrations  of 
the  troe  line  of  distinction  which  has  been  estab- 
2tohed  by  the  decisions.  It  seems  that  if  there  has 
been  a  grant  of  the  use  of  water  in  such  a  way 
that  the  plain  meaning  is  that  the  water  shall  cod- 
liaiie  to  flow  as  it  does  at  the  time  of  the  grant  the 
frantor  can  do  nothing  to  intercept  the  flow,  but 
A  mere  ^rant  of  the  right  to  draw  water  from  a 
veil  or  spring  gives  the  right  to  the  water  only  in 
ease  ft  continues  to  flow  and  does  not  prevent  the 
rrantor  from  Intercepting  the  percolating  water 
before  ft  reaches  the  reservoir. 

Thus  it  baa  been  held  thafr- 

A  grant  of  the  right  to  water  as  then  conducted 
from  certain  springs  will  prevent  the  grantor  from 
doinfiT  anything  on  his  remaining  land  which  will 
eat  off  tbe  water  supply.  Johnstown  Cheese  Mfg. 
(XL  v.  yeghte^  69  N.  T.  10, 25  Am.  Rep.  126. 

AxHi  that  a  grant  of  a  farm  and  all  streams  of 
vtter  that  may  be  found  therein  with  an  exception 
cfall  mines,  minerals,  etc.,  will  prevent  the  work- 
up of  the  mines  in  such  a  way  as  to  destroy  tbe 
v^eroonrses.  Whitehead  v.  Parks,  2  Hurlst.  &  N. 
r:. 

On  the  other  side  it  is  held  that- 

A  gTKut  of  a  right  to  dig  and  stone  up  a  certain 
ifsfing  and  conduct  water  therefrom  by  a  specified 
I4pe.  witb  covenant  of  warranty,  does  not  prevent 
i&e  grantor  from  sinking  a  well  or  reservoir  so 
Mar  the  former  as  to  render  it  useless.  Bliss  v. 
Greeley,  45  N-  Y.  071, 6  Am.  Rep.  157. 

Aooeptinir  a  deed  subject  to  the  right  of  tbe 
nantor  to  draw  water  from  a  spring  on  the  land 
*ai  not  prevent  the  grantee  from  digging  a  well 
'^  bis  premises  although  the  effect  is  to  cut  off  tbe 
V3ter  from  tbe  spring.  Chesley  v.  King,  74  Me. 
Hfc,  13  Am,  Bep.  509:  Lybe^s  App.  106  Pa.  626,  61  Am. 

A  grant  of  a  spring  does  not  deprive  a  landown- 
er of  the  rig'bt  to  drain  the  surrounding  land  which 
>  to  be  used  for  agricultural  purposes  so  as  to 
mkB  it  productive  although  in  some  unknown 
code  tbe  drainage  of  the  land  may  affect  the  sup- 
Kr  of  water  In  tbe  spring.  BulTum  v.  Harris,  6  R. 
Lil3L 

Tbegrantof  a  well  and  the  right  of  conveying 
viter  therefrom  tbrough  pipes  without  any  inter- 


ruption  or  disturbance  will  not  prevent  the  grant- 
or or  his  assigns  from  draining  away  tbe  water  be- 
fore it  reaches  the  well.  Brain  v.  Marfell,  41  L.  T. 
N.S.tf6. 

ConstructUm  of  aranU  to  raOroad  companies, 

A  grant  of  a  right  of  way  over  and  through  lands 
for  all  purposes  connected  with  the  construction, 
use,  and  occupation  of  a  railway  authorizes  the 
grantee  to  dig  a  well  on  tbe  right  of  way  to  obtain 
water  for  its  engines  although  tbe  effect  is  to  cut 
off  water  percolating  through  a  spring  on  tbe 
grantor^s  lands.  Hougan  v.  Milwaukee  A  St  P.  R. 
Co.  86  Iowa,  668, 14  Am.  Rep.  602. 

A  clause  in  a  deed  of  right  of  way  to  a  railroad 
company  obligating  it  to  carry  the  water  from  a 
spring  in  pipes  to  the  side  of  its  road  so  as  to  be  ac- 
cessible to  water  the  stock  of  the  grantor  does  not 
require  the  preservaiion  of  the  spring  in  its  then 
condition,  but  the  company  may  make  such  alter- 
ations as  it  chooses  provided  the  supply  of  water 
remains  the  same.  Chamberlain  v.  Baltimore  &  O.. 
R.Co.06Md.618. 

Charten  and  decrees, 

A  statute  permitting  a  corporation  to  enter  upoo- 
a  certain  manor  and  search  for  water  for  the  use 
of  the  inhabitants  of  a  certain  town  will  not  pre-^ 
vent  the  owners  and  occupiers  of  the  land  within 
the  manor  from  sinking  wells  for  their  own  use- 
altbough  the  effect  may  be  to  draw  the  water  fronx 
the  company^s  springs.  South  Shields  Water  Co.. 
V.  Cookson,  15  L.  J.  N.  &  Ejccb.  315. 

Where  a  corporation  is  given  power  to  build  a 
dam  for  tbe  purpose  of  saving  tbe  water  which 
percolates  from  one  great  pond  to  another,  and  to 
raise  tbe  wAter  of  the  latter  pond,  it  has  no  right  to 
sink  wells  and  to  intercept  the  underground  cur- 
rents. Atty-Gen.  v.  Jamaica  Pond  Aqueduct 
Corp.  183  Mass.  861. 

And  such  action  may  be  enjoined  by  tbe  owner 
of  water  rights  which  will  be  injured  tbereby. 
Hart  V.  Jamaica  Pond  Aqueduct  Corp.  133  Mass. 
489. 

A  decree  restraining  one  from  ^*in  any  manner 
interfering  with  tbe  waters  of  certain  springs  so  as 
to  prevent  them  from  flowing  into  a  creek"  does 
not  prevent  him  from  availing  himself  of  percola- 
tions even  though  the  effect  may  be  to  dimiolsh 
the  water  flowing  from  the  springs.  Huston  ▼• 
Leach,  68  Cal.  286.  H.  P.  F. 
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Statement  by  Brown*  J.: 

The  judgment  appealed  from  directed  the 
restoration  to  certain  water  pipes  of  the 
waters  of  a  spring  on  defendant's  farm,  so 
that  it  would  now,  as  it  had  theretofore  done, 
to  the  plaintiff's  premises,  and  awarded  dam- 
ages for  the  diversion  of  the  water,  and, 
in  case  the  waters  could  not  be  restored  to 
the  spring,  gave  damages  for  injury  to  the 
freehold.  Prior  to  March  26,  1880,  plaintiff 
owned  two  contiguous  farms  in  Livingston 
county,  which  he  used  and  cultivated  as 
one,  and  which  are  referred  to  in  the  evi- 
dence as  the  "  Grimes  Farm**  and  the  **  Paine 
Farm."  On  March  26  he  conveved  both 
farms  to  defendant.  He  was  then  living  on 
the  Paine  farm,  and  before  removing  there- 
from, and  on  April  9,  1886,  he  repurchased 
that  farm  from  defendant.  In  1867  a  pipe 
had  been  laid  by  the  then  owner  of  the  two 
farms  from  a  spring  on  the  Grimes  farm  to 
the  barnyard  on  the  Paine  farm,  and  from 
■  that  time  until  the  date  of  the  conveyance  to 
the  plaintiff  sufficient  water  flowed  through 
said  pipes  to  water  the  stock  kept  on  the 
Paine  farm,  and  also  to  supplj^  other  domestic 
tises.  The  deed  to  the  plaintiff  from  the  de- 
fendant made  no  mention  of  the  spring,  or 
fa  pes  connected  therewith.  It  described  the 
and,  and  conveyed  it,  with  the  appurte- 
nances. About  a  year  after  the  conveyance 
the  defendant  diverted  the  water  from  the 
-spring,  so  that  it  ceased  to  flow  to  the  Paine 
farm.  The  court  found  that  the  un inter • 
Tupted  flow  of  water  throusrh  the  pipe,  as 
•constructed  and  in  use  at  the  time  of  the 
•conveyance  to  plaintiff,  was  essential  to  the 
:full  enjoyment  of  the  estate  conveyed  to  him, 
.and  that  the  defendant's  act  in  stopping  the 
iflow  of  water  was  malicious,  and  done  with 
intent  to  injure  the  plaintiff. 
Other  facts  appear  in  the  opinion. 

i 

Mr.  Charles  J.  Bissell»  with  Mr.  D.  8. 
Sobinson,  for  appellant: 

Mere  conveniences,  such  as  the  right  to  draw 
water  from  a  spring  for  domestic  uses  and 
casements  which  are  purely  discontinuous  in 
their  nature  do  not  pass  upon  a  severance  of 
tenements  by  the  use  of  the  word  *  'appurte- 
nances." 

Johnion  v.  Jordan,  2  Met.  284.  87  Am.  Dec. 
'85;  Busa  v.  Ih/er,  125  Mass.  287;  Ogdm  v. 
.Jennings,  62  N.  Y.  526;  Griffiths  v.  Morrison, 
106  N.Y.  165;  Rootv.  Wadhams,101  N. Y.  884. 

The  court  erred  in  holding  that  the  defend - 
Bnt,  by  digging  upon  his  own  land  and  inter- 
cepting the  subterranean  flow  of  water  to  the 
spriug  claimed  by  the  plaintiff,  violated  any 
Tight  of  the  plaintiff,  and  erred  in  holding  that 
the  defendant's  motive  in  doing  a  lawful  act 
upon  his  own  land  gave  to  the  plaintiff  any 
cause  of  action  which  he  would  not  otherwise 
liave  had. 

Bliss  v.  Greekf/,  45  N.  Y.  671,  6  Am,  Rep. 
157;  Act7n  v.  Blundell,  12  Mees.  &  W.  824; 
Delhi  V.  Toumans,  45  N.  Y.  862,  6  Am.  Rep. 
100;  Gou'd,  Waters,  fc^  286;  Pixley  v.  Clark, 
35  N.  Y.  520,  91  Am.  Dec.  72;  Bloodgood  v. 
Ayers,  108  N.  Y.  400. 

One  may  diff  a  well  on  his  own  land,  al- 
though it  may  dry  up  his  neifrhbor's  well, 

QreenUify.  Franeis,  18  Pick.  117. 
19L.R.A. 


The  right  cannot  be  made  dependent  upon 
the  motive. 

Walker  v.  Cnmin,  107  Mass.  556;  Frazier  y. 
Broton^  12  Ohio  St.  294;  Ch(Ufidd  v.  Wilson^ 
28  Vt.  49;  Jenkins  v.  Fowler,  24t  Pa.  808; 
Qlendon  Iron  Works  v.  WMU.  75  Pa.  467; 
Chambers^.  Baldwin,  11  L.  R  A.  545.  43  Alb. 
L.  J.  230;  Heywood  v.  Tillson,  29  Alb.  L.  J. 
27;  Mahan  v.  Brown,  18  Wend.  261,  28  Am. 
Dec.  461;  Aiihum  4b  0.  PI.  Road  Co.  v. 
Douglass,  9  N.  Y.  444;  Phelps  v.  NawUn,  73 
N.  Y.  89;  Kiff^.  Toumans,  86  N.  Y.  324,  40 
Am.  Rep.  548;  Burke  y.  Bmith,  88  Alb.  L.  J. 

Mr.  E.  A.  Nash,  with  Mr.  T.  C.  Peck, 

for  respondent: 

The  case  is  the  same  as  that  of  Nicholas  v. 
Chamberlain,  Cro.  Jac.  121,  the  authority  of 
which  Selden,  «/.,  in  Lampman  v.  Milks,  21 
N.  Y.  505,  savs,  has  never  been  shaken,  but  on 
the  contrary  has  been  referred  to  with  appro- 
bation in  all  the  subsequent  cases  in  which 
this  question  has  been  involved. 

Simmons  v.  Cloonan,  81  N.  Y.  657;  Boberis 
V.  Roberts,  56  N.  Y.  275;  Bog&rs  v.  Sins^ieimer, 
60  N.  Y.  646;  Curtiss  v.  Avrault,  47  N.  Y. 
78;  Boot  V.  Woodhams,  107  N.  Y.  384. 

The  rule  that  adjoining  owners  may  dig 
upon  their  own  lands  and  intercept  percolating 
and  unknown  veins  of  water  has  no  applica- 
tion, for  the  reason  that  here  there  is  a  grant 
by  implication  of  the  waters  supplying  the 
spring  of  the  use  of  which  the  deiendant  has 
no  ri^bt  to  deprive  the  plaintiff. 

Johnstown  Cheese  Mfg.  Co.  v.  Vi^hte,  69  N. 
Y.  16,  25  Am.  Rep.  126. 

The  easement  is  a  continuous  one  (Angell, 
Watercourses,  6th  ed.  §  166^,  and  note  S),  and 
being  necessary  to  the  full  enjoyment  of  the 
Paine  farm,  the  use  of  the  waters  passed  by 
the  ^nt. 

Summons  t.  Cloonan,  supra.  See  also  Fur- 
ner  v.  Bedbury,  69  Hun,  272. 

Brown,  J.,  delivered  the  opinion  of  the 
court : 

The  judgment  in  this  action  rests  upon  the 
rule  of  Lampman  v.  MiUcs,  21  N.  Y.  505, 
that  when  the  owner  of  land  sells  a  part 
thereof  he  impliedly  grants  to  the  grantee 
all  those  apparent  and  visible  easements 
which  are  necessary  for  the  reasonable  use  of 
the  property  granted,  and  which  are  at  the 
time  of  the  grant  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted. 
The  learned  counsel  for  the  appellant  does 
not  attack  the  principle,  but  his  contention 
is  that  the  easement  involved  in  this  contro- 
versy is  of  the  class  known  as  ** discontinu- 
ous,^ and  such  an  casement  passes  by  impli- 
cation only  when  absolutely  necessary  to  the 
enjoyment  of  the  property  conveyed.  To 
use  his  own  language,  **the  rule  contended 
for  has  been  confined  to  cases  where  the  ease- 
ment claimed  was  something,  without  the 
use  of  which  the  premises  would  be  practi- 
cally worthless."  The  rule  is  not  confined 
in  its  application  to  continuous  easements, 
but  applies  to  those  artificial  arrangements 
which  openly  exist,  and  affect  materially 
the  value  of  the  respective  parts  of  the  sstato 
at  the  time  of  the  sale.  Lampman  v.  Milks, 
supra;  Curtiss  v.  Ayrault,  47  N.  Y.  7^-79. 
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To  rapport  his  argument  upon  the  claim 
of  absolute  necessity  the  appellant  in  part 
relies  upon  Massachusetts  cases.  It  was  said 
in  the  opinion  in  Buss  v.  Dyer,  125  Mass. 
2S7,  that  if  an  easement  existed  by  implica- 
tion it  was  because  it  was  absolutely  neces- 
sary to  the  enjoyment  of  the  estate.  But 
that  remark  was  not  necessary  to  the  decis- 
ion, as  the  verdict  of  the  jury  was  in  the 
defendant's  favor,  under  a  charge  that  there 
was  DO  easement  unless  there  was  a  reason- 
able necessity  therefor.  The  learned  judge 
who  delivered  the  opinion  in  that  case  con- 
cede that  his  statement  of  the  rule  was  in 
conflict  with  the  decisions  of  the  courts  of 
England  and  of  this  state.  In  this  state  the 
nile  of  strict  necessity  is  applied  to  implied 
reservations,  but  not  to  implied  grants.  In 
the  recent  case  of  Wells  v.  Garbutt,  182  N. 
T.  430,  it  was  said  :  **  As  a  grantor  cannot 
derogate  from  his  own  grant,  while  a  grantee 
may  take  the  language  of  the  deed,  most 
EtroDglv  in  his  favor,  the  law  will  imply 
an  easement  in  favor  of  a  grantee  more  read- 
ily than  it  will  in  favor  of  a  grantor. "  This 
distinction  between  implied  reservations  and 
implied  grants,  there  pointed  out,  is  well 
founded  in  the  law,  although  in  some  of  the 
reported  cases  it  has  apparently  been  over- 
looked. In  Johnson  v.  Jordan,  2  Met.  234, 
87  Am,  Dec.  85,  Ohief  Justice  Shaw,  after 
statin/^  the  rules  applicable  to  the  construc- 
tion of  a  grant,  said :  **  If  a  man  owning  two 
tenements  has  built  a  house  on  one  and  an- 
nexed thereto  a  drain  through  the  other,  if 
he  sell  and  convey  the  house,  with  the  ap- 
purtenances, such  a  drain  may  be  construed 
to  be  d0  facto  annexed  as  an  appurtenance, 
and  pass  with  it,  because  such  a  construction 
would  be  most  beneficial  to  the  grantee; 
whereas,  if  he  were  to  sell  and  convey  the 
lower  tenement,  still  o.wning  the  upper,  it 
mifcht  reasonably  be  considered  that,  as  the 
rifcht  of  drainage  was  not  reserved  in  terms, 
it  could  not  be  claimed  by  the  grantor.  The 
pantee  of  Ihe  lower  tenement,  taking  the 
language  of  the  deed  most  strongly  in  his 
own  favor,  and  against  the  grantor,  might 
reasonably  claim  to  hold  his  granted  estate 
free  of  the  incumbrance."  See  also  Wheeldon 
V.  Burrows,  L.  R.  12  Ch.  Div.  81,  49; 
Washb.  Easem.  4th  ed.  pp.  106,  106 ;  Burr 
y.  MiOs,  21  Wend.  290.  In  Johnson  v.  Joi-- 
4»n,  supra,  to  which  appellant  refers,  the 
conveyances  of  the  dominant  and  servient 
tenements  were  simultaneous,  and  the  right 
to  the  easement  was  denied  upon  a  construc- 
tion given  to  the  deeds  and  the  circumstances 
attending  their  delivery. 

In  Buss  V.  Dyer,  125  Mass.  287,  the  chim- 
ney in  which  an  easement  was  claimed  had 
yom  out,  and  had  been  taken  down,  and  the 
yoxj  found  as  a  fact  that  the  plaintiff  at  a 
reasonable  cost  could  have  built  one  on  his 
own  property ;  and  the  facts  of  the  case 
amply  justify  the  decision  without  reference 
to  the  rule  or  strict  necessity.  Undoubtedly, 
{^  easement  to  pass  by  implication  must 
he  necessary  to  the  enjoyment  of  the  estate 
panted,  but  the  necessity  required  is  a  rea- 
sonable, not  an  absolute,  one.  Mere  con- 
venience would  not  be  sufficient  to  create  or 
«avey  the  right     The  privilege  or  right 


implied  must  be  of  value  to  the  estate 
granted,  which  the  grantee  has  estimated  as 
an  advantage  to  the  estate  and  paid  for  in 
his  purchase.  In  Curtiss  y.Ayrault,  47  N. 
Y.  78,  the  essential  question  of  fact  there 
involved  was  stated  to  be  whether  the  grantor 
of  the  plaintiff,  in  arrivincp  at  the  price  he 
would  pay,  considered,  ana  hod  a  right  to 
consider,  as  an  element  of  value  of  the  land 
he  was  buying,  the  ditch  across  the  tract 
giving  the  supply  of  water  through  it.  See 
also  S&mmons  v.  Gloonan,  81  N.  Y.  557-5(W ; 
O'Borke  v.  Smith,  11  R.  I.  259;  Washb. 
Easem.  4th  ed.  pp.  110,  111.  Boot  v.  Wad* 
hams,  107  N.  Y.  884.  cited  by  the  appellant, 
was  distinguished  by  the  court  in  its  facts 
from  Lampman  v.  Jailks  and  kindred  cases, 
and  nothing  must  be  added  to  what  was 
there  said  on  this  subject. 

The  trial  court,  in  this  case,  found  as  a 
fact  that  the  uninterrupted  flow  and  use  of 
the  water  through  the  pipes  from  the  spring 
on  the  Grimes  farm  was  essential  to  the  en- 
joyment of  the  estate  conveyed  to  the  plain- 
tifi,  and  this  finding  has  ample  support  in 
the  evidence.  After  the  water  was  cut  off, 
plaintiff  dug  a  well  upon  his  premises,  and 
failed  to  procure  sufficient  wat^r,  for ^ his 
aX^\ik, ,  ^nd .  tie:  ^itrf *^\fii(jei'''  -  tho  n^c^ j^i  iz  \  of 
dri/ing  tp^^il  Goijjsijdsr&bJe  cList^rj^e'  dojvji 
a  hlH  to  a  stftani  in'otder  to**water  them. 
The  court  further  found  tbat  the  loss  of  the 
flow  of  water  in  tbe  barnyard  impaired  the 
rental  value  of  the  farm  |50  a  year,  and  de- 
preciated the  fee  value  |6  per  acre,  and  it  is 
apparent,  therefore,  that  the  use  of  the  water 
was  a  substantial  and  value  right  and  not  a 
mere  convenience.  The  facts,  therefore, 
justified  the  court  in  holding  that  the  i)lain- 
tiff  took  under  his  deed  by  implication  a 
right  to  the  use  of  the  waters  of  the  spring. 
It  appeared  that  the  diversion  complained 
of  was  not  caused  by  any  direct  interference 
with  the  waters  in  the  spring,  but  that  the 
defendant,  upon  his  own  land,  and  upon 
ground  higher  than  the  spring,  and  a  few 
feet  therefrom,  dug  a  well,  and  from  it  a 
ditch  extending  north  about  12  rods,  par- 
allel with  the  pipes  leading  to  the  Paine 
farm,  and  about  10  feet  therefrom ;  that  as  a 
result  of  this  act  the  body  of  the  water  in 
the  spring  was  diminished,  and  fell  below 
the  mouth  of  the  pipe  leading  to  the  Paine 
farm ;  and  the  court  found  that  this  was 
done  maliciously,  and  with  the  purpose  of 
depriving  the  plaintiff  of  the  use  of  the 
water.  The  fact  that  the  defendant's  act 
was  with  malice  towards  plaintiff  is  of  no 
importance  in  determining  its  legal  char- 
acter. Unless  it  interfered  with  a  legal 
right  of  the  plaintiff,  it  was  not  actionable 
because  done  maliciously.  A  person  may  do 
what  he  pleases  upon  his  own  land,  and,  so 
long  as  he  violates  no  le^al  duty  that  he 
owes  to  his  neighbor,  he  is  not  liable  al- 
though he  may  perform  the  act  for  the  sole 
purpose  of  injuring  his  neighbor.  The  ques- 
tion presented,  therefore,  is,  Was  the  act  of 
intercepting  the  flow  of  water  to  the  spring 
an  interference  with  the  rights  of  the  plain- 
tiff acquired  under  his  deed?  The  appel- 
lant contends  it  was  not,  and  cites  us  to 
Blxse  V.  Qrtdey,  45  N.  Y.  671,  6  Am.  Rep^ 
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157.  In  that  case  the  plaintiff  had  acquired 
by  deed  the  right  to  use  a  spring  of  water 
upon  defendant 8  property,  and  to  canr  the 
same  throu^  a  pipe  to  his  house  on  adjoin- 
ing land.  The  defendant,  by  excavation  on 
liis  farm  a  short  distance  from  the  spring, 
intercepted  the  flow  of  water  thereto,  and 
plaintiff's  right  was  destroyed.  The  court 
held  that  the  plaintiff's  riehts  were  no  great- 
er than  if  he  had  owned  tne  fee  of  the  land 
in  which  was  the  spring,  and  upon  principle 
of  law  applicable 'to  adjoining  land,  when 
neither  one  has  an  easement  or  right  in  the 
land  of  the  other,  held  that  the  plaintiff 
could  not  recover.  In  Johnstown  Cheese  Mfg. 
Co.  V.  Veghte,  69  N.  Y.  16,  25  Am.  Rep. 
125,  Bliss  V.  Greeley  was  distinguished  from' 
the  case  then  before  the  court,  and  because 
in  the  latter  case  there  was  a  grant  of  the 
use  of  the  water,  which  at  the  "time  of  the 
grant  was  bein^  conducted  to  the  spring, 
and  the  intent  of  the  parties  was  to  secure  a 
continuance  of  that  supply  as  a  thing  neces- 
sary to  the  operation  oi  &e  cheese  factory, 
the  defendant  was  restrained  from  digging 
on  his  land  and  intercepting  the  flow  of 
water  to  the  spring,  from  which  plaintiff's 
>  supply  was  drawj|.  .Jn  j;his  case  the  rights 
'of^^Ah^.paJti^  !ftiJa^:tKe'.fii^3ica  grahJ'^f 
'  lh£  lisabt  the  ^i^t^Bere^X/O  be.  detenhihed  W 
a  consideration  of  the  circumsfahce^  sur- 
rounding it, — the  situation  of  the  respective 
farms  with  reference  to  it, — with  a  view  to 
ascertaining  the  true  intent  of  the  parties. 
The  general  rule  is  that  a  man  who  owns 
land  subject  to  an  easement  has  a  right  to 
use  his  land  in  any  way  not  inconsistent 
with  the  easement,  and  the  extent  of  the 
easement  is  to  be  determined  by  a  true  con- 
struction of  the  grant  creating  it,  aided  by 
such  circumstances  surrounding  the  estate 
and  parties  as  have  a  legitimate  tendency 
to  show  the  intention  of  the  parties.  On- 
thank  V.  Lake  Shore  di  M,  8.  K  Co.  71  N. 
Y.  194.  Under  this  rule  the  rights  of  the 
owner  of  the  easement  are  paramount  to  the 
extent  of  his  grant.  There  Is  no  joint  use 
of  land  contemplated,  in  the  sense  that  the 
rights  of  the  grantee  of  the  easement  must 
under  certain  circumstances  give  way  to 
those  of  the  grantor.    The  extent  of  the  par- 


ties  under  the  Implied  grant  to  the  plalntiflT 
was  that  plaintiff  should  have  the  use  of  the 
water  in  nis  farmyard  as  a  thinf  not  only 
beneficial  to  the  estate  purchased  by  him, 
but  necessary  to  the  full  enjoyment  tiiereof. 
If  deprived  of  that  use,  he  loses  that  which 
was  an  open  and  visible  appurtenance  to  his 
property,  or  which  represented  a  part  of  the 
consideration  for  which  he  paid  the  purchase 
price  to  the  defendant.  By  the  acts  of  the 
former  owner  the  defendant's  land  became 
servient  to  the  plaintiff's,  to  such  extent  as 
was  apparent  at  the  time  of  the  conveyance 
to  the  plaintiff.  And  plaintiff's  legal  right 
was  that  the  water  should  continue  to  flow 
to  his  barnyard  as  it  flowed  when  he  ac- 
quired his  title.  Any  act  of  defendant 
which  impaired  that  right  was  actionable. 
Defendant  could  not  lawfully,  by  direct 
means,  lower  the  water  in  the  spring  below 
the  pipe  leading  to  plaintiff's  property,  nor 
could  he  lawfully  divert  the  water  from  the 
spring,  and  thus  deprive  plaintiff  of  its  use. 
Such  acts  would  be  in  violation  of  his  im- 
plied contract,  and  actionable.  Substanti- 
ally this  same  question  was  raised  in  Cur- 
tiss  V.  Ayrault,  47  N.  Y.  81,  and  Simmons 
V.  Cloonan,  81  N.  Y.  566.  In  the  first  case, 
in  discussing  the  point  that  defendant's  acts, 
being  upon  his  own  lands,  were  not  in  vio- 
lation of  plaintiff's  rights,  it  was  said  : 
"It  matters  not  how  the  diversion  is  effected, 
whether  by  digging  a  new  ditch  or  deepen- 
ing an  old  one.  The  reciprocal  rights  of 
the  parties  are  to  have  the  status  of  the  tract 
maintained  as  it  was  when  Kewbold  sold.  ** 
The  full  enjoyment  of  the  property  pur- 
chased by  the  plaintiff  was  the  thing  con- 
templated by  the  parties.  This  could  not 
be  had  if  the  flow  of  water  was  stopped. 
That  the  defendant  could  do  this  without 
incurring  any  liability  would  be  destructive 
of  the  contract  implied  in  his  deed,  and  re- 
duce the  grant  to  a  mere  license  revocable 
at  his  will.  We  are  of  the  opinion  that  the 
defendant's  act  were  clearly  an  interference 
with  the  legal  rights  of  the  plaintiff,  and 
were  actionable. 

The  judgment  miLSt  be  affirmed. 

All  concur. 
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The  flrrant  of  an  easement  to  draw  water 
ftouk  a  well  by  a  pipe  laid  In  the 
f^ronnd  as  used  at  tbe  time  of  the  graat  through 
whiob  pipe  the  water  flowed  by  gravitation  does 
not  preclude  the  grrantor  or  bis  subeequeat  ven- 
dee from  dtcTfrlng  another  well  or  reservoir  on 
his  own  land  although  the  result  may  be  to  de- 
stroy the  value  of  the  easement  by  diversion  of 
the  water  whloh  formerly  percolated  into  the 
welL 
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REPORT  by  the  Superior  Court  for  Essex 
County  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  recover 
damages  for  the  alleged  wrongful  diversion  of 
water  from  plaintiff's  well  in  which  a  finding 
had  been  made  in  defendant's  favor.  Judgment 
on  the  finding. 

The  facts  are  stated  in  the  opinion. 

Mr.  H.  N.  Merrill  for  the  plaintiff. 

Mr.  R.  M«  Jones  for  defendant 

Barker*  «7.,  delivered  the  opinion  of  the 
court: 

The  conveyance  to  the  plaintiff  was  of  land 
on  which  was  a  dwelling-house,  then  occu> 
pied  by  her,  and  this  clause  immediately 
followed  the  description  of  the  land :    '"To- 
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^ther  with  the  priFileg*  of  drawing  water 
mm  a  pipe  laid  ia  the  ground  from  a  well 
<m  my  adjoining  land  to  said  Davis  house 
«9  now  used."    The  conveyance  was  a  quit- 
-claim  deed,  with  habendum  of  **  the  granted 
premises,  with  all  the  privileges  and  appur- 
tenances  thereto  belonging,"   and   with    a 
covenant  to  warrant  and  defend  against  the 
lawful  claims  and  demands  of  all  persons 
claiming  by,  through,  or  under  the  maker 
of  tbe  deed.     It  was  executed  on  January  1, 
1878,  its  maker  being  then  the  owner  of  some 
^  acres  of  land  in  one  parcel,  of  which  the 
preroiscs  conveyed  were  a  part.     The  plain- 
tiff's lot  was  on  the  northerly  side  of  a  pub- 
lic street,  and  was  about  90^  feet  deep  and 
^  feet  wide.    The  dwelling-house  was  on 
lower  ground  than  the  well,  about  150  feet 
distant  from  it,  and  was  supplied  with  water 
from  the  well  by  gravitation  by  means  of  a 
pipe  laid  from  the  well  to  the  house.    A 
private  wajr  was  afterwards  laid  out  adjoin- 
ing the  plaintiff's  land  in  the  rear,  and  on 
Koveznber  26,  1890,  the  defendant  took  from 
the  same  grantor  a  warranty  deed  with  a 
4»veiiant   against  incumbrances,   conveying 
about  6, 000  square  feet  of  land,  situated  on 
the  private  way  opposite  the  plaintiff's  lot, 
but  east  of  the  well.    The  westerly  line  of 
the  defendant's  land  is  about   15  feet  from 
the  east  side  of  the  well,  and  no  portion  of 
the  pipe  or  well  Is  upon  his  land.    The 
natural  surface  of  the  ground  at  the  mouth 
of  the  well  ia  about  6  feet  higher  than  the 
natural  surface  of  the  defendant's  land.     In 
June,  1801,  the  defendant  excavated  and  con- 
structed on  his  land  a  reservoir  about  50  feet 
long,  frum  4i  to  5^  feet  wide  and  about  6  feet 
deep,  the  bottom  of  which  is  about  1  foot 
lower   than  the  bottom  of  the  well.    Tbe 
southerly  side  of  the  reservoir  is  laid  up  in 
brick,  and  the  northerlv  side  in  stone.    At 
tbe  nearest  point  it  is  about  20  feet  from  the 
well,  and  it  is  in  the  lowest  part  of  a  small 
valley,  with  hills  on  the  north,   east,   and 
west,  the  rise  of  the  ground  on  the  north  be- 
ing more  gradual  than  on  the  east  and  west. 
The   defendant  built  the  reservoir  to  sup- 
ply his  shoe  factory,  on  other  premises,  with 
water,  and  in  June,  1891,  connected  the  fac- 
tory with  the  reservoir  by  means  of  a  4- 
incfa    pil>e,  and  supplied  the  factory   with 
water   from  the  reservoir  until  November, 
1891,    when  he  discontinued  its  use.    The 
plaintiff's  house  was  supplied  with  water 
from  the  well  until  September,  1891,  when 
die  disconnected  the.pipe,  and  connected  the 
house  with  the  public  aqueduct.    Her  evi- 
dence tended  to  show  that  by  reason  of  the 
defendant's  construction  and  use  of  the  res- 
ervoir the  supply  of  water  had  been  diverted 
from  the  well,  and  the  well  rendered  useless, 
so  that  she  was  thereby  compelled  to  obtain 
water  for  the  house  from  another  source.    The 
evidence  did  not  tend  to  show,  and  it  is  not 
claimed,  that  the  defendant  interfered  with 
or  inlured  the  well  as  a  structure,  or  the 
pipe  leading  from  it  to  the  house,  nor  that 
he  diverted  any  underground  stream  of  wa- 
ter flowing  in  a  defined  channel,  but  merely 
that  water  which  would  have  percolated  into 
tbe  well  save  for  the  construction  of  his  res- 
ervoir was,  in  consequence  of  its  construction 
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and  use,  caused  to  percolate  into  it,  and  so 
cut  off  from  the  well.  Nor  did  the  evidence 
tend  to  show  any  malicious  or  wanton  in- 
jury, although  it  might  properly  be  inferred 
from  the  defendant's  acts  that  he  intended  to 
obtain  a  supply  of  water  by  means  which 
mi^ht  naturally  brin^  to  the  reservoir  water 
which  might  otherwise  percolate  into  the 
well.  The  plaintiff  does  not  contend  that 
she  has  an  action,  unless  the  defendant  took 
bis  land  charged,  by  the  operation  of  her 
prior  deed  from  the  same  grantor,  with  an 
easement  in  favor  of  her  land. 

It  was  held  in  OremUttf  v.  FrancUy  18 
Pick.  117.  that  a  landowner,  whose  full 
rights  as  such  have  not  been  diminished, 
may,  in  order  to  obtain  a  supply  of  water 
for  himself,  dig  a  well  on  any  part  of  his 
land,  althouf^h  he  thereby  cut  o£f  the  water 
from  his  neighbor's  well.  To  this  extent 
the  case  of  OreeTdeaf  v.  Francis,  Is  undoubt- 
edly law,  and  is  in  accord  with  the  great 
weight  of  authority  elsewhere.  Acton  v. 
BlundeU,  12  Mees.  &  W.  824 ;  Broadhent  v. 
Ramsbotham,  11  Exch.  602;  GJuutemore  v. 
Bichards,  2  Hurlst.  &  N.  168,  7  H.  L.  Cas. 
349 ;  Beg.  v.  Metropolitan  Board  of  Works,  8 
Best  &  8.  710 ;  Hodgkinson  v.  Ennor,  4  Best 
&  8.  229 ;  Booth  v.  Driscoll,  20  Conn.  532 ; 
52  Am.  Dec.  352 ;  Brown  v.  Illius,  25  Conn. 
588,  71  Am.  Dec.  49;  Chatfleld  v.  Wilson,.2S 
Vt.  49 ;  Clark  v.  Conroe,  88  Vt.  469 ;  J^heat- 
lev  V.  Baugh,  25  Pa.  528,  64  Am.  Dec.  721 ; 
Ilaldeman  v.  Bruekhart,  45  Pa.  514,  84  Am. 
Dec.  511 ;  Fraeier  v.  Brown,.  12  Ohio  St.  294 ; 
PixUy  V.  Clark,  85  N.  Y.  520,  91  Am.  Dec. 
72;  Delhi  v,  Youmam,  45  N.  Y.  862,  6 
Am.  Rep.  100 ;  Bliss  v.  Oreeley,  45  N.  Y. 
671.  6  Am.  Rep.  157 ;  Phelps  v.  Nowlen,  72 
N.  Y.  39,  28  Am.  Rep.  98;  Chase  v.  SH- 
verstone,  62  Me.  175,  16  Am.  Rep.  419 ;  Ches- 
ley  V.  King,  74  Me.  164,  43  Am.  Rep.  569. 
Nor  is  it  in  conflict  with  the  doctrine  held 
in  the  cases  of  Bassett  v.  Salisbury  Mfg.  Co. , 
43  N.  H.  569,  82  Am.  Dec.  179.  and  Swctt  v. 
Cutis,  50  N.  fl.  439,  9  Am.  Rep.  276,  for 
such  a  use  of  land  would  be  reasonable  and 
justifiable,  even  under  the  view  of  the  law 
of  percolating  waters  taken  in  the  cases  last 
cited.  The  cases  cited  show  that  it  is  very 
generally  held  that  water  percolating  under- 
ground, and  not  running  in  a  definite  stream 
or  watercourse,  is  in  law  a  part  of  the  land 
itself,  in  tbe  same  sense  that  earth,  gravel, 
stones,  or  minerals  of  any  kind  are  constit- 
uent parts  of  the  land,  and  is  the  absolute 
property  of  the  owner  of  the  land,  in  the 
same  way,  and  to  the  same  extent,  that  the 
other  constituent  parts  of  his  land  are  his 
absolute  property ;  so  that  he  has  the  same 
right  to  keep  it  from  passing  from  his 
land  by  reason  of  the  operation  of  natural 
causes,  and  to  separate  it  from  the  other  con- 
stituents of  the  soil,  and  to  use  it,  on  the 
land  or  elsewhere,  that  he  has  to  keep  or  to 
mine  or  quarry,  and  use  or  sell,  sand,  soil, 
clay,  ores,  or  any  other  constituent  part  of 
the  land.  Nor,  if  itself  land,  can  it  pass  by 
a  deed  of  other  land  as  appurtenant  to  the 
other  land  conveyed.  The  word  "well,"  as 
a  general  term  of  description  in  a  deed,  des- 
ignates the  portion  of  land  under  and  occu- 
pied by  the  excavation,  and  it  surrounding 
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retaining  walls  and  by  any  structures  or  ap- 
pliances built  upon  the  land  to  facilitate  its 
use,  and  also  the  water  actually  at  any  time 
in  the  excavation.  Johnson  v.  Rayner,  6 
Gray,  107 ;  Mixer  v.  Reed,  25  Vt.  254.  In 
the  view  of  the  doctrine  above  referred  to,  a 
well  fed  only  by  percolating,  underground 
water  operates  to  separate  and  win  from  the 
surrounding  soil,  or  that  which  is  directly 
underneath  the  ezcavation,  one  of  its  con- 
stituent purts,  and  to  store  it  when  thus 
separated  and  collected.  If  the  well  and  the 
surrounding  soil  are  both  owned  by  the  same 

Eroprietor,  the  water  in  such  a  well  is  still 
is  absolute  property,  and  remains  his  land 
until  he  sees  fit  to  separate  it,  and  make  it  a 
commodity.  If  the  well  and  the  surrounding 
land  are  owned  by  different  persons,  the 
ownership  of  the  water  is  changed,  as  it 
passes  from  the  surrounding  soil  into  the 
well,  in  a  way  similar  to  that  by  which  soil 
carried  by  a  river  from  the  territory  of  one 
proprietor  to  that  of  another  is  changed.  In 
the  absence  of  all  other  obligations  than  such 
as  spring  from  the  absolute  ownership  of 
land,  there  can  be  no  reason  why  the  owner 
of  land  adjoining  or  surrounding  such  a  well 
may  not,  in  this  view  of  the  law,  lawfully 
use  upon  his  own  territory  means  to  prevent 
that  which  is  his  own  land  from  separating 
from  it  by  the  operation  of  natural  causes, 
|ind  from  passing  beyond  his  own  dominion. 
If  his  thus  keeping  his  own  makes  the  ad- 
jacent land  of  his  neighbor  less  valuable,  or 
interferes  with  its  accustomed  use,  it  is  the 
damnum  abtqus  injuria  for  which  no  action 
lies.  It  is  not  necessary,  however,  for  the 
decision  of  the  present  case,  to  determine  be- 
tween the  view  of  the  law  of  percolating 
water  held  in  most  of  the  decisions  above 
cited  and  that  held  in  Bassett  v.  Salisbury 
Jdfg,  Co.,  and  in  Bwett  v.  Cutts,  by  the  Su- 
preme Court  of  New  Hampshire.  Adopting 
either  view  upon  the  construction  whldi  we 
give  to  the  plaintiff's  deed,  the  result  is  the 
same.  A  grantor  can  so  grant  and  covenant 
that  he  ana  those  claiming  under  him  will  be 
precluded  from  interfering  with  the  supply 
of  even  percolating  water  to  the  dominant 
land,  and  may  thus  prevent  uses  of  the  servi- 
ent land  which  are  reasonable,  and  would  be 
otherwise  justifiable.  Whitehead  v.  Parka, 
2  Hurlst.  &  N.  870 ;  JohnsUmn  Cheese  MJg. 
Co,  V.  Veghie,  69  N.  Y.  16.  Construing  the 
plaintiff's  erant,  what  was  intended  by,  and 
what  is  the  fair  and  reasonable  construction 
to  be  given  to,  the  clause,  "together  with 
the  privilege  of  drawing  water  from  a  pipe 
laid  in  the  around  from  a  well  on  my  ad- 
joining land  to  said  Davis  house  as  now 
used?"  In  how  much  of  the  grantor's  ad- 
joining lands  did  the  plaintiff  acquire  an 
easement,  and  what  was  its  nature  and  ex- 
tent? She  plainly  took  an  easement  in  all 
that  would  nave  passed  by  a  conveyance  of 
the  well  as  a  term  of  description,  and  in  so 
much  of  the  adjacent  soil  as  was  necessary 
to  the  security  and  integrity  of  the  well  as 
a  structure,  and  to  the  preservation  of  the 
pipe  in  a  condition  for  use.  The  conclud- 
ing words  of  the  clause,  ^'asnow  used,"  are 
naturally  to  be  referred  to  those  next  preced- 
ing, and,  if  so,  serve  only  to  limit  the  use 
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of  the  privilege,  whatever  it  may  be,  to  the 
Davis  dwelling-house.  If,  however,  they 
refer  back  to  the  word  ** privilege,"  they 
still  relate  to  and  limit  the  extent  to  which 
water  may  be  drawn,  or  the  use  to  which  it 
may  be  put,  and  do  not  relate  to  the  words, 
''on  my  adjoining  land,  or  of  themselves 
imply  an  obligation  on  the  part  of  the  gran- 
tor to  continue  to  use  his  land  in  the  same 
manner  as  at  the  date  of  the  conveyance. " 
The  clause  does  not,  in  terms,  stipulate  that 
the  house  shall  receive  an  adequate  supply 
of  water.  It  does  not  appear  tnat  the  pipe 
was  at  the  bottom  of  the  well,  and  it  is  mat- 
ter of  common  knowledge  that  tlie  depth  of 
water  In  a  well  may  be  expected  to  vary  with 
the  season,  and  with  the  amount  drawn. 
The  language  of  the  clause  is  satisfied  by- 
holding  that  it  gives  the  plaintiff  the  right 
to  draw  water  whenever  that  portion  of  land 
designated  as  the  **  well,"  remaining  intact  aa 
a  structure  adapted  to  receive  and  hold  such 
water  as  may  percolate  into  it,  contains  wa- 
ter which  will  gravitate  to  the  house  through 
the  pipe.  It  is  impossible  to  know  in  what 
direction  percolating  water  finds  its  way  in- 
to a  well ;  perhaps  only  through  the  bo'ttom 
of  the  excavation,  ana  perhaps  through  the 
surrounding  as  well  as  the  subjacent  land. 
Its  ways  of  approach,  and  its  amount,  vary 
with  the  operation  of  obscure  natural  causes, 
not  controllable  by  the  owner  of  the  land 
through  which  it  passes.  If  the  ^rant  of 
such  a  well,  or  of  the  privilege  of  arawin^ 
water  from  it,  were  held  to  impose  an  obli- 
gation upon  all  the  land  from  which  the  well 
might  derive  a  supply  of  water,  the  burdez^ 
would  be  very  indefinite,  uncertain,  and 
shifting,  and  would  tend,  without  any  ade- 
quate corresponding  benefit,  to  prevent  the 
improvement  of  land  by  buildings,  and  its 
use  for  mining,  quarrying,  and  many  other 
useful  purposes.  Such  a  result  would  be 
contrary  to  the  public  good ;  and  the  nature 
and  tendency  ox  the  burden  have  been  held 
to  be  good  reasons  for  the  denial  of  the  ex- 
istence of  any  such  obligation,  ffaldeman 
y.  Bruekhart,  45  Pa.  514.  An  intention  ta 
subject  a  large  territory  to  such  a  burden  for 
the  benefit  of  a  single  house  lot  is  not  to  be 
lightly  presumed. 

Applying  to  the  present  case  a  test  which 
has  been  used  in  the  decision  of  cases  not 
entirely  dissimilar,  the  plaintiff,  as  the  own- 
er of  an  easement,  can  have  no  greater 
rifirht  than  she  would  have  had  if  the  well 
and  pipe  had  been  conveyed  to  her  as  land. 
See  BUsa  y.  Oreeley,  45  N.  Y.  671 ;  Chesl^if 
y.  Kinq,  74  Me.  164.  If  the  plaintiff's  deed, 
in  addition  to  her  house  lot,  had  also  in- 
cluded all  the  land  to  the  north,  except 
that  subsequently  conveyed  to  the  defend- 
ant, so  that  her  land  included  the  well,  and 
was  bounded  on  the  east  by  the  plaintiff's 
line,  15  feet  distant  from  the  well,  would 
she  have  had  the  right  to  recover  for  injury 
to  the  supply  of  wAter  by  the  defendant's 
excavations?  Plainly  not,  unless  the  rifht 
to  a  well  fed  by  percolating  water  includes 
the  right  to  have  such  water  in  other  lands 
find  its  way  to  the  well  without  any  inter- 
ference by  the  adjoining  owner ;  and,  as  we 
have  seen,  there  is  no  such  right,  in  the  ab» 
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senoe  of  a  grant  or  of  right  otherwise  ac- 
quired, bat  the  adjoining  owner  may  deal 
with  percolating  waters  and  with  his  land, 
if  Dot  wholly  as  he  pleases,  still,  under  all 
the  aathorities,  in  any  reasonable  way,  such 
u  the  acts  of  the  defendant  in  the  present 
case.  There  is  in  the  report  nothing  which 
makes  it  reasonable  to  suppose  that  the  par- 
ties to  the  plaintiff's  deed  intended  that  the 
remainder  of  the  thirty  acres,  of  which  her 
lot  was  but  a  small  part,  should  be  burdened 
with  the  servitude  of  maintaining  the  water 
in  the  well  at  a  height  which  would  enable 
ber  to  draw  water  from  the  pipe.  The  land 
was  on  a  public  street  in  HsTerhill,  which 
had  then  been  a  city  for  nearly  ten  years. 
The  street  was  parallel  with,  and  not  far 
from,  the  Merrimac  river,  and  the  city  was 
supplied  with  water  for  domestic  purposes 
by  an  aqueduct  company.  Under  such  cir- 
cumstances, it  seems  certain  that,  if  it  had 
been  the  intention  of  the  parties  to  Impose 
upon  the  remaining  land  of  the  vendor  an 
obligation  in  favor  of  the  plaintiff*s  house 
lot,  which  might  prevent  tne  improvement 
for  many  purposes  of  a  tract  much  more  than 
a  hundrea  times  larger  than  the  dominant 
land,  that  intention  would  have  been  ex- 
pressed in  clear  and  definite  terms.  The 
creation  of  such  an  obligation  is  not  a  usual 
or  natural  part  of  such  a  transaction  as  the 
Eale  of  a  city  house  lot,  and  an  intention  to 
make  it  ought  to  be  clearly  shown.  In  the 
case  of  Johnstown  Cheese  Mfg.  Co,  v.  Yeghte, 


supra,  the  circumstances  and  the  language 
of  the  deed  both  made  it  evident  that  it  was 
the  intention  of  the  parties  to  place  the 
whole  of  the  land  retained  by  the  grantor 
under  an  obligation  to  secure  to  the  dom- 
inant land  the  necessary  supply  of  water, 
and  the  language  of  the  deed  was  particu- 
larly full.  In  Bliss  y.  Oreeley,  supra,  how- 
ever, the  deed  was  similar  to  that  in  the 
f present  case,  and  the  grant  was  held  to  be 
imited  and  specific,  and  not  to  impose  any 
burden  upon  the  remainder  of  the  grantor's 
farm.  The  covenant  to  warrant  and  defend 
adds  nothing  to  the  extent  of  the  grant,  and 
no  greater  right  passed  as  an  appurtenance 
than  was  expressed  in  the  description  of  the 

S remises  conveyed.  Although,  in  the  con- 
ition  of  things  which  existed  in  1891,  th» 
excavation  on  the  defendant's  land  cut  oft 
the  Supply  of  water  from  the  well,  it  cannot 
be  said  that  when  the  plaintiff  obtained  her 
deed — thirteen  years  before— an  obligation  to 
keep  the  land  on  which  the  excavation  was 
afterwards  made,  at  its  then  level,  was  nec- 
essary to  the  beneficial  use  of  the  well  as  a 
means  of  supplying  the  plaintiff's  house 
with  water.  The  case  has  no  analogy  to. 
that  of  the  drain,  which  was  held  to  pass  a& 
appurtenant,  if  necessary  for  the  beneficial 
enjoyment  of  the  house,  in  the  deed  con- 
sidered in  Thayer  y.  Payne,  2  Cush  827,  oa 
which  the  plaintiff  relies. 
Judgment  on  the  finding  Jor  d^endant. 
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Laertes  F.  DIMICE. 

( III ) 

L  A  oontrmet  is  establifllied  with  requisite 
certainty  to  allow  its  enforoement  altbou^rh  the 
wrftlnflr  has  been  lost  when  it  is  proved  to  be 
an  agreement  that  oertaln  ezistlnff  openings 
through  a  railroad  embankment  should  be  main- 


8«  The  open*  TlBible»  and  ezelnsive 
poaaeilon  and  nae  of  paMageways 
thron^h  a  railroad  emlMLnkment  fenced 
inwithaod  forming  uninterrupted  oonnection 
between  fields  on  opposite  sides  of  the  road  oon- 
itttutesasulBoient  notice  to  a  purchaser  of  the 
nflroad  of  the  rights  of  the  adjoining  landowner 
Id  nioh  psseageways. 

(October  81^  1802.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Henry  County  in 
uvor  of  plaintiff  in  an  action  brought  to  en- 
Mo  defendant  from  closing  certain  passage- 
^m  under  its  tracks  where  they  cross  plain- 
WTs  farm.    Affirmed. 


Statement  by  Shope,  J. : 

This  was  a  bill  by  the  appellee  in  the  cir* 
cuit  court  of  Henry  county  against  appellant 
to  enjoin  the  closine  of  two  cattle-waya 
under  appellant's  railroad,  upon  appellee's 
farm.  Appellee,  being  the  owner  of  an  80- 
acre  track  of  land  and  67-acre  tract  adjoin- 
ing, July  20,  1870,  made  a  deed  to  the 
Peoria  &  Rock  Island  Railroad  Company, 
conveying  a  right  of  way  for  its  road  across, 
the  80- acre  tract  for  the  expressed  considera- 
tion of  |800,  which  was  recorded.  It  is  al- 
leged in  the  bill  the  real  consideration  for 
said  deed  was  $300  in  money,  and  the  written 
agreement  of  tbe  grantee  to  forever  maintain, 
and  keep  open,  at  its  own  expense,  two  pas- 
sageways for  stock  under  its  road  through 
appellee's  farm.  The  railroad  embankment 
was  built  across  appellee's  land,  and  the  two 
ways  under  it  left  open,  before  the  deed  was. 
executed.  The  road  cut  the  farm  triangu- 
larly, leaving  a  considerable  portion  on 
either  side  of  it.  The  contract  was  not  re- 
corded, and  before  bill  filed  had  been  de- 
stroyed by  fire.  Appellant  acquired  title  to< 
the  railroad  under  foreclosure  and  mortgage 
executed  by  the  Peoria  &  Rock  Island  Rail- 
road Company  in  October,  1877,  went  into- 


Koxi.— On  the  sobject  of  poBsesslon  as  notice  of 
"KMs  in  real  property,  see  Bankln  v.  Ooar,  U  L.  B. 
^ttli  and  note,  40  N.  J.  Bq.  666 ;  Pheian  v.  Brady, 
•Ifc  B.  A  ai,  and  note.  119  N.  Y.  687;  Brinser  v. 
^;enoQ,6  L.  B.  A.  ns,129  Pa.  876;  Thomas  y. 
l^UEA. 


Burnett,  4  L.  B.  A.  222,  and  note,  128  111.  87 :  Pitts- 
burg,  C.  &  St  L.  B.  Co.  v.  Boswortb,  2  L.  B.  A.  199,. 
and  note,  46  Ohio  St.  81.  Also  portion  of  note  icy 
Ck>nstant  v.  University  of  Rochester  (N.  r.)  2  L.  B^ 
A.  786. 
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possession,  and  has  since  operated  ft.  Both 
passageways  were  left  open,  without  interfer- 
ence therewith,  except  as  hereinafter  stated, 
until  about  the  time  of  filing:  the  bill,  when 
appellant  was  about  to  fill  in  and  close  the 
south  passageway.  In  1889  (June  29)  appel- 
lant, then  having  operated  the  road  over 
eleven  years,  asked  permission  of  appellee  to 
fill  up  part  of  the  passageway,  most  north- 
erly, and  an  agreement  in  writing  was  en- 
tered into,  by  which  the  right  was  granted 
to  appellant  to  fill  up  all  but  eight  feet 
thereof,  which  it  covenanted  to  keep  open 
and  maintain  as  a  cattle- way  for  appellee 
•during  the  continued  occupation,  etc. ,  of  the 
road.  In  said  aCTeement  in  writing  last  men- 
tioned it  was  alleged  and  shown  that  a  mis- 
take was  made  in  the  description  of  the  tract 
of  land,  and  the  bill  prays,  among  other 
things,  for  its  reformation.  The  answer,  ad- 
mitting appellee's  ownership  of  the  land, 
the  construction  of  the  railway,  the  making 
t)f  deed  for  right  of  way,  denies  the  making 
-of  said  first- mentioned  agreement,  and  admits 
that,  when  the  railroad  was  first  built,  open- 
ings in  its  embankments  were  left,  but  de- 
nies they  were  so  left  by  virtue  of  any  con- 
tract with  appellee,  but,  on  the  contrary,  it 
is  alleged  the  embankments  were  so  built 
that  openings  were  left  at  sloughs  and  natu- 
ral depressions,  to  allow  the  surface  water 
to  pass  through  under  its  track  in  the  usual 
manner,  to  allow  drainage,  and  for  no  other 
reason  or  cause  whatever;  admits  its  corpo- 
rate existence,  and  that  it  succeeded,  by  pur- 
chase, etc.,  to  all  the  rights,  franchise,  and 
property  of  the  Peoria  &  Rock  Island  Rail- 
road Company,  and  avers  that  said  purchase 
was  made  in  good  faith,  and  for  value,  with- 
out notice  of  the  equities  now  set  up  by  ap- 
pellee, etc.  ;  admits  that  it  closed  up,  by 
consent  of  appellee,  the  north  opening,  ex- 
cept eight  feet  thereof,  and  is  about  to  close 
up  the  southerly  opening  entirely,  etc.  Rep- 
lication was  filed,  and,  on  hearing,  the  in- 
junction was  made  perpetual,  and  the  rail- 
road company  appeals. 

Mr,  Henry  Cnrtist  for  appellant: 

To  entitle  a  party  to  specific  performance  the 
contract  must  be  certain  and  uaambiguous  in 
all  its  terms  and  parts, — the  proof  must  be 
•clear  and  certain,  and  especially  so  where  the 
•contract  is  lost. 

Rect</r  V.  Bector,  8X11. 106;  Koch  v.  National 
Union  Bldg.  Amo,  85  111.  App.  465  ;  Long  v. 
Long,  118  HI.  638  ;  Hamilton  v.  Harvey,  121 
111.  471 ;  Fadfield  v.  Padfidd,  92  111.  198 ; 
Langston  v.  Bates,  84  HI.  624,  25  Am.  Rep. 
466;  WoHh  v.  Worth,  84  111.  442 ;  Carver  v. 
Lasai^,  86  LI.  182 ;  Clark  v.  Clark,  122  Dl. 
S88;  Brix  v.  Ott,  101  DL  70, 

The  covenants  in  appellee's  deed  to  the 
Peoria  &  Rock  Island  Railroad  Company  con- 
stitute an  executory  agreement  under  seal,  and 
It  is  not  competent  to  change  or  modify  the 
terms  thereof,  by  parol  proof,  even  If  written, 
but  not  under  seal,  as  is  the  case  with  this 
agreement  of  July  20,  1870,  whatever  its  con- 
tents  were 

I/Hieh  y'  Famtim,  90  111.  868. 

In  order  to  charge  a  subsequent  purchaser 
^ith  constructive  notice  of  a  prior  unrecorded 
19L.RA. 


conveyance  or  contract,  or  to  put  Wm  upon 
inquury  concerning  the  same,  such  facts  and 
circumstances  must  exist  as  to  render  their 
disregard  by  the  purchaser  willful  and  an  act 
of  bad  faith  and  fraud  aj^lnst  the  prior  pur- 
chaser. The  proof  of  notice  must  be  clear  and 
positive.  The  purchaser  is  not  bound  to  fol- 
low mere  suspicions  or  possibiHties. 

Doyle  T.  Teas,  5  Dl.  202;  McGonnel  y.  Reed, 
Id.  123;  Bogers  v.  Wiley,  14  HI.  66:  Rupert  v. 
Mark,  15  HI.  542-  Harper  v.  Ely,  66  III.  194  ; 
Chicago,  R  L  db  R  R.  Co.  v.  Kennedy,  70  111. 
861;  Grundies  v.  Reid,  107  Dl.  811. 

Enough  must  be  shown  to  impute  to  the 
subsequent  purchaser  bad  faith,  so  as  to  taint 
his  purchase  with  fraud  in  law. 

Anthony  v.  Wheeler,  130  HI.  185. 

Such  notice  should  always  be  clearly  proved 
and  should  be  of  such  character  that  a  disre- 
gard of  it  would  be  fraud. 

Pittman  v.  Sofley,  64  IlL  166 ;  SlaHery  v. 
Rafferty,  98  HI.  285. 

A  right  of  way  or  of  passage,  where  its  use 
is  intermittent,  is  not,  perhaps,  the  subject  of 
possession  strictly  speaking.  Knowledge  or 
notice  of  it  must  necessarily  come  in  most  part 
from  its  user,  but  this  is  analogous  to  posses- 
sion, and  as  to  the  latter  the  rule  is  that  to  af- 
ford notice  it  must  be  open,  visible,  and  (ao- 
coniingto  its  nature)  exclusive. 

TruesdaU  y.  Ford,  87  111.  210 ;  Smith  v. 
Jackson,  76  HI.  254;  Partridge  y.  Chapman, 
81  IlL  187,  and  other  cases. 

The  word  '.'purchaser"  in  the  Recording  Act 
of  Illinois  includes  purchaser  at  judicial  sales. 

McMU  V,  Turner,  88  U.  S.  16  Wall  852,  21 
L.  ed.  841. 

The  sale  of  the  property  and  the  franchises 
of  a  railroad  company  under  a  mortgage  does 
not  make  the  purchaser  liable,  either  upon  the 
contracts  or  for  the  torts  of  the  corporation. 

Wood,  Railway  Law,  pp.  1644,  1645. 

And  this  is  so,  although  the  mortgage  or 
statute  should  provide  that  the  stockholders  of 
the  old  company  may,  upon  certain  conditions, 
become  stockholders  in  the  new  one. 

Wood,  Railway  Law,  p.  1645. 

When  a  right  of  way  was,  by  agreement^  re- 
served out  of  land  conveyed  by  a  deed  in 
which  no  mention  of  the  reservation  was 
made,  it  was  held  that  an  innocent  purchaser 
for  value  from  the  grantor  was  not  charged 
with  notice  of  such  reservation,  because  it  had 
not  been  reduced  to  writing  and  filed  for 
record. 

Wade,  Notice,  §114. 

Even  if  sufficient  facts  were  shown  to  put 
Cable  upon  ioquiry  as  to  the  user,  the  deed 
from  appellee  to  the  Peoria  &  Rock  Island 
Railroad  Compaoy  was  sufficient  to  allay  his 
suspicions  and  to  rebut  the  presumption  of 
notice  which  would  otherwise  arise. 

Ghadwick  v.  Clapp,  69  HI.  119. 

The  appellee,by  his  warranty  deed,  conveyed 
said  railway  strip  of  land,  and  all  his  interest 
and  claim,  either  at  law  or  equity,  therein  to 
the  Peoria  &  Rock  Island  Railroad  Company, 
without  any  mention  or  reservation  concernin  j^ 
said  crossings,  but,  on  the  contrary,  by  said 
deed,  which  he  knew  would  be  and  was  re- 
corded, covenanted  that  he  had  not  done  or 
suffered  any  act  or  thing  whereby  the  premiseii 
conveyed  might  be  impeached,  charged  or  in* 
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<raml)eTed,  and  altbougb  appellee  knew,  at  the 
time  of  the  foreclosure  proceedings,  that  said 
Tail  way  was  to  he  sold,  and  must  be  held  to 
have  known  that  the  deed  so  made  bv  him 
and  recorded  would  inevitably  mislead  pur- 
chasers as  to  his  alleged  right  to  said  crossings, 
yet  he  not  only  gave  no  notice  of  his  alleged 
arigfats,  nor  even  recorded  his  contract, but  stood 
hj  and  suffered  appellant,  through  Cable,  a 
bona  fide  purchaser  for  value,  without  notice, 
to  purchase  the  same,  whereby  appellee  be- 
came and  is  estopped  from  asserting  any  rights 
QDder  said  contract  as  against  appellant. 

111.  Rev.  But.  chap.  80,  §  81;  Wilhughbyy, 
Latcrenee,  116  HI.  11.  56  Am.  Rep.  768. 

Cable  was  bound  to  take  notice  of  the  record 
of  the  deed  from  appellee  to  the  Peoria  &  Rock 
Island  Railroad  Company,  as  it  appeared  in 
his  chain  of  title,  and  this  appellee  was  bound 
to  know  also. 

Uttnter  v.  Stondmmer,  92  111.  76. 

A  party  who  claims,  by  unrecorded  deed, 
mast  show  facts  sufiQcient  to  put  a  purchaser 
on  inquiry. 

Clark  T.  Aforrii,  22  El.  484;  WendeU  v.  Van 
Henssdaer,  1  Johns.  Ch.  844,  1  L.  ed.  166;  Van 
Keuren  v.  New  Jeruy  Cent.  R.  Co.  88  N.  J.  L. 
165;  Woods  Y.  Farmere,  7  Watts,  882,  82  Am. 
J>ec.  772. 

A  purchaser  is  not  bound  to  look  for  latent 
defects  in  chain  of  conveyances  when  regular 
on  their  face  and  apparently  conveying  the 
legal  title. 

Boddins  v.  Moore,  129  111.  44;  Williams  v. 
FUteher,  129  111.  856;  8coU  v.  Oallagher,  14 
fierg.  &  R.  333, 16  Am.  Dec.  508. 

The  railroads  have  great  pecuniary  interests 
at  stake,  for  if  an  accident  occurs  they  are  in- 
Taiiably  and  inevitably  mulct  in  heavy  dam- 
ages, and  it  should  be  the  policy  of  the  public 
authorities,  for  everv  reason,  to  encourage 
their  efforts  towara  safer  constructions. 
£bould  such  men  as  appellee  be  allowed  to  thus 
endanger  life  and  prooerty  simply  for  the  more 
oonvenient  passage  oi  a  cow  now  and  then? 

Chicago  db  A,  2?.  Co.  v.  Schoeneman,  90  III. 
1258;  Otieaffo,  B.  &  Q.  i?.  Co,  v.  Beno,  118  HI. 
Zi\  Fritby  v.  Ballanee,  6  111.  287,  89  Am.  Dec. 
409. 

Specific  performance  is  discretionary  with 
the  court. 

Chicago  di  A^B.  Co.  v.  Sehoeneman,  Chicago, 
B.  <f  Q.  B.  Co.  V.  Reno  and  FrUHiy  v.  Ballanee, 
supra:  Alexander  v.  Hoffman,  70111. 114;  Oosss 
-V.  Jonee,  73  111.  508;  Fish  v.  Leser,  69  111.  894: 
JJamilton  v.  Harvey,  121  III.  469;  Race  v. 
WeUon,  86  HI.  91;  Wallace  v.  Bappleye,  108  HI. 
1^9;  Wood  V.  Evans,  118  111.  186,  56  Am.  Rep. 
409:  Harrisony.  Polar  Star  Lodge  No.  6£5,  116 
HI.  279;  Shaw  v.  Sehoonover,  180  111.  448; 
Botcman  v.  Cunningham,  78  ill.  48;  Ralls  v. 
BtUls,  82  IlL  248;  Chicago  Gas  Light  <jb  C.  Co. 
▼.  F^opl^s  Oas  Light  i  C.  Co.  121  111.  584; 
Seeger  v.  MueOer,  28  Dl.  App.  81. 

This  alleged  contract  of  July  20,  1870,  is  too 
indefinite  and  uncertain  to  be  the  subject  of 
specific  performance.  Specific  performance 
In  any  case  follows  only  certain  requirements. 
one  of  which  is  that  the  contract  sought  to  be 
enforced  shall  be  certain  in  its  terms. 

Pom.  Eq.  Jur.  §§  1404,  1405;  Wray  v.  Chi- 
^go,  B.  dh  Q.  B  Ci>,  e^  Dl.  424. 

Coo  tracts  for  building,  etc.,  which  require 
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continuous  supervision,  are  not,  as  a  rule, 
specifically  eniorced. 

Pom.  Eq.  Jur.  p.  445,  notet,  and  cases  cited; 
Fry,  Spec.  Perf.  2d  Am.  ed.;  To  make  rail- 
way branch,  p.  49^  15;  Covenants  of  farming 
lease,  p.  62,  §  40;  To  build  houses,  p.  65,  §  48; 
To  make  good  a  gravel  pit,  p.  65,  §  49. 

Mr.  John  P.  Hand,  for  appellee: 

The  occupancy  by  the  plaintiff  was  sufficient 
to  charge  the  defendant,  a  purchaser  under  ju- 
dicial sale,  with  notice  of  the  j>laintiff*s  rights 
thereto  arising  from  the  agreement. 

Swan  V.  Burlington,  C.  B  db  N.  B.  Co.  72 
Iowa,  650. 

When  a  party  purchases  a  right  of  way,  and 
receives  a  written  instrument  to  evidence  the 
fact,  and  both  sides  of  the  way  were  fenc^, 
and  it  was  in  constant  use  by  him,  for  the  pur- 
pose of  a  way,  although  the  writing  was  not 
recorded,  these  facts  constitute  such  notice  to 
a  subsequent  purchaser  as  to  prevent  him  from 
holding  the  right  of  way. 

McCann  v.  Day,  57  HI.  101. 

Equity  will  assume  jurisdiction  to  protect  a 
party  in  the  enjoyment  of  rights  similar  to  those 
contended  for  by  appellee. 

Morrison  v.  King,  62  HI.  80;  MePherson  v. 
Holdridge,  24  III.  88;  Green  v.  Green,  84  111. 
820;  Craig  y.  State,  47  111.  487;  Chicago  db  E. 
L  R.  Co.  V.  Hay,  119  HI.  498;  Beere  v.  Cole,  118 
HI.  165;  Baker  v.  Chicago,  R.  L  db  P.  R.  Co. 
57  Mo.  265;  High,  Inj.  2d  ed.  §§  886,  894,  895. 

The  title  to  these  passageways  is  in  the  ap- 
pellee, the  same  is  real  estate,  and  the  only 
manner  in  which  appellant  can  obtain  title 
thereto  is  under  the  right  of  eminent  domain. 
Until  that  is  done,  appellant  has  no  more  right 
to  take  this  portion  of  appellee's  land  than  any 
other  part  of  his  farm. 

Wabash,  St.  L.  db  P.  R.  Co.  v.  McBougall, 
118  111.  229;  Johnson  v.  Freeport  db  M.  B  B 
Co.  116  111.  521. 

The  crossings  in  question  having  been  con- 
structed and  now  being  in  use,  and  the  same 
being  necessary  and  convenient  to  the  proper 
use  and  enjoyment  of  appellee's  farm,  a  court 
of  chancery  will  not  permit  the  appellant  to 
deprive  the  appellee  of  the  use  thereof  by  de- 
stroying the  same,  by  filling  up  or  otherwise. 

llMnois  Cent.  B.  Co.  v.  Willenborg,  117  111. 
208,  57  Am.  Rep.  862;  Chalcraft  v.  Louisville, 
E.  db  St.  L.  B.  Co.  118  HI.  86;  St.  Paul  db  S. 
C.  B.  Co.  V.  Murphy,  19  Minn.  500;  Gray  v. 
Burlington  db  M.  R.  Co.  87  Iowa,  119;  Jones  v. 
Seligman,  81  N.  Y.  190. 

Shope,  J.,  delivered  the  opinion  of  the 
court : 

In  1870  appellee  executed  his  deed  to  the 
Peoria  &  Rock  Island  Railroad  Company, 
conveying  a  right  of  way  for  its  railroad 
across  his  lands  for  the  expressed  considera- 
tion of  $800.  At  the  time  of  the  execution 
of  the  deed  the  railroad  had  beon  graded 
through  appellee's  land,  and  two  openings 
left  in  the  embankment  for  said  road,  built 
on  said  land.  The  one  designated  the  "north 
passagewav''  was  at  a  slough,  and  was  60 
to  60  feet  long,  and  which  would  be  spanned 
with  a  bridge  or  trestle  work.  Practically 
1,000  feet  south  of  that  one  was  another  open- 
ing, near  the  south  line  of  appellee's  land, 
10  or  12  feet  wide,  over  which  a  bridge  waa 
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to  be  constructed.  It  fs  alleged  in  the  bill 
that,  as  part  consideration  for  the  conveyance 
of  the  right  of  way,  the  grantee  agreed  with 
appellee  to  keep  open  and  perpetually  main- 
tain said  two  openings  under  its  track  as 
passageways  for  the  passage  of  appellee's 
stock  to  and  from  his  lands  lyln^  on  each 
side  of  the  right  of  way  granted  in  and  by 
said  deed  of  conveyance ;  that  said  agreement 
was,  contemporaneously  with  the  execution 
of  the  deed,  reduced  to  writing,  and  duly  ex- 
ecuted and  delivered  to  appellee,  but  has 
since  been  destroyed,  etc.,  without  having 
been  recorded.  The  answer  denies  theso  al- 
legations, and  avers  that  the  |800  admitted 
to  have  been  paid  was  the  sole  consideration 
for  said  deed. 

No  good  purpose  will  be  served  by  dis- 
cussion of  the  evidence.  It  leaves  no  doubt 
whatever  that  an  agreement  in  writing  was 
executed  for  and  on  behalf  of  said  railroad 
company,  and  delivered  to  appellee,  relating 
to  the  maintenance  of  a  passageway  or  pas- 
sageways under  the  railroad  track  through 
appellee's  farm,  for  the  accommodation  of 
tlie  farm  in  the  passage  of  stock  from  one 
side  of  the  railroad  to  the  other,  or  that  such 
written  agreement  was  made  and  delivered 
to  appellee  contemporaneously  with  and  as 

fiart  of  the  transaction  of  making  and  de- 
ivering  the  deed«  This  is  abundantly 
shown  Dv  the  testimony  of  Mr.  Page,  who 
was  at  the  time  a  director  and  attorney  of 
the  railroad,  and  who  wrote  t^e  agreement 
at  Dimick*s  house,  executed  it,  and  took  at 
the  same  time  the  acknowledgment  of  the 
deed,  as  well  as  by  that  of  Dimick  and 
other  witnesses.  There  is,  however,  some 
difficulty  as  to  the  terms  of  the  written  agree- 
ment, but  not  in  respect  of  any  matter  affect- 
ing the  substantial  merits  of  this  contro- 
versy. Mr.  Page's  recollection  is  that  the 
contract  was  to  apply  to  one  passageway 
only, — that  is,  that  the  railroad  company 
was  to  maintain  "a  passageway,"  not  two 
passageways;  but  says  he  is  not  certain, — 
may  be  mistaken ;  and  that  appellee  carefully 
read  the  contract  in  his  presence,  and  woula 
be  fully  as  likely  to  remember  the  real  fact. 
Appellee  testifies  that  the  contract  related  to 
the  maintenance  of  the  two  passageways  then 
open  through  the  railroad  embankment  on 
his  farm,  and  the  contract  provided  for  their 
perpetual  maintenance  by  the  railroad  com- 

Sany.  But,  if  the  recollection  of  Mr.  Page 
e  conceded  to  be  correct,  it  clearly  appears 
from  his  testimony  that  the  opening  con- 
tracted for  was  the  south  opening,  which 
is  the  principal  subject  of  controversy  in 
this  case.  He  says,  (quoting  from  the  ab- 
stract:) ''When  the  road  was  constructed 
there  were  two  passageways  left  under  the 
track  through  which  stock  could  pass  and  re- 
pass,— one,  at  what  was  called  the  'Slough,* 
and  the  other  further  south.  The  north  pas- 
sage was  located  in  a  slough.  The  south 
opening  is  the  principal  opening  contracted 
for.  He  was  to  have  such  an  opening  that 
stock  could  pass  and  repass  at  all  times.  The 
north  opening  would  not  answer  at  all  times 
on  account  of  the  slough. "  He  also  says  the 
construction  of  the  south  opening  was  as 
provided  for  in  the  contract.  The  testimony 
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of  Mr.  Qould,  another  director  of  the  rail- 
road company  at  the  time,  although  relating 
largely  to  information  derived  by  him  fron^ 
Mr.  Page  in  the  course  of  the  business  of 
the  construction,  etc.,  of  the  road,  and  in 
consultations  between  them  during  Lhe  nego- 
tiations for  the  right  of  way  over  appellee'a 
land,  is  strongly  corroborative  of  the  con- 
tention of  appellee.  He  says,  (acrain  quot- 
ing from  the  abstract :)  **  Had  conversation 
with  Dimick  during  the  time  was  surveying 
and  grading  the  road.  Dimick  complained 
the  road  would  interfere  with  his  feeding 
lots.  It  was  compromised  by  giving  him  a 
raceway  or  driveway  under  the  railroad  at 
the  first  draw  north  of  the  public  road. 
Dimick  wanted  some  contract  in  writing,  or 
put  in  the  deed.  Page  and  I  consulted,  and 
came  to  the  conclusion  it  ought  to  be  done. 
Page  reports  to  me  he  had  got  a  deed  for 
the  right  of  way  with  that  .  .  .  agree- 
ment with  Mr.  Dimick.  It  was  conned 
there  would  be  a  bridge  at  the  big  slough,, 
consequently  an  opening,  with  not  much 
danger  of  being  filled  up.  It  was  calculated 
that  it  would  remain  as  a  crossing,  so  Page 
and  I  didn't  have  much  talk  about  that. 
When  road  was  gp-aded,  the  south  crossing* 
was  left  open  for  the  passage  of  cattle.  ^  H& 
says  that  Dimick  was  very  much  dissatisfied, 
and  the  engineer  suggested  giving  him  a 
'^  passagewajr  under  the  road  that  would  not 
injure  him  in  regard  to  his  cattle,  and  he 
TDimick]  finally  consented,  with  that  un- 
aerstanding. "  The  **  south  crossing, "  as  thi» 
witness  terms  it,  is  the  passageway  under 
the  track  which  appellant  now  proposes  to 
fill  up,  and  is  practically  **  at  the  first  draw 
north  of  the  public  road."  It  is  evident 
from  the  testimony  of  all  these  witnesses 
that  the  opening  at  the  slough  was  not  made 
by  the  railroad  company  as  a  cattle- way  for 
appellee,  but,  because  of  the  nature  of  the- 
ground,  it  was  thought  desirable  and  neces- 
sary to  have  an  opening  in  the  embankment. 
It  IB  true  that  when  there  was  not  enough, 
water  in  the  slough  to  prevent,  cattle  could 
pass  through;  but,  as  said  by  Mr.  Page,  it 
would  ''not  answer  at  all  times,  on  account 
of  the  slough."  This  is  much  strengthened 
by  the  testimony  of  the  superintendent  of 
appellant's  road.  In  1889,  under  an  agree- 
ment between  the  parties  to  this  record,  ap- 
pellant filled  in  all  but  eight  feet  of  th& 
north  opening,  and  appellee  insisted  that 
the  railroad  company  agreed  to  put  a  pipe 
or  tile  in  the  eight-ioot  opening  left,  so  as- 
to  make  the  way  dry  for  the  passage  of  stock. 
The  superintendent  sa^s  he  never  agreed  to> 
do  so,  for,  upon  looking  over  the  grouud 
carefully,  he  saw  the  slough  "drained  a  vast 
amount  of  territory,  and  decided  that  noth  • 
Ing  less  than  a  six-foot  pipe  would  be  safe 
in  there."  Without  further  discussing  the 
testimony  in  this  regard,  it  may  be  said 
that  the  conditions  and  circumstances  shown 
corroborate  the  contention  of  appellee,  that, 
while  the  north  passageway  was  by  the 
agreement  to  be  kept  open  for  his  use,  he- 
was  to  have  the  south  openini;  maintained 
also  as  a  passageway  for  stock.  That  the 
written  agreement  was  made  to  conform  to 
the  understanding  and  agreement  of  the  par» 
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ties  at  the  time  is  shown  by  Page  and  ap- 
pellee, and  controverted  by  no  one. 

It  is  said  that  these  witnesses  are  discred- 
ited, in  effect,  by  the  fact  that  the  south 
opening  in  the  embankment  was  only  of 
sufficient  height  to  admit  of  the  passage  of 
hogs  and  sheep  when  the  road  was  first  con- 
fltnicted,  and  only  became  high  enough  to 
permit  other  stock  to  pass  upon  the  roadbed 
being  raised  by  appellant  some  years  later. 
This,  if  true,  is  by  no  means  control Hnff. 
It  may  be  that  the  opening  as  originally 
made,  if  appelhint*s  contention  be  accepted, 
was  all  that  appellee  required,  or  was  suffi- 
cient, with  the  8lou;i:h  in  condition  so  his 
cattle  and  horses  could  pass,  to  accommodate 
him  in  its  use.  But,  while  it  is  a  circum- 
stance proper  to  be  considered,  it  cannot 
have  the  effect  of  casting  discredit  upon  the 
testimony  of  at  least  two  witnesses,  who  tes- 
tify affirmatively  to  the  fact  that  the  agree- 
ment was  that  said  south  opening  was  to  be 
kept  open  and  maintained  as  a  psssageway 
for  appellee's  stock.  In  1889  appellant,  de- 
airiog  to  better  its  roadbed  by  nliing  in  the 
north  opening,  entered  into  a  written  con- 
tract with  appellee,  in  which,  by  way  of 
recital,  it  expressly  recognized  that  appellee 
had  an  agreement  in  writing  entitling  him 
to  a  passageway  for  stock  under  that  bridge, 
and  It  was  then  agreed  "that  all  of  said 
bridge  may  be  flll^  up  by  the  company, 
except  a  space  eight  feet  in  width,  which 
space  shall  be  kept  open  and  free  for  a  pas- 
s^way  for  livestock,  for  the  benefit  of  said 
Dimick,  his  successors  and  assigns,  for  as 
long  time  as  a  railway  is  maintained  and 
operated  over  and  across  said  land."  This 
related  wholly  to  the  north  passageway. 
Ilie  only  consideration  for  its  execution  was 
the  covenant  of  the  railroad  company  to  keep 
the  eight-foot  opening  in  its  embankment 
open  and  free  for  a  passageway  for  appel- 
lee's stock.  He  acquired  no  new  right  that 
had  not  before  been  granted  him,  but  con- 
tented that  the  volume  of  water  might  be 
narrowed  into  an  eight-foot  diannel.  This 
is  inconsistent  with  the  conduct  of  appellee 
throughout,  as  shown  by  the  evidence,  un- 
less he  relied  upon  the  right  to  the  con- 
tinued use  of  the  south  passageway.  Again, 
the  fact  that  from  1870  no  change  was  made 
in  tiiese  openings,  and  that  they  were  openly 
and  notoriously  used  by  appellee  for  the 
purposes  of  passageways  for  his  stock,  that 
when  the  railroad  fenced  its  road  the  fence 
was  so  built  as  to  preserve  the  free  passage 
through  both,  are  circumstances  strongly 
corroborating  appellee.  We  think  the  find- 
ing of  the  court  is  fully  sustained  by  the 
«Tidcnce. 

It  is  insisted,  also,  that  the  contract  is  not 
tttablished  with  the  reuuisite  certainty  to 
entitle  appellee  to  its  enforcement  as  to  the 
south  passageway.  It  is  true,  as  said  by 
<»un8el,  that  to  entitle  a  party  to  specific 
performance,  which  is,  in  effect,  the  relief 
granted  by  the  decree  rendered,  the  contract 
mnst  be  clearly  proved,  and  be  certain  and 
Unambiguous  m  all  its  parts  and  terms. 
5«tor  V.  RecUn',  8  111.  105 ;  Long  v.  Long, 
118111.  688;  Clark  v.  Clark,  122  111.  888. 
We  think  it  cannot  be  said  that  the  contract 
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as  proved  is  either  uncertain  or  ambiguous. 
When  it  was  finally  reduced  to  writing,  and 
executed,  the  substructure  of  the  railroad 
had,  as  we  understand,  been  completed 
through  appellee's  farm.  The  two  open- 
ings, and  no  other,  had  been  made  or  left, 
and  all  parties  knew  their  size,  character, 
and  location,  and  it  was  in  respect  of  these 
openings,  thus  physically  existing,  that  the 
parties  contracted,  as  it  is  alleged  and 
proved.  It  was  these  then  existing  passage- 
ways through  its  embankment  that  the  rail- 
road company  was  to  keep  and  maintain 
as  passageways  for  appellee's  stock.  The 
south  opening  was  left,  as  shown  by  a  de- 
cided preponderance  of  the  evidence,  under 
an  understanding,  if  a  cattle- way  was  there 
provided  and  maintained,  appellee  would 
De  satisfied,  and  would  convey  the  right  of 
way ;  and  the  north  passageway  was  left  as 
a  necessity,  or  for  the  convenience  of  the 
railway  company,  and  could  ordinarily  like- 
wise lie  used  by  appellee  as  a  passageway 
for  his  stock.  That  the  parties  acted  in 
conformity  with  the  contract  as  thus  shown, 
until  appellant  sought  and  obtained  the 
right  to  fill  in  a  part  of  the  north  passage- 
way, in  1889,  seems  established  by  this  rec- 
ord. The  contract,  as  alleged  and  proved, 
therefore,  is  as  certain  and  as  capable  of 
enforcement  as  if  the  size,  nature,  and  loca- 
tion of  the  passageways  had  been  definitely 
inserted  in  the  contract. 

It  is  contended  that  the  contract  of  July 
20,  1870,  under  which  appellee  claims  right 
to  the  south  passageway,  if  established, 
cannot  be  enforced  against  appellant,  for 
the  reason  that  it,  through  Mr.  Cable,  in 
1877,  purchased  the  railroad  in  good  faith, 
for  value,  and  without  notice  of  said  con- 
tract, or  of  the  rights  claimed  by  appel- 
lee thereunder.  The  law  is  well  settlea  in 
this  state,  as  generally  elsewhere,  when  not 
changed  bj  the  Recording  Acts,  that  open 
and  exclusive  possession  of  land,  under  an 
apparent  claim  of  ownership,  is  notice  to 
those  subsequently  dealing  with  the  title 
of  whatever  interest  the  possessor  has  in 
the  premises,  whether  the  interest  be  legal 
or  equitable  in  its  nature.  Wade,  Notice, 
§  278 ;  Davia  v.  Hopkins,  15  111.  519 ;  Trues* 
dale  V.  Ford,  87  111.  210 ;  Smith  v.  Jackson, 
76  111.  254 ;  Partridge  v.  Cliapman,  81  111.  137. 
It  has  been  held,  also,  in  this  state  that,  if 
the  grantor  remains  in  possession  after  con- 
veyance, purchasers  from  the  grantee  are 
aflfected  with  notice  of  the  jrrantor's  rights 
in  the  land.  W7iite  v.  Whtie,  89  111.  460 ; 
F(n-d  V.  Marcall,  107  111.  186. .  Nor  does  the 
doctrine  that  the  tenant  in  possession  will 
not  be  permitted  to  assert  a  claim  inconsist- 
ent with  his  recorded  deed,  (Wade,  Notice, 
§§  298,  299 ;  Smith  v.  Jackson,  supra,)  where 
otherwise  applicable,  apply  to  the  reserva- 
tion of  an  easement  or  right  of  way  or  pas- 
sage in  the  land  conveyed,  when  the  grantor 
retains  title  to  adjacent  lands,  and  tlfe  ease- 
ment or  right  of  way  is  appurtenant  to,  and 
essential  to  the  full  enioyment  of,  the  ad- 
jacent premises,  the  title  to  which  remains 
in  the  grantor.  Wade,  Notice,  §  800,  and 
cases  cited.  Ordinarily,  when  an  easement 
or  right  of  way  only  is  claimed,  in  the 
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very  nature  of  the  right,  the  use  or  oc- 
cupation of  the  land  will  be  intermittent, 
and,  strictly  speaking,  not  capable  of  that 
cuntinuoiis  possession  of  which  lands  are  or- 
dinarily susceptible.  In  such  cases,  notice 
is  necessarily  afforded,  if  at  all,  by  the  con- 
tinued and  uninterrupted  user,  which  is 
analogous  to,  and  in  a  sense,  possession ; 
and  the  same  rule  applies, — the  user  must 
be  open,  visible,  and  so  far  exclusive  as  to 
put  persons  seeing  the  premises  upon  notice 
thereof.  In  this  case  appellee  retained  title 
to  the  land  on  each  side  of  the  right  of  way 
deeded  to  the  Peoria  &  Rock  Island  Railroad 
Company,  and,  according  to  the  testimony, 
80  fenced  his  land  that  these  passageways 
under  the  railroad  were  necessarily  used  in 
passing  from  one  part  of  his  farm  to  an- 
other. The  south  opening  connected  the 
land  lying  east  of  the  track  with  a  small 
pasture  field  lying  west  of  the  railroad, 
which  was  separated  from  his  remaining 
land,  on  the  west  side  of  the  track,  by  a 
hedge  fence.  The  north  passageway  con- 
nected the  land  lying  east  of  the  railroad 
with  another  pasture  also  lying  west  of  the 
track.  Between  these  pastures,  west  of  the 
railroad,  was  a  cultivated  field.  The  only 
access,  unless  through  this  field,  between 
one  of  said  pastures  and  the  main  farm  was 
by  the  south  opening,  and  from  the  other 
by  the  north  passageway.  It  appears  that 
shortly  after  the  railroad  was  completed  and 
in  operation,  in  1871,  probably,  the  hedge 
on  the  right  of  way  having  been  cut  down, 
appellee  with  the  brush  made  a  fence  on 
each  side  of  the  right  of  way,  leaving  open- 
ings for  unobstructed  passage  through  each 
of  such  passageways.  It  is  shown  by  two  of 
appellee's  witnesses  that  in  1878,  when  ap- 
pellant fenced  the  road,  a  year  an<l  more 
after  its  purchase,  some  of  this  brush  fence 
was  remaining,  and,  while  much  dilapi- 
dated, and  insufficient  to  turn  stock,  was 
visible.  Under  his  contract  appellee  was 
restricted  in  his  use  of  these  openings  to 
passageways  for  his  stock,  and  that  he  made 
that  use  of  them  seems  reasonably  clear. 
Being  fenced  in  with,  and  forming  uninter- 
rupted connection  betweeu,  his  fields,  he  had 
open,  visible,  and  exclusive  possession  and 
use  thereof  for  such  purpose.  We  agree 
with  the  chancellor,  that  a  purchaser  of  the 
railroad  and  right  of  way,  seeing  the  mode 
in  which  appellee's  land  was  fenced,  and 
his  use  of  the  openings  in  the  only  way  the 
owner  of  the  adjacent  lands,  who  had  deeded 
the  right  of  way,  could  use  them,  and  see- 
ing that  such  passageways  were  not  fenced 
up  by  the  raliroad,  but  left  open  for  free 
and  uninterrupted  use  by  such  adjacent 
owner,  as  a  means  of  communication  and 
passageway  between  his  fields,  would  be  put 
upon  inquiry  as  to  the  right  and  title  bv 
and  under  which  they  were  so  used.  No 
reasonable  man  woula  purchase  under  such 
circumstances  without  inquiry  or  investiga- 
tion. It  is  familiar  that  if  the  facts  and  cir- 
cumstances apparent  were  sufficient  to  put 
appellant,  or  Cable,  through  whom  it  pur- 
chased, on  inquiry,  appellant  is  chargeable 
with  notice  of  all  such  inquiry  would  have 
shown.  In  Swan  v.  Burlington,  O,  R.  d  If, 
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R,  Co,,  12  Iowa,  650,  the  plaintiff  grantecl 
the  right  of  way  across  his  land  to  a  railways 
company  on  condition  that  it  would  con- 
struct and  maintain  a  passageway  for  cattle: 
and  teams  under  its  track.    The  railway  com- 
pany constructed  a  passageway,  as  contem- 
plated, and  the  plaintiff  used  it  substantially^ 
twenty  years.     The  railroad  passed  to  the* 
defendant  under  foreclosure  sale.     In  a  pro- 
ceeding to  restrain  defendant  from  closings 
the   passageway,    it  was   insisted  that  the- 
agreement  was  not  binding  on  the  purchaser. 
The  court  said  ''that  its  fthe  passageway's] 
occupancy  by  the  plaintiff  was  sufficient  to 
charge  the  defendant,  a  purchaser  at  judicial 
sale,   with  notice  of  the  plaintiff's  right» 
thereto  arising  from  the  agreement."     Seer 
also  McGann  v.  Day,  57  111.  101. 

We  are  of  opinion  that  the  court  had  ju- 
risdiction to  protect  appellee  in  the  enjoy- 
ment of  his  rights  under  his  contract. 
High,  InJ.  g§  868,  895;  Dmtv  y.  CoU,  11^ 
111.  165;  Chicago  dB.  L  R,  Co,  v.  flay,  lid- 
Ill.  498 ;  Morrison  v.  King,  62  111.  80 ;  Oreer^ 
V.  Oreen,  84  111.  820. 

Other  errors  are  assigned,  which  we  have- 
carefully  examined,  but  do  not  deem  it  nec- 
essary to  discuss.  We  are  of  opinion  that- 
appellee  hoe  shown  himself  entitled  to  the  equi- 
table  relief  panted  by  the  decree,  and  the  sam^ 
wiU  accordingly  be  affirmed. 

Rehearing  denied. 


Martha  E.  PLUMMER  et  dt„  Appti., 

V, 

Oscar  YOST  et  al. 


(- 
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.) 


A  vt»tnte  giviag  women  of  the  reqvlroiK. 
age*  cltt«enship»  and  restdenoe  the^ 
rif^ht  to  vote  for  members  of  the  board  of 
education  of  a  school  dJstriot  does  not  violate  tb» 
IlUnois  Constitution,  as  those  officers  are  not^ 
among  those  whicii  the  ConstitutiOD  requires  to 
be  elected  and  for  whom  therefore  votes  can  be^ 
cast  only  by  electors  reoognized  by  the  Constitu- 
tiOD. 

(January  19, 1808.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Jefferson  County  Court  in  favor  of 
complainants  in  a  proceeding  brought  to  con- 
test an  alleged  election  of  defendants  as  mem- 
bers of  the  board  of  education  in  Mt.  YernoD 
township.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Normaa  H.  Moss  and  Charlea 
H.  Pattont  for  appellants: 

The  Constitution  of  1870,  art  8,  entitled 
Education,  confers  power  upon  and  is  in  fact 
a  mandate  to  the  General  Assembly  "  to  pro- 
vide a  thorough  and  efficient  system  of  free 
schools,"  etc.,  the  whole  free-school  system  of 
our  state  and  the  officers  in  all  the  departments. 


Note.— I\)r  the  right  of  women  to  vote,  se^ 
People  V.  English,  15  L.  R.  A.  181,  188  111.  822;. 
Bloomer  v.  Todd,  1  L.  B.  A.  HI,  and  natc^  8  Wash^ 
Terr.  599. 


Pluiocsr  v.  Yost. 
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thereof  are,  by  Tirtae  of  article  8,  §  1,  of  tbe 
Constitution  creatures  of  tbe  Legislature,  and 
being  creatares  of  tbe  Legislature  sucb  minor 
officers  do  not  have  to  be  cbosen  by  qualified 
electors  under  tbe  Constitution,  but  may  be  le- 
gsUj  cbosen  in  wbatever  manner  tbe  Legisla- 
tore  ID  its  wisdom  may  designate. 
Women  are  citizens  of  tbe  United  States. 
PtopU  V.  English,  15  L.  R.  A.  181,  139  111. 
6$2;  WJuder  v.  Brady,  16  Kau.  26;  BeUea  ▼. 
Butt,  76  Mich.  1. 

The  following  cases  are  exactly  in  point: 
*' Opinion  of  the  Jndge%,'*  115  Mass.  602,  and 
BtaU^,  Cona,  15  Neb.  444,— tbe  Utter  bold- 
log  that  tbe  Act  conferring  upon  women  tbe 
n'gtit  to  vote  upon  scbool  questions  by  tbe  Leg- 
islature of  that  state  is  constitutional,  and  also 
that  they  are  eligible  to  bold  scbool  offices. 
Mr.  George  B.  Leonard,  for  appellees: 
We  have  a  Constitution  in  Illinois,  and  in 
adopting  it  our  people  did  intent  to  limit  tbe 
riirbt  of  suffrage  to  males  at  all  elections  beld 
in  pursuance  of  law,  and  tbis  intent  of  tbe 
people  in  adopting  tbis  Constitution  must  gov- 
ern its  interpretation. 

See  Cooley,  Const.  Lim.  8d  ed.  p.  61,  §  54, 
and  cases  tbere  cited  In  note  S, 

A  Constitution  does  not  derive  its  force  from 
tbe  convention  wbicb  framed  it,  but  from  tbe 
people  who  ratified  and  adopted  it,  and  tbeir 
iDtent  is  to  be  arrived  at  only  from  tbe  words 
of  the  text. 
Beardgtawn  ▼.  Virginia,  76  HI.  84. 
Section  1,  article  7,  of  our  Constitution  pro- 
vides that  no  person  otber  tban  males  sball  vote 
at  any  election  in  tbe  state  of  Illinois. 

When  tbe  language  of  tbe  Constitution  is 
unambi^ous,  tbe  court  cannot  add  a  provision 
thereto  m  tbe  nature  of  an  exception. 

Prince  v.  Quiney,  105  III.  188,  44  Am.  Rep. 
785. 

The  terms  of  tbe  Constitution  must  be  taken 
in  their  ordinary  acceptation,  because  tbey  are 
^apposed  to  bave  been  so  understood  by  tbe 
framers  and  by  tbe  people  wbo  adopted  it. 
Wilcox  V.  People,  90  111.  186. 
Taking  tbe  blstory  of  our  country,  tbere  can 
be  no  doubt  tbat  it  was  not  tbe  purpose  of  our 
people  in  1870  to  give  to  women  tbe  elective 
fnmchise  for  any  purpose,  and  looking  at  tbe 
Constitution  tbey  tben  adopted,  tbey  intended 
then  to  exclude  tbem  from  any  and  all  partici- 
pation in  elections. 

PeopU  V.  Ehiglieh,  15  L.  R  A.  131,  189  111. 
©2;  McCafferty  ▼.  Quyer,  69  Pa.  109.  See 
^hm  V.  Peojp^,  67  111.  508. 

If  the  Act  was  a  good  law,  it  contains  a  pro- 
viso wbicb  deprives  tbem  of  tbe  right  to  vote 
luile®  they  are  registered,  and,  none  of  these 
females  being  registered,  tbey  were  not  elect- 
ors and  could  not  vote  nor  be  voted  for.  Tbe 
proviso  in  a  statute  is  intended  to  qualify  what 
B  affirmed  in  tbe  bodv  of  tbe  Act,  section,  or 
psragraph  preceding  it. 

Boon  V.  Juliei,  2  111.  358;  Butler  v.  Dubois. 
»m.  105;  SpnngY.  Olney,  78  111.  101. 

'  Bailey,  Ch,  J.,  delivered  tbe  opinion  of  tbe 

court: 

This  was  a  proceeding  instituted  by  Oscar 
Yost  and  Otto  W.  Wallace,  in  tbe  county  court 
of  Jefferson  county,  to  contest  tbe  election  of 
Jiartha  £.  Pluouner  and  Mary  M.  Moss  to  tbe 
MLR.  A. 


offices  of  members  of  tbe  board  of  education 
of  scbool  district  No.  1,  in  Mt.  Vernon  town- 
ship, Jefferson  county.  The  contestants  filed 
tbeir  statement  under  oath,  wbicb  was  an- 
swered by  tbe  defendants,  and  tbe  cause  waa 
beard  upon  tbe  following  agreed  state  of  facts: 
"  Tbat  an  election  was  beld  in  said  scbool  dis- 
trict, according  to  law,  on  tbe  16tb  day  of 
April,  1892,  for  tbe  election  of  two  membera 
of  tbe  board  of  education  in  and  for  said  dis- 
trict, and  tbat  at  said  election  tbere  were  four 
candidates  for  said  offices,  to  wit,  tbe  contest- 
ants and  tbe  defendants;  tbat  tbe  contestanta 
are  males,  and  tbe  defendants  are  females,  and 
tbat  at  said  election  tbere  were  883  ballots  cast; 
tbat  298  of  said  ballots  were  cast  by  women, 
and  tbe  residue,  590,  were  cast  by  male  voters; 
tbat  all  of  said  candidates  and  all  of  said  votera 
were  at  tbe  time  of  said  election  possessed  of 
tbe  necessary  age,  citizensbip,  and  residence- 
in  said  state,  county,  and  scbool  district  to> 
make  tbem  legal  voters,  and  eligible  as  candi- 
dates for  said  offices,  unless  tbe  fact  of  tbe  sex 
of  tbe  defendants  and  of  said  298  femalo 
voters,  and  tbe  furtber  fact  tbat  tbey,  nor 
neither  of  tbem,  were  registered,  rendered 
tbem  inelio:ible  as  candidates  and  illegal  voters; 
tbat  at  said  election  said  Otto  W.  Wallace  re- 
ceived 299  of  said  male  votes,  and  Oscar  Yost 
received  858  of  said  male  votes,  and  tbe  residue 
of  said  888  votes  were  cast  for  tbe  defendants, 
being  517  votes  for  tbe  defendant  Martha  E. 
Plummer,  and  516  votes  for  the  defendant  Mary^ 
M.  Moss;  tbat  all  of  said  female  voters  vote^ 
for,  and  tbeir  ballots  were  cast  and  counted  for» 
tbe  defendants,  by  wbicb  means  their  said  ma-^ 
Jority  was  produced;  and  tbat  they  received 
certificates  of  tbeir  election,  and  afterwards, 
in  due  time,  took  tbeir  oaths  of  office,  and  are- 
now  in  tbe  exercise  of  tbe  duties  tbereof .  It 
is  also  stipulated  tbat,  wben  eacb  of  said  fe- 
male votes  was  presented,  it  was  cballenged  by^ 
the  contestants,  and  tbat  tbey  tben  procured, 
made,  and  executed  affidavits  of  tbeir  rigbt  to- 
vote  at  said  election,  in  tbe  usual  form  re- 
quired by  male  voters  wbose  rigbt  to  vote  ia 
challenged,  and  wbo  are  not  registered,  and 
again  presented  tbeir  ballots  to  tbe  Judges  of 
said  election,  together  witb  said  affidavits, 
wbicb  were,  and  eacb  of  tbem  was,  again 
cballenged  by  tbe  contestants,  and  bv  one  of 
tbe  judges  of  said  election,  but  said  ballots  and. 
affidavits  were,  and  eacb  of  tbem  was,  tben 
and  tbere  received  and  entered  on  tbe  poll  list 
of  said  election,  and  counted  as  aforesaid.  It 
is  furtber  stipulated  tbat  none  of  said  voters  or 
candidates  at  said  election  were  registered  for 
said  election  previous  thereto." 

Upon  tbe  foregoing  facts  tbe  court  beld  tbat 
at  said  election  tbere  were  only  590  legal  votes, 
cast;  that  contestant  Otto  W.  Wallace  received 
299,  and  contestant  Oscar  Yost  received  858,  of 
said  legal  votes,  and  that  defendant  Martha 
E.  Plummer  received  only  224,  and  defendant 
Mary  M.  Moss  only  225,  of  said  legal  votes; 
tbat  contestants  Oscar  Yost  and  Otto  W.  Wal- 
lace eacb  received  a  majority  of  all  tbe  legal 
votes  cast  at  said  election,  and  were  duly  elect- 
ed to  said  offices.  Exceptions  to  tbe  finding 
and  judgment  of  tbe  court  were  duly  pre- 
served, and  tbe  defendants  bring  tbe  reconlto 
this  court  by  appeal. 

Tbe  question  presented  for  our  decision  i& 
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whether  the  court  below  decided  correctly  In 
holding  that  the  298  women  who  voted  at  the 
f'lection  sought  to  be  contested  were  not  en- 
titled to  vote  or  have  their  ballots  counted  at 
?iuch  election.  The  first  section  of  the  ''Act  to 
entitle  women  to  vote  at  any  election  held  for 
the  purpose  of  choosing  any  officer  under  the 
general  or  special  school  laws  of  this  state,"  ap- 
proved June  19,  1891,  provides  as  follows: 
"Any  woman  of  the  ape  of  twenty -one  years 
and  upwards,  belonging  to  either  of  the 
classes  mentioned  in  article  7  of  the  Constitu- 
tion of  the  state  of  Illinois,  who  shall  have  re- 
sided in  this  state  one  year,  in  the  county  nine- 
ty days,  and  in  the  election  district  thirty  days, 
preceeding  any  election  held  for  the  purpose  of 
choosing  any  officer  of  schools  under  the  gen- 
eral or  special  school  laws  of  this  state,  shall  be 
entitled  to  vote  at  such  election  in  the  school 
district  of  which  she  shall  at  the  time  have 
been  for  thirty  days  a  resident:  provided,  any 
woman  so  desirous  of  voting  at  any  such  elec- 
tion shall  have  been  registered  in  the  same  man- 
ner as  is  provided  for  the  registration  of  male 
voters." 

The  facts  appearing  by  the  stipulation  show 
that  the  women  who  voted  at  the  election  in 
question  possessed  the  qualifications  required 
by  the  statute  to  entitle  them  to  vote  at  elec- 
tions of  school  officers.  The  admission  that 
all  those  who  voted  at  the  election  possessed 
the  necessary  age,  citizenship,  and  residence  in 
the  state,  county,  and  school  district  to  make 
them  legal  voters  must,  of  course,  be  under- 
stood as  an  admission  that  the  women  who 
voted  were  twenty -one  years  of  age  or  upwards; 
that  they  were  either  native-born  or  natural- 
ized citizens  of  the  United  States;  and  that 
they  had  resided  in  the  state  one  year,  in  the 
county  ninety  days,  and  in  the  school  district 
thirty  days,  preceding  the  election.  The  only 
ground  upon  which  their  right  to  vote  is  ques- 
tioned is  that  they  are  not  "  male  citizens  of 
the  United  States,"  according  to  the  literal  im- 
port of  the  language  used  in  article  7  of  the 
Constitution,  referred  to  in  the  statute  above 
quoted.  Although  the  statute  refers  to  article 
7  of  the  Constitution  in  such  terms  as  to  adopt 
the  qualifications  of  voters  prescribed  in  that 
article,  yet,  as  we  held  in  Feople  v.  Englitih, 
189  111.  622.  15  L.  R.  A.  181,  the  true  construc- 
tion to  be  placed  upon  the  statute  is  that  the 
qualifications  prescribed  in  article  7  are  adopt- 
•ed,  save  only  the  one  relating  to  sex.  To  hold 
that  that  qualification  was  also  intended  to  be 
adopted  would  make  the  statute  meaningless 
and  absurd.  In  the  case  referred  to  we  said: 
**If  the  language  of  the  Act  and  the  words  of 
the  Constitution  thus  incorporated  therein  are 
construed  literally,  they  would  seem  to  indi- 
cate that  it  was  the  legislative  intention  to  con- 
fer upon  women  the  right  to  vote  at  any  elec- 
tion held  for  the  purpose  of  choosing  any  offl- 
<xv  of  schools  under  the  general  or  special 
school  laws  of  the  state,  provided  such  women 
were  males.  A  construction  that  would  lead  to 
«uch  an  absurdity  is  wholly  inadmissible.  A 
statute  is  to  be  interpreted  according  to  its  true 
intent  and  purpose,  and  its  strict  Tetter  must 
be  made  to  yield  to  the  obvious  intent.  Words 
which  are  meaningless  or  inconsistent  with  the 
Intention  otherwise  plainly  expressed  in  the 
Act  may  be  rejected  as  redundant  or  aurplus- 
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age.  Here  the  word  'male,'  read  into  the 
statute  from  the  constitutional  provision  re- 
ferred to  therein,  is  repugnant  to  the  language 
of  the  statute,  both  preceding  and  following 
the  part  where  such  reference  is  made,  and  is 
wholly  inconsistent  with  the  entire  scope  and 
manifest  intent  of  the  Act.  The  evident  intent 
of  the  legislators  was  to  give  women  the  right 
to  vote  at  the  election  of  public  school  officers, 
provided  they  are  twenty-one  years  of  age  and 
citizens  of  the  United  States,  and  have  resided 
in  the  state,  county,  and  election  district  the 
respective  lengths  of  time  rec^uired,  and  have 
been  registereof,  where  the  registration  of  voters 
is  provided  for."  In  the  case  above  cited  the 
question  was  whether  the  statute  under  con- 
sideration was  valid,  so  as  to  confer  upoa 
women  the  right  to  vote  for  a  county  superin- 
tendent of  schools.  That  officer  being  one 
expressly  provided  for  by  the  Constitution, 
and  required  to  be  chosen  by  election,  the 
manner  of  his  election  to  be  prescribed  by  law, 
we  held  that,  so  far  as  such  election  was  con- 
cerned, the  Legislature  had  no  power  to  dis- 
pense with  any  of  the  qualifications  on  the  part 
of  the  electors  prescribed  by  article  7  of  the 
Constitution.  But  we  said:  "It  may  be  that 
it  is  competent  for  the  Le^slature  to  provide 
that  women  who  are  citizens  of  the  United 
States,  and  over  twenty-one  years  of  age,  may 
vote  at  elections  held  for  school  drectors,  and 
other  school  officers  who  are  not  mentioned  in 
the  Constitution;  but  that  question  is  not  be- 
fore us  for  decision,  and  we  therefore  express 
no  opinion  in  regard  to  it."  It  will  thus  be 
seen  that  the  question  presented  by  the  record 
now  under  consideration  is  essentially  an  open 
one,  or,  at  least,  that  it  is  in  no  way  con- 
cluded by  our  decision  in  PoopU  ▼.  Engiish, 
mpra. 

Section  1,  article  8,  of  the  Constitution 
makes  it  the  duty  of  the  General  Assembly  to 
provide  for  a  thorough  and  efficient  system  of 
free  schools,  where  all  the  children  of  this  state 
may  receive  a  good  common-school  education. 
The  mode  in  which  the  required  "system  of 
free  schools"  should  be  organized,  and  the 
officers  by  whom  it  should  be  controlled  and 
directed  and  its  affairs  administered,  are  left 
to  the  legislative  discretion  of  the  General 
Assembly.  The  only  school  officers  expressly 
provided  for  by  the  Constitution  are  a  county 
superintendent  of  schools  in  each  county  and  a 
state  superintendent  of  public  instruction.  As 
to  the  former  officer,  section  6  of  article  8  pro- 
vides as  follows:  "  There  may  be  a  county 
superintendent  of  schools  in  each  county, 
whose  qualifications,  powers,  duties,  compen- 
sation, and  the  time  and  manner  of  election, 
and  term  of  office,  shall  be  prescribed  by  law." 
Section  1,  art.  5,  provides  that  the  executive 
department  of  the  state  government  shall  con- 
sist, among  other  officers,  of  a  superintendent 
of  public  instruction;  and  section  8  of  the 
same  article  provides  for  an  election  of  that 
officer  quadrennially,  "at  such  places  and  in 
811  ?h  manner  as  may  be  prescribed  by  law." 
At  the  election  of  these  two  officers,  as  wo 
held  in  the  case  above  cited,  the  qualifications 
of  the  electors  must  be  those  prescribed  in  sec- 
tion 1,  art.  7,  of  the  Constitution.  But  the 
Constitution  contains  no  direction  as  to  what 
other  school  offices  shall  be  created,  or  as  to 
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the  mode  in  which  the  incumbents  of  those 
offices  shall  be  designated  and  chosen.  Those 
matters  are  left  wholly  to  the  discretion  of  the 
Geoeral  Assembly. 

It  cannot  be  doubted  that,  in  providing  for 
a  s>'slem  of  free  schools,  a  form  of  organiza- 
tion p^entially  different  from  the  present  one 
might  have  been  adopted.  Entirely  different 
officers  might  have  been  providea  for,  and 
provision  might  have  been  made  for  the  desig- 
naiion  of  those  officers  by  appointment  rather 
than  by  election.  Accordingly  it  is  provided 
by  section  17,  art.  6,  of  the  (General  School 
Law,  that  in  cities  having  a  population  exceed- 
ing 100,000  the  members  of  the  board  of  edu- 
cation shall  be  appointed  by  the  mayor,  by 
and  with  the  advice  and  consent  of  the  com- 
mon council;  and  unquestionably  a  similar 
mode  of  appointment  of  all  school  officers 
other  than  the  two  above  mentioned  might 
have  been  constitutionally  adopted.  The  Gen- 
eral Assembly,  having  complete  control  of  the 
fubjcKst.  had  of  course  the  power  to  provide  for 
ibe  choice  of  these  officers  by  popular  vote. 
But  such  an  election  is  not  necessarily  a  pro- 
ceeding identical  with  the  elections  provided 
for  by  the  Constitution,  nor  is  it  necessary  that 
the  qualifications  of  those  voting  for  school 
officers  should  be  the  same  as  those  of  electors 
as  defined  by  the  Constitution. 

A  principle  analogous  to  the  one  under  con- 
sideration was  involved  in  our  decision  in 
P^pie  V.  IfeUon,  188  III.  665.  That  case  pre- 
sented, among  other  things,  the  question  of 
the  constitutionality  of  that  provision  of  the 
Act  for  the  creation  of  sanitary  districts  which 
permitted  cumulative  voting  in  the  election  of 
the  trustees  of  such  districts;  and  we  held 
that,  since  there  was  no  restriction  upon  the 
General  Assembly  in  regard  to  the  mode  of 
electioo  of  such  trustees,  it  was  discretionary 
with  it  to  provide  for  their  election  by  cumu- 
lative Totes.  In  considering  the  question,  we 
said:  "The  point  is  made  that  the  effect  of 
the  sections  of  the  Constitution  providing  for 
enmulative  voting  in  the  election  of  represent- 
atives, and  in  the  election  of  directors  of  pri- 
vate corporations,  is  to  deny  to  the  General 
Assembly  power  to  authorize  cumulative  voting 
for  any  other  purposes,  upon  the  principle  that 
the  expression  of  one  thing  is  the  exclusion  of 
another.  This  could  be  true  only  in  the  event 
that  some  provision  of  the  Constitution  re- 
quired elections  generally  to  be  by  a  majority 
of  the  persons  voting,  but  cannot  bo  true 
where  all  the  elective  officers  are  named,  and 
h  is  specifically  provided  how  they  shall  be 
elected.  In  such  case  the  direction  that  each 
officer  shall  be  elected  in  a  prescribed  way 
Begatives  that  he  shall  be  elected  in  any  other 
way;  but  the  negation  can  go  no  further,  be- 
canse  the  election  to  each  office  can  be  gov- 
erned only  by  the  restrictions  applicable  to 
that  office.  There  is  no  provision  in  the  Con- 
fititation  requiring  elections  generally  to  be  by 
a  majority  of  the  persons  voting;  but  in  each 
article  of  the  Constitution  certain  officers  are 
Baooed,  and  as  to  those  there  are  required  to  be 
elections,  but  as  to  other  officers  not  named 
there  is  no  requirement  or  restriction  in  this 
ittpect."  The  case  of  Belka  v.  Burr,  76  Mich. 
1,  involved  substantially  the  same  question 
sow  before  us,  and  is  therefore  quite  in  point. 
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The  Constitution  of  Mirhicran  provided  that  in 
all  elections  every  male  citizen,  etc.,  should  bo 
an  elector  and  entitled  to  vote.  It  also  re- 
quired the  Legislature  to  provide  for  and 
establish  a  system  of  primary  schools.  The 
School  Law  of  Michigan,  passed  in  pursuance 
of  this  constitutional  requirement,  gave  every 
person  of  the  age  of  twenty-one  years  and  pos- 
sessed of  certain  other  qualifications,— that  of 
being  a  male  not  being  one  of  them, — the  right 
to  vote  at  school  distnct  elections.  The  plain- 
tiff, a  woman  over  twenty-one  years  oi  age, 
and  possessing  the  other  statutory  qualifica- 
tions, offered  to  vote  at  an  election  of  school 
trustee;  but  her  vote  having  been  rejected  by 
the  inspectors,  she  brought  suit  against  them 
for  damages  and  recovered  a  verdict.  On 
appeal  from  the  judgment  rendered  on  such 
verdict,  the  supreme  court  held  that  the  plain- 
tiff  was  entitled  to  vote  at  that  election,  not- 
withstanding the  qualifications  for  electors 
prescribed  by  the  Constitution,  and  the  judg- 
ment was  accordingly  affirmed.  In  its  opinion 
the  court,  after  remarking  that  no  officer  of 
the  school  district  was  mentioned  in  or  recog- 
nized by  the  Constitution,  said:  "While  it 
must  be  conceded  that  no  person  can  vote  for 
the  election  of  any  officer  mentioned  in  the 
Constitution  unless  he  possesses  the  qualifica- 
tions of  an  elector  prescribed  by  that  instru- 
ment. It  does  not  follow  that  none  but  such 
electors  can  vote  for  officers  which  the  Legis- 
lature has  the  right  to  provide  for  to  carry  out 
the  educational  purpose  declared  in  that  in- 
strument." The  case  of  W/ieeler  v.  Brady,  15 
Kan.  26.  was  quo  warranto  to  try  the  title  of  a 
school-district  trustee  to  his  office,  the  majority 
which  he  received  at  the  school  election  being 
made  up  wholly  of  the  votes  of  certain  females 
who  were  permitted  to  vole.  The  Constitu- 
tion of  that  state  conferred  the  right  to  vote  at 
elections  upon  white  male  citizens  of  the  age 
of  twenty-one  years  and  upwards,  and  pos- 
sessing certain  other  prescribed  qualifications. 
Provision  was  made  by  that  instrument  for 
the  election  of  various  officers,  but  no  men- 
tion was  made  of  school-district  elections, 
or  of  the  election  of  school-district  officers. 
By  the  school  law,  two  classes  of  persons 
were  permitted  to  vote  at  school  elections,  viz.: 
(1)  Those  possessing  the  constitutional  require- 
ments, and  (2)  females  possessing  the  same 
qualifications  excepting  that  of  sex.  It  was 
held  that  the  females  who  voted  for  the  defend- 
ant in  that  case  were  qualified  to  vote  at  that 
election,  and  that  the  defendant  was  there- 
fore duly  elected.  In  reaching  that  conclusion 
the  court  said:  "There  is  no  school-district 
election  or  meeting  provided  for  in  the  Consti- 
tution; there  is  no  provision  as  to  how  school 
district  officers  shall  be  elected,  appointed,  or 
chosen;  and  we  suppose  that  no  one  will  claim 
that  they  are  by  the  terms  of  the  Constitution 
to  be  elected  at  either  of  the  elections  pro- 
vided for  in  the  Constitution.  Hence  it  would 
seem  that  the  Legislature  would  have  com- 
plete power  over  the  matter;  that  the  Legisla- 
ture might  provide  for  the  election  or  appoint- 
ment of  school-district  officers,  as  it  should 
choose,  when  it  should  choose,  in  the  manner 
it  should  choose,  and  by  whom  it  should 
choose."  State  v.  Oaneg,  16  Neb.  444,  pre- 
sented a  state  of  facta  very  similar  to  thoss 


8 


114 


IlXmOIB  SUFBEIOB  CotTRT. 


Oct., 


appearing  in  tbe  case  last  cited,  and  was  de- 
cided in  the  same  way  and  upon  the  same  prin- 
ciples. See  also  Opinion  of  Judges,  115  Mass. 
603. 

We  are  of  the  opinion  that  the  women  who 
voted  at  the  election  in  question  in  the  present 
case  were  entitled  to  vote  at  that  election,  aod 
that  their  ballots-  were  properly  counted  in 
favor  of  the  defendants.  It  follows  that  the 
defendants  were  legally  elected  to  the  offices  of 
members  of  the  board  of  edacation  of  school 
district  No.  1,  in  Mt.  Vernon  township,  and 
that  the  judgment  of  the  county  court  deciding 
the  contest  in  favor  of  the  contestants  Is  erro- 
neous. 

The  judgment  loiU  be  reversed,  and  the  cause 
will  be  remanded  to  the  county  court,  with 
directions  to  enter  judgment  in  favor  of  the 
defendants. 


NIAGARA.  FIRE  INSURANCE  CO., 
Appt., 

V. 

Ariana  E.    SCAMMON,  Ezra.,  etc.,  of  J. 
Young  Scammon,  Deceased. 


c ni. ) 

1.  There  is  no  cihtuaige  of  title  or  Ibre- 
dosure  of  ik  morti^ae^  within  the 
meaAinif  of  an  insuranoe  policy  which 
can  forfeit  the  Insurance  by  reason  of  a  sale  un- 
der a  power  in  a  morrgasre  which  is  voidable  be- 
cause the  mortgagee  was  Indirectly  tbe  purchas- 
er where  the  mortgagor  has  repudiated  the  sale 
and  remains  in  possession  claiming  ownership. 

8.  Any  other  "contract  or  ag^reement 
for  insurance  held  by  any  person  in- 
terested*' within  the  meaning  of  a  provision 
in  a  policy  against  other  insurance  does  not  in- 
oiude  insurance  procured  without  the  knowl- 
edge and  consent  of  the  assured  by  a  third  per- 
son who  has  no  Interest  in  the  first  policy 
although  he  has  or  claims  an  Insurable  interest 
in  the  property. 

8.  A  proTision  for  apportionment  of 
loss  if  there  is  other  insurance  applies 
only  to  cases  where  the  insurance  covers  the 
same  interest. 

4.  A  policy  taken  out  by  one  who  holds 
the  proceeds  as  trustee  ez  maleflcio  for 
the  oifvner  is  not  as  to  the  latter  ''other  insur- 1 
ance**  within  the  meaning  of  the  apportionment 
clause  in  his  own  policy  although  he  has  obtained 
the  benefit  thereof  by  compelling  such  trustee  to 
account  to  him  for  the  proceeds  where  he  did  not 
in  any  other  way  ratify  the  action  of  the  latter 
in  taking  out  such  policy. 

5«  A  decree  setting  aside  an  iUegral  sale 
under  a  power  in  the  mortg^ag^  which 
was  involuntary  as  to  the  mortg^agor 
avoids  the  sale  from  the  beginning  so  as  to  en- 
able the  mortgagor  to  enforce  his  insurance  pol- 
icies notwithstanding  provisions  against  change 
of  title,  even  as  to  losses  which  occurred  before 
the  rendition  of  the  decree. 

6.   A  voidable  sale  of  real  estate  under 

KoTB.— On  the  subject  of  double  insurance  af- 
fecting apportionment  of  loss,  see,  in  connection 
wifAi  the  above  case,  Clarke  v.  Western  Assur.  Co. 
16  L.  B.  A.  127,  and  note,  146  Pa.  661. 
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a  power  in  a  mortflr&g^  althougb 
treated  as  a  transaction  to  which  the^ 
mortffag^r  is  a  party«  will  become  void 
from  the  time  he  notifies  the  purchaser  of  re> 
fusal  to  recognize  the  iatter*8  title,  so  as  to  enti- 
tle the  mortsragor  to  enforce  bis  insurance- 
policies,  notwithstanding  provisions  against 
alienation  of  title  as  to  losses  which  subsequently^ 
occur,  if  he  remains  in  possession  and  promptly 
institutea  proceedings  to  have  the  sale  set  aside. 

(October  81, 180L) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  First  District,  af- 
6rming  a  judgment  of  the  Circuit  Court  for 
Cook  County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  the  amount  alleged  to  be- 
due  on  a  policy  of  fire  insurance.    Affirmed^ 

The  facts  are  stated  in  the  opinions. 

Mr.  Henry  G.  lKilIer»  for  appellant: 

The  owner  of  property  is  the  person  who  i» 
invested  with  the  unlimited  right  to  use  and 
dispose  of  it,  and  his  title  is  that  which  engen- 
ders the  right. 

2  Austin,  Jurisp.  p.  006;  2  Bl.  Com.  p.  125. 

A  distinction  is  to  be  made  between  "title"' 
to  the  property  and  an  '^insurable  interest"' 
in  it. 

Orrell  v.  Hampden  F.  Ins.  Co.  18  Gray,  488; 
Home  Mut.  F.  Ins.  Co.  ▼.  Hauslein,  60  111.  621; 
Western  Massachusetts  Ins.  Co.  v.  Biker,  10 
Mich.  281 ;  Langdon  v.  Minnesota  FarmerM 
Mut.  F.  Ins.  Co.  22  Minn.  198;  FooU  v.  Hart- 
ford F.  Ins.  Co.  119  Mass.  260;  8af>age  v.  Hoio^ 
ard  Ins.  Co.  52  N.  Y.  606,  11  Am.  Rep.  741. 

The  defendant  company  insured  ScammoQ> 
as  owner  of  the  property.  Scammon  then  held 
the  title  to  it,  subiect  to  the  mortgage  he  bad 
before  given  to  the  United  States  Mortgage 
Company.  A  default  in  the  payment  of  in- 
terest occurred  in  November,  1878,  and  on  the- 
31st  of  March,  1874,  the  mortgage  company^ 
under  the  power  and  in  strict  accordance  with> 
the  provisions  contained  in  the  mortgage,  sold 
and  conveyed  the  property  to  James  H.  Rees, 
and  on  the  20th  of  April,  1874,  James  H.  Ret^ 
conveyed  it  to  Samud  D.  Babcock.  Babcock» 
immediately  after  he  obtained  the  title,  caused 
the  proper^  to  be  insured  in  his  own  name^ 
and  for  himself  as  owner. 

The  property  was  destroyed  bv  fire  July  14^ 
1874,  and  Babcock,  as  owner  of  the  property, 
received  from  the  Commercial  Union  Assur- 
ance Companv  payment  of  the  loss  under  the- 
policy  it  had  issued  to  him. 

Scammon  filed  a  bill  in  equity  in  the  circuit 
court  against  the  mortgage  company  and  Bab- 
cock to  set  aside  the  sale  and  redeem  from  ib& 
mortga^,  and  to  compel  Babcock  to  account 
for  the  insurance  moneys  he  had  collected,  and 
have  the  same  applied  upon  the  mortgage  in- 
debtedness. 

The  court  held  that  the  sale  was  voidable,  at 
the  option  of  Scammon,  and  that  consequently 
Babcock  held  the  title,  took  the  insurance  and 
collected  the  insurance  moneys  as  Scammon 'e 
trustee,  and  directed  that  he  should  be  credited 
with  this  money,. upon. his  mortgage  indebted- 
ness, in  accordaoce  with  the  prayer  of  his  bilU 
Babcock  had  no  connection  whatever  with  the- 
title  to  this  property  when  this  policv  wa» 
issued,  and  if,  as  Scammon  alleges  in  bis  bill, 
he  held  the  title  to  the  property  as  his  trualee*. 
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ttthe  time  it  was  destroyed  by  fire,  then,  roac- 
IfesUy,  there  had  been  a  change  of  the  title. 

Perry,  Tr,  §  18. 
f ,       If  Babcock  held  the  legal  title  it  had  passed 
•   to  him  by  the  sale  and  con  veyanoe  in  pursuance 
of  it,  consequently  the  sale  was  not  void,  but 
most  have  been  voidable  only. 

To  defeat  or  suspend  the  operation  of  the 
policy  it  was  only  oecessary  that  there  should 
be  a  change  of  title  to  the  property,  but  bere 
there  was^  not  only  a  change  of  title,  but  also 
of  Scammon's  interest  in  the  property  con- 
tinuing down  to  and  long  after  the  fire.  It, 
therefore,  cannot  be  even  said  that  his  interest 
in  the  property  after  the  sale  and  conveyance 
to  Babcock  and  at  the  time  of  the  fire  was 
identical  with  his  interest  in  the  property  at 
the  time  the  policy  was  issued. 

It  cannot  be  held  that  the  sale  to  Babcock 
through  Rees  in  this  case  was  void;  our 
supreme  court  has  held  in  numerous  cases  that 
SQcb  a  sale  is  voidable  only. 

GMoiu  V.  noag,  95  111.  46;  Farrar  v.  Payjie, 
73  111.  86;  MeBany  v.  Schenk,  88  LI.  858; 
Bamiltonv,  Lubukee,  51  111.  415,  99  Am.  Dec. 
562;  Bdrper  v.  Elp,  56  111.  193;  Thorp  v.  Mo- 
OoUum,  6  HI.  614;  Mttlvey  v.  Gibbons,  87  111. 
388;  Mvnn  v.  Burgu^  70  HI.  604;  BewiU  v. 
Oark,  91  111.  606. 

Tbe  plaintiff,  after  having  availed  himself  of 
the  moneys  paid  to  Babcock  upon  policies 
issued  to  him,  upon  the  ground  that  Babcock 
held  the  title  to  the  property  as  his  trustee, 
and  as  his  trustee  obtained  insurance  upon  it, 
and  collected  the  money  for  this  insurance  as 
his  trustee,  cannot  afterwards  shift  his  position 
and  collect  moneys  upon  his  own  policy,  on  the 
gronnd  that  there  bad  been  no  change  of  title. 

Herman,  Estoppel,  §  475;  Varick  v.  Edwards, 
n  Paipe.  289,  5L.  ed.  189;  Martin  v.  Ives,  17 
Scrg.  &  R  864;  BaUy  v.  Baily,  44  Pa.  274,  84 
Am.  Dec.  489;  UUery  v.  Clark,  18  Pa.  148. 

On  petition  for  rehearing. 

The  case  now  before  the  court  is  squarely  and 
completely  within  the  principle  of  the  case  in 
Commtrcial  Union  Assur,  Co  v.  Scammon,  102 
m.  46,  and  the  judgment  of  the  appellate  court, 
we  respectfully  submit,  cannot  be  affirmed 
without  overruling  that  case,  nor  without  over 
ralins  the  case  of  Borne  Mut,  F,  Ins.  Co,  v. 
BauSein,  60  111.  521,  and  also  the  case  of  IHx 
V.  MereaniiU  Ins.  Co,  22  111.  272. 

A  mere  change  of  title  without  regard  to  its 
effect  upon  the  interest  of  the  assured  in  the 
property,  terminated  the  risk  under  the  pro- 
visiona  of  tbe  policy. 

Orrea  v.  Hampden  F.  Ins,  Co.  13  Gray,  483; 
Western  MassaMusetts  Ins.  Co,  v.  Biker,  10 
Mich.  281 ;  Txkngdan  v.  Minnesota  Fanners 
Mut.  F,  Ins,  Co.  22  Minn.  198;  Foote  v.  BarU 
ford  P,  Ins.  Co,  119  Mass.  260;  Savage  v.  How- 
ard Ins,  Co,  52  N.  Y.  505,  11  Am.  Rep.  741; 
Harvard  F,  Ins,  Co,  v.  Boss,  28  Ind.  179,  85 
Am.  I>ec.  452:  Finley  v.  Lycoming  County  Mut. 
In*,  Co,  80  Pa.  311,  72  Am  Dec:  705;  Titte- 
more  t.  Vermont  Mut.  F,  Ins.  Co,  20  Vt.  546; 
TiOou  V.  Kingston  Mut.  Ins,  Co.  5  N.  Y.  405; 
n<xr9UY.  Providence  Mut.  F.Ins.  Co.  6  R.  I. 
517;  Baltimore  F.  Ins,  Co,  v.  McOowan,  16 
Md.  47. 

The  fact  which  makes  the  sale  void  as  to 
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8cammon  was  tliat  tba  trustee  sold  the  property 
to  the  cestuis  que  trust.  Surely  tbe  court  can- 
not mean  that  this  made  the  bale  void,  for  it 
has  tiniformly  laid  down  the  doctrine  that 
where  the  seller  through  another  purchases  the 
property  at  his  own  sale,  the  sale  is  not  void» 
but  voidable. 

Gibbons  v.  Hoag,^^  111.  46;  Farrar '7.  Payne^ 
78  ni.  86;  MeBany  v.  Schenk,  88  111.  858; 
Hamilton  v.  Lubukee,  51  111.  415,  99  Am.  Dec 
562;  Harper  v.  Fly,  56  111.  198;  Thorp  v.  Mo- 
CoUum,  6  Dl.  614;  Mulvey  v.  Gibbons,  87  III. 
869;  Munn  v.  Burges,  70  LI.  604;  Hewitt  v. 
Clark,  91111.  605;  J^iefioU  v.  Otto,  182  Bl.  91. 

All  Mr.  Scammon  was  ever  entitled  to  was 
indemnity  for  the  loss  he  had  sustained  by  rea- 
son of  the  destruction  of  this  property  by  fire, 
and  any  monev  he  had  received  from  any 
source  that  diminished  this  loss,  diminished  to 
that  extent,  his  recovery  in  this  case.  This  re- 
sulted from  the  fact  that  the  insurance  contract 
was  a  contract  of  indemnity  only. 

CasteUain  v.  Preston,  49  L.  T.  K.  S.  29;  jEtna 
F,  Ins.  Co.  V.  Tyler,  16  Wend.  885,  80  Am. 
Dec.  90;  2  Wood,  Ins.  1086,  §502;  1189,  § 521. 

Messrs.  C.  F.  White  and  m.  L.  Wheeler 
for  appellee. 

Baker,  </.,  delivered  the  opinion  of  the 
court: 

This  suit  was  upon  a  policy  of  insurance 
for  $5,000  issued  by  appellant  to  the  testator 
of  appellee,  insuring  a  building  in  the  city 
of  Chicago  against  loss  or  damage  by  fire. 
At  the  time  the  policy  was  issued,  the  insured 
premises,  with  other  contiguous  property 
and  the  buildings  thereon,  were  incumbered 
by  a  mortgage  for  $230,000  to  the  United 
States  Mortgage  Company.  For  default  in 
the  payment  of  an  interest  coupon,  the  mort- 
gage company,  in  Februarv,  1874,  declared 
the  whole  amount  secured  by  the  mortgage 
due,  and  assumed  to  advertise  and  sell  the 
whole  of  the  mortgaged  premises  under  a 
power  contained  in  the  mortgage.  The  sale 
took  place  on  March  81,  1874,  between  two 
and  three  months  after  the  above-mentioned 
insurance  policy  was  issued,  and  the  mort- 
gaged premises  were  struck  off  to  one  James 
H.  Rees,  and  a  deed  therefor  executed  to  him. 
On  April  20,  1874,  Rees  made  a  deed  for  all 
of  the  property  to  Samuel  D.  Babcock,  the 
president  of  the  mortgage  companv.  J. 
Young  Scammon,  the  testator  of  appellee,  re- 
mained in  actual  possession  of  all  the  mort- 
gaged promises,  and  claimed  to  be  owner, 
and  refused  to  acquiesce  in  the  alleged  mort- 
gage sale,  and  insisted  that  the  sale  was  il- 
legal and  did  not  amount  to  anything,  and 
that  he  would  disregard  it,  and  notified  Bab- 
cock and  his  attorneys  that  he  would  proceed 
to  set  said  sale  aside.  While  this  was  tlic 
condition  of  affairs,  and  on  July  14,  1874, 
the  insured  property  was  destroyed  by  fire. 
Thereafter  said  Scammon  filed  his  bill  to  set 
aside  the  alleged  foreclosure  sale,  and  such 

Sroceedings  were  had  in  that  suit  that  in 
[arch,  1636,  a  decree  was  entered  therein 
setting  aside  said  sale,  and  permitting  him 
to  redeem  from  the  mortgage.  It  was  also 
ordered  by  the  decree  that  Babcock  should 
account  to  Scammon  for  any  insurance  moneya 
he  liad  collected  on  account  of  the  mortgaged 
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build  lags.  The  prindpal  contention  of  the 
appellant  is  that  the  sale  and  conveyance  to 
]{ccs,  and  the  subsequent  deed  of  Rees  to 
liubcock,  constituted  a  change  of  title, 
within  the  meaning  of  the  clause  in  the  policy 
4  f  insurance  relating  thereto,  and  that  con- 
sequently the  policy  was  not  in  force  at  the 
time  of  the  loss.  The  building  covered  by 
the  policy  in  this  case  was  contiguous  to  the 
building  insured  by  the  policy  in  litigation 
in  the  case  of  Commercial  Union  Asntr.  Go.  v. 
Seammon,  126  111.  855,  and  both  buildings 
were  destroyed  by  the  same  fire.  Both  build- 
ings and  the  lots  on  which  thev  stood  were 
portions  of  the  premises  covered  by  the  mort- 
gage at  issue  m  that  case.  The  chancery 
proceecyng  and  decree  that  were  considered 
in  that  case  also  embraced  the  premises  that 
are  in  question  here.  It  is  urged,  however, 
that  the  decision  of  the  court  in  that  case  is 
not  applicable  to  the  case  now  in  hand,  be- 
cause the  language  in  respect  to  alienation 
of  tbe  policy  involved  in  that  case  is  dif- 
ferent from  the  language  used  in  the  clause 
of  the  policy  respecting  alienation  here  in 
question.  In  the  Commercial  Union  As- 
surance Company  policy  the  language  in 
whicb  the  condition  was  expressed  was  as 
follows:  "If  the  property  be  sold  or  trans- 
ferred, or  any  change  takes  place  in  title  or 
possession,  whether  by  legal  process  or  ju- 
dicial decree,  or  voluntary  transfer  or  con- 
veyance, ...  in  every  such  case  this 
policy  shall  be  void.  When  property  has 
been  sold  and  delivered,  or  otherwise  dis- 
posed of,  BO  that  all  interest  or  liability  on 
the  part  of  the  assured  herein  named  has 
ceased,  this  insurance  on  said  property  shall 
immediately  terminate."  The  policy  upon 
which  this  action  is  brought  contains  the  fol- 
lowing provision:  "In  case  of  any  sale  or 
transfer,  or  change  of  title  in  the  property 
insured  bv  this  company,  or  of  any  undividea 
interest  thereof,  or  the  entering  or  foreclosure 
of  a  mortgage.  .  .  .  this  insurance  shall 
immediately  cease."  Excluding  from  con- 
fiideration  said  second  clause  contained  in  the 
policy  issued  by  the  Commercial  Union  As- 
surance Company,  it  is  manifest  that  the  pro- 
visions in  the  two  policies  in  regard  to  a  sale 
or  transfer  of  the  property  or  change  in  the 
title  thereto  are  substantially  the  same.  The 
existence  of  said  second  clause  was  one  of  the 
circumstances  in  that  particular  case,  and 
was  taken  into  consideration  in  its  decision. 
It  was  held  that  the  two  clauses  should  be 
considered  together ;  that  the  second  clause 
was  intended  to  explain  and  qualify  the 
meaning  of  the  words  of  the  first  clause,  and 
define  wbat  sort  or  nature  of  transfer  or  con- 
veyance of  the  property  and  change  of  title 
was  contemplated  and  provided  against.  We 
there  said :  "Reading  the  two  clauses  to- 
gether, the  conclusion  is  inevitable  that  it 
was  intended  that  an  alienation  of  the  prop- 
erty, to  avoid  tbe  policy,  must  be  such  that 
all  interest  or  liability  on  the  part  of  the  as- 
sured therein  named  has  ceased. "  The  decis- 
ion was  to  some  extent  based  on  the  phrase- 
ology of  said  second  clause,  but  we  do  not 
understand  that  said  clause  was  of  control- 
ling importance  and  essential  to  the  judg- 
ment that  was  rendered. 
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I  The  contention  of  the  then  appellant  was 
that  a  sale  that  is  merely  voidable  is  an  aliea- 
ation  or  change  of  title  that  defeats  a  recovery 
for  a  loss  occurring  before  the  sale  has  been 
set  aside.  It  was  conceded  by  the  court  that 
where  a  party  has  himself  made  a  deed  which 
he  may  avoid  or  not,  as  he  shall  elect,  and 
a  loss  has  occurred  after  he  has  made  such 
deed  and  before  he  has  elected  to  avoid  it, 
there  is  strong  reason  in  favor  of  holding  that 
such  an  alienation,  and  especially  under  some 
circumstances,  will  avoid  a  policy  under  a 
clause  against  a  sale,  transfer,  or  change  of 
title.  But  the  cases  relied  upon  by  said  ap- 
pellant as  establishing  its  contention  wore 
critically  examined,  and  we  then  said  :  "  In 
none  of  them  [the  cases]  is  it  held  that  a 
voidable  deed,  made  by  direction  of  a  court 
or  by  a  master  in  chancery,  where  tbe  assured, 
still  has  possession  and  tbe  same  interest  in 
the  property  that  he  had  before  such  deed  was 
maoe,  constituted  an  alienation  of  the  prop* 
erty,  within  the  meaning  of  the  clause  under 
consideration. "  In  the  same  case,  we  quoted 
with  approval  from  the  opinion  of  the  Su- 
preme Court  of  Iowa  in  Ayre»  v.  Hartford  "F. 
Ins.  Co.,  17  Iowa,  176,  85  Am.  Dec.  553,  this 
language:  "But  if  the  real  ownership  re- 
mafn  the  same, — if  there  is  no  change  in  the 
fact  of  a  title,  but  only  in  the  evidence  of 
it,  and  this  latter  change  is  merely  nominal, 
and  not  of  a  niture  calculated  to  increase  the 
motive  to  bum  or  diminish  the  motive  to 
guard  the  property  from  loss  by  fire, — the 
pol  icy  is  not  vitiated. "  And  in  the  same  case 
we  said :  "  It  is  difficult  to  perceive  how  the 
insured  whose  property  has  been  illegally 
sold,  and  who  is  entitled  to  have  the  sale  de- 
clared void,  occupies  a  different  position  than 
that  occupied  by  him  who  owns  a  mere  equity 
of  redemption.  This  court  held  in  Roberts  v. 
Fleming,  58  111.  196,  a  trustee  under  a  mort- 
gage containing  a  power  of  sale  cannot  be- 
come a  purchaser  at  his  own  sale,  either  di- 
rectly, or  indirectly  by  procuring  another  to 
purchase  for  his  benefit ;  and,  if  he  does  so 
become  the  purchaser,  the  rights  of  the  mort- 
gagor will  remain  precisely  the  same  as 
though  no  sale  had  been  made.  And  so  hero 
the  interest  of  the  insured  remained,  not- 
withstanding the  sale,  precisely  as  it  was  be- 
fore. "  In  the  same  case  we  said :  "  The  case 
here,  in  brief,  is  simply  this :  A  trust-deed 
is  made  of  property  to  secure  a  debt.  After- 
wards the  maker  of  the  deed  takes  out  a  pol  icy 
of  insurance  upon  the  same  property,  in 
which  there  is  a  clause  prohibiting  its  al- 
ienation. The  trustee,  without  his  consent 
and  against  his  protest,  sells  the  property  to 
the  cestui  que  trust.  The  maker  of  the  trust- 
deed  is  in  possession  when  the  deed  is  made, 
and  remains  in  possession  until  after  the  sale, 
and  asserts  his  right  of  possession  and  of 
ownership,  and,  within  a  reasonable  time, 
institutes  legal  proceedings  to  set  the  sale 
aside.  As  to  him  the  sale  is  void,  and  he  is 
entitled  to  redeem,  notwithstanding  the  sale, 
and  his  Interest  since  the  sale  is  just  as  great 
as  it  was  before.  The  same  motives  which 
can  be  presumed  to  have  urged  him  to  pro- 
tect the  property  and  preserve  it  from  destruc- 
tion before  the  sale  urge  him  to  protect  and 
preserve  it  from  destruction  after  the  sale. " 
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Tbe  leral  principles  upon  which  the  decision 
in  the  Oimmereial  Union  Auur,  Co,  Ccue  were 
based  were  two:  Firai,  tbe  principle  an- 
Doonced  in  numerous  former  decisions  of 
this  court,— that  a  trustee  under  a  mort/^age 
containing  a  power  of  sale  cannot  become  a 
purchaser  at  his  own  sale,  cither  directly  or 
indirectly,  and  that  if  he  does  so  become  the 
purchaser,  and  there  has  been  no  ratification 
of  the  sale  by  the  mortgagor,  the  rights  of 
the  mortgagor  will  remain  precisely  the 
game  as  though  no  sale  had  taken  place; 
teeand,  that  an  alienation  or  change  of  title 
that  18  made  without  the  act  or  consent  of 
the  insured  will  not  create  a  breach  of  a  con- 
dition in  a  policy  against  a  sale  or  change 
of  title  unless  there  lias  been  an  actual  sale 
or  alienation  of  the  property  that  is  valid 
igainst  the  insured.  This  being  so,  the 
present  case  falls  within  the  rule  announced 
m  the  Oommereial  Union  Assur.  Co.  Ckue  and 
is  governed  by  it.  There  appellee's  testator 
held  only  an  equity  of  redemption  in  the  in- 
sured premises  when  the  policy  of  insurance 
was  taken  out,  and,  notwithstanding  the  sale 
and  subsequent  deeds,  he  still  continued  to 
be  tbe  owner  of  said  equity  of  redemption, 
and  "his  rights  remained  precisely  the  same 
as  though  no  sale  had  been  made. "  The  right 
to  insist  upon  a  forfeiture  under  a  clause 
against  alienation  or  chance  of  title  is  stricti 
jurU,  and  such  ri^ht  must  be  brought  clearly 
within  the  forfeitinir  clause.  Aurora  F.  Jn8. 
Co.  y.  Eddy,  65  IltT  218.  Such  a  clause  is 
couched  in  language  of  the  insurance  com- 
pany's own  selection,  and  its  tendency  is  to 
narrow  and  limit  the  obligation  of  the  com- 
pany, and  defeat  the  indemnity  which  it  was 
the  purpose  of  the  assured  to  obtain.  The 
burden  of  proof  was  upon  appellant  to  estab- 
lish that  there  had  been  a  chanee  of  title  that 
was  valid  as  against  the  insured.  This  it  did 
oot  do.  The  sale  that  appears  in  the  record 
was  made  without  the  consent  of  Scammon, 
snd  he  expressly  repudiated  it,  and  remained 
in  possession  of  the  premises,  claiming  to  be 
owner.  The  sale,  without  a  ratification  of 
it  by  Scammon,  was  invalid,  and  he  never 
ratified  it  by  acquiescence  or  otherwise. 

It  is  urged  that,  several  months  before  the 
loss.  Babcock  took  out  a  policy  for  $5,000 
Qpon  the  property  here  in  question,  in  the 
Commercial  Union  Assurance  Company,  to 
which  the  appellant  company  never  consent- 
ed, and  that  the  risk  covered  by  this  policy 
was  thereby  terminated.  The  provision  of 
Uiis  policy  involved  in  behalf  of  this  claim 
is  as  follows :  "If  the  assured,  or  any  other 
person  or  parties  interested,  shall  have  exist- 
ing during  the  continuance  of  this  policy 
uy  other  contract  or  agreement  for  insurance 
Whether  valid  or  not)  against  loss  or  dam- 
age by  fire  on  the  property  hereby  insured, 
or  any  part  thereof,  not  consented  to  by  this 
company  in  writing,  and  mentioned  in  or  in- 
dorsed upon  this  policy,  then  this  insurance 
^hall  be  void  and  of  no  effect.**  Babcock,  at 
;be  time  he  procured  his  policy,  claimed  an 
insurable  interest  in  the  property,  and  he 
did  not  have,  and  never  had,  any  interest  in 
the  policy  now  in  suit.  The  designation, 
"ftoy  other  person  or  parties  interested," 
includes  only  persons  or  parties  interested 
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in  the  insurance  merely.  Acer  v.  Hart- 
Jord  Merchants  Jm.  Co.  57  Barb.  68.  The  ex- 
pression, **any  other  contract  or  agreement 
for  insurance',''  found  in  this  policy,  does 
not  apply  to  insurance  procured  by  a  third 
person  without  the  knowledge  and  consent 
of  tbe  assured,  said  third  person  having  or 
claiming  an  insurable  interest  in  the  prop- 
erty, and  no  interest  in  the  policy  issued  to 
the  assured.  May,  Ins.  §  872 ;  2  Wood,  Ins. 
§  877 ;  jEtna  F.  Ins,  Co.  v.  Tyler,  16  Wend* 
885,  80  Am.  Dec.  90;  Mutval  Safety  Ins.  Co. 
V.  Sons,  2  N.  Y.  285 ;  Burton  v.  Gore  Dist, 
M.  Ins.  Co.  14  U.  C.  Q.  B.  842.  We  think 
that  the  policy  in  suit  was  not  terminated 
by  the  issuance  of  the  subsequent  policy  to 
Babcock. 

It  appears  from  the  evidence  that  the 
loss  upon  the  property  covered  by  this  pol- 
icy was  $6,500.  and  that  the  insurance  upon 
the  premises  destroyed  was  $10,000,  s.  «., 
$5,000  insured  by  the  Scammon  policy,  and 
$5,000  insured  by  the  Babcock  policy.  It  is 
claimed  that  it  was  error  in  the  trial  court 
to  refuse  to  hold  as  law  applicable  to  the 
case  the  following  proposition :  **It  appear- 
ing from  the  evidence  that  the  amount  of  in- 
surance upon  the  property  described  in  the 
policy  at  the  time  of  the  loss  was  $10,000, 
and  that  the  policy  in  suit  was  for  $5,000, 
the  plaintiff  cannot  in  any  event  recover  in 
this  action  more  than  one  half  of  the  amount 
of  such  loss.**  Said  proposition  of  law  waa 
predicated  upon  a  provision  contained  in  the 
policy  sued  on  that,  if  there  shall  be  other 
insurance  upon  the  property,  the  insured 
shall  not  be  entitled  to  demand  or  recover  of 
this  company  any  greater  portion  of  the  loss 
or  damage  sustained  than  the  amount  hereby 
insured  shall  bear  to  the  whole  amouix  of 
such  contracts  or  agreements  for  insurance.  * 
It  is  to  be  noted  that  the  provision  for  an 
apportionment  is  only  to  become  operative 
**  if  there  shall  be  other  insurance  upon  the 
property ;"  and,  as  we  have  seen,  insurance 
which  is  obtained  by  a  third  person,  and 
upon  another  distinct  and  insurable  interest, 
cannot  be  reffarded  as  "other  insurance. ** 
We  understand  the  rule  to  be  that  a  provision 
for  apportionment  of  loss  if  there  is  other 
insurance  applies  only  to  cases  where  tbe  in^ 
suranco  covers  the  same  interest. 

It  is  suggested,  however,  that  the  insur- 
ance to  Babcock  was,  at  the  instance  of 
Scammon,  decreed  by  the  court  of  chancery 
to  have  been  an  insurance  of  the  trustee  of 
Scammon,  and  of  which  Scammon  had  the 
benefit,  and  that  jt  was  an  insurance  of  tho 
property,  within  the  meaning  of  this  clause 
m  the  policy, — as  much  so  as  it  would  have 
been  if  the  policy  had  been  issued  to  Scam- 
mon instead  of  Babcock.  This  claim  pro- 
ceeds upon  the  assumption  that  the  relation 
of  Babcock  to  Scammon  was  that  uf  an  ex- 
press trustee  created  by  voluntary  act.  But 
it  appears  from  the  record  and  the  decree 
that  he  was  found  by  the  chancery  court  to 
be  a  trustee  ex  maleficio  for  Scammon,  and  it 
was  held  that  he  could  make  no  profit  from 
his  own  wrongful  act.  In  Commercial  Union 
Assur.  Co.  V.  l3cammon,  supra,  we  had  under 
consideration  a  policy  of  insurance  issued  to 
Scammon,  and  a  subsequent  policy  on  the 
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same  property  Issued  to  Babcock,  and  In 
fipeakins:  of  the  latter  policy  we  said :  ''Ap- 
pellee had  nothing  to  do  with  the  issuing 
of  that  policy.  He  made  no  claim  of  rights 
under  it.  He  could  have  done  nothing  to 
enforce  it.  He  was  in  no  way  bound  by 
anything;  done  by  Babcock  or  the  mortgage 
company.  He  in  no  le^al  sense  ratified  any- 
thing done  by  him  or  it  in  procuring  the  pol- 
icy. All  that  he  had  a  right  to  do,  and  all 
that  he  did  do,  was  to  ask  a  court  of  equity 
to  require  Babcock  to  account  to  him  for 
any  money  actually  received  by  him  under 
his  false  claim  of  ownership.  ...  As 
between  the  parties  it  was  sufficient  for  the 
chancellor  to  know  that  Babcock  had  actually 
received  money,  as  rent,  insurance  money^, 
or  otherwise,  under  a  claim  of  ownership 
which  was  fraudulent  and  invalid,  to  au- 
thorize a  decree  requiring  him  to  pay  it  over 
to  the  rightful  owner. "  This  language  seems 
to  be  applicable  to  the  case  at  bar,  and  to 
the  particular  matter  now  under  considera- 
tion. Babcock,  at  the  time  of  the  issuance 
•of  the  Commercial  Union  Assurance  Com- 
pany policy  which  is  at  issue  in  this  case, 
•ttnd  at  the  time  of  the  loss,  Had  an  insurable 
interest.  Said  company  paid  the  loss  to  him. 
It  would  seem  that  neither  the  taking  out  of 
that  insurance  nor  the  payment  of  that  loss 
"would,  under  any  of  the  provisions  contained 
in  the  prior  policy  issued  by  appellant  to 
'8cammon,  either  invalidate  the  insurance 
K)f  Bcammon  or  lessen  the  amount  due  him 
under  the  terms  of  his  policy.  Afterwards 
the  court  of  chancery  found  that  Babcock 
was  a  trustee  and  ex  maleficio,  and  decreed 
that  he  should  make  no  profit  by  his  tort, 
and  should  account  to  Scammon  for  the  in- 
surance money  which  he  had  received  under 
a  claim  of  ownership  which  was  fraudulent 
and  invalid.  As  was  said  by  us  in  the 
Commercial  Union  Asmr,  Co,  Cote,  Scammon, 
in  obtaining  this  decree,  ''in  no  legal  sense 
ratified  anything  done  by  Babcock  in  procur- 
ing the  policy,"  and  was  in  no  "way  bound 
^y  anything  done  by  Babcock. "  And,  if  this 
1)0  so,  then  there  is  no  reasonable  or  plausible 
theory  upon  which  the  insurance  covered  by 
the  Babcock  policy  can  be  regarded  as  "  other 
insurance, "  within  the  meaning  of  the  policy 
here  in  suit,  or  upon  which  an  apportionment 
of  the  loss  can  be  based.  There  was  no  error 
in  refusing  to  hold  the  proposition  of  law 
submitted  Dy  appellant.  Some  other  grounds 
of  objection  to  the  judgment  that  was  entered 
by  the  circuit  court  are  submitted  by  the 
briefs,  but  we  think  it  unnecessary  to  discuss 
them  in  detail.  Suffice  it  to  say  that  we  find 
in  the  record  no  substantial  error  for  which 
the  judgment  should  be  reversed. 

The  judgment  of  the  AppelUUe  Court  is  af- 
firmed. 

A  petition  for  rehearing  was  subsequently 
jgrauted  after  which  Wilkin, «/.,  on  behalf 
of  the  court  delivered  the  following  opinion : 

Since  filing  the  foregoing  opinion,  upon 
consideration  of  a  petition  on  behalf  of  Ap- 
pellant  for  a  rehearing,  we  have  thought  it 
proper  to  again  examine  the  question  as  to 
whether  the  sale  and  conveyance  by  the 
United  States  Mortgage  Company  to  Rees, 
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and  the  deed  to  Babcock  by  the  latter,  so 
changed  the  title  to  the  insured  property  as  to 
exonerate  appellant  from  liability  un(fer  the 
condition  in  its  policy  against  alienation : 
and  for  that  purpose  this  rehearing  was  al- 
lowed. 

It  has  insisted  that  in  holding  Commercial 
Union  Auur,  Co.  y.  Seammon,  126  111.  355, 
decisive  of  the  foregoing  question,  proper 
regard  is  not  paid  to  the  distinction  between 
clauses  in  policies  of  insurance  against  a 
mere  change  of  interest,  and  those  which  for- 
bid any  alienation,  change,  or  transfer  of 
title.  That  there  is  a  well-defined  distinction 
between  the  two  classes  of  alienation  clauses 
no  one  will  deny,  and  it  is  further  conceded 
that  those  against  change  of  title  are  gen- 
erally held  to  be  the  stronirer  of  the  two. 
See  note  to  Morrison  ▼.  jTsnnsssee  Marine  S 
F.  Ins,  Co.  69  Am.  Dec.  804.  The  first 
branch  of  the  opinion  in  the  Commercial 
Union  Assurance  Case  undoubtedly  proceeds 
upon  the  theory  that  the  policy  then  in  suit 
only  prohibited  a  change  of  interest,  but  it 
was  also  there  insisted,  as  it  is  here,  that  that 
policy  forbade  any  change  of  title,  and  there- 
fore the  insurance  had  ceased  before  the  loss 
occurred ;  and  so  the  last  branch  of  that  opin- 
ion deals  with  the  question  of  change  of  title, 
and  not  merely  change  of  interest.  We  there 
distinctly  held  that  the  rule  contended  for  by- 
counsel  for  the  appellant,  based  on  the  au- 
thority of  Fland.  Ins.  406,  and  Wood,  Ins. 
^  518,  was  inapplicable  where  the  sale, 
though  only  voidable,  was  made  without  the 
consent  of  the  owner ;  he  continuing  in  pos- 
session of  the  insured  property,  and  asserting 
his  title  thereto,  until  he  obtained  a  decree 
of  court  avoiding  the  sale.  This  we  'i&n  make 
no  clearer  than  is  done  by  the  foregoing  opin- 
ion of  Justice  Baker,  tience  we  have  found 
it  necessary,  in  deciding  this  case,  to  address 
ourselves  to  a  reconsideration  of  the  decision 
in  that,  and,  having  done  so,  feel  reassured 
of  the  correctness  of  the  conclusion  there  an- 
nounced. 

Although  the  sale  in  question  was  only 
voidable  in  its  inception,  still,  when  it  was 
set  aside  by  the  decree  of  a  court  of  com- 
petent jurisdiction,  at  the  instance  of  the  in- 
sured. It  became  void.  Bishop,  in  bis  work  \ 
on  Contracts,  (sec.  611,)  says:  "A  contract  } 
is  void  when  it  is  without  any  legal  effect ; 
voidable  when  it  has  some  effect,  out  is  li- 
able to  be  made  void  by  one  of  the  parties 
or  a  third  person."  These  definitions  are  ap 
plicable  to  sales  or  other  acts  which  may  be 
void  or  voidable,  as  well  as  to  contracts :  and, 
applied  to  this  case,  the  sale  and  deeds  to 
Rees  and  Babcock,  which  were  voidable  at 
the  instance  of  Scammon,  became  absolutely- 
void  as  to  him  when  set  aside.  It  become's 
important,  then,  under  the  contention  of  ap- 
pellant's counsel,  to  determine  at  what  date 
they  shall  be  deemed  to  have  become  void,  be- 
cause from  tliat  time  forward  Scammon 's  title, 
was  as  complete  as  though  no  sale  or  con  - 
veyance  had  been  made ;  and  it  is  well  settled 
that,  although  he  may  have  been  temporarily 
devested  of  his  title,  still,  if  he  had  regained 
it  at  the  time  the  loss  occurred,  there  was  no 
J  breach  of  the  condition  prohibiting  a  change 
I  of  title  which  would  defeat  the  Insuraiuya. 
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Wood,  Ids.  p.  895 ;  Lans  y.  Mains  Mut,  F. 
Ita.  6b.  12  Me.  44,  28  Am.  Dec.  100. 

The  rule  laid  down  by  Mr.  Wood,  to  the 
if  ect  that  a  sale  which  "  is  merely  voidable 
is  an  alienation  that  defeats  a  recovery  for  a 

loss  occarring  before  the  sale  has  been  set 
aside,*  (Wo<>a,  Ins.  g  832,)  seems  to  proceed 
upon  the  theory  that  such  a  sale,  as  between 
the  insurer  and  insured,  must  be  deemed 
valid  to  the  date  of  the  decree  declaring  it 
Toid.  Certainly  that  theory  is  not  correct 
when  applied  to  an  involuntary  sale,  like 
Uie  one  here  relied  upon  by  appellant.  If 
It  is,  the  insurance  company  can  take  ad- 
vantage of  the  illegal  act  of  a  third  party, 
to  avoid  its  liability,  when  the  insured  has 
been  guilty  of  no  wron^  or  negligence  what- 
ever. In  view  of  the  decree  setting  Uie  sale 
aside,  Scammon  must  be  held  to  have  acted 
with  proper  diligence  in  asserting  his  right 
to  avoid  the  illegal  and  voidable  act  of  the 
mortgage  company  in  its  attempt  to  deprive 
him  of  his  property ;  and  to  say  that,  because 
that  property  was  destroyed  before  he  could 
succeed  in  obtaining  his  decree,  therefore  ap- 
pellant shall  be  relieved  from  all  liability  on 
its  policy,  would  be  unjust  and  unreasonable 
in  the  extreme.  Suppose  that  sale  did  enable 
Babcock  to  get  other  insurance,  and  that  one 
<rf  the  objects  in  inserting  the  clause  against 
change  of  title  was  to  prevent  the  obtaining 
of  other  insurance.  8cammon  was  In  no  way 
to  blame  for  that  result.  He  did  all  the  law 
required  him  to  do  to  have  the  illegal  title 
declared  void.  It  was  not  his  fault  that  in 
the  mean  time  other  insurance  was  obtained. 
Suppose  the  loss  had  occurred  immediately 
after  the  sale.  Would  it  have  been  contended 
that  the -rule  above  quoted  from  Wood  could 
hive  been  invoked  to  defeat  the  insurance? 

We  entertain  no  doubt  that,  as  between 
these  parties,  said  sale  and  convevances,  upon 
the  decree  setting  them  aside,  became  void 
from  the  beginning,  and  left  Scanunon's  title 
ss  absolute  at  the  time  of  the  loss  as  though 
DO  sale  had  been  made.  But,  even  if  it  could 
be  said  that  the  sale  should  be  treated  as  a 
transaction,  to  which  Scammon  was  a  party, 
in  the  nature  of  a  voidable  agreement  between 
parties,  we  think  the  voidable  title  became 
void  as  of  a  date  prior  to  the  loss  here  sued 
for.  In  Bispham's  Principles  of  Equity, 
(s«^  472.)  it  is  said :  "A  transaction  which 
is  capable  of  being  rescinded  on  the  ground 
of  fraud  is  to  be  treated  as  good  until  re- 
scinded, and  not  as  bad  until  confirmed." 
The  author  then  goes  on  to  say :  **Mr.  Wil- 
Hsh.  in  his  argument  in  Oakes  v.  Turqvand, 
I.  R.  2  H.  L.  825,  before  the  house  of  lords, 
put  the  following  inquin* :  'When  you  sav 
that  an  agreement  is  voidable,  and  not  void, 
ftnd  when  the  complainant  endeavors  to  in- 
tlst  upon  his  right  to  treat  it  as  void,  is  the 
a^^ment  to  be  taken  as  valid  until  re- 
scinded, or,  when  rescinded,  to  be  taken  to 
Uve  been  void  from  the  first?'  And  this  in- 
quiry was  answered  by  the  tribunal  to  which 
it  was  addressed  to  the  effect  that  the  agree- 
ment was  to  be  taken  as  subsisting  untu  re- 
scinded, but  with  this  important  qualifica- 
tion,— ^that  it  was  not  to  be  considered  as 
rescinded  only  as  of  the  date  of  the  decree  of 
the  court  setting  the  transaction  aside,  but 
ULuRA. 


as  of  the  date  of  the  unequivocal,  open 
declaration  of  the  injured  party  that  he  de- 
manded a  rescission,  followed,  upon  refusal, 
by  a  prompt  application  to  the  courts." 

Before  the  fire,  Scammon  informed  Babcock 
that  his  claim  of  title  to  the  insured  premises 
was  illegal,  and  would  not  be  recognized  by 
him,  ana  he  also  notified  both  Babcock  and 
his  attorney  that  he  would  take  steps  to  set 
aside  said  title.  He  remained  in  possession 
of  the  property,  in  defiance  of  Babcock 's 
claim  01  ownership,  until  he  succeeded  in 
obtaining  a  decree  sustaining  his  claim  and 
overthrowing  that  of  Babcock.  The  latter 's 
title  then,  at  most,  became  void  from  the  time 
of  these  open  and  unequivocal  declarations 
and  acts  of  the  insured.  Especially  is  the 
fact  that  the  insured  remained  in  possession 
of  the  insured  property  until  after  the  loss, 
claiming  title  thereto,  an  important  element 
in  this  case,  in  determining  when  the  void* 
able  sale  should  be  treated  as  becoming  void, 
between  the  parties  to  this  suit. 

There  is  no  view  of  the  question  under 
consideration,  consistent  with  reason  and 
justice,  which  will  permit  appellant  to  take 
advantage  of  that  illegal  and  unauthorized 
sale  to  avoid  liability  upon  its  contract  of  in- 
surance. Being  satisfied  that  all  other  ques- 
tions raised  on  this  record  were  properly  dis- 
posed of  on  the  former  hearing,  the  judgment 
of  the  Appellate  Court  tnll  again  be  affirmed. 


ILLINOIS  CENTRAL  R.  CO.,  Appt, 
PEOPLE  of  the  State  of  Illinois. 
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.m.. 


1.  Changing  the  number  of  the  aeotien 
of  a  statute  to  be  amended  by  a  bill  af- 
ter the  blllhae  been  twice  read  will  not 
require  the  readlnffs  to  be  repeated  where  both 
numbers  clearly  refer  to  the  same  eectlon  and 
the  number  as  first  stated  was  taken  by  mistake 
from  the  Revised  Statutes  instead  of  the  orlglcal 
Act  and  the  Identity  of  the  bill  which  set  out  in 
full  the  section  to  be  amended  Is  sufficiently  es- 
tablished through  all  Its  stores. 

8.  A  fkst  mallKtrain  running  daily  on 
schedule  time  carrying  passengers* 
and  advertised  as  a  paasenirer  train  with  throuerh 
ooacb  and  sleeping  car.  Is  a  **refru1ar  passenger 
train"  within  the  meaning  of  a  statute  requiring 
such  trains  to  stop  at  the  county  seat,  although 
the  main  object  of  the  train  as  originally  organ- 
ized may  have  been  the  expeditious  transpor- 
tation of  the  United  States  maiL 

8«  Whether  a  certain  fkst  mail  train  is 
a  regular  passenger  train  or  not  is  not 
a  question  for  expert  testimony  on  which  the 
opinion  of  a  railroad  officer  can  be  received. 


NOTS.-- Of  the  highest. importance  to  railroad 
companies  and  of  great  importance  to  towns 
through  which  railroads  pass,  as  well  as  to  the 
traveling  public.  Is  the  above  decision  upon  the  Il- 
linois statute  compelling  trains  to  stop  a*  certain 
stations.  The  above  may  be  regarded  as  the  lead- 
ing case  on  this  general  subject  although  It  Is  not 
strictly  a  pioneer  case,  as  will  be  seen  from  the 
earlier  niinois  cases  therein  dted. 


See  also  24  L.  R.  A.  502. 
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4.  A  throucfh  fitft  train  which  crosses  a 
brldfi^  over  a  river  mt  m  ooimty  seat 
throufirh  which  it  passes  is  not  exempt 
from  duty  under  the  Illinois  General  Railroad 
Law,  6  88,  to  stop  for  passengers  at  its  station  at 
such  county  seat  by  reason  of  the  fact  that  it 
leaves  the  main  line  and  starts  on  the  approach  to 
the  bridflre  three  miles  from  the  city  limits  at 
which  point  it  Is  met  by  a  short  train  from  the 
county  seat  to  exchange  passengers. 

5«  The  use  of  short  trains  fin*  transfer 
purposes  which  meet  a  through  train  at  a  dis- 
tance from  the  station  at  a  county  seat  does  not 
constitute  a  compliance  with  the  statute  which 
requires  all  passenger  trains  to  stop  at  such  sta^ 
tion  to  receive  and  tot  off  passengers. 

6.  A  law  reqnirin«(  all  r^gnUtr  passen* 
fl^er  trains  to  stop  at  oonntj-  seats  does 
not  constitute  a  regulation  of  interstate  com- 
merce even  as  to  a  train  which  runs  to  another 
state  and  carries  United  States  mail, 

V.  lAndfcrants  by  Congress  to  states  in 
aid  of  railroads  do  not  relieve  a  railroad 
thus  aided  from  the  regulation  and  control  of 
the  state  in  which  it  is  incorporated. 

8.  A  state  statute  reqnlringa  ftist  mail 
train  like  other  passenger  trains  to 
stop  at  a  oonnt y  seat  instead  of  running 
through  the  place  at  a  distance  from  the  station 
on  another  track  does  not  constitute  an  unconsti- 
tutional Interference  with  the  ITederal  govern- 
ment. 

9*  A  statute  authorising  a  railroad  to 
oonnect  with  rails  of  a  railroad  bridge 
where  it  terminates  on  any  line  of  a  continuous 
railroad  thoroughfare  of  which  the  bridge  is  a 
part  does  not  exempt  such  road  from  a  require- 
ment tbat  trains  must  stop  at  its  terminal  station 
where  the  connection  has  been  made  several  miles 
from  such  station. 

10.  A  writ  of  mandamus  will  not  be  de- 
nied in  the  exercise  of  discretion  where  a  clear 
legal  right  to  it  Is  shown. 

11*  A  mandamus  requtring  all  regular 
passenger  trains  to  stop  at  a  station  is  Jus- 
tified by  the  unlawful  refusal  of  a  railroad  com- 
pany to  stop  one  such  train  at  the  station. 

CBadey^  Oh.  J.,  dteentejy 
(November  2,  ISQEJ 

APPEA.L  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Alexander  County 
oompelling  it  by  maiida9:ius  to  stop  all  of  its 
regular  passenger  trains  coming  into  the  city 
of  Cairo  at  the  passenger  station  to  receive  and 
let  off  passengers.    Affirmed, 

The  facts  are  stated  in  the  opinioD. 

Messrs,  Green  A  Gilbert  for  appellant. 

MessrsMjAusden  A  Leek,  for  appellees: 

Every  fact  and  circumstance  shows  most 
clearly  that  the  section  amended  was  section 
26,  and  tbat  the  use  of  the  number  "63"  was  a 
palpable  mistake  or  clerical  error.  Tbe  num 
ber,  must,  therefore,  be  rejected  or  disregard- 
ed, and  the  Amendatory  Act  be  held  to  be 
amendatory  of  section  25,  there  being  no  sec- 
tion 68  in  tbe  AcL 

The  bill  as  originally  introduced  was  de- 
scribed as  an  Act  to  amend  an  Act  in  rela- 
tion to  fencing  and  operating  railroads,  etc. 
It  referred  to  no  particular  section.  Had  it 
19L.R.  A. 


become  a  law  with  that  title  it  would  have 
been  a  valid  or  legal  enactment  in  all  respects. 

Timm  v.  ffarrtson,  109  111.  698;  Johnson  ▼. 
Fio^,  83  111.  431. 

The  court  may,  with  the  strictest  legal  pro- 
priety, hold  that  section  26  was  the  section  in- 
tended to  be  amended,  and  insert  "26"  in  tbe 
place  of  '*63."  Every  fact  and  circumstance 
show  that  it  was  26  and  not  63. 

Rosenthal  v.  Prussing,  108  HI.  128;  Sehooi 
DireetorsY,  School  Directors,  78111.  249;  Walker 
▼.  Sprinafield,  94  111.  864;  People  ▼.  Loewer^ 
thai,  93  111.  191. 

When  an  Act  of  the  Legislature  is  duly  cer- 
tified to  by  the  secretary  of  state  and  publiabed 
as  a  law  of  the  state,  tbe  courts  must  receive 
it  as  having  been  pieissed  in  the  manner  re- 
quired by  the  Constitution,  unless  the  contraix 
fi  clearly  made  to  appear. 

Eenamt  v.  Petersburg,  63  HI.  167. 

This  Amendatory  Act  of  1879  was  passed 
upop  by  this  court  in  Ohieago  A  A.  R.  Go,  y. 
People,  106  Dl.  667;  in  Peaue  ▼.  Louisville  <k 
J^.  R,  Co.  120  HI.  48;  and  by  the  appellate 
court  in  Ohio  dt  M.  R,  Go,  v.  People,  29  Dl. 
App.  661 ;  and  it  has  no  doubt  been  acted  upon 
and  obeyed  by  every  railroad  company^  in  the- 
state  having  a  road  or  roads  running  into  or 
through  county  seats. 

Tbe  supreme  court  of  this  state  has  expressly^ 
held  Uiat  the  statute  in  question  is  not  obnox- 
ious to  the  objection  that  it  is  a  regulation  of 
interstate  commerce. 

Chicago  db  A.  R,  Co,  ▼.  People,  supra.  See 
also  Davidson  v.  State,  4  Tex.  App.  646.  80 
Am.  Rep.  166;  Smith  ▼.  Alabama,  124  U.  S. 
466,  81  L  ed.  608;  Stone  v.  Farmers  Loan  A 
T.  Go,  116  U.  8.  307.  29  L.  ed.  686;  Louisville, 
N.  CdbT.R  Go.  ▼.  Mississippi,  188  U.  8. 
687,  88  L.  ed.  784. 

If  a  train  is  equipped  as  a  passen^r  traii» 
and  is  advertised  to  and  does  carry  passengers, 
it  is  certainly  a  passenger  train.  If  such  a 
train  runs  daily  on  a  schedule  time,  it  is  cer- 
tainly a  regular  passenger  train. 

Chicago  &  A,  R.  Co.  ▼.  People  and  Ohio  A 
M,  R,  Co,  V.  People,  supra. 

Whether  or  not  the  train  in  question  was  a 
regufar  passenger  train  was  not  a  question  of 
science,  skill,  or  trade  upon  which  an  expert  i» 
permitted  to  give  an  opinion. 

Chicago  db  A,  R.  Co.  v.  Springfield  db  N.  W. 
R.  Go.  67  111,  142;  Hopkins  v.  Indianapolis  db 
St.  L.  R.  Co.  78  111.  82;  Chicago  ▼.  McGiven, 
78  HI.  847;  Pennsylvania  Co,  v.  Gonlan,  101 
111.  93;  Wight  Fire  Proof  Go.  v.  Poczekai,  130- 
lU.  189. 

Appellant  is  required  by  the  law  to  operate 
its  railroad  as  one  continuous  line. 

Sending  up  the  short  train  or  trains  from 
Cairo  to  meet  or  connect  with  trains  arriving 
at  Mounds  from  tbe  north  and  arriving  tbere 
from  the  south,  running  through  Cairo  tc  reach 
the  Mounds,  would  be  an^'thing  but  operating 
the  road  as  a  continuous  hue,  but  rather  as  two 
roads. 

Union  Pac.  R,  Co,  v.  Hall,91  U.  8.  343,  23 
L.  ed.  428;  United  States  Y.  Union  Pac.  R.  Co. 
4  Dill.  479;  People  v.  Louimlle  db  N.  R,  Co. 
120  111.  48;  Ohio  db  M.  R.  Co.  v.  PeopU,  120  III 
200;  Chicago  db  A.  R,  Co,  v.  Buffem,  129  111. 
274;  State  v.  Hartford  db  N.  M,  R.  Go.  ^ 
Conn.  63a 
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Hagntder, «/.,  deliyered  the  opinion  of 

the  court : 

This  is  a  petition  for  a  mandamus,  filed 
on  April  17»  1891,  in  the  circuit  court  of 
Alexander  county,  in  the  name  of  the  peo- 
ple, by  the  state's  attorney  of  that  county, 
against  the  Illinois  Central  Railroad  Com- 
pany, to  compel  that  company  to  cause  all 
of  its  regular  passenger  trains  coming  into 
the  city  of  Cairo  to  m  brought  down  to  the 
passenger  station  at  the  intersection  of  Second 
and  Ohio  Levee  streets,  in  that  cit^,  and 
there  stopped  a  sufficient  length  of  time  to 
recelTc  and  let  off  passengers  with  safety. 
Amendments  were  made  to  the  petition,  and 
a  demmxer  to  the  amended  petition  was 
OTerruled.  Amendments  were  also  made  to 
the  answer.  The  circuit  court  sustained  a 
special  demurrer  to  certain  paragraphs  of 
the  amended  answer,  and,  replications  being 
filed  to  certain  other  paragraphs  thereof,  a 
Jury  was  waived,  and  the  cause  submitted 
to  the  court  for  trial,  b^  agreement*  upon 
the  issues  of  fact.  The  issues  of  fact  were 
found  in  favor  of  the  petitioner,  and  ludg- 
ment  was  rendered  in  accordance  with  the 
prayer  of  the  petition.  From  such  Judg- 
ment, the  present  appeal  is  prosecuted. 

One  of  tne  defenses  made  by  the  respond- 
ent below,  and  the  disallowance  of  which 
is  here  assigned  as  error,  was  that  section  88 
of  chapter  114  of  the  Revised  Statutes,  being 
section  35  of  the  Act  of  1874,  in  relation  to 
fencinf  and  operating  railroads,  as  amended 
in  1879,  did  not  pass  the  lower  House  of  the 
Legislature,  and  never  became  a  law.  Sec- 
tion 25  of  **  An  Act  in  Relation  to  Fencing 
and  Operating  Railroads,"  approved  March 
31,  1874.  in  force  July  1,  1874,  read  as  fol- 
lows:  ** Every  railroad  corporation  shall 
cause  its  passenger  trains  to  stop,  upon  the 
arrival  at  each  station  advertisea  by  such 
corporation  as  a  place  for  receiving  and  dis- 
charging passengers  upon  and  from  such 
trains,  a  sufficient  length  of  time  to  receive 
and  let  off  such  passengers  with  safety.  ** 
Hurd,  Rev.  Stat.  1874,  p.  811,  chap.  114, 
§  63.  Amonff  the  Laws  of  1879,  printed  by 
authority  of  law,  and  certified  by  the  secre- 
tary of  state,  is  the  following  Amendatory 
Act :  **  An  Act  to  Amend  Section  25  of  '  An 
Act  in  Relation  to  Fencing  and  Operating 
Railroads,'  approved  March  81,  1874,  in 
force  July  1,  1874.  Approved  May  29,  1879, 
in  force  July  1,  1879.  Section  1.  Be  it  en- 
acted by  the  people  of  the  state  of  Illinois, 
represented  in  the  General  Assembly,  that 
section  25  of  an  Act  entitled  'An  Act  in  Re- 
lation to  Fencing  and  Operating  Railroads, ' 
spproved  March  81,  1874,  in  force  July  1, 
1874,  be  amended  so  as  to  read  as  follows: 
'Sec  25.  Time  of  stop  at  stations.  Every 
railroad  corporation  shall  cause  its  passenger 
trains  to  stOD,  upon  its  arrival  at  each  station 
advertised  hy  such  corporation  as  a  place 
for  receiving  and  discharging  passengers  up- 
on and  from  such  trains,  a  sufficient  length 
of  time  to  receive  and  let  off  passengers  with 
safety :  provided,  all  regular  passenger  trains 
Eball  stop  a  sufficient  length  of  time  at  the 
railroad  station  of  county  seats  to  receive 
Md  let  off  passengers  with  safety.*  Ap- 
proved May  09,  1879."  111.  Laws  1879.  p. 
1»  L.  R.  A. 


225.  The  Amendment  of  1879  to  section  25 
of  the  Act  of  1874  was  the  proviso  at  the  end 
of  the  section.  It  is  claimed  that  the  Amenda- 
tory Act  above  set  forth  was  not  adopted  in 
accordance  with  the  requirements  of  the 
Constitution,  and  that,  therefore,  the  said 
proviso  is  not  now  in  force.  The  provision 
of  the  Constitution  which  is  alleged  to  have 
been  violated  in  the  passage  of  the  Act  ia 
the  first  clause  of  section  13  of  article  4. 
That  clause  requires  that  "every  bill  shall 
be  read  at  large  on  three  different  days,  in 
each  House.'' 

It  is  not  denied  that  the  Amendatory  Act 
received  the  signatures  of  the  speakers  of 
both  Houses,  and  the  approval  of  the  gov* 
emor.  Such  verification  is  prima  facie  evi- 
dence of  its  validity  as  a  legislative  enact- 
ment. But  it  is  the  settled  law  of  this  state 
that  the  journals  of  either  branch  of  the 
Legislature  may  be  resorted  to  for  the  pur- 

nof  overcoming  such  prima  facie  evi- 
e.  It  may  be  shown  from  the  journals 
that  an  Act  was  not  passed  in  the  mode  pre- 
scribed by  the  Constitution.  Bpangler  v. 
Jacoby,  14  111.  297,  58  Am.  Dec  571 ;  Turley 
V.  Logan  County,  17  111.  151 ;  PreMott  v. 
lUinoit  dk  M,  Canal  Trustees,  19  111.  824; 
People  V.  Btame,  85  111.  121.  Accordingly, 
upon  the  trial  below,  the  respondent  intro- 
duced in  evidence  the  official  journal  of  the 
House  of  Representatives  of  the  thirty-first 
Greneral  Assembly,  and  read  therefrom  so 
much  as  refers  to  said  Amendatory  Act  of 
1879.  It  was  thereby  proven  that  on  March 
25,  1879,  Mr.  Graham  introduced  House  Bill 
No.  833.  a  bill  for  "An  Act  to  Amend  'An 
Act  in  Relation  to  Fencing  and  Operating 
Railroads,  *  approved  March  81, 1874,  in  force 
July  1,  1874^''  and  the  title  was  read,  and 
the  bill  was  referred  to  the  committee  on 
railroads.  That,  on  March  26,  that  commit- 
tee made  the  following  report:  ''The  com- 
mittee on  railroads,  to  whom  was  referred 
House  Bill  No.  838,  being  a  bill  for  'An  Act 
to  amend  section  sixty-three  of  ''An  Act  in 
relation  to  fencing  and  operating  railroads,  ** 
approved  March  81,  1874,  in  force  July  1, 
1874, '  .  .  .  report  the  same  back  to  the 
House,  and  recommend  that  it  do  pass.*^ 
That  said  report  was  adopted,  and  the  bill 
ordered  to  its  first  reading.  That,  on  March 
27,  House  Bill  No.  833,  for  "An  Act  to 
amend  section  63  of  'An  Act  in  relation  to  * 
fencing  and  operating  railroads,'  approved 
March  81,  1874,  in  force  July  1,  1874,"  waa 
read  at  laree  a  first  time,  and  ordered  to  a 
second  reading.  That,  on  April  7.  House 
Bill  No.  833,  for  "An  Act  to  amend  section 
63."  etc.,  as  last  above  described,  was  read 
at  large  a  second  time,  and  an  amendment 
was  offered  and  adopted,  amending  section 
63,  line  4,  by  inserting  the  word  "passenger" 
between  the  words  "regular"  and  "trains," 
so  as  to  make  it  read :  "  Provided  all  regular 
passenger  trains,"  and  the  bill  was  ordered 
engrossed  for  a  third  reading.  That,  on 
April  12,  the  committee  on  enrolled  and  en- 
CTossed  bills  reported  that  "House  Bill  No. 
833,  a  bill  for  'An  Act  to  amend  section  63, ' 
etc.,"  as  last  above  described,  had  been 
correctly  engrossed,  and  was  therewith  re- 
turned.    That,  on  April  23d,  "House  Bill 
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No.  833,  for 'An  Act  to  nmcnd  section  03/ 
etc.,"  as  last  above  described,  was  taken  up 
out  of  its  order  by  consent,  and  the  follow- 
ing amendment  was  oftered  and  adopted : 
"  Amend  the  title  of  the  bill  by  inserting 
the  words  *twenty-flve*  in  lieu  of  the  words 
'sixty -three;*  also  amend  the  bill  by  strik- 
ing out  the  words  'sixty-three'  and  figures 
•03'  wherever  they  occur  in  the  bill,  and 
ibsert  in  lieu  thereof  the  words  'twenty-five* 
nnd  the  figures '26.*"  That  the  bill  was 
thereupon  engrossed  for  a  third  reading. 
That,  on  April  25,  the  committee  on  en- 
grossed and  enrolled  bills  reported  that 
** House  Bill  No.  883,  a  bill  for  'An  Act  to 
amend  section  twenty-five  of  "An  Act  in 
Relation  to  Fencing  and  Operating  Rail- 
roads," approved  March  81,  1874,  in  force 
July  1,  1874.  *  "  had  been  correctly  engrossed, 
and  was  therewith  returned.  That,  on  April 
80,  "House  Bill  No.  833,  for  'An  Act  to 
amend  section  sixty -three  of  "An  Act  in  re- 
lation to  fencing  and  operating  railroads," 
approved  March  81,  1874,  in  force  July  1, 
1874,  *  "  (having  been  printed, )  was  read  at 
large  a  third  time ;  and  the  question  being, 
•Shall  this  bill  pass?"  it  was  decided  in 
the  affirmative, — "Yeas,  [names,]  88;  nays, 
[names,]  20.  Ordered,  that  the  title  be  as 
aforesaid,  and  that  the  clerk  inform  the  Sen- 
ate thereof,  and  ask  their  concurrence  there- 
in." That,  on  May  28th,  the  Senate  reported 
to  the  House  that  it  had  concurred  with  them 
in  the  passage  of  "House  Bill  No.  883,  a 
bill  for  'An  Act  to  amend  section  twenty- 
five  of  "An  Act  in  Relation  to  Fencing  and 
Operating  Railroads,"  approved  March  81, 
1874,  in  S)rce  Julv  1.  1874. '  "  That,  on  May 
29,  1879,  the  joint  committee  on  enrolled 
bills  reported  that  "House  Bill  No.  833, 
'An  Act  to  amend  section  twenty-five  of  an 
"Act  in  Relation  to  Fencing  and  Operating 
Railroads,"  approved  March  31,  1874,  in 
force  July  1,  1874, '  "  had  been  correctly  en- 
rolled, and  had  been  on  that  day  laid  before 
the  governor  for  his  approval.  That,  on 
May  80th,  the  governor  sent  a  message  to  the 
House  informing  it  that  he  had  approved  and 
signed  "House  Bill  No.  838,  'An  Act  to 
Amend  Section  Twenty-five  of  "An  Act  in 
Relation  to  Fencing  and  Operating  Rail- 
roads," approved  March  81,  1874,  in  force 
July  1,  1874.'" 

«  The  position  of  the  counsel  for  appellant 
is  that  a  bill  numbered  833  for  an  Act  to 
amend  section  63,  etc. ,  was  read  three  times 
in  the  House,  and  passed  by  it,  but  that  a 
bill  to  amend  section  25  of  the  Act  in  ques- 
tion was  not  read  three  times,  nor  passed  by 
the  House.  It  is  therefore  argued  that  the 
Amendatory  Act  of  1879,  which  was  an  Act 
to  amend  section  25,  never  became  a  law. 
We  are  unable  to  concur  in  the  view  that 
the  Act  of  1879  was  not  legally  adopted. 
The  original  Act  of  March  31,  1874,  in  rela- 
tion to  fencing  and  operating  railroads,  con- 
tained but  thirty-nine  sections,  when  stand- 
ing by  itself,  and  apart  from  anv  other  Act, 
upon  the  general  subject  of  railroads.  It 
was  first  published  in  the  revision  of  the 
statutes  issued  in  1874,  denominated  the 
*  Revised  Statutes  of  the  State  of  Illinois, 
A.  D.  1874"  Chapter  114  of  this  revision 
19  L.  R.  A. 


is  entitled  "Railroads  and  Warehouses,*  and 
contains  a  number  of  Acts  of  the  Legislaturo 
upon  those  general  subiects.  In  the  arrange- 
ment of  these  Acts  in  the  chapter  the  original 
numbers  of  the  sections  of  each  separate  Act 
are  retained ;  but  new  numbers'  are  given  to 
the  sections  of  the  various  Acts,  taken  as  a 
whole,  and  considered  as  part  of  the  chapter. 
These  new  numbers  run  from  1  to  147,  in- 
clusive. It  follows  that  each  section  in 
chapter  114  of  the  revision  contains  two 
numbers,  one  being  the  original  number  of 
the  section  in  the  original  Act,  and  the  other 
being  the  number  of  the  section  as  a  part  of 
a  collection  of  Acts  constituting  a  chapter, 
with  a  common  designation.  By  reference 
to  the  Revised  Statutes  of  1874  it  will  be 
seen  that  section  25  of  the  original  Act  of 
M&rch  81,  1874,  is  numbered  S,  as  a  part 
of  chapter  114.  The  section,  as  it  there  ap 
pears,  has  two  numbers,  to  wit,  68  and  25. 
Both  numbers  were  intended  to  designate  the 
same  subject-matter.  It  is  easy  to  see  how 
the  committee  who  reported  the  amendment 
back  to  the  House  were  misled  into  describ- 
ing the  section  as-  section  68,  in  view  of  the 
fact  that  it  was  so  numbered  in  the  Revision 
of  1874.  There  was  in  1879  no  other  author- 
ized publication  of  the  Act  of  March  31, 
1874,  except  the  Revised  Statutes  of  1874. 
Section  1  of  an  Act  to  provide  for  the  pub- 
lication of  the  Revised  Statutes  of  the  state, 
approved  March  80,  1874,  in  force  July  1, 
1»74,  directed  that,  immediately  after  the 
close  of  the  session  of  1874,  all  the  Oenersl 
Statutes  of  the  state,  which  would  be  in 
force  on  July  1,  1874,  should  be  compiled 
and  published  in  a  volume  to  be  entitled  the 
"Revised  Statutes  of  the  State  of  Illinois, 
A.  D.  1874."  Section  2  provided  that  the 
Revised  Acts  of  1871-72  and  1878-74  should 
"  be  notated  so  as  to  show,  by  proper  refer- 
ence, the  original  acts  and  sections  therein.  * 
Section  17  directed  that  the  secretary  of  state 
should  print  in  pamphlet  form  the  acta 
passed  at  that  session  not  embraced  in  the 
Revised  Statutes,  and  that  he  should  not  in- 
clude therein  those  published  in  the  Revised 
Statutes.  Rev.  Stat.  1874,  pp.  811,  1046. 
While  it  was  technically  incorrect  to  desig- 
nate the  Amendatory  Act  in  the  title  thereof 
as  an  Act  to  amend  section  68  of  the  orifirinal 
Act,  in  view  of  the  fact  that  said  original 
Act  contained  no  section  63,  yet,  at  the 
same  time,  there  was  a  certain  section  of  the 
original  Act,  which  was  designated  as  section 
68  m  the  legally  authorized  publication  of 
the  Revised  Statutes  of  the  state.  The  sec- 
tion so  designated  as  section  68  of  chapter 
114  was  the  same  as  section  25  of  the  orig- 
inal Act.  There  can  therefore  be  no  uncer- 
tainty as  to  what  the  Legislature  intended 
to  amend,  nor  is  it  possible  that  any  member 
of  the  Legislature  could  have  been  misled  by 
the  title  of  the  Amendatory  Act.  The  great 
object  of  the  rules  and  maxims  of  interpre- 
tation is  to  discover  the  true  intention  of  the 
law :  and  whenever  that  intention  can  be  in- 
dubitably ascertained  from  allowed  signs, 
and  by  admitted  means,  courts  are  bound  to 
give  ft  effect.  Potter's  Dwar.  Stat.  o.  178 ; 
8t,  Clair  County  v.  BoUman,  15  111.  App. 
279. 
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The  Constitution  provides  that  "no  law 
shall  be  .  .  .  amended  by  reference  to 
its  title  only,  but  ...  the  section 
amended  shall  be  inserted  at  length  in  the 
new  Act."  Ck)nst.  art.  4,  ft  18.  The  sec- 
tion here  intended  to  be  amended  was  the 
fiection  of  the  Act  of  1874  which  had  refer- 
ence to  the  stoppage  of  passenger  trains  ai 
etations ;  and  that  section,  together  with  the 
proviso  which  constituted  the  amendment  to 
It,  was  set  out  in  full  in  the  amendatory 
Act,  and  was  read  on  three  different  days  in 
the  House ;  and  it  will  be  presumed  to  have 
been  read  on  three  different  days  in  the 
Senate,  as  the  record  contains  no  proof  to  the 
contrary.  Larrison  v.  Peoria,  A.  <fc  D.  B.  Co, 
77  111.  11.  It  is  not  pretended  that  there 
were  two  different  bills  having  the  same 
number.  There  was  but  one  house  bill,-^ 
No.  833.  This  designation  was  kept  un- 
changed in  the  passage  of  the  bill  through 
both  Houses,  and  was  affixed  to  the  Act 
when  it  was  reported  as  enrolled,  and  also 
when  it  was  reported  as  approved  by  the 
governor.  The  identity  of  the  body  of  the 
bill,  through  every  step,  from  its  introduc- 
tion in  the  House  until  it  was  finally  de- 
clared a  law,  is  thus  sufficiently  established. 
Larman  v.  Pwiia,  A.  dk  D.  B.  Go,  tupra; 
Piumm&r  v.  People,  74  111.  861 ;  Walnut  v. 
Wade,  103  U.  8.  683,  26  L.  ed.  626.  After 
the  second  reading,  the  number  of  the  sec- 
tion was  changed  by  amendment  from  68  to 
25,  and  thereaftei  the  bill  came  before  the 
House  four  times  as  a  bill  to  amend  section 
25.  As  the  bill  preserved  its  identity  by 
holding  its  number,— ** 838, "—it  cannot  be 
said  that  it  was  not  constitutionally  passed. 
Walnut  V.  Wade,  eupra.  Whether  the  title 
be  regarded  as  incorrectly  designating  the 
onmber  of  the  section,  or  the  amendmeut  as 
making  a  change  in  the  title,  neither  the 
wrong  designation  nor  the  change  were  mat- 
teTs  of  substance,  nor  were  they  calculated  to 
mislead  as  to  the  subject  of  the  bill ;  and  con- 
lequentl  V  the  one  may  be  regarded  as  merely 
a  clerical  mistake,  in  no  wise  impairing  the 
validity  of  the  law ;  and,  as  to  the  other,  it 
may  be  said  that  there  is  no  provision  of  the 
Constitution  which  requires  a  bill  to  preserve 
the  same  title  through  all  its  stages  in  both 
Houses.  Plummer  ▼.  People  and  Walnut  v. 
Wade,  tupra.  .  **  An  unessential  false  descrip- 
tion can  never  defeat  a  grant,  contract,  or 
other  instrument,  nor  would  it  defeat  a  stat- 
ute."  School  Directors  v.  School  Directors,  78 
ni.  249;  Bins  v.  Weber,  81  III.  288. 

2.  The  appellant  claims  that  it  has  not  vi- 
olated section  88  of  the  Railroad  Law  by 
failini;  to  run  passengers  trains  to  the  station 
U  Cairo,  whicn  is  the  county  seat  of  Aler- 
ter county.  In  order  to  show  that  appel- 
lant was  ffuilty  of  such  violation,  appellee 
introduced  testimony  to  prove  that  a  certain 
^in,  known  as  the  ^fast  mail  train,**  did 
jot  stop  at  the  passenger  station  in  Cairo. 
The  company  denies,  and  the  people  affirm, 
^t  the  fast  mail  train  was  a  ^regular  pas- 
ienifer  train,"  within  the  meaning  of  said 
«ction  26  or  68,  now  known  as  ''section  88" 
of  the  general  law  in  regard  to  railroads  and 
^ftrsbouses.  Starr  A  C.  Ann.  Stat.  chap. 
IH  p.  1948;  Rev.  Stat  1891,  chap.  114, 
WL.R.A. 


g  88.  In  the  year  1855  the  appellant  company 
completed  the  construction  of  its  road,  and 
located  its  regular  passenger  station  or  de- 
pot in  what  is  now  the  city  of  Cairo,  at  a 
point  something  over  a  quarter  of  a  mile 
from  the  junction  of  the  Ohio  and  Missis- 
sippi  rivers,  known  as  the  ''Intersection  of 
Second  and  Ohio  Levee  streets. "  This  said 
station  has  been  there  maintained  and  con- 
tinuously used  for  a  period  of  more  than 
thirty-six  years.  The  city  of  Cairo  was  in- 
corporated in  1857,  and  became  the  county 
seat  in  1859.  In  the  year  1859  a  railroad 
bridge  was  built  across  the  Ohio  river  about 
two  miles  north  of  said  station,  which  bridge 
has  been  since  used  by  appellant  for  the 
passage  of  its  cars  and  trains  over  the  river. 
The  elevated  approach  to  the  northwestern 
end  of  the  bridge,  on  the  Illinois  side  of  the 
river,  was  built  by  the  appellant  company. 
The  foot  of  this  approach  is  about  three 
miles  north  of  the  station,  and  about  8,000 
feet  north  of  the  corporate  limits  of  Cairo. 
The  approach  rises  from  the  grade  of  the 
railroad,  and  is  about  twenty  feet  above  the 
level  of  the  ground  when  it  reaches  the  cor- 
porate limits,  and  more  than  fifty  feet  above 
the  ground  when  it  reaches  the  northwesterly 
end  of  the  bridge.  The  evidence  shows  that 
the  fast  mail  train  running  from  Chicago  to 
New  Orleans  passes  over  the  bridge  on  its  way 
southward,  without  going  to,  or  stopping  at 
the  station  in  Cairo.  The  fast  mail  train 
was  put  upon  the  road  about  July  1,  1890. 
When  it  first  began  to  run,  it  left  Chicago 
with  a  mail  car  and  a  baggage  car.  After- 
wards it  would  leave  that  city  with  a  mail 
car,  a  combination  car,  and  a  compartment 
car,  the  latter  being  "used  for  such  passen* 
gers  as  chose  to  travel  in  it. "  The  combina- 
tion car  was  a  baggage  car  and  smoking  car 
combined.  Upon  reaching  Champaign,  the 
train  would  take  on  another  coach  for  Jack- 
son, Tenn.  In  January,  1891,  it  began  to 
take  on  at  Du  Quoin  still  another  passenger 
coach,  from  St.  Louis  for  Cairo.  About  the 
time  this  suit  was  begun,  the  train  was  in 
the  habit  of  arriving  at  Mounds  Junction, 
some  eight  or  nine  miles  north  of  the  Cairo 
station,  with  a  nuiil  car,  a  combination  car, 
a  compartment  car,  and  two  regular  pas- 
senger coaches.  A  short  train  would  run  up 
from  Cairo,  and  meet  the  fast  mail  train  at 
Mounds  Junction,  transferring  to  the  latter 
passengers  bound  for  the  south  from  Cairo, 
and  carrying  to  Cairo,  on  the  return  trip, 
passengers  on  the  mail  train  desiring  to  go 
to  Cairo.  After  the  beginning  of  the  present 
suit,  the  short  train  from  Cairo  would  meet 
the  fast  mail  train  at  Bridge  Junction,  three 
miles  north  of  Cairo.  The  fast  mail  train, 
in  crossing  the  bridge  and  the  approach 
thereto  on  its  way  southward,  passes  through 
a  portion  of  the  corporate  limits  of  the  city. 
A  part  of  the  time,  the  fast  mail  train  and 
the  short  train  from  Cairo  would  exchange 
engines  at  Mounds  Junction  or  Bridge  Junc- 
tion. The  fast  mail  train  is  a  daily*  train, 
running  on  schedule  time.  There  is  proof 
that  it  will  stop  at  any  station  between  Da 
Quoin  and  Cairo  to  put  off  passengers  hold- 
ing tickets  from  St.  Louis.  The  time  tables 
and  traveler's  guide,  as  set  out  in  the  record. 
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show  that  it  is  advertised  by  appellant  as  a 
passenger  train,  being  train  ^o.  41,  and 
leaving  Chicago  at  8 :15  A.  M. ,  with  through 
coach  to  New'  Orleans,  and  a  sleeping  car 
from  Water  Valley  to  New  Orleans.  Under 
the  facts  thus  detailed,  we  think  the  fast 
mail  train  was  a  ** regular  passenger  train/ 
within  the  meaning  of  the  statute,  although 
its  main  object  as  originally  organized,  may 
have  been  the  expeditious  transportation  of 
the  United  States  mail  from  Chicago  through 
to  New  Orleans.  In  Chicago  A  A.  R.  Co,  v. 
People,  105  111.  657,  where  a  train  known  as 
the  ''  Kansas  City  Express, "  being  a  through 
train  from  St.  Louis  to  Kansas  City,  failed 
to  stop  at  Carrolton,  the  county  seat  of  Green 
county,  it  was  claimed  that  such  Express 
train  was  not  a  ** regular  passenger  train," 
but  we  held  it  to  be  such,  because  it  was 
equipped  and  operated  in  the  same  manner 
as  any  other  passenger  train  upon  the  road, 
and  carried  passengers  and  baggage  as  did 
other  trains,  and  ran  upon  the  oticial  time 
table  of  the  company  as  other  trains  did,  and 
only  differed  from  other  passenger  trains  in 
that  it  did  not  stop  at  all  the  stations.  In 
that  case  we  said:  "The  language  of  the 
Act  would  not,  perhaps,  include  a  wild 
train,  a  freight  train,  en  excursion  train,  or 
a  special  train;  but  where  a  train  was  en- 
gaged in  carrying  passengers,  running  reg- 
ularly every  day  upon  an  advertised  time 
card  of  the  company,  equipped  as  all  other 
passenger  trains  are,  we  are  satisfied  such  a 
train  was  designed  by  the  Legislature  to  fall 
within  the  terms  of  the  Act,— 'all  regular 
passenger  trains.'  Had  the  Legislature  in- 
tended to  except  a  fast  train  or  a  through 
train  from  the  operation  of  the  law,  it  would 
have  been  an  easy  matter  to  have  framed  the 
law  in  such  a  wav  that  no  doubt  could  have 
existed  in  regard  to  the  intention,  and,  if 
such  had  been  intended,  language  of  a  dif- 
ferent character  would  no  doubt  have  been 
used. "  To  the  same  effect  is  Ohio  dt  M.  JR, 
Co.  V.  People,  29  111.  App.  561. 

One  of  the  witnesses  of  the  company,  upon 
the  trial  below,  who  was  an  assistant  of  ap- 
pellant's second  vice  president,  was  asked 
the  question  whether  the  fast  mail  train  was 
a  regular  passenger  train,  but,  upon  objec- 
tion made,  was  not  allowed  to  answer.  The 
refusal  of  the  court  to  permit  him  to  answer 
is  claimed  by  the  appellant  to  have  been  er- 
roneous, but  we  think  the  ruling  of  the  trial 
Judge  was  correct.  The  witness  was  asked 
to  decide  the  very  question  which  the  court, 
trying  the  case  without  a  jury,  was  called 
upon  to  decide.  A  witness  is  not  permitted 
to  give  his  opinion  as  an  expert  in  reference 
to  a  matter  which  does  not  involve  a  ques- 
tion of  science,  skill,  or  trade.  To  deter- 
mine whether  a  train  is  a  regular  passenger 
train  is  not  a  subject  which  ^^  so  far  partakes 
of  the  nature  of  a  science  as  to  require  a 
course  of  previous  habit  or  studv  in  order 
to  the  attainment  of  a  knowledee  of  it." 
Xt/in  V.  Sigsbee,  67111.  75;  WighCFire- Proof 
Co.  V.  Pocukai,  130  111.  189.  Tho  opinions 
of  witnesses  should  not  be  asked  in  such  a 
way  as  to  cover  the  very  question  to  be 
found  bv  the  jury  or  court.  Chicago  dt  A. 
R,  Co,  V.  Qpnngfield  dk  N  W.  R.  Co.  67  111. 
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143.  Where  the  matter  inquired  about  re- 
quires a  special  knowledge,  and  may  be  de- 
termined Dv  a  jury,  upon  a  sufficient  de- 
scription of  the  facts  in  regard  to  it,  it  is  not^ 
proper  to  receive  the  testimony  of  experts. 
Hopkins  V.  Indianapolis  dt  8t.  L,  R,  to.  7& 
111.  82 ;  Chicago  v.  McQiven,  Id.  847 ;  Penn.- 
sylvania  Co.  y.  Conlan,  101  111.  98. 

8.  Another  proposition  of  the  appellant, 
arising  out  of  the  assi^ments  of  error  ia- 
that  the  fast  mail  train  did  not  come  within- 
the  i)urpose  and  intent  and  legal  effect  of  the- 
proviso  of  said  section  88.  If  we  understand 
the  position  of  counsel  upon  this  branch  of 
the  case,  it  is  that  section  88  has  no  applica- 
tion to  the  fast  mail  train,  because  that  train 
does  not  go  to  or  pass  the  passen^r  station 
at  Cairo,  but  leaves  the  main  line  of  th& 
road  three  miles  north  of  Cairo,  and  veers, 
off  to  the  southeast  upon  the  new  track  re- 
cently constructed  upon  the  approach  to  the- 
bridge.  In  other  words,  the  construction 
which  counsel  place  upon  the  proviso  to 
section  88  is  that  where  the  passenger  train 
of  a  railroad  company  passes  a  passenger 
station  at  a  county  seat,  on  its  way  to  some- 
destination  beyond  the  county  seat,  it  must 
stop  at  the  station  long  enough  to  receive 
and  let  off  passengers,  but  that,  if  it  is  not 
necessary  for  such  train  to  pass  the  station 
at  the  county  seat,  it  is  not  obliged  to  go- 
there  or  to  stop  there.  This  construction 
limits  the  proviso  to  a  mere  requirement  aa 
to  the  length  of  time  during  which  traina 
must  stop  at  railroad  stations  of  county- 
scats,  in  case  they  happen  to  pass  such  sta- 
tions. If  such  is  the  correct  view  of  the 
proviso,  as  applied  to  such  a  state  of  facta 
as  is  disclosed  by  the  record  now  before  us, 
every  railroad  company  in  the  state  whic]b 
has  been  in  the  habit  of  stopping  its  pas- 
senger trains  at  such  stations  may  turn  then^ 
into  some  other  track,  at  a  point  within  a. 
short  distance  of  the  station,  and  pass  around 
the  county  seat  altogether.  We  think  that, 
where  a  railroad  company  has  constructed 
its  road  through  or  in  a  county  seat,  and  lo- 
cated a  passenger  station  there,  and  main- 
tained such  station  for  years,  it  is  required 
by  this  proviso  to  continue  to  go  there  and 
to  stop  there ;  and  its  obligation  to  perform 
this  dutv  is  not  affected  by  the  circumstance 
that  such  station  mav  be  the  terminus  of  the 
road.  It  was  so  held  by  this  court  in  People 
V.  Louisville  dk  N.  R.  Co.,  120  111.  48.  In 
that  case  a  depot  in  a  county  seat,  which 
had  been  used  as  such  for  some  thirteen 
years,  was  abandoned,  and  a  new  depot  waa 
established  outside  of  the  corporate  limits, 
to  which  an  accommodation  train  was  run 
from  the  county  seat  twice  a  day,  to  connect 
with  passing  trains ;  and  it  was  held  that  it 
was  the  imperative  duty  of  the  company  to 
stop  all  of  Its  regular  passenger  trains  at  the 
old  depot,  and  that  such  duty  was  ''expressly 
enjoined  by  the  eighty-eighth  section  of 
chapter  114  of  the  Kevised  Statutes."  The 
following  language  was  there  used:  "The 
fact  that  these  trains  may  stop  at  the  new 
depot,  a  quarter  of  a  mile  beyond  the  cor- 
porate limits  of  the  town,  does  not  relieve 
the  company  either  from  its  conmion-law  or 
statutory  duties  in  this  respect     For  thi» 
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purpose  the  stopping  of  its  trains  miles  dis- 
tant from  the  town  would  be  equally  avail- 
able, unless  it  can  be  said,  as  a  matter  of 
l&w,  that  the  stopping  of  a  train  a  quarter 
-of  a  mile  from  a  place  is  stopping  it  at  the 
place,  which,  of  course,  it  cannot  be.  The 
very  statement  of  the  proposition  involves 
an  absurdity  so  gross  in  its  character  as  to 
forbid  serious  consideration." 

Section  2  of  appellant's  charter  empowered 
it  to  conduct,  maintain,  and  operate  a  rail- 
Toad  ''from  the  southern  terminus  of  the 
Illinois  and  Michigan  canal  to  a  point  at  the 
«ity  of  Cairo, "  etc.  Adams  &  D.  Real  Prop, 
p.  1755.  The  selection  of  the  point  at  the 
city  to  which  the  road  was  to  be  constructed 
was  within  the  discretion  of  the  company. 
The  company  fixed  the  comer  of  Second  and 
Levee  streets,  or,  as  is  claimed  by  counsel,  a 
point  950  feet  south  of  said  comer,  as  the 
terminus  of  its  road,  and  built  a  passenger 
station  and  depot  at  said  comer,  and  laid  its 
tracks  to  the  depot,  and  stopped  all  of  its 
trains  there  from  1855  to  1890,  a  period  of 
thirty-five  years.  The  discretion  with  which 
it  was  clothed  as  to  the  location  of  its  termi- 
nus has  been  exercised.  As  was  said  in 
PtapU  V.  Louisville  <fe  N.  E,  Go. ,  svpray  in  re- 
gard to  McLeansboro,  so  may  it  be  said  here 
of  Cairo :  "During  this  time  business  inter 
ests  have  doubtless  grown  up  and  shaped 
themselv^  with  reference  to  the  location  as 
originally  fixed  by  the  company.  Property 
has  no  doubt  been  bought  and  sold  upon  the 
faith  of  the  company's  action,  and  it  may 
well  be  assumed  its  value  affected  more  or 
less  by  it. "  Where  a  railroad  company  has 
fixed  the  terminal  point  of  its  road  in  a  town 
or  city,  it  cannot  uterwards  change  the  loca- 
tion. JPeopU  V.  LouimUe  4k  N.  It  Co,  svpra; 
Okicago  db  A,  R  Go.  v.  Buffem,  129  111.  274. 
*The  power  of  the  company  to  determine  its 
location,  when  once  exercised,  is  exhausted. 
It  may  have  a  discretion  as  to  its  termini,  or 
the  selection  of  its  intermediate  points,  or  its 
foute  between  certain  fixed  points ;  but,  hav- 
ing exercised  the  discretion,  it  cannot  change 
the  location  without  legislative  authority." 
Pierce,  Railroads,  pp.  254,  255,  quoted  in 
PeopU  V.  LaiiiwiUe  it  N,  R.  Go. ,  supra.  The 
Appellant  company  is  required  by  its  charter 
to  operate  its  road  as  a  continuous  line  to  the 
point  selected  and  used  and  maintained  by  it 
as  the  southern  terminus  of  its  road.  It  can-, 
not  make  Mounds  Junction  or  Bridge  Junc- 
tion the  southern  terminus.  It  had  no  right 
to  treat  the  legal  and  actual  terminus  at  the 
•comer  of  Second  and  Levee  streets,  in  Cairo, 
as  though  its  station  in  that  city  was  on  a 
side  or  spur  track,  to  be  visited  only  with 
such  cars  and  trains  as  it  sees  fit  to  send 
there.  The  requirement  of  the  law  is  not 
met  by  the  use  of  short  trains  for  transfer 

rrpo'ies.  Union  Pac.  E.  Go.  v.  HaU,  91  U. 
d43,  23  L.  ed.  428;  8taU  v.  Hartford  d 
y.  H.  E.  Go.  29  Conn.  588 ;  United  States  v. 
Union  Pac,  E,  Co,  A.  Dill.  479;  People  v. 
Louisville  d  JV.  E.  Co.  supra:  Ohio  d  M,  E. 
Go.  V.  PeapU,  120  111.  200 ;  Chicago  d  A.  E. 
Go.  V.  Sujfern,  supra.  As  the  charter  re- 
quired the  road  to  be  built  ^'to  a  point  at 
the  city  of  Cairo,"  and  as  the  road  was  built 
up  to  a  selected  and  designated  point  in  said 
l^LuRA. 


city,  to  wit,  the  comer  of  the  streets  abore 
mentioned,  and  a  depot  was  established  there 
at  the  end  of  the  line,  "the  defendant  has  no 
discretion  as  to  which  of  its  passenger  trains 
it  will  stop  there,  and  which  it  will  not." 
People  V.  Louisville  d  2^,  E.  Co.  sujrra.  It 
mav  suit  the  interest  or  convenience  of  a 
railroad  company  that  certain  of  its  trains, 
destined  for  distant  points  in  other  states, 
and  known  as  "through  trains,"  should  fol- 
low a  new  route,  and  pass  around  or  away 
from  one  of  its  long-established  depots,  but 
such  a  mode  of  operating  the  "through 
trains,"  where  the  depot  so  established  is 
both  the  railroad  station  of  a  county  seat  and 
the  legal  terminus  of  the  original  road  in 
this  state,  amounts  not  only  to  an  evasion  of 
the  provisf'  to  section  88,  but  virtually,  and 
in  effect,  to  an  abandonment  of  a  part  of  the 
company's  road.  It  was  said  in  People  v. 
LoulsmUe  d  N.  E.  Co.,  supra:  "The  fact 
that  through  business  may  be  more  remuner- 
ative  than  way  business  affords  no  justifica- 
tion for  neglecting  the  way  business;  nor 
can  the  company  abandon  its  road,  or  any 
part  of  it,  without  rendering  its  franchises 
liable  to  forfeiture. " 

4.  It  is  also  contended  by  the  appellant 
that  the  enforcement  of  the  proviso  to  sec- 
tion 8t,  to  the  extent  of  compelling  appel- 
lant to  operate  its  south- bound  fast  mail  train 
down  into  Cairo,  would  conflict  with  sec- 
tion 8  of  article  1  of  the  Constitution  of  the 
United  States,  which  confers  upon  Congress 
the  power  "to  regulate  commerce  .  .  . 
among  the  several  states."  That  the  proviso 
in  question  is  not  invalid,  as  being  a  regula- 
tion of  interstate  commerce,  has  been  express- 
ly decided  by  this  court.  In  Chicago  d  A.  E. 
Go.  V.  Peopus,  supra,  it  w^as  claimed  that  if 
the  statute  was  broad  enough  to  include  the 
"through  train"  above  mentioned,  known  as 
the  "Kansas  City  Express,"  its  effect  was  a 
regulation  of  commerce  between  the  states, 
and  hence  was  inhibited  by  the  Federal  Con- 
stitution ;  but  we  held  that  the  statute  did 
not  undertake  to  regulate  commerce  between 
the  states;  that  it  imposed  no  restriction 
upon  the  introduction  or  transportation  of 
any  article  of  commerce,  and  was  but  a 
proper  exercise  of  the  police  power  of  the 
state.  The  following  language  there  used 
is  applicable  here ;  "This  railroad  company 
accepted  its  charter  upon  the  implied  condi- 
tion that  its  franchises  would  be  exercised 
subject  to  the  power  of  the  state  to  impose 
such  reasonable  regulations  as  the  comfort, 
safety,  or  welfare  of  society  might  require. 
.  .  .  Did  the  Act  contribute  to  the  "com- 
fort, safety,  or  welfare  of  the  public.  If  it 
did,  and  did  not  deprive  the  company  of  any 
essential  right  conferred  by  Its  charter,  its 
passage  was  a  proper  exercise  of  the  police 

Eower.  Cooley,  Const.  Lim.  577;  Potter's 
>war.  Stat.  p.  458 ;  Lake  View  v.  Eose  Hill 
Cemetery  Co.  70  111.  191,  22  Am.  Rep.  71. 
In  the  enactment  of  the  law  requiring  all 
regular  passenger  trains  to  stop  at  county 
seats,  the  Legislature  no  doubt  had  in  view 
the  great  benefit  the  public  would  derive 
in  the  increased  facilities  for  reaching  the 
county  seat,  to  aid  in  the  dispatch  of  ousi- 
ness  in  courts,  in  the  prompt  arrest  and  pros- 
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«cutlon  of  criminals  who  might  be  indicted 
in  the  courts,  in  the  attendance  of  witnesses, 
grand  and  petit  jurors, — indeed,  the  prompt 
and  efficient  transaction  of  all  business  in  the 
courts  held  at  the  county  seat,  and  the  facil- 
ity for  the  examination  of  records  in  the  state 
and  conveyance  of  property.  These  and  vari- 
ous other  matters  pertaining  to  the  welfare 
of  the  public  doubtless  led  to  the  enact- 
ment of  the  law, "  etc.  The  views  thus  ex- 
pressed are  sustained  by  the  following  cases : 
Stone  V.  FarrMTB  Loan  d  Trust  Oo,  116  U.  S. 
807,  29  L.  ed.  688 ;  Stans  v.  lUinois  Cent.  R, 
Co.  116  U.  8.  847,  29  L.  ed.  650;  8mith  v. 
Alabama,  124  13.  S.  465,  81  L.  ed.  608;  Lou- 
istiUe,  N,  0.  A  T.  E,  Go.  v.  Mimssppi,  188 
U.  8.  587,  88  L.  ed.  784;  Damdatm  v.  BtaU, 
4  Tex.  App.  645,  80  Am.  Rep.  166. 

Counsel  for  appellant  concede  that  section 
88  is  not  a  regulation  of  interstate  commerce, 
if  it  be  construed  as  merely  requiring  regular 
passenger  trains  which  pass  through  county 
seats  to  stop  long  enough  at  the  stations  there 
to  receive  and  let  off  passengers  with  safety ; 
but  it  is  claimed  that  the  section  is  a  viola- 
tion of  the  Federal  Constitution,  and  an  in- 
terference with  the  Federal  government,  if 
it  be  so  enforced  as  to  require  a  fast  train, 
carrying  the  United  8tates  mail,  and  on  its 
way  to  i^ew  Orleans,  through  several  states 
south  of  the  Ohio  river,  to  go  to  the  regular 
passenger  station  at  Cairo,  and  stop  there 
long  enough  to  receive  and  let  off  passengers 
with  safety,  instead  of  proceeding  over  the 
Ohio  river  bridge  without  poing  to  said  sta- 
tion. It  is  true  that  certain  clauses  of  the 
Act  of  ConjO'ess  of  September  20,  1850,  do- 
nating sections  of  the  public  lands  to  the 
state  of  Illinois  to  aid  in  the  construction 
of  the  railroad  which  appellant  afterwards 
built,  and  also  a  clause  in  the  charter  granted 
to  appellant  by  the  stat^  of  Illinois  in  Feb- 
ruary, 1851,  provide  for  the  transportation  of 
the  government  mail,  and  of  any  property  or 
troops  of  the  United  States.  2  Starr  <&  C. 
Stat.  p.  1980,  chap.  114,  §§  4,  6 ;  Adams  <&  D. 
Real  Prop.  p.  1759,  §  19.  But  we  apprehend 
that  such  arrangement  as  the  appellant  com- 
pany mav  have  with  the  post-office  depart- 
ment of  the  Federal  government  for  the  trans- 
portation of  the  man  cannot  have  the  effect 
of  abrogating  a  reasonable  police  regulation 
of  this  state.  Sections  1  and  2  of  the  above- 
named  Act  of  Congress  ^rant  land  and  right 
of  way  to  the  state  of  Illinois  for  the  con- 
struction of  a  railroad  '^to  a  point  at  or  near 
the  junction  of  the  Ohio  and  Mississippi 
rivers,"  and  provide  that  "the  construction 
of  said  road  shall  be  commenced  at  its  south- 
ern terminus  at  or  near  the  junction  oV*  said 
rivers.  Congress  left  it  to  the  state,  or  to  a 
company  to  be  chartered  by  the  state,  to  se- 
lect tlie*particular  point  at  or  near  such  junc- 
tion which  was  to  be  the  southern  terminus. 
A  subsequent  contract  ^ith  the  post-office 
department  would  not  Authorize  the  appel- 
lant to  abandon  the  use  of  any  part  of  the 
road  thus  constructed  to  a  point  selected  in 
pursuance  of  a  discretion  conferred  by  the 
Federal  Congress.  It  was  held  by  the  Su- 
premo Court  of  the  United  States,  in  Stone 
v.  Farmers  Loan  d  Trust  Co.,  supra,  that, 
in  case  of  a  railroad  whose  construction  had 
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been  aided  by  Congress  so  as  to  establish  » 
route  of  travel  through  several  states,  a  state 
has  the  power  to  make  all  needful  regulations 
of  a  police  character  fpr  the  government  of 
the  company  operating  the  road  within  the 
jurisdiction  of  the  state;  and  that  among 
such  regulations  are  those  which  require  the 
company  to  stop  trains  at  railroad  crossings^ 
to  slacken  speea  through  a  crowded  thorough- 
fare, and  to  do  other  things  "affecting  the* 
comfort,  the  convenience,  or  the  safety  of 
those  .  .  .  entitled  to  look  to  the  state 
for  protection,"  etc.  In  Smith  v.  Alabama, 
supra,  the  same  court  said  that  "the  rate  of 
speed  at  stations  and  through  villages,  towns, 
and  cities"  was  a  matter  of  state  regulation. 
If  the  requirement  that  the  mail  train  go  to- 
Cairo,  and  stop  long  enough  to  receive  and 
let  off  passengers  with  safety,  interfere  ii> 
any  way  with  the  carriage  of  the  mail,  it 
must  be  by  reason  of  the  'delay  supposed  to 
be  thereby  created ;  but  the  amount  and  ex- 
tent of  the  delay  must  be  left  to  the  state 
authorities  to  determine,  subject  to  the  qual- 
ification that  such  delay  is  not  unreasonable. 
Requiring  trains  to  stop  at  crossings,  and  to- 
slacken  their  speed  through  cities  r.nd  vil- 
lages, creates  delay*.  It  does  not  appear  that 
stopping  at  the  Cairo  station  woud  create  any 
unreasonable  delay.  On  the  contrary,  the 
proof  shows  that  a  vestibule  passenger  train 
running  from  Chicago  to  New  Orleans,  which- 
stops  at  the  Cairo  station,  jperforms  the  jour- 
ney from  Chicago  to  New  Orleans  within  the 
same  time  as  such  journey  is  made  by  the 
"fast  mail  train."  It  is  true  that  section  7 
of  said  Act  of  Congress  grants  the  same 
rights,  etc.,  which  are  granted  to  Illinois  to- 
the  states  of  Alabama  and  Mississippi,  izk. 
order  to  aid  in  the  continuation  of  a  railroad 
from  the  mouth  of  the  Ohio  river  to  Mobile ;. 
but  the  fact  that  Congress  has  aided  several 
states  by  the  donation  of  public  lands  for  the 
construction  of  railroads,  which  may  event- 
ually form  one  continuous  line,  does  not  re- 
lieve the  companies  operating  such  roads- 
from  the  control  of  the  states  granting  them, 
their  respective  charters.  In  Stone  v.  Farm- 
ers Loan  d  Trust  Co.,  supra,  it  was  said  that 
a  railroad  company  was  not  relieved  entire! y^ 
from  state  regulation  or  state  control  in  one- 
state  simply  because  it  had  been  incorporated 
by,  and  was  carrying  on  business  in,  the 
other  states  through  which  its  road  ran ;  that 
the  corporation  created  by  each  state  was, 
for  all  the  purposes  of  local  government,  a. 
domestic  corporation,  and  subject  to  the  con- 
stitutional authority  of  the  state  government ; 
that  the  company,  while  In  the  state,  would 
be  governed  by  the  state  in  ^respect  to  all 
things  which  had  not  been  placed  by  the  Fed- 
eral Constitution  within  the  exclusive  ju- 
risdiction of  Congress ;  that  nothing  could  be 
done  by  the  government  of  the  state  which 
could  operate  as  a  burden  upon  the  interstate 
business  of  the  company,  or  impair  the  use- 
fulness of  its  facilities  for  interstate  traffic ; 
but  that  it  was  not  enough  to  prevent  the 
state  from  acting  Uiat  the  load  therein  was- 
used  in  aid  of  interstate  commerce ;  that "  leg- 
islation of  this  kind,  to  be  unconstitutional 
must  be  such  as  will  necessarily  amount  to 
or  operate  as  a  regulation  of  business  with- 
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out  the  state,  as  well  as  withio. "  In  Smith 
Y.  Aidbama,  nmra,  the  Federal  Supreme 
Court  aeain  said:  "It  is  to  be  remembered 
that  railroads  are  not  natural  highways  of 
trade  and  oommeroe.  They  are  artificial  cre- 
ations. They  are  constructed  within  the  ter- 
ritorial limits  of  a  state,  and  by  the  author- 
ity of  its  laws,  and  ordinarily  by  means  of 
conjorations  exercising  their  franchises  by 
limited  grants  from  the  state.  The  places 
where  they  ma^  be  located,  and  the  plans  ac- 
cording to  which  they  must  be  constructed, 
are  prescribed  by  the  legislation  of  the  state. " 
Counsel  refer  to  the  Act  of  the  Legislature 
of  this  state  enabling  railroad  companies  to 
enter  into  operati  ye  contracts,  approyed  Feb- 
ruary 12,  1855,  and  to  the  "Act  to  Facilitate 
Trayel  and  Transportation,''  approyed  Feb- 
ruary 36,  1867,  as  in  some  way  committing 
the  state  to  a  waiyer  of  its  control  oyer  rail- 
road companies  chartered  by  it  which  haye 
connections  with  railroads  operating  in  other 
states.  We  cannot  see  how  these  Acts  can  be 
construed  as  authorizing  the  results  which 
are  claimed  to  flow  from  them.  The  Act  of 
1855  merely  empowers  railroad  companies 
or^anized^in  this  state  to  make  contracts  with 
railroad  companies  in  other  states  for  leas- 
ing or  running  their  roads  and  for  oth^r  pur- 
poees.  The  priyilege  of  connecting  with  a 
foreifim  road  does  not  impair  the  obligation 
to  submit  to  the  control  of  the  state  which 
has  granted  the  charter,  not  does  it  inyolye 
the  right  to  change  the  established  line  or 
terminus  of  the  original  road.  The  Act  of 
1867  proyides  for  the  connection  of  railroads 
with  the  rails  of  a  railroad  bridge  in  cases 
where  such  railroads  "termiDate  at  any  point 
on  any  line  of  continuous  railroad  thorough- 
fare, '^  and  where  the  bridge  is  so  constructed 
as  to  be  a  part  of  such  thoroughfare.  The 
Act  expressly  'proyides  that  "  by  such  con- 
nections no  corporate  rights  shall  be  im- 
§  aired.*  For  Acts  of  16^5  and  1867,  see  2 
tarr  &  C.  Stot.  pp.  1021,  1922.  As  we  un- 
derstand the  Act  of  1867,  it  contemplates  a 
case  where  the  railroad,  as  extended  to  the 
bridge  from  its  terminus,  and  the  rails  on 
the  bridge,  shall  together  constitute  one 
thoTOughure.    In  the  present  case,  howeyer. 


the  appellant  has  not  extended  its  road  to 
the  bridge  from  the  terminus  at  the  corner 
of  Second  and  Leyee  streets,  in  Cairo,  but 
from  a  point  three  miles  north  of  the  termi- 
nus ;  hence  the  necessity  lor  ayoiding  the 
terminus  in  reaching  the  bridge,  if  such 
necessity  exists,  has  been  created  by  appel« 
lant*s  own  act  in  so  constructing  the  approach 
to  the  bridge  as  not  to  make  the  legal  termi- 
nus of  the  road  a  part  of  the  continuous 
thoroughfare  oyer  the  bridge. 

5.  It  is  urged  by  counsel  for  appellant 
that  the  wvit  of  mandamus  should  haye  been 
refused  by  the  trial  court  upon  the  alleged 
ffround  that  the  exercise  of  a  sound  ji-  licial 
discretion  would  naturally  lead  to  such  re- 
fusal. If  a  clear  legal  right  to  the  writ  is 
shown  by  the  party  applying  for  it,  he  is 
entitled  to  its  issuance.  Ohteago  A  A.  B, 
Co,  y.  Buff  em,  suvra.  We  think  such  show* 
ing  is  made  in  this  case.  It  is  said  that  the 
judgment  is  too  broad  in  ordering  appellant 
to  stop  all  of  its  regular  passenger  trains  at 
the  Cairo  station  when  it  appears  from  the 
pleading  and  proofs  that  the  fast  mail  train 
is  the  only  regular  passenger  train  which 
does  not  stop  there.  As  it  was  the  duty  of 
the  appellant  to  stop  all  of  its  regular  pas- 
senger trains  at  saia  station,  a  yiolation  of 
its  duty  was  shown  when  the  failure  to  stop 
one  of  such  trains  was  proyen.  It  was  not 
necessary  to  show  that  the  neglect  to  comply 
with  the  statute  extended  to  all  the  regular 
passenger  trains.  The  respondent  demurred 
to  the  petition,  upon  the  ground,  among 
other  grounds,  that  the  prayer  of  the  petition 
was  broader  than  the  petition  itself.  Its  de- 
murrer was  oyerrulea,  and  it  answered  the 
allcRations  of  the  petition.  There  was  there- 
by a  waiyer  of  the  cause  of  demurrer.  **  The 
aiternatiye  writ  stands  in  the  place  of  a  dec- 
laration, to  which' the  return  is  an  answer.^ 
Silver  y.  People,  45  111.  224.  The  respond- 
ent, haying  elected  to  try  the  case  upon 
its  merits,  cannot  now  urge  such  an  objection 
as  this  to  the  petition. 

The  judgment  of  the  circuit  court  ia  affirmed. 


BaUey,  Ch,  J.. 

decision. 


I  do  not  concur  in  thia 


NEW  YORK  COURT  OF  APPEALS. 


Augusta  G.  GENET,  AppL, 

e. 

President  of  the  DELAWARE  &  HUDSON 

CANAL  CO..  Reept, 

( N.Y ) 

1.  ThereiiiiOHileof  thebnlk  or  bodjr 


of  the  coal  in  place  and  as  a  severed 
portion  of  the  land  by  aD  affreemeat  in  the 
form  of  a  lease  under  which  only  such  coal  is  to 
be  taken  and  paid  for  as  shall  prove  to  be  mer- 
chantable and  equal  in  quality  to  the  average 
yield  of  adjacent  mines  and  which  shall  not  paaa 
through  certain  screens  and  also  what  can  be 
safely  and  eoonomloaily  mined  without  frreater 


Non.— The  tendency  of  courts  to  do  Justloe  be- 
tween the  parties  to  a  contract  by  an  equitable 
father  than  a  technical  construction  of  Its  provis- 
ions, even  to  the  extent  of  completing  the  agree- 
ment by  Implied  provisions,  is  exceptionally  well  11- 
htttzmted  In  the  above  case,  in  which  the  rules 
goveming  such  Implications  are  dearly  expressed. 
•  Tor  the  law  as  to  Intervening  ImpoflslblUties  which 
will  relieve  from  thevbligatlon  of  a  contract,  see 
ftewart  v.  Stone,  14  L.  B.  A.  219,  and  noU,  137  N.  T. 
19L.  R  A. 


600;  also  the  later  cases  Wells  v.  Alexandre,  15  L.  fU 
A.  218, 130  N.  Y.  642 ;  Parker  v.  Macomber,  16  L.  R. 

A.  858, 17  R.  I. ;  Anderson  v.  May  (Minn.)  17  L.  R. 

A.  656. 

In  connection  with  the  about  decision  as  to  the- 
absolute  sale  of  coal  by  a  so-called  lease,  see  the^ 
cases  as  to  distinction  between  a  lease  and  a  license 
In  respect  to  coal  mining,  discussed  In  the  note  to- 
Hey  wood  v.  Fulmer  (Ind.)  18  L.  B.  A  4SL 


Sec  also  20  L.  R.  A.  45o. 


Its 


Skw  Yobx  Coitbt  of  Affraul 


Jav.» 


expense  than  the  mining  on  adjacent  properties 
and  which  shall  be  profitable  to  mine  when  the 
veins  approach  exhaustion  with  a  further  pro- 
yision  that  a  ^"fault"  need  not  be  removed  at  an 
expense  exceeding  $500  in  order  to  reach  coal  be- 
yond it. 
S.  An  agreement  im  implied  that  a  Iwce 
\  of  mines  will  not  wlllftilly  or  negligent- 
ly  incapacitate  itself  IWMn  taking  ont 
more  than  the  minimum  quantity  of  coal 
per  year  where  the  lease  is  made  on  a  certain 
royalty  per  ton  naming  the  minimum  amount 
which  shall  be  taken  in  any  year  and  the  expec- 
tation of  both  parties  was  that  a  larger  quantity 
would  be  taken. 

(January  17, 1898.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Qeneral  Term  of  the  Supreme  Court  of 
the  First  Department  reversing  a  judgment  of 
a  Special  Term  for  New  York  County  which 
overruled  defendant's  demurrer  to  the  com- 
plaint in  an  action  brought  to  recover  damages 
for  alleged  breach  of  a  coal  mining  contract. 
Iierer»ed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Georipe  C.  Genet,  for  appellant : 

"Whenever  there  is  a  contract  to  do  some- 
thing, the  obligation  of  the  contract  is  the  only 
obligation  between  the  parties  with  regard  to 
the  performance,  and  any  action  for  failure  or 
negligence  thereon  is  an  action  on  the  contract, 
and  this  whether  there  was  a  duty  antecedent 
to  the  contract  or  not. 

Pollock,  Torts,  p.  437. 

The  contract  set  out  in  the  complaint  in  this 
suit  is  the  basis  of  tbe  action. 

This  is  not  an  action  for  tort  to  real  estate. 

Coal  in  place  on  land  is  a  part  of  tbe  land, 
but  the  coal  may  be  sold  or  leased  to  be  mined 
and  removed  and  paid  for  by  the  ton  after  it  is 
taken  out  and  cleaned.  In  such  cases  the 
subject  of  tbe  sale  ceases  to  be  a  part  of  the 
real  estate  (and  becomes  personal  property, 
and  the  rights  of  tbe  parties  depend  upon 
the  contract  alone. 

Dovglas  v.  f^tumway,  13  Gray,  503 ;  Olaflin 
v.  Carpenter,  4  Met.  580,  88  Am.  Det.  381 ; 
Smith  V.  Suriman,  9  Bam.  AC.  561;  Marshall 
V.  Green,  L.  R.1C.  P.  Div.  85;  Mumford  v. 
Whitney,  15  Wend.  880,  30  Am.  Dec.  60 ;  Drake 
v.  Wells,  11  Allen,  141 ;  Nettfeton  v.  Sikes,  8 
Met.  84 ;  Byassee  v.  Reese,  4  Met.  (Ky.)  872, 83 
Am.  Dec.  4B1 ;  Erskinev.  Ptummer,  7 Me.  447, 
22  Am.  Dec.  216;  Cain  v.  McGvire,  18  B. 
Mon.  840 ;  Edwards  v.  Orand  Trunk  R.  Co. 
of  Canada,  64  Me.  105  ;  Giles  v.  Simon  ds,  16 
Gray,  441,  77  Ahl  Dec.  878 ;  Bostwick  v. 
Leach,  8  Day,  484 ;  Smith  v.  Benson,  1  Hill, 
176 ;  Am.  Lead.  Cas.  4th  Am.  ed.  739,  762  ; 
Buck  V.  Pickwdl,  27  Vt.  157;  Sugd.  Vend.  & 
P.  Pcrkin's  ed.  note  n,  pp.  125,  126;  Union 
Petroleum  Co,  v.  Bliven  Petroleum  Co.  72  Pa. 
173. 

The  writing  is  either  an  agreement  or  it  is  a 
license,  but  in  no  respect  a  conveyance  in  fee. 
It  begins  by  declaring  that  it  is  an  apeement 
and  therefore  imposes  mutual  obligation. 

Booth  y.  Cleveland  RoU  MiU  Co.  74  K.  Y. 
•28. 

The  substance  of  the  Pennsylvania  decisions 
is  that  coal  leased  to  be  mined  becomes  per- 
-sonalty,  and  the  writing,  even  if  conditional, 
19L.R.A. 


transfers  the  title  as  a  bill  of  sale,  which  fs  in 
direct  conflict  with  the  law  of  this  state  where 
the  contract  was  made  and  is  now  sought  to 
be  enforced. 

Stephens  v.  Santee,  49  N.  Y.  87 ;  Joyee  t. 
Adams,  8  N.  Y.  291 ;  McDonald  v.  6eu>ett, 
15  Johns.  849,  8  Am.  Dec.  241 ;  EfMna  y. 
Harris,  19  Barb.  [416;  Andrew  y.  Durante 
11  K.  Y.  85,  62  Am.  Dec.  56 ;  Johnson  y. 
Hunt,  11  Wend.  187 ;  MerriU  y.  Johnson,  7 
Johns.  478,  5  Am.  Dea  289 ;  Gregory  v.  Stry- 
ker,  2  Denio.  628 ;  Hurd  y.  Cook,  75  N.  Y. 
459 ;  Mueklow  y.  Bayland,  Taunt.  818. 

When  in  a  contract  no  time  is  fixed  for  its 
performance  it  cannot  be  postponed  to  eter- 
nity, and  thereby  defeated;  It  must  be  fulfilled 
with  reasonable  industry. 

Watson  y.  O^Hern,  6  Watts,  862 ;  fjyon  y. 
Miller,  24  Pa.  892;  Koch's  App,  98  Pa.  434. 

The  nature  of  all  mining  contracts  is  to  make 
time  essential 

Pendergast  v.  Turton,  1  Younge  A  0.  Ch.  110; 
Clegg  v.  Edmondson,  26  L.  J.  Ch.  681;  Sharp 
y.  Wright,  28  Beav.  150;  Wood  v.  Copper 
Miners  Co.  7  C.  B.  906.  18  L.  J.  C.  P.  293. 

An  instrument  giving  one  a  right  to  occupy 
land  for  certain  consideration,  payable  as  he 
occupies  as  long  as  he  pleases  to  do  so,  is  a 
lease  at  will  of  tbe  lessor  also. 

Doe  v.  Richards,  4  Ind.  874 ;  1  Washb. 
Real  Prop.  p.  871,  §  6 ;  2  Flintoflf  Real  Prop. 
216,  citing  Coke;  Cheever  v.  Pearson,  16  Pick. 
272 ;  B>8t  V.  Post,  14  Barb.  258. 

The  agreement  was  a  severable  and  con- 
ditional contract  and  was  therefore  an  execu- 
tory contract,  wherefore  no  present  title  passed 
by  it  to  the  defendants. 

2  Bl.  Com.  447:  Story,  Sales,  §g  282.  243, 
246 ;  Story,  Cont.  §  16. 

The  rights  of  the  parties  In  the  contract  are 
governed  and  to  be  interpreted  by  the  laws  of 
this  state. 

Story,  Conf.  L.  §§  558.  559,  567;  Andrews  v. 
Herriot,  4  Cow.  508 ;  2  Kent,  Com.  p.  118. 

This  was  not  a  grant  of  land. 

Langdon  v.  Ifew  York,  98  N.  Y.  145;  Auburn 
A  C.  PI.  Road  Co.  y.  Douglass,  9  N.  Y.  444. 

The  interpretation  of  a  contract  must  be 
governed  by  the  law  of  the  country  where  the 
contract  is  made. 

Trimbey  v.  Vignier,  1  Bing.  (N.  C.)  151  ; 
British  Linen  Co.  v.  Drvmmond,  10  Barn.  & 
C.  WS;De  La  Vega  v.  Vianna,!  Barn.  &  Ad, 
284 ;  Massie  v.  Watts,  10  U.  S.  6  Cranch,  148, 
3  L.  ed.  181;  Ward  v.  Arredondo,  Hopk.  Ch. 
218,  2  L.  ed.  897, 14  Am.  Dec.  548;  Shattuckv, 
Cassidy,  8  Edw.  Ch.  152,  6  L.  ed.  600;  Mead 
y.  Merritt,  2  Paige,  402,  2  L.  ed.  963 ;  Mitchell 
V.  Bunch,  2  Paige,  606,  2  L.  ed.  1049,  22  Am, 
Dec.  669;  Newton  v.  Bronson,  18  N.  Y.  587, 
67  Am.  Dec.  89. 

A  license  to  do  an  act  cannot  be  held  to 
screen  the  licensee  from  the  consequences  of 
carelessness  or  unskillfulness  in  the  perform- 
ance of  the  act. 

Marcin  y.  Brewster  Iron  Min,  Co.  55  N.  Y. 
563,  14  Am.  Rep.  822 ;  Selden  y.  Delaware  <fi 
H  Canal  Co.  29  N.  Y.  640. 

Mr.  Frank  E.  Smith,  for  respondent : 

The  cause  of  action  stated  in  tbe  complaint, 
if  any  there  be,  is  ex  delicto  to  recover  damages 
for  a  wrongful  injury  to  ifeal  property,  and  is 
in  the  nature  of  waste. 
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Taylor,  Laod.  A  T.  8lh  ed.  ^  846 ;  Pollock, 
Torts,  p.  285 ;  Biaocbard  &  Weeks,  Leading 
C^ses  OD  Mines  &  Minerals,  p.  80  ;  MacSwin- 
ney.  Mines,  p.  27 ;  6  Wait,  Act.  &  Def .  p.  239. 

The  court  has  no  jurisdiction  over  the  sub- 
ject of  the  action. 

Tbe  real  nature  of  tbis  action  is  to  recover 
damages  for  injuries  done  to  land  and  tbis  land 
appears  on  the  face  of  the  complaint  to  be 
situated  in  the  state  of  Pennsjlvania.  The 
action  is,  therefore,  local  and  cannot  be  main- 
tained in  the  courts  of  this  state. 

Doulton  V.  MaUJuwB,  4  T.  R  603 ;  London 
T.  Cka,  L.  R  2  H.  L.  Cas.  239 ;  Whitaker 
V.  Fartfes,  L.  R  10  C.  P.  583 ;  Livingston  v. 
Jefferwn,  1  Brock.  203;  Mcuon  v.  Warner, 
81  Mo.  506 ;  Backhouse  y.  Bonomi,  L.  R  9 
R  L.  Cas.  508,  18  Morrison,  Min.  Rep.  677; 
Darl^  Main  Colliery  Co.  y.  Mitchell,  X.  R 
11  App.  Cas.  127 ;  Ludlow  y.  Bvdson  River 
RCo.e  Lans.  128;  Qould,  PI.  5th  ed.  106. 
107 ;  Watts  ▼.  Kinnev,  6  Hill,  82 :  American 
Union  Teleg.  Go.  v.  MiddUton,  80  N.  Y.  408; 
Cragin  v.  LoveU,  88  N.  Y.  258 ;  Dodge  v. 
CW8y.  108  N.  Y.  445 ;  Mott  y.  Coddington, 
1  Abb.  Pr.  N.  8.  290;  Foot  v.  Edwards,  8 
Blalchf.  810;  Thayer  y.  Brooks,  17  Ohio, 
489,  49  Am.  Dec.H74;  Worster-v,  Winnipi- 
seogee  Lake  Co.  26  N.  H.  625 ;  2%^  Jf.  Moxham, 
L.  R  1  P.  D.  43 ;  Prevoit  v.  0<yrren,  2  W.  N. 
C.  440,  affirmed,  8  W.  N.  C.  866. 

Tbe  complaint  states  no  cause  of  action  upon 
contract. 

Tbe  instrument  is  not  a  lease  at  all,  but  a 
convejftnoe  of  land  to  defendant ;  the  land  con- 
veyed being  the  different  strata  and  veins  of 
coal. 

Genet  v.  Delaware  A  H.  Canal  Co.  122  N.  Y. 
505;  IdUibridge  v.  Lackawanna  Coal  Co.  13  L. 
K  A.  657.  143  Pa.  293. 

Coal  or  other  minerals  may  be  separated  in 
title  so  as  to  constitute  a  parcel  of  land  separ- 
ate and  distinct  from  tbe  surface. 

MacSwinney,  Mines,  27;  Bainbridge,  Mines, 
4th  ed.  28. 

No  covenant  In  regard  to  the  manner  of 
workingcan  be  implied  into  the  deed. 

1  N.  Y.  Rev.  Stat.  738.  §  140;  Bruce  v.  Ful- 
ton Nat.  Bank,  79  N.  Y.  164,  85  Am.  Rep. 
605;  Delaware  dk  H,  Canal  Co.  v.  Pennsylva- 
nia Coal  Co.  76  U.  8.  8  Wall.  276, 19  L.  ed.  849. 

Defendant  did  not  covenant  and  is  not  bound 
to  work  tbe  upper  seam  first. 

Ahinger  v.  Ashton,  L.  R  17  Eq.  858. 

It  would  be  absurd  to  imply  into  a  deed  a 
covenant  to  do  an  act  where  the  express  terms 
of  tbe  same  deed  would  relieve  tbe  party  from 
liability  for  a  breach  of  it. 

WiUiamsv.  BagnaU,  12  Jur.  N.  8.  987,  18 
Morrison,  Min.  Rep.  688;  Smith  v.  Darby,  L. 
R  7  Q.  B.  716. 18  Morrison.  Min.  Rep.  695; 
MacSwinney,  Mines,  pp.  286.  833. 

It  is  expressly  provided  in  the  so-called  lease 
that  defendant  '*shall  not  be  held  accountable 
under  any  circumstances  for  any  damage  that 
may  be  done  to  the  surface  of  said  land^by  the 
mining,  preparine,  and  removing  of  said  coal." 

Scranton  v.  Phillips,  94  Pa.  15;  Williams  v. 
Bagnall  and  Smith  v.  Darby,  supra. 

The  word  "surface"  in  a  mining  contract 
like  the  present  means  all  the  strata  surround- 
ing tbe  minerals  granted. 
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Tandes  v.  Wright,  66  Ind.  819,  82  Am.  Rep. 
109,  14  Morrison,  Min.  Rep.  82. 

The  tenant  of  tbe  mine  paying  the  "dead" 
or  "sleeping"  rent,  as  it  is  termed,  is  under  no 
obligation  to  work  tbe  mine  at  alL 

MacSwinney,  Mines,  218,  228;  Wheailey  v. 
Westminster  Brymbo  Coal  Co.  L.  R.  9  Eq.  538. 
8  Morrison,  Min.  Rep.  663;  Jegon  v.  Vivian, 
L.  R.  6  Cb.  App.  742,  8  Morrison  Min.  Rep. 
628;  Metiers  v.  Devons/iire,  16  Beav.  252; 
Simpson  v.  Ingleby,  20  Week.  Rep.  687;  Mc- 
Intyre  v.  Mclntyre  Coal  Co.  106  N.  Y.  264. 

The  defendant's  liability  was  confined  to  the 
payment  for  20,000  tons  a  year  and  so  long  as 
It  paid  for  20.000  toas  a  year  it  complied  with 
its  part  of  the  agreement. 

Oenet  v.  Delaware  d  U.  Canal  Co.  122  K. 
Y.  501 

It  is  nowhere  alleged  in  tbe  complaint  that 
defendant  has  failed  to  pay  the  royalty  fixed 
by  the  so  called  lease,  or  that  it  has  surrendered 
possession  of  the  mine,  and  without  such  an 
allegation  the  complaint  does  not  allege  any 
breach  of  the  contract  or  any  cause  of  action. 

Lent  y.  New  York  d  M.  k  Co.  180  N.  Y. 
504. 

A  ^nt  of  tbe  exclusive  right  to  take  all  tbe 
coal  m  a  piece  of  land,  without  limit  as  to 
time,  and  coupled  with  an  obligation  to  mine 
the  coal  or  to  pay  for  it  if  not  mined,  is  a  grant 
of  an  estate  in  fee  in  the  coal  as  a  separate  par- 
cel of  land. 

Caldwell  v.  Fulton,  81  Pa.  476,  8  Morrison, 
Min.  Rep.  288;  Caldwell  v.  Copeland,  87  Pa. 
427,  1  Morrison.  Min.  »Rep.  189;  Armstrong  v. 
CaldweU,  68  Pa.  284, 18  Morrison,  Min.  Rep. 
252;  Clement  v.  Youngman,  40  Pa.  841, 5  Moiv 
rison,  Min.  Rep.  280;  Kier  v.  Peterson,  41  Pa. 
357.  8  Morrison,  Min.  Rep.  499  ;  Scranton  v. 
PhiUips,  94  Pa.  15,  14  Morrison,  Min.  Kep. 
48;  Sanderson  v.  Scranton,  105  Pa.  469;  Dela- 
ware, L.  db  W.  R.  Co.  V.  Sanderson,  109  Pa. 
588,  50  Am.  Rep.  748;  Woodward  Y.Delay>ar6, 
L.  d  W.  R.  C&.  121  Pa.  844 ;  Bley's  Estate, 
103  Pa.  800;  FairehUd  v.  Fairchild,  (Pa.) 
April  26,  1887;  Chester  Emery  Co.  v.  Lucas, 
112  Mass.  424,  8  Morrison.  Min.  Rep.  348; 
Massot  V.  Moses,  8  8.  C.  N.  8.  168,  16  Am. 
Rep.  697,  8  Morrison,  Min.  Rep.  607. 

The  fact  that  this  agreement  required  no 
present  payment  of  the  consideration  does  not 
change  the  character  or  legal  effect  of  tbe  deed. 

Manning  v.  Frazier,  96  lU.  279,  8  Morrison, 
Min.  Rep.  807. 

Tbe  coal  when  severed  in  title  from  the  sur- 
face is  so  completely  considered  an  independent 
parcel  of  land  that  a  right  of  way  for  an  under- 

§  round  railroad  through  the  coal  may  be  con- 
emned  without  making  the  surface  owner  a 
party  to  the  proceedings. 

Brown  v.  Corey,  48  Pa.  495,  5  Morrison, 
Min.  Rep.  868. 

Finch,  /.,  delivered  the  opinion  of  the 
court: 

The  questions  in  this  case,  which  are  both 
difficult  and  important,  arise  upon  a  demurrer 
which  denies  that  the  complaint  of  the  plain- 
tiff contains  any  cause  of  action.  That  com- 
plaint sets  out  literally  tbe  contract  between 
the  parties,  which  is  in  writing,  and  in  tbe  form 
of  a  lease.  They  differ  widely  as  to  its  con- 
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structioD)  the  lessors  describing  it  as  an  agree- 
ment merely,  which,  although  relating  to  an 
interest  in  land,  does  not  convey  the  land  in 
fee,  while  the  lessee  construes  it  as  a  deed  of 
the  coal  veins  or  ^rata  underlying  the  surface, 
and  as  a  severed  parcel  of  the  land  itself.  It 
is  important  to  settle  that  question  at  the  out- 
let, for  we  shall  find  in  the  end  that  the  appli- 
cation of  very  material  rules  of  construction 
depends  upon  the  legal  character  and  effect  of 
the  paper  which  the  parties  executed.  That 
paper  denominates  itself  a  ''memorandum  of 
agreement,"  and  not  an  indenture  or  deed, 
and  yet  takes  the  form  of  a  lease.  It  certifies 
that  the  parties  of  the  first  part  have  ''leased  " 
toxhe  party  of  the  second  part  "all  the  coal 
contained  in,  on,  or  under"  the  parcel  of  land 
specifically  described.  This  general  provision, 
however,  is  narrowed,  restricted,  and  limited 
by  other  provisions  of  the  lease  which  modify 
its  effect  and  operation.  It  is  stipulated  "that 
if  the  coal  in  any  of  the  veins  shall  not  prove 
to  be  of  a  merchantable  quality,  or  if  it  become 
impractical  to  mine  the  same  in  consequence 
of  extraordinary  expenses  in  mining  or  clean- 
ing said  coal,  or  if  tbe  veins  should  prove  to  be 
of  such  quality  or  thicknes?  tliat  the  coal  can- 
not be  mined  and  prepared  for  market  without 
greater  expense  than  is  bestowed  upon  coal 
taken  from  the  same  veins  in  the  mines  of  the 

{)arty  of  the  second  part  for  the  time  then  be- 
ng,  then  the  liability  of  the  party  of  tbe  second 
part  to  mine,  take,  and  pay  for  said  coal  shall 
cease;  and  it  is  further  understood  and  agreed 
that  in  case  the  quantity  of  coal  minea  and 
taken  out  in  any  one  year  shall  fall  below  the 
quantity  agreed  to  be  taken  out  in  such  year, 
in  consequence  of  the  unmerchantable  quality 
of  the  coal  in  any  of  the  veins,  or  in  conse- 
quence of  increased  expense  and  difficulty  in 
mining  and  cleaning  the  said  coal,  as  hereinbe- 
fore recited,  or  in  case  the  said  land  shall  be- 
come so  far  exhausted  as  to  render  it  imprac- 
ticable or  unprofitable  to  mine  the  stipulated 
quantity  in  any  one  year,  then,  in  either  case, 
the  party  of  the  second  part  are  to  pay  for  only 
the  quantitv  of  the  coal  that  can  be-safely  and 
economically  taken  out."  Then  follows  a  fur- 
ther limitation  that  the  lessee  shall  only  pay 
royalty  "for  the  coal  mined  and  taken  out 
upon  every  ton  "of  clear  merchantable  coal, 
exclusive  of  culm  or  mine  waste,  that  will  not 
pass  throuffh  a  mesh  of  one-half  inch  square." 
There  is  also  a  precise  description  of  what  is 
meant  by  the  phrase  "merchantable  coal,"  and 
what  should  be  deemed  such  is,  after  inspec- 
tion, to  be  left  to  the  final  decision  of  the  de- 
fendant's superintendent,  or  other  selected 
inspector.  Reading  the  contract  as  a  whole,  I 
think  we  are  bound  to  say  that  there  was  no 
sale  of  the  bulk  or  body  of  the  coal  in  place 
and  as  a  severed  portion  of  the  land,  and  that 
there  was  no  such  intention,  purpose,  or  agree- 
ment on  either  side.  It  is  quite  true  that  in  an 
action  between  the  same  parties  the  second 
division  of  this  court  has  expressed  the  opinion, 
very  briefiy,  and  I  think  incidentally,  that  this 
contract  operated  as  a  deed  to  convey  the  fee 
of  the  coal  to  the  defendant  corporation.  122 
N.  Y.  527.  If  the  decision  to  that  effect  had 
been  material  to  a  disposition  of  tbe  case,  nec- 
essary to  its  determination,  and  within  the 
issues  presented,  I  should  hold  it  conclusive  as 
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settling  the  law  between  these  parties,  however 
I  might  regard  it  in  the  future  as  a  precedent. 
But  the  question  was  not  in  the  case,  or  at  all 
necessary  to  its  decision.  That  action  was 
brought  by  the  plaintiff  to  recover  damages 
a^nst  the  defendant  for  not  mining  the  ooai 
with  reasonable  diligence,  and  for  a  misuse  of 
the  mine  in  connection  with  other  properties. 
The  first  cause  of  action  failed  because  there 
was  no  proof  except  that  offered  by  parol  of 
the  assumption  by  defendant  of  any  such  obli- 

fation,  and  the  second  l)ecause  whatever  was- 
one  was  held  to  be  within  the  explicit  terms 
of  the  contract  itself.  Thus  the  right  to 
use  the  shafts  and  machinery  on  plaintiff's 
land  in  aid  of  mining  operations  on  adjoining 
lands  was  held  to  be  expressly  given  as  a. 
present  right  by  the  terms  of  the  instrument ; 
the  right  to  pile  culm  and  waste  upon  the  sur- 
face was  found  in  its  express  permission  ;  and 
the  right  of  drainage  through  the  gangways 
opened  to  other  shafts  to  the  lower  point  of  th& 
Marvin  shaft,  to  be  thence  pumped  out  to  th& 
river,  was  deduced  from  the  terms  and  condi- 
tions of  the  contract.  It  was  not  vital  or 
essential  to  any  of  these  conclusions  that  th» 
contract  did  or  did  not  convey  the  coal  in  fee. 
That  opinion,  therefore,  does  not  bind  us,  but 
respect  for  it  requires  a  careful  examination  of 
the  question. 

The  authorities  cited  were  all  cases  deter- 
mined in  the  supreme  court  of  Pennsylvania. 
The  decisions  of  that  court  are  entitled  to  great 
weight  in  the  present  inquiry,  not  only  be- 
cause of  its  character  and  abihtv,  but  also  be- 
cause coal  mining  in  that  state  is  an  enormous 
industry,  over  which  its  courts  naturally  watch 
with  anxious  care,  and  to  the  law  conirollioic 
which  they  ore  required  to  give  constant 
study.  Thev  have  held,  until  the  rule  must 
be  deemed  tfrmly  established  in  those  tribu- 
nals, that  a  transfer  of  all  the  coal  in,  on,  or 
under  a  given  described  surface,  even  though, 
taking  the  form  of  a  lease,  and  terminable 
in  a  fixed  number  of  years,  is  a  sale  of  the 
coal,  and  a  grant  of  it  in  fee  as  a  severed  par- 
cel of  the  land.  The  doctrine  is  perhaps  most 
fully  developed  in  Sanderson  v.  Scranton,  105 
Pa.  472.  It  was  there  said  that  a  mineral 
lease  was  often  in  fact  a  sale ;  that  it  diffei-s- 
from  an  ordinary  lease,  in  that  the  latter  gives 
onlv  the  temporary  use  and  for  a  fixed  period 
which  is  the  term,  and  so  implies  and  leaves, 
in  the  lessor  a  reversion,  while  the  former  con- 
veys the  entire  interest  in  the  coal  and  leaves  uo 
reversion;  that  in  such  a  case  there  is  a  sever- 
ance of  the  surface  from  the  underlying  strata, 
which  creates  a  divided  ownership  in  the  land, 
the  coal  belon^ng  in  fee  to  one  and  tbe  surface 
to  another.  The  court  said  frankly  that  tlio 
case  was  not  free  from  doubt,  l)ecause  tbe 
agreement  was  in  form  a  lease  for  a  fixed 
period,  with  a  rent  reserved  and  power  of 
distress.  Whatever  we  may  think  of  the  gen- 
eral doctrine,  one  thing  about  it  is  quite  ob- 
vious,— ^it  applies  to  a  case  and  only  to  a  case 
in  which  bv  the  terms  of  the  agreement,  and 
in  contemplation  of  the  parties,  the  whole  body 
of  the  coal,  considered  as  of  cubical  dimen- 
sions, and  capable  of  descriptive  separation 
from  the  earth  above  and  around  it  (Massot  v^ 
Mo9€s,  8  8.  C.  N.  8.  168,  16  Am.  Rep.  697,  8^ 
Morrison,  Min.  Rep.  607,)  and  as  it  lies  in  its- 
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dbce,  is  absolutely  aod  presently  conveyed.  I 
The  thing  sold  must  be  sucb  that  it  can  be ' 
identified  as  land^  and  severed  as  land  from  the 
estate  of  which  it  forms  a  part.  Every  case 
upholding  the  doctrine  which  I  have  been  able 
to  examine  has  that  marked  characteristia 
Caidweii  v.  Fulton,  81  Pa.  476,  72  Am.  Dec. 
780;  Galdwdl  v.  Copeland,  87  Pa.  427, 78  Am. 
Dec.  436;  Armstrong  v.  CaldweU,  58  Pa.  284 ; 
Sera  neon  v.  Phillips^  94  Pa.  15  ;  Sanderson  v. 
Seranion,  106  Pa.  460;  Delaware,  L.  <fc  W,  B. 
Co.  V.  Sanderson,  109  Pa.  588 ;  FaireJuld  v. 
i?ai«AiW(Pa.  8np.)9  Atl.  Rep.  265;  Moniooth 
V.  GambU,128  Pa.  240;  Kingsley  v.  HWside  Coal 
d  Iron  Go.  144  Pa.  618 ;  Lasaru^  Estate,  143 
Pa.  1.  That  feature  seems  to  me  to  be  not 
merel;^  accidental  or  incidental,  but  n  vital  and 
essential  element  of  the  doctrine  as  it  is  assert- 
ed and  applied.  But  that  feature  does  not  ex- 
ist in  the  present  case.  The  broad  words  of 
the  primarjr  grant  are  indeed  sufficient,  within 
the  cases  cited,  to  carry  title  to  Uie  coal  as 
land,  but  they  are  cut  down,  narrowed  and 
restrained  by  the  specific  provisions  which  fol- 
low. It  is  not  the  mine  as  such,  it  is  not  the 
veins  or  strata  as  such,  it  is  not  the  coal  in 
place,  it  is  not  even  the  whole  of  the  coal 
which  one  party  contracts  to  sell  and  the  other 
party  to  buy,  but  only  some  unknown  and 
indeterminate  fraction  or  portion  of  the  coal, 
which  no  human  power  can  locate  or  identifv 
as  land.  It  is  mineral  product,  not  lana, 
which  is  the  subject  of  the  dealing.  It  is  to 
he :  First,  such  portion  of  the  coal  as  shall 
prove  to  be  "merchantable"  and  which  equals 
in  quality  the  average  yield  of  the  adjacent 
mines,  the  quality  to  be  conclusively  set  tied  by 
the  defendant's  superintendent  or  other  in- 
spectors  after  it  is  mined  ;  it  is,  second,  to  be 
6uch  and  so  much  as  does  not  pass  a  screen 
with  half-inch  meshes  ;  it  is  to  be,  third,  only 
so  much  as  can  be  safely  and  economically 
mined;  it  is  to  be, /<7i^r^A,  so  much  merely  as 
can  be  mined  and  cleaned  without  greater  ex- 
I^nae  than  the  mining  on  adjoining  properties 
requires  ;  and  it  is  to  be.  fifth,  no  more  than 
it  will  be  profitable  to  mine  when  the  veins 
approach  exhaustion.  Further  than  that,  if  a 
"fault"  is  disclosed  in  the  mine  which  occurs 
when  by  some  convulsion  of  nature  the  vein 
haa  been  broken  off,  and  its  continuity  lifted 
or  depressed,  so  that  earth  and  rock  end  the 
drift,  and  must  be  cut  through  and  removed 
to  recover  the  vein,  it  is  provided  that  the 
lessee  need  not  remove  it  if  the  cost  of  the  pro- 
^88  shall  exceed  $500,  in  which  event  the  coal 
beyond  the  fault  would  not  pass  at  all.  The 
verj  terms  of  this  description  show  that  noth- 
ing was  further  from  the  purpose  of  the  parties 
than  a  grant  of  coal  as  land,  and  that  the  de- 
fendant company  could  not  lay  its  hand  upon 
any  specified  cubical  mass  of  coal,  and  say, 
"This  is  mine  as  land,  according  to  the  de- 
scription in  the  deed,"  for  it  could  not  know 
and  nobody  could  know  until  a  future  deter- 
mination what  part  or  portion  of  the  vein 
would  really  pass.  It  will  not  meet  the  diffi- 
culty to  say  that  these  restrictive  clauses  bear 
00 ly  upon  the  amounts  to  be  paid,  and  the 
method  of  ascertaining  those  amounts.  Noth- 
ing indicates  that  the  defendant  was  to  have  any 
cnal  that  it  did  not  pay  for,  and  so  by  its  con- 
clusive inspection  could  confiscate  as  below 
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grade  half  the  product  of  the  mine ;  and  the 
very  terms  used  show  that  they  describe,  not 
only  what  the  company  should  pay  for,  but 
also  what  it  should  "take."  Thus,  three  possi- 
bilities are  specified, — that  some  of  the  coal 
may  not  be  merchantable,  or  may  he  such  as 
to  require  extraordinary  expenses  to  mine  or 
clean,  or  demand  a  greater  expenditure  Uian 
the  average  of  the  adjacent  mines;  in  either  or 
all  of  which  events  the  contract  provides  that 
"the  liability  of  the  said  party  of  the  second 
part  to  mine,  take,  and  pay  for  said  coal  shall 
cease."  In  other  words,  the  contract  does  not 
cover  or  operate  upon  any  such  coal,  and  the 
company  is  not  liable  to  take  it. 

This  clause  suggests  another  difficulty  in  the 
way  of  treating  the  contract  as  a  deed  of  land« 
It  shows  that  the  title  to  the  coal  was  to  pass 
in  the  future,  and  conditionally  upon  the  ex- 
istence of  facts  later  to  be  ascertained.  Of 
course,  ii  was  absurd  to  provide  that  the  com- 
pany should  not  be  liable  to  take  a  part  of  the 
coal  when  by  force  of  the  deed  it  took  the 
whole  at  once  and  in  prcssenti,  and  absolutely 
in  fee.  All  the  terms  of  the  instrument  are 
inconsistent  with  an  immediate  passing  of  the 
title.  What  was  to  pass  and  what  price  should 
become  payable  were  both  adjourned  to  be 
settled  by  the  developments  of  the  future. 
The  contract  was  executory  on  both  sides. 
Wliat  and  how  much  coal  was  to  pass  from 
the  lessors  and  to  the  lessee  was  made  dependent 
upon  the  revelations  of  the  actual  mining  pro- 
cess, and  what  and  how  much  was  to  be  paid 
depended  also  upon  future  conditions.  The 
thing  to  be  sold  and  the  price  to  be  paid  were 
each  alike  dependent  upon  subsequent  events, 
and  the  contract  was  therefore  executorv,  and 
must  be  treated,  not  as  a  deed  into  which  no 
unexpressed  covenants  can  be  implied,  but  as 
an  executory  contract,  the  interpretation  of 
which  is  open  to  clear  and  reasonable  implica- 
tions. 

Having  thus  determined  the  nature  of  the 
contract,  we  are  required  to  consider  whether 
the  allegations  of  the  complaint  show  an  ac- 
tionable breach  of  its  terms.  The  lessee  com- 
pany agreed  to  pay  as  royalty  12^  cents  per  ton 
upon  all  the  coal  of  the  prescribed  quality 
which  should  be  taken  out  of  the  mine;  and 
further  covenanted  for  a  minimum  rent,  which 
alone  should  be  obligatory  by  agreeing  to  take 
out  10,000  tons  for  the  first  and  second  years, 
and  not  less  than  20,000  tons  in  eaoh  year 
thereafter,  and  leaving  itself  free  to  mine  more 
than  that  or  not,  as  its  business  interests  and 
convenience  should  require.  That  provision 
was  in  the  form  of  a  minimum  royalty,  and  is 
not  exactly  synonymous  with  a  dead  or  sleep- 
ing rent,  which  is  not  a  royalty  at  all,  but  a 
fixed  sum  of  money  payable  as  rent,  and  prima 
facte  payable,  even  after  the  mine  is  exhausted 
(King  v.  Be(hDorth,  8  East,  887),  and  even 
though  the  mine  supposed  to  exist  develops  no 
mineral  at  all  {Jefferys  v.  Fairs,  L.  R.  4  Ch. 
Div.  448).  But  since  in  the  case  at  bar  the 
minimum  royalty  was  payable  whether  the 
mine  was  worked  or  not,  the  difference  re- 
ferred to  is  not  important  or  practical  for  any 
present  purpose.  That  minimum  royalty  has 
never  been  withheld,  and  the  theory  of  the 
defendant  is  that  its  payment  is  the  only  con- 
tract obligation  due  to  the  plaintiff.    What  has 
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happened  accordiDg^  to  [the  complaint  is  this: 
There  were  three  veins  of  coal  underlying  the 
surface, — the  Diamond  vein,  about  8  feet 
thick,  and  about  100  feet  below  the  surface; 
the  Fourteen  foot  vein,  lying  150  feet  deeper, 
and  from  10  to  20  feet  thick;  and  the  Clark 
vein,  about  8  feet  thick,  and  lying  at  a  depth 
of  450  feet  below  the  surface.  The  lessee 
pierced  all  three  veins  with  the  Marvin  shaft, 
which  it  sunk  near  one  end  of  the  property 
leased.  It  struck  the  Fourteen-foot  vein  at  its 
lowest  point  of  depression,  and  where  its 
thickness  was  greatest.  It  inclined  upwards 
on  each  side  of  the  shaft,  so  that  the  removal 
of  coal  at  that  point  involved  an  obvious  tend- 
ency to  a  lateral  as  well  as  direct  thrust  upon 
the  opening.  The  principal  work  of  the  lessee 
was  done  at  this  point  and  in  this  vein.  The 
upper  or  Diamond  vein  should  have  been 
mined  out  first,  but  only  a  moderate  quantity 
was  taken  out  of  that,  and  the  Fourteen-foot 
vein  was  mined  out  under  about  75  acres  of 
the  property  leased.  The  complaint  charges 
that  this  work  was  done  with  gross  negligence 
and  want  of  care;  that  the  supporting  pillars 
were  robbed  to  the  point  of  weakness,  and  in- 
sufficient masts  or  columns  of  wood  supplied 
to  support  the  roof,  and  as  a  consequence 
what  is  known  as  a  "squeeze"  occurred.  The 
whole  mass  of  superincumbent  rock  and  earth 
and  coal  crashed  down  into  the  chamber, 
ruined  the  shaft,  broke  up  and  distorted  the 
veins,  mixed  the  coal  in  with  the  other  mate- 
rial, utterly  prevented  access  to  the  mines, 
wherebv,  as  the  complaint  avers,  the  whole 
body  of  coal  has  become  lost  to  the  plaintiff. 
How  true  this  is  appears  from  other  allega- 
tions. Before  this  destruction  of  the  mine  the 
defendant  company  had  taken  out  since  the 
completion  of  the  Marvin  shaft  about  70,000 
tons  of  coal  per  year ;  in  1883  had  taken  out 
almost  90,000  tons;  and  during  the  year  1886, 
up  to  September,  when  the  "squeeze"  oc- 
curred, had  already  taken  out  over  48,000 
tons;  since  then,  nothing,  not  even  a  pound. 
And  now  the  defendant  claims  that  the  con- 
tract is  unbroken,  so  long  as  it  pays  the  min- 
imum royalty.  It  is  abundantly  disclosed  that 
the  plaintiff  is  not  getting — can  never  get — 
what  she  would  have  received,  what  she  ex- 
pected to  receive,  what  was  the  chief  induce- 
ment to  the  contract,  what  the  lessee  expected 
to  pay,  and  what  in  the  ordinary  course  of 
business  it  would  have  paid,  solely  because  of 
the  negligent  destruction  of  the  mine.  The 
loss  has  come  from  a  cause  which  both  parties 
assumed  would  not  occur,  and  against  which, 
for  that  reason,  the  lessor  took  no  express 
covenant;  and  it  is  because  the  lessee  did  not 
expressly  covenant  that  it  would  not  willfully 
or  negligently  incapacitate  itself  from  taking 
out  more  than  the  minimum  quantity  of  coal 
per  year  that  it  grounds  its  contention.  There 
is  no  such  express  stipulation,  but  I  think  one 
is  to  be  implied,  and  fairly  and  Justly  may  be 
found  interwoven  with  the  terms  expressed  and 
growing  out  of  their  scope  and  meaning.  In 
Mclntyre  v.  Bdcher,  14  C.  B.  N.  S.  654,  the 
plaintiff  sold  out  his  business  as  a  surgeon, 
getting  in  return  a  cash  payment  for  his  drugs 
and  instruments  of  about  £17,  but  taking  an 
agreement  that  the  purchaser  would  account 
for  and  pay  over  to  the  plaintiff  the  one  fourth 
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part  of  the  receipts  of  the  business  for  four 
years,  if  he  should  live  so  lon^,  provided  that 
their  annual  aggregate  should  reach  £300. 
The  defendant  during  the  third  year  chose  to 
abandon  the  business,  and  the  plaintiff  sued. 
There  was  no  express  agreement  that  the  pur- 
chaser would  continue  the  business,  or  that, 
if  he  did,  its  annual  proceeds  would  reach 
£300.  The  court  held  that  a  covenant  was 
implied  that  the  defendant  would  not  willfully 
incapacitate  himself  from  carrying  on  the 
business.  Of  course,  that  plaintiff  took  the 
risk  beyond  the  payment  in  cash,  of  the  de- 
fendant's business  capacity,  of  his  tact  and 
skill,  of  his  industry  and  ability  to  ^ther  in 
more  than  the  annual  £800;  but  the  nsk  he  did 
not  take  was  of  ths  willful  or  negligent  aban- 
donment by  the  defendant  of  anv  effort  to  do 
business  at  all,  so  that  the  earning  of  profits 
was  rendered  utterly  impossible.  And  so  here 
the  lessor,  beyond  her  minimum  royalty,  took 
the  risk  of  the  defendant's  business  capacity 
and  necessities  of  its  Judgment  of  markets,  of 
its  ability  to  sell  and  find  customers  for  the 
product,  of  the  demands  of  its  own  interest 
and  welfare;  but  the  risk  she  did  not  take  was 
that  the  lessee  should  make  royalties  beyond 
the  minimum  absolutely  impossible  by  a  total 
destruction  of  the  mine  out  of  which  the  roy- 
alties were  to  come,  and  that  through  the 
agency  of  its  own  willful  or  negligent  act. 
The  plaintiff  took  a  chance  undoubtedly,  but 
she  was  entitled  to  have  it,  and  to  have  it  as 
she  took  it;  bad  enough  at  the  best,  but,  such 
as  it  was,  her's,  and  which  the  defendant  was 
not  at  liberty  willfully  or  negligently  to  de- 
stroy. 

I  know  very  well  that  implied  promises  are 
to  be  cautiously  and  not  hastily  raised.  What 
they  are  was  very  well  stated  in  Scrantom  v. 
Booth,  29  Barb.  174;  in  AUamon  v.  Albany,  48 
Barb.  86;  and  in  Booth  v.  Cleveland  BoU.  MUU 
Co,  6  Hun,  597.  They  always  exist  where 
equity  and  Justice  require  the  party  to  do  or 
to  refrain  irom  doing  the  thing  in  question; 
where  the  covenant  on  one  side  involves  some 
corresponding  obligation  on  the  other:  where 
by  the  relations  of  the  parties  and  the  subject- 
matter  of  the  contract  a  duty  is  owing  by  one 
not  expressly  bound  by  the  contract  to  the 
other  party  m  reference  to  the  subject  of  it. 
In  this  court  we  have  thrown  some  safeguards 
about  the  doctrine  to  secure  its  prudent  appli- 
cation, and  have  said  that  a  promise  can  be 
implied  only  where  we  may  rightfully  assume 
that  it  would  have  been  made  if  attention  had 
been  drawn  to  it  (Dermott  v.  State,  99  N.  Y. 
101),  and  that  it  is  to  be  raised  only  to  enforce 
a  manifest  equity,  or  to  reach  a  result  which 
the  unequivocal  acts  of  the  parties  indicate  that 
they  intended  to  effect  {King  v.  Leighton,  100 
N.  Y.  886).  It  seems  to  me  that  within  the 
rule  of  these  cases  the  plaintiff  has  a  right  of 
action  upon  the  implied  promise  of  the  defend- 
ant not  willfully  or  negligently  to  incapacitate 
itself  from  taking  out  more  than  the  minimum 
quantity  of  coal.  The  acceptance  of  a  min- 
imum royalty  for  the  safety  and  benefit  of  the 
lessee  equally  with  that  of  the  lessor,  when  a 
larger  one  was  contemplated  on  both  sides,  in- 
volves  an  obligation  of  the  lessee  not  willfully 
or  negligently  to  prevent  the  expected  accruing 
of  thb  greater  royalty.    For,  examine  the  sit- 
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nation  at  the  making  of  the  contract.  The 
plaintiff  owned  a  tract  of  coal  land,  tbe  vein 
under  which  held  about  4,000.000  of  <ons. 
which,  at  20,000  tons  a  year,  it  would  take  200 
years  to  exhaust,  and  worth  at  the  small  price 
hi  ibis  contract,  above  the  mining  and  market- 
iog  and  the  operator's  profits,  half  a  million  of 
dollars.  She  desired  to  utilize  so  valuable  a 
ptr>perty.  Unable  or  unwilling  to  plant  a 
colJiery  upon  the  land,  she  turns  to  the  de- 
fendant. That  is  a  rich  and  powerful  corpo- 
ration, engaged  both  in  mining  and  transpor- 
tation. It  had  mines  adjacent,  adequate  and 
sufficient  plants,  large  capital,  numerous  cus- 
tomers, complete  control  of  transportation. 
The  parties  sat  down  to  agree.  The  rate  per 
ton  as  royalty  and  the  quality  and  inspection 
of  the  coal  were  settled.  Then  came  the  vital 
inquiry  of  how  much  the  company  would 
bind  itfielf  to  mine.  It  said  20,000  tons  per 
year.  Of  course,  it  proposed  and  expected  to 
mine  much  more  than  that,  and  its  own  busi- 
Dess  interest  wonld  impel  it  to  mine  more,  but 
it  would  not  be  bound  for  more  than  20,000 
tons.  Imagine  Mrs.  Genet  reflecting  on  the 
proposition.  As  an  oCFer  to  mine  20,000  tons 
per  year,  and  no  more,  she  would  instantly 
have*  refused  it  A  contract  to  run  for  200 
years  was  not  to  be  endured,  but  as  an  offer  to 
mine  at  least  20.000  tons  per  year,  and  as  much 
more  as  the  company,  with  due  regard  to  its 
business  interests  and  convenience,  would  take 
out,  the  offer  was  better,  and  not  to  be  curtly 
rejected.  It  would  be  taking  a  chance,  yes; 
but  business  lar*;:ely  consists  in  taking  chances, 
more  or  less  hopeful  or  pei  ilous.  Mrs.  Genet 
studies  this  chance.  It  Involves  within  its 
possibilities  the  chief  and  principal  and  only 
tolerable  consideration  of  her  bargain.  She 
measures  that  chance  narrowly.  She  reasons: 
"There  ifi  the  coal,  I  know  it.  I  am  sure  of  its 
quality.  These  men  will  want  it.  To  get  out 
tbe  20,000  tons  they  will  need  to  sink  a  shaft, 
to  put  up  pumps,  to  establish  a  plant.  Having 
done  so  much,  their  own  interest  will  impel 
tbem  not  to  stop  at  tbe  minimum.  They  never 
vili  stop  there,  and  I  will  take  the  chance." 
Suppose  son^ebody  had  said  to  her,  "They  may 
willfully  or  negligently  destroy  your  mine,"^' 
and,  with  her  attention  drawn  to  that  suggeis- 
tioD,  she  had  asked  the  company  to  agree  that 
it  would  not  do  that;  is  there  any  doubt  that  it 
would  have  so  promised,  or  that,  if  it  delib 
erately  refused  that,  Mrs.  Genet  would  have 
declined  a  contract  with  such  a  destructive 
pos.sibility  within  its  admitted  scope?  But 
fieiiLer  party  thought  of  it;  both  would  have 
deemed  it  an  absurd  suggestion.  There  is  not 
tbe  least  doubt  of  the  manner  in  which  Mrs. 
Genet  viewed  the  chance  offered  to  her,  of  tbe 
measure  which  she  took  of  it,  of  its  boundaries 
in  her  mind,  nor  that  the  company  which  held 
it  out  to  her  knew  how  she  regarded  it,  and 
nnderstood  it  in  the  same  way  on  its  part.  The 
equity  of  an  implied  promise  is  strong  and 
clear.  Good  faith,  honest  dealing,  business 
candor  and  fairness,  require  that  this  contract 
ahould  be  enforced  in  the  sense  and  with  the 
meaning  which  was  in  the  mind  of  both  parties 
at  the  time  of  its  execution.  The  mine  which 
was  to  be  exhausted,  and  paid  for  as  exhausted, 
is  to-day  as  much  exhausted  as  if  every  ton  of 
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coal  had  been  taken  out  and  sold.  To  tbe 
plaintiff  there  is  no  difference.  In  either  event, 
the  coal  is  gone;  and  to  say  that  she  shall  be 
paid  for  it  at  the  annual  rate  of  12,500  a  year 
for  20O  years  is  to  put  upon  her  a  contract 
which  she  never  made  and  never  dreamed  of 
making,  and  which  never  entered  the  mind  of 
tbe  defendant  itself  until  the  "squeeze**  in  tbe 
mine  suggested  an  equally  destructive  pressure 
of  literal  construction. 

The  view  which  I  have  taken  of  this  case 
was  foreshadowed  in  the  opinion  of  Barrett, 
J,,  when  this  contract  was  before  him  in 
another  action.  He  declared  that  "the  conduct 
of  the  defendant  has  been  entirely  subversive 
of  the  spirit  of  tbe  contract,  and  of  the  object 
and  purpose  for  which  it  was  entered  into;'* 
that  "the  execution  of  the  contract  in  good 
faith  was  fully  contemplated;"  that  "defend- 
ants have  acted  as  if  a  minimum  rent  was  in 
the  nature  of  an  annual  bonus  paid  to  the 
plaintiffs  merely  to  keep  the  property  out  of  the 
market,  or  to  prevent  it  falling  into  the  hands 
of  a  rival;"  that  "they  certainly  have  no  right 
to  make  any  such  use  of  the  contract,  and  that 
would  be  to  ignore  its  essence  and  destroy  its 
life."  The  learned  judge  in  these  remarks 
touched  tbe  vital  point  of  this  controversy,  and 
disclosed  his  appreciation  of  the  equity  inher- 
ing in  plaintiff's  claim.  The  question  here  is 
not  one  of  waste  or  of  injury  to  real  property, 
or  even  of  a  tort  or  a  wrong.  It  is  whether, 
under  tbis  contract,  fairly  and  justly  construed, 
between  tbe  parties,  there  was  an  understood 
consideration  for  it,  beyond  tbe  minimum  roy- 
alty secured,  in  the  business  option  and  choice 
of  the  lessee  to  mine  a  much  larger  amount  if, 
under  the  existing  circumstances,  it  should 
think  proper  to  do  so.  I  think  there  was.  I 
can  readily  see  that  it  served  as  the  determining 
motive  on  the  part  of  the  plaintiff  to  the 
making  of  the  contract.  Corporations  follow 
their  interests  as  they  should.  What  the  de- 
fendant's interest  would  be  Mrs.  Genet  knew; 
and  when  she  took  tbe  risk  of  what  it  would 
do,  of  its  reserved  option,  she  was  entitled  to 
have  it,  and  not  bound  to  submit  to  its  utter 
destruction.  To-day,  if  by  a  miracle  the  mine 
could  be  restored,  she  would  still  be  obliged  to 
submit  to  the  option,  and  we  should  tell  her 
that  she  must  do  so;  but  the  profit  in  the  coal, 
with  all  the  machinery  at  hand,  the  plant 
existing,  the  miners  near  by,  the  trains  waiting 
for  their  loads,  would  make  almost  certain  its 
exercise,  so  as  to  produce  the  expected  royalties 
far  beyond  the  minimum.  The  chance  of 
that  option,  exercised  as  both  parties  under- 
stood it  should  be,  fairly  and  honestly  and  in 
good  faith,  was  of  great  value  to  Mrs.  Gknet, 
but  the  lessee  has  destroyed  it  utterly  by  its 
own  negligent  act.  In  so  doing,  we  think  it 
broke  the  contract,  and,  therefore,  that  the 
complaint  stated  a  good  cause  of  action. 

Tfte  order  and  judgment  of  the  Oenernl  Term 
should  be  reversed,  and  that  of  the  Special  Term, 
overruling  the  demurrer,  afflrmed,  with  costs, 
but  with  leave  to  tbe  defendant  to  answer 
within  twenty  days  from  notice  of  the  entry 
of  judgment,  and  upon  payment  of  all  costs 
which  have  accrued  since  the  Interposition  ol 
the  demurrer. 

All  concur,  except  Earl,  /.,  not  voting. 
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SON,  Atty-Gen., 
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The  publicatloii  of  proposed  oonstlta- 
tional  amendmente  with  the  statntes 
of  the  yemr  after  thi&y  have  been  eon^ 
cnrred  in  by  both  Houses  of  the  Leirlslature 
BufficieDtly  oompUes  with  the  requirement  of 
publioatiOQ  for  three  months  before  election  al- 
though their  publication  was  from  sixteen  to 
.eighteen  months  prior  thereto,  at  least  where 
ttds  mode  of  publication  of  the  proposed  amend- 
meuts  has  been  uniformly  followed  in  numerous 
instances. 

(Vebruary  8, 1898.) 

APPLICATION  by  the  AttoTDey-General  for 
writ  of  mandamus  to  compel  the  Secretary 
of  State  to  return  to  the  Legislature  certain 
proposed  constitutional  amendments.  Granted. 

The  facts  are  stated  in  the  opinion. 

Messri.  J.  D.  Torrysoiiy  Atty-Qen.,  in  pro, 
per,,  Thomas  Wren  and  Trenmore  CoiBn 
ifor  relator. 

Meaere.  Sardls  Summerfleld  and  R«  M. 
Clark  for  respondent. 

Mnrphgr*  Oh.  J,^  delirered  the  opinion  of 
the  court: 

At  the  session  of  the  Legislature  of  1891  there 
were  introduced  and  passed  by  the  Senate,  and 
concurred  in  by  the  Assembly.  26,  and  intro- 
duced and  passed  by  the  Assembly,  and  con- 
curred in  by  the  Senate.  2,  (making  28  in  all,) 
proposed  amendments  to  the  Constitution  of 
this  state.  Said  proposed  amendments  were 
agreed  to  by  a  majority  of  all  the  members 
elected  to  each  of  the  two  Houses,  entered  in 
their  respective  journals,  with  the  Teas  and 
navs  taken  thereon,  and  were  published,  in 
full,  with  the  statutes  and  the  printed  pro- 
ceedings of  the  Senate  and  Assembly  during 
the  year  1891,  and  distributed  generally 
throughout  the  state,  more  than  three  months 
next  preceding  the  general  election  held  in  No- 
vembier,  1892.  This  was  the  only  publication 
had  of  such  proposed  amendments.  On  the  8d 
day  of  February,  1898,  the  Senate  and  Assem- 
bly, being  in  session,  through  their  proper  offi- 
cers, requested  the  secretary  of  state  to  return 
to  each  of  the  respective  Houses  the  proposed 
amendments  acted  upon  at  the  fifteenth  session 
of  the  Legislature,  for  such  further  action  as 
may  seem  to  them  proper  and  just,  and  as  pro- 
vided for  in  section  1  of  article  16  of  the  Con- 
stitution. But  the  secretarv  of  state  refused, 
and  still  refuses,  to  return  said  proposed  amend- 
ments, or  any  of  them,  giving  as  his  reason  for 
iuch  refusal  that  the  said  proposed  amend- 
ments were  not  in  a  condition  to  be  referred  to 
the  present  Leirislature,  for  the  reason  that  the 
same  had   not  been   published,  "for   three 


months  next  preceding  the  last  general  elec- 
tion;"  he  claiming  that  a  publication  in  the 
statutes  and  joumaJs  was  not  a  publication 
**  for  three  months  next  preceding  the  eenerai 
election,"  and  was  not  such  a  publication  as  is 
required  by  the  Constitution.  At  the  request 
of  the  Senate  and  Assembly,  the  attorney- 
general  applied  for,  and  was  granted,  the  al- 
ternative writ  of  mandamus. 

Section  1  of  article  16  reads  as  follows: 
"Any  amendment  or  amendments  to  this  Con- 
stitution may  be  proposed  in  the  Senate  or  As- 
sembly, and,  if  the  same  shall  be  agreed  to  by 
a  majority  of  all  the  members  elected  to  each 
of  the  two  Houses,  such  proposed  amendment 
or  amendments  shall  be  entered  on  their  re- 
spective journals,  with  the  yeas  and  nays 
taken  thereon,  and  referred  to  the  Legislature 
next  to  be  chosen,  and  shall  be  published  for 
three  months  next  preceding  the  time  of  mak- 
ing such  choice;  and  if,  in  the  Legislature  next 
chosen  as  aforesaid,  such  proposed  amendment 
or  amendments  shall  be  agreed  to  by  a  major- 
ity of  all  the  members  elected  to  each  House, 
then  it  shall  be  the  duty  of  the  Legislature  to 
submit  such  proposed  amendment  or  amend- 
ments to  the  people,  in  such  manner  and  at 
such  time  as  the  Lee:iBlature  shall  prescribe; 
and  if  the  people  shall  approve  and  ratify  such 
amendment  or  amendments,  bv  a  majority  of 
the  electors  qualified  to  vote  for  members  of 
the  Legislature  voting  thereon,  such  amend- 
ment or  amendments  shall  become  a  part  of 
the  Constitution." 

The  only  question  we  are  required  to  pass 
upon  is.  What  is  meant  by  the  sentence  **  and 
shall  be  published  for  three  months  next  pre- 
ceding the  time  of  making  such  choice?**  It 
is  insisted  by  the  attorneys  for  the  respondent 
that  a  publication  in  the  statute  does  not  com- 
ply with  the  requirements  of  section  1  of  ar- 
ticle 16  of  the  Constitution,  because,  the  stat- 
utes being  printed  and  distributed  as  expedi- 
tiously as  possible  after  the  adjournment  of  the 
Legislature,  and  therefore  printed  and  pub- 
lished some  eighteen  months  before  the  elec- 
tion of  members  to  the  next  Legislature  to 
be  chosen,  or,  putting  it  in  another  form,  the 
statutes  being  printed  and  distributed  for  more 
than  three  months  preceding  the  general  elec- 
tion, it  was  not  a  publication  for  three  months 
next  preceding  the  election.  It  is  a  well- 
established  principle  of  law.  and  one  that  does 
not  require  the  citation  of  authorities,  "  that  the 
greater  includes  the  lesser."  Therefore  the 
statutes  being  printed  and  published  from  six- 
teen to  eighteen  months  before  the  election  is 
publication  for  three  months  next  preceding 
the  election,  for  a  statute  is  a  continuous  pub- 
lication; it  is  the  publication  of  edicifr  which 
the  people  in  the  state  are  bound  to  take  no- 
tice of  and  act  under.  A  "publication**  is 
defined  in  the  dictionaries:  "  The  act  of  pub- 
lishing or  making  known;  notifying  or  print- 
ing: proclamation;  divulgation;  promulgation, 
— as  the  publication  of  the  gospel;  the  publi- 


NOTS.~As  to  adoption  of  new  oonstttution  by  a 
state,  see  Miller  v.  Johnson  (Ky.)  15  L.  B.  A.  684, 
endnote. 
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As  to  taklnff  effect  of  amendments,  see  Seneca 
Min.  Oo.  V.  Secretary  of  State,  9  L.  IL  A.  XVK  0 
Mlch.sni. 


See  also  21  L.  R.  A.  71C;  31  L.  R.  A.  815;  34  L.  R.  A.  97. 
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Cfttion  of  statutes  or  edicts."  **  Pablished  "  is 
defined  by  Worcester  as  the  act  of  pablisbin^ 
or  making  public;  by  Webster,  the  act  of 
publisbing  or  making  known;  notification  to 
tbe  i^eople  at  large,  either  by  words,  writing, 
or  printing;  by  iSouvier,  as  the  act  by  which  a 
thing  is  made  public.  The  design  of  publica- 
tion prescribed  by  the  Constitution  was  tooon- 
Tey  to  tbe  voters  in  this  state  the  informa- 
tion that  certain  constitutional  amendments 
had  been  propcwed,  and  to  afford  them  an 
opportunity  to  discuss  the  advisability  of  such 
proposed  amendments,  and  to  govem  them  in 
their  choice  for  members  of  the  next  Le^sla- 
tnre;  and  that  object  was  as  well  accomplished 
by  a  publication  in  the  statutes  as  it  could 
have  been  by  any  other  course.  It  was  not 
only  sufiBcient  to  satisfy  the  requirements  of  the 
spirit  of  the  Constitution,  but,  in  our  opinion, 
the  proceeding  in  the  manner  of  publication 
was  in  conformity  with  the  letter  of  tbe  sec- 
tion under  discussion.  From  the  reading  of 
the  section  it  is  evident  that  the  framers  of 
tbe  Constitution  intended  that  the  Legislature 
should  be  the  sole  ]udp:es  as  to  the  manner  in 
which  such  publication  is  to  be  made,  there 
bein^  no  restraint  on  them  whatever,  except 
requiring  the  publication  to  commence  at  least 
three  months  before  the  holding  of  the  elec- 
tion; and  we  cannot,  from  reason  or  author- 
ity, come  to  any  other  conclusion  than  that  a 
Sublication  for  eighteen  months  must  be 
eemed  a  publication  for  three  months,  so  \ong 
as  that  publication  continued  up  to  and  incluf 
ing  the  date  of  the  happening  of  the  event  for 
which  the  publication  was  intended  to  give  the 
notice  to  tbe  voters  of  the  state. 

The  attorneys  for  the  respondent  admit  that 
the  legislative  department  is  vested  with  this 
discretionary  power,  In  so  far  as  authorizing 
the  method  of  publication  of  the  amendments, 
so  long  as  they  were  published  for  just  three 
montbs  next  preceding  the  election.  They  ad- 
mit that,  by  resolution,  the  Legislature  could 
authorize  publication  to  be  made  in  one  weekly 
newspaper;  or  by  printing  posters,  at  the  state 
printioff  ofl9ce,  and  posting  them  in  conspicuous 
places  uiroughout  the  state:  or  by  printing  cir- 
culars, and  distributing  them  generally  to  the 
voters;  and.  as  we  understand  them,  toe  pub- 
lication might  be  made  in  any  conceivable 
way,  excepting  in  the  statutes.  This  is  an  at- 
tempt to  place  a  construction  upon  the  section 
never  intended  by  the  framers  of  the  instru- 
ment, nor  the  people  when  they  ratified  it.  If 
we  were  to  apply  the  rule  of  construction  con- 
tended for, — then  If  the  Legislature  should  in- 
troduce a  resolution  that  the  notice  of  the  pro- 
posed constitutional  amendments  should  be 
Sublished  in  one  weekly  newspaper,  and  the 
rst  issue  of  such  paper,  containing  such 
notice,  should  be  struck  off  ninety-five  days 
before  the  election,  then  it  would  not  be  a 
good  publication  because  it  was  published  for 
more  than  three  months  next  precedini^  the 
election,'-such  a  '*  narrow  and  technical  rea- 
soning would  be  misplaced  when  brought  to 
bear  on  an  instrument  framed  and  adopted 
by  tbe  people  themselves."  In  construing  con- 
stitotional  provisions,  courts  ought  not,  on 
the  one  hand,  to  indulge  in  ingenious  specula- 
tions which  may  lead  us  wide  from  the  sense 
and  spirit  of  tbe  instrument;  nor  should  we  ap- 
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ply  it  to  such  a  narrow  construction  as  would 
exclude  the  main  object  and  intention  of  its 
framers.  Therefore,  where  the  words  of  a 
constitution  are  unambiguous  and,  in  their 
commonly  received  sense,  lead  to  a  reasonable 
conclusion,  then  such  instrument  should  be 
read  according  to  the  natural  and  most  obvi- 
ous import  of  its  framers,  without  resorting  to 
subtle  and  forced  construction,  for  the  pur- 
pose of  limiting  or  extending  its  operations. 

The  section  under  consideration  contem- 
plates a  publication  in  the  statutes  or  in  the 
newspapers,  as  the  Legislature  may  determine, 
and  that  department  has  in  one  instance  given 
to  section  1  of  article  16  of  the  Constitution 
a  construction  which  we  think  we  are  in  duty 
bound  to  adopt.  That  was  during  the  twelfth 
session.  Stat.  1885,  p.  150,  **  Senate  joint  and 
concurrent  resolutions  relative  to  the  manner 
in  which  resolutions  proposing  constitutional 
amendments  shaU  be  treated."  The  fifth  sub- 
division of  that  resolution  reads:  "Fiflb. 
That  said  duplicate  enrolled  copies  of  said  res- 
olutions shall  be  published  in  the  printed  cop- 
ies of  the  statutes  and  resolutions  of  the  present 
session  of  the  Legislature,  in  the  same  order  and 
manner  as  if  they  were  the  original  enrolled 
resolutions. "  Showing  conclusively  that  it  was 
their  understanding  irom  the  reading  of  the 
section  under  discussion  that  a  publication  in 
the  statutes  was  all  that  was  required  under  its 
provisions,  and  in  this  we  think  that  they  gave 
to  the  section  the  construction  that  was  intend- 
ed to  be  placed  upon  it  by  the  framers  of  that 
instrumen  t.  From  an  examination  of  constitu- 
tions, in  relation  to  proposed  amendments  of 
other  states,  we  find  that  in  quite  a  number  no 
publication  Ib  required.  In  others  publication 
is  made  in  the  statutes:  and  in  others  publica- 
tion is  required  from  three  to  twelve  months, 
and  the  manner  of  publication  is  provided  for 
in  tbe  constitutions  or  by  a  general  law.  Sec- 
tion 8  of  article  15  of  the  Constitution  provides 
'*  that  the  Legislature  shall  provide  for  the 
speedy  publication  of  all  statute  laws  of  a  gen- 
eral nature."  On  the  14tb  day  of  February, 
1865,  the  Legislature  did  enact  a  law,  which 
law  is  still  in  force,  requiring  the  printing, 
free  distribution,  and  sale  of  all  laws,  resolu- 
tions, and  memorials  passed  at  each  session  of 
the  Legislature.  That  course  having  been  pur- 
sued for  such  a  length  of  time  by  the  Ijecis- 
lature,  and  acquiesced  in  by  the  people,  it  is  fair 
to  presume  that  they  deemed  tbe  publication 
in  the  statutes  a  compliance  with  the  constitu- 
tional requirements.  For  "  frequent  exercises 
of  power,  uniform  and  long  acquiescence  of 
the  people  in  it,  constitute  a  fundamental  law, 
as  binding  as  though  it  had  been  formulated 
expressly  in  the  Constitution . "  James,  Consti- 
tutional Conventions.  574h:  Cooley,  Const. 
Lim.  82;  Sedgw.  Stot.  &  Const.  L.  412.  Our 
Constitution  having  been  adopted  in  the  month 
of  October,  1864,  and  numerous  amendments 
having  been  proposed  and  acted  upon  by  the 
people,  and  some  of  them  having  been  ratified, 
they  are  now  a  part  of  the  Constitution,  under 
which  laws  have  been  enacted,  and  property 
rights  acquired.  The  executive  department  of 
the  state  government  has  in  many  ways  recog- 
nized them;  and  this  court  having  sustained 
the  constitutionality  of  laws  enacted  to  carry 
into  effect  the  ^ftormons  of  the  amendments  so 
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proposed  and  ratified  bj  the  people,  publica- 
tion in  the  statutes  having  the  sanction  of  long 
and  general  approval,  were  there  ever  a  doubt 
existing  as  to  the  legality  of  the  publica- 
tion, the  people  having  acted  under  the  con- 
struction placed  upon  the  section  by  the  Leg- 
islature, under  such  circumstances  it  is  our 
duty  to  hold  that  a  publication  in  the  statutes 
is  a  compliance  with  section  1  of  article  16  of 
the  Constitution,  and  the  proposed  amend- 
ments should  be  referred  to  the  present  session 
of  the  Legislature  for  such  further  action  as  to 
them  may  seem  Just. 

It  M  Vierefore  ordered  thai  the  peremptory 
writ  of  mandamus  issue  forthuDii/i, 

Bi^elow,  /.,  concurring: 

This  case  turns  upon  a  determination  of  the 
question  whether  the  constitutional  amend- 
ments proposed  by  the  Legislature  of  1891 
have  been  published  in  accordance  with  the 
requirements  of  section  1  of  article  16  of  the 
Constitution  of  this  state.  No  other  point  has 
been  discussed  or  presented,  and,  in  view  of 
the  great  importance  of  this  matter,  we  pro- 
pose to  consider  it  without  raising):  any  other 
question  ourselves.  These  amendments  were 
proposed  as  joint  resolutions  of  the  two  Houses 
at  the  fifteenth  session,  and  it  is  admitted,  were 
regularly  entered  upon  the  legislative  journals, 
with  the  yeas  and  nays  of  those  voting  upon 
them;  were  properly  referred  to  the  succeeding 
Legislature;  and  were  published,  according  to 
law,  in  the  printed  journals  and  statutes  of 
that  session;  but  there  has  been  no  official  pub- 
lication in  any  other  manner,  and  it  is  claimed 
that  this  isinsufiadent,  under  the  Constitution. 
Section  1  of  article  16  reads  as  follows:  "Any 
amendment  or  amendments  to  this  Constitu- 
tion mav  be  proposed  in  the  Senate  or  Assem- 
bly, and,  if  the  same  shall  be  agreed  to  by  a 
majority  of  all  the  members  elected  to  each  of 
the  two  Houses,  such  proposed  amendment  or 
amendments  shall  be  entered  on  their  respect- 
ive journals,  with  the  yeas  and  nays  taken 
thereon,  and  referred  to  the  Legislature  then 
next  to  be  chosen,  and  shall  be  published  for 
three  months  next  preceding  the  time  of  mak- 
ing such  choice;  and  if,  in  the  Legislature  next 
chosen  as  aforesaid,  such  proposed  amendment 
or  amendments  shall  be  agreed  to  by  a  major- 
ity of  all  the  members  elected  to  each  House, 
then  it  shall  be  the  duty  of  the  Legislature  to 
submit  such  proposed  amendment  or  amend- 
ments to  the  people,  in  such  manner  and  at 
such  time  as  the  Legislature  shall  prescribe; 
and,  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments,  by  a  major- 
ity of  the  electors  qualified  to  vote  for  mem- 
bers of  the  Legislature  voting  thereon,  such 
amendment  or  amendments  shall  become  a 
part  of  the  Constitution."  It  must  be  ad- 
mitted that  this  provision,  concerning  publica- 
tion, is  not  self-executing,  except,  perhaps,  in 
the  sense  that  anything  done  contrary  to  its 
provisions  would  be  null  and  void;  but  it  does 
not  place  the  duty  of  making  the  publication 
upon  any  ofl^cer  or  board,  nor  does  it  prescribe 
what  shall  constitute  the  publication  required. 
To  this  extent,  at  least,  it  must  have  been  in- 
tended that  the  Legislature  proposing  the 
amendments  should  exercise  its  discretion.  If 
it  be  conceded  that  the  provision  means  some 
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kind  of  a  publication  extending  through  the 
three  months  preceding  the  election,  as  ia 
contended  by  respondent's  counsel,  it  does  not 
follow  that  It  must  be  made  in  a  newspaper. 
A  regular  publication  and  distribution  of  the 
amendments  during  that  time,  either  daily, 
weekly,  or  monthly,  by  the  state  printing  of- 
fice or  other  instrumentality,  would  comply 
with  its  langua^,  and  doubtless  result  in  as 
wide  a  dissemination  among  the  people  of 
knowledge  concerning  the  amendments  aa 
would  their  publication  in  any  one  newspaper. 
If  we  concede  that  the  clause  requires  a  pub- 
lication in  a  newspaper,  it  is  still  for  the  Leg- 
islature to  sa^  how  often  it  must  be  published, 
and  whether  in  one  newspaper  in  the  state,  or 
one  in  each  county,  or  more  or  less  than  those 
numbers.  So,  in  any  view,  within  lines  more 
or  less  circumscribed,  it  is  a  matter  for  the 
Legislature  to  deal  with.  I  think  it  must  also 
be  admitted  that  the  construction  to  be  placed 
,  upon  this  language  is  to  some  extent  a  matter 
of  doubt.  Whether  the  publication  in  the 
journals  and  statutes  is  a  compliance  with  its 
requirements  is  a  question  concerning  which 
men  may  reasonabl}'  differ.  This  is  shown  by 
the  fact  that,  since  the  adoption  of  the  Con- 
stitution, 64  amendments  have  been  proposed 
by  nine  different  Legislatures,  and  no  provis- 
ion has  ever  been  made  for  any  other  publica- 
tion than  this.  Some  courts  have  held  that 
similar  language  was  satisfied  by  one  publica- 
tion made  the  necessary  time  before  the  event, 
and  that  such  publication  constituted  a  con- 
tinuous publication  for  the  required  time. 
Boboken  v.  Qear,  27  N.  J.  L.  265;  opinion  of 
Beck,  J.,  in  Koehler  v.  Hill,  60  Iowa,  579. 
Heretofore  in  this  state  there  has  been  no 
question  made,  either  in  the  courts  or  before 
the  people,  that  the  publication  in  the  jour- 
nals and  statutes  was  not  sufficient.  Many 
able  attorneys  are  now  of  the  opinion  that 
such  publication  is  in  strict  accordance  with 
the  Constitution,  and  that  is  the  judgment  of 
my  honorable  associate  upon  the  bench,  Glii^ 
Justice  Murphy.  Under  these  circumstances, 
it  is  safe  to  say  that,  if  such  publication  is  not 
sufficient,  there  have  been,  at  least,  reasonable 
grounds  for  believing  that  it  was.  Such  being 
the  case,  although,  if  the  question  were  now 
res  inteffra,  1  should,  perhaps,  come  to  a  dif- 
ferent conclusion,  I  feel  constrained  to  follow 
the  practical  construction  that  has  been  so 
lon^  placed  upon  this  clause. 

Smce  the  adoption  of  the  Constitution,  com- 
mencing within  ten  years  thereafter,  some  64 
amendments  have  been  proposed  by  the  dif- 
ferent Legislatures.  A  large  number  of  these 
have  been  agreed  to  by  the  succeeding  Legis- 
latures, and  submitted  to  the  people.  They 
have  acted  upon  them,  and  some,  having  re- 
ceived a  majority  of  all  the  votes  cast,  have 
been  incorporated  into  the  fundamental  laws, 
and  been  recognized  as  a  part  of  the  Constitu- 
tion by  the  people,  the  Legislatures,  and  the 
courts.  The  Legislature  of  1877  proposed 
what  is  now  known  as  '*Section  10  of  Article 
11,"  prohibiting  the  use  of  public  funds  for 
sectional  purposes.  It  was  agreed  to  by  the 
Legislature  of  1879,  and  adopted  by  the  peo- 
ple at  the  election  of  1880.  In  1881  (Stat.  1881 , 
p.  122),  the  Legislature  directed  the  payment 
by  the  state  to  the  several  orphan  asylunui 
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fhereiD  of  the  sum  of  $75  per  annum  for  each 
orphan.  Under  this  Act  the  Nevada  Orphan 
Asylum  presented  a  claim  for  a  sum  of  money, 
hut  the  comptroller  refused  to  draw  a  warrant 
for  it,  upon  the  ground  that  the  Act  was  in 
cocflict  with  the  seel  ion  of  the  Constitution 
inst  mentioned.  In  the  case  of  State  y.  Hal- 
lock,  16  Nev.  873,  this  conteotion  was  sus- 
tained, and  (he  law  declared  unconstitutional, 
hv  this  court.  The  orphan  asvlum  was  there 
represented  by  as  able  counsel  as  were  to  be 
found  in  the  state,  includiog  two  who  had 
ornamented  the  supreme  bench,  but  no  sug- 
gestion was  made,  either  by  them  or  the  court, 
that  the  amendment  had  not  been  constitu- 
tionally adopted.  8even  other  amendments 
have  also  been  made  in  the  same  manner, 
which  are  now  recognized  as  being  a  port  of 
the  state  Constitution,  and  have  been  treated 
as  such  for  years  past  by  the  Legislature,  the 
courts,  and  the  people.  No  argument  has 
been  made  that  the  amendments  could  be 
Talid  if  not  published  as  required  by  the  Con- 
etilntion:  and  doubtless,  under  the  decisions, 
particularly  of  this  court  {State  v.  Tufly,  19 
Nev.  891;  State  v.  Datis,  20  Nev.  221).  they 
would  not  be.  I  know  of  no  principle  upon 
ivhich  those  amendments  can  be  held  to  be  a 
part  of  our  Constitution  if  the  publication  now 
under  consideration  is  held  insufficient. 

All  of  these  acts  constitute  such  a  practical 
construction  of  a  doubtful  clause  of  the  Con- 
stitution as  should  now,  in  my  judgment,  con- 
clude the  court  from  placing  any  other  upon 
it.  This  principle  is  laid  down  by  all  the  text- 
writers,  and  has  often  been  recognized  and 
sdoptec  by  the  courts.  Judge  Cooley  states  it 
thus:  "But,  where  there  has  been  a  practical 
construction  which  has  been  acquiesced  in  for 
a  considerable  period,  considerations  in  favor 
of  adhering  to  this  construction  sometimes 
present  themselves  to  the  courts  with  a  plausi- 
bility and  force  which  it  is  not  easy  to  resist. 
Indeed,  where  a  particular  construction  has 
been  generally  accepted  as  correct,  and  espe- 
cially when  this  has  occurred  coniemporane- 
ously  with  the  adoption  of  the  Constitution, 
and  by  those  who  bad  opportunity  to  under- 
stand the  intention  of  the  instmrncnt,  it  is  not 
U>  be  denied  that  a  strong  presumption  exists 
that  the  construction  rightly  interprets  the  in- 
tention, and  where  this  has  been  given  bv  of- 
ficers in  the  discharge  of  their  ottlcial  duty, 
and  rights  have  accrued  in  reliance  upon  it, 
which  would  be  devested  by  a  decision  that 
the  construction  was  erroneous,  the  argument 
ad  inamvenienti  is  sometimes  allowed  to  have 
very  great  weight."  Cooley,  Const  Lim,  82. 
In  kndlich.  Interpretation  of  Statutes,  ^  627, 
it  ia  said:  "The  greatest  deference  is  shown 
l^  the  courts  to  the  interpretation  put  upon 
the  Constitution  by  the  Legislature  in  the  en- 
actment of  laws  and  other  practical  application 
of  constitutional  provision  to  the  legislative 
business,  when  that  interpretation  has  had  the 
silent  acquiescence  of  the  people,  including 
the  legal  profession  and  the  judiciary,  and  es- 
pecially when  injurious  results  would  follow 
the  disturbing  of  it."  Sutherland  says:  "A 
construction  of  a  constilution,  if  nearly  con- 
temporaneous with  its  adoption,  and  followed 
and  acquiesced  in  for  a  long  period  of  years 
if ter wards,  is  never  to  be  lightly  disregarded, 
19LlR.A. 


and  is  often  conclusive."  Stat.  Constr.  §  807. 
"The  uniform  legislative  interpretation  of 
doubtful  constitutional  provisions,  running 
through  many  years,  and  a  similar  construc- 
tion of  statutes,  has  great  weight."  Id.  g  811. 
To  the  same  effect  are  Sedgw.  Stat.  &  Const  L. 
412,  and  Story,  Const.  §$  404,  1093,  In  Binff- 
ham  V.  miler,  17  Ohio,  445,  49  Am.  Dec  471, 
the  authority  of  the  Legislature  to  grant  di- 
vorces came  before  the  supreme  court,  and, 
although  the  court  was  unhesitatingly  of  the 
opinion  that  the  Legislature  bad  no  constitu- 
tional right  to  grant  them,  yet  the  early  as- 
sumption and  long-continued  exercise  by  that 
body  of  the  power  to  do  so  were  held  to  have 
established  their  validity.  A  similar  ruling 
was  made  in  Oronise  v.  Groniee,  54  Pa.  256, 
where  the  court,  speaking  by  Agnew,  J.,  said: 
"I  repeat  a  common  thought  when  I  say  that 
a  Constitution  is  not  to  be  interpreted,  as  priv- 
ate writing,  by  rules  of  art  which  the  lf\w 
gives  to  ascertain  its  meaning;  but  is  to  be 
studied  in  the  light  of  ordinary  language,  the 
circumstances  attending  its  formation,  and 
the  construction  placed  upon  it  by  the  pieople 
whose  bond  it  is.  Judged  by  these  tests,  spe- 
cial divorce  laws  are  legislative  acts.  .  .  . 
*  Communie  error  facitjut^  would  be  sufficient 
to  support  it,  but  it  stands  upon  the  higher 
ground  of  contemporaneous  and  continued 
construction  by  the  people  of  their  own  In- 
stn^roent"  So  in  Dayt<m  G.  d  8.  Min,  Co,  ▼. 
Seawell,  11  Nev.  394,  Hawley,  Ch.  J.,  deliver- 
ing the  opinion,  said:  "But  in  this  connection 
it  must,  as  we  think,  be  admitted  that,  al- 
though the  action  of  the  Legislature  is  not  final, 
its  decision  upon  this  point  is  to  be  treated  by 
the  courts  with  the  consideration  which  is  due 
to  a  CO  ordinate  department  of  the  state  govern- 
ment; and,  in  case  of  a  reasonable  doubt  as  to 
the  meaning  of  the  words,  the  construction 
given  to  them  by  the  Legislature  ought  to  pre- 
vail." The  Supreme  Court  of  Illinois,  in  con- 
sidering the  construction  to  be  placed  upon  a 
constitutional  provision,  used  this  language: 
"Again,  this  question  is  purely  political.  No 
private  rights  are  involved.  It  is  a  rule  of 
law,  well  established,  that  where  questions  iu- 
volved  are  purely  political,  and  depend  upon 
the  construction  to  be  given  to  provisions  of 
doubtful  interpretation,  the  court  will  not  only 
give  great  consideration  to  a  construction  given 
by  the  political  departments  of  the  state,  but 
will  generally  follow  such  construction  im- 
plicitly." People  V.  La  SaUe  County  Supre. 
100  III.  495.  The  Supreme  Court  of  the  United 
States  has  given  the  principle  the  weighty 
sanction  of  their  authority,  by  declaring  that 
a  contemporary  exposition  of  the  Constitution, 
practiced  and  acquiesced  in  for  only  about 
twelve  years,  fixes  its  construction,  {Stuart  v. 
Laird,  5  U.  S.  1  Cranch,  299,  2  L.  ed.  115;) 
and  in  pronouncing  the  practical  construction 
of  a  statute  to  be  the  one  that  must  be  en- 
forced, although  cleatly  not  authorized  by  the 
terms  of  the  law  itself,  {McKeen  v.  Dclaney,  9 
U.  S.  5  Cranch,  22,  3  L.  ed.  25.)  It  would  be 
unprofitable  to  make  further  extracts  from  the 
decisions.  Suffice  It  to  say  that  the  cases 
wherein  the  doctrine  has  been  recognized  and 
applied  are  both  numerous  and  well  consid- 
ered. Baltimore  v.  Baltimore  Board  of  Police^ 
15  Md.  458;  Scanlan  v.  Ghilds,  88  Wis.  666; 
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Joh9i$on  T.  Joliet  AC.B.C0.  28  lU.  2Qd;  Ear- 
rinffton  y.  Smith,  28  Wis.  48;  Packard  v.  Rich- 
ardaan,  17  Mass.  144,  9  Am.  Dec.  128;  Bogers 
V.  Goodtoin,  2  Mass.  477;  Moers  v.  Beading ^1 
Pa.  188;  State  Line  A  J,  R,  C&%  App,  Tt  Pa. 
429;  Holmu  y.  Hvnt,  122  Mass.  505,  516,  28 
Am.  Rep.  881;  Opinion  cf  the  Judga,  126 
Mass.  694. 

Perhaps  a  word  should  be  added  In  ezplana- 
tion  of  the  language  used  in  the  opinion  in 
StaU  V,  Davie,  20  Nev.  220,  to  the  effect  that 
the  amendments  then  under  consideration  had 
been  published  in  a  newspaper  according  to 
the  requirements  of  the  Constitution.  The 
point  was  not  inyolved  in  that  case.  The  rec- 
ord shows  neither  pleadiag  nor  proof  concern- 
ing it,  nor  was  it  referred  to  in  the  briefs  of 
counsel.  The  judges  must  have  obtained  the 
knowledge  asserted  by  them  extraneouslj. 
Inquiry  at  the  bar,  upon  the  arffument  here, 
deyeloped  the  fact  that,  while  those  amend- 
ments were  pending,  they  were  published  by 
a  proprietor  of  a  newspaper  in  Carson,  who 
was  of  the  opinion  that  they  should  be  so  pub- 
lished; but  this  was  done  without  the  sanction 


of  any  law,  or  the  direction  or  order  of  any 
board  or  officer.  This  is  probably  what  was 
referred  to  but  such  an  unauthorized  pubh'ca- 
tion  could,  of  course,  have  no  validity,  {Clark 
y.  Janeatille,  10  Wis.  186, 181,)  and  amounted 
to  no  more  than  the  publication  tha't  is  always 
made  by  the  newspapers  of  the  state,  as  & 
matter  of  interest  to  their  readers.  This,  con- 
sequently, is  no  variation  of  the  constant  prac- 
tice to  publish  only  in  the  journals  and  stat- 
utes, of  which  I  have  spoken. 

While  the  principle  of  following  a  contem- 
poraneous and  practical  construction  of  a 
statute  or  Constitution  should  never  be  applied 
except  in  cases  of  reasonable  doubt,  and  per- 
haps not  where  it  is  calculated  to  work  wronj^ 
or  injury  to  any  class  or  interest,  vet,  within 
these  lines  where  it  has  been  so  uniformly  fol- 
lowed, as  has  been  the  case  here,  and  a  differ- 
ent construction  would  be  fraught  with  such 
serious  consequences,  it  should  be  held  to  haye 
fixed  the  meaning  of  the  language,  althousb, 
without  this,  it  might  be  held  to  mean  some- 
thing  different.  For  this  reason  I  concur  in 
the  order  directing  the  writ  to  issue. 
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Be  PETITION  OF  Lewis  H.  CLAR? 
Andrew  F.  SHELDON,  County  Treasurer. 

t«>««-««>iv*  X.........) 

1.  Proeeedlne^  by  a  taxpayer  of  a 
town  to  compel  the  inTostmeiit  by  a 
county  treasurer  of  taxes  collected 
from  railroads  in  the  town  in  a  sinking 
ftuid  to  pay  the  town  bonds  Issued  In  aid  of  rail- 
roads as  required  by  Laws  1869,  ohap.  907,  as 
amended  by  Laws  1871,  chap.  288«  may  be  main- 
tained although  Buoh  taxes  have  been  paid  by 
the  treasurer  to  the  town  oflQcers  and  used  for 
town  purposes  since  the  fund  is  of  a  trast  char- 
acter and  cannot  leerally  be  diverted  from  its 
purpose  by  either  county  or  town,  throuffh  their 
ol&cers,  and  the  proceedings  cannot  be  decided 
on  principles  applicable  to  an  action  between  the 
town  and  county  in  which  the  former  by  receiv- 
ing and  retaining  the  money  might  be  estopped. 

8.  The  reAisal  of  a  county  treasurer  to 
comply  with  the  statute  requiring^ 
taxes  collected  from  railroads  in  a 
town  to  be  invested  in  a  sinking  fund  to 
pay  the  raihroad  bonds  of  the  town  on  the  ground 
that  the  taxes  were  appropriated  for  other  spe- 
oiflc  purposes  is  without  legal  excuse  and  will- 
ful and  renders  him  chargeable  with  interest  on 
the  fund  for  the  time  during  which  the  town 
has  been  deprived  of  it. 

(October  1,1808.) 

CROSS-APPEALS  from   an  ordei  of  the 
General  Term  of  the  Supreme  Court,  Fifth 


Department,  modifjhig  an  order  of  the  Wajne 
County  Court  which  directed  the  defendant  to 
purchase  bonds  of  the  town  of  Sodus  issued  in 
aid  of  the  construction  of  two  railroads  through 
such  town;  petitioner  appealing  from  so  much 
of  the  order  of  the  General  Term  as  reduced 
the  amount  to  be  invested  and  disallowed  in- 
terest and  the  defendant  appealing  from  so 
much  of  the  order  as  directed  the  investment 
of  any  sum  whatever.  Bevereed  on  petitioner's 
appeal. 

Statement  by  Brown»  J,: 

This  was  a  special  proceeding  instituted 
by  a  tax -payer  of  the  town  of  Sodus,  Wayne 
county,  to  compel  the  county  treasurer  of 
said  county  to  execute  the  provisions  of  sec- 
tion 4,  chap.  907,  Laws  1869,  as  amended 
by  chapter  ^,  Laws  1871,  by  investing  the 
amount  of  taxes  (other  than  school  and  road 
taxes)  received  by  him  for  the  ^ear  1881, 
collected  on  the  assessed  valuation  of  two 
railroads  in  said  town,  to  aid  in  the  constTuc- 
tion  of  which  the  town  had  issued  bonds. 
The  petition  stated  the  amount  of  taxes  re- 
ceived by  the  county  treasurer  applicable 
to  the  purposes  contemplated  by  the  Acts  of 
the  Legislature  to  be  |427.69,  and  prayed  for 
an  order  that  such  sum  be  set  apart  by  the 
treasurer  as  a  sinking  fund  to  pay  the  bonds 
of  the  town  issued  in  aid  of  the  construction 
of  said  railroads.  Upon  the  hearing  before 
the  county  judge,  an  order  was  made  ad- 
Judging  the  amount  of  taxes,  other  than 
school  and  road  taxes,  received  by  the  county 


NOTB.— The  rights  of  taxpayers  and  the  inability 
of  officials  to  defeat  their  rights  are  well  illustrated 
by  the  above  decision. 

For  misappropriation  of  money  raised  from 
taxation  by  appropriation  for  other  than  public 
purposes,  see  noU  to  Daggett  v.  Oolgan  (CalJ  U  L. 
19  L.  R.  A. 


B.  A.  474,  also  Bourn  v.  Hart,  16  L.  B.  A.  4B1,  » 
Gal.  Sa ;  Cutting  v.  Taylor  (8.  Dak.)  16  L.  B.  A.e01: 
Wasson  V.  Wayne  County  Comrs.  (Ohio)  17  L.  K.  A. 
796;  Mute  ft  Blind  Inst  for  Education  v.  Hender- 
son (Colo.)  18  L.  B.  A.  808. 
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treastirer  from  said  two  railroads  to  be 
$2,426.H5,  and  directing  him  to  apply  that 
sum,  with  interest  from  February  18,  1882, 
to  the  purchase  of  the  bonds  of  the  town,  or, 
in  case  said  bonds  could  not  be  purchased, 
to  otherwise  inyest  said  sum  as  required  by 
the  statute,  to  constitute  a  sinking  fund  for 
the  payment  of  said  bonds,  and  awarded  the 
petitioner  $152.85,  costs  of  the  proceeding 
before  the  coimty  ]  udge.  Upon  appeal  to  the 
general  term,  that  court  modified  the  order 
of  the  county  judge  by  striking  out  the  pro- 
vision aforesaid  as  to  interest  and  costs,  and 
reduced  the  amount  directed  to  be  applied  to 
the  purchase  of  bonds  to  the  sum  of  $427.74, 
and,  as  so  modifi^,  affirmed  the  order.  From 
the  order  of  the  general  term  both  parties  ap- 
pealed to  this  court. 

Further  material  facts  appear  in  the  opin- 
ion. 

Mr,  J.  Wellinsfy  for  petitioner: 

The  court  of  appeals  determined  in  1887, 
<10d  N.  Y.  109,)  in  this  case,  that  these  taxes 
thus  and  then  received,  as  admitted  by  the  an- 
swer and  by  the  defendant,  after  deducting 
the  school  and  road  lazes,  was  "to  constitute 
a  sinking  fund  for  the  payment  and  redemp- 
tion of  the  municipal  bonds." 

The  authorities  of  towns,  villages,  cities, 
and  counties  have  no  right  to  devest  or  appro- 
priate these  taxes  for  olber  purposes. 

BTidg€9  V.  Svllimn  County  Supn.  92  N.  Y. 
57C;  Clark  v.  S/ieldon,  106  N.  Y.  110. 

The  majority  of  the  general  term  errone- 
ously held  and  adjudged  that  the  fsct  that  the 
county  treasurer  had  paid  out  these  railroad 
taxes  before  the  second  hearing  before  the 
county  judge,  was  an  answer  to  the  petition 
or  rendered  erroneous  that  provision  of  the 
final  order  of  such  judge  requiring  the  treas- 
urer to  employ  the  |nim  of  $2,602.07  in  the 
purchase  of  town  bonds  or  the  investment  as 
a  sinking  fund  therefor. 

The  original  answer  neither  directly  nor 
ooDstructively  alleged  that  the  defendant  had 
then  paid  out  any  of  those  taxes. 

The  amended  pleadings  become  the  plead- 
ings in  the  case  but  the  statement  and  the  ad- 
mission in  any  of  the  pleadings  properly 
before  the  court  were  evidence  for  all  the 
purposes  of  the  trial. 

Almes  V.  Jones,  121  N.  Y.  461;  Smith  v. 
PeloU,  44  N.  Y.  8.  R.  242. 

Neither  the  town  of  Sod  us  nor  the  county 
of  Wayne  are  parties  to  this  proceeding,  nor 
before'tbe  court  so  that  their  respective  rights 
CKa  be  investigated  or  determined;  nor  is  this 
an  action  in  which  there  may  be  a  basis  of  re- 
covery by  the  town  against  the  county. 

To  the  holders  of  tne  town  bonds  issued  in 
mid  of  the  construction  of  these  railroads,  do 
these  moneys  or  taxes  belong.  The  treasurer 
aet^  for  them*,  and  them  only,  in  receiving 
and  paying  out  or  Investing  these  taxes. 

Bolmes  v.  Jones,  supra. 

That  a  tax-payer  of  the  town  may  institute 
a  proceeding  under  this  g  4  of  chapter  907,  as 
amended,  to  compel  the  treasurer  to  execute 
his  duties  under  this  Act,  gives  the  tax-payer 
no  power  over  the  fund,  nor  its  amount  or 
application. 
19LuRA. 


Ayers  v.  Lavtrence,  59  N.  Y.  195;  Starin  v. 
New  York,  42  Hun,  551. 

The  county  treasurer  by  this  Act,  chap.  907, 
§  4,  as  amended,  was  made,  by  the  Legisla- 
ture, a  special  trustee  of  these  taxes  and  their 
application  to  a  sinking  fund — and  he  owed 
no  duty  to  the  board  of  supervisors,  the  coun- 
ty,  nor  the  town  of  Bod  us,  nor  its  officers  in 
respect  thereto.  The  action  of  either  of  these 
officers  or  municipalities  could  have  no  po- 
tency over  his  conduct  as  such  trustee,  nor 
over  the  taxes  or  fund. 

All  of  these  are  active  duties  touching  these 
taxes,  and  the  bonds  of  the  town  and  the  in- 
vestment bonds  therein  mentioned. 

Wood  V.  Monroe  County  Suprs,  50  Hun,  1; 
1  Perry,  Tr.  8d  ed.  §  18;  2  Abbott,  Law  Diet, 
title  TirusU,  609. 

The  provisions  relating  to  the  purchase  of 
town  bonds,  or  investment  in  the  specified  se- 
curities, are  mandatory. 

CasweU  v.  AUen,  7  Johns.  98. 

It  is  the  common-law  right  of  courts  to  im- ' 
pose  the  payment  of  interest  on  a  fund  in  the 
hands  of  a  trustee,  whose  duty  it  is,  and  who 
is  required  to  invest  the  fnna,  and  does  not 
do  so  and  makes  no  attempt  to  do  bo,  as  a 
punishment  for  these  nonfeasances. 

Wood.  CivU  Law,  Fol.  ed.  1780,  pp.  218, 
214;  Bapalie  v.  HaU,  1  Sandf.  Ch.  899,  7  L. 
ed.  874;  People  v.  New  York  County,  5  Cow. 
881;  Reid  v.  Renssdaer  Class  Factory,  8  Cow. 
393,  affirmed,  5  Cow.  587;  People  v.  Oasherie,  9 
Johns.  72,  6  Am.  Dec.  268. 

The  duty  of  the  treasurer  was  clearly  set 
forth  and  well  defined  nine  years  before  the 
defendant  entered  upon  his  office,  and  he 
knew,  as  the  law  conclusively  presumes,  that 
he  bad  no  shadow  of  right  or  power  to  divert 
them  to  any  other  purpose,  or  pay  them  to 
any  town,  county,  or  state  officer. 

Bridges  v.  SvUitan  County  Suprs,  92  N.  Y. 
570;  dark  v.  BhOd^,  106  N.  Y.  104. 

Public  officers  who  fail  to  pay  over  money 
in  their  hands,  according  to  their  official  duty, 
will  also  be  charged  with  interest  from  the 
time  they  should  have  paid  it. 

1  Sutb.  Damages,  628;  People  v.  Qasherie, 
Sfupra;  Slingerland  v.  Sy)art,  18  Johns.  255; 
Latorence  v.  Murray,  8  Paige,  400,  8  L.  ed. 
205;  Monroe  County  Suprs.  v.  Clarke,  25  Hun, 
282;  Soffthern  Cent  B.  Co,  v.  Moravia,  61 
Barb.  180. 

If  a  trustee  neglects  for  an  unreasonable 
time  to  make  the  investment,  he  may  be 
charged  with  interest;  and  if  any  loss  or  dam- 
age occur  to  the  cestui  que  trust  from  the  de- 
lay, the  trustee  must  make  it  up. 

Perry,  Tr.  pp.  577.  578,  §  462. 

That  the  defendant  had  diverted  the  fund 
made  by  the  proceeds  of  these  taxes,  did  not 
shield  him  from  his  full  measure  of  accounta- 
bility as  trustee  thereof. 

Clark  V.  ShMon,  supra;  People  t.  Brown, 
55  N.  Y.  180. 

Messrs,  Camp  ft  Dunwell  for  defendant. 

Brown*  •/.,  delivered  the  opinion  of  the 
court: 

Upon  the  first  hearing  of  this  proceeding 
before  the  county  judge  it  was  dismissea 
upon  the  groimd  that  the  statutes  pursuant 
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to  which  it  was  instituted  were  UDcoostitu- 
tional.  The  general  term  refused  to  pass 
upon  that  question,  but  afflnned  the  order  of 
the  county  jud^e  on  the  grounds H)  that  the 
duty  of  ascertaining  the  amount  oi  taxes  paid 
by  the  railrqad  companies,  over  and  above 
Bchool  and  road  taxes,  and  the  portion  thereof 
applicable  to  the  purposes  designated  by  the 
statute,  did  not  devolve  upon  the  county 
treasurer,  and  until  that  duty  was  performed 
by  some  one  clothed  Tvith  authority  to  decide 
those  matters  the  proceedings  were  prema- 
ture ;  (2)  that  the  sinking  fund  provision  in 
the  law  under  which  the  proceedings  were 
taken  applied  only  to  bonds  issuca  under 
that  act,  and  therefore  had  no  application  to 
the  Lake  Ontario  Southern  road,  which  was 
organized  under  another  Act.  Upon  appeal 
to  this  court,  none  of  these  rulings  were  sus- 
tained, and  it  was  decided  (106  N.  Y.  104,) 
(1)  that  the  Act  was  not  in  violation  of  any 
provision  of  the  Constitution;  (3)  that  it 
was  applicable  to  any  municipality  having 
bonds  outstanding  issued  under  any  statute 
in  aid  of  the  construction  of  any  railroad 
within  its  bounds;  (8)  that  the  scheme  of 
the  Act  was  practicable,  and,  if  the  amount 
of  taxes  paid  by  the  railroad  company  ap- 
plicable to  a  sinking  fund  had  not  been  as- 
certained and  separated  from  the  road  and 
school  taxes  before  payment  to  the  county 
tre£ surer,  it  was  his  duty  to  make  the  sepa- 
ration, and  inyest  the  proper  amount  as  di- 
rected by  the  statute;  (4)  that  the  county 
judge  had  power  to  ascertain  the  amount  of 
all  the  taxes  which  were  to  be  devoted  to  a 
sinking  fund,  and  to  compel  the  county 
treasurer  to  invest  such  sum,  notwithstanding 
the  petitioner's  prayer  for  an  insufficient 
amount.  The  case,  therefore,  was  remitted 
to  the  county  judge  for  a  rehearing,  and 
thereupon  he  decided,  what  is  not  now  dis- 
puted, that  the  amount  of  taxes,  exclusive 
of  road  and  school  taxes,  paid  by  the  two 
railroad  companies  in  the  year  1881  to  the 
county  treasurer  upon  the  assessed  valuation 
of  the  property  in  the  town  of  Sodus,  was 
$2,426.85,  and  he  directed  such  sum,  with 
interest  from  February  10,  1882,  (the  date  of 
the  receipt  by  the  treasurer  of  the  last  tax 
paid,)  to  be  invested  as  directed  by  the  stat- 
ute. This  sum  represented  the  amount  raised 
in  said  town  to  pay  the  state,  county,  and 
town  taxes.  The  general  term  modified  the 
order  of  the  county  judge  by  striking  out  the 
allowance  of  interest,  and  by  reducing  the 
amount  directed  to  be  invested  to  $427.97; 
the  difference  between  the  two  sums  repre- 
senting the  amount  of  the  town  tax,  which 
it  was  claimed  was  paid  by  the  county 
treasurer  to  the  officers  of  the  town  entitled 
to  receive  and  apply  the  same  to  the  pur- 
poses designated  in  the  collector's  warrant. 
The  decision  of  the  general  term  rests  upon 
the  assumption  that  this  proceeding  is  analo- 
gous to  an  action  between  the  town  of  Sodus 
and  the  county  of  Wayne,  and  the  conclusion 
therefrom  that  the  county  could  not  be  held 
liable  beyond  the  amount  of  money  which  it 
has  actually  received  and  appropriated;  and 
as  the  money  raised  to  pay  charges  of  the 
town  had  been  turned  over  to  the  town  of- 
ficers, and  applied  by  them  to  the  benefit  of 
19  L.  R.  A. 


the  town,  it  had  received  that  which  had 

?:one  into  the  sinking  fund,  and  was  estopped 
rom  claiming  repayment  of  the  town  tax. 
If  this  proceeding  can  be  decided  upon  prin- 
ciples applicable  to  an  action  between  the 
town  and  county,  the  decision  of  the  gen- 
eral term  could  probably  be  upheld,  but 
that  view,  I  think,  proceeds  from  a  miscon- 
ception of  the  purposes  and  provisions  of  the 
statute,  and  the  assumed  analogy  cannot  be 
sustained. 

The  statute  provides  that  all  taxes,  except 
school  and  road  taxes,  collected  in  any  town 
on  the  assessed  valuation  of  any  railroad  for 
which  said  town  has  issued  or  shall  issue 
bonds,  shall  be  paid  over  to  the  treasurer  of 
the  county  in  which  said  town  lies.  And 
it  is  made  the  duty  of  the  treasurer  with 
such  taxes  to  purchase  the  bonds  of  said 
town,  or  to  otherwise  invest  the  same,  and 
hold. the  investment  as  a  sinking  fund  for 
the  ultmate  redemption  and  payment  of  said 
bonds.  In  case  any  county  treasurer  shall 
unreasonably  refuse  or  neglect  to  comply 
with  the  provisions  of  the  Act,  any  tax-payer 
of  the  town  is  authorized  to  apply,  by  peti- 
tion to  the  county  judge,  for  an  order  com- 
pelling said  treasurer  to  execute  the  law, 
and  it  is  made  the  duty  of  the  county  judge 
in  a  proper  case  to  grant  such  an  order.  It 
is  plain  that  neither  the  town,  nor  the  county 
within  which  it  lies,  nor  any  officer  or  citi- 
zen thereof,  has  any  power  or  authority  over 
the  disposition  of  the  taxes  mentioned  In  the 
act  that  come  into  the  treasurer's  hands.  The 
county  treasurer  in  his  relation  to  these  taxes 
is  not  the  agent  of  the  county  or  the  town. 
The  supervisors  have  no  jurisdiction  over 
the  fund,  and  cannot  legislate  concerning  it 
nor  direct  or  control  the  action  of  tin  county 
treasurer  with  reference  to  it.  Neither  can 
the  town,  through  its  officers  or  its  town 
meeting,  change  the  direction  of  the  fund,  or 
cause  it  to  be  applied  to  any  purpose  except 
that  named  in  the  law,  and  any  tax -payer 
has  a  right,  as  against  the  town  and  all  other 
tax- payers  therein,  to  have  the  fund  applied 
to  the  purposes  stated,  and  to  institute  pro- 
ceedings to  that  end.  If  at  the  commence- 
ment of  such  proceedings  such  taxes  are  in 
the  hands  of  the  county  treasurer,  no  power 
exists  to  relieve  him  from  the  performance  of 
the  duty  devolved  upon  him,  except  in  the 
Legislature  of  the  state,  and  consequently 
it  cannot  be  a  defense  for  him  to  say  thut  he 
has  paid  the  taxes  over  to  any  officer  of  the 
town,  or  that  the  town  has  had  the  benefit  of 
it  in  its  application  to  town  purposes.  In 
the  treasurer's  hands  it  is  a  trust  fund  upon 
which  the  law  has  impressed  a  distinct  pur^ 
pose,  and  any  action  that  diverts  it  from  that 
purpose  is  illegal.  There  is  no  authority  in 
the  state  that  holds  otherwise.  The  cases 
that  have  been  referred  to  in  the  opinion  of 
the  general  term  and  the  brief  of  the  respond- 
ent were  actions  by  towns  against  the  coun- 
ties to  compel  the  application  to  the  sinking 
fund  of  state  and  county  taxes,  which  the 
county  had  misappropriated  by  directing  the 
county  treasurer  to  apply  to  purposes  other 
than  the  sinking  fund.  They  proceeded  upon 
the  doctrine  of  money  had  and  received  by  the 
county,  which  the  law  had  appropriated  to 
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the  payment  of  a  corporate  obligation  of  the 
town,  and  of  course,  in  such  an  action,  the 
town  taics  were  not  involved,  as  they  never 
came  into  the  possession  or  under  the  control 
of  the  county,  and  consequently  no  question 
of  estoppel  01  waiver  was  presented.  But  all 
the  cases  recognize  the  trust  character  of  the 
fund  in  the  hands  of  the  county  treasurer,  and 
his  dat^  in  reference  thereto. 

In  this  case,  on  the  former  appeal,  it  was 
said  hy  Judge  Earl.  (106  N.  Y.  110 :)  ''The 
authorities  of  towns,  villages,  cities,  and 
counties  have  no  right  to  divert  or  appro- 
priate these  taxes  for  other  purposes.  They 
ne?er  come  into  the  hands  of  the  county  treas- 
urer for  any  purpose  than  that  mentioned  in 
the  section,  and  they  are  devoted  by  law  to 
tlie  benefit  of  the  municipalities  in  which 
tlier  are  collected,  and  must  be  held  and  in- 
vested in  the  mode  directed  for  its  benefit." 
Again,  (106  N.  Y.  118:)  •'He  [the  county 
treasurer]  has  no  right  to  use  the  money  pro- 
duced by  these  taxes  to  discharge  any  of  their 
obligations.  The  law  has  appropriated  it  for 
t specific  purpose,  and  it  is  his  duty  to  apply 
it  to  that  purpose."  See  also  Strough  v.  J^- 
ftmn  OourUy  Suprs.  119  N.  Y.  213 ;  Grown- 
imJUcld  V.  Cayuga  CouiUy  8upr$.  124  N.  Y. 
5>S3.  It  follows  that  it  would  not  be  a  de- 
fense to  a  proceeding  of  this  character  that 
the  taxes  had  been  paid  over  to  the  town 
officer,  to  be  applied  to  other  purposes,  unless 
it  could  be  shown  that  the  petitioner  had  some 
way  waived  the  right  that  the  statute  confers 
apon  tax -payers  of  the  town  to  apply  to  the 
county  judge  for  the  enforcement  oi  the  law. 
There  was  no  such  claim  in  this  case.  De- 
mand was  made  upon  the  respondent  on  Jan- 
uary 19,  1882,  that  he  comply  with  the  law. 
On  January  20,  he  refused,  on  the  ground 
that  all  the  taxes  were  appropriated  to  other 
purposes.  On  February  10,  this  proceeding 
V88  commenced.  He  then  had  in  his  posses- 
sion the  tax  paid  by  the  Rome,  Watertown  & 
0|densburg  road,  and  three  days  after  he  re- 
teiTed  the  tax  paid  by  the  Lake  Ontario 
Southern  road.  He  held  these  taxes  until 
Uarch  28,  when  he  settled  with  the  town 
collector,  and  then  accepted  in  lieu  of  cash 
the  receipts  of  the  town  officers  for  the  money 
paid  to  them  by  the  town  collector.  In  that 
war  he  claims  to  have  paid  over  the  town 
taxes  to  the  town  officers.  In  substance,  that 
vas  the  effect  of  his  settlement  with  the  col- 
lector. But  he  had  no  right  to  thus  divert 
«ay  part  of  the  taxes  paid  by  the  railroad. 


and  his  action  in  that  respect  was  not  only 
illegal  and  in  disregard  of  the  law,  but  it 
was  in  defiance  of  the  lespal  proceedings  then 
pending  against  him.  It  needs  no  argument 
or  citation  of  authority  to  show  that  no  act 
upon  the  part  of  a  trustee  subsequent  tq  the 
commencement  of  proceedings  against  him 
to  enforce  the  trust  can  defeat  the  right  to  a 
judgment  in  such  proceedings.  The  opera- 
tion and  effect  of  judgments  and  orders  of  the 
court  and  judicial  officers  cannot  be  nullified 
in  that  way.  In  contemplation  of  law  the 
fund  is  still  in  the  respondent's  possession 
and  under  his  control,  and  the  rights  of  the 
petitioner  are  to  be  determined  by  the  facts 
as  they  existed  at  the  filing  of  the  petition. 
Our  attention  is  called  to  the  language  of  the 
statute,  viz.,  that  proceedings  can  be  insti- 
tuted against  the  county  treasurer  only  when 
he  **  unreasonably**  refuses  to  comply  with  the 
law,  and  it  is  argued  that  the  respondent's 
refusal  in  this  case  was  not  unreasonable,  in- 
asmuch as  he  believed  it  was  not  his  duty  to 
separate  the  school  and  road  from  the  other 
taxes,  or  to  determine  how  much  was  nec- 
essary to  go  into  the  sinking  fund.  We  con- 
sider that  this  question  was  disposed  of  on  the 
former  appeal,  and  no  exception  presents  it 
now.  But  the  respondent  did  not  place  his 
refusal  on  the  grounds  stated.  He  declined 
to  execute  the  law,  for  the  reason  that  the 
taxes  *•  were  appropriated  for  specific  pur- 
poses," of  which  the  sinking  fund  was  not 
one.  It  is  also  claimed  that  the  first  order 
of  the  county  judge  operated  as  a  prohibition 
against  the  Investment  of  the  tax  as  directed 
by  the  statute,  and  a  justification  of  the  re- 
spondent's action.  Inasmuch  as  the  settle- 
ment with  the  town  collector  was  on  March 
28,  and  the  order  dismissing  the  proceedings 
was  not  made  until  May  10,  the  force  of  this 
argument  is  not  apparent.  We  think  that  the 
respondent's  action  in  refusing  to  execute  the 
law  was  without  legal  excuse,  and  must  be 
regarded  as  willful,  and  that  he  is  chargeable 
With  interest  on  the  fund.  The  town  has  been 
deprived  of  interest  which  the  fund  would 
otherwise  have  earned,  and  it  must  be  paid 
as  damages  for  a  wrongful  act. 

So  much  of  the  order  of  the  General  Term  as 
was  appealed  from  by  the  petitioner  must  be  re- 
versed, and  the  order  of  the  county  judge,  as 
modified  by  the  general  term,  affirmed,  with 
costs  to  the  petitioner  in  this  court  and  at 
General  Term. 

All  concur. 
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James  H.  PHYFE.  Appt. 
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1*  The  proTiflion  that  ten  hovart^  labor 
performed  within  twelve  conoecutiTe 


hovre  shall  constitute  a  day's  labor, 

which  l8  contained  in  section  2  of  tbe  New  York 
Act  of  June  1, 1892.  and  the  provision  of  the  next 
section  as  to  extra  compensation  for  additional 
hours,  do  not  constitute  a  penal  prohibition  of 
contracts  for  a  greater  number  of  hours*  work  m 
a  day  and  the  penalty  prescribed  by  section  4  of 
that  Act  does  not  apply  to  these  sections. 


Note.— statutory  Umilation  of  hours  of  labor.      I  limiting  hours  of  labor  for  railroad  employ^  but 
The  above  case  suggests  a  yery  important  ques-    that  question  is  noc  decided  in  the  case. 
^<>D  ai  CO  the  oonstitutionaUty  of  a  penal  statute  >    In  Com.  y.  Hamilton  Mfg.  Co.,  120  Mass.  868,  it  li 

ll'LRA. 


Sec  also  36  L.  R.  A.  533;  37  L.  R.  A.  103;  45  L,  R.  A.  603;  47  L.  R.  A.  52,  380. 
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Jas.» 


8«   Purely  statatory  offenses  cannot  be 
establlflhed  by  implication. 

(January  17, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Court  of  Oyer  and  Terminer  for  West- 
chester County  convicting  defendant  of  violat- 
ing n  statute  passed  to  limit  the  hours  of  serv- 
ice on  railroads.*    Reversed. 

•The  pro\isloii8  of  that  chapter  arejaB  follows: 

8BOTION3.  No  person,  penons.  or  corporation 
operating  a  Une  or  railroad  of  thirty  miles  in  len^rth 
or  over,  in  whole  or  In  part,  within  this  state,  shall 
permit  or  require  any  conductor,  enorineer,  fire- 
man, or  any  trainman  who  has  worked  in  any  ca- 
pacity for  twenty-four  hours,  to  amln  go  on  duty 
or  pe'rlorm  any  kind  of  work  until  he  has  had  at 
least  elffht  hours*  rest 

8bo.  2.  Ten  hours*  labor  performed  within  twelve 
consecutive  hours  shall  constitute  a  day*s  labor  in 
the  operation  of  all  steam  surface  and  elevated 
railroads  owned  and  operated  within  this  state, 
provided  that  this  provision  shall  not  affect  the 
mileage  system  now  in  operation,  or  that  may  here- 
after De  placed  in  operation,  or  tripe  of  regruJar 
scheduled  trains  when  completed  within  a  less 
number  of  hours,  and  it  is  further  provided  that 
the  provisions  of  this  Act  shall  not  apply  to  extra 
hours  of  labor  performed  by  any  conductor,  enffi- 
neer,  fireman,  or  trainman  in  cases  of  unavoidable 
accident  or  delay  caused  by  such  accident. 

8bo.  8.  For  every  hour  in  excess  of  said  ten  hours* 
labor  that  any  conductor,  engineer,  fireman,  or  any 
trainman  of  any  railroad  company  or  corporation, 
owned  or  operated  within  this  state,  who  works 
under  the  direction  of  a  superior,  or  at  the  request 
of  such  company  or  corporation,  shall  be  required 
or  permitted  to  work,  he  shall  receive  comparative 
compensation  for  said  extra  service  in  addition  to 
his  daily  compensation. 

8Ba  4.  Any  railroad  company  or  corporation,  or 
any  ofQcer,  agrent,  or  employe  of  any  such  company 
or  corporation,  violating  or  permitting  the  viola- 
tion of  any  of  the  provisions  of  this  Act,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  shall 
e  punished  by  a  fine  of  five  hundred  dollars  for 
each  offense. 


The  facts  are  stated  in  the  opinion. 

Mr.  Hamilton' Harris,  for  appellant: 

The  Act  of  1802.  chap.  711,  authorizes  sacb 
an  interference  with  private  business  and  prop- 
erty and  the  freedom  of  contract  as  is  forbid- 
den by  art  1,  g  6,  of  the  Constitution  of  the 
state. 

BeHholf  y.  (TBeiUy,  74  N.  Y.  509,  80  Am. 
Rep.  828;  lie  Jacobs,  98  N.  Y.  98.  50  Am.  Rep. 
686:  People  v.  Marx,  99  N.  Y.  877,  52  Am. 
Rep.  84;  People  v.  OilUon,  109  N.  Y.  889;  Peo- 
vU  V.  King,  1  L.  R  A,  398.  110  N.  Y.  418? 
Piople  V.  Budd,  6  L.  R  A,  569, 117  N.  Y.  1. 

It  was  optional  with  the  employe  to  refuse 
to  work  more  than  ten  hours  a  day  without  an 
agreement  for  payment  for  work  done  by  him 
in  excess  of  ten  hours  in  the  calendar  day,  but 
if  he  did  so  work  without  such  agreement  he 
could  not  claim  additional  compensation  for 
such  additional  work. 

McCarthy  v.  New  York,  96  N.  Y.  1,  48  Am. 
Rep.  601. 

Admitting  that  railroad  corporations  hold 
their  property  and  exercise  their  functions  for 
the  public  benefit,  yet  the  only  restrictions  or 
burdens  which  the  Legislature  can  impose  upon 
them  are  such  as  ihe  public  good  requires, 
and,  except  in  the  matter  of  the  exercise  of 
their  franchises  and  the  discharge  of  their  ob- 
ligations to  the  public,  thev  are  private  corpo- 
rations, and  at  hbcrty  within  the  scope  of  their 
being  lo  make  any  contracts  which  anv  indi- 
vidual citizen  can  make,  and  they  may  Invoke 
that  protection  which  the  Constitution  euar- 
antees  to  everv  citizen,  tbat  no  one  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 

Bertfiolf  V.  (/BeiUy,  People  v.  QUUon  and 
Be  Jacobs,  supra. 

The  police  power  of  the  4tate  is  not  above 
the  Constitution  and  must    be   conservative 


held  that  a  statute  prohibiting  the  employment  of 
any  woman  or  minor  under  eighteen  years  of  age 
in  a  manufacturinir  establishment  for  more  than 
ten  hours  per  day,  except  In  certain  cases,  and  In 
no  case  for  more  than  sixty  hours  per  week,  was  a 
valid  health  and  police  resrulatlon. 

But  m  Be  Eubach,  9  L.  R.  A.  488,  86  G^l.  274,  a 
municipal  ordinance  making  It  a  misdemeanor 
for  any  person  when  having  labor  performed 
for  the  purpose  of  carrying  out  a  contract  with 
the  city  to  demand,  receive,  or  contract  for 
more  than  eiffht  hours*  labor  in  one  day  from 
any  person.  Is  void.  The  court  held  that  such  a  re- 
striction was  to  be  distinguished  from  one  deflntog 
the  hours  of  labor  for  women  or  Infants  and  that 
the  ordinance  could  not  be  held  valid  as  a  nanitary 
or  police  regulation,  but  was  simply  an  attempt  to 
prevent  employing  others  in  lawful  business  and 
pairing  them  for  their  services  and  was  a  direct  in- 
fringement of  the  right  of  such  persons  to  make 
and  enforce  their  contracts. 

A  statute  providing  that  eight  hours  shall  consti- 
tute a  day^s  work  for  meohaDics,  worklngmen,  and 
laborers,  excepting  those  engaged  In  farm  and  do- 
mestic labor,  but  expressly  aUowlng  extra  com- 
pensation by  agreement  for  overwork,  does  not 
entitle  a  laborer  to  extra  compensation  for  work- 
ing more  than  eight  hours  per  day  if  the  overwork 
is  done  without  any  agreement  for  extra  compen- 
sation, and  that  if  the  laborer  is  called  upon  for 
overwork  he  should  either  refuse  to  perform  it  or 
insist  as  a  condition  of  performance  upon  the  pay- 
ment of  extra  compensation ;  and  if  he  does  not  he 
19L.R.A. 


is  not  entitled  to  extra  pay.  McCarthy  v.  New 
York,  98  N.  Y.  1, 48  Am.  Rep.  OOL 

A  similar  decision  was  nuule  in  Luske  v.  Hotch- 
kiss,  87  Oonn.  219,  under  the  statute  making  eight* 
hours  a  day^s  work  **  unless  otherwise  agreed,"  and 
it  was  held  that  a  person  who  worked  by  the  week 
could  not  recover  extra  poy  for  working  mor» 
than  eight  hours  per  day  unless  the  work  was  don& 
by  special  request  or  under  special  agreements 

Another  similar  decision  was  made  in  Brooks  v. 
Cotton,  48  N.  U.  60.  2  Am.  Rep.  172.  in  which  the 
statute  provided  that  ten  hours  should  constitute  a 
day^s  work  "  un  less  otherwise  agreed.**  The  court 
decided  that  where  a  carpenter  worked  for  a  long' 
period  at  a  certain  price  per  day  and  his  work^ 
which  was  from  sunrise  to  sunset,  was  done  and 
accepted  as  a  day*8  work,  he  was  entitled  to  his  full 
pay,  although  he  did  not  work  ten  hours  per  day 
on  the  average. 

A  recent  decision  of  the  Indiana  Appellate  Court 
is  to  the  same  eifect.  The  statute  in  that  state  is  in 
almost  the  same  terms  as  the  New  York  statute- 
above  cited,  making  eight  hours  a  legal  day*swork 
for  laborers  except  those  In  agricultural  and  do- 
mestic labor,  but  allowing  extra  compensation  for 
overwork  by  agreement ;  and  it  is  decided  that  one 
who  works  more  than  eight  hours  per  day  hs  an 
engineer  in  a  mill,  knowing  the  custom  which 
would  require  more  than  eight  hours  for  a  day*a 
work  in  that  position,  cannot  recover  extra  com- 
pensation for  extra  time  unless  be  has  an  agree- 
ment therefor.  Helphensteine  v.  Hartig  dnd^ 
App.)  Sept.  27, 1802. 
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of  the  safety,  comfort,  and  welfare  of  society. 

Potter's  Dwarr.  Stat.  p.  458;  StaughUr- 
Binue  Cases,  83  U.  S.  16  WaU.  86,  21  L  ed. 
8»4. 

Mr.  W.  Popham  Plait,  for  respondent: 

Laws  of  1892,  chap.  711,  violates  no  con- 
tract, takes  awajr  no  property,  and  interferes 
with  no  vested  nebt,  and  is  a  valid  exercise  by 
the  Legislature  of  the  police  power. 

PecjUe  V.  Budd,  6  L.  R.  A.  559, 117  N.  Y.  1. 

Railroad  corporations  are  creatures  of  statute 
and  the  Legislature  may  impose  burdens  upon 
them. 

yew  York  v.  Tmnty-ihird  8t.  R  Co.  118  K 
Y.  811. 

The  Legislature  havine  bv  the  enactment  of 
said  section  of  the  Penal  Code  protected  the 
railroad  corporation  and  the  public  usine  it  as 
a  common  carrier  of  persons  and  freight,  have, 
by  the  enactment  of  Laws  of  1892,  diap.  711, 
protected  the  employ^  of  said  railroad  corpora- 
tion and  the  public  using  said  railroad,  by  pro- 
viding for  compensation  to  the  employ^  for 
labor  in  excess  of  a  day's  work,  thus  securing 
efficient  service  on  the  part  of  the  emplojrC 
which  inures  to  the  benefit  of  the  corporation 
SDd  its  patrons  the  public. 

MeCarViy  v.  New  York,  96  N.  Y.  1,  48  Am. 
Rep.  601. 

Maynard*  «/l,  delivered  the  opinion  of 
the  court : 

The  defendant  was  indicted  for  a  violation 
of  the  provisons  of  chapter  711  of  the  Laws 
of  1892,  entitled  "An  Act  to  Provide  for  a 
Limit  of  Hours  of  Service  on  Railroads. " 

The  indictment,  in  substance,  charged  that 
the  defendant  was  on  June  1,  1892,  a  super- 
intendent of  a  steam  surface  railroad  operated 


within  this  state  by  a  domestic  railroad  cor- 
poration, and  that  he  employed  complainant 
as  a  train  man  on  freight  trains  under  hia 
direction  at  $2. 10  a  day,  payable  at  the  end 
of  each  day,  and  that  he  required  the  com- 
plainant to  work  as  and  for  his  day's  work 
fourteen  and  one-half  hours  continuously, 
without  any  part  of  such  continuous  service 
being  caused  by  any  unavoidable  accident 
or  delay ;  and  that  the  complainant  demanded 
pay  of  the  defendant  for  the  four  and  one- 
half  hours  of  extra  service  and  labor  at  the 
same  comparative  compensation  as  he  was  to 
receive  for  his  daily  pay,  and  that  the  de- 
fendant refused  to  pay  him  any  comparative 
compensation  for  such  extra  labor  in  addi- 
tion to  the  sum  of  $2.10,  which  he.  offered 
to  pay  him  in  full  for  his  labor  on  that  day  v 
and,  on  the  refusal  of  the  complainant  to  re- 
ceive this  sum,  the  defendant  discharged  him 
from  the  service  of  the  railroad  company. 
The  defendant  demurred  to  the  indictment, 
on  the  ground  that  the  facts  stated  therein 
do  not  constitute  a  crime,  and  the  demurrer 
was  overruled  at  the  Westchester  oyer  and  ter- 
miner, and  the  defendant  pleaded  not  guilty, 
but  admitted  the  doing  of  the  acts  set  forth 
in  the  indictment,  and  the  jury  thereupon 
rendered  a  verdict  of  guilty,  and  the  defend- 
ant was  sentenced  to  pay  a  fine  of  $500. 

The  learned  counsel  for  the  appellant  has 
devoted  his  argument  principally  to  a  dis- 
cussion of  the  question  of  the  constitution- 
ality of  this  enactment,  and  it  is  insisted 
that  this  statute  is  an  unlawful  invasion  of 
the  liberty  of  the  citizen,  because  it  seeka 
unnecessarily  to  interfere  with  or  limit  hia 
right  to  labor,  and  to  contract  with  othera 
for  the  fruits  of  their  labor.    But  the  ab- 


8o  a  niirht  watchman  In  a  government  mint 
vbere  the  custom  was  for  watchmen  to  serve 
twelve  hoars  was  held  not  entitled  to  extra  pay 
although  a  regulation  of  the  mint,  wbicb  was 
made  the  basis  of  the  contract  by  CJ.  B.  Rev.  Stat., 
I  SttO,  provided  that  eight  hours  should  constitute 
a  day*8  work  with  over  pay  for  extra  hours.  Col- 
lins v.  United  States,  M  Ct  CL  340. 

To  the  same  effect  is  the  decision  of  the  United 
States  Supreme  Court  construing  an  Act  of  Con- 
gress which  makes  eight  hours  a  day^s  work  for 
laborers  employed  by  the  government.  Where  a 
laborer  employed  by  the  day  worked  twelve  hours 
per  day  and  in  answer  to  his  request  for  extra 
compensation  was  told  he  must  continue  to  work 
twelve  hours  per  day  if  he  remained,  be  was  held 
not  entitled  to  extra  pay  where  he  continued  to 
work  twelve  hours  per  day  and  receive  his  pay  ac- 
cordingly. United  States  v.  Martin,  M  U.  B.  400, 24 
L.ed.  128. 

And  even  where  nothing  was  expressly  said  about 
extra  compensation  but  a  laborer  who  worked 
more  than  eight  hours  per  day  received  his  wages 
regularly  for  along  time  without  protest  or  objec. 
tioo,  although  no  extra  pay  was  given  him  for  the 
extra  time,  he  was  held  to  have  no  claim  for  addi- 
tional compensation.  Averill  V.  United  States,  14 
Ct.  CI.  200. 

Letter  carriers  were  held  entitled  by  the  court  of 
cfaiims  to  extra  compensation  for  extra  hours  of 
labor  under  the  Act  of  Congress  of  May  24, 1888, 
providing  that  a  letter  carrier  who  is  employed  a 
greater  number  of  hours  per  day  than  eight  shall 
be  paid  extra  for  the  same  in  proportion  to  the 
salary  fixed  by  law ;  although  by  U.  S.  Bev.  Stat, 
9 1764,  It  was  provided  that  no  allowance  or  oom- 
Ifi  L.  R.  A. 


pensation  for  extra  services  should  be  made  unlesa 
expressly  authorized  by  law  for  services  which  an 
ofQoer  or  clerk  might  be  required  to  perform ;  and 
in  computing  the  additional  compensation  the 
yearly  salary  was  divided  by  866  in  order  to  get  the 
amount  of  pay  for  a  day*s  work,  and  no  deduction 
was  made  from  the  number  of  days  in  the  year  for 
holidays,  Sundays,  or  leave-of-absenoe  days.  Post 
V.  United  States,  27  Ct.  CL  244,  affirmed  by  Supreme 
Court  of  United  States,  March  18, 1888. 

Such  a  carrier  is  held  entitled  to  eight  hours* 
pay  for  a  day^  work  whether  eight  hours*  work  be- 
given  or  not  with  extra  pay  for  other  days  on 
which  he  fs  given  an  excess  of  work.  A  deficit  of 
work  on  one  day  cannot  be  set  off  against  an  ex- 
cess on  another.  Poet  v.  United  States,  «upra; 
United  States  v.  Gates,  March  18, 1893. 

The  eight-hour  law  of  Congress  has  no  applica* 
tlon  to  laborers  employed  by  a  contractor  with  the 
United  States  where  there  is  no  contract  relation 
between  the  laborer  and  the  United  States.  United 
States  V.  DriscoU,  96  U.  S.  421, 24  L.  ed.  847. 

The  eight-hour  law  of  New  York,  Laws  1870,  chap. 
885.  which  is  made  applicable  to  mechanics,  work- 
Ingmen,  or  laborers  in  the  employ  of  the  state  or 
engaged  upon  public  works,  does  not  apply  to 
town  or  other  officers.  Opinion  of  Atty-Oen.  N.Y. 
604. 

On  the  general  subject  of  statutory  restrictiona 
upon  contracts  between  master  and  servant,  see 
Com.  y.  Ferry,  14  L.  R.  A.  826,  and  tiottf,  155  Mass. 
117;  also  Peel  Splint  Coal  Co.  v.  State  (W.  Ya.)  17  L. 
R.  A.  885;  Ramsey  v.  People  (IlL)  17  L.  R.  A.  868,. 
add  natt ;  State  v.  Brown  St  8.  Mfg.  Co.  (R.  I.)  17  U 
R.  A.  860.  B.  A.  R. 


144 


Neay  Yobk  Coubt  of  Appeals. 


Jan., 


Btract  question  thus  presented  is  veiy  mate- 
rially affected  by  the  consideration  that  the 
defendant  is  the  a^ent  or  representative  of 
a  domestic  corporation  of  a  quasi  public  char- 
acter, over  whose  business  the  state  can  law- 
fully exercise  the  power  of  supervision,  and 
control  the  details  of  its  management  to  an 
extent  to  which  it  has  never  undertaken  to 

f;o  in  the  regulation  of  the  affairs  of  private 
ndividuals.  How  far  this  supervision  may 
be  carried  without  overriding  constitutional 
safeguards  is  a  question  of  great  moment  for 
the  people,  and  of  vital  concern  to  the  vast 
property  ricrhts  and  interests  which  must  al- 
ways be  affected  by  its  ultimate  determina- 
tion. It  is  a  problem  of  such  gravity  that 
its  solinion  should  not  be  undertaken  by  any 
court  unless  it  is  directly  and  necessarily 
involved  in  the  case  upon  which  its  presenta- 
tion is  predicated. 

A  careful  analysis  of  the  structure  of  this 
Act,  we  think,  will  result  in  an  entire  fail- 
ure to  find  anv  provision  in  it  which  im- 
presses upon  the  conduct  of  the  defendant, 
as  set  forth  in  the  indictment,  the  stamp  of 
criminality.  The  first  section  declares  that 
no  railroad  corporation  shall  permit  or  re- 
quire certain  classes  of  employes,  who  are 
specially  charged  with  the  responsibility  for 
the  movement  of  trains,  who  have  worked 
continuously  for  twenty-four  hours,  to  go 
on  duty  again  until  thev  have  had  at  least 
eight  hours'  rest;  and  the  last  section  sup- 
plements this  prohibition  with  a  provision 
which  makes  the  disregard  of  it  a  misdemean- 
or. In  view  of  the  great  danger  to,  and 
even  destruction  of,  life  and  property  which 
might  result  from  the  attempt  of  men,  who 
have  become  enfeebled  by  prolonged  and  ex- 
hausting effort,  to  control  engines  and  cars 
when  in  motion,  it  might  be  claimed  that  it 
was  within  the  province  of  the  Legislature 
to  enact  such  a  law,  and  make  the  violation 
of  it  a  crime ;  that  it  was  a  reasonable  exer- 
cise of  the  police  power  of  the  state;  and 
was  also  a  lawful  assertion  of  Its  reserved 
right  to  regulate  corporations  of  this  char- 
acter in  their  relations  to  the  public.  But 
no  violation  of  this  section  is  charged  in  the 
indictment,  and  we  are,  therefore,  not  re- 
quired to  decide  that  question. 

When  we  examine  the  two  remaining  sec- 
tions, (2  and  8,)  we  fail  to  find  in  them  any 
inhibition  upon  the  action  of  these  corpora- 
tions, either  in  express  words  or  by  necessary 
implication.  The  second  section  merely  de- 
clares that  ten  hours*  labor  performed  with- 
in twelve  consecutive  hours  shall  constitute 
a  day's  labor  in  the  operation  of  all  steam 
surface  railroads  owned  and  operated  within 
this  state,  omitting  the  provisos  and  excep- 
tions, which  are  not  material  here.  It  is  but 
a  statutory  definition  of  what  shall  constitute 
a  dav's  labor  in  certain  employments,  and 
would  control  in  any  controversy  affecting 
the  civil  liabilities  of  the  employer,  in  the 
absence  of  an  express  agreement  to  the  con- 
trary. There  is  no  prohibition  aimed  at  the 
railroad  company  against  permitting  or  re- 
quiring more  hours  of  labor  during  the  cal- 
endar day.  In  fact  the  section  authorizes 
the  employment  of  men  to  labor  at  least 
twenty  hours  out  of  every  twenty -four.  The 
19  L.  R.  A. 


statement  is  that  ten  hours'  work  within 
twelve  consecutive  hours  shall  be  a  day's 
labor,  and  there  may,  therefore,  be  two  such 
days  during  each  calendar  day,  and  an  em- 
plov6  working  for  twenty  hours  at  an  agreed 
daily  compensation,  without  any  stipulation 
as  to  the  number  of  hours  which  should  con- 
stitute a  day,  would  be  entitled  to  pay  for 
two  days'  work.  Such  a  provision  is  emi-  ' 
nently  fair  and  Just  in  operation,  and  the 
power  of  the  Legislature  to  enact  such  a  law 
cannot  be  successfully  controverted.  The 
third  section  is  in  harmony  with  this  con- 
struction, for  it  provides  that  for  fractional 
parts  of  the  statutory  day  the  employe  shall 
receive  compensation  at  the  same  rate  pro- 
portionately as  for  the  whole  day.  Full  ef- 
fect can  be  given  to  both  sections  by  con- 
struing them  according  to  their  terms,  and 
applying  them  to  an  adjustment  of  the  con- 
tractual relations  of  the  parties,  when  they 
have  omitted  to  prescribe  in  the  agreement 
for  hire  the  duration  of  a  day's  service.  If 
the  Legislature  had  intended  to  make  it  un- 
lawful for  a  railroad  company  to  permit  or 
require  an  employ^  to  work  more  than  ten 
hours  within  twelve  consecutive  hours,  we 
must  infer  that  they  would  have  so  declared 
in  direct  terms.  The  prohibition  in  the  first 
section  is  plain  and  positive,  and  the  change 
in  the  form  of  expression  when  the  follow- 
ing sections  are  reached,  is  significant,  and 
indicates  an  intentional  omission  of  the  pro- 
hibitory feature.  The  conduct  which  it  is 
sought  by  the  force  of  this  statute  to  con- 
demn has  heretofore  had  the  sanction  of  the 
law,  and  it  is  a  familiar  canon  of  construc- 
tion that  an  intention  to  change  the  rule  of 
the  common  law  will  not  be  presumed  from 
doubtful  provisions,  and  the  presumption  ia 
that  no  such  change  was  intended,  unless  the 
enactment  is  clear  and  explicit  in  that  direc- 
tion; and,  if  the  terms  of  the  statute  will 
admit  of  two  interpretations,  that  which  will 
most  nearly  conform  to  the  rules  of  the  com- 
mon law  is  in  all  cases  to  be  adopted.  Ri^htB 
and  liberties  which  have  been  enjoyed  with- 
out question  from  time  immemorial  are  not 
to  be  abridged  or  denied  by  legislative  action, 
"except  by  clear,  unambiguous,  and  per- 
emptory language."  8cdgw.  Stat.  &  Const. 
L.  818.  We  express  no  opinion  as  to  the 
extent  to  w^hich  the  sovereign  power  may 
go  in  restricting  the  exercise  oi  what  are 
sometimes  termed  the  "natural  rights  and 
pivileges^  of  the  individual  parties  to  the 
social  compact,  or  how  far  their  freedom  of 
action  may  be  controlled  by  statutory  regu- 
lations, especially  when  dealing  with  arti- 
ficial persons,  whose  existence  depends  upon 
legislative  grace.  We  are  required  here  to 
apply  that  principle  of  construction,  which 
is  coeval  with  municipal  law,  that  purely 
statutory  offenses  cannot  be  established  by 
implication,  and  that  acts  otherwise  innocent 
and  lawful  do  not  become  crimes,  unless 
there  is  a  clear  and  positive  expression  of 
the  legislative  intent  to  make  them  criminal. 
The  citizen  is  entitled  to  an  unequivocal 
warning  before  conduct  on  his  part,  whidi 
is  not  malum  in  m,  can  be  made  the  occasion 
of  a  deprivation  of  his  liberty  or  property. 
Under  a  proper  application  of  these  familiar 
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ralee  of  interpretation,  it  must  be  apparent 
that  the  second  and  third  sections  of  this 
Act  are  not  penal  in  their  scope.  No  pro- 
hibitory words  are  found  in  them,  and  no 
terms  employed  from  which  a  prohibition 
can  reasonably  be  inferred.  The  language 
used  is  consistent  with  an  intent  to  conflbe 
them  to  a  regulation  of  the  private  rights 
and  civil  liabilities  of  the  contracting  par- 
tieSk  and  when  they  can  be  so  construed  there 


Is  no  presumption  that  more  was  intended. 
We  are  not  permitted  to  speculate  as  to  the 
motive  or  design  of  the  lawmakers,  or  to 
search  for  a  hidden  meaning  or  an  unex- 
pressed purpose  in  the  enactment. 

The  order  and  judgment  of  eonticHon  must  be 
reversed,  the  indictment  dismissed,  and  the 
defendant  discharged. 

All  concur ;  Andre ws.  Oh.  J.,  and  Peek- 
ham  and  Gray,  JJ.,  in  result. 


VERMONT  SUPREME  COURT 


STATE  of  Vermont 

V, 

Frank  I.  BURBEE. 
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1.  Proof  that  a  witness  for  the  prose- 
cntUm  on  trial  for  larceny  had  himself 
been  arrested  for  stealing  the  same  property 
k  adontasible  oo  behalf  of  defendant  to  show  the 
motive  of  the  witness  to  testify  faJsely. 

2.  One  witness  may  state  the  i^neral 
reputation  of  another  for  truth  and 
veracity  after  he  has  testified  to  a  general  knowl- 
edge of  the  latter  sufficient  to  include  a  knowl- 
edge as  to  such  reputation. 

8.  A  Judflpnent  will  not  be  reversed  be- 
cause an  improper  question  is  asked  if  no  inad- 
missible evidence  is  obtained  in  answer  to  it. 

4*  The  doctrine  that  the  Jury  in  a  crim- 
inal ease  are  the  Judges  of  the  law  as 
well  as  the  Ikcts  is  contrary  to  the 
common  law  and  repugnant  also  to  the  con- 
stitutional guaranties  that  every  man  shall  have 
a  *'c^rtain  remedy"  for  all  wrongs  and  shall  not 
be  deprived  of  liberty  except  *'by  the  law  of  the 
land,**  and  it  is  also  repugnant  to  the  Constitution 
of  the  United  States  which  makes  it  and  all  laws 
and  treaties  made  in  pursuance  thereof  the  su- 
preme law  of  the  land  by  which  judges  in  every 
state  shall  be  bound. 

(JTebruary  19,  1892.)  « 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Windsor  County  Court  made  during 
the  trial  of  an  indictment  charging  him  with 
latceny  of  cattle  which  resulted  in  a  verdict 
and  judgment  of  guilty.  .Sustained, 

Warren  Potter  was  a  butcher  and  slaugh- 
tered the  cattle  named  in  the  indictment. 
Potter  testified  that  he  bought  the  cattle  of  de- 
fendant Defendant  offered  to  show  that 
Potter  had  been  arrested  for  stealing  the  cattle 
in  question  as  showing  a  motive  on  his  part  to 
testify  falsely  upon  the  subject  of  where  he 
procured  them,  but  the  cotirt  refused  to  receive 
the  evidence. 

Clark  Spauldtng  was  a  material  witness  for 
the  defense.  Warren  Bailey  was  introduced 
as  a  witness  and  his  testimony  tended  to  show 


that  he  had  known  Spaulding  more  or  less 
since  he  was  a  boy;  that  he  then  lived  some 
four  or  five  miles  from  him;  that  for  two  or 
three  years  he  had  lived  a  little  more  than  half 
a  mile.  Had  always  heard  him  spoken  of  by 
people.  He  was  then  asked  what  Spaulding's 
reputation  was  in  the  community  for  truth  and 
veracity.  Defendant  objected  to  an  answer  un- 
less a  foundation  was  laid.  From  the  testi mony 
above  mentioned,  the  court  adjudged  that  a 
foundation  had  been  laid  and  Bailey  was  a  com- 
petent witness  and  he  thereupon  answered,  "It 
is  rather  poor." 

There  was  evidence  that  a  child  had  died  at 
a  house  where  respondent  was  at  times  stop- 
ping, and  one,  Mary  Poor, who  had  a  husband 
but  bad  lived  apart  from  him  for  several  years 
prior  to  that  time,  was  a  material  witness.  On 
her  cross-examination  b^  the  state,  she  testified 
that  she  knew  whose  child  it  was  but  would  not 
teH  The  court  ruled  that  she  might  answer 
the  question.  Upon  her  ref  usinsto  answer  tbe 
answer  was  not  insisted  upon.  Defendant  re- 
quested the  court  to  charge  that  ''in  a  criminal 
case  ...  the  jury  are  judges  of  the  law 
applicable  to  the  case  upon  the  testimony  given 
in  court;  and  the  jurv  have  a  right  to  adopt 
their  own  theory  of  the  law,  instead  of  the  law 
as  laid  down  by  the  court." 

But  the  court  refused  to  do  so  and  in  lisu 
thereof  charged  as  follows: 

"I  am  asked  to  tell  you  that  the  jury  are 
judges  of  the  law  applicable  to  this  case  upon 
the  testimonv  given  in  court.  Even  if  you 
have  the  right  to  adopt  your  own  view  of  the 
law,  instead  of  the  law  as  laid  down  by.  the 
court,  I  do  not  know  what  there  is  in  this  case 
to  aiake  it  applicable,  nor  in  what  respect  the 
respondent  would  wish  you  to  judge  the  law 
differently  from  the  statement  of  it  by  the 
court.  You  have  the  power,  by  rendering  a 
general  verdict,  to  control  the  law,  without 
reference  to  the  court,  but  I  do  not  think  you 
have  any  right  to  do  it.  For  instance  I  have 
told  you  that  the  presumption  of  innocence 
exists  in  this  case;  you  have  the  power  to  con- 
vict by  saying  that  the  presumption  does  not 
exist,  that  you  presume  this  man  is  guilty  to 
begin  with.  You  have  the  power  to  say  the 
latter  notwithstanding  the  law  that  I  have  laid 


NoTB.— The  ghost  of  the  doctrine  that  juries  in 
criminal  cases  are  to  judge  of  the  law  as  well  as  the 
facts  would  seem  to  be  effectually  laid  by  the  above 
decision.  The  earlier  Vermont  case  of  State  v. 
Croteau,  28  Vt.  14, 54  Am.  Dea  90,  is  declared  by 
HitcheJ],  X,  in  his  exhaustive  concurring  opinion 
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in  Com.  v.  McManus  (Pa.)U  L.  R.  A.80,  to  be  the  only 
well-considered  case  in  support  of  the  doctrine. 
That  solitary  authority,  which  has  often  been  at- 
tacked and  discredited,  is  now  by  the  case  above 
reported  completely  overruled. 
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down  to  you.  Or  you  may  be  satisfied  that 
tbis  is  a  case  that  does  not  require  you  to  apply 
the  law  as  to  a  reasonable  doubt;  that  the  re- 
spondent ought  to  be  convicted  on  very  slight 
evidence,  a  mere  balance  of  proof,  the  rule  in 
civil  cases.  You  may  have  the  power  to  do 
these  things  but  I  do  not  think  you  have  any 
right  to  do  so,  ought  not  to.  I  do  not  know 
why  tbis  rule  is  talked  about  or  in  what  respect 
it  is  applicable.  I  have  stated  the  law  to  you 
on  these  points  very  particularly,  and  they  are 
all  the  legal  questions  here,  and  I  do  not  think 
we  disagree  about  the  law  on  these  questions. 
I  do  not  understand  there  is  any  controversy 
between  counsel  with  reference  to  them.  Tou 
certainly  have  the  power  to  judffe  the  law,  but 
I  do  not  thiuk  you  have  any  right  to  say  that 
the  law  has  not  been  properly  stated  by  the 
court  upon  these  two  questions." 

The  further  facts  appear  in  the  opinion. 

MeasTB,  Gilbert  A.  Davis,  and  FraAk 
H.  Clark,  for  defendant: 

The  respondent  had  a  right  to  show  before 
the  jury  that  Warren  Potter  had  been  arrested 
for  stealing  all  the  cattle  named  in  the  indict- 
ment. 

Whatever  tends  to  render  a  claimed  fact 
probable  or  improbable  is  relevant  to  show 
whether  the  fact  exists  or  not. 

Tufts  V.  Chester,  62  Vt  356;  Randall  v.  PreS' 
ton,  52  Vt.  198;  BecMey  v.  JarvU,  65  Vt.  848. 

There  was  error  in  receiving  the  testimony 
of  Warren  Bailey.  There  was  no  foundation 
laid. 

"The  object  of  the  impeachment  of  a  witness 
is  to  determine  how  much  credit  shall  be  given 
to  the  tetitimony  at  the  time  it  is  given,  what  is 
his  then  present  character  for  truth;  and  a 
foundation  for  such  evidence  must  first  be  laid 
by  Showing  that  the  witness  has  a  reputation, 
that  there  is  a  common  report  as  to  his  verac- 
ity." 

Amidon  v.  Hosley,  64  Vt.  26;  1  Greenl.  Ev. 
461;  Marks  Y.  Fox,  18  Fed.  Rep.  715. 

Witness  must  know  his  general  character 
for  truth  in  order  to  be  competent. 

People  V.  Bector,  19  Wend.  579. 

A  person  is  not  a  competent  witness  to  testify 
to  the  general  character  of  another  witness  un- 
less he  Knows  it,  etc. 

See  Teese  v.  Huntingdon,  64  U.  8.  28  How. 
2, 16L.  ed.479,  noU, 

To  discredit  a  witness,  the  first  inquiry  of 
witnesses  called  for  that  purpose  must  be  as 
to  their  acquaintance  with  him  and  his  j2:eneral 
character  for  truth  and  veracity  in  the  neighbor- 
hood where  he  resides;  next  what  that  reputa- 
tion is;  then  the  question  ma^  be  asked,  whether, 
from  their  knowledge  of  his  general  reputation 
for  truth,  they  would  believe  him  under  oath. 

14  U.  8.  Dig.  ^  8888,  p.  660;  Bogle  v.  KrHt- 
ter,  46  Pa.  465;  Henderson  v.  Hayne,  2  Met. 
(Ky.)  342;  Ford  v.  Ford,  7  Humph.  92;  KeHey 
V.  Proctor,  41  N.  H.  189;  State  v.  Parks,  25  N. 
C.  296;  Crahtree  v.  Hagenbaugk,  25  111.  283,  79 
Am.  Dec.  324;  Com.  v.  Lawler,  12  Allen.  686. 

There  was  error  In  permitting  the  question 
to  be  asked  Mrs.  Poor  that  the  witness  declined 
to  answer. 

Morgan  v.  KendaU,  9  L.  R.  A.  445, 124  Ind. 
454. 

We  are  aware  that  it  has  been  held  not  to  be 
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error  to  admit  a  question  to  be  aaked,  if  not 
answered. 

Carpenter  Y.  Corinth,  68  Vt.  214;  Smith  v. 
Niagara  F,  Ins,  Co.  1  L.  R.  A,  216,  60  Vt. 
682. 

But  those  cases  are  not  controlling  here  be- 
cause the  evident  purpose  of  the  question  was 
to  create  a  prejudice  in  the  minds  of  the  jmy 
about  the  paternity  of  her  child. 

The  jury  are  judges  of  the  law  applicable  to 
the  case  upon  the  testimony  ^ven  in  court,  and 
the  jury  have  not  only  the  power,  but  the  ri^bt, 
to  adopt  their  own  theory  of  the  law  as  laid 
down  by  the  court. 

State  y,  McDonnell,  d2Yt.  581;  State  v.  WO- 
kinson,  2  Vt.  480,  21  Am.  Dec.  660;  State  r. 
Croteau,  28  Vt.  14,  54  Am.  Dec.  90;  State  t. 
Barron,  87  Vt.  67;  Sfate  v.  Meyer,  68  Vt  457; 
State  V.  Haynes,  86  Vt.  672;  State  v.  Clark,  37 
Vt.  471;  StaU  v.  Hopkins,  66  Vt.  268;  Slate  ▼. 
Paddock,  24  Vt.  816;  Bl.  Com.  p.  861;  State  v. 
Buckley,  40  Ck>nn.  246;  State  v.  Sn(yw,  18  Me. 
846;  Doss  v.  Com.  1  Gratt.  557;  State  v.  AUen^ 
1  McCord,  L.  525,  10  Am.  Dec.  687;  Holder  v. 
State,  6  Ga.  441;  State  v.  Freeman,  63  Vt.  496; 
Armstrong  v.  State,  4  Blackf.  247;  State  v. 
Jones,  5  Ala.  666;  State  v.  TaUy,  23  La.  Ann. 
677;  MuUinix  v.  People,  76  IlL  211;  Schnier  ▼. 
PeopU,  28  HL  17;  Falk  v.  People,  42  111.  381; 
Drake  v.  StaU,  58  N.  J.  L.  28;  Cooley,  Ck>iiBt. 
Lim.  pp.  891-896. 

Mr.  W.  W.  Stiekney,  Staters  Atty.,  for 
the  State: 

Whether  on  cross-examination,  questions 
tending  to  degrade  and  disgrace  a  witness  shall 
be  allowed  or  not,  is  matter  of  discretion  with 
the  trial  court,  not  subject  to  exception. 

1  Thomp.  Trials,  §  458;  1  Greent  Ev.  p.  508; 
Prescott  V.  Ward,  10  Allen,  208. 

It  is  not  competent  to  discredit  a  witness  by 
proof  of  particular  instances  of  crime  or  im- 
morality of  which  he  has  been  convicted. 

Crane  v.  Thayer,  18  Vt.  162, 46  Am.  Dec. 
143. 

Much  less  by  evidence  of  his  having  simply 
been  arrested  for  an  offense. 

Jackson  v.  Osborn,  2  Wend.  655,  20  Anu 
Dec.  649. 

TUe  respondent's  offer  to  show  by  the  state's 
attorney  that  the  witness  Potter  had  been  ar- 
rested for  stealing  the  cattle  in  question  was 
properly  excluded. 

This  is  not  admissible  as  impeaching  evi- 
dence, even,  since  it  calls  for  a  particular 
instance  of  a  charged,  but  unestablished  crime, 
instead  of  for  general  reputation. 

Heard,  Crim.  L.  228 ;  Com.  ▼.  Eennon,  18^ 
Masa  89. 

If  Potter  had  adnutted  that  he  stole  the  cat- 
tle such  admission  would  be  irrelevant  and 
inadmissible.  For,  on  an  indictment  for  lar- 
ceny, declarations  of  third  parties  that  they 
committed  the  theft  are  inadmissible. 

Stephen,  Ev.  p.  48;  Rhea  v.  StaU,  10  Yerg. 
258. 

The  respondent's  objection  and  exception  to 
the  testimony  of  the  witness  Bailey,  as  to  what 
Clark  Spaulding's  reputation  was  in  the  com- 
munity for  truth  and  veracity,  are  trivial  and 
untenable. 

The  regular  mode  of  examining  into  the 
general  reputation,  Is,  to  inquire  of  the  wit- 
ness whether  he  knows  the  general  reputation 
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fortiuth  and  vcnicfty  of  the  person  impeached. 

Heard,  Crim.  L.  224 ;  Amidan  v.  Ho^ley,  54 
Yt25. 

There  was  so  error  in  the  inquiry  pat  to 
Mai7  Poor  by  the  state's  attorney  as  to  whose 
iofant  it  was  by  whose  death  the  witnesses 
fixd  a  material  date. 

Tbe  question  was  not  answered  and  error 
ruDDot  be  predicated  upon  an  improper  ques- 
lion  where  the  exceptions  do  not  show  tbat  the 
q  lestion  was  answered,  and  that  the  answer 
was  prejudicial  to  the  excepting  party. 

Randolph  v.  Woodstock,  35  Yt.  291;  Oarpen- 
tfTY.  Cmnth,  68  Vt.  214 :  Smith  t.  Niagara 
F.  Ini  a>.  4  L.  R  A.  216,  60  Vt.  682. 

There  is  no  error  in  the  charge  of  the  court, 
vhicfa  taken  as  a  whole  directs  the  jury  that 
tbey  "certainiy  have  the  power  to  judge  the 
law,"  but  not  the  '*right  to  say  that  the  law 
hi8  not  been  f)roperly  stated  by  the  court  upon 
ihetwo  questions"  involved. 

^ate  V.  MOler,  63  Iowa,  156;  State  y.  Bvek. 
h,  40  Conn.  247 ;  Nicholson  v.  Com.  96  Pa. 
503;  BamUtonY.  People,  29  Mich.  173;  Pierson 
T.  State,  12  Ala.  163 ;  Anderson  v.  State,  42 
Gt.  6;  United  States  v.  Shtve,  1  Baldw.  612  ; 
United  States  v.  Oreathouse,  4  Sawv.  457. 

The  rule  that  the  jury  have  a  right  to  adopt 
their  own  theory  of  the  law  instead  of  tbe  law 
e  laid  down  by  tbe  court  is  neither  sound  in 
prjociple  nor  salutary  in  practice.  And  the 
doctrine  announced  by  tbe  majority  of  the 
court  in  StaU  v.  Oroteau,  23  VU  14,  64  Am. 
Dec  90,  should  be  denied  and  overruled. 

1.  It  is  not  sound  in  principle. 

Erery  pereon  accused  as  a  criminal  has  a 
pght  to  be  tried  according  to  the  law  of  the 
iaod,  tbe  fixed  law  of  tbe  land. 

The  jurors  are  to  decide  on  matters  of  fact 
aod  the  court  on  matters  of  law. 

The  separation  of  the  functions  of  the  court 
from  those  of  the  jury,  in  this  respect  is  essen- 
tial to  the  efflcacv  and  safety  of  Jury  trials. 

Broom,  Legal  Maxims,  101 ;  2  Tbomp. 
Trials,  §  2133;  3  Whart,Crim.  L.  218;  1  Bennett 
^  Heard,  Lead.  Crim.  Gas.  428 ;  23  Am.  L. 
Re7.  22, 

I  It  is  not  salutary  In  practice. 

The  evil  consequences  which  will  flow  from 
educating  juries  in  the  idea  that  tbey  are  judges 
of  the  law,  in  a  sense  which  places  their  judg- 
lapt  above  that  of  tbe  court,  are  apparent  and 
Eiscbievous  in  the  extreme, 

2Thomp.  Trials.  §  2134. 

3.  It  is  against  the  great  weight  of  author^ 

*tefc  V.  Wright,  63  Me.  328;  Duff^  v.  People, 
»  N.  Y.  588 ;  Bowel  v.  Com.  5  Qratt.  664 ; 
^'<iU7.DratodPf  14  Ricb,  L.  87;  Davfortii  v. 
5fa^,75  Ga.  614.  58  Am.  Rep.  480;  Batre  v. 
-^,18  Ala.  119. 

^ote  V.  Groteau,  supra,  is  hardly  consistent 
VHh  tbeholdiDff  of  the  court  in  State  v.  Wood- 
««rf.28Vt.93. 

lo  England,  it  has  always  been  held  that  the 
m  ve  no  more  judges  of  the  law  in  crimi- 
^than  in  civil  cases,  with  tbe  qualification 
uat,  owing  to  the  peculiar  doctrine  of  autr^ois 
f^t^  a  crimiDal  acquittal  cannot  be  over- 
baled. 

^3  Whart  Orim.  L.  225;  Rex  v.  Oneby,  2Ld. 
5»jm.  1485 ;  Rex  v.  Poole,  Cas.  t.  Hardw.  28; 
««▼.  St.  Asaph,  BT.K42S;  BexY.  Parish, 
WLR.A, 


8  Car.  &  P.  04;  ParmtterY,  Couplavd,  63Ieeak 
&  W.  165;  2^rt  V.  Milne,  4  Bing.  195. 

Tbe  Federal  courts  of  tbe  United  States  deny 
the  right  of  tbe  jury  to  judge  the  law. 

United  States  v.  Shite,  1  Baldw.  512;  United 
States  Y.  BaUiste,  2  Sumo.  24S;  Uvited  States 
Y.  Fenwick,  4  Cranch,  C.  G.  675;  StetUnius  v. 
United  States,  5  Cranch.  C.  0.  573;  UniUd 
States  Y,Morris,\0\xi\.Q.Q.^\  United  States 
V.  Riley,  6  Blatcbf.  204;  United  States  v. 
Oreathouse,  4  Sawy.  457;  United  States  v. 
Anthony,  11  Blatchf.  204. 

The  courts  of  last  resort  of  the  several  states 
are  nearly  uniform  against  the  theory  tbat  in  a 
criminal  case  the  jury  are  judges  of  the  law 
and  unite  in  the  doctrine  that  tney  must  take 
the  law  from  tbe  court. 

State  V.  Wright,  supra;  Pierce  v.  State,  18 
N.  H.  586;  Com.  v.  Anthes,  5  Gray.  185;  Com. 
Y.  Rock,  10  Gray.  4;  Dorr's  Trial,  121;  Dujfy 
V.  People,  supra;  State  v.  JeandeU,  5  Harr. 
(Del.)  483;  Howd  v.  Com.  supra;  State  y. 
Peace,  46  N.  C.  251 ;  State  v.  Drawdy  and 
Danforth  v.  State^  supra;  Washington  v.  State, 
63  Ala.  135.  85  Am.  Rep.  8;  Williams  v.  State, 
32  Miss.  889.  66  Am.  Dec.  615;  Nels  v.  StaU, 
2  Tex.  280;  Nelson  v.  State,  2  Swan,  482:  Mo- 
Qoioan  v.  State,  9  Yerg.  184  ;  Moniee  v.  Com. 
8  J.  J.  Marsh.  182;  Pleasant  v.  State,  18  Ark. 
860;  Robbins  v.  State,  8  Ohio  St.  131;  Hamil' 
ton  V.  People,  29  Mich.  173;  Hardy  v.  State,  7 
Mo.  607;  People  v.  Anderson,  44  CaL  65. 

Thompson,  </.,  delivered  the  opinion  of 
the  court : 

1.  The  witness  Potter  was  an  important 
witness  for  the  prosecution.  He  had  slaugh- 
tered the  cattle  named  in  the  indictment.  He 
testified  tbat  he  bought  them  of  respondent. 
The  respondent  claimed  this  testimouy  to  be 
untrue,  and,  as  showing  a  motive  on  the  part 
of  Potter  to  falsify  in  this  respect,  ofi'ered  to 
prove  that  Potter  had  been  arrested  on  the 
charge  of  stealing  the  cattle  in  question.  The 
evidence  offered  was  excluded.  In  this  there 
was  error.  If  Potter  had  a  motive  to  testify 
falsely,  it  rendered  the  proof  of  the  claim 
that  he  had  done  so  more  probable.  If  he 
was  under  suspicion  of  having  committed  the 
identical  crime  In  question,  and  had  been 
arrested  for  it,  he  was  testifying,  as  it  were, 
with  a  rope  about  his  neck,  and  might  nat- 
urally desire  and  seek  to  screen  himself  in 
the  account  he  gave  as  to  how  the  cattle  came 
into  his  possession.  It  has  been  repeatedly 
held  by  this  court  that  "all  facts  and  cir- 
cumstances upon  which  any  reasonable  in* 
fercnce  or  presumption  can  be  founded  as  to 
the  truth  or  falsity  of  the  issue  or  of  a  disput* 
ed  fact,  are  admissible  in  evidence.  '*  liic?i' 
ardson  v.  Royalton  <&  W.  Tump.  Co.  6  Vt. 
496 ;  Randall  v.  Preston,  52  Vt.  198 ;  BeckUy 
V.  Jar^,  55  Vt.  348 ;  Aiken  v.  Eennison,  58 
Vt.  665 ;  TufU  v.  Chester,  62  Vt.  856 :  Arm- 
strong V.  NcAHe,  55  Vt.  428 ;  Tenny  v.  Ilarvey^ 
63  Vt.  520. 

2.  The  evidence  of  Warren  Bailey  tended 
to  prove  that  his  general  knowledge  of  re- 
spondent's witness  Clnrk  Spaulding  was  such 
as  to  include  a  knowledge  of  his  reputation 
for  truth  and  veracity,  and  it  was  not  error 
to  allow  Bailey  to  state  what  Spaulding '8 
reputation  was  in  that  respect. 
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8.  The  state's  attorney  put  a  question  to 
respondent's  witness  Mary  Poor  which  the 
court  ruled  she  mi^ht  answer,  to  which  rul- 
ing the  respondent  excepted.  Upon  the  re- 
fusal of  the  witness  to  answer  the  question, 
it  was  not  insisted  upon,  aud  was  not  an- 
swered. It  is  not  necessary  to  decide  whether 
the  question  was  proper  or  not.  Were  it  as- 
sumed to  be  improper  the  defendant's  excep- 
tion cannot  avail  him.  A  judgment  will  not 
be  reversed  because  an  improper  (question  is 
asked,  if  no  inadmissible  evidence  is  obtained 
in  answer  to  it.  Randolph  v.  Woodstock,  85 
Vt.  291 ;  Carpenter  v.  Corinth,  68  Vt.  214 ; 
Bmith  V.  Niagara  F.  Ins.  Co.  60  Vt.  682,  1 
L.  R.  A.  216. 

4.  The  respondent  requested  the  court  be- 
low to  charge  the  jury  that  **  in  a  criminal 
case  the  iury  are  judji^es  of  the  law  appli- 
cable to  the  case  upon  the  testimony  given  in 
court,  and  that  the  jury  have  a  right  to  adopt 
their  own  theory  of  the  law,  instead  of  the 
law  as  laid  down  by  the  court. "  The  refusal 
of  the  court  to  charge  as  requested  raises  the 
question  whether,  in  criminal  cases,  the  ju- 
rors are  pa)-amount  judges  of  the  law  as  well 
as  of  the  fact.  In  1829  this  question  was  in- 
cidentally before  this  court  in  State  v.  Wil- 
kineon,  2  Vt.  480,  21  Am.  Dec.  560,  but  no 
authorities  were  cited  in  the  opinion  of  the 
court  on  this  question,  and  the  charge  of  the 
court  below  was  so  construed  as  not  to  raise 
it  for  decision.  In  1849,  in  the  case  of  State 
V.  Oroteau,  28  Vt.  14,  the  question  was  raised 
for  decision,  and  a  majority  of  the  court  held 
that  in  all  criminal  cases  the  jury  are,  by  the 
common  law,  the  paramount  judges  both  of 
the  law  and  the  facts.  The  court  consisted 
of  Royce,  Ch,  J.,  and  Bennett.  Kellogg,  and 
Hall,  JJ,  Bennett.  J.,  dissented  from  the 
holding  of  the  majority  in  an  opinion  both 
able  and  vigorous.  In  1850  the  case  of  Stats 
V.  Woodward,  28  Vt.  97,  was  decided.  Royce, 
Ch.  J.,  and  Redfleld  and  Eellogg,  JJ.,  con- 
stituted the  court.  In  this  case  the  respondent 
was  indicted  for  a  nuisance  by  inclosing  a 
portion  of  a  public  common  in  the  town  of 
vVestford.  The  respondent  contended  that  it 
was  for  the  jury  to  sav  whether  the  act  com- 
plained of  constituted  a  nuisance.  On  this 
point  the  court  said :  ''^  It  is  argued  that  the 
question  whether  the  act  charged  upon  the  re- 
spondent was  a  nuisance  should  have  been 
submitted  to  the  jury,  and  in  support  of  it 
several  cases  are  cited  which  are  claimed  as 
sustaining  the  proposition.  Whether,  in 
cases  of  this  kind,  the  question  should  be  put 
to  the  jurv,  must  depend  upon  the  character 
of  the  nuisance  charged  in  the  indictment. 
If  the  act  complained  of  does  not  devest  the 
property,  or  any  part  of  it,  from  the  use  of- 
the  public,  or  in  any  manner  impair  the  pub- 
lic use  and  enjoyment  of  it,  but  the  act  was 
done  for  the  purpose  of  making  the  use  more 
beneficial  to  the  public,  there  would  seem  to 
be  a  manifest  propriety  in  submitting  the 
flame  to  the  jury,  and  the  cases  which  we 
have  examined,  where  the  question  has  been 
submitted  to  the  jury,  seem  to  have  been  of 
this  character ;  but  where  the  act  complained 
of  is  the  takinff  of  property  dedicated  to  the 
use  of  the  public,  and  appropriatini?  it  to 
private  use,  thereby  wholly  excluding  the 
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public  from  the  enjoyment  of  it,  we  are  not 
aware  of  any  rule  of  law  that  requires  such 
an  act  to  be  submitted  to  the  jury  to  say 
whether  it  is  a  nuisance.  Such  is  the  char* 
acter  of  the  act  with  which  the  respondent 
is  charged ;  and  in  the  judgment  of  the  court 
it  is  ipto  facto,  in  law,  a  nuisance,  for  the 
commission  of  which  there  can  be  no  justifi- 
cation. "  It  is  difficult  to  see  how  this  hold- 
ing can  be  reconciled  with  the  doctrine 
adopted  without  reservation  or  exception  in- 
Stctte  V.  Croteau,  eupra. 

In  State  v.  Baddoek,  24  Vt.  812,  heard  In 
1852,  and  which  was  a  prosecution  for  selling 
spirituous  liquor,  the  court  below  ** directed 
the  jury  to  return  a  verdict  of  guilty  for  each 
act  of  selling,"  to  which  the  respondent  ex* 
cepted.  In  passing  upon  this  exception  this 
court  says :  ''It  is  argued  that  the  jury,  in 
cases  of  this  character,  are  judges  of  the  law 
and  fact,  and  that  under  this  charge  that  right 
was  taken  from  the  jury.  In  criminal  cases 
it  is  the  duty  of  the  court  to  aid  and  instruct 
the  jury,  and  decide  upon  the  law  arising  in 
the  case.  But  the  jury  are  the  ultimate  judges 
of  both  the  law  and  the  fact,  and  this  ri.^bt 
cannot  be  taken  from  them.  .  .  .  If  it 
appeared  that  the  court  were  requested  to 
charge  or  inform  the  Iury  that  they  were  the 
judges  of  the  law  and  the  fact,  and  the  court 
neglected  or  refused  so  to  do,  and  directed 
them  as  to  the  verdict  they  were  to  bring  in, 
the  exceptions  would  have  been  well  taken  ; 
but,  as  the  matter  now  rests,  that  direction 
in  the  charge  of  the  court  must  be  considered 
as  an  expression  simply  of  his  opinion  of  the 
law  in  the  case,  ana  which  it  was  his  duty 
to  give,  and  as  informing  the  junr  that  it  was 
th^r  duty  to  return  sudi  a  verdict,  without 
in  any  way  controverting  their  ultimate  ri^ht 
of  exercising  their  own  judgment  in  the  case. 
For  the  want  of  positive  error  affirmatively 
appearing  in  the  exceptions,  this  objection 
is  overruled. "  If  the  i  ury  had  the  legal  right 
to  ignore  the  instructions  of  the  court,  and 
substituted  their  own  judgment  as  to  the  law 
for  that  of  the  court,  it  could  not  have  been 
their  legal  duty  to  return  such  a  verdict  as  the 
court  directed.  Hence  the  court  in  this  case 
is  left  in  the  position  of  holding  that  it  is 
not  error  for  the  court  below  to  charge  the 
jury  that  it  is  their  duty  to  do  a  thinj?,  al- 
though it  is  not  their  legal  duty  to  do  it. 
Again,  it  is  not  easy  to  reconcile  the  reason- 
ing in  this  case  with  the  well-settled  rule 
in  this  state, — that "  it  is  the  duty  of  the  court 
to  charge  fully  upon  all  the  points  of  law 
in  the  case"  without  being  requested  to  do  so. 
State  V.  Jffopkins,  56  Vt.  250. 

In  State  v.  MeDonneU,  82  Vt.  401,  de- 
cided  in  January,  A.  D.  1860,  and  which 
was  an  indictment  for  murder,  the  court  be- 
low instructed  the  jury  that  they  were  the 
judges  of  the  law  and  the  facts  under  the  law 
of  this  state,  but  that  it  was  **a  most  non- 
sensical and  absurd  theory,  **  and  that  the  jury 
"would  be  amply  and  fully  justified  in  rely- 
ing upon  the  court  for  the  law  tliat  should 
govern  the  case,  and  holding  them  ac- 
countable for  that. "  This  was  urged  as  error 
in  this  court,  but  the  objection  was  not  sus- 
tained. In  passing  upon  this  exception  the 
court  said :    '*  We  see  no  objection,  where  the 
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I  opportunity  to  have  this  question  of  law 
bmitted  to  the  jury,  so  as  to  have  the  bene- 


interference  of  a  jury  is  directly  invoked  in 
a  criminal  case,  to  the  judge  stating  to  the 
jury,  in  his  own  way,  that  this  rule  is  not 
intended  for  ordinary  criminal  cases ;  that  it 
is  a  matter  of  favor  to  the  defendant,  and 
should  not  be  acted  upon  by  the  jury,  except 
4fcer  the  most  thorough  conviction  of  its  ne- 
cessity and  propriety ;  that  any  departure  by 
the  jury  from  the  law  laid  down  bj  the  court 
must  be  taken  solely  upon  their  own  re- 
sponsibility; and  that  the  safer  and  better 
and  fairer  way,  in  ordinary  criminal  cases, 
is  to  take  the  law  from  the  court,  and  they 
tre  always  justified  in  doing  so.  This  is 
substantially  what  was  done  by  the  court 
below,  and  we  see  no  just  ground  of  excep- 
tion to  the  mode  in  which  it  was  done." 

In  &aU  V.  Haynes.  86  Vt  667,  while  the 
rale  laid  down  in  State  t.  Oroteetu,  iupra, 
was  recognized,  it  was  held  that  records  of 
for  .Tier  convictions  to  enhance  the  penalty 
need  not  be  offered  to  the  jury,  as  the  law 
then  stood,  but  might  be  introduced  after  ver- 
dict to  affect  the  sentence  only.  Poland,  Ch, 
J.,  in  delivering  the  opinion  of  the  court, 
said :  **  To  say  l£at  the  defendants  must  have 
an 

submitted 

fit  of  the  chance  of  their  deciding  it  contrary 
to  law,  seems  to  us  a  very  great  absurdity. 

In  State  v.  Barron,  87  Yt.  67,  decided  in 
1864,  the  court  said:  "We  think  the  rule 
is  now  settled  in  this  state  that  in  criminal 
cases  the  jury  are  judges  of  the  law.  It  is 
the  duty  of  the  court,  however,  to  instruct 
the  jury  as  to  the  law  applicable  to  the  case 
OQ  trial,  and  if  the  jury  disregard  the  in- 
structions or  mist-ake  the  law,  and  render  a 
verdict  that  is  clearly  in  violation  of  law, 
the  court  may  for  that  reason  set  aside  the 
verdict  if  the  respondent  is  convicted.  ^  The 
court  thus  in  effect  held  that  jurors  are 
judges  of  the  law  to  acquit,  but  not,  in  the 
discretion  of  the  trial  court  to  convict. 

In  Stats  V.  HapkiTU,  66  Yt.  268,  decided 
in  1883,  this  court  affirmed  the  ruling  of  the 
court  below  denying  to  respondent's  counsel 
the  right  and  privilege  of  readini?  to  the  jury 
authorities  in  support  of  the  rule  of  law  for 
whicdi  he  contended.  In  passing  upon  this 
question  the  court  says :  "  It  does  not  f ol low 
that,  because  the  jury  are  judges  of  the  law, 
counsel  can  read  what  they  please  to  them. 
This  rule  that  the  jury  are  judges  of  the  law 
does  not  affect  the  course  or  order  of  proced- 
ure of  the  trial  in  the  least.  It  is  the  result 
of  the  power  of  the  jury,  rather  than  of  any 
abstract  inherent  right,  and  the  trial  should 
be  conducted  in  the  usual  course  of  proceed- 
ings." 

In  Stats  y.  Meyer,  58  Yt.  457,  heard  in 
January,  1886,  and  which  was  an  indictment 
for  murder,  the  court  below  instructed  the 
jury  that  they  had  the  right  to  adopt  their 
theory  of  the  law  instead  of  that  of  the  court, 
with  the  qualification  that  they  must  not 
adopt  a  rule  of  law  more  prejudicial  to  the 
respondent  than  the  law  laid  down  by  the 
court.  In  passing  upon  this  point  this  court 
says:  "The  charge  was  clearly  more  favor- 
able to  the  respondent  than  the  request  or 
the  law,  and  he  cannot  complain.  There  is 
no  qualification  of  the  right  of  the  jury,  in 


a  criminal  cause,  to  disregard  the  law  as 
given  them  by  the  court,  and  adopt  their  own 
theory  *,  and  they  may,  in  the  exercise  of  this 
power,  with  the  same  propriety,  adopt  a  rule 
of  law  more  prejudicial  to  the  respondent  as 
well  as  one  less  prejudicial.  ** 

In  Stats  V.  Freeman,  68  Yt.  496,  heard 
in  May,  1891,  which  was  a  complaint  for 
profane  swearing,  based  upon  Rev.  Laws, 
1 4254,  the  respondent  claimed  in  the  trial  be- 
low that  it  should  be  submitted  to  the  jury 
to  say  as  a  matter  of  law  whether  the  words 
used  by  him  were  profane  curses  or  not,  and 
it  was  so  submitted  to  the  jury,  and  they 
found  the  respondent  guilty,  in  this  court 
he  contended  that  the  jurjr  made  a  mistake 
as  to  the  law.  Upon  this  contention  the 
court  says :  "The  respondent  evidently  was 
not  satisfied  with  the  judgment  of  the  court 
in  respect  to  the  law,  but  insisted  that  the 
jury  should  pass  upon  both  law  and  fact; 
and  they  were  permitted  to  do  so.  If  they 
judged  correctly,  he  is  not  harmed ,  if  er- 
roneously, as  it  was  a  matter  of  his  own 
seeking,  he  should  not  now  be  permitted  to 
'unravel  the  whole  proceedings'  to  be  re- 
lieved from  a  misfortune  which  he  has 
brought  upon  himself.  If  he  was  erroneously 
convicted,  it  is  only  another  instance  of  'the 
engineer  hoist  with  his  own  petard.'" 

The  views  expressed  in  State  v.  Meyer,  and 
State  V.  Freeman,  eupra,  are  in  accord  with 
the  opinion  of  the  court  delivered  by  Barrett, 
J.,  in  Stater,  Clark,  87  Yt.  471,  althousrh 
that  case  cannot  be  considered  an  authority, 
as  it  was  held  that  it  was  not  properly  l>e- 
fore  the  court. 

These  are  all  the  cases  in  this  state  in 
which  the  question  whether  jurors  in  crimi- 
nal cases  are  judges  of  the  law  and  the  fact 
has  been  passed  upon,  and  they  all  substan- 
tially follow  the  aoctrine  laid  down  in  Stats 
V.  Oroteau,  supra,  and  are  based  upon  it, 
with  the  exception  of  State  v.  Woodward, 
mpra.  It  will  be  observed,  however,  that 
in  the  later  cases  there  has  been  a  tendency 
to  give  this  rule  such  effect,  even  to  its  ex- 
treme logical  results,  as  to  discourage,  and 
perhaps  deter,  respondents  from  invoking  it 
m  their  behalf.  Neither  the  Constitution  of 
this  state  nor  its  statutes  confer,  in  express 
terms,  this  power  upon  jurors,  if  they  possess 
it.  Rev.  Laws,  §  689,  provides  that  ''so 
much  of  the  common  law  of  England  as  is 
applicable  to  the  local  situation  and  circum- 
stances, and  is  not  repugnant  to  the  Consti- 
tution or  laws,  shall  be  law  in  this  state. '^ 
Therefore  in  this  state  jurors  do  not  possess 
the  legal  right  to  judge  of  the  law  as  well 
as  of  fact,  unless  jurors  had  such  right  at 
common  law.  If  such  right  existed  at  com- 
mon law,  but  is  repugnant  to  the  Constitu- 
tion and  laws  of  this  state,  then  the  common 
law  does  not  confer  such  right.  In  other 
words,  to  establish  that  jurors  have  such 
right,  it  must  appear  that  it  existed  at  com- 
mon law,  and  that  it  is  not  repugnant  to  our 
Constitution  and  laws.  The  aecfsions  of  the 
courts  of  justice  contain  the  most  certain  and 
authoritative  evidence  of  what  the  rules  of 
the  common  law  arc.  1  Bl.  Com.  pp.  69-73; 
1  Kent,  Com.  p.  478.  That  respondents  on 
trial  have  claimed  jurors  to  be  judges  of 
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the  law,  or  that  lurora  In  some  instances 
have  returned  veraicts  apparently  contrary 
to  the  law  as  laid  down  by  the  court,  affords 
no  evidence  of  what  the  common  law  is  on 
this  subject.  In  State  y.  Oroteau,  supra,  the 
majority  opinion  does  not  cite  a  single  Eng- 
lish decision  which  supports  the  rule  there 
laid  down.  De  Lolme  on  the  English  Con- 
stitution is  there  cited  in  support  of  the  doc- 
trine. This  work,  strictly  speaking,  was 
only  an  essay.  It  has  been  well  said  that 
its  author  ''must  be  regarded  simply  as  a 
learned  foreigner,  and  sometimes  showing 
that  want  of  thoroughness  and  precision 
which  even  a  learned  man  may  display  when 
writing  on  subjects  which  his  previous  edu- 
cation had  not  fitted  him  to  appreciate,  and 
especially  when  discussing  such  a  subject  as 
the  common  law  of  England."  He  cites  no 
authority  in  support  of  what  he  says  in  re- 
gard to  jury  trials  in  criminal  cases.  The 
court  in  State  v.  Croteau^  also  rely  upon  Stat. 
Westm.  II.  chap.  80,  18  Edw.  I.,  (A.  D. 
1285, )  as  showing  that  the  common  law  is  as 
stated  in  the  majority  opinion.  It  is  difficult 
to  see  how  it  can  be  said  to  be  an  authority 
for  the  doctrine  there  declared  to  be  the  com- 
mon law.  This  statute,  so  far  as  it  relates  to 
this  subject,  is  as  follows :  **  The  justices  as- 
signed to  take  assizes  shall  not  compel  the 
jurors  to  say  precisely  whether  it  be  disseisin 
or  not,  so  that  they  do  show  the  truth  of  the 
fact,  and  recjuire  aid  of  the  justices ;  but  if 
they,  of  their  own  accord,  are  willing  to  say 
that  it  is  di^eisin  or  not,  their  verdict  shall 
be  admitted  at  their  own  peril."  2  Co.  Inst, 
pp.  421,  422.  In  commenting  upon  this  stat- 
ute the  court,  in  Fierce  v.  State,  18  N.  H.  536, 
well  says:  "Now,  in  giving  construction  to 
this  Act,  Lord  Coke  says  that  the  first  ques- 
tion was  whether,  in  case  of  assize,  if  the 
issue  were  joined  upon  a  collateral  matter 
out  of  the  point  of  the  assize,  upon  this  spe- 
cial issue  the  jury  might  give  a  special  ver- 
dict ;  and  it  was  resolved  that  in  all  actions 
the  jury  might  find  the  special  matter  of 
fact  pertinent,  and  pray  the  direction  of  the 
court  for  the  law.  2  Co.  Inst.  425.  If  any 
collateral  matter  distinct  from  the  general 
issue  of  nvX  disseisin,  etc.,  were  pleaded, 
then  the  assize  was  turned  into  a  jury,  in- 
stead of  a  separate  recognition  to  try  the  fact. 
Glanville,  lib.  13,  chaps.  20,  21.  The  col- 
lateral matter  was  determined  by  the  same 
recogni  tors  in  modumjurator.  The  j  ury  were 
therefore  limited  to  the  collateral  matter  of 
fact  out  of  the  point  of  assize.  But  Glan- 
ville says  that  the  assize  could  not  decide 
upon  the  law  connected  with  disseisin.  He 
states  that,  if  the  demandant  object  to  put 
himself  upon  the  grand  assize,  he  must  show 
some  cause  why  the  assize  should  not  proceed. 
If  the  objection  be  admitted,  the  assize  Itself 
shall  thereby  cease,  so  that  the  matter  shall 
hj  verbally  pleaded  and  determined  in  court, 
because  it  is  then  a  question  of  law,  etc.  If 
the  assize  could  not  determine  questions  of 
law,  it  would  be  most  groundless  assumption 
to  say  that  they  could  be  determined  by  the 
jury,  who  were  to  find  only  collateral  facts 
out  of  the  points  of  assize.  The  citation  from 
Glanville  is  a  strong  authority  against  the 
right  of  the  jury  to  decide  the  law  upon  the 
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general  issue  involving  law  and  ftet  The 
implication  from  the  latter  part  of  the  clause 
cited  from  Stat.  Westm.  11.  is  a  strong  argu- 
ment against  It.  If  the  jury,  of  their  own 
accord,  are  willing  to  say  that  it  is  disseisin 
or  not,  their  verdict  shall  be  admitted  at  their 
own  peril.  But  what  peril  could  they  incur 
if,  by  deciding  the  law,  they  simply  ex- 
ercised a  right  given  to  them  by  the  statute? 
This  phraseology  is  most  singular,  if  the 
statute  was  intended* to  submit  the  law  to 
them.  The  reasonable  construction  of  it  is 
that,  if  the  jury  will  undertake  to  decide  the 
law,  they  shall  be  subject  to  such  penalty  as 
may  be  imposed  upon  them  for  exceeding 
their  jurisdiction.  If  they  should  incur  a 
penalty,  the  act  for  doing  which  the  penaltv' 
is  imposed  must  be  illegal,  for  nothing  is 
better  settled  than  that  a  penalty  attached 
to  the  performance  of  an  act  makes  the  act 
itself  uniavrful." 

In  his  great  argument  in  support  of  a 
motion  for  a  new  trial  in  the  case  of  Bex 
V.  St.  Asaph,  8  T.  R.  428,  note  a,  (1  Ers- 
kine,  Speeches,  ed.  1870,)  170,  Zord  Erskine 
contended  that  from  the  words  of  this  statute 
the  right  of  the  jury  to  decide  the  law  upon 
the  general  issue  was  vested  in  them  by  the 
English  Constitution ;  but,  notwithstanding 
all  the  learning  and  genius  with  which  he 
sought  to  maintain  this  proposition,  he  does 
not  cite  a  single  adjudged  case  in  support  of 
it.  The  court  in  State  v.  Oroteau,  also  cit« 
Littleton.  Tenures,  §  368,  and  Co.  Litt.  2286, 
as  supporting  their  holding.  After  speaking 
of  giving  a  general  verdict  in  an  assize, 
Littleton,  in  section  868,  says :  **  In  such  case, 
where  the  inquest  may  give  their  verdict  at 
large,  if  they  will  take  upon  themselves  the 
knowledge  of  the  law,  they  may  give  their 
verdict  generally,  as  is  put  in  their  charge ; 
as,  in  the  case  aforesaid,  they  may  well  say 
the  lessor  did  not  disseise  the  lessee  if  they 
will."  The  comments  of  the  court  in  Pierce 
V.  State,  supra,  upon  this  passage  from  Lit- 
tleton are  so  sound  that  we  quote  them.  The 
court  says :  **  Now,  it  is  to  be  remembered 
that  Littleton,  in  the  section  cited,  was  not 
examining  the  rights  or  powers  of  juries. 
He  was  discussing  matters  very  different. 
The  passage  was  introduced  in  explaining 
the  pleadings  in  real  actions  relative  to 
estates  upon  condition.  His  remarks  are  in 
brief  that,  after  an  estate  tail  is  determined 
for  default  of  issue,  the  donor  may  enter  by 
force  of  the  condition,  but  in  the  pleadings 
he  must  vouch  a  record,  or  show  a  writ- 
ing under  seal,  proving  the  condition ;  but, 
though  no  writing  was  ever  made  of  the  con- 
dition, a  man  may  be  aided  upon  such  con- 
dition by  a  verdict  taken  at  large  upon  an 
assize  of  novel  disseisin,  for,  as  well  as  the 
jury  may  have  conusance  of  the  lease,  they 
also  as  well  may  have  conusance  of  the  con- 
dition which  was  declared  and  rehearsed  upon 
the  lease ;  and,  in  all  actions  where  the  jus- 
tices will  take  the  verdict  at  large,  there  the 
manner  of  the  whole  entry  is  put  in  issue. " 
He  then  adds :  **  If  they  will  take  upon  them 
the  knowledge  of  the  law  upon  the  matter, 
they  may  give  their  verdict  generally,  as  put 
in  their  charge.  An  extended  examination 
of  the  rights  of  juries  would  have  been  for- 
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€ien  to  the  particular  matter  in  hand,  and  it 
was  necessary  for  him  merely  to  state  the 
effect  of  a  general  verdict  relative  to  es- 
tates upon  condition.  Littleton's  treatise 
was  written  in  the  reign  of  Edward,  IV.,  be- 
tween the  years  1461  and  1488,  and  his  remark 
is  nothing  more  than  a  cursory  statement 
of  the  provision  of   Stat.  Westm.  II.     It  is 

Slain  from  Txyrd  Coke's  Commentary  that  he 
id  not  understand  Littleton  as  laying  down 
the  limits  of  the  duties  of  jurors,  or  meaning 
to  go  any  further  than  to  allude  to  this  stat- 
ute. Coke  says :  'Although  the  juries,  if 
they  will  take  upon  them  (as  Littleton  here 
saith)  the  knowledge  of  the  law,  may  give  a 
general  verdict,  yet  it  is  dangerous  for  them 
BO  to  do,  for,  if  they  doe  mistake  the  law, 
they  runne  into  the  danger  of  an  attaint. ' 
Co.  Litt  228a.  This  by  no  means  admits, 
but  substantially  denies,  the  right  of  juries 
to  decide  the  law.  If  they  may  •settle  the 
law,  their  conclusion  is  the  law,  and  they 
cannot  'runne  into  the  danger  of  attaint.' " 
We  do  not  think  the  authorities  support  the 
decision  in  State  V.  OroUau^  supra.  In  SttUe 
T.  Oroteau,  after  ci tins  several  early  English 
cases  in  which  jurors  nad  been  fined  or  im- 
prisoned for  disregarding  the  instructions 
of  the  judges  as  to  the  law,  the  court  cite 
BtuheU'a  Com,  Vaufhan,  185,  6  How.  St.  Tr. 
1N)9,  as  the  final  vindication  of  the  claim  that 
lurors  at  common  law  are  judges  of  the  law 
an  criminal  cases.  This  was  not  the  ground 
of  the  decision  in  that  case.  That  case  arose 
in  this  way:  William  Penn  and  William 
Head  were  tried  together  at  the  Old  Bailey 
before  a  court  of  oyer  and  terminer  for  a 
breach  of  the  peace  in  being  concerned  in  a 
tumultuous  and  unlawful  assembly.  The 
proof  tended  to  show  that  two  or  three  hun- 
dred persons  had  quietly  and  peaceably  met 
in  Grace  street,  London,  and  listened  to  the 
preaching  of  Penn.  Penn  contended  that 
there  had  been  no  breach  of  the  peace.  The 
court  charged  against  the  prisoners,  but,  dis- 
regarding the  charge,  the  jury  returned  a 
v^ict  of  not  guilty.  The  court  thereupon 
fined  them  40  marks  each,  and  committed 
them  to  Newgate.  Bushel  1,  one  of  the  jurors, 
brought  his  suit  of  habeas  corpus  to  the  court 
of  common  pleas.  The  return  upon  the  writ 
was  that  Bushell,  being  one  of  the  jury,  had 
acQuitted  Penn  and  Mead  against  evidence, 
ana  **that  the  jury  did  acquit  against  tlie 
direction  of  the  court  in  matter  of  law. "  The 
court  put  its  decision  upon  the  narrow, 
though,  for  the  case,  conclusive,  ground  that, 
the  general  issue  embracing  fact  as  well  as 
law,  it  can  never  be  provea  that  the  jury  be- 
lieved the  testimony  on  which  the  fact  de- 
pended, and  in  reference  to  which  the  direc- 
tion was  given,  and  so  they  cannot  be  shown 
to  be  guilty  of  any  legal  misdemeanor  in  re- 
turning a  verdict,  though  apparently  against 
the  direction  of  the  court  in  matter  of  law. 
The  relator  was  accordingly  discharged,  and 
it  has  been  the  settled  law  from  that  day  to 
this,  in  England,  and  this  country,  that 
Jurors  cannot  be  called  to  account  for  their 
verdict.  This,  however,  is  far  from  saying 
that  it  is  their  legal  province  to  override  the 
law  laid  down  by  the  court,  and  to  declare 
it  for  themselves.  We  think  such  a  rule  oon- 
19L.RA. 


trary  to  the  fundamental  maxims  of  the  com- 
mon law,  and  to  adjudged  cases  in  England 
and  the  uniform  practice  of  its  highest  courts. 
In  his  able  work  on  Trial  by  Jury,  Mr. 
Forsyth  says :  **  It  was  early  provided  that 
-the  jury  should  not  entangle  themselves 
with  questions  of  law,  but  confine  them- 
selves simply  and  exclusively  to  facts.  This 
rule  was  afterwards  expressed  by  the  well- 
known  maxim  called  'that  decantatum  in  our 
books,  '—ad  gtiestfonem  facti  non  respondent 
judicea;  ad  gitestionem  juris  non  respondent 
Juratores,  Fit  is  the  office  of  the  judge  to  in- 
struct the  jury  In  points  of  law ;  of  the  jury 
to  decide  on  matters  of  fact,— Broom,  Legal 
Maxims,  6th  Am.  ed.  80,]— an  invaluable 
principle  of  jurisprudence,  which  more  than 
anything  else  has  upheld  the  character  and 
maintained  the  efflciencv  of  English  juries 
as  tribunals  for  the  judicial  investigation  of 
truth."  Forsyth,  Jury  Trial,  Morgan's  ed. 
216.  In  further  discussing  the  claims  of  some 
writers  that  **the  jury  are  entitled  in  all 
cases,  where  no  special  pleas  have  been  put 
on  the  record,  to  give  a  general  verdict  ac- 
cording to  their  own  views  of  the  law,  in 
criminal  as  well  as  civil  cases,*'  he  says, 
(pages  217-219 :)  "But  it  is  impossible  to 
uphold  the  doctrine.  It  is  founded  on  a  con- 
fusion between  the  ideas  of  power  and  right. 
.  .  A  Although  juries  have  undoubtedly 
the  power  in  such  cases  to  take  the  law  iuto 
their  own  hands,  and  so,  it  may  be,  defeat 
the  ends  of  justice,  or  do  what  they  believe 
to  be  substantial  justice,,  they  do  so  at  a 
sacrifice  of  conscience  and  duty.  The  law 
cannot  depend  upon  a  verdict  of  a  jury,  whose 
oflSce  is  simply  to  find  the  truth  of  disputed 
facts ;  and  yet  such  must  be  the  result,  if 
they  may  decide  contrary  to  what  the  judge, 
the  authorized  expounder  of  the  law,  lays 
down  for  their  guidance.  This  would  in 
troduce  the  most  miserable  uncertainty  as  to 
our  rights  and  liberties,  the  misera  servitus 
of  fiogum  jus,  and  be  the  most  fatal  blow 
that  could" be  struck  at  the  existence  of  trial 
by  jury.  Can  it  for  a  moment  be  contended 
that  twelve  men  in  a  jury  box  are  to  deter- 
mine that  not  to  be  an  offense  which  the 
law,  under  a  penalty,  forbids?  May  they 
pronounce  that  to  be  manslaughter  or  justi- 
fiable homicide  which  the  law  declares  to  be 
murder?  If  so,  then  they  may  by  their  ver- 
dict abrogate,  by  rendering  inefl'ective,  every 
enactment  of  the  Legislature,  and  they  be- 
come a  court  of  appeal  from  the  solemn  de- 
cision of  parliament  and  the  crown.  That 
they  can  do  so  is  not  dispvited,  but  so  can 
the  judges  give  judgments  contrary  to  law 
if  they  choose  to  disregard  their  oaths,  and 
yield  to  the  influence  of  corrupt  motives.  In 
both  cases  the  law  presumes  that  men  will 
act  according  to  their  duty.  Indeed,  it  is 
difficult  to  understand  how  any  one  ac- 
quainted with  the  principles  and  settled 
practice  of  the  Euglish  law  can  assert  that 
it  sanctions  the  doctrine  which  is  there  com- 
bated." 

Mr.  Forsyth,  after  showing  that  juries  be- 
came unpopular  and  fell  into  disuse  in  Scan- 
dinavia and  Germany  for  the  reason  that  they 
were  invested  with  the  whole  judicial 
power,— the  right  to  determine  the  law  as 
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well  as  the  fact,  —says,  (pages  9,  10 :)  ** Far 
otherwise  has  been  the  case  in  England. 
Here  the  jury  never  usurped  the  functions  of 
the  judge.  They  were  originally  called  to 
aid  the  court  with  information  upon  ques- 
tions of  fact,  in  order  that  the  law  might  be 
properly  applied ;  and  this  has  continued  to 
be  their  province  to  the  present  day.  The 
utility  of  such  an  office  is  felt  in  the  most 
refined  as  well  as  in  the  simplest  state  of 
jurisprudence.  .  .  .  Hence  it  is  that  the 
JCnglish  jury  flourishes  still  in  all  its  pris- 
tine vigor,  while  what  are  improperly  called 
the  old  juries  of  the  continent  have  either 
sunk  into  decay  or  been  totally  abolished." 
In  ToiDndend'$  Com,  t  Plowd.  Ill,  decided 
about  A.  D.  1684,  the  jury  undertook  to  de- 
cide a  point  of  law  as  to  a  remitter,  and  the 
finding  was  held  void  because  it  was  not  the 
duty  of  the  jury  to  judge  what  the  law  is. 
The  case  of  WiUion  v.  Berkley,  1  Plowd. 
238,  is  express  upon  the  same  point.  The 
court  there  said :  ''At  the  beginning  of  our 
law  it  was  ordained  that  matters  of  fact 
should  be  tried  by  twelve  men  of  the  country 
where  the  matter  ar\ses,  and  matters  of  Jaw 
by  twelve  judires  of  the  law,  for  which  pur- 
pose there  were  six  judges  here  and  six  in 
the  king's  bench,  who  upon  matters  of  law 
used  to  assemble  together  in  a  certain  place 
in  order  to  discuss  what  the  law  was  therein, 
so  that,  if  a  traverse  should  be  here  taken, 
it  would  be  to  make  twelve  ignorant  men  of 
the  country  try  that  whereof  they  are  not 
judges,  and  which  does  not  belong  to  them 
to  try."  The  case  of  Orendon  v.  Bisliop  of 
Lincoln,  2  Plowd.  493,  is  also  to  the  same 
effect.  In  1649,  John  Lilbume  was  tried  for 
treason.  At  his  trial  he  retorted  upon  the 
judges  by  saying:  **Tou  that  call  your- 
selves judges  of  the  law  are  no  more  but 
Norman  intruders ;  and  in  deed  and  in  truth, 
if  the  jury  please,  are  no  more  but  ciphers 
to  pronounce  their  verdict,"— a  doctrine 
which  caused  Jermin,  J. ,  to  exclaim,  **  Was 
there  ever  such  a  damnable,  blasphemous 
heresy  as  this  is,  to  call  the  judges  of  the 
law  ciphers?"  The  jury  were  instructed  that 
they  were  not  judges  of  the  law,  and  that 
they  ''ought  to  take  notice  of  it  that  the 
judges,  who  are  twelve  in  number,  and  who 
are  sworn,  have  ever  been  the  judges  of  the 
law  from  that  first  time  that  we  can  ever 
read  of  hear  that  the  law  was  truly  expressed 
in  England,  and  the  Jury  only*  judges  of 
matters  of  fact.  **  Bex  v.  Lilburne,  2  llarg. 
St.  Tr.  19,  70 ;  Forsyth,  Jury  Trial,  220.  fii 
Algernon  Sidney's  Que,  8  Harg.  St.  Tr,  818, 
tried  in  1688,  and  in  Bex  v.  Oi^ty,  2  Strange, 
766,  tried  in  1727,  the  jury  were  instructed 
to  the  same  effect.  In  Bex  v.  Poole,  Cas. 
t.  Hardw.  28,  determined  in  1734  and  which 
was  a  criminal  information  in  the  nature  of 
a  quo  warranto  to  try  the  validity  of  an  elec- 
tion to  a  corporate  office,  and  which  had  been 
submitted  to  a  jury,  a  motion  was  made  to 
set  said  the  verdict  as  against  law.  In  pass- 
ing upon  this  motion  Lord  Hard wi eke  said : 
"The  thing  that  governs  greatly  in  this  de- 
termination is  that  points  of  law  are  not  to 
be  determined  by  juries;  Juries  have  a  power 
by  law  to  determine  matters  of  fact  only ; 
and  it  is  of  the  greatest  consequence  to  the 
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law  of  England,  and  to  the  subject,  that 
these  powers  of  the  judge  and  jury  are  kept 
distinct, — that  the  judge  determine  the  law, 
and  the  jury  the  fact ;  and  if  they  ever  come^ 
to  be  confounded  it  will  prove  the  confusioa 
and  destruction  of  the  law  of  England.* 
8t,  AwpfCe  Com,  eupra,  was  determined  in 
1789,  and  was  an  indictment  for  libel.  Mr. 
Erskine  defended  him,  and  insisted  that  the 
jury  had  the  right  to  pass  upon  the  whole 
issue,  including  the  law  as  well  as  the  fact 
But  Buller,  J.,  instructed  the  jury  that  tha 
judges  were  appointed  to  decide  the  law,  the^ 
jury  to  decide  the  fact ;  and  that  whether  the 

f publication  charged  in  the  indictment  was  a. 
ibel  or  not  was  merely  a  question  of  law, 
with  which  the  jury  had  nothing  to  do.  t 
Erskine,  Speechs,  ed.  1870,  132.  Erskine 
moved  for  a  new  trial  on  the  ground  of  mis- 
direction and  in  support  of  the  motion  is  said 
to  have  made  one  of  the  most  captivating- 
arguments  ever  listened  to  in  Westminster 
Hall ;  but  the  ludges  unanimously  sustained 
the  ruling  of  tne  court,  below.  In  deliver- 
ing his  opinion  in  this  case,  Lord  Mansfield^ 
who  had  been  chief  justice  of  the  king'» 
bench  for  twenty- eight  vears,  said:  **TUe 
fundamental  definition  of  trial  by  jury  de- 
pends upon  a  universal  maxim  that  is  with- 
out an  exception.  Though  a  definition  or 
maxim  without  an  exception,  it  is  said,  !» 
hardly  to  be  found,  yet  this  I  take  to  be  a 
maxim  without  an  exception, — ad  qxtesiionen^ 
juris  non  respondent  juratores;  ad  questtonem 
facti  non  respondent  judicee.  Where  a  (jucstion 
can  be  severed  by  the  form  of  pleading,  the 
distinction  Is  preserved  upon  the  face  of  the 
record,  and  the  jury  cnnnot  encroach  upon  the 
jurisdiction  of  the  court.  When,  by  the  form 
of  the  pleading,  the  two  questions  are  blended 
together,  and  cannot  be  separated  upon  the 
face  of  the  record,  the  distinction  is  preserved 
by  the  honesty  of  the  j  urv.  The  Constitution 
trusts  that,  under  the  direction  of  a  judge, 
they  will  not  usurp  a  jurisdiction  which  is 
not  in  their  province.  They  do  not  know, 
and  are  not  presumed  to  know,  the  law ;  they 
are  not  sworn  to  decide  the  law ;  they  are 
not  required  to  decided  the  law.  .  .  . 
But  further,  upon  the  reason  of  the  thing  and 
the  eternal  principles  of  justice,  the  jury 
ought  not  to  assume  the  jurisdiction  of  tlie 
law.  As  I  said  before,  they  do  not  know, 
and  are  not  presumed  to  know,  anything  of 
the  matter.  .  .  .  It  is  the  duty  of  ilie 
judge,  in  all  cases  upon  general  issues,  to 
tell  the  jury  how  to  do  risht,  though  tbey 
have  it  m  their  power  to  do  wrong,  which 
is  a  matter  between  God  and  their  own  con- 
sciences. To  be  free  is  to  live  under  a  gov- 
ernment of  law.  .  .  .  Miserable  is  (!.e 
condition  of  individuals,  dangerous  is  the 
condition  of  the  state,  if  there  is  no  certain 
law,  or,  which  is  the  same  thing,  no  certain 
administration  of  law  to  protect  individuals 
or  to  guard  the  state."  We  have  been  unable 
to  find  any  English  case  since  St  Amph's 
Case  holding  that  that  case  was  not  decided 
in  accordance  with  the  common  law  and  the 
uniform  course  of  decision. 

The  controversy  in  England  over  the  ques- 
tion whether  jurois  are  judges  of  the  law 
originated  largely  from  the  course  of  pro- 
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oedure  in  prosecutions  for  libel.  Under  the 
law  as  it  stood  at  the  time  of  &.  Asaph*8 
Ckue,  and  for  some  years  after,  if  the  respond- 
ent made  no  attempt  at  Justification  on  trial 
the  only  questions  submitted  to  the  Jury  were 
whether  the  respondent  was  guilty  of  pub- 
lishing the  alleged  libel,  and  whether  the 
innuendoes  were  true  as  charged.  The  judges 
in  such  cases  were  accustomed  to  direct  the 
jury  to  return  a  verdict  of  guilty  upon  proof 
of  publication  and  the  truth  of  the  innuen- 
doeSk  without  instructing  them  as  to  whether 
the  paper,  if  they  so  found,  was  or  was  not 
a  libel.  The  question  of  the  malicious  in- 
tent charged  in  the  indictment  was  not  sub- 
mitted to  the  j  nry.  If  the  verd  ict  was  gui  1  ty , 
whether  the  publication  was  libelous  was  de- 
termined by  the  court,  and,  if  held  to  be  li- 
belous, then  malicious  intent  was  Implied  as 
a  matter  of  law,  and  need  not  be  proved. 
The  respondent  was  thus  put  to  the  trouble 
and  expense  of  moving  in  arrest  of  judgment 
or  suing  out  a  writ  of  error  if  he  thought  the 
publication  Innocent.  The  doi:trine  of  im- 
plied malice,  which,  when  applied  to  homi- 
cides, has  been  questioned  by  some  of  the 
ablest  jurists  in  this  country  and  in  England, 
was  very  obnoxious  to  respondents  when  thus 
appli^  to  libels.  It  was  strenuously  con- 
tended that  the  intent  with  which  an  alleged 
criminal  act  was  done  was  not  a  question  of 
law,  but  one  of  fact  to  be  determined  by  the 
jury,  and  that  the  jury  should  be  permitted  to 
pass  upon  the  malicious  intent  in  libel  cases, 
the  same  as  in  other  criminal  cases.  After  a 
discussion  of  this  question  in  the  courts  and 
parliament  for  over  half  a  century  in  Eng- 
land, it  was  finally  seUled  in  A.  D.  1792,  by 
Stat.  82  Geo.  III.  chap.  60,  known  as  ''Fox's 
Libel  Act,"  which  provides  that  in  prosecu- 
tions for  libel  the  fury  may  give  a  general 
verdict  of  guilty  or  not  guilty  upon  the 
whole  matter  put  in  issue,  and  they  shall  not 
be  required  or  directed  by  the  court  to  find 
the  respondent  guilty  merely  on  proof  of  pub- 
lication and  of  the  truth  oi  the  innuendoes. 
This  Act  further  provides  that  on  everv  such 
trial  the  court  shall,  according  to  their  dis- 
cretion, give  their  opinion  and  direction  to 
the  jury  on  the  matter  in  issue,  in  like  man- 
ner as  in  other  criminal  cases ;  that  nothing 
in  the  act  shall  prevent  iurors  from  finding 
a  special  verdict  in  their  discretion,  as  in 
•^ther  criminal  cases;  and  that,  in  case  the 
respondent  is  found  guilty  by  the  jury,  he 
may  move  an  arrest  of  judgment  on  such 
irround  and  in  such  mamier  as  by  law  he 
might  have  done  before  the  passage  of  the 
Act.  It  has  been  claimed  that  this  Act  made 
jurors,  at  least  in  libel  cases,  judges  of  the 
.aw.  and  declared  such  to  be  the  common 
law.  But  such  is  not  the  construction  given 
to  it  in  England.  In  Bex  v.  Bwrdett,  4  Bam. 
&,  Aid.  181,  Best,  «7.,  says:  **The  judge  is 
Che  judge  of  the  law  in  libel  as  in  all  other 
cases."  Beg.  v.  JParish,  8  Car.  &  P.  »4; 
FarmiUr  v.  Ooupland,  6  Mees.  &  W.  105; 
Ltvi  ▼•  Milne,  4  Bing.  195;  Forsyth,  Jury 
Trial,  Morgan's  ed.  SSS. 

Af trer  a  careful  examination  of  the  author- 
ities, Judife  Curtis,  in  United  States  v.  Morrie, 
1  Curt.  C.  C.  08,  says:  "Considering  the  in 
cense  interest  excited,  the  talent  and  learning 
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employed,  and  consequently  the  careful  re- 
searches  made,  in  England,  near  the  close  of 
the  last  century,  when  the  law  of  libel  was 
under  discussion  in  the  courts  and  in  parlia* 
ment,  it  cannot  be  doubted  that,  if  any  de* 
cision  having  the  least  weight  could  have 
been  i)roduced  in  support  of  the  general 
proposition  that  juries  are  judges  of  the  law 
m  criminal  cases,  it  would  then  have  been 
brought  forward.  I  am  not  aware  that  any 
such  was  produced.  And  the  decision  of  the 
king's  bench  in  JSfis  v.  Bt,  Amph,  8  T.  R.  428, 
note,  and  the  answers  of  the  twelve  judges  to 
the  questions  propounded  to  them  by  the 
house  of  lords,  assume,  as  a  necessary  postu- 
late, what  Lord  Mansfield  so  clearly  declares 
in  terms,  that  by  the  law  of  England  Juries 
cannot  rightfully  decide  a  question  of  law. 
Passing  over  what  was  asserted  by  ardent 
partisans  and  eloquent  counsel,  it  will  be 
found  that  the  great  contest  concerning  what 
is  known  in  history  as  'Mr.  Fox's  Libel  BUT 
was  carried  on  upon  quite  a  different  ground 
by  its  leading  friends,  aground  which,  while 
it  admits  that  the  jury  are  not  to  decide  the 
law,  denies  that  the  libelous  intent  is  matter 
of  law,  and  asserts  that  it  is  so  mixed  with 
the  fact  that  under  the  general  issue  it  is  for 
the  juiT  to  find  it  as  fact.  84  Ann.  Reg.  p. 
180;  29  Pari.  Hist.  Debates  in  the  House 
of  Lords,  and  particularly  Lord  Camden's 
Speeches.  Such  I  understand  to  be  the  effect 
of  the  great,  famous,  declaratory  law.  Stat 
82  Qeo.  III.  chap.  00.  The  defendant's  coun* 
sel  argued  that  this  law  had  declared  that  on 
trials  for  libel  the  Jury  should  be  allowed 
to  pass  on  law  and  fact  as  in  other  criminal 
cases.  But  this  is  erroneous.  Language 
somewhat  like  this  occurs  in  the  statute,  but 
in  Quite  a  different  connection,  and,  as  I 
think,  with  just  the  opposite  meaning.  '  The 
court  or  judge  before  whom  such  indictment 
or  information  shall  be  tried  shall,  according 
to  their  or  his  discretion,  give  their  or  his 
opinion  and  directions  to  the  jury  on  the 
matter  in  issue  l>etween  the  king  and  the  de- 
fendant, in  like  manner  as  in  other  criminal 
cases. '  This  seems  to  me  to  carrv  the  clear* 
est  implication  that,  in  this  and  all  other 
criminal  cases,  the  jury  may  be  directed  by 
the  judge;  and  that,  while  the  object  of  the 
statute  was  to  declare  that  there  was  other 
matter  of  fact  besides  publication  and  the 
innuendoes  to  be  decided  by  the  jury,  it  was 
not  intended  to  interfere  with  the  proper 
province  of  the  judge  to  decide  all  matters 
of  law. "  In  1  Kussell  on  Crimes,  8th  Am. 
ed.  p.  268,  it  is,  said:  ** In  criminal  cases 
the  judge  is  to  define  the  crime,  and  the  jury 
are  to  find  whether  the  party  has  committed 
that  offense.  This  act  made  it  the  same  in 
cases  of  libel,  the  practice  having  been  other* 
wise  before.  It  has  been  the  course  for  a  long 
time  for  the  judge  in  cases  of  libel,  as  in 
other  cases  of  a  criminal  nature,  first  to  give 
a  legal  definition  of  the  offense,  and  then 
leave  it  to  the  jury  to  say  whether  the  facts 
necessary  to  constitute  that  offense  are  proved 
to  their  satisfaction,  and  that  whether  the 
libel  is  the  subject  of  a  criminal  prosecution 
or  a  civil  action." 

The  old  common- law  oath  of  jurors  would 
seem  to  indicate  that  they  were  not  the  judges 
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of  the  law.  By  it  they  are  sworn  ''a  true 
verdict  to  give  according  to  the  evidence." 
4  Bl.  Com.  p.  855.  This  must  mean  that 
they  are  to  decide  tlie  facts  according  to  the 
evidence.  If  they  may  decide  the  law,  they 
may  act  as  to  that  without  the  obligation  of 
an  oath.  The  law  is  not  given  in  evidence. 
It  has  been  urged  that,  because  jurors  have 
the  power,  therefore  they  have  the  legal 
right,  to  Ignore  the  law  as  laid  down  by  the 
court,  and  to  decide  it  according  to  their 
own  notion.  This  argument  proves  too 
much,  and  is  based  upon  a  confusion  of  the 
idea  of  phvsical  power  to  do  a  thing,  as  dis- 
tinguished from  the  moral  and  legal  right 
to  do  it.  A  Judge  has  the  power  to  render 
a  judgment  which  is  corrupt  and  contrary  to 
law,  but  when  he  does  so  he  ^oes  beyond  his 
legal  right  as  judge,  and  violates  his  oath 
of  office.  No  one  claims  that  in  civil  cases 
jurors  are  judges  of  the  law,  yet  they  have 
the  same  power  in  an  action  of  trespass  or 
trover  to  return  a  verdict  contrary  to  the  in- 
structions of  the  court  as  to  the  law  that 
tliey  have  in  a  criminal  case.  If  the  physi- 
cal power  to  do  a  thing  makes  them  judges 
of  the  law  in  the  one  case,  it  is  not  apparent 
why  it  should  not  have  the  same  eflPect  in  the 
other,  and  therefore  make  them  paramount 
iudges  of  the  law  in  all  cases,  civil  and  crim- 
inal If,  at  the  common  law,  jurors  are  the 
paramount  judges  of  the  law  in  criminal 
cases,  the  respondent  must  have  the  legal 
right  to  have  such  supreme  judges  pass  upon 
the  law  of  his  case  when  he  puts  himself  upon 
his  country  for  trial.  By  the  common  law, 
however,  jurors  in  such  a  case  may,  if  thev 
80  elect,  return  a  special  verdict  setting  forth 
the  facta  which  they  find,  and  leave  it  for  the 
court  to  pass  upon  and  apply  the  law.  4  Bl. 
Com.  p.  861.  Notwithstanding  the  doctrine 
laid  down  in  State  v.  Oroteau^  supra,  we  have 
seen  that,  under  the  decisions  of  this  court 
cited,  it  is  not  error  for  the  trial  court  to  at- 
tempt to  persuade  jurors  not  to  act  as  judges 
of  the  law,  thus  without  doubt  in  a  great 
majority  of  cases  actually  deprived  the  ac- 
cused of  his  right  to  have  them  pass  upon 
the  law  as  well  as  the  facts  of  his  case,  if 
they  are  the  paramount  judges  of  the  law. 
Again,  if  jurors  are  the  judges  of  the  law,— 
if  in  them  are  vested  the  right  and  supreme 
power  by  the  law  to  declare  what  the  law  is 
which  shall  govern  and  decide  each  case  as 
it  comes  before  them, — it  seems  inconsistent 
and  absurd  to  hold,  as  do  the  courts  in  this 
and  other  states,  that  the  court  may  direct  a 
verdict  of  acquittal  when  in  its  opinion  the 
evidence  will  not  justify  a  conviction,  and 
may  also  set  aside  a  verdict  convicting  the  ac- 
cused if  it  thinks  the  verdict  is  contrary  to 
1  aw  or  not  warranted  by  the  evidence.  As  be- 
fore suggested,  this  practice  in  effect  makes 
j  urors  paramount  judges  of  the  law  only  in 
cose  they  acquit,  as  in  that  event  the  court 
cannot  set  aside  the  verdict,  nor  can  the  ac- 
cused be  again  put  upon  trial  for  the  same 
offense.  But  the  doctrine  of  autrefois  acquit 
is  in  no  wise  dependent  on  jurors  being 
judges  of  the  law.  A  verdict  of  acquittal  in 
a  criminal  cose  is  final,  ''not  because  the  jury 
have  a  riglit  finally  to  decide  the  law,  but 
because  of  the  rule  ne  M  idem,  familiar  to  all 
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Jurisprudence,  that  no  man  is  to  be  tried  for 
an  offense  of  which  he  has  been  acquitted. " 
1  Crim.  L.  Mag.  54. 

In  the  opinion  of  the  court  in  StaU  t. 
Orateau,  supra,  considerable  stress  is  laid 
upon  the  idea  that,  in  the  past,  jurors  have 
been  the  palladium  of  the  liberties  of  the 
subject  against  the  encroachments  of  the  gov- 
ernment, and  the  usurpation  of  unjust  judgea 
in  its  behalf,  and  that  the  mutation  of  time 
may  bring  in  a  day  when  our  judges  will 
become  corrupt  and  the  tools  of  tyranny  in 
high  places,  and  that  then  the  rule  that  Ju- 
rors are  judges  of  the  law  will  prove  to  be 
the  conservator  of  the  rights  of  individuals. 
When  examined  in  the  light  of  facts,  this  ar- 
gument is  without  weight.  This  is  a  ''gov- 
ernment of  the  people,  by  the  people,  for  the 
people."  In  this  state  the  making  of  consti- 
tutions and  the  enacting  of  laws  is  vested  in 
the  people.  However  elected  or  appointed, 
our  iudges  are  the  servants  of  the  people  to 
administer  justice  according  to  law  and  eq- 
uity, and  it  would  be  sufficient  to  say  that 
they  have  never  been  recreant  to  the  trust 
imposed  upon  them.  Whenever  a  rule  of 
law,  as  administered  by  the  courts,  becomes 
obnoxious  to  the  people,  or  they  think  it 
detrimental  to  their  best  interests,  they  have 
only  to  exercise  their  power  to  abolish  or 
modify  it,  to  rid  themselves  of  it.  In  times 
of  public  commotion  or  excitement,  a  re- 
spondent charged  with  the  commission  of 
crime  often  has  just  cause  to  fear  popular 
passion  and  prejudice,  which  may  be  repre- 
sented more  or  less  by  the  jury,  more  than 
anything  else  in  the  case  against  him,  and 
it  Is  then  that  he  has  occasion  to  rely  upon 
the  court  to  protect  him  from  the  wx  populi, 
and  to  see  that  he  is  tried  and  ludged  accord- 
ing to  the  law,  and  not  by  the  passions  or 
caprice  of  a  jury.  The  theory  that  jurors 
have  always  proved  a  protection  to  the  in- 
dividual against  the  corruption  and  oppres- 
sion of  those  of  influence  and  of  those  in 
power  is  not  sustained  by  the  facts  of  his- 
tory. In  Queen  Elizabeth's  time,  trial  bv 
jury  was  not  much  in  favor  among  the  mid- 
dle and  lower  classes,  on  account  of  the  cor- 
ruption of  Juries,  and  their  subserviency  to 
the  upper  classes.  1  Brodie,  Const.  Hist. 
Eng.  227.  Says  Wharton,  (1  Crim.  L,  Mag. 
54:)  "The  despotism  of  which  Williaoa 
Penn  complained  was  exercised,  not  through 
courts,  but  through  juries.  .  .  .  In  Eng- 
land, not  onlv  during  the  Stuarts,  but  for 
many  years  after  the  Stuart  dynasty  ceased, 
it  was  the  rule  that  after  a  conviction  by  a 
jury  there  could  be  no  new  trial.  Convic- 
tions were  thus  assimilated  to  acquittals. 
A  verdict,  when  rendered  in  a  criminal  case, 
could  not  be  disturbed.  .  .  .  But  who 
were  the  Juries?  .  .  .  They  were  virt- 
ually the  appointees  of  the  crown.  'The 
juries,'  says  Macauley,  4  Hist.  Eng.  185, 
(Harper's  ed.)  'carefully  selected  by  sheriffs 
whom  the  crown  had  named,  were  men  ani- 
mated by  the  fiercest  party  spirit, — ^men  who 
had  as  little  tenderness  for  an  Ezclusionist 
or  a  Dissenter  as  for  a  mad  dog. '  Quakers, 
of  course,  being  among  the  maddest  of  mad 
dogs,  were  convicted,  under  such  a  system, 
on  the  most  frivolous  evidence  and  in  defiance 
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of  law,  and,  when  appeal  was  made  to  the 
court,  the  answer  was,  'Yerdicts  in  criminal 
eases  are  final. '  It  was  to  this  rule  that 
many  infamous  convictions  in  the  reigu  of 
Chas.  II.  and  James  11.  are  to  be  charged. " 
The  doctrine  that  jurors  are  judges  of  the 
law  is  contrary  to  a  great  preponderance  of 
anthority  in  this  country.  Among  the  more 
important  authorities  against  it  are :  Prof • 
fait.  Jury  Trials,  S  878  et  seq.  ;  Cooley, 
Const.  Lim.  4th  ed.  807-402;  2  Thomp. 
Trials,  §  2132  et  »eq,  :  8  Greenl.  Ev.  8th  ed. 
f  17» ;  Walker,  Am.  Law,  5th  ed.  69f$ ;  8 
Whart.  Crim.  L.  6th  ed.  g  W^etBeq.  ;  1  Ben- 
nett &  Heard,  Lead.  Crim.  Cas.  2d  ed.  428, 
noU  to  ^ate  v.  Oroteau,  supra;  State  v. 
Wright^  53  Me.  828;  Pierce  v.  State,  13  N.  H. 
53d;  Lord  v.  SlaU,  16  N.  H.  825,  41  Am. 
Dec.  729 ;  Com,  v.  Porter,  10  Met.  263 ;  Qm. 
T.  Anthe$,  5  Gray,  185 ;  Com.  v.  lioek,  10 
Gray,  4 ;  Com.  v.  Anthee,  12  Gray,  29 ;  Com. 
V.  tkamUey,  6  Allen,  448 ;  7>o7T*«  Trial,  121 ; 
Pc4f^  V.  Pine,  2  Barb.  666 ;  Carpenter  v.  Peo- 
ple, 8  Barb.  610 ;  Safford  v.  People,  1  Park. 
Crim.  Rep.  474;  IMijgy  v.  People,  26  N.  Y. 
588 :  Penneffltania  v.  Bell,  Add.  Rep.  166,  1 
Am.  Dec.  298 ;  jSieholstm  v.  Com.  96  Pa.  503 ; 
State  T.  JeandeU,  6  Harr.  (Del.)  476;  Daven- 
port V.  Com,  1  Leigh,  588;  Com,  v.  Oarth, 
8  Leigh,  761 ;  Dejarnette  v.  Com.  75  Va.  867 ; 
BtaU  V.  Peace,  46  N.  C.  251 ;  StaU  v,  Dratody, 
14  Rich.  L.  87 ;  StaU  v.  Syphrett,  27  S.  C. 
»,  13  Am.  St.  Rep.  616,  and  note;  Riden- 
lour  ▼.  StaU,  75  Ga.  882 ;  Danforth  v.  StaU, 
Id,  614,  68  Am.  Rep.  480 ;  Pier8<m  v.  StaU, 
12  Ala.  153;  Batre  v.  StaU,  18  Ala.  119; 
Waehington  v.  StaU,  68  Ala.  185,  86  Am. 
Rep.  8 ;  WiUiame  v.  StaU,  82  Miss.  889,  66 
Am.  Dec.  616 ;  NeiU  v.  StaU,  2  Tex.  280 ; 
MeGowan  ▼.  StaU,  9  Yerg.  184;  Montee  r. 
Com.  3  J.  J.  Marsh.  149 ;  Com,  v.  Van  Tuyl, 
1  Met.  (Ky.)  1,  71  Am.  Dec.  455;  PUaaant 
T.  State,  13  Ark.  860 ;  Sweeney  y.  StaU,  85 
Ark.  £^85 ;  Montgomery  v.  StaU,  11  Ohio,  424 ; 
Bobbine  v.  State,  8  Ohio  St.  131 ;  Adams  v. 
StaU^  29  Ohio  St.  412 ;  HamilUn  v.  People, 
29  Mich.  178;  Eardy  ▼.  StaU,  7  Mo.  607; 
State  ▼.  Jaeger,  66  Mo.  173 ;  StaU  v.  Eos- 
mer,  85  Mo.  663 ;  Parrish  v.  State,  14  Neb. 
$0;  Fieaple  y.  Anderson,  44  Cal.  65;  i%^2d 
▼.  Jttsy,  49  Cal.  66 ;  StaU  v.  Ford,  87  La. 
Ann.  448,  465;  StaU  ▼.  Eannibal,  Id.  619; 
£Sta<0  ▼.  Jfa2^,  53  Iowa.  156.  In  the  Federal 
eourts  the  doctrine  is  denied  in  UniUd  States 
T.  Shive,  1  Baldw.  612 ;  United  States  v.  Bat- 
tisU,  2  Sumn.  243 ;  United  States  ▼.  Fenwick, 
4  Cranch,  0.  C.  675;  Stettinius  v.  UniUd 
atalee^  6  Cranch,  C.  C.578;  United  States  v. 
Morrie,  1  Curt.  C.  C.  53;  United  States  v. 
Bdey,  5Blatchf.  204;  UniUd  States^.  Great- 
keuee,  4  Sawy.  457;  and  United  States  y. 
Anthony,  11  Blatchf.  204.  For  an  able  dis- 
cussion of  this  question  and  for  a  vigorous 
statement  of  reasons  against  the  rule  adopted 
in  State  r.  Croteau,  also  see  an  article  by 
Wade.  CJtief  Justice  of  Montana,  in  8  Crim. 
L.  Mag.  484,  and  a  criticism  in  1  Crim.  L. 
Mag.  51,  by  Francis  Wharton,  of  the  opin- 
ion of  Sharswood,  Ch.  J.,  in  the  case  of 
Kane  ▼.  6iw».,  89  Pa.  522,  33  Am.  Rep.  787, 
'vbicb  opinion  and  decision  are  explained  in 
Hidtalson  v.  Com.,  supra.  In  the  trial  of  a 
criminal  case  in  the  United  States  circuit 
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court  in  the  city  of  New  York.  Thompson, 
J.,  was  requested  to  instruct  the  jury  that 
they  were  the  judges  of  the  law  as  well  as  of 
the  fact,  which  he  refused  to  do,  in  the  terse 
but  not  ambiguous  language:  **I  shan't; 
they  aint."    2  Whart.  Crim.  L.  ^  3100. 

We  are  not  able  to  learn  that  this  question 
has  been  before  the  Supreme  Court  of  the 
United  States,  but  Baldwin.  Curtis,  Field, 
Story,  and  Thompson,  judges  of  that  court, 
and  eminent  jurists,  haye  emphatically  de- 
nied the  rifi;ht  of  jurors  to  determine  the 
law  in  ciyii  or  criminal  cases.  Maryland, 
Louisiana,  Illinois,  Indiana,  and  Georgia, 
haye  an  express  constitutional  proyision  by 
which  jurors  are  declared  to  be  judges  of  the 
law  in  criminal  cases ;  yet  in  some  of  these 
states  the  supreme  court  has  held  that  it  is 
not  error  to  charge  the  jury  that  it  is  their 
dutjr  to  take  the  law  from  the  court.  See 
Louisiana  and  Georgia  cases  cited  supra;  1 
Crim.  L.  Mag.  52.  Under  a  proyision  of 
the  Constitution  of  Maryland,  the  language 
of  which  was,  ''In  the  trial  of  all  criminal 
cases  the  jury  shall  be  indues  of  the  law  as 
well  as  fact"  it  was  neld  in  Franklin  v. 
State,  12  Md.  236,  that  this  language  did 
not  authorize  the  jury  to  judge  of  the  con- 
stitutionality of  an  Act  of  the  Assembly 
and  that  counsel  for  the  respondent  had  no 
right  to  argue  that  question  to  them.  It  is 
difficult  to  see  the  logic  of  this  limitation, 
or  to  understand  why  iurors  may  not  pass 
upon  the  fundamental  law  embodied  inthe 
Constitution  and  on  the  statute  and  common 
law,  as  occasion  may  require,  if  they  are  the 
paramount  judges  of  the  law.  By  statute  in 
Connecticut  jurors  are  made  judges  of  the 
law  in  criminal  cases.  StaU  v.  Buckley,  40 
Conn.  247.  By  an  examination  of  the  au- 
thorities aboye  cited,  it  appears  that  eyery 
case  cited  from  the  courts  of  this  country  by 
the  court  in  StaU  y.  Croteau,  not  turning 
upon  a  statutory  or  constitutional  provision, 
has  since  been,  expressly  or  in  eflFect,  over- 
ruled by  those  same  courts.  While  a  jury 
are  out  deliberating  upon  a  criminal  case  it 
is  reversible  error  for  the  court  to  furnish 
them  with  the  statutes  of  the  state,  that  they 
may  read  certain  sections  designated  by  the 
court,  touching  the  case  under  consideration. 
In  such  a  case  the  rule  is  the  same  if  tlie 
jury  attempt  to  enlightf^n  themselves  as  to 
the  law  by  reading  the  statutes  or  other  law 
books,  whether  they  do  so  with  or  without 
the  knowledge  or  consent  of  the  court.  State 
v.  Patterson,  45  Vt.  816,  12  Am.  Rep.  200; 
StaU  V.  Smith,  6  R.  I.  33. 

The  doctrine  that  jurors  are  judges  of  the 
law  in  criminal  cases  is  repugnant  to  article 
4  and  article  10  of  chapter  1  of  the  Constitu- 
tion of  Vermont  w^hich  guarantee  to  every 
person  within  this  state  **a  certain  remedy 
for  all  wrongs,  conformably  to  the  laws,  and 
that  he  shall  not  be  "deprived  of  his  liberty, 
except  by  the  laws  of  the  land.'*  In  United 
States  y.  Battiste,  supra,  Mr.  Justice  Story 
said :  **If  the  jury  were  at  liberty  to  settle 
the  law  for  themselves,  the  effect  would  be. 
not  only  that  the  law  itself  would  be  roost 
uncertain,  from  the  different  views  which 
juries  might  take  of  it,  but  in  case  of  error 
there  would  be  no  remedy  or  redress  of  the 
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injured  party,  for  the  court  would  not  bave 
any  Tight  to  review  the  law  as  it  had  been 
settled  by  the  jury.  Indeed,  it  would  be  al- 
most impracticable  to  ascertain  what  the  law, 
as  settled  by  the  jury,  actually  was.  On  the 
contrary,  if  the  court  should  err  in  laying 
down  the  law  to  the  jury,  there  is  an  ad- 
equate remedj  for  the  injured  party,  by  a 
motion  for  a  new  trial  or  a  writ  of  error,  as 
the  nature  of  the  jurisdiction  of  the  particu- 
lar court  may  require.  Every  person  ac- 
cused as  a  criminal  has  a  right  to  be  tried 
according  to  tlie  law  of  the  land, — the  fixed 
law  of  the  land, — and  not  by  the  law  as  a 
jury  may  understand  it,  or  choose,  from 
wantonness  or  ignorance  or  accidental  mis- 
take, to  interpret  it."  With  great  force  and 
clearness  Campbell,  J.^  in  Hamilton  v.  Beo- 
pie,  29  Mich.  178,  on  this  subject  says: 
""It  is  necessary  for  public  and  private 
safety  that  the  law  shall  be  known  and  cer- 
tain, and  shall  not  depend  on  each  jury  that 
tries  a  cause ;  and  the  interpretation  of  the 
law  can  have  no  permanency  and  uniform- 
ity, and  cannot  become  generally  known 
except  through  the  action  of  the  courts. 
.  .  .  If  the  court  is  to  have  no  voice  in 
laying  down  these  rules,  it  is  obvious  that 
there  can  be  no  security  whatever,  either  that 
the  innocent  may  not  be  condemned,  or  that 
society  will  have  any  defense  against  the 
guilty.  A  jury  may  disregard  a  statute  iust 
as  freely  as  any  other  rule.  A  fair  trial  in 
time  of  excitement  would  be  almost  Impos- 
sible. All  the  mischief  of  expastjaeto  laws 
would  be  done  by  tribunals  and  authorities 
wholly  irresponsible,  and  there  would  be  no 
method  of  enforcing  with  effect  many  of  our 
most  important  andf  legal  safeguards  against 
injustice.  Parties  charged  with  crime  need 
the  protection  of  the  laws  against  unjust  con- 
victions quite  as  often  as  the  public  needs  it 
against  groundless  acquittals.  Neither  can 
be  safe  without  having  the  rules  of  law  de- 
fined and  preserved,  and  beyond  the  mere 
discretion  of  any  one. "  Chief  Justice  Wade 
strikingly  sums  up  this  phase  of  this  ques- 
tion. Ue  says :  ^The  end  of  all  good  gov- 
ernments is  the  honest  and  uniform  adminis- 
tration of  good  laws.  Safety  comes  to  a 
people,  and  life,  liberty,  and  prooerty  are 
secure,  when  no  one  can  be  deprived  thereof 
except  by  'due  {process  of  law,*  and  when, 
in  the  adjudication  of  public  and  private 
rights,  judicial  authority  speaks  the  pure 
voice  of  the  law,  — '  the  law  of  the  land. '  The 
doctrine  that  jurors  are  judges  of  the  law 
in  criminal  cases  abolishes  me  sacred  'law 
of  the  land, '  which,  since  the  days  of  King 
John  and  Magna  Charta,  has  been  the  birth- 
right of  all  English-speaking  people,  and 
tends  to  the  exercise  of  irresponsible  arbi- 
trary power.  They  are  judges  whose  decis- 
ion cannot  be  reviewed.  Their  decrees  are 
Irrevocable  and  final.  If  they  set  aside  a 
constitution  or  a  statute,  their  act  cannot  be 
questioned.  If  in  the  jury  room  they  legis- 
late and  ^nact  a  law  for  the  case  in  hand  it 
never  sees  the  light  of  day ;  it  is  a  mystery 
and  a  myth ;  no  one  can  lay  his  hands  upon 
it ;  no  one  can  construe  or  interpret  it ;  it  af- 
fords no  guide  for  the  future,  for  it  vanishes 
into  nonentity  the  moment  the  verdict  is  re- 
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turned,  and  the  verdict  makes  no  sign ;  th» 
decision  and  the  judges  quickly  disappear. 
'The  showman  and  the  show,  themselves  but 
shadows,  into  shadows  go. ' "  8  Crim.  L. 
Mag.  497. 

Wharton  says :  "  We  must  hold,  to  enable- 
us  to  avoid  the  inconsistency,  that,  subject 
to  the  qualification  that  all  acquittals  are 
final,  the  law  in  criminal  cases  is  to  be  de- 
termined by  the  court.  In  this  way  we  have 
our  liberties  and  rights  determined,  not  by 
an  irresponsible,  but  by  a  responsible,  tribu- 
nal ;  not  by  a  tribunal  ignorant  of  the  law, 
but  by  a  tribunal  trained  to  and  disciplined 
by  the  law ;  not  by  an  irreversible  tribunal, 
but  by  a  reversible  tribunal ;  not  by  a  tribu- 
nal which  makes  its  own  law,  but  by  a  tri- 
bunal that  obeys  the  law  as  made.  In  thi» 
way  we  maintain  two  fundamental  maxims. 
The  first  is  that,  while  to  facts  answer  ju- 
ries, to  the  law  answers  the  court.  The  sec- 
ond, which  is  still  more  important,  is.  A't/^- 
lum  crimen,  nulla  pcena,  iifie  lege,  Unlesa 
there  be  a  violation  of  law  preannounced, 
and  this  by  a  constant  and  responsible  tribu- 
nal, there  is  no  crime,  and  can  be  no  punish- 
ment." 1  Crim.  L.  Mag.  57.  In  tarn.  ▼. 
Anthss,  6  Gray,  195,  that  able  judge  and  pro- 
found jurist.  Chief  JuHiee  Shaw,  said :  *"  It 
is  a  fundamental  principle  of  the  common  law 
that  the  adjudication  of  the  highest  tribunal 
or  court  of  last  resort,  in  matters  of  law, 
shall  stand  as  rules  of  law  in  all  similar 
cases;  which  makes  it  necessary,  in  every 
system  of  iurisprudence  following  the  com- 
mon law,  that  all  decisions  in  matters  of  law- 
made  by  subordinate  courts  and  judges  shall 
in  some  mode  be  re-examinable,  and  in  some 
form  be  brought  before  the  court  of  last  re- 
sort, to  one  tribunal,  one  judicial  mind  and 
judgment,  whether  vested  in  one  or  many^ 
persons,  in  order  that  the  rules  of  law  may- 
be uniform  throughout  the  whole  extent  of 
territory  subiect  to  the  same  govemfaient, 
that  all  the  inhabitants  alike  owing  alle- 
giance shall  stand  equal  before  the  law,  alike 
entitled  to  its  protection  and  benefits,  and 
alike  amenable  and  punishable  for  its  viola- 
tion. " 

This  principle  is  recognized  in  our  system, 
of  jurisprudence,  and  is  embodied  in  Rev. 
Laws,  §^  1699,  1700,  which  provide  that« 
after  a  verdict  of  guilty  in  a  criminal  case, 
all  questions  of  law  arising  therein,  decided 
by  the  county  court,  shall  upon  motion  of 
the  respondent  be  allowed  and  placed  upon, 
the  record,  and  that  the  same  shall  thereupoa 
pass  to  the  supreme  court  for  a  final  decision. 
The  doctrine  that  jurors  are  the  paramount 
judges  of  the  law  is  repugnant  to  these  pro- 
visions of  our  statute  law.  Juries  are  mu- 
ally  composed  of  honest  men,  who  desire  to 
perform  their  duties  to  the  best  of  their  abil- 
ities, but  they  are  usually  unlearned  in  the 
law.  For  the  sake  of  illustration,  we  will 
assume  that  a  criminal  case  is  on  trial,  in 
which  the  jury  think  the  court  has  erred  in 
its  statement  of  the  law,  and  they  set  about 
to  correct  it.  The  case  is  submitted  to  them. 
What  follows?  Under  our  procedure  they 
are  put  in  charge  of  an  oflScer,  and  are  not 
allowed  to  separate  until  they  have  agreed 
upon  a  verdict  and  delivered  it  in  court,  or 
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fcATe  been  discharp;ed  from  a  farther  oonsid- 
oration  of  the  caae*  nor  are  they  allowed  to 
apeak  to  any  one  about  the  case  but  to  their 
fellow  jurors,  nor  is  any  one  permitted  to 
apeak  to  them  about  it  Debarred  from  ac- 
cess to  law  books  of  authority,  from  which 
they  might  hope  to  obtain  some  light  to  aid 
them,  not  even  permitted  to  read  the  statutes 
which  perchance  they  are  attempting  to  con- 
strue, unaided  by  precedent,  and  utterly  ig- 
norant of  the  law  of  the  case,  they  are  left 
(o  evolve  it  from  their  **  inner  consciousness. " 
When  thus  evolved  and  applied  by  them  to 
the  case,  their  decision  as  to  the  law  cannot 
be  placed  upon  the  record  pursuant  to  the 
requirements  of  the  statute,  for  it  can  never 
be  known,  except  by  inference  oz  conjecture, 
what  they  held  the  law  to  be.  Article  6  of 
the  Constitution  of  the  United  States  makes 
it,  and  all  laws  and  treaties  made  in  pursu- 
ance thereof,  the  supreme  law  of  the  land, 
and  declares  that  judges  in  every  state  shall 
be  ix>und  thereby,  notwithstanding  anything 
in  the  constitution  or  laws  of  any  state  to 
the  contrary.  The  judges  of  the  Supreme 
CkiuTt  of  the  United  States  are  the  final  ar- 
biters to  adjudicate  and  determine  all  ques- 
tions of  law  arising  under  this  supreme  law 
of  the  land.  1  Story,  Const.  Govl.  ed.  §  875 
€t  #00.  In  Btais  V.  Wright,  svpra,  Che  court 
well  said :  '^To  allow  juries  to  revise,  and, 
if  tiiey  think  proper,  overrule,  those  adjudi- 
cations, would  deprive  them  of  their  final 
and  authoritative  character,  and  thus  destroy 
the  Constitutional  functions  of  the  court.'*' 
On  this  ground  the  court  in  that  case  and  in 
Pierce  v.  8tate,  supra,  held  that  the  doctrine 
that  jurors  are  the  paramount  judges  of  the 
law  IS  in  contravention  of  the  Constitution 
of  the  United  States,  and  therefore  unconsti- 
tutional. We  think  this  view  Is  sound. 
These  courts  support  it  l^  reasoning  which, 
so  far  as  we  are  able  to  find,  remains  unan- 
swered. 

We  are  thus  led  to  the  conclusion  that  the 
doctrine  that  jurors  are  the  judges  of  the 
law  in  criminal  cases  is  untenable ;  that  it 
is  contrary  to  the  fundamental  maxims  of 
the  common  law  from  which  it  is  claimed 
to  take  its  origin ;  contrary  to  the  uniform 

Sractice  and  decisions  of  the  courts  of  Great 
tritain,  where  our  jury  system  had  its  be- 
ginning, and  where  it  matured ;  contrary  to 
the  great  weight  of  authority  in  this  country ; 
contrary  to  the  spirit  and  meaning  of  the 
Constitution  of  the  United  States ;  repugnant 
to  the  Constitution  of  this  state ;  repugnant 
to  our  statute  relative  to  the  reservation  of 

gnestions  of  law  in  criminal  cases  and  pass- 
ig  the  same  to  the  supreme  court  for  final 
decision;  and,  as  was  said  by  Walton,  «/., 


in  State  v.  Wright,  supra,  "contrary  to  reason 
and  fitness,  in  withdrawing  the  interpreta- 
tion of  the  laws  from  those  who  make  it  the 
business  and  the  study  of  their  lives  to  un- 
derstand them,  and  committing  it  to  a  class 
of  men  who,  being  drawn  from  nonprofes- 
sional life  for  occasional  and  temporary  serv- 
ice only,  possess  no  such  qualification,  and 
whose  decision  would  be  certain  to  be  con- 
flicting in  all  doubtful  cases,  and  would 
therefore  lead  to  endless  confusion  and  per- 

Setual  uncertainty.  ^  It  is  the  province  and 
uty  of  the  court  in  the  trial  of  a  criminal 
cause  to  decide  all  questions  of  law  which 
arise,  and,  if  there  is  a  verdict  of  guilty,  to 
place  them  upon  the  record  and  pass  them  to 
the  supreme  court  for  final  decision,  on 
motion  of  the  respondent  If  the  question 
of  law  touches  matters  affecting  the  course 
of  the  trial,  such  as  the  conipetency  of  wit- 
nesses, the  admissibility  of  evidence,  and 
the  like,  the  jury  receive  no  direction  con- 
cerning it.  It  affects  the  materials  out  of 
which  they  are  to  form  their  verdict,  but 
they  have  no  more  to  do  with  it  than  they 
would  have  had  if  it  had  arisen  in  some 
other  trial.  The  presiding  judge  is  to  in- 
struct the  jury  as  to  the  law  and  its  ultimate 
application  to  the  facts  of  the  case,  if  proved 
to  their  satisfaction,  beyond  a  reasonable 
doubt,  by  the  evidence  submitted  to  them, 
and  they  are  legally  and  morally  bound  to 
consider  that  they  are  correctly  told  the  law 
by  the  judge.  That  law  they  are  to  apply 
to  the  facts  which  they  find,  and  from  both 
frame  their  verdict  of  guilty  or  Lot  guilty. 
Thus  trial  by  jury  is  seen  to  be  as  so  aptly 
described  by  Uhirf  Justice  Shaw  when  he  said 
(5  Gray,  198:)  ^In  my  judgment  the  true 
glory  and  excellence  of  the  trial  by  jury  is 
this :  That  the  power  of  deciding  fact  and 
law  is  wisely  divided ;  that  the  authority  to 
decide  questions  of  law  is  placed  in  a  body 
well  qualified,  by  a  suitable  course  of  train- 
ing, to  decide  all  questions  of  law,  and  an- 
other body,  well  qualified  for  the  duty,  is 
charged  with  deciding  all  questions  of  fact 
definitely;  and  while  each,  within  its  own 
sphere,  performs  the  duty  intrusted  to  it, 
such  a  trial  affords  the  best  possible  secur- 
ity for  a  safe  administration  of  justice,  and 
the  security  of  public  and  private  rights." 
We  therefore  have  no  hesitation  in  holding 
that  it  was  not  error  for  the  court  below  to 
refuse  the  instruction  requested,  although, 
in  so  doing,  we  on  this  question  overrule 
State  V.  Oroteau,  supra,  and  the  cases  in  this 
state  which  followed  it. 

Jfar  the  error  indicated,  the  exceptions  a/re 
sustained,  judgment  reversed,  verdict  set  aside, 
and  cause  remanded  for  trial. 


KANSAS  SUPREME  COURT, 
Joseph  ROSENTHAL 

STATE  BOARD  OF  CANVASSERS  et  al. 

( Kan ) 

in 


*1.    Tbe  oonrta  have   Jarladlction* 

•Headootes  by  Hobton,  Ch.  J. 


maadamiis*  to  control  »  canvassing 
board*  whether  it  he  township,  city,  county,  or 
state,  if  it  nefflecta  or  refuses  to  perform  any  act 
which  the  law  especially  enjoins  upon  it  as  a 
duty. 
8.  The  writ  of  mandamna*  whether  alter- 
native  or  peremptory,  must  not  only  show  the 


Note.— For  prior  cases  In  this  series  on  the  sub. 
ject  of  mandamus  to  canvasslmr  officers,  see  State 
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V.  Russell  (Neb.)  15  L.  R.  A.  740;  People  v.  ODondaffa 
Oountv  Canvassers.  14  L.  B.  A.  824.  1»  N.  Y.  806; 
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obligation  of  the  dcfendnnt  to  perform  the  act, 
but  must  also  show  bJs  oml«rion  to  perform  It. 
8*   Mandamus  will  not  lie  to  eompel  an 
officer  or  a  board  of  canvassers  to  do 

an  act  which,  without  its  command,  it  would 
not  have  been  lawful  for  the  officer  or  board  to  do. 

4.  Where  the  county  clerk  of  a  county 
si£^ns»  authenticatest  and  transmits  to 
the  secretary  of  state,  within  the  time 
prescribed  by  the  statute*  an  abstract 
of  the  votes  of  a  ropresentatiye  district  of  his 
county,  cast  for  a  member  of  the  House  of  Bep- 
resentatives,  although  such  abstract  states  inoor- 
rectly  the  votes  cast  for  the  candidates  for  such 
oflace,  yet  if  the  board  of  state  canvassers,  with- 
out any  notice  or  knowledge  of  the  error  or  mis- 
take in  such  abatraot,  proceedft,  in  good  faith,  ac- 
cording to  the  statute,  to  examine  and  declare 
the  whole  number  of  votes  given  In  the  repre- 
sentative district  at  the  election,  and  from  the 
face  of  such  abstract  determines  that  the  person 
therein  stated  to  have  the  greatest  number  of 
votes  is  duly  elected  as  representative,  and  no 
other  abstract  is  presented,  or  called  to  the  atten- 
tion of  the  board,  from  that  county  or  district, 
during  its  session,  such  board  discbarges  its  whole 
duty  in  the  premises;  and  after  it  has  finally  ad- 
journed its  power  is  at  an  end,  and  It  cannot  re- 
assemble or  make  a  recount.  When  its  duty  Is 
once  fully  performed,  it  is  performed  once  and 
forever,  and  cannot  be  repeated. 

5.  After  the  board  of  state  canTassers 
has  canvassed  all  the  returns  ttom  all 
the  counties  of  the  state,  and  declared  the  re- 
sult, and  ordered  certificates,  as  prescribed  by  the 
statute,  and  then,  having  completed  its  labors, 
adjourns  without  day,  it  is  functus  oi^to,— offi- 
cially dead;  and  the  courts  have  no  power  to  com- 
pel the  board  to  reassemble,  or  recount  any  re- 
turns. 

(January  7, 1898.) 

PETITION  for  a  writ  of  mandamns  to  com- 
pel tbe  State  Board  of  Canvassers  to  reas- 
semble and  canvass  tbe  vote  for  representative 
from  tbe  121  st  District,  and  to  issue  a  certifi- 
cate of  election  to  tbe  one  ascertained  to  have 
been  elected.     Refused. 

The  facts  are  stated  in  the  opinion. 

Afessrs.  W.  C.  Webb,  G.  C.  Clemens,  and 
Frank  Doster  for  petitioner. 

Messrs.  J.  N.  Ives,  A(tU'Gen.,T.  F,  Gar- 
ner, F.  R.  Peters,  F.  B.  Dawes,  and  C. 
L  Lon|^  for  defendants. 

Horton,  Oh.  J,,  delivered  tbe  opinion  of 
the  court: 

This  was  an  action  of  mandamnB  to  compel 
the  board  of  state  canvassers  to  convene,  and 
determine  that  Joseph  Rosenthal  has  received 
tbe  greatest  number  of  votes  cast  in  the  121st 
representative  district  for  member  of  the  House 
of  Representatives,  and,  after  having  declared 
him  duly  elected  to  that  office,  to  issue  to  him 
a  certificate  therefor.  The  facts  in  the  case 
are  as  follows:  Joseph  Rosenthal,  at  the  gen- 
eral election  held  on  the  8th  of  November, 
1892,  being  eli^ble  thereto,  was  a  candidate 
for  the  office  of  member  of  the  House  of  Rep- 
resrntati  ves  for  the  121st  district,  being  Haskell 
coiiLty,  for  tbe  term  commencing  on  the  second 


Tuesday  of  January,  1803.  A.  W.  Stubbs  was 
also  a  candidate  for  the  position  at  that  elec- 
tion. Upon  the  face  of  the  returns  filed  with 
W.  H.  Hussey,  county  clerk  of  Haskell  county, 
after  the  election,  as  prescribed  by  the  statute, 
Joseph  Rosenthal  received  156  votes,  and  A. 
W.  Stubbs  128,  only.  Subsequently  the  board 
of  county  canvassers  of  Haskell  county  duly 
canvassed  the  returns,  in  accordance  with  tbe 
face  thereof,  and  such  determination  was  re- 
duced to  writing,  signed  by  tbe  commissioners, 
and  attested  by  tbe  clerk,  showing  that  Joseph 
Rosenthal  had  received  the  highest  number  of 
voles  for  the  office  of  representative.  After- 
wards the  county  clerk  made  out  and  for- 
warded to  the  secretary  of  state  an  abstract  of 
the  votes  for  representative  of  Haskell  county, 
but  by  accident  or  design^probably  by  gross 
negligence — transposed,  in  the  abstract  of 
votes,  the  figures,  so  as  to  show  that  A.  W. 
Stubbs  received  166  votes,  and  Joseph  Rosen- 
thal 128,  only.  This  abstract,  certified  to  by 
Hussey,  as  county  clerk,  on  the  12th  day  of 
November,  1892,  was  sealed  up  by  him  in  an 
envelope,  indorsed  and  addressed  as  required 
by  law,  and  then  transmitted  to  the  secretary 
of  state,  who  received  and  filed  it  in  bis  office 
on  tile  16th  day  of  November,  1892.  The  state 
board  of  canvassers  met  for  the  purpose  of 
canvassing  the  result  of  the  election  of  Novem- 
ber 8, 1892,  as  prescribed  by  the  statute,  on  the 
28th  of  November,  1892,  and  continued  in  ses- 
sion from  day  to  dav  until  December  1, 1893, 
when,  having  completed  Uie  canvass  of  all  the 
returns  on  file  with  the  secretary  of  state,  of 
the  November  election  of  1892,  adjourned 
without  day.  The  certified  abstract  of  the 
votes  given  in  Haskell  county  for  representa- 
tive was  examined  by  the  board,  and  thereon 
a  statement  was  made  by  them,  showing  that 
A.  W.  Stubbs  had  received  the  greatest  num- 
ber of  votes  for  representative,  and  was  duly 
elected  to  that  office.  A  cerliOcate  of  such  de- 
termination was  ordered  by  the  board,  and  was 
subsequently  signed  and  issued.  On  the  19th 
day  of  December,  1892,  about  three  weeks 
after  the  board  of  state  canvassers  had  dis- 
charged their  duties,  and  adjourned  without 
day,  an  envelope  addressed  to  him  was  received 
by  tbe  secretary  of  state,  without  any  indorse- 
ment to  indicate  that  the  same  was  an  official 
communication,  which  contained  what  pur- 
ported to  be  a  correct  abstract  of  the  votes  of 
Haskell  county  for  representative,  showioff 
that  Joseph  Rosenthal  received  166  votes,  and 
A.  W.  Stubbs  123  only,  and  attached  to  the 
new  or  corrected  returns  was  an  affidavit  of 
the  county  clerk,  stating  that  his  former  ab- 
stract was  incorrect  and  erroneous,  and  also 
further  statine  that  the  new  or  supplemental 
returns  were  the  correct  abstract  of  the  votes 
in  Haskell  county  for  representative,  cast  at 
the  elecdon  on  the  8th  of  November,  1892.  At 
the  time  that  the  state  board  canvassed  the  ab- 
stract of  the  county  clerk  of  the  12th  of  No- 
vember, 1892,  the  members  thereof  had  no  no- 
tice from  Joseph  Rosenthal,  or  any  one  else, 
that  the  returns  were  incorrect,  or  in  any  way- 
defective.  It  seems  to  be  conceded  in  this  case 
that  in  canvassing  such  returns  they  acted  in 
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good  faith.  No  miscondnct  !8  cbar^d.  After 
the  supplemental  retains  were  reoeiYed  by  the 
•ecretaiV  of  state,  on  the  Ifath  day  of  Decem- 
ber, 1803,  DO  request  was  made,  before  the 
commencement  of  this  action,  by  Joseph 
Rosenthal  or  any  one  else,  that  the  board  should 
reconYene  or  examine  the  additional  returns 
and  affidaYit  of  the  county  clerk. 

It  was  urged  upon  the  hearing  of  this  case, 
upon  the  part  of  the  defendants,  that  this  court 
had  no  jurisdiction  to  inquire  into  the  matters 
presented,  because  the  Constitution  of  the  state 
ordained  that  *'  each  House  shall  judge  of  the 
election,  returns,  and  qualifications  of  its  own 
members/'  This  c^urt  is  not,  in  a  proceeding 
of  this  kind,  a  contest  court,  and,  of  course, 
cannot  go  behind  the  returns,  and  hear  and  de- 
termine whether  Rosenthal  or  Stubbs  receiYed 
legal  or  illegal  Yotes,  or  whether  any  frauds 
were  committed  at  the  election  to  the  prejudice 
of  either  candidate.  But  this  court  has  juris- 
diction, in  mandamus,  to  control,  in  certain 
cases,  a  canYassing  board,  whether  that  board 
be  a  township,  a  city,  a  countY,  or  a  state  can- 
YEsaing  board.  In  case  the  board  refuses  to 
issue  a  certificate  of  election  to  the  person  re- 
ceiYing  the  highest  number  of  YOles,  upon  a 
duly  authenticated  abstract  on  file  in  the  office 
of  the  secretary  of  state,  and  the  relief  by  man- 
damus is  withheld,  the  party  aggrieYed  can 
baYe  no  remedy  whatCYer  to  obtain  his  certifi- 
cate. The  person  who  has,  upon  the  certified 
abfltraci,  the  greatest  number  of  Yotes,  is  en- 
titled to  a  certificate;  and  this  cannot  be 
awarded  bY  the  Legislature,  or  either  branch 
thereof.  A  certificate  of  election  has  some 
YBlue.  It  is  prima  fade  cYidenceof  the  elec- 
tion of  the  person  holdingit  to  the  office 
churned.  State  y,  Carney,  8  Kan.  88.  Wliere 
a  canYassing  board  wrongfully  neglects  and 
refuses  to  cauYass  returns  which  are  regular  in 
form,  as  a  general  rule,  the  courts  may,  by 
mandamus,  compel  the  board  to  canvass  and 
declare  the  rescut  upon  the  face  of  their  re- 
turns; and  if  a  canvass  has  been  wrongfully  or 
improperly  made,  and  the  board  has  adjourned 
dnedie,  this  court  may  compel  it  to  reassemble, 
and  make  a  correct  canvass  of  all  the  returns 
before  it  at  the  time  of  the  first  canvass. 
Leicis  ▼.  MartkaU  County  Comn,  16  Ejin.  102, 
22  Am.  Rep.  275. 

If  a  person,  upon  the  face  of  the  returns,  is 
entitled  to  the  certificate  of  his  election,  except 
fai  special  instances,  where  wrong  or  injustice 
will  be  done,  the  courts  have  power  to  reach 
the  officers  composing  the  delinquent  board  by 
writ  of  mandamus,  and  compel  them  to  action, 
and,  if  necessary,  may  compel  them  to  recon- 
vene ftnd  recanvass.  Therefore,  if  there  was 
nothing  io  this  case  but  the  question  of  iuris- 
diction  of  this  court,  the  plaintiff  would  be 
entitled  to  the  relief  claimed  by  him.  But  it 
appears  in  this  case,  from  the  records  of  the 
board  of  state  canvassers,  that  the  board  on 
December  1, 18d2,  long  before  what  purported 
to  be  the  corrected  returns  from  Haskell 
coanty  were  filed  with  the  secretary  of  state, 
had  completed  its  labors,  declared  the  result 
a^^icst  the  plaintiff,  and  finally  adjourned.  A 
writ  of  mandamus  "  may  be  issued  to  compel 
the  performance  of  any  act  which  the  law  spe- 
ciaUv  enjoins  as  a  dutY  resulting  from  an  office, 
tpu*t,  or  station/'    Section  688  of  the  Code. 
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"A  want  of  a  *  plain  and  adequate 'remedy,  in 
the  ordinary  course  of  the  law.  is  an  essential 
prerequisite  to  tbe  issuance  of  the  writ  In 
every  case;  but  an  equally  essential  prerequisite 
is  an  omission  on  the  part  of  tbe  defendant  to- 
perform  the  act  required  of  him.  The  writ, 
whether  alternative  or  peremptory,  must  not 
only  show  the  obligation  of  the  defendant  to> 
perform  the  act,  but  must  also  show  his  omis- 
sion to  perform  it."  State  v.  Carney,  8  Kan. 
90.  "If  the  board  may  be  compelled  to  reas- 
semble and  canvass  the  returns  of  the  election, 
it  would  seem  that  it  might  voluntarily  do  so. 
Mandamus  is  employed  to  enforce  the  per- 
formance of  a  duty;  and,  since  it  is  a  duty,  it 
certainly  may  be  performed  by  tbe  ofticers 
without  the  command  or  compulsion  of  the 
court.  It  is  held  that  mandamus  will  not  lie 
to  compel  an  officer  to  do  an  act  which,  with- 
out its  command,  it  would  not  have  been  law- 
ful for  him  to  do."  State  v.  Kearny  County 
Comrs,  43  Kan.  739.  If  the  board  of  state 
canvassers  bad  discharged  all  of  its  duties, 
which  the  law  especially  enjoined  upon  it,  be- 
fore its  final  adjournment,  on  tbe  Ist  day  of 
December,  1893,  then  no  writ  of  mandamus 
can  issue,  because  there  would  be  the  perform- 
ance of  no  duty  to  enforce.  "  A  canvassing 
board,  having  once  counted  the  votes,  and  de- 
clared the  resuU  according  to  law,  has  no 
power  or  authority  to  make  a  recount.  When 
this  duty  is  once  fully  performed  it  is  performed 
once  and  forever,  and  cannot  be  repeated.  To 
suppose  that  it  could  be  renewed,  that  tbe  can- 
vass of  one  day  could  be  repeated  the  next,  and 
counter  certificates  be  issued  to  different  con- 
testants as  new  light  or  influence  was  brought 
to  bear  upon  the  mind  of  the  clerk,  would  ren. 
der  the  whole  proceeding  a  farce."  McCrary, 
Elections,  8d  ed.  §  382;  Bowen  v.  Uixr>n,  45 
Mo.  840;  Clark  v.  Buchanan,  2  Minn.  846  (Gil. 
298);  State  v.  Donnewirth,  21  Ohio  St.  216; 
Slate  v.  Stewart,  26  Ohio  St.  216. 

If  a  canvassing  board,  having  concluded  its 
labors,  and  finally  adjourned,  has  no  power  or 
authority  to  reconvene  and  recount,  the  courts, 
under  the  provisions  of  the  statute,  cannot,  by 
mandamus,  compel  the  board  to  reassemble,  or 
give  them  any  power  so  to  do.  It  is,  however, 
contended,  upon  the  part  of  Hosentbal,  that 
as  the  statute  requires  the  county  clerk  of 
Haskell  county  to  make  out  an  abstract  of  the 
votes  for  representative,  and.  after  having 
been  signed  and  certified  to  by  him,  to  deliver 
the  same,  by  mail,  to  the  secretary  of  state, 
and  as  the  first  returns  were  not  true,  because 
they  incorrectly  staled  the  votes  of  each  of  the 
candidates,  no  valid  abstract  was  received  from 
Haskell  county  prior  to  December  19,  1892, 
and  therefore,  as  no  true  abstract  or  returns 
were  received,  this  court  may  compel  the 
board  of  state  canvassers  to  reassemble,  and 
complete  its  work,  by  canvassing  the  later,  or 
supplemental,  returns.  If  no  abstract  from 
Haskell  county  had  been  received  by  the  sec- 
retary of  state  before  the  final  adjournment  of 
the  board,  on  December  1.  1892,  and  if  the 
state  board  had  had  no  abstract  or  returns  be- 
fore them,  from  Haskell  county,  to  act  upon, 
it  is  possible  that  under  the  decision  of  LeioiB 
V.  MarshaU  County  Comrs.,  16  Kan.  102.  2» 
Am.  Rep.  275,  mandamus  would  lie,  upon  the 
ground  that  only  a  partial  canvass  had  beei> 
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made.  But  that,  is  not  this  case.  An  abstract 
of  the  Totes  for  a  member  of  the  House  of 
Representatives,  signed  and  certified  by  the 
county  clerk,  properly  indorsed  and  directed 
to  the  secretary  of  state,  was  received  by  him, 
and  placed  before  the  state  board  of  canvassers 
during  their  proceedings  in  November.  That 
abstract  was  incorrect,  but  it  came  from  the 
proper  officer.  It  was  signed  and  certified  bv 
the  proper  officer.  It  was  duly  authenticated. 
It  was  not  challenged  or  objected  to.  The 
members  of  the  state  board  of  canvassers  had 
no  notice  or  knowledge,  at  the  time  they  were 
considering  it,  that  it  was  incorrect  or  defect- 
ive. Upon  the  face  of  the  returns,  they  ap- 
peared to  be  in  full  compliance  with  the  pro- 
visions of  the  statute.  There  was  nothing  in 
the  returns,  or  in  the  manner  in  which  they 
were  transmitted  or  received,  to  cause  sus- 
picion, or  to  demand  any  other  action  thereon 
Uian  usual  and  customary  in  such  cases.  The 
state  board  accepted  the  returns  as  truthful, 
passed  upon  them  as  such,  and  declared  the 
result  therefrom.  It  was  well  settled  that  the 
duties  of  canvassing  officers  are  purely  minis- 
terial, and  extend  onlv  to  the  counting  up  of 
the  votes,  and  awarding  the  certificate  to  the 
person  having  the  highest  number.  They  have 
no  judicial  power.  State  v.  Marston,  6  Kan. 
524;  McCrary,  Elections,  8d  ed.  §  226.  As 
was  said  by  Hoar,  J.,  in  Luee  v.  Mayhew,  18 
Gray,  88:  "They  are  not  made  a  judicial 
tribunal,  nor  authorized  to  decide  upon  the 
validity  or  the  fact  of  the  election  in  any  other 
mode  tnan  by  an  examination  of  the  '  returns' 
made  to  them  according  to  law.  They  are  not 
required  or  aul3ionzea  to  hear  witnesses  or 
weigh  evidence.  They  have  no  power  lo  send 
for  persons  or  papers.  If  one  result  appears 
upon  the  returns,  and  another  is  the  real  truth 
of  the  case,  they  can  onlv  act  upon  the  for- 
mer. If  they  have  not  done  their  duty,  the 
remedy  of  the  person  actually  elected  to  the 
olBce  IS  not  to  be  sought  in  a  mandamus.  This 
court  haft  no  power  to  direct  public  officers  to 
do  any  more  than  their  duty,  or  anything  dif- 
ferent from  their  duty." 

Considering  all  the  facta  and  drcumstanoes 
of  this  case  presented  upon  the  trial,  as  no 
fraud,  wrong,  or  other  official  misconduct  is 
imputed  to  the  members  of  the  state  board  of 
canvassers,  or  either  of  them,  in  receiving  and 
counting  the  returns  complained  of,  we  must 
hold  that  they  did  not  improperly  reject  any 
returns,  or  refuse  to  canvass  any  proper  re- 
turns. When  the  board  adjourned,  on  the  1st 
day  of  December,  1892,  the  members  thereof 
had  fully  discharj^ed  all  of  their  duties;  and  it 
is  too  late  now  to  sa^p^  that  they  can  volun- 
tarily, or  by  compulsion,  meet  again,  as  can- 
vassers, to  examine  and  pass  upon  the  returns 
of  the  election  of  November,  1892.  As  a 
body,  the  board  of  state  canvassers  is  functus 
0^'^,— officially  dead.  It  has  no  power  of 
resurrection,  so  as  to  consider  the  returns  of 
the  election  of  November,  1892,  and  tbis  court 
cannot  animate  its  dead  body  with  the  breath 
of  life.  Nnt  only  has  its  power  in  the  premises 
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ended,  but  Its  successors  have  no  authority  to 
reassemble,  or  act  again  upon  the  election  re- 
turns. 

If  it  be  said  that  this  leaves  Rosenthal  with- 
out any  remedy,  and  that  the  law,  in  soma 
way,  ought  to  furnish  him  a  remedy  for  the 
wrong  committed  against  him,  we  answer  that 
if  this  be  true  it  is  the  fault  of  the  Legislature, 
not  the  fault  of  the  state  board  of  canvassers, 
nor  the  courts.  But  it  is  not  wholly  true. 
While  Rosenthal  may  not  obtain  from  the 
state  board  his  certificate,  yet  he  has  a  remedv* 
before  the  House  of  Representatives,  even  if 
not  a  complete  one.  The  Jurisdiction  of  each 
House  to  decide  upon  the  e^lection  returns  and 
qualifications  of  its  own  members  is  clearly 
given  by  the  Constitution  and  the  statutes. 
That  body,  with  the  general  consent  of  lis 
members,  can  admit  him  to  his  seat  at  once, 
or,  if  it  so  determines,  it  can  delay  his  admis- 
sion until  fuU  investigation  is  had  of  bis 
claims.  It  may,  it  Is  true,  act  arbitrarily,  and 
refuse  him  rights,  but  this  is  hardly  probable. 
This  proceeding,  if  successful,  would  have 
only  given  a  certificate.  The  proceeding  in 
this  court  is  not  a  contest  between  Rosenthal 
and  Stubbs,  nor  can  we  try  the  title  to  the 
i  office.  The  House  of  Representatives  has  the 
exclusive  power  to  decide  who  have  been 
elected  members  to  its  body.  Rosenthal  has 
already  commenced  his  contest  before  that 
tribunal.  The  House  has  full  and  ample  juris- 
diction over  the  office, — the  substance  he  is 
seeking,— even  if  it  cannot  five  him  a  certifi- 
cate, the  paper  title.  If  he  naa  been  elected 
representative,  as  it  seems  to  be  conceded,  it 
should  be  the  wish  and  desire  of  every  honest 
and  patriotic  citizen  of  the  state  that  the  will 
of  the  people  of  .his  county,  as  expressed  by 
theur  ballots,  should  be  carried  out,  and  that, 
as  speedily  as  possible,  he  be  permitted  to  oc- 
cupy his  place  as  representative.  No  party 
desiring  the  support  of  the  fi:ood  people  of  the 
state  can,  for  parii^ian  or  political  purposes,  re- 
fuse bim  his  seat  merely  because  the  clerk  of 
Haskell  county  has  made  a  mistake  in  his  ab- 
stract or  returns.  The  clerk  has  attempted  to 
make  some  reparation  by  filing  with  the  sec- 
retary of  state  corrected  returns,  with  his  affi- 
davit supporting  the  same.  Most  certainly,  if 
we  saw  any  way  in  which  this  court,  in  this 
proceeding,  could  properly,  and  in  accordance 
with  legiu  principles,  grant  Rosenthal  a  cer- 
tificate, we  woula  gladly  do  so.  Under  the 
limitations  of  the  Constitution  and  the  provis- 
ions of  the  statutes,  we  are  powerless.  The 
board  of  state  canvassers,  having  finally 
adjourned,  on  December  1,  1892,  are  power- 
less, and  their  successors  are  equally  so.  The 
House  of  Representatives  can  rectify  the 
serious  mistake  of  the  county  clerk,  which  bas 
deprived  Rosenthal  of  his  certificate.  No 
other  tribunal  or  body  can  now  do  so.  That 
the  House  will  act  promptly  and  justly  in  the 
premises,  we  have  the  fullest  confidence. 

The  peremptory  writ  of  maThdamue  prayed  for 
fcill  be  refused. 

All  the  Justices  concur. 
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Sb  application  of  the  City  OF  ROCH- 
ESTER to  Acquire  Certain  Water  Rights. 

William  HAMILTON,  Appt., 

Gflman  H.  PERKINS  et  al,  Appti., 

V. 

Alexander  IL  HOLDEN,  BetpL 


1.  Tr»ii8ibr  of  a'ftuul  in  eonrt  to  one  of 
tlie  fiarties  under  a  stipulation  that  so 
macb  as  shall  he  withdrawn  hy  him  he  will  ao- 
ooant  for  with  interest  and  pay  over  with  the 
■ame  effect  as  it  it  liad  actual^  remained  on  de- 
posit if  ic  shaU  be  finally  held  that  it  belongs  to 
the  oti&er  party  or  any  order  or  Judgment  shall 
Anally  be  made  that  directs  the  payment  to  the 
latter  of  any  part  thereof  does  not  devest  the 
power  of  tlie  coort  to  divert  the  fund  to  a  new 
ownership  by  an  order  in  the  same  suit. 

S.  A  Judgment  in  rem  befbre  ite  flna.1 
ezeeation  is  newer  ao  conclnaive  upon 
the  court  which  rendered  it  as  to  prevent  the 
openingr  of  a  default  Judgment  or  vacating  or 
sefctlnfr  it  aside  for  sufficient  reason* 

Si.    Hfliitalre  of  a  partjr  interested  in  a 

.  ftuftd  in  conrt  in  supposing^  his  interest 
to  lio  in  the  soecess  of  an  ezecntor  and 
bis  aiding  and  assisting  the  latter  do  not  make 
him  a  party  to  the  proceeding  or  involve  hJs 
riffht  to  the  fund  so  as  to  make  an  order  of  the 
court  ooDdusive  upon  him  and  prevent  the 
opening  of  the  ^dgment  for  the  determination 
of  his  claim. 

4*  Ao  order  of  alllrmanee  by  the  ap- 
pellmte  court  as  embodied  in  its  re- 
Bstttitnr  will  not  prevent  the  court  to  which  it 
la  directed  from  opening  the  Judgment  for  the 
bearing  of  a  new  party  and  the  determination  of 


K.  Foredosoreofmortipaffes  upon  land 
does  not  pass  the  title  to  a  ftmd  arising 
from  a  prior,  oondemnation  of  a  water  right  ap- 
partenant  to  the  mortgaged  land  or  change  the 
manoer  of  distribution. 

••  A  ^ort|fair®Siv«BA>r  an  antecedent 
delyt  aeqnires  no  priority  by  earlier  re- 
ccnrdlog  over  a  mortgage  previously  given  upon 
the  same  land. 

(November  20, 1888J 

CROSS-APPEALS  by  WiUiam  Hamilton 
and  Gilman  H.  Perkins  et  al.,  from  an  or- 
der of  the  Qeneral  Term  of  the  Supreme 
Court  affirming  an  order  of  a  Special  Term  for 
Honroe  County  confirming  the  report  of  the 
referee  appointed  to  bear  and  determine  claims 
upoo  a  fund  which  had  been  paid  into  court 
by  the  city  of  Rochester  in  proceedings  in- 
fldtuted  to  acquire  certain  water  rights.  Af- 
fnnetLm 

Hiram  Smith  died  May  14,  1888,  seised  of 
two  parcels  of  land,  one  of  which  constituted 
Us  homestead  and  the  other  a  miU  site  and 
water  ri^ht  situated  on  the  bank  of  Honeoye 
creek  wnich  is  the  outlet  of  Hemlock  lake. 


Both  parcels  were  incumbered  by  a  mortgage 
of  915,000  to  Maria  A.  Smith  and  Frank  A. 
Ward,  dated  January  9,  1883,  and  recorded 
January  11,  1883.  Smith  left  a  will  by  which 
he  appointed  his  son  George  R.  Smith  execu- 
tor and  trustee,  and  gave  his  real  estate  to  his 
wife  and  his  son,  Qeorge  R.  and  hia  daughter, 
Emma  C,  and  authorized  the  son,  as  executor, 
to  sell,  mortgage,  or  lease,  the  property.  On 
November  28,  1888,  the  legatees  entered  into 
an  arrangement  by  which  the  title  to  the  home- 
stead became  vested  in  the  widow  and  daugh- 
ter and  the  title  to  the  mill  site  and  water 
right  in  the  son.  At  the  time  of  his  death 
Smith  was  indebted  to  Alexander  M.  Holden 
to  an  amount  exceeding  il6,000,  which  was 
duly  proved  and  allowea  by  the  executor. 
The  executor  continued  the  milling  business 
and  in  conducting  it  obtained  a  further  sum 
exceedin<r  $8,000  from  Holden.  On  Decem- 
ber 24,  1883,  Smith,  individually  and  as  exec- 
utor, executed  a  mortage  to  Holden  for  the 
sum  of  $15,000.  This  mortgage  was  not  re- 
corded until  January  26,  1887.  In  February, 
1884,  the  banking  firm  of  Erickson,  Jenniugs 
&  Co.,  of  which  Gilman  H.  Perkins  was  a 
member,  discounted  notes  for  George  R.  Smith, 
and  on  Februsry  22,  1884,  George  R.  Smith, 
Emily  C.  Smith,  the  widow,  and  Emma  C. 
Smith,  the  daughter,  executed  to  said  firm  a 
mortgage  covering  both  parcels  of  real  estate 
which  was  recorded  March  25,  1884.  In 
March,  1884,  the  city  of  Rochester  commenced 
proceediDgs  to  acquire  the  ri^htto  draw  water 
from  Hemlock  lake;  the  notice  of  application 
being  dated  March  18,  1884.  On  the  same 
day  George  R  Smith  executed  an  instrument 
by  which  he  sold,  assigned,  transferred,  and 
set  over  to  William  Hamilton  all  his  interest 
in  the  money  which  should  be  awarded  by 
the  city  for  the  damage  to  his  water  rights. 
At  that  time  Smith  was  indebted  to  Hamilton 
Md  the  sum  of  $7,500  and  subsequently  Hamil- 
ton gave  him  credit  in  a  further  sum  exceed- 
ing $11,000  on  the  faith  of  that  security;  and 
on  December  9,  1884,  Smith  made  a  general 
assignment  of  all  his  property  for  the  oenefit 
of  creditors  to  Hamilton,  and  the  latter  took 
possession  of  the  mill  and  proceeded  to  operate 
the  same. 

The  sum  of  $21,000  was  finally  awarded  for 
the  damage  to  the  Smith  water-power  by  rea- 
son of  the  taking  by  the  city  of  Rochester  of 
Hemlock  lake  water;  and  the  order  of  confir- 
mation directed  that  the  same  should  be  paid 
to  the  Smiths  unless  after  publication  uf  notice 
for  a  certain  time  claims  should  be  made  upon 
the  same  adverse  and  superior  to  the  riebts  of 
the  Smiths;  and  it  was  ordered  that  if  such 
claim  should  be  presented  the  matter  should 
be  referred  to  Adalbert  Cronise,  as  referee,  to 
take  proofs  in  regard  to  claims  and  report  the 
same  to  the  court  with  his  opinion  thereon, 
and  that  in  the  meantime  trhe  $21,000  should 
be  deposited  in  the  Mechanics'  Saving  Bank. 
Pursuant  to  the  order  aod  notice  claims  were 
filed  by  Qeorge   R  Smith,  as  executor,  by 


Kozm— As  to  rights  In  money  paid  into  court  as  I  River  R.  Co.  v.  Brown,  12  L.  B.  A.  84,  and  noU^  IM 
fta  proceeds  of  land  condemned,  see  also  Galumet  I  111.  88S. 
19  Lu  B.  A.  11 

See  also  20  L.  R  A.  67;  35  L.  R  A.  698. 
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William  Hamilton  and  by  other  persons 
not  including  Holden  or  Perkins.  Hamilton 
claimed  the  tund  bjr  virtue  of  the  assignment 
made  to  him  b^  Smith  and  also  by  reason  of 
the  general  assignment  for  benefit  of  creditors. 
Pending  this  contest  and  on  January  8,  1885, 
suit  was  brought  to  foreclose  the  mortgage  to 
Erickson,  Jennings  &  Co.,  which  result^  in 
a  judgment  of  foreclosure,  and  both  parcels  of 
the  real  estate  were  sold  to  A.  Erickson  Per- 
kins, who  subsequently  transferred  his  title  to 
William  Hamilton,  for  an  amount  which  left 
a  deficiency  unpaid  on  the  mortgage.  While 
Uie  foreclosure  proceedings  of  the  Erickson- 
Jennings  mortgage  were  in  progress  suit  was 
brought  to  foreclose  the  mortgage  which  had 
been  given  by  decedent  to  Mana  A.  Smith  and 
fSrank  A.  Ward,  and  this  suit  resulted  in  a 
Judgment  of  foreclosure  and  a  sale  of  the  mill 
site  to  William  Hamilton  and  of  the  homestead 
to  Alexander  M.  Holden.  The  claim  under 
this  mortgage  was  satisfied  out  of  the  proceeds 
of  sale  and  the  fund  which  had  been  deposited 
in  court  by  the  city  of  Rochester.  On 
November  23, 1886,  Adelbert  Cronise,  the  ref- 
eree, proceeded  to  take  proofs  on  the  claims. 
At  the  hearing  Hamilton  appeared,  George  R 
Smith,  the  executor,  appeared,  and  W.  A. 
Sutherland  of  the  firm  of  Shuart  &  Suther- 
land, at  pe  red  for  Alexander  M.  Holden  as  a 
creditor  of  the  estate  of  Hiram  Smith,  but  no 
claim  had  then  been  filed  by  Holden.  Mr. 
Cronise  reported  that  Smith  died  owing  tho 
debts  which  bad  been  allowed  by  the  executor 
and  that  the  payment  of  these  debts  was  not 
charged  upon  the  real  estate  of  Smith  and  that 
therefore  his  executor  was  not  entitled  to  the 
fund  on  deposit,  and  that  after  payment  of  ex- 
penses the  fund  should  be  awarded  to  Hamil- 
ton. This  report  was  finally  affirmed  by  the 
court  of  appeals  after  havine  been  disallowed 
by  the  supreme  court,  at  botn  special  and  gen- 
eral terms.  In  October,  1885,  Holden  oon- 
suited  with  Mr.  Shuart  of  Che  firm  of  Shuart 
&  Sutherland  in  regard  to  his  claim  against 
the  estate  of  Hiram  Smith.  Mr.  Shuart  ad- 
vised him  that  by  the  terms  of  the  Smith  will 
the  executor  was  entitled  to  the  fund  on  de- 
posit to  be  by  him  distributed  in  the  due  course 
of  administration,  and  that  he,  as  such  execu- 
tor, having  filed  a  claim  to  such  fund,  was  the 
only  proper  person  to  represent  the  creditors 
before  the  referee;  and  it  was  by  reason  of 
that  advice  that  Holden  did  not  file  a  claim 
to  the  fund.  Mr.  Sutherland  admitted  before 
the  referee  that  Holden  had  do  security  for  his 
claim,  but  at  that  time  Sutherland  did  not 
know  of  the' mortgage  and  Mr.  Holden  did 
not  know  of  or  authorize  the  admission.  Im- 
mediately after  learning  of  Mr.  Cronise's  report 
Holden  retained  other  counsel  and  moved  for 
leave  to  present  his  claim  to  the  fund  by  virt- 
ue of  the  mortgage.  This  motion  was  pre- 
sented at  the  same  time  as  the  motion  to  con- 
firm the  referee's  report  and  since  the  special 
term  refused  to  confirm  the  report  it  also  de- 
nied his  motion  upon  the  ground  that  it  was 
unnecessary  to  grant  it  by  reason  of  the  court's 
decision  that  the  fund  should  ^o  to  the  execu- 
tor rather  than  to  Hamilton.  Holden  assumed 
the  counsel  fees  in  the  prosecution  of  the  ap- 
peals from  the  referee's  decision.  After  the 
"'feree's  report  had  been  finally  confirmed  by 
la  r..  R.A. 


the  court  of  appeals  Holden  moved,  in  Feb- 
ruary, 1889,  to  be  allowed  to  intervene  in  the 
proceeding  and  file  a  notice  of  his  claim  by 
virtue  of  his  mortgage.  The  motion  was  de- 
nied by  the  special  term  but  was  granted  o& 
appeal  to  the  general  term  and  on  February  7, 
1890,  Holden  filed  a  claim  to  the  fund  by  vir- 
tue of  his  mortgage.  On  February  8,  1887, 
Oilman  H.  Perkins  and  others  had  filed  & 
claim  for  the  deficiency  arising  upon  the  fore- 
closure sale  of  the  Erickson,  Jennings  &  Co'a 
mortgage.  On  October  18, 1888,  Holden  com- 
menced an  action  against  the  executor,  Wil- 
liam Hamilton  and  others  to  foreclose  hia 
mortgage  on  the  real  estate.  This  action  wa» 
dismissed  on  the  merits  by  the  trial  court  upon 
the  ground  that  the  adjudication  in  the  pro- 
ceeding had  before  Mr.  Cronise,  the  referee, 
was  binding  and  conclusive  upon  Holden. 
Holden  appealed  from  this  order  to  the  gen- 
eral term  where  the  order  was  modified  so  as 
to  permit  him  to  bring  another  action  upon 
his  mortgage.  Pending  Holden's  appeal  from 
the  order  denying  his  application  to  intervene 
in  the  condemnation  proceedings  and  also 
pending  his  appeal  from  the  order  dismissing^ 
his  action  to  foreclose  his  mortp^age  the  parties 
enter  into  the  stipulation  which  is  set  out  in 
the  opinion.  Upon  the  foregoing  facts  the 
referee  found  that  Holden's  mortgage  was  & 
first  lien  upon  the  fund  which  bad  arisen  out 
of  the  condemnation  proceedings  and  directed 
the  payment  of  the  fund  to  him,  and  that  de- 
cision was  afi3rmcd  by  the  court  at  special 
term  and  general  term  and  from  the  affirmance 
Hamilton  and  Perkins  et  aL  prosecute  this  aj)- 
peal. 

Messrs,  Bacon,  Brig^g^s,  Beokley  & 
Bissellt  for  appellant: 

I.  The  contention  of  Holden's  counsel,  in 
opposition  to  the  motion  of  Perkins  and  others 
for  leave  to  intervene,  that  the  fund  in  ques- 
tion was  no  longer  within  the  jurisdiction  of 
the  couit  to  be  reached  upon  a  summary  ap- 
plication, was  well  founded,  and  should  be 
fatal  to  the  application  both  of  Perkins  et  al., 
and  of  Holden. 

Nothing  can  be  plainer  than  the  fact  that 
the  money  is  not  in  court 

Nor  does  the  stipulation  between  Holdea 
and  Hamilton  operate  to  give  the  court  juris- 
diction; neither  by  the  nature  of  the  case  nor 
by  the  stipulation  itself  is  this  summary  pro- 
ceeding agreed  upon  by  the  parlies  as  that  in 
which  the  contest  between  them  shall  be  pur- 
sued. 

The  stipulation  plainly  does  not  consent  to 
the  correctness  of  this  proceeding;  but  even  if 
it  did,  that  consent  cannot  give  jurisdiction  is- 
as  well  established  in  regard  to  proceedings 
in  rem  as  to  those  in  personam. 

Beyer  v.  Burger,  Hoffm.  Ch.  1,  6L.  ed.  1043; 
Oermond  v.  People,  1  Hill,  843;  Garde  v.  S/^el- 
don,  8  Barb.  232;  Dudley  v.  Mdyhew,  3  N.  Y. 
9;  Beach  v.  Nixon,  9  N.  Y.  35. 

To  his  remedy  by  action,  which  was  the  first 
he  sought,  and  in  which  he  was  defeated  for 
the  very  reason  that  the  fund  was  then  in  court,, 
he  must  be  remitted  for  the  simple  reason  that 
this  proceeding,  at  all  events,  is  absolutely  and 
finally  closed  by  the  removal  from  court  of  the 
fund,  upon  the  possession  of  which  the  juris- 
diction of  the  court  absolutely  depends. 
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Uke  Jack  JeweU,  2  Ben.  858;  The  Union,  4 
BUtchf.  90;  The  White  8qudU,  4  Blatchf.  103; 
Glowxster  y.  Wood,  1  PbUl.  Ch.  498,  8  Hare, 
181. 

Money  muBt  be  actually  in  the  bank  at  the 
time  of  a  motion  to  pay  it. 

Anonymous,  1  Atk.  519. 

The  power  of  the  court  over  moneys  in  its 
registry  continues  until  they  are  distributed 
pursuant  to  final  decrees. 

(hbome  Y.  United  States,  91 U.  8. 474,  28  L. 
ed.388. 

IL  Holden  is  concluded  by  the  order  of  the 
court  of  appeals  in  this  proceeding,  and  the 
order  of  the  supreme  court  made  in  pursuance 
of  it»  awarding  the  fund  in  question  to  Hamil- 
ton. 

1.  Since  this  proceedinir,  for  the  condemna- 
tioD  of  the  property  and  tfie  distribution  of  the 
award ,  is  a  proceeding  iv  rem,  the  adjudication 
with  w-hich  it  ended  is  conclusive  upon  all  the 
world. 

ManHn  y.  Chandler,  2  Brock.  135;  Re  Union 
Elev.  ^.  0. 2  L.  R  A.  859, 112  N.  Y.  61;  Mer- 
riam  v.  BetoaU,  8  Gray,  816;  Bogarduey,  Clark, 
4  Paige,  (128,  8  L.  ed.  685;  Vanderpoel  v.  Van 
F5flfa?/i*tfr^A,6N.Y.  190;  Cecil  r.Cecii,  19  TAd. 
72,  81  Am.  Dea  626;  Lawrences.  Englesby,  24 
VU  42. 

2.  The  Judgment  of  the  supreme  court,  upon 
the  mandate  of  the  court  of  appeals,  in  regard 
to  this  fund  in  iu  possession,  even  if  it  'vvere 
not,  as  it  is,  conclusive  upon  all  the  world,  is 
specifically  conclusive  upon  Holden. 

That  he  was  "represented"  on  the  hearing, 
if  not  by  Mr.  Sutherland,  at  least  by  Smith, 
executor.  Is  not  disputeid;  and  such  rep- 
resentatioD  is  stronger  than  that  which  was 
treated  as  conclusive  m  Ashton  v.  Boeheeter,  188 
N.  Y.  187. 

He  had  actual  notice  of  the  proceedings  re- 
colriDf  in  the  new  award. 

BiMine  s.  Chicago,  71  U.  S.  4  Wall.  657,  18 
Lu  ed.  427. 

He  expressly  retained,  employed,  and  paid 
counsel  to  maintain  through  all  the  courts  the 
oonteotion  which  was  fatal  to  the  claim  he  now 
sets  up.  and  continually  conferred  with  him 
from  time  to  time  in  regard  to  those  proceed- 
ings. 

He  thus  personally  undertook,  promoted, 
and  sustained  the  ^ -^position  to  Hamilton's 
daim;  he  was  to  have  had  the  beoefit  of  that 
opposition  if  it  bad  succeeded;  he  must  abide 
t^  its  failure  when  it  failed. 

Miiier  v.  Liggett  A  M.  Tobacco  Co,  7  Fed. 
Bcp.  91;  United  States  <Sb  F.  S.  Felting  Co.  v. 
Aibestas  Felting  Co,  4  Fed.  Rep.  818;  The 
TOUe,  18  Blatchf.  514;  Freem.  Judgm.  §g  174- 
190. 

A  party  "is  not  permitted  thus  to  mend  his 
hold." 

Ohio  A  M.  R.  Co,  V.  McCarthy,  96  U.  S.  258, 
24  L.  ed.  e98. 

But  Holden's  participation  io  the  proceed- 
ings, even  after  the  hearing  before  the  referee, 
if  his  appearance  there  were  out  of  the  ques- 
tioa,  was  enough  to  make  their  result  conclu- 
sive upon  him. 

Jay  y.  Qroot,  2  Hun,  205:  Schrauth  v.  Dry 
Dock  Sat,  Bank,  8  Daly,  109;  National  Park 
Bank  v.  Whitmore.  7  N.  Y.  S.  R  456. 

As  to  the  conclusiveness  of  a  determination 

19L.R  A. 


in  proceedings  summary  in  their  character, 
when  the  same  matters  come  in  question  be- 
tween the  same  parties  in  an  action,  see  — 

Demarest  v.  Darg,  82  N.  Y.  281,  approved, 
Leavitty,  Wolcott,  95  N.  Y.  212;  Dwight  v.  St. 
John,  25  N.  Y.  208. 

A  case  quite  similar  to  the  present,  in  which 
the  supreme  court  rebuked  "an  attempt  to  pro- 
cure a  reversal  of  a  judgment  by  the  special 
term  after  it  has  been  affirmed  by  the  general 
term."  is  Brennan  v.  Hall,  42  N.  Y.  S.  R.  919. 

8.  Since  the  proceeding  was,  as  the  chan- 
cellor said  in  Bogardus  v.  Clark,  4  Paige,  623, 
8  L.  ed.  585,  "in  the  nature  of  a  proceeding  in 
rem,  to  which  an  jr  person  having  an  interest  in 
the  subject  of  litigation  may  make  himself  a 
party,  and  will  therefore  be  bound  by  the 
sentence  or  decree,  although  he  is  not  in  fact 
a  party,"  it  is  superfluous  to  show  the  constant 
and  intimate  participation  in  it  of  Holden,  or 
even  actual  notice  to  him  of  its  pendeucy,  or 
even  constructive  notice. 

4.  W  here  a  gi  ven  matter  becomes  the  subject 
of  litigation  in  and  of  adjudication,  by  a  court 
of  competent  jurisdiction,  the  court  requires 
the  parties  to  that  litigation  to  bring  forward 
their  whole  case,  and  will  not  (except  under 
special  circumstances)  permit  the  same  parties 
to  open  the  same  subject  of  litigation  in  respect 
of  a  matter  which  might  have  been  brought  for- 
ward as  part  of  the  subject  in  contest,  but 
which  was  not  brought  forward  only  because 
they  have,  from  neglect,  inadvertence,  or  even 
accidentally,  omitted  part  of  their  case. 

Henderson  v.  Henderson,  8  Hare,  100.  See 
also  cases  cited  in  note  to  p.  115  of  this  case, 
as  reprinted  in  25  Eng.  Ch.  Rep. 

6.  It  was  not  within  the  competency  of  the 
supreme  court  to  alter  the  effect  of  the  mandate 
of  this  court,  directing  payment  of  the  fund 
to  Hamilton,  without  application  in  the  first 
instance  to  this  court.  That  application  had 
been  once  made  to  this  court,  and  had  been 
denied. 

Code  Civ.  Proc.  §  194;  SkiUern  v.  May,  10 
U.  S.  6  Cranch,  267,  8  L.  ed.  220;  Ex  parte 
Story,  87  U.  S.  12  Pet.  889,  9  L.  ed.  1108;  Sib- 
bald  V.  United  States,  87  U.  S.  12  Pet.  488,  9 
L.  ed.  1167;  Sovthard  v.  RusseU,  57  U.  S.  16 
How.  547. 14  L.  ed.  1052;  BeDubuoue  dP.R, 
Co.  V.  Litchfield,  68  U.  S.  1  Wall.  69,  17  L.  ed. 
514;  f^tewart  v.  Salamon,  97  U.  S.  861,  24  L. 
ed.  1044;  Humphrey  v.  Baker,  103  U.  S.  786, 
26  L.  ed.  456;  Kimberly  v.  Ar»w,40Fed.  Rep. 
548;  Re  Wastiington  <fc  O.  R.  Co.  140  U.  S.  91, 
85  L.  ed.  339;  Stafford  v.  Bryan,  2  Paige.  45, 
2  L.  ed.  806;  Lyon  v.  Merritt,  6  Paige.  473,  3 
L.  ed.  1066;  Wilkins  v.  Earle,  46  NT  Y.  358; 
Re  Ivgraham,  64  N.  Y.  810. 

III.  Even  if  Holden  has  any  claim  whatever 
upon  the  fund,  it  is  a  claim  addressed  in  this 
proceeding  to  a  court  of  equity,  and  it  can  be 
enforced  only  upon  equitable  principles. 

If  the  court  has  authority  to  deal  with  this 
fund  at  all,  it  has  authority  to  administer  it 
upon  equitable  principles;  and  no  equity  should 
be  more  controlling  than  a  claim  for  the  ex- 
pense of  establishing  the  very  proposition  but 
for  which  the  fund  must  have  taken  a  totally 
different  direction. 

Stanton  v.  Hatfield,  1  Keen,  858;  Thompson 
V.  Cooper,  1  Colly.  Ch.  Cas.  87 ;  Sutton  v. 
Doggett,  3  Beav.  9. 
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IV.  When  Hamilton,  in  January,  1884,  called 
upon  Holden  for  information  concerning 
Smith's  financial  condition,  Holden  was  bound 
in  honesty  to  disclose  the  existence  of  the 
mortgafse  (if  in  fact  it  then  existed)  which  he 
now  sets  up.  His  omission  to  disclose  it,  al- 
though he  knew  at  the  time  he  took  it,  as  he 
now  admits,  that  Smith  was  already  embar- 
rassed in  his  business,  his  withholding  it' from 
record  lest  Smith's  credit  should  be  impaired, 
and  his  statement  that  Smith  was  "doing  well," 
were  contrary  to  the  requirements  of  fair  deal- 
ing towards  Hamilton,  and  his  conduct  in  re- 
lation thereto  estops  him  now  from  setting  up 
the  claim  which  he  alleges  against  Hamilton. 

1  Jones,  Mortg.  ^§  602-604,  and  cases  cited; 
BriggB  v.  Jones,  L.  R.  10  Eq.  d2;  Bigelow, 
Estoppel,  chap.  18, 481-442, 449-502;  VAmaur- 
eux  V.  Vandenburgh,  7  Paige,  816,  4  L.  ed.  171, 
82  Am.  Dec.  635;  1  Story,  Eq.  Jur.  §  890; 
Brinckerlioff  y,  Lannng,  4  Johns.  Ch.  65, 1  L. 
cd.  765;  Farguion  v.  Johmtun,  86  Fed.  Rep. 
184;  Klein  y.  Richardeon,  64  Miss.  41;  Zimmer 
V.  Maier,  64  Md.  296;  Talcott  v.  Levj/.  47  N. 
Y.  S.  R.  899;  17iomaif  v.  Keisey,  80  Barb.  268. 

V.  Holden's  rights,  whatever  they  mi^ht 
have  been  at  some  time,  to  the  realty  of  which 
the  fund  in  court  is  a  part,  have  been  com- 
pletely foreclosed  and  cut  ofF  bv  two  separate 
actions  of  foreclosure  and  sale  under  prior 
mortgages. 

Be  Nev)  Ywh  Cent.  AH,E,R.  O?.  90N.  T. 
842;  Utter  v.  Richtnond,  112  N.  Y.  610;  8w>drd 
V.  Huntington,  94  N.  Y.  104;  Iverson  v.  Lo- 
berg,2Q  111.  179,  79  Am.  Dec.  864;  Rorer,  Ju- 
dicial Sales,  §§  479-487,  and  cases  cited  in 
notes, 

YI.  The  paper  produced  and  relied  upon  as 
Holden's  title  to  tne  fund  in  question,  was  not 
executed,  acknowledged,  and  delivered  upon 
the  day  it  bears  date,  and  that  paper  is  not,  as  it 
sow  stands,  a  genuine  instrument 

When  an  instrument  offered  in  evidence  is 
shown  to  have  been  altered  in  a  material  re- 
spect, the  burden  of  proof  is  upon  the  party 
offering  the  instrument  to  explain  the  altera- 
tion. 

Herriek  v.  Malin,  22  Wend.  888;  Jacksony. 
Osbom.  2  Wend.  555,  20  Am.  Dec.  649;  Smith 
T.  McUotean,  8  Barb.  404;  Acker  v.  Ledyard, 
8  Barb.  614;  TOUm  v.  Clinton  <&  E.  Mut.  Ins, 
Co,  7  Barb.  564;  Waring  v.  Smyth,  2  Barb.  Cb. 
11«,  5  L.  ed.  580,  47  Am.  Dec.  299. 

Mr,  Joseph  Hunn,  for  Perkins  et  dl.,  ap- 
pellants: 

.  Holden's  mortgage  is  void  as  against  these 
claimants. 

(1)  They  had  no  actual  knowledge  of  Hold- 
en's  mortgage  before  it  was  recorded. 

(2)  They  were  ''subsequent  purchasers  in 
good  faith  and  for  a  valuable  consideration," 
whose  conveyance  was  first  duly  recorded. 

Pickett  V.  Barron,  29  Barb.  505;  United 
States  Nat,  Bank  v.  Emng,  88  N.  Y.  S.  R. 
777;  Mechanics  dt  F.  Bank  v.  Wixson,  42  N.  Y. 
488;  New  Fork  Mut,  L.  Ins.  Co,  v.  Smith,  28 
Hun,  535. 

Holden's  claim  was  precluded  by  our  pro- 
ceedings in  foreclosure. 

His  mortgage  having  been  recorded  after  the 
filing  and  record  of  the  notice  of  pendency  in 
our  action  in  foreclosure,  he  is  to  be  deemed  a 
subsequent  purchaser  or  incumbrancer. 
19L.R.A. 


Code  Civ.  Proc.  §  1671;  Aurault  v.  Murphy, 
54  N.  Y.  208;  Ostrom  v.  McCann,  21  How.  Pr. 
481. 

Messrs.  William  Nathaniel  Cogrswell 
and  William  F.  Cof^Bwell,  for  respondent: 

The  power  of  the  supreme  court  over  its 
judgments  and  of  the  court  of  chancery  over 
Its  decrees,  to  the  end  that  Justice  may  be  doue, 
is  abundantly  well  settled. 

Batch  V.  Central  Nat,  Bank,  78  N.  Y.  487; 
Millspaugh  v.  McBride.  7  Paige,  509,  4  L.  ed. 
250.  84  Am.  Dec.  860;  Tripp  v.  Vincent,  8 
Paige,  176,  4  L.  ed.  890. 

The  court  having  the  fund  in  its  possession, 
had  complete  control  of  its  disposition  not- 
withstanding any  .previous  order  or  decree, 
and  the  relief  may  be  sought  in  such  original 
proceedings. 

Gillespie  v.  Alexander,  8  Russ.  130:  Qreigg 
V.  SomervUle,  1  Russ.  &  M.  838;  David  v. 
Friowd,  1  Myl.  &  K.  200;  Williams  v,  Gibbs, 
58  U.  S.  17  How.  239,  15  L.  ed.  135;  Re  Hovh 
ard,  76  U.  S.  9  Wall.  176, 19  L.  ed.  684;  New 
York  Mut.  L.  Ins.  Co.  v.  Salem,  3  Hun,  117. 

The  proceedings  had  before  Mr.  Cronise, 
which  went  up  to  the  court  of  appeals,  and 
also  the  motion  made  by  Mr.  Holden  for  leave 
to  come  in  which  was  argued  before  Judge 
Rumf>ey  in  February,  1887,  and  denied,  do  not 
have  the  effect  of  estoppel  of  record  precluding 
Mr.  Holden  from  setting  up  the  claim  that  he 
now  advances. 

An  order  resting  in  discretion  has  no  effect 
as  an  adjudication. 

Steubm  County  Bank  v.  Alherger,  61  How. 
Pr.  227;  &pelman  v.  Terry,  74  N.  Y.  448; 
Riggs  v.  PurseU,  74  N.  Y.  870. 

The  fund  in  court  as  to  the  respective  liens 
thereon,  at  the  time  the  money  was  paid  into 
court,  partakes  of  the  nature  of  realty  and  is  to 
be  treated  as  its  representative. 

Re  Rochester,  110  N.  Y.  159. 

The  mortgage  given  by  Gkorge  R.  Smith  to 
Holden  is  a  lien  superior  to  the  mortgage  giv- 
en by  him  to  Erickson,  Jennings  &  Company. 

The  mortgage  to  Holden  is  prior  in  point  of 
time,  and,  although  subseouent  in  point  of 
record,  is  still  superior  for  the  reason  that  the 
mortgage  to  Erickson,  Jennings  &  Company 
was  given  to  secure  an  antecedent- debt. 

Cary  v.  White,  52  N.lY.  188,  and  cases  cited; 
Jones,  Mortg.  g  168. 

The  mortgage  to  Holden  is  a  lien  superior  to 
the  assignment  to  Hamilton. 

Holden's  mortgage  is  prior  in  point  of  date 
of  execution  and  of  record. 

Westbrook  v.  Gleason,  79  N.  Y.  28. 

All  questions  of  fact  in  reference  to  Holden's 
mortgage  having  been  decided  by  the  general 
term  in  favor  oi  Holden.  the  decision  of  the 
supreme  court  in  reference  thereto  is  conclu- 
sive upon  this  court. 

Code  Civ.  Proc.  §  1887. 

If  alterations  in  an  instrument  appear  to  be 
in  the  same  handwriting,  the  same  mk,  unless 
something  appears  to  the  contrary,  the  altera- 
tions will  be  presumed  to  be  contemporaneous 
with  the  execution  of  the  instrument. 

Oreenl.  Ev.  g  564,  and  notes. 

Where  property  has  been  delivered,  or  the 
proceeds  of  property  paid,  or  money  paid,  in 
pursuance  of  a  judgment,  order  or  decree  of 
a  court,  which  has  been  subsequently  reversed. 


1891 


Be  Afplicattok  of  Roohebteb. 


165 


nrated,  or  set  aside,  the  court,  in  the  exercise 
of  i'9  einera]  jurisdiction,  will  compel  restitu- 
tioD  of  all  wbich  has  been  lost  by  such  vacated 
lodgmeDt,  order  or  decree,  and  this  too.  even 
m  behalf  of  and  against  those  who  are  not 
tecboicallv  parties  to  the  action  or  proceeding. 
Chamberlain  v.  OhoUs,  85  N.  Y.  477;  & 
parU  Morris,  76  U.  S.  9  Wall.  606, 19  L.  ed. 
799;  Morris  ▼.  United  SCatss,  75  U.  8.  8  WalL 
507, 19  L.  ed.  481;  Jfort/iwestern  Fuel  Co.  v. 
Brock,  139  U.  8.  216, 85  L.  ed.  151. 

Finch*  /.,  delivered  the  opinion  of  the 

coart. 
The  questions  involved  in  this  appeal  arise 
from  a  struggle  among  creditors  for  a  pri- 
orilj  of  payment  out  of  a  fund  paid  into  court 
by  the  city  of  Rochester  as  compensation  for 
&  water  ri^ht  taken  from  the  landowner  by 
ooodemnation  proceedings.  The  fund  was 
oQce  awarded  to  Hamilton  in  a  contest  be- 
tween him  and  the  executor  of  the  landowner, 
bat  to  which  Holden  was  not  a  party.  Before 
tbe  money  was  paid  over  to  Hamilton, 
Holden  intervened,  asserting  a  prioritjr  of 
eqoitablc  lien,  and,  pending  that  litigation, 
and  because  of  it,  the  fund  was  transferred 
from  tbe  savings  bank  to  Hamilton  under  and 
bj  force  of  a  stipulation  which  first  recites 
the  facts  and  tnen  proceeds  thus;  ''Now, 
therefore,  it  is  stipulated  and  agreed  that  the 
Bid  fand  so  on  aepoeit  in  the  Mechanics' 
SaTinffs  Bank,  or  such  part  thereof  as  shall 
be  withdrawn  by  said  Hamilton  in  pursuance 
of  the  said  order  of  this  court  in  case  it  shall 
be  finally  held  either  in  the  above-entitled 
proceeding  or  in  the  said  action  that  the  same 
or  any  part  thereof  rightly  belongs  to  said 
Holden.  and  any  order  or  Judgment  shall 
finally  be  made  which  directs  the  same  or  any 
part  thereof  to  be  paid  to  the  .said  Holden, 
the  said  Hamilton  will  account  for  tbe  fund 
so  withdrawn  by  him,  with  interest  thereon 
from  the  time  of  his  withdrawal  thereof  to 
the  time  of  such  payment,  at  the  rate  of  four 
perceDt  per  annum,  and  will  pay  over  to  said 
Holden  such  sum  of  money,  with  the  same 
effect,  and  to  the  same  amount,  as  if  the  same 
b&d  actually  remained  on  deposit  in  the  said 
sayings  bank,  at  the  rate  of  interest  afore- 
iaid.'^  In  accordance  with  this  stipulation 
the  fund  was  transferred  to  the  custody  of 
Hamilton,  and  Holden  was  allowed  to  in- 
terrene  in  the  original  proceeding,  and  set 
out  and  assert  his  claims,  which  have  been 
recognized  as  prior  and  paramount  to  those 
of  Hamilton.  At  the  outset  of  tbe  argument 
it  is  contended  on  behalf  of  Hamilton  that 
Jhe  fund  is  no  longer  in  court ;  that  it  has 
'"fien  oaid  over  to  him  in  pursuance  of  a 
lawful  order  of  the  court  for  its  distribution, 
ud  has  ceased  to  be  subject  to  control  in  the 
(^ginal  proceeding.  It  is  insisted  that  such 
proceeding  is  at  an  end,  with  all  its  purposes 
{ccomplished,  and  all  its  authority  ex- 
baosted,  and  that  the  sole  remedy  of  Holden 
13 through  an  action  against  Hamilton,  based 
Qpon  tbe  former's  equitable  right  and  the 
terms  of  the  stipulation.  The  objection  is, 
of  course,  formal,  and  outside  of  the  merits 
of  the  controversy ;  but  it  goes  to  the  juris- 
<iiction,  and  if  sustained  is  decisive  of  tbe 
appeal.    But  I  am  unable  to  see  that  the ! 


transfer  of  the  fund  to  Hamilton  under  the 
terms  of  the  stipulation  was  intended  to  or 
did  take  the  money  out  of  the  court  and  end 
the  judicial  control  over  it  flowing  from  the 
nature  of  the  condemnation  proceeding.  The 
stipulation  itself  recites  the  existing  situa- 
tion as  the  cause  and  occasion  of  the  agree* 
ment.  The  fund  had  been  adjudged  to  belong 
to  Hamilton,  as  between  him  and  the  execu- 
tor of  Smith,  but  nothing  had  been  adjudged 
as  against  Holden,  unless  possibly  by  a  de« 
fault,  which  the  court  was  at  liberty  to  ex- 
cuse and  open.  Holden  intervened  to  stop 
and  prevent  payment  of  the  fund  under  the 
existing  order,  to  retain  that  fund  in  court, 
and  subject  to  another  and  different  judicial 
distribution,  founded  upon  claims  and  equi- 
ties never  as  yet  presented  for  consideration. 
He  was  endeavoring  to  lay  his  hand  upon  tbe 
fund,  with  a  view  to  keep  it  undistributed 
until  his  equities  should  be  determined,  and 
for  that  purpose  had  in  progress  and  pending 
both  an  action  and  a  motion  to  open  his  de- 
fault, in  each  of  which  he  had  been  defeated, 
but  had  taken  an  appeal  pending,  and  in  aid 
of  which  he  had  moved  to  stay  payment  until 
the  appeals  should  be  determined.  In  this 
situation  of  affairs  the  stipulation  was  made, 
and  it  explicitly  provides  that,  if  it  shall 
be  finally  held,  either  in  the  action  or  pro- 
ceeding, that  the  fund,  in  whole  or  in  part, 
belongs  to  Holden,  ''the  said  Hamilton  will 
account  for  it,  with  the  same  effect,  and  to 
the  same  amount,  as  if  the  same  had  remained 
actually  on  deposit  in  the  said  savings  bank.** 
The  stipulation  recognizes  the  pendency  of 
the  condemnation  proceeding,  Holden's  effort 
to  be  heard  therein,  his  possible  success,  and 
Hamilton's  duty  thereupon  to  pay  over  tbe 
fund ;  and  it  is  subject  to  that  right,  subject 
to  the  power  of  the  court  in  that  proceeding 
to  divert  the  fund  to  a  new  ownership,  that 
the  consent  is  given ;  not  to  devest  the  court 
of  tbe  juiisdiction,  but  merely  to  change  the 
custody  of  tbe  fund.  I  think  it  woulof  be  a 
manifest  perversion  of  tbe  terms  and  purpose 
of  the  stipulation  to  hold  otherwise. 

Several  further  propositions  advanced  by 
the  appellant  may  be  considered  together, 
since  they  admit  substantially  of  one  and  the 
same  answer.  It  is  argued  that  Holden  is 
bound  by  the  original  order,  which  awarded 
the  fund  to  Hamilton,  because  that  was  a 
proceeding  in  rem,  which  bound  every  pos- 
sible interest  in  the  fund ;  because  Uoiden 
aided  and  assisted  the  executor  in  that  pro- 
ceeding, and  so  was  represented  by  him ;  and 
because  the  order  of  this  court,  embodied  in 
its  remittitur,  could  not  be  changed  or  varied 
in  the  court  below.  All  these  things  may  be 
to  some  extent,  or  in  some  manner,  true, 
without  in  the  least  touching  the  right  of  the 
court  to  open  a  default,  or  let  in  to  defend 
one  who  had  omitted  to  assert  his  rights  in 
regular  and  due  season.  A  judgment  in  rem, 
at  least  before  it  is  finally  executed,  is  never 
so  conclusive  upon  the  court  which  rendered 
it  as  to  prevent  it  from  opening  a  default  or 
vacating  or  setting  it  aside  for  sutllcient  rea- 
son. That  Holden  mistakenly  supposed  that 
his  interest  lay  in  the  success  of  the  executor, 
and  so  aided  and  assisted  the  latter,  did  not 
make  him  a  party  to  the  proceeding,  or  in* 


166 


Pknivstltakia  Supbbmb  Coxtbt. 


FEa, 


toIyo  his  right  to  the  fund  as  between  him 
and  Hamilton ;  and  an  order  of  this  court, 
while  conclusiYe  between  the  parties  litigat- 
ing, does  not  prevent  the  opening  uf  the  judg- 
ment by  the  court  whose  Judgment  it  has  be- 
come for  the  hearing  of  a  new  party  and  the 
determination  of  a  new  claim. 

The  aopellant  further  contends  that  title  to 
this  fund' passed  to  the  respective  purchasers 
upon  the  foreclosure  sales  under  the  two  prior 
mortgages,  upon  the  ground  that  the  fund 
stood  in  the  place  of  the  land.  It  was  to  be 
so  regarded  for  the  purpose  of  measuring  and 
settling  the  rights  of  the  parties  interested, 
{Be  Bochestffr,  110  N.  Y.  159 ;  Utiffr  v.  BUh- 
fnond,  112  N.  Y.  610,)  but  the  paramount 
right  of  the  city  withdrew  from  the  lien  of 
the  mortgages  the  water  right  condemned, 
and  transferred  it  to  the  city,  free  and  dis- 
charged from  the  mortgage  liens.  That  oc- 
curred before  either  sale.  The  balance  of  the 
land  only  could  be  sold  and  conveved  on 
the  foreclosure.  The  referee's  deed  could 
convey  and  did  convey  only  that  balance,  and 
the  right  of  the  mortgagees  became  merely 
an  equitable  lien  upon  the  fund  in  the  hands 
of  the  court  to  the  extent  of  any  deficiency 
which  the  land  sold  did  not  pay.  There  was 
such  a  deficiency  on  the  sale  under  the  Smith 
mortgage.  There  could  have  been  none  on 
the  theory  that  the  whole  fund  was  for  sale, 
and  would  pass  by  the  referee's  deed.  Ap- 
plication was  made  to  the  court  for  the  pay- 
ment of  that  deficiency,  which  was  granted, 
and  Hamilton  thereupon  paid  it,  and  has 
been  allowed  to  retain  that  payment  as 
against  Holden.  Pending  the  proceedings  on 
the  motion  for  distribution,  Hamilton  has  ac- 

S aired  the  title  of  the  purchaser,  but  that 
tie  covered  only  the  land  remaining  under 
the  1  ien  of  the  mortgage.  The  fund  was  not 
sold ;  it  simply  remained  in  the  hands  of  the 


court  for  distribution.  As  to  ft,  so  much  of 
the  purposes  of  a  foreclosure  as  consists  in 
turning  land  into  money  was  already  accom- 
plished, and  the  money  stood  in  the  place  of 
the  land  for  the  purpose  of  equitable  dis- 
tribution, and  not  as  the  subject  of  a  needless 
and  superfluous  sale.  Treating  it  as  land, 
to  ascertain  and  fix  rights  could  not  alter  the 
real  and  existing  fact  that  it  was  proceeds  of 
land  already  sold,  and  merely  awaited  dis- 
tribution according  to  the  antecedent  rights 
and  liens  of  those  interested.  Neither  fore- 
closure gave  title  to  the  fund,  or  altered  the 
duty  of  proper  distribution  by  the  court. 
That  fund  was  the  product  of  a  paramount 
preceding,  which  cut  off  every  right  in  the 
water,  both  of  owners  and  incumbrancers,  so 
that  there  could  be  neither  sale  nor  foreclosure 
as  to  that,  and,  instead,  there  remained  an 
equitable  lien  upon  the  proceeds,  to  be 
worked  out  by  the  court  empowered  to  dis- 
tribute. 

Two  further  objections  are  made  to  the  re- 
covery by  Holden,— one,  that  he  is  equitably 
estopped  from  setting  up  his  lien  bv  reason 
of  a  conversation  with  Hamilton,  relating  to 
Smith's  affairs ;  and  the  other,  that  Holden *s 
mortgage  was  a  fraudulent,  and  not  a  gen- 
uine, instrument.  It  seems  only  necessary 
to  say  that  none  of  the  essential  elements  of 
an  estoppel  existed  in  the  casual  conversation 
relied  on,  and  that  the  findings  settle  upon 
the  evidence  the  question  of  fact  as  to  the 
genuineness  of  Holden' s  mortgage.  That 
mortgage  had  priority  over  Hamilton's  as- 
signments, both  as  to  its  execution  and  its 
record ;  and  over  the  Perkins*  mortgage,  be- 
cause earlier  executed ;  and,  although  that 
instrument  was  first  recorded,  it  gained  no 
advantage  from  that  priority,  because  given 
to  secure  an  antecedent  debt.     All  concur. 

The  order  shotUd  be  afflrmad  with  costs. 
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1*  The  effect  of  a  responslTe  answer 
as  evidence  cannot  be  accorded  to  a 
▼erifled  pleading^  the  Jurat  to  which  sets  out 
the  truth  of  its  aJleKatlons  "so  far  as  they  are 
therein  stated  "  as  of  the  pleader^s  own  knowl- 
edge, and  the  pleading-  oontaJns  not  a  single  alle- 
gation that  purports  to  be  as  of  his  own  knowl- 
edge. 

£•  A  mutoal  mistake  in  sappoflin^  a 
person  whose  life  was  insured  to  be 
still  alive  iB  ground  for  setting  aside  a  ooo- 
traot  by  which  the  insurance  policy  was  surren- 
dered for  a  paid-up  policy.  In  order  to  avoid 
further  payment  of  burdensome  premiums. 

(February  U,  189B.) 

Non.— For  the  report  of  this  novel  case  on  the 
former  appeal,  see  Riefrei  v.  American  L.  Ins.  Go. 
11 L.  R.  A.8B7,  and  note,  140Pa.lS8. 
19  L.  R.  A. 


A  PPEAL  by  complainant  from  a  decree  of 
n.  the  Court  of  Common  Pleas,  No.  4,  for 
Pbiladelpbia  County,  iu  favor  of  defendant  in 
an  action  brought  to  compel  the  reinstatement 
of  a  life  insurance  policy.     Reversed, 

Jacob  Riegel  being  a  creditor  of  Henry  G. 
Leisenring  took  out  a  policy  of  insurance  on 
the  letter's  life  for  the  sum  of  $6,000.  Leis- 
enring afterwards  left  Philadelphia  and  his 
whereabouts  became  unknown  to  the  com- 
pany and  holder  of  the  policy.  Riegel  died  in 
1880,  and  complainant  succeeded  to  his  rights 
and  to  the  policy.  She  paid  the  premiums 
until  1889  when  she  surrendered  the  |6,000 
policy  to  the  company  for  a  paid-up  policy  of 
$2,500.  She  subsequently  ascertainea  that  at 
the  time  of  such  surrender  Leisenring  was 
dead,  and  she  thereupon  instituted  this  suit  to 
compel  a  reinstatement  of  the  surrendered  pol- 
icy. The  master  found  as  matter  of  fact  and 
as  a  matter  of  law  that  the  parties  dealt  at  the 
time  of  the  surrenaer  of  the  policy  on  the  baait 
that  Leisenring  was  then  alive. 

Further  facts  appear  in  the  opinions. 

Meters.  William  W.  Porter  and  Fred- 
erick J.  QeigeVf  for  appellant: 


See  also  20  L.  R.  A.  380;  28  L.  R.  A.  478. 


RiBQEL  T.  AmU&ICAJY  LlFB  InB.  Co. 


187 


The  affidavit  to  the  answer  is  that  "  the  al- 
le^iloDS  of  the  foregoing  answer  so  far  as 
they  are  therein  stated  of  nis  own  knowledge 
mre  true,  and  so  far  as  therein  stated  upon  In- 
formation  and  belief,  he  believes  them  to  be 
txne."  As  it  is  clear  that  he  could  have  no 
personal  knowledge  of  the  facts,  the  alle^- 
tioos  of  the  answer  must  be  made  only  on  m- 
formation  and  belief.  If  it  be  so,  the  answer 
cannot  be  regarded  as  responsive,  in  the  sense 
that  it  requires  any  evidence  other  than  that  of 
the  plaintiff  to  rebut  its  allegations. 

StM^er's  App,  104  Pa.  609;  EaUnCa  App,  66 
Pa.  488:  3  Greenl.  Ev.  §287;  Goleman  v.  Boss, 
46  Pa.  185;  1  Dan.  Ch.  Pr.  &  PI.  *846. 

Jtfr.  Henry  Haslehurst,  for  appellee: 

The  amended  bill  averred  '*  That  both  the 
parties  to  the  transaction  acted  in  respect 
thereto  on  the  basis  that  Leisenring  was  alive, 
-whereas  he  was  then  dead." 

The  answer  denied  the  truth  of  the  amend- 
ment in  clear,  positive  and  express  words,  and 
-was  therefore  conclusive  in  the  respondent's 
favor  until  it  was  overcome  bj  the  satisfactory 
testimony  of  two  opposing  witnesses,  or  of  one 
-witness  corroborated  by  other  circumstances 
and  facts  which  gave  it  a  greater  weight  than 
the  answer,  or  which  are  equivalent  in  weight 
to  a  second  witness. 

Burke' 9  App,  99  Pa.  861;  Priesileu's  App,  4 
T^  R.  A.  503,  127  Pa.  482;  EaUmh  App.  66 
PlB.  490. 

Sterrett*  J,,  delivered  the  opinion  of  the 
court: 

When  this  cause  was  here  two  years  ago, 
on  appeal  from  decree  sustaining  the  general 
demurrer,  and  dismissing  the  bill,  an  amend- 
ment, for  the  purpose  of  clearly  expressing 
what  at  most  was  onlv  implied,  was  moved, 
and  allowed  at  bar,  by  adding  to  the  fifth 
paragraph  of  the  bill  these  words:  "Both 
of  the  parties  acting  in  respect  to  the  trans- 
action on  the  basis  that  the  said  Leisenring 
was  then  alive.**  That  defect  in  the  bill, 
however,  did  not  appear  to  be  the  ground 
on  which  the  demurrer  was  sustained  in 
the  court  below.  The  plaintiff's  equity, 
irrounded  on  averments  of  fact  contained  m 
the  bill,  and  admitted  by  the  pleading  was 
then  fully  considered,  and  emphatically  sus- 
tained, in  a  clear  and  convincing  opinion 
hv  our  Brother  Williams,  reported  m  140  Pa. 
201,  11  L.  R.  A.  857.'  The  decree  was  accord- 
ingly reversed,  and  record  remitted,  with 
direction  that  the  defendant  plead  or  answer, 
etc.  After  full  consideration  of  the  facts 
and  circumstances,  the  opinion  referred  to 
concluded  thiis:  *'Upon  these  facts,  if  the 
attention  of  the  learned  judse  had  not  been 
diverted  from  them,  we  feel  sure  he  would 
have  reached  the  same  conclusion  that  we 
have  reached,— that  it  would  be  grossly  in- 
equitable to  hold  the  plaintiff  to  a  bargain 
inade  under  the  influence  of  a  mistake  of  fact 
like  that  before  us.  This  mistake  the  de- 
murrer admits.  If  there  had  been  any  circum- 
at&nce  which  the  defendant  could  have  set 
up  to  show  that  a  correction  of  this  mistake 
at  this  time  would  be  inequitable,  it  should 
have  been  shown  to  the  court  by  answer.  If 
auch  circumstances  do  exist,  thev  may  ' 
be  presented,  as  the  case  goes  back  to  enai 
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the  defendant  to  take  defense  upon  the  mer- 
its." The  defendant  company,  having  been 
declared  insolvent,  was  duly  dissolved,  on 
application  of  the  attorney -general,  more 
than  a  year  before  the  answer  was  filed  by 
Mr.  Ritchie,  the  then  president  of  the  Real 
Estate  Title  Insurance  Company,  which,  in 
the  interim,  appears  to  have  been  appointed 
receiver  of  the  defunct  company.  JNo  plea 
or  answer  was  ever  filed  by  any  officer  of  said 
companv,  nor  by  any  one,  on  its  behalf, 
who  had  any  knowledge,  otherwise  than  by 
information  obtained  from  others,  of  the  facts 
averred  in  the  bill.  Mr.  Ritchie  and  his  com- 
pany were  entire  strangers  to  the  transaction, 
and  neither  of  them  appears  to  have  had  any 
knowledge  of  the  facts  upon  which  plaintiff's 
equity  is  grounded;  and  of  course  it  was 
impossible  for  him,  as  president  of  the  re- 
ceiver companj,  to  answer  otherwise  than 
upon  information  and  belief.  In  the  jurat 
to  his  answer  he  swears  the  allegations 
thereof  are  true  **  so  far  as  they  are  therein 
stated  as  of  his  own  knowledge,"  etc.  ;  but 
the  answer  contains  not  a  single  allegation 
•that  purports  to  be  **  aa  of  his  own  knowl- 
edge.* 

The  special  evidential  efficacy  of  a  respon- 
sive answer  in  equitv  is  due  to  the  fact  that 
the  plaintiff,  by  calling  on  the  defendant  to 
answer  the  allegations  of  the  bill,  appeals 
to  his  conscience,  accredits  him  and  pro  hoc 
makes  him  his  own  witness.  The  plaintiff 
in  this  case  never  called  upon  Mr.  Ritchie, 
or  any  other  stranger  to  the  transactions  al  - 
leged  in  the  bill,  to  make  answer  thereto. 
The  officers  of  the  insurance  company,  who 
were  cognizant  of  those  transactions,  were 
.the  proper  persons  to  deny,  if  they  could  of 
their  own  knowledge,  the  averments  of  the 
bill,  and  thus  make  the  answer  responsive. 
The  answer  of  Mr.  Ritchie  in  this  case  is 
in  no  sense  a  responsive  answer.  It  is  merely 
pleading ;  and,  as  such,  put  in  issue  the  facts 
in  dispute  without  more.  Eaton's  App.  66 
Pa.  490 ;  Burke's  App,  99  Pa.  861 ;  Socher's 
App,  104  Pa.  609 ;  OoUman  v.  Boss,  48  Pa. 
185 ;  Story,  Eq.  Jur.  §§  1628.  1529 ;  8  Greenl. 
Ev.  §§  287-289 ;  Dan.  Ch.  Pr.  &  PI.  846.  In 
note  to  the  latter  it  is  said  that  an  answer 
which  alleges  as  facts  what  the  defendant 
could  not  personally  know,  though  respon- 
sive to  the  bill,  simply  puts  plaintiff  upon 
proof  of  his  own  allegations.  So,  too,  in  3 
Greenleaf  on  Evidence,  §  287,  it  is  said  that, 
if  the  fact  asserted  by  the  defendant  is  such 
that  it  is  n  t  and  cannot  be  within  his  own 
knowledge,  but  is  in  truth  only  an  expression 
of  his  strong  conviction  of  its  existence,  or 
is  what  he  deems  an  infallible  deduction 
from  facts  which  were  known  to  him,  his 
answer  is  not  responsive,  in  the  sense  of  be- 
ing evidence  in  his  own  favor.  The  nature 
of  his  testimony  cannot  be  changed  by  the 
positiveness  of  his  assertion.  The  i  nswer  of 
an  infant  by  his  guardian  ad  litem,  though 
it  be  responsive  to  the  bill,  and  sworn  to  by 
the  guardian,  is  not  evidence  in  his  fp.vor. 

But  whether  the  answer  be  regarded  as  re- 
sponsive or  not.  the  proofs  were  quite  suffi- 
cient to  warrant  the  learned  master  in  find- 
ing, as  he  did,  the  truth  of  every  material 
averment  in  the  bill.     His  findings  of   fact 
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are  in  strict  accord  with  the  uncontradicted 
testimony,  and  his  conclusions  of  law  are  so 
manifestly  correct  that  his  report  should  have 
been  unhesitatingly  approved,  and  decree 
made  in  accordance  therewith.  No  testimony, 
either  written  or  oral,  was  introduced  by  or 
on  behalf  of  the  defendant.  All  the  material 
facts  on  which  plaintiff's  equity  is  grounded 
were  as  clearly  and  conclusively  established 
as  if  they  had  been  admitted  by  answer,  or 
by  demurrer  to  the  bill ;  so  that  practically 
we  have  now  before  us  substantially  the  same 
questions  that  were  fully  considered  and  de- 
termined when  the  case  was  here  before.  In 
that  appeal  the  fourth  and  fifth  specifications 
of  errors  are  quotations  from  the  opinion  of 
the  learned  president  of  the  court  below  dis- 
missing the  bill,  wherein,  speaking  of  the 
new  contract,  he  says :  *'  (4)  It  was  not  a 
contract  induced  by  a  mistake  about  facts, 
but  a  contract  made  in  view  of  doubtful 
facts,  and  because  of  the  doubtful  facts. 
(5)  It  was  in  the  nature  of  a  compromise, 
founded  upon  the  doubts  which  existed,  not 
upon  any  mistake  of  the  facts. '^  In  this 
appeal  the  third  specification,  quoted  from 
the  opinion  of  same  learned  judge,  again 
dismissing  the  bill,  is  that  "the  new  contract 
was  not  a  contract  induced  by  mutual  mis- 
take about  the  facts,  but  a  contract  made  in 
view  of  doubtful  facts,  and  because  of  the 
doubtful  facts. "  The  second  specification  in 
this  is  in  e£Fect  the  same  as  the  fifth  in  the 
former  appeal.  These  propositions  go  to  the 
very  heart  of  the  plaintiff's  case.  They  sub- 
stantially involve  the  only  cardinal  questions 
that  are  or  ever  have  been  in  it,  and  about 
which  there  is  the  slightest  room  for  doubt. 
They  are  the  very  questions  that  were  con- 
sidered and  decided  by  this  court  when  the 
case  was  here  before.  That  clearly  appears 
in  the  opinion,  wherein,  after  reciting  the 
facts  averred  in  the  bill,  it  is  said:  ^*The 
case  presented  on  these  facts  was  that  of  a 
contract  entered  into  under  the  influence  of 
a  mutual  mistake,  and  a  claim  for  relief  from 
such  contract.  The  mistake  was  in  relation 
to  the  fact  of  Leisenring's  death.  Both  par- 
ties evidently  supposed  and  acted  on  the 
supposition  that  he  was  alive,,  and  that  the 
annual  premiums  upon  his  life,  which  had 
become.  Durdensome  to  Mrs.  Riegel,  must  be 
continued  indefinitely  until  his  death  should 
take  place.  As  it  had  become  difflcult  for 
her  to  pay  these  premiums,  tlie  only  way  in 
which  she  could  be  relieved  from  them  was 
to  surrender  her  policy,  and  accept  a  paid-up 
policy  for  such  smaller  sum  as  the  premiums 
already  paid  would  purchase.  Rather  than 
take  the  risk  of  losing  the  entire  amount  of 
the  policy,  by  her  inability  to  keep  up  the 
annual  payments,  she  surrendered  her  policy 
for  |6,000,  and  accepted  in  lieu  of  it  a  paid- 
up  policy  for  |2,500.  This  was  the  contract 
she  made  while  in  ignorance  of  Jjeisenring's 
death.  At  the  time  she  made  it  she  was 
already  relieved  from  the  burdensome  pre- 
miums, and  the  entire  amount  of  the  policy 
was  honestly  due  her  from  the  company. 
What  was  the  effect  of  the  mifitake  upon  her? 
Simply  to  take  from  her  the  difference  be- 
tween the  two  policies,  and  give  her  abso- 
lutely nothing  for  it.  She  surrendered  a 
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policy  for  $6,000,  on  which  the  liability  of 
the  company  was  already  fixed,  and  received 
one  for  $2,500,  to  secure  relief  from  a  burden 
already  removed.  The  company  parted  with 
nothing.  She  secured  nothinfl^.  The  whole 
transaction  was  a  mistake,  ana,  if  the  decree 
of  the  court  stands,  the  result  will  be  to  take 
$8,500  from  Mrs.  Hiegel  and  give  It  to  the 
insurance  company.  These  facts  seem  to  ua 
to  present  a  clear  and  a  strong  case  for  equi- 
table relief,  so  strong,  indeed,  that  a  mere 
statement  of  them  is  the  only  argument  nee* 
essary  for  its  support.  The  duty  of  a  chan- 
cellor to  relieve  in  cases  of  mutual  mistake 
is  so  well  settled  that  no  citation  of  author- 
ities can  be  needed.  .  .  .  The  learned 
judge  who  heard  this  case  in  the  court  below» 
and  who  is  thoroughly  familiar  with  the 
principle  to  which  we  have  referred,  seema 
to  have  been  misled  in  regard  to  the  facts  set 
up  in  the  bill.  He  treats  the  arrangement 
made  between  Mrs.  Riegel  and  the  company 
on  the  20th  of  March  as  a  compromise  of  a 
claim  against  the  company  for  the  alleged 
death  of  Leisenring,  whicn  Mrs.  Riegel  was 
unable  to  establish,  because  unable  to  show 
the  death.  As  the  fact  of  the  death,  and  the 
consequent  liability  of  the  company  on  the 
policy,  were  uncertain,  it  was  a  case  for  the 
application  of  the  doctrine  that  the  adjust- 
ment of  a  doubtful  claim  constituted  a  valid 
consideration  for  the  surrender  of  the  policy 
and  the  acceptance  of  the  new  one,  ana  upon 
this  theory  tne  decree  was  entered.  But  it 
nowhere  appears  that  Mrs.  Riegel  made  any 
claim  on  tne  company,  or  supposed  that  she 
had  any.  She  was  asking  relief  from  future 
payments  of  premiums  on  a  policy  on  which 
she  supposed  future  payments  would  have  to 
be  made,  and,  to  get  this  relief,  she  was  will* 
ing  to  sacrifice  more  than  one  half  of  the  sum 
insured.  The  company  was  willing,  in  con- 
sideration of  the  large  reduction  of  its  lia* 
bility,  to  give  her  a  policy  for  what  her  pay- 
ments would  purchase,  and  relieve  her  in 
future.  This  is  an  exchange  often  made,  and 
ad j  usted  by  wel  1  •  settl  ed  ru  l  es.  It  was  a  com- 
promise of  nothing.  We  do  not  doubt  the 
correctness  of  the  rule  applied  by  the  learned 
judffc  in  cases  to  which  it  is  fairly  appli- 
cable, but  this  is  not  one  of  them.  The  plain- 
tiff distinctly  avers  that  she  did  not  know  of 
the  death  of  Ijeisenring  until  some  ten  days 
after  the  exchange  of  policies  was  effected, 
and  that  'both  parties  to  the  transaction  were 
acting,  in  respect  thereto,  on  the  basis  that 
Leisenring  was  alive. '  She  distinctly  avers 
that  the  object  of  the  arrangement  was  to 
secure  relief  for  herself  from  the  indefinite 
payment  of  premiums  that  had  become  bur- 
densome to  her ;  that  the  new  policy  was  ac- 
cepted for  that  reason,  and  the  old  one  sur- 
rendered, at  a  time  when,  had  she  known  the 
fact,  she  was  entitled  to  demand  the  entire 
sum  upon  which  she  had  so  lon^  and  so 
steadily  paid  the  burdensome  premiums." 

Little,  if  anything,  can  be  profitably  added 
to  what  is  so  clearly  and  forcibly  said  in  the 
foregoingquotations  in  support  of  our  former 
decree.  The  error  into  which  the  learned 
judge  of  the  common  pleas  appears  to  have 
unintentionally  fallen  in  the  outset,  and  to 
which  he  seems  to  cling  so  pertinaciously. 
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Is  not  90  much  in  regard  to  the  well -settled 
principles  of  equity,  upon  which  relief  is 
gmnted  in  cases  of  mutual  ignorance  or 
mistake  of  material  facts,  as  in  the  construc- 
cion  which  he  put  upon  the  undi8i>uted  acts 
and  declarations  of  the  parties  to  this  conten- 
tion, and  the  circumstances  connected  there- 
with. Sufficient  reference  to  those  principles 
is  mnde  in  our  former  opinion,  hut  it  may 
not  be  amiss  to  revert  to  some  of  them.  The 
general  rule  is  that  an  act  done  or  a  contract 
made  under  a  mistake  of  a  material  fact  is 
Toidable  and  relievable  in  equity.  The  fact 
must  of  course  he  material  to  the  act  or  con- 
tract ;  for,  though  there  may  be  an  accidental 
mistake  or  ignorance  of  the  fact,  yet,  if  the 
act  or  contract  is  not  materially  affected  by 
it,  relief  will  not  be  granted.  Thus,  A.  buys 
from  B.  an  estate  to  which  the  latter  is  sup- 
posed to  have  an  unquestionable  title.  It 
tiims  out,  upon  due  investigatioD  of  the  facts 
unknown  at  the  time  to  both  parties,  that  B. 
has  no  title ;  as,  if  there  be  a  nearer  heir  than 
B. ,  who  was  supposed  to  be  dead,  but  Is  in 
fact  li  ving.  In  such  a  case  equity  would  re- 
lieye  the  purchaser  and  rescind  tne  contract. 
But  suppose  A.  buys  from  B.  an  estate  the 
location  of  which  was  well  known  to  each  of 
them,  and  they  mutually  believed  it  con- 
tained 20  acresi  when  in  fact  it  contained 
only  19}  acres,  and  the  difference  would  not 
have  varied  the  purchase  in  the  view  of  either 
party  ;  in  such  a  case  the  mistake  would  not 
be  ground  for  rescission  of  the  contract.  1 
Btory,  £q.  Jur.  §8  140,  141.  It  makes  no 
difference  in  application  of  the  principle 
that  the  subject-matter  of  the  contract  be 
known  to  both  parties  to  be  liable  to  a  con- 
tingency which  may  destroy  it  immediately; 
forf  if  the  contingency  has,  unknown  to  the 
parties,  already  happened,  the  contract  will 
be  avoided,  as  founded  on  a  mutual  mistake 
of  a  matter  constituting  the  basis  of  the  con- 
tract. 1  Story,  Bq.  Jur.  §^  148a,  148^.  The 
principle  is  illustrated  by  rami  liar  examples, 
employed  by  text-writers,  thus:  A.  agrees 
to  buy  a  certain  horse  from  B.  It  turns  out 
that  the  horse  is  dead  at  the  time  of  the 
bargain,  though  neither  party  was  then  aware 
of  the  fact.  The  agreement  is  void.  A. 
agrees  to  buy  a  house  belonging  to  B.  The 
house  was  previously  destroyed  by  fire,  but 
the  parties  dealt  in  ignorance  of  that  fact. 
The  contract,  not  being  tor  sale  of  the  land 
on  which  the  house  stood,  was  not  enforce- 
able. So,  to.  A.,  being  entitled  to  an  estate 
for  the  life  of  B.,  agreed  to  sell  it  to  C.  B. 
was  dead,  but  both  parties  were  ignorant  of 
the  fact.  The  agreement  was  avoided.  For 
similar  reasons,  a  life  insurance  cannot  be  re- 
vived by  payment  of  a  premium  within  the 
time  allowed  for  that  purpose  by  the  original 
contract,  but  after  the  life  had  dropped,  un- 
known to  both  insurer  and  assured,  although 
it  was  in  existence  when  the  premium  becamo 
due,  and  although  the  insurer  ha?  waived 
proof  of  the  party's  health,  which,  by  the 
terms  of  the  renewal,  it  might  have  acquired. 
The  waiver  applies  to  the  proof  of  health, 
not  to  the  fact  of  his  beins  alive.  Pritchard 
V.  Merchants  db  T,  Mut.  L,  Aasur.  Soc.,  8  C. 
B.  X.  S.  622.  Mr.  Pollock,  in  his  excellent 
treatise  on  the  Principles  of  Contract,  *441, 
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states  the  general  principle  thus :  "  Aa 
agreement  is  void  if  it  relates  to  a  subject* 
matter  (whether  a  material  subject  of  owner* 
ship,  or  a  particular  title  or  right)  con* 
tempi ated  by  the  parties  as  existing,  but 
which  in  fact  did  not  exist.*  This  is  fol- 
lowed by  an  interesting  discussion  of  the  sub* 
ject,  with  numerous  illustrations  of  the  prin- 
ciples involved.  See  Goehrane  v.  Witha,  L. 
R.  1  Ch.  App.  68 ;  AUen  v.  Hammond,  86  U. 
S.  11  Pet.  71,  9  L.  ed.  686 ;  Bitch/^ek  v. 
Qiddinga,  4  Price,  185 ;  Sore  v.  Becker,  12 
Sim.  465 ;  Ckmturier  v.  Eaetie,  5  H.  L.  Caa. 
678. 

In  many  of  the  cases  prominence  is  givea 
to  failure  of  consideration,  resulting  from 
mutual  mistake  or  ignorance  of  material 
facts,  but  entire  failure  of  consideration  is 
not  an  essential  ingredient  in  any  case. 

It  cannot  be  doubted  that  in  exchanging 
the  old  for  the  new  policy  both  parties  acted 
on  the  basis  that  Lelsennng  was  then  alive. 
Their  every  act  in  the  transaction  was  pred- 
icated of  that  as  an  assumed  fact.  The  new 
policy,  like  the  old  one,  was  a  risk  on  a  life 
assumed  to  be  then  in  being.  The  difference 
between  them  was  that  the  one  carried  with 
it  an  obligation  on  the  part  of  the  holder  to 
pay  annual  premiums  during  the  life  of 
Leisenring ;  the  other  exempted  her  from  that 
obligation.  She  purchased  that  exemption 
by  surrendering  seven.twelfths  of  the  original 
insurance,  or  $8,500.  If  the  exchange  was 
not  made  on  the  assumption  by  both  parties 
that  Leisenring  was  then  alive,  the  company 
stultified  itself  by  issuing  a  paid-up  policy 
on  the  life  of  one  who  was  then  in  his  grave ; 
and  the  plaintiff  was  guilty  of  the  supreme 
folly  of  paying  $8,500  for  exemption  from  a 
liability  which,  by  the  previous  death  of 
Leisenring,  had  ipeo  facto  ceased.  In  other 
words,  at  the  time  the  exchange  of  policies 
was  made,  thp-  plaintiff  had  a  perfectly  valid 
claim  upon  the  defendant  for  the  full  amount 
of  the  Insurance,  $6,000,  and  surrendered 
$8,500  of  that  to  secure  exemption  from  a  li- 
ability  that  had  ceased  to  exist ;  but  she  and 
the  company  were  both  at  that  time  ignorant 
of  the  fact  that  the  life  on  which  the  original 
risk  was  taken  had  previously  dropped.  The 
supposed  element  of  doubt  as  to  whether  Lei- 
senring was  then  dead  or  not  never  entered 
into  the  contemplation  of  either  party  ;  nor 
did  it  form  any  part  of  the  consideration 
for  exchange  of  policies.  The  positive  and 
uncontradicted  proof  by  the  actuary  of  the 
company  was  that  the  amount  of  the  paid-up 
policy  was  ascertained  and  fixed,  accordinj; 
to  the  established  rules  of  the  company,  at 
the  very  sum  that  would  have  been  required 
if  Leisenring  had  been  personally  present  in 
the  office  when  the  terms  of  exchange  were 
settled.  The  central  fact  underlying  the 
transaction,  and  to  which  every  circumstance 
connected  therewith  clearly  points,  was  the 
assumption  by  both  parties  that  Leisenring 
was  then  in  full  life.  When  last  theretofore 
heard  from  he  was  alive,  and  the  presumption 
was  that  he  continued  to  live.  In  the  absence 
of  any  knowledge  to  the  contrary,  it  was 
quite  natural  ana  reasonable  that  the  parties, 
in  making  the  exchange,  should  act  upon  that 
presumption,  and  assume,  as  they  evidently 
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did,  that  he  was  still  alive.  Of  course  they 
could  not  know  positively  that  he  was  then 
alive,  any  more  than  any  one  can  certainly 
know  that  a  friend  from  whom  he  is  far  sep- 
arated by  distance  is  now  living.  In  view 
of  the  undisputed  facts  as  to  the  acts  of  both 
parties,  and  everything  connected  with  the 
transaction,  it  would  be  wholly  unreasonable 
and  unwarranted  to  hold  that  the  parties 
treated  upon  the  basis  that  the  fact  which 
was  the  subject  of  their  agreement  was  doubt- 
ful, or  that  the  contract  was  made  **  in  view 
of  doubtful  facts,  and  because  of  the  doubt- 
ful facts.  **  In  the  lieht  of  the  proofs  upon 
which  the  findings  of  the  master  are  based, 
and  of  all  the  circumstances,  the  acts  of  the 
parties  are  not  susceptible  of  any  such  con- 
struction as  has  been  put  upon  them  by  the 
learned  judge  of  the  common  pleas.  In 
short,  the  facts  established  by  the  uncon- 
tradicted proofs,  and  found  by  the  master, 
are  essentially  the  same  as  those  admitted 
by  the  demurrer,  and  upon  which  our  former 
decree  was  based.  Certainly  they  are  not  less 
favorable  to  the  plaintiff  now  than  then. 
It  therefore  appears  to  us  that  a  proper  con- 
sideration of  the  orderly  administration  of 
justice  should  have  resulted  in  a  decree  in 
accordance  with  the  views  expressed  in  our 
former  opinion. 

This  proceeding  Is  not  grounded  upon  a 
previous  rescission  of  the  agreement  under 
which  the  exchange  of  policies  was  made, 
but  is  for  the  purpose  of  enforcing  a  rescis- 
sion by  decree  of  this  court,  etc. 

It  is  tlverefore  adjudged'  that  the  decree  of  the 
court  oj  cammcm  pleas  be  reversed  and  set  aside, 
and  exceptions  to  master's  report  dismissed ; 
and  it  is  now  adjudged  and  decreed  that  the 
contract  under  which  said  exchange  of  in- 
surance policies  was  made  be  rescinded ;  that 
the  paid-up  policy  for  ;|2,500  be  surrendered 
and  canceled ;  and  that  the  original  policy  of 
insurance  be  reinstated,  as  of  date  of  its  sur- 
render; and  it  is  further  adjudged  and  de- 
creed that  the  defendant  compan^r  pay  to  the 
plaintiff  the  sum  of  $6,000,  with  interest 
from  October  4,  1889,  and  also  all  the  costs 
of  this  proceeding. 

Pazsoii»  Ch,  J.:  I  dissent,  and  would 
affirm  the  decree,  upon  the  clear  and  able 
opinion  of  the  learned  judge  below. 

That  opinion  was  as  follows : 
Thayer,  P.  J,: 

When  this  case  was  before  us  on  a  former 
hearing,  the  (question  which  was  presented 
for  our  decision  arose  upon  a  demurrer  to 
the  plaintiff's  bill.  The  bill  set  forth  that 
^Leisenring  on  whose  life  the  policy  was 
taken  out,  left  Philadelphia  in  1876,  after 
which  his  whereabouts  became  unknown. 
The  payment  of  the  annual  premiums  having 
become  burdensome  to  the  plaintiff,  and  the 
fact  being  unknown  whether  Leisenring  was 
living  or  dead,  the  plaintiff,  on  March  20, 
1889,  made  an  agreement  with  the  defendants, 
whereby  the  original  policy  was  surrendered 
by  her,  and  the  company,  in  consideration 
thereof,  issued  to  her  in  lieu  thereof  a  paid-up 
policy  for  $2,500.  Some  time  after  this  it 
was  ascertained  by  the  plaintiff  that  Leiscn- 
19  L.  R.  A. 


ring  had  died  on  or  about  March  10, 
before  the  new  agreement  had  been  made  or 
the  new  policy  issued,  and  the  plaintiff  there- 
fore prayed  to  have  the  old  policy  reinstated. " 

There  was  no  allegation  whatever  in  the 
bill  filed  of  any  mutual  mistake  of  fact  by 
the  two  parties  to  the  contract  in  substituting 
a  new  paid-up  policy  for  the  outstanding 
one,  ''the  payment  of  the  premiums  on  which 
had  become  burdensome,^  but  the  plaintiff 
contended  on  the  argument  that,  inasmuch 
as  it  had  turned  out  that  Leisenring  had,  in 
point  of  fact,  died  ten  days  before  the  new 
agreement  was  made,  that  that  fact  itself 
constituted  such  a  mutual  mistake  of  both 
parties  afl  entitled  the  plaintiff  to  have  the 
original  policy  reinstated.  We  were  unable 
to  acquiesce  in  that  view  of  the  law,  and 
gave  judgment  for  the  defendants  on  the  de- 
murrer. Our  reasons  for  doing  so  are  fully 
stated  in  140  Pa.  196,  11  L.  R.  A.  857.  Aft- 
erwards, when  the  case  came  into  the  supreme 
court  upon  appeal  from  our  decree,  the  plain- 
tiff's counsel,  seeing,  apparently,  the  defect- 
ive character  of  their  case,  adroitly  filed  at 
the  bar  of  that  court,  before  proceeaing  with 
the  argument,  an  amendment  to  their  bill, 
in  which  amendment  they  made  the  aver- 
ment that  **  the  parties  acted  in  respect  to  the 
transaction  on  the  basis  that  the  said  Leisen- 
ring was  still  alive"  (140  Pa.  201,  11  L.  R. 
A.  857).  In  the  ooinion  of  the  supreme 
court  much  stress  is  laid  upon  the  fact  that 
the  defendants  had  not  filed  any  answer  to 
the  averment  contained  in  the  amendment 
filed  at  bar,  and  that,  therefore,  the  argument 
being  upon  the  demurrer,  the  fact  averred  in 
the  amendment  must  to  be  taken  as  admit- 
ted, and  for  this  reversed  the  decree  below, 
the  court  saying  at  the  same  time:  **This 
case  goes  back  to  enable  the  defendants  to 
take  defense  upon  the  merits. "  If  the  defend- 
ants, when  the  amendment  was  filed  at  the 
bar  of  the  supreme  court,  instead  of  proceed- 
ing with  the  argument,  had  withdrawn  their 
demurrer  and  put  in  an  answer  denying  the 
fact  averred  in  the  amendment  to  the  bill 
then  made,  the  case  must  necessarily  have 
been  sent  back  without  argument  to  this 
court  in  order  to  determine  the  issue  of  fact 
thus  raised.  But  the  argument  before  the 
supreme  court  went  on  without  any  answer 
being  put  in  to  the  amended  bill,  and  thus 
it  happened  that  the  demurrer  argued  in  the 
supreme  court  was  a  different  demurrer  from 
the  one  argued  here,  and  that  judgment  was 
rendered  in  the  supreme  court  upon  plead- 
ings which  had  never  been  seen  by  this  court. 

Since  the  case  was  returned  to  us  the  de- 
fendants have  put  in  such  an  answer,  in 
which  they  categorically  deny  the  allegation 
contained  in  the  amended  bill,  that  the  par- 
ties to  the  transaction  had  acted  in  respect 
thereto  on  the  basis  that  said  Leisenring  was 
alive  at  the  time  of  the  substitution  of  the 
new  contract  for  the  old  one,  and  declare,  on 
the  contrary,  that  the  exchange  of  policies 
was  made  for  the  reason  that  it  was  impos- 
sible to  obtain  any  information  of  Leisenring, 
whether  he  was  living  or  dead,  that  the  ex- 
change of  policies  was  a  full  and  final  settle- 
ment and  adjustment  of  the  whole  matter, 
made  at  the  plaintiff's  own  special  instance 
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«nd  request,  in  order  to  rid  herself  of  the 
burden  of  further  payment  of  premiums,  and 
that  she  had  voluntarily  proposed  and  agreed 
to  renounce  all  claim  under  the  old  policy 
for  the  purpose  of  obtaining  a  paid-u{>  pol- 
icy, that  ahe  gave  the  company  a  receipt  to 
that  effect,  and  acknowledged  that  she  sur- 
rendered and  released  the  old  policy  for  the 
purpose  of  having  the  same  canceled. 

This  answer  having  been  put  in,  the  case 
"went    to   an  examiner  and   master,   before 
whom  witnesses  were  produced  and  exam- 
ined.     After  the  most  careful  examination 
of  the  evidence  thus  taken,  we  are  of  the  opin- 
ion that  the  plaintiff  has  altogether  failed  to 
make   good  her  declaration  tnat  the  agree- 
ment, whereby  the  first  policy  was  surren- 
dered and  the  new  one  issued,  was  made  under 
any  mutual  mistake  of  facts  by  the  parties. 
The   plaintiff  herself,  being  examined,  ad- 
mitted that  having  no  knowledge  whatever 
as  to  the  fact  whether  Leisenrinff  was  alive 
or  dead,  she  could  not  have  acted  under  any 
mistake  of  fact  in  regard  to  it  when  she 
asked  to  have  the  old  policy  exchanged  for 
a  new  paid-up  one.    All  the  evidence  shows 
that  both  parties  were  equally  ignorant  and 
•equally  in  doubt  upon  the  subject  of  Leisen- 
rin^*s  being  alive  or  dead ;  that  both  acted 
in  view  of  that  doubt  and  came  to  an  agree- 
ment which  was  at  the  time  entirely  satis- 
factorv  to  both.    The  defendants  possessed 
no  information  which  the  plaintiff  did  not 
possess.     They  held  out  no  inducement  to 
the  plaintiff  to  abrogate  the  old  contract  and 
enter  into  a  new  one.     The  proposition  orig- 
inated with  her,  and  was  agreed  to  only  at 
her  request.    And  she  voluntarily  released 
the  com  pan  V  from  the  first  contract  for  the 
purpose  of  obtaining  one  which,  at  that  time, 
she  conceived  to  be  more  advantageous  to 
herself.      The  case,   therefore,   falls,  as  we 
said  in  our  former  opinion,  directly  within 
the  decision  in  Perkins  v.  Gay,  3  Serg.  &  R. 
331,  that  where  the  parties  treat  upon  the 
basis  that  the  fact  which  is  the  subject  of 
agreement  is  doubtful,  the  contract  is  to  be 
held   valid,  there  being  no  concealment  or 
unfair  dealing.     So  far  as  we  can  see,  there 
was  no  evidence  whatever  before  the  master 
to  show  that  the  new  contract  was  founded 
upon  any   mutual    mistake   of  the  parties 
whatever.    At  the  time  of  the  substitution 
of  the  new  contract  for  the  old  one  not  one 
word  was  said,  on  either  side,  in  regard  to 
Leisenring  being  alive  or  dead,  or  the  proba- 


bility of  either  event.  Both  parties  con- 
sidered the  new  contract  advantageous.  She 
rid  herself  of  the  burden  of  future  premiums. 
The  defendants  diminished  the  amount  of 
the  insurance  by  surrendering  the  future 
premiums.  Both  were  willing  to  take  their 
chances  with  the  doubts  surrounding  th<^ 
facts.  The  new  contract  was  not  a  contract 
induced  by  a  mutual  mistake  about  the  facts, 
but  a  contract  made  in  view  of  doubtful 
facts,  and  because  of  the  doubtful  facts. 

Nothing  can  be  plainer  than  that  this  case 
does  not  fall  within  the  category  of  cases 
entitled  to  relief  in  equity  upon  the  ground 
of  mutual  mistake.  The  master  has  pro- 
ceeded in  his  report  upon  the  theory  that  the 
burden  was  upon  the  defendants  to  sustain 
the  answer.  On  the  contrary,  the  burden  was 
upon  the  plaintiff  to  overthrow  the  answer, 
and  that  she  has  wholly  and  signally  failed 
to  do.  The  fact  found  by  the  master  that 
the  parties  dealt  at  the  time  of  the  new 
agreement,  entered  into  on  tiie  bssis  that 
lieisenring  was  then  alive,  is  not  supported 
by  any  adequate  evidence.  It  is  denied  by 
the  answer,  and  the  answer  has  not  been 
overthrown  by  any  adequate  proof  whatever, 
for  it  does  not  matter  at  all  that  the  plain- 
tiff now  sa^s  that  she  supposed  at  the  time 
of  the  new  contract  that  Leisenring  was  alive. 
That  does  not  prove  any  mutual  mistake  of 
the  parties.  She  admits  that  she  had  no 
knowledge  whatever  upon  the  subject,  and 
that  therefore  she  could  not  have  acted  under 
any.  The  fact  is,  as  is  shown  by  all  the 
evidence,  that  both  parties  acted  in  perfect 
good  faith ;  that  both  were  equally  ignorant 
of  the  facts,  and  that  the  contract  for  a  new 
paid-up  policy  and  the  surrender  of  the  old 
one  was  deliberately  and  fairly  entered  into 
by  both  parties,  and  in  full  view  of  all  con- 
tingencies which  might  subsequently  appear. 
Under  such  circumstances  a  contract  deliber- 
ately and  fairly  entered  into  ought  not  to  be 
ripped  to  pieces  and  blown  away  under  the 
pretence  of  an  ec}uity  which  does  not  exist. 
We  are  of  opinion  that  the  master  erred  in 
his  findings  of  the  facts,  and  that  his  con- 
clusions are  therefore  erroneous.  Ordered 
that  the  exceptions  to  the  master's  report  be 
sustained ;  that  the  report  be  set  aside,  and 
that  the  plaintiff's  bill  be  dismissed,  the 
plaintiff  to  pay  the  costs. 

Mitchell,  «/.;  I  concur  with  the  Chief 
Justice  in  his  dissent 
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V. 

BOARD  OP  CANVASSERS  OP  MANIS- 
TEE COUNTY. 

( Mlob ) 

Oflldal  ballots  will  not  be  ezduded  fk*om 


the  eomit  under  a  statute  makiuRr  void  all  bal- 
lots bavin?  aoy  distinguiehin?  mark  because 
they  have  upon  them  an  unauthorized  vljrnetta 
where  it  appears  on  all  the  ballots  cast  in  the 
county  aDd  they  were  oertlfled  by  the  proper  of- 
ficers and  there  is  nothing  to  show  fraud  or 
wrongdoing  on  the  part  of  either  candidate  or 
voters;  nor  will  they  be  exciuded  because  they 


NOTX.— For  fwU  on  marks  or  devices  to  distln-  1 15  L.  R.  A.  748, 17  Colo.  888;  State  v.  Bussell  (NehJ 
Cniah  ballots,  see  fiutledge  v.  Crawford  (Cal.)  13  16  L.  R.  A.  740;  Parvln  v.  Wlmberg,  15  L.  R.  A.  775, 
L.  R.  A.  781.  See  also  later  cases,  AUen  v.  Glynn,  1 190  Ind.  581;  DeWalt  v.  BarUey,  16  L.  R.  A.  771,  140 
19  Ll  R.  A« 


.<ee  also  22  L.  R.  A.  4G8;  29  L.  R.    A.  330,  ()73,  731  :  30  L.  R.  A.  227;  34  L,  R. 
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were  not  open  to  Inspection  for  the  required  time 
before  election. 

(January  IS,  IBBS.) 

PETITION  for  a  writ  of  maDdamus  to  com- 
pel the  Board  of  Canvassers  of  Manistee 
County  to  reassemble  and  recount  tbe  vote  ca»t 
at  a  certain  election.    Denied, 

Tbe  facts  are  stated  in  the  opinion. 

Messrt,  McAlvay  A  Grant  and  P*  T. 
Glasamire  for  relator. 

Mesare,  Morse*  MeOarry  A  MeKnlghty 
for  respondent: 

These  vignettes  are  not  dlstininiisbing  marks. 
A  mark  that  is  the  same  upon  every  ballot 
voted  in  the  county  cannot  be  a  distinguishing 
mark. 

If  these  tickets  were  not  properly  certified 
to  the  election  commissioners,  the  persons  vot- 
ing these  tickets  by  the  usual  and  legal  meth- 
ods of  crosses  cannot  thereby  be  disfranchised 
and  lose  their  votes. 

Pub.  Acts  1890,  No.  190,  p.  266.  g  26;  Bow- 
ere  v.  amith  (Mo.)  16  L.  R  A.  764. 

Per  Curiamt 

The  relator  asks  for  a  mandamus  to  compel 
a  recount  of  the  votes  cast  at  the  late  election 
for  the  various  candidates  for  the  office  of 
county  treasurer.  The  relator  was  a  candidate 
for  the  office,  but  on  the  offlcihl  returns  is 
shown  to  have  received  less  than  a  plurality. 
Amon^  otber  statements  in  the  petition  is  the 
follow  mg:  "Tour  petitioner  further  shows 
that  the  said  inspectors  in  all  of  said  wards  and 
townships  counted  votes  for  said  Peter  Friske, 
[relator's  opponent,]  which  were  voted  upon 
tickets  whidi  were  printed  upon  ballots  that 
bore  distinguishing  and  distinctive  marks, 
other  than  the  legal  and  recognized  vignette, 
and  were  void  and  illegal,  and  should  not  have 
been  counted."  Attached  to  the  return  of  tbe 
respondent  is  a  copy  of  the  official  ballot  fur- 
nished to  the  voters  of  Manistee  county,  upon 
which  was  printed  six  tickets,— a  Republican 
ticket.  Democrat  ticket,  Regular  Independent 
Democrat,  Independent  Democrat,  Prohibi- 
tion, and  People^s  Party  tickets.  At  the  bead 
of  the  Regular  Independent  Democrat  ticket 
is  printed  the  regular  Democratic  vignette.  At 
the  head  of  the  county  ticket,  however,  appears 
an  addiiional  vignette,  not  corresponding  to  the 
one  placed  at  the  head  of  the  ticket.  So  at  the 
head  of  the  so-called  "  Independent  Democrat " 
ticket  is  placed  the  regular  Democrat  vignette, 
and  at  the  head  of  the  county  ticket  another 
vignette,  not  corresponding  to  the  one  placed 
at  tbe  head  of  the  ticket  It  is  contended  by 
the  relator  that  these  two  tickets  are  illegal, 
and  that  the  votes  cast  for  the  candidates  ap- 
pearing thereon  should  not,  in  any  instance, 
have  been  counted;  and  it  was  conceded  at  the 
argument  that,  if  these  votes  were  not  to  be 
counted,  relator  bad  received  a  plurality  of  the 
legal  votes  cast;  and  by  the  relator  it  is  con- 
cecled  that,  if  these  votes  are  to  be  counted, 
his  competitor  had  received  a  majority  of  the 
votes  cast,  and  therefore  a  recount  would  not 
aid  him.    The  return  shows  that  the  official  bal- 


lot was  properly  certified  under  tbe  law  bv  tbe 
''lection  commissioners,  and  it  Is  also  claimed 
t'mt  it  was  duly  certified  by  the  proper  com- 
m  ttees.  It  is  the  contention  of  the  relator  that 
b  .t  one  vignette  is  provided  for,  to  be  printed 
on  ballots  which  were  to  be  used  at  a  general 
election,  and  this  would  appear  to  have  been 
tbe  legislative  intention.  Pub.  Acts  1891,  No. 
190,  §§  9, 10.  It  is  also  claimed  by  the  relator 
that  the  ballots  were  not  open  to  Inspection,  as 
required  by  section  11  of  the  Act,  for  ten  days 
before  the  election.  The  question  presented  is 
whether  the  voter  who  votes  a  ticket  appeario^ 
upon  the  official  ballot,  duly  certifled  by  legal 
authority,  can  be  disfranchised  by  the  failure 
of  the  election  commissioners  to  comply  strictly 
with  the  statute,  and  whether  acandioate  who 
is  not  shown  to  have  participated  in  any  fraud 
can  be  defeated  of  nis  election  on  the  same 
ground. 

It  may  be  stated,  as  a  general  rule,  that  tbe 
provisions  of  law  relating  to  the  manner  of 
conducting  elections  will  not  be  held  so  far 
mandatory  as  that  a  departure  from  the  rule 
will  result  in  the  disfranchisement  of  a  district 
or  a  class  of  voteirs,  or  the  defeat  of  a  candi- 
date himself  free  from  fraud,  except  in  cases 
where  the  legislative  intent  that  such  departure 
from  the  prescribed  rule  shall  have  such  efltect 
is  clearly  and  unequivocally  expressed.  This 
Is  a  rule  which  has  been  applied  In  this  state. 
In  People  v.  Bates,  11  Mich.  864,  88  Am.  Dec 
746,  it  appeared  that  tickets  cast  for  city  officers 
were  not  found  in  the  box  provided  for  that 

Eurpose,  but  were  found  in  the  state  and  county 
ox,  and  were  counted  by  the  inspectors.  It 
was  said  by  the  court  that  the  two  elections, 
though  held  upon  tbe  same  day,  were  distinct 
and  independent  of  each  other,  as  much  as  if 
they  had  happened  on  different  days.  "  But, 
though  thus  distinct,  and  tbe  ballots  to  be  de- 
posited in  separate  boxes,  yet,  as  both  were 
held  together  under  the  supervision  of  the  same 
inspectors,  with  both  boxes  before  them  for  the 
reception  of  ballots,  the  inspector  receiving  tbe 
ballot  might  be  liable,  by  honest  mistake,  oc- 
casionally to  deposit  a  ballot  in  the  wrong  t)oz; 
and,  if  he  understood  that  the  ballots  found  in 
the  wrong  box  were  in  no  case  to  be  counted, 
he  might  do  the  same  thing  for  a  fraudulent 
purpose.  But  the  elector  is  not  to  be  deprived 
of  his  vote  either  by  the  mistake  or  fraud  of 
tbe  inspector  in  depositing  it  in  tbe  wrong  box, 
if  the  intention  of  the  voter  can  be  ascertained 
with  reasonable  certainty.  To  bold  otherwise 
would  be  to  give  more  effect  to  the  letter  than 
to  the  manifest  purpose  of  tbe  statute."  In 
Adeit  V.  Board  of  State  Canvaesera,  84  3Iich. 
420,  11  L.  R.  A.  634,  it  was  held  that  the  vote 
of  the  people  could  not  be  defeated  by  tbe 
failure  on  the  part  of  tbe  secretary  of  state  to 
^ve  notice  of  an  election,  and  that  the  provis- 
ion requiring  such  notice  was  directory,  mere- 
ly, and  not  mandatory.  Bo  it  is  stated  gen- 
erally in  McCrary  on  Elections,  (sec.  193:) 
"  Those  provisions  of  a  statute  which  affect  tbe 
time  ana  place  of  tbe  election,  and  the  legal 

Sualifications  of  tbe  electors,  are  generally  of 
le  substance  of   tbe  election,  while   those 


Pa.  629;  state  v.  McElroy,  16  L.  R.  A.  278,  44  La. 

Ann. ;  People  v.  Shaw,  16  L.  R.  A.  606, 183  N.  T. 

498;  State  v.  Black  (N.  J.)  16  L.  U.  A.  768;  State  v. 

19  L.  a  A. 


Walsh  (Com.)  17  L.  B.  A.  864;  State  v.  Ellis  (N.  C.)  IT 
L.B.  A882. 
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toQchiBg  the  lecordiag  and  return  of  the  legal 
votes  received,  and  the  mode  and  manner  of 
eoodactiog  the  mere  details  of  the  election, 
are  directory.  The  principle  is  that  irregular- 
ities which  do  not  tend  to  affect  results  are  not 
to  defeat  the  will  of  the  majority.  Tbe  will 
of  tbe  majority  is  to  be  respecte.l,  even  when 
irregularly  expressed.  The  officers  of  election 
may  be  liable  to  punishment  for  a  violation  of 
the  directory  provisions  of  a  statute,  yet  the 
people  are  not  to  suffer  on  account  of  the  de- 
fault of  their  agenta" 

But  it  is  said  that  section  86  of  the  Act  pro- 
vides that  in  the  canvass  of  the  votes  any  bal- 
lot which  shall  bear  any  distinguishing  mark 
or  mutilation  shall  be  void,  and  shall  not  be 
ctHintedy  and  it  is  insisted  that  the  ballot  in 


question  bean  a  distinguishing  mark.  The 
evident  intent  of  this  provision  was  to  provide 
against  voters  marking  the  individual  ballot 
which  they  cast,  in  such  manner  as  to  distin- 
guish it.  To  place  the  construction  upon  this 
provision  contended  for  by  relator  would  result 
in  excluding  from  the  count  all  the  ballots  cast 
in  Manistee  county;  for  upon  every  ballot  ap- 
peared these  so-called  distinguishing  marks, 
namely,  the  unauthorized  vignette. 

An  announcement  in  accordanc3  with  the 
views  herein  expressed  has  been  heretofore 
made,  and  torit  denied, 

Durandy  /.,  who  has  retired  since  the  form- 
al decision,  took  no  part  in  the  preparation  of 
1  this  opinion. 


KENTUCKY  COURT  OP  APPEALS. 


William  W.  HITE  et  al„  Exrs.,  etc.,  of  W. 

C.  Hite,  Deceased, 

«. 

Alary  E.  HITE  et  al. 


(-. 


.Ky.. 


1.  Tlie  doctrine  of  equitable  conversion 
will  not  be  applied  for  the  pnrpoee  of 
gtwing  to  the  life  tenants  a  portion  of 
the  proceeds  of  the  sales  of  onprodo^ 
ti're  real  estate  as  Jnoome  from  the  time  of 
the  testator^B  death  under  a  will  giving  tbe  ez- 
ecatora  power  to  sell  and  dlreothig  them  to 
manage  tbe  estate  00  as  to  produce  {noome  where 
from  the  facts  that  the  estate  Is  large  and  that 
the  win  directs  the  proceeds  of  sales  to  be  rein- 
Tested  it  is  evident  that  tne  testator  did  not  in- 
tend income  to  be  paid  to  the  life  tenants  on 
aoeount  of  property  from  which  none  was  re- 


S.  Money  expended  fk*om  the  income  of 
an  estate  for  taxes  or  improvements  upon 

.  unproductive  real  estate  should  be  refunded  to 
tbe  iife  tenants  from  the  proceeds  of  the  sale  of 
•ooh  real  estate. 

Z*  A  stock  diTidend  which  in  Ikct  repre- 
sents profits  made  by  the  corporation  is 
income  belonging  to  the  life  renanL 

4.  A  stock  dividend  declared  ont  of 
profits  resoltin^  fk*om  the  sale  of  real 
estnte  owned  by  the  corporation  at  the  time  of 
the  testator's  death  belongs  to  the  remainder- 


6.  The  prlwilcflre  offered  hy  a  corpora- 
tioB  to  its  stockholders  to  take  at  par 
additional  stock  which  is  worth  more  is  an 
incident  of  the  old  stock  and  therefore  a  part  of 
the  capital  which  belongs  to  the  remainderman. 

6.  Ufe  tenants  who  have  availed  them* 
selves  of  an  option  igpiven  by  the  corpo- 
ration in  tbe  stock  of  which  a  portion  of  the 
e»tate  is  invested  to  take  at  par  additional  stock 
which  is  worth  more  should  not  be  required  to  re- 
store to  the  estate  the  £tock  so  procured  but  the 
value  of  the  stock  should  be  ascertained  as  of 
tbe  time  tbe  options  were  given  and  the  life 
tenants  required  to  accouot  for  the  profit  real- 
ised as  part  of  tbe  capital  of  the  estate. 


7*   The  prenUnm  paid  for  bonds  in  which 
the  capital  of  the  estate  is  invested 

cannot  be  charged  to  the  life  tenants  and  the 
amount  thereof  retained  from  the  income  and 
added  to  the  capital  for  the  purpose  of  meeting 
tbe  loss  which  will  occur  when  the  bonds  mature 
and  drop  to  par. 
8.  The  annual  expenses  of  collecting 
and  disbnrsinfi^  the  income  of  a  trust 
estate  should  be  borne  by  the  life  tenant,  and  the 
expense  of  conversion  and  reinvestment  of  the 
capital  should  be  apportioned  between  life  ten- 
ant and  remaindorman. 
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CROSS  APPEALS  by  tbe  devisees  under  the 
wUl  of  W.  C.  Hite,  deceased,  and  by  his 
executors  from  a  Judgment  of  the  Louisville 
Law  and  Eqaity  Court  construing  said  will, 
and  determining  the  rights  of  the  respective 
parties  under  the  provisioDs  thereof.  Bevereed. 
The  facts  are  stated  in  the  opinion. 
Mr,  Shackelford  Miller,  for  the  remain- 
dermen: 

(1)  As  between  life  tenants  and  remsinder- 
men,  the  doctrine  of  equitable  conversion  will 
not  be  applied  to  tbe  proceeds  derived  from  the 
sale  of  unproductive  realty  or  personalty,  in 
the  absence  of  an  express  direction  to,  or  duty 
resting  upon  the  trustees  to  sell.  If  tbe  trustees 
are  given  a  discretion  to  sell,  do  equitable  con- 
version can  be  worked. 

S  Pom.  Eq.  Jur.  §  1S6,  note,  §  1160;  Wnght 
V.  Methodist  Episcopal  Church  Trustees,  1 
HoflPm.  Ch.  219.  6  L.  ed.  1122;  White  v.  How- 
ard, 46  N.  y.  182;  Oourley  v.  Canwbell,  66  N. 
y.  173 ;  Bbbson  v.  Bale,  95  N.  Y.  588 ;  Be 
Bingham,  127  N.  Y.  296 ;  Hatoard  ▼.  Peavey, 
128  III.  485;  Mellon  v.  Beed,  123  Pa.  14. 

(2)  Even  though  the  executors  should  be  di- 
rected to  soil,  there  is  no  reason  or  authority 
for  making  the  conversion  relate  back  to  the 
day  of  the  testator's  death. 

(8)  Whatever  may  be  the  law  of  other  states, 
the  decisions  of  this  court  decide  that  the 
doctrine  of  equitable  conversion,  as  sought  to 
be  Hpplied  to  this  case,  is  not  law  in  Kentuckv. 

Clay  V.  Bart,  7  Dana,  11;  Samuel  v.  Samuel, 


KoTi.~The  right  to  increase  stock!  and  stock  I  come  1b  carefully  examined  and  fully  treated  in  a 
divklends  as  between  owners  of  capital  and  in-  I  note  to  Spooner  v.  Philllpe  (Conn.)  lOL.  R.  A  46L 
19  L.  R.  A. 


See  also  24  L.  R.  A.  536;  33  L.  R. 
L.  R.  A.  126. 


A.  850;  35  L.  R.  A.  790;  39  L.  R.  A.  230;  48 
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Eertuckt  Coubt  of  Appeals. 


Dec.^ 


4  B.  Mod.  258;  Christler  t.  Meddis,  6  B.  Mod. 
86;  Haggard  v.  Rout,  6  B.  Mon.  247;  Hoeker 
V.  Gentry,  8  Met.  (Ky.)  472. 

(4)  Where  trustees  bu^  bonds  or  other  secur- 
ities at  a  premium,  the  iDCome  thereof  to  be 
given  to  life  teDaots,  equity  requires  that  there 
should  be  retained  out  of  the  income  an 
amount  sufficient  to  make  up  the  deficiency 
in  the  capital,  should  such  bonds  be  held  until 
maturity. 

Batch  V.  ffallet,  10  Gray,  402;  Olarkton  v. 
Clarkson,  18  Barb.  650;  Kinmonth  v.  Brigham, 

5  Allen,  270;  Simpson  v.  Moore,  80  Barb.  640 ; 
Eeal&u^,  Toppan,  45  N.  H.  266.  86  Am.  Dec. 
169;  Earp*B  App.  28  Pa.  870  ;  New  England 
Trust  Go,  y.  Eaton,  140  Mass.  682,  64  Am. 
Bep.  498. 

(6)  As  between  life  tenant  and  remainder- 
man, a  stock  dividend  declared  upon  slock 
held  in  trust  is  •'principar  and  not  "income." 
The  declaration  of  the  corporation  is  conclu- 
sive as  to  the  character  of  the  dividend. 

Brander  v.  Brander,  8  Ves.  Jr.  800 ;  Paris 
T.  Piaris,  10  Ves.  Jr.  185;  Glaytony.  Greeham, 
10  Ves.  Jr.  288 ;  Witts  v.  Steere,  18  Ves.  Jr. 
868;  NorrisY,  Harrison,  2Madd.  268;  Hooper 
V.  Bossiter,  McClel.  527;  Price  v.  Anderson, 
15  Sim.  478;  Be  Barton,  L.  R.  6  Eq.288; 
Bates  y.  MacKinley,  81  Beav.  280  ;  Sproule  t. 
Bouch,  L.  R.  29  Ch.  Dlv.  658;  Boueh  v.  Sproule, 
L.  R.  12  App.  Cas.  8^5 ;  Minot  v.  Paine,  99 
Mass.  101. 96  Am.  Dec.  705;  Leland  v.  Hayden, 
102  Mass.  542 ;  Rand  v.  HubbeU,  115  Mass. 
474,  15  Am.  Rep.  121 ;  Adams  v.  Adams,  189 
Mass.  452 ;  Rickttts  v.  Harling,  W.  N.  (Dec. 
17,  1870,)  p.  260,  cited  in  88  Alb.  L.  J.  427 ; 
Brawn's  Petition,  14  R.  I.  871,  51  Am.  Rep. 
897;  Greene  v.  Smith,  17  R.  I.  — ;  B^att  v. 
Allen,  56  N.  Y.  553,  15  Am.  Rep.  449;  Wil- 
liams T.  Weetem  U,  Teleg.  Co,  98  N.  Y.  162 ; 
Re  Kernochan,  104  N.  Y.  618;  Gibbons  v. 
Mahon,  186  U.  S.  564,  84  L.  ed.  529. 

(6)  The  right  to  buy  new  shares  of  stock  be- 
lones  to  the  trust  estate  as  a  part  of  its  capital. 
This  right  had  a  vendible  market  value,  and  it 
was  error  to  give  it  to  the  life  tenants  as  in- 
come. 

Cook,  Stock  &  Stockholders,  %  659;  Mora- 
wetz,  Priv.  Corp.  §  464 ;  Beach,  Priv.  Corp. 
§  478;  Gray  v.  Portland  Bank,  8  Mass.  864, 
8  Am.  Dec.  166;  Jones  y,  Morrison,  81  Minn. 
140;  Eidman  v.  Bowman,  58  HI.  444,  11  Am. 
Rep.  90:  Van  Blarcom  v.  Dager,  81  N.  J.  Eq. 
783;  Atkins  v.  Atbree,  12  Allen,  359;  Billings 
V.  Billings,  110  Mass.  228;  Moss^  App.  83  Pa. 
264,  24  Am.  Rep.  164;  Riddle's  App,  99  Pa. 
278;  Brinley  v.  Grou,  50  Conn.  78;  Peirce  v. 
Burrouglis,  58  N.  H.  808;  Greene  v.  Smith, 
supra, 

(7)  The  annual  expenses  of  conducting  the 
trust  should  be  paid  out  of  the  income;  other- 
wise the  trust  fund  will  gradually  diminish, 
instead  of  being  "kept  together"  and  "undi- 
vided" as  directed  by  the  will. 

Webster.  Diet,  terba,  "  income,"  **  net;** 
Union  Pae,  R,  Co,  v.  United  States,  99X1,  S.  402, 
25  L.  ed.  274;  Peirce  v.  Burroughs,  supra; 
Cogswell  v.  CogsweU,  2  Edw.  Ch.  231,  6  L.  ed. 
880. 

Messrs.    William   Lindsay  and    Hum- 
phrey ^  Davie  for  the  executors  and  life 
tenants. 
19  L.  R.  A. 


Holt*  Ch,  J.,  delivered  the  opinion  of  the- 
court : 

The  questions  in  this  case  arise  betweei» 
tenants  for  life  and  remaindermen.  The  will 
of  W.  C.  Hite  provides:  (1)  "I  nominate 
and  appoint  nr^  friend,  Thomas  L.  Barrett, 
and  my  son,  William  W.  Hite,  my  executors 
and  trustees,  and  devise  and  bequeath  to  therxk 
my  entire  estate,  real,  personal,  and  mixed, 
in  possession,  remainder,  or  reversion,  and 
wherever  situated,  for  the  purpose  and  upon 
the  trusts  herein  indicated.  I  give  them  fuU 
power  and  authority  to  sell,  convey,  and  re- 
convey,  in  their  discretion,  any  real  estate 
which  I  may  own,  or  any  which  they  may- 
purchase  for  mv  estate.  I  give  them  full 
power  and  authoritv  to  sell,  transfer,  and 
deliver  any  or  all  of  my  stocks,  bonds,  and 
securities  of  every  kind,  and  full  power  and 
authority  to  invest  and  reinvest  from  time 
to  time  the  proceeds  of  such  sales  in  other 
stocks,  bonds,  and  securities  and  improved 
real  estate,  whether  situated  in  this  state  or 
elsewhere.  Whenever  sales  are  made  by  my 
said  trustees,  th^  title  shall  pass,  and  the 
purchaser  need  not  look  to  the  application 
of  the  purchase  money.  It  is  my  will,  and 
I  give  to  my  said  trustees  all  power  and  au- 
thority which  may  be  necessary  and  proper 
to  carry  out  the  purpose  and  trusts  as  here  id 
indicated ;  and  I  do  not  desire  that  the^  be 
required  to  give  bond  with  security,  either 
as  executors  or  trustees ;  nor  do  I  wish  them 
to  file  any  inventory  of  my  estate  in  the 
county  court.  The  estate  devised  and  be- 
queathed to  my  said  trustees  is  for  the  use 
and  benefit  of  my  wife,  Mary  E.  Hite,  and 
my  children  and  their  descendants,  and  my 
devisees  as  indicated  in  this  my  will."  (8) 
**  After  the  payment  of  my  funeral  expenses 
and  just  debts,  and  the  payment  of  and  pro- 
vision for  the  legacies  and  bequests  as  direct- 
ed in  this  will,  I  desire  and  direct  my  trustees 
to  manage,  control,  invest,  and  dispose  of 
the  balance  of  my  estate,  of  every  kind  and 
description,  including  after  my  wife's  death, 
that  part  of  my  estate  which  has  been  set 
aside  for  her  annuity,  in  their  discretion, 
so  as  to  be  safe,  and  produce  income.  My 
trustees  shall,  ten  (10)  years  after  my  death, 
if  my  trust  estate  in  their  hands  be  sufficient 
for  that  purpose,  pay  over  to  each  of  my 
children  ten-thousand  ($10,000,)  and,  if  any 
of  my  children  be  dead,  leaving  children  then 
alive,  they  shall  be  paid  their  parent's  part ; 
but,  should  any  of  my  children  be  dead  with- 
out issue  living,  that  child's  share  remains 
as  part  of  the  trust  fund.  My  trustees  shall, 
between  the  time  of  my  death  and  the  pay- 
ment of  said  sums  of  $10,000,  pay  over  the 
net  income  arising  from  said  general  trust 
estate  to  my  wife,  Mary  E.  Hite,  and  my 
children,  Mary  E.  Winston,  Nannie  T.  Hite, 
Wm.  W.  Hite,  Louis  Hite,  and  Allen  R. 
Hite,  one  sixth  to  each.  If  there  should  be 
any  of  my  estate  remaining  after  the  pay- 
ment of  said  sums  directed  to  be  paid  my 
children,  1  desire  it  to  be  kept  together  by 
my  trustees,  and  made  productive  of  income. 
This  estate  shall  remain  undivided,  and  con- 
tinue in  trust  during  the  lives  of  my  wife 
and  children,   and  during  the  life  of  the 
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loogest  liTer  of  them.  At  the  death  of  the 
longest  liver,  the  trust  shall  cease,  and  the 
troBt  estate  be  divided  and  distributed  among 
the  descendants  of  my  children,  according 
to  the  provisions  of  the  Statutes  of  Descents 
and  Distributions  as  then  existing  in  the 
state  of  Kentucky.  The  net  income  arising 
from  said  trust  estate  shall  be  divided  an- 
nually between  my  wife  and  children,  one 
sixtb  to  each." 

It  is  cyntended  for  the  life  tenants  that 
under  these  provisions  the  unproductive  real 
estate  of  the  testator  should  be  treated  as 
con-verted  as  of  the  day  of  his  death :  and 
that,  as  the  trustees  sold  it  from  time  to 
time,  ihe  entire  purchase  monev  realized 
should  not  be  treated  as  a  part  of  the  prin- 
cii>al  of  the  trust  fund,  but  such  a  sum  only 
as,  with  6  per  cent  interest  per  annum  from 
the  time  of  his  death,  would  amount  to  the 
purchase  money ;  and  that  the  difference  be- 
tween the  two  amounts  should  go  to  the  life 
tenants.  In  other  words,  that  under  the  doc- 
trine of  equitable  conversion  such  a  portion 
of  the  purchase  money  as  would  equal  this 
interest  must  be  regarded  as  income,  and  not 
as  capital.  The  Tower  court,  erroneously, 
as  we  think,  accepted  this  view.  The  in- 
tention of  the  testator  must  govern.  He  un- 
doubtedly intended  that  the  trustees  should 
ao  change  and  invest  the  estate  as  to  make 
all  of  it  productive  of  income.  This  is  evi- 
dent from  the  eighth  clause  of  the  will, 
which  directs  them  to  invest  and  dispose  of 
it  ** so  as  to  be  safe,  and  produce  income.'' 
He  must  have  known,  however,  that  this 
could  not  probably  be  done  at  once  without 
aacrifice.  This  doubtless  led  to  his  giving 
them  a  broad  discretion  in  the  matter,  and, 
while  he  provided  that  the  life  tenants  should 
haTe  any  net  income  from  his  estate,  yet  he 
no  doubt  had  in  view  income  actually  real- 
ized. The  estate  was  large.  Much  of  it,  at 
his  death,  was  already  productive,  and  it 
cannot  well  be  supposed  he  expected  a  part 
of  the  principal  would  be  given  to  the  life 
tenants  to  compensate  for  the  delay  which 
he  knew  must  occur  before  the  remainder 
of  it  could  be  made  so.  The  doctrine  of 
equitableiUM)nversion  is  at  best  an  artificial, 
arbitrary  one.  It  will  not  be  applied,  un- 
l^s  It  is  made  the  duty  of  the  trustee  to  sell. 
Conceding,  as  we  think  is  true,  that  this  is 
so  in  this  instance,  and  that  the  discretion 
given  relates  only  to  the  time  when  it  shall 
be  done,  yet,  in  view  of  the  character  of  the 
entire  estate,  and  the  will  itself,  which  says 
the  proceeds  of  the  sales  are  to  be  reinvested, 
it  ifl  clear  to  us  the  testator  did  not  intend 
income  to  be  paid  to  the  life  tenants  on  ac- 
count of  property  from  which  none  was  real- 
ized. If  it  be  said,  if  this  be  so,  then  the 
trustees  could  by  delay  enrich  the  remainder- 
men at  the  expense  of  the  life  tenants,  yet 
the  testator,  as  is  evident  from  the  will,  did 
not  intend  the  condition  of  the  latter  to  be 
better  than  his  own ;  and,  if  he  had  lived, 
no  income  might  have  come  to  him  for  years 
from  this  portion  of  his  estate,  or  from  some 
of  his  stix^ks ;  and  nothing;:  should  be  allowed 
the  life  tenants  save  actual  income  arising 
from  the  testator's  estate,  because  this  was  his 
evident  intention  and  expectation.  If,  how- 
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ever,  any  taxes  upon  or  sums  bv  way  of  im* 
proving  the  unproductive  real  estate  linvo 
been  paid  out  oi  the  income  of  the  other  es- 
tate, the  same  should  bo  allowed  the  life  ten- 
ants out  of  the  sales  of  the  unproductive  es- 
tate. The  testator  never  intended  the  life 
tenants  to  thus  protect  and  add  to  the  value 
of  the  real  estate  from  which  they  were  re- 
ceiving no  benefit.  The  fair  presumption  is 
that  the  testator  intended  such  a  reimburse- 
ment. 

Bince  the  testator's  death,  certain  stock 
dividends,  based  upon  earnings  and  profits, 
have  been  declared  upon  some  of  the  stocks. 
It  is  claimed  by  the  remaindermen  that  they 
belonff  to  the  principal  of  the  estate,  while 
the  lue  tenants  assert  they  are  entitled  to 
them  as  income.  The  question  is  beset  with 
difficulties.  It  is  urged  by  the  former  that 
the  mere  declaration  as  ''a  stock  dividend'' 
by  the  company  is  conclusive  in  their  favor ; 
that,  being  stock,  it  must  be  treated  as  a  part 
of  the  capital ;  and  that  the  conclusion  oi  the 
company  to  turn  all  their  profits  into  capital 
is  a  matter  in  its  discretion,  and  conclusive 
upon  the  courts.  As  between  the  company 
and  the  shareholder,  the  action  of  the  direct- 
ors in  determining  whether  the  earnings  shall 
be  capitalized  in  stock  dividends,  or  paid 
out  in  cash,  is  conclusive,  but  when  once 
declared,  although  in  the  form  of  stock,  it 
is  the  province  of  the  law  to  determine 
whether  they  belong  to  the  corpus  of  an  es- 
tate, and  are  to  benefit  the  remaindermen,  or 
whether  they  shall  go  to  the  life  tenants  as 
income.  It  is  the  rule,  as  settled  by  the  cur- 
rent of  authority,  that  dividends,  whether  of 
stock  or  payable  in  money,  are  nonappor- 
tionable,  and  must  be  considered  as  accruing 
in  their  entirety  as  of  the  date  when  they  are 
declared.  If,  for  instance,  the  life  tenancy 
has  begun  when  a  cash  dividend  is  declared, 
it  belongs  to  the  life  tenant,  although  it  may^ 
result  in  part  from  profits  previously  earned. 
It  goes  to  him  irrespjective  of  the  time  when 
it  was  earned.  No  inquiry  will,  in  such  a 
case,  be  made  as  to  what  portion  of  the  profit 
upon  which  the  dividend  was  based  wa^ 
earned  before  or  after  the  death  of  the  testator 
for  the  purpose  of  apportioning  it  between 
the  tenant  for  life  and  the  remainderman. 
The  diflJculty  attending  such  an  inquiry,  the 
imposdibility  of  attainmg  accuracy,  and  of 
ascertaining  the  many  sources  from  which 
the  profit  has  been  derived,  are  the  reasons 
for  this  rule ;  but  it  does  not  also  follow  that 
the  declaration  of  the  company  as  to  the 
character  of  the  dividend  determines  its  legal 
status,  and  to  whom  it  shall  belone.  It  is 
the  law  which  says  that  the  time  when  it  i» 
declared  shall  be  deemed  the  date  of  its  ac- 
crual, and  so  it  is  for  the  law,  when  it  is 
once  declared,  to  determine  its  ownership. 
There  is  great  confiict  of  decisions,  however, 
upon  this  point.  The  English  rule  seems  to 
be  that  the  tenant  for  life  is  entitled  to  cash 
dividends  only.  This  was  declared  in  the 
early  case  of  Grander  v.  Brander,  4  Ves.  Jr. 
801,  but  in  a  country  where  entails  and  per- 
petuities are  favored.  It  has,  however,  been 
followed  by  many  of  the  highest  courts  of 
this  country,  but  the  reasoning  of  their  opin- 
ions is  not  satisfactory  to  us.    They  are,  per- 
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haps,  largely  the  result  of  regard  for  former 
decisions,  but  the  question  is  of  first  impres- 
sion in  this  state.  Where  a  dividend,  al- 
though declared  in  stock,  is  based  upon  the 
earnings  of  the  company,  it  is  in  reality, 
whether  called  by  one  name  or  another,  the 
income  of  the  capital  invested  in  it.  It  is 
but  a  mode  of  distributing  the  profit.  If  it 
be  not  income,  what  is  it 7  If  ft  is,  then  it 
is  rightfully  and  equitably  the  property  of 
the  life  tenant.  If  it  be  really  profit,  then 
he  should  have  it,  whether  paid  in  stock  or 
money.  A  stock  dividend  proper  is  the  issue 
of  new  shares  paid  for  by  the  transfer  of  a 
sum  equal  to  their  par  value  from  the  profit 
and  loss  account  to  that  representing  capital 
stock ;  and  really  a  corporation  has  no  right 
to  declare  a  dividend  either  in  cash  or  stock, 
except  from  its  earnings ;  and  a  singular  state 
of  case — it  seems  to  us,  an  unreasonable  one — 
is  presented  if  the  company,  although  it  rests 
with  it  whether  it  will  declare  a  dividend, 
can  bind  the  courts  as  to  the  proper  owner- 
ship of  it,  and  bv  the  mode  of  payment  sub- 
stitute its  will  for  that  of  the  testator,  and 
favor  the  life  tenants  or  the  remaindermen, 
as  it  may  desire.  It  cannot,  in  reason,  be 
considered  tliat  the  testator  contemplated  such 
a  result.  The  law  regards  substance,  and  not 
form,  and  such  a  rule  might  result  not  only 
in  a  violation  of  the  testator's  intention,  but 
It  would  give  the  power  to  the  corporation  to 
beggar  the  life  tenants,  who,  in  this  case, 
are  the  wife  and  children  of  the  testator,  for 
the  benefit  of  the  remaindermen,  who  may 
perhaps  be  unknown  to  the  testator,  being 
unborn  when  the  will  was  executed.  We  arc 
unwilling  to  adopt  a  rule  which  to  us  seems 
so  arbitrary,  and  devoid  of  reason  and  jus- 
'tice.  If  the  dividend  be  in  fact  a  profit,  al- 
though declared  in  stock,  it  should  be  held 
to  be  income.  It  has  been  so  held  in  Penn- 
sylvania and  many  other  states,  and  we  think 
it  the  correct  rule.  Earp's  App,  28  Pa.  868 ; 
Cook.  Stock  &  Stockholders,  g  554.  The 
lower  court  adopted  this  view,  but  it  should 
not  be  held  to  include  a  dividend  like  that 
declared  by  the  Birmingham  Rollins  Mill 
Company.  It  was  not  declared  out  of  earn- 
ings, but  out  of  profits  made  by  the  sale  of 
a  piece  of  real  estate  that  the  company  owned 
at  the  decedent's  death.  His  interest  in  It 
was  at  the  time  of  his  death  a  part  of  the 
corpus  of  his  estate,  and  it  is  properly  cap- 
ital, and  not  income. 

It  was  also  error  to  hold  that  the  privilege 
given  by  a  corporation  to  its  stockholders  to 
take  additional  stock  at  par  when  the  stock 
is  worth  more  belongs  to  the  life  tenant. 
This  TiKht  stands  upon  a  different  footing 
from  the  claim  to  a  stock  dividend.  It  is  a 
mere  incident  of  the  old  stock.  It  is  a  fight 
ppurtenant  to  it  and  as  such  is  a  part  of  the 
capital.  It  cannot  be  fairly  considered  as 
income,  but  is  inherent  in  the  shares  of 
stock  in  their  creation.  While  the  value  of 
the  riffht  must  depend  essentially  upon  the 
success  of  the  business  of  the  company,  this 
does  not  alter  the  nature  of  the  right,  and 
the  stock  is  properly  a  part  of  tilie  corpus  of 
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the  estate  of  the  owner.  This  Incident  of  the 
stock  was  at  the  death  of  the  testator  a  part 
of  his  estate,  and  the  option  merely  operated 
to  increase  or  broaden  ttte  capital,  or  change 
the  manner  of  the  investment.  It  gave  the 
right  to  a  larger  interest  in  the  capacity  of 
the  company  to  make  profits,  but  not  to  the 
income  itself.  The  life  tenants  should  not, 
however,  be  required  to  restore  the  stock 
gotten  under  these  options,  but  their  value 
should  be  ascertained  as  of  the  timg  when  the 
options  were  given,  and  the  life  tenant  re- 
quired to  account  for  the  profit  as  a  part  of 
the  capital  of  the  estate.  Be  Kcmoehan,  104 
N.  Y.  618 ;  BrirUcp  v.  Orau,  50  Conn.  78. 

The  lower  court,  in  adjusting  the  conflict- 
ing rights  uf  the  parties,  adopted  what  is 
called  the  ** sinking  fund"  theory;  that  is, 
it  held  that,  where  the  trustees  purchased 
stock  by  way  of  reinvestment,  at  more  than 
their  par  value,  they  must  retain  out  of  the 
income  from  them,  and  add  to  the  principal 
of  the  estate,  a  sum  equal  to  the  excess  above 
the  par  value,  else,  as  was  said,  at  the  ma- 
turity of  the  bonds  or  stocks  the  principal 
would  be  lessened,  as  they  would  then  only 
be  worth  their  par  value.  This  was  error,  and 
the  appellees  question  the  correctness  of  the 
ruling  by  a  cross-appeal.  It  is  urged  that 
this  is  necessary  to  preserve  the  principal  of 
the  estate  intact,  and  do  substantial  justice 
between  the  life  tenants  and  the  remainder- 
men. The  objects  of  investment  were,  how- 
ever, twofold,  to  wit.  safety,  and  the  produc- 
tion of  income.  The  investment  must  be  a 
safe  one,  in  order  to  preserve  the  capital, 
and  must,  also  be  an  income-producing  one 
to  benefit  the  life  tenants.  Investments  in 
stock  above  par  are  not  only  more  productive, 
but  more  secure ;  and  both  qualities  must  be 
kept  in  view.  Bonds  might  be  bought  at  a 
premium,  and  then  sold  at  a  still  higher  one ; 
and  then,  if  enough  is  also  taken  from  the  in- 
come and  added  to  other  principal  to  balance 
the  excess  above  par  at  which  they  are  pur- 
chased, the  remainderman  will  be  doubly 
benefited.  Some  investments  will  increase, 
while  some  will  diminish,  in  value.  Bonds 
might  be  purchased  under  par,  but  their  face 
value  collected  at  maturity,  and  ^11  would 
be  added  to  the  capital.  All  things  con- 
sidered, it  seems  to  us  the  safe  rule  is  to  let 
those  matters  balance  themselves,  as  they  are 
likely  to  do  in  time.  The  testator  no  doubt 
contemplated  the  matter  in  this  light,  and 
we  think  intended  that,  where  an  investment 
was  made,  the  cost  of  it  was  to  be  charged  to 
the  principal  without  any  deduction  from  the 
income  of  the  life  tenants.  The  costs  appear 
to  have  been  fairly  apportioned.  The  annual 
expenses  of  collecting  and  disbursing  the  in- 
come should  come  out  of  it ;  but  the  expense 
of  conversion  and  reinvestment  was  for  the 
benefit  of  both  the  remaindermen  and  the 
life  tenants,  and  it  was  proper  to  apportion 
them. 

The  judgment  is  reversed  upon  both  the  orig- 
inal and  cross-appeal^  and  cause  remanded  for 
further  proceedings  consistent  with  thhi  opin- 
ion. 


ISA 


GlBBBHS  T.  PiCKBTT. 


177 


FLORIDA  SUPREME  COURT. 


T.  D.  GIBBENS,  Appt., 

V. 

Jcneph  L,  PICKETT. 

i Ha. J 

*A  return  oif  flSFrlco  iipoii  ft  suDpcmA 
in  ebaaeerj'  slipned  by  a  depoty  aheiiff 

*Headnote  by  TATiiOB,  X 


in  his  own  name,  without  diacloslnfr  the  name  of 
hto  official  principal  for  whom  he  acted  as  deputy 
in  maklnir  the  service,  is  a  nullity,  and  f umishei 
no  evidence  that  the  oourt  from  which  the  pro^ 
cess  issued  acquired  that  jurisdiction  over  the 
person  of  the  jwrty  purported  to  ha^e  been 
served  as  would  warrant  it  in  entering  affalnat 
him  a  decree,  either  pro  ccnfeao  or  flnaL 

(January  Term,  18Q8L) 


KoxB.~in  whote  name  acts  by  deputy  officer 
thauid  he  performed, 

**!  deputy  of  an  offloe  hath  no  interest  therein 
bat  doth  all  things  in  his  master's  name.**  Jacob, 
Uw  Diet.  Deputy, 

Ad  nnder  sheriff  must  act  in  the  name  of  the  high 
iherlff  because  the  writs  are  directed  to  the  high 
iberiff  and  for  other  reasons.  Tetany  other  dep* 
Tit;  may  act  either  in  his  own  name  or  the  name  of 
tuE  principaL    Parker  v.  Kett,  1  Salk.  96. 

A  return  to  a  vend,  ezp.  signed  ^*A.  Drum,  Sheriff 
tT  H.Stark^Deputy'*  is  good,  where  Stark  Is  proven 
to  be  the  sheriff's  general  deputy.  Bmley  v.  Drum, 
MPs.  123. 

A  retam  on  an  execution  **N.  R.  I.  per  Chltty,** 
lod  irithlD,  '*a  C  Chitty,  a  true  and  lawful  deputy, 
being  sworn  returns  non  est  inventus,*'  was  held 
fcod   De  ViUers  V.  Ford,  2  HcCord,  L.  lU. 

And  the  return  on  a  summons  signed  **Matt  Bu- 
ebiuan  by  J.  L.  Bowey,  Deputy  SherilT*  is  good  un- 
der Wisconsin  Rev.  Stat.,  U  722, 723,  making  It  the 
aut  J  of  the  sheriff  to  appoint  a  deputy  in  every 
rMge  or  dty  in  his  county  having  over  1000  popu- 
lation and  in  each  assembly  district  other  than  the 
oaeb  which  he  resides,  which  appointment  is  to 
be  Qed  in  the  oourL  Judicial  notloe  will  be  taken 
tJat  If .  &  is  the  sheriff  of  the  county.  Martin  ▼. 
Aoltman,  80  Wis.  VSKL 

And  an  execution  which  was  received  and  signed 
br  t  deputy  of  Q.  should  be  completed  under  Ken- 
tiKky  Kev.  Stat.,  art.  L  chap.  01,  S  28,  by  the  deputy 
of  Q.  after  the  death  of  Q.,  and  not  by  him  as  the 
^luty  of  his  suoceMor,  who  also  made  him  his  dep- 
BtT.  Hamilton  v.  Vail,  2  Met.  (Ky.)  518. 

A  8heriff*s  deed  on  a  tax  sale,  made  as  the  deed  of 
T.  A.  Jordan,  Sheriff,  by  A.  W.  Witherell,  Deputy 
Swrift,  that  is  acknowledged  "^Personally  appeared 
•  .  .  T.  A.  Jordan  by  A.  W.  Witherell,  deputy 
dKrtir,**  was  held  good  under  Oregon  Code  Civ. 
Pkc,  H  MS,  083,  providing  that  a  deputy  may  per- 
fomaDyactof  the  prindpaL  The  acknowledg- 
Bmt  should  be  in  the  name  of  the  principaL 
Marz  V.  Haothom,  80  Fed.  Itep.  079. 

Sob  deed  made  by  a  deputy  sheriff,  John  Grin- 
ool,  simed  **John  Grlnnol  for  Jones  Earl,  Jr.,** 
tail  acknowledged  by  John  Grlnnol,  is  a  good  deed 
forkod  sold  on  execution  sale,  where  it  was  ad- 
mitted that  the  party  making  the  deed  was  the  gen- 
tttl  deputy  of  the  sheriff.  Jackson  v,  Davis,  18 
Joboi,  7. 

And  a  deed  made  by  a  deputy  sheriff  signed  in 
theQame  of  the  sheriff  **by  iiis  legal  deputy,**  whose 
itoneisalso  signed  thereto,  is  good.  Jackson  v. 
Bush,  10  Johns.  22a 

A  sberilTs  deed  signed,  ** John  Mason,  Sheriff,  by 
f  •  H.  Patrlck,Deputy,**  was  sustained  on  the  ground 
^t  the  deputy  sheriff  was  an  officer  known  to  the 
iKv.  Da?is  V.  Baokin,  80  Tex.  279. 

A  tax  deed  signed,  ''Gabriel  Bjomson,  Clerk  of 
Botrd  of  Supervisors  of  Dane  Ck)unty.  Wisconsin, 
by  J.  H.  McAvoy,  Deputy,  **  Is  valid  under  Wiscon- 
^  Bev.  Stat.  1848,  chap.  10, 1 45,  authorizing  the  ap- 
pototiaent  of  the  deputy  who  shall  perform  all  the 
^Qtiei  of  the  clerk  In  case  of  absence  or  disability. 
HBey  V.  Van  Wie,  23  Wis.  617. 

Aod  a  tax  deed  made  by  a  deputy  in  the  name  of 
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the  olerk,  signed,  **Henry  Miller,  Oounty  Clerk  of 
M.  oounty,  by  John  W.  MiUer,  Deputy,**  where  the 
acknowledgment  shows  that  it  was  made  by  the 
deputy  clerk  "assttohoountyderk**  is  valid.  **Afl 
such  county  derk**  means  **b8  such  deputy  oounty 
olerk.**   Ward  V.  Walters,  68  Wis.  42. 

A  tax  deed  signed,  ** Joseph  Albreoht,  Clerk  of 
the  Board  of  Supervisors,  by  Gustav  Gotae,  Dep- 
uty,** is  properly  made.  Soheiborv.  Kaehler,  40 
Wis.  298. 

A  certificate  to  a  deed,  ^Personally  appeared  be- 
fore me  the  undersigned,**  recorder  of,  signed,  "R. 
fl.  Lawrence,  Recorder  by  L,  N.  Edmonstou, 
Dep.  Beo.,**  is  good  under  CaL  a  L.  p.  888,  U  26 
and  8  and  9,  authoriasing  the  county  recorder  to 
take  aoknowledgments  and  directing  the  deputy 
to  be  appcinted  and  act  in  absence  of  principal. 
He  has  all  the  powers  given  by  common  law.  Mill- 
ler  V.  Boggs.  25  CaL  17ft. 

And  a  certificate  of  an  acknowledgment  of  a 
deed,  **State  of  Missouri,  County  of  St.  Louis. 
This  day  appeared  before  me,  the  undersigned 
clerk  of  the  circuit  court  •  .  .  R.  ft  G.  who  .  .  . 
signed  and,**  ^'Archibald  Gkunble,  Clerk,  by  B.  Ba- 
ker, Deputy  Cleric**  under  seal  of  the  court.  Is  valid 
as  the  presumption  is  the  deputy  was  properly  ap- 
pointed and  authorized.  Hope  ;v.  Sawyer,  U  HL 
254. 

Bo  an  acknowledgment  of  a  deed  attested,  **John 
8.  Dunlap,  clerk  of  the  District  Court  of  Des  Moines 
County,  by  J.  W.  Webber,  deputy,**  is  valid  under 
Iowa  Rev.  Stat.  1840, 148,  providing  that  the  clerk 
may  appoint  a  deputy.  The  act  of  the  deputy  in 
the  name  of  the  principal  within  the  scope  of  hit 
authority  is  valid.   Abrams  v.  Ervin,  9  Iowa.  87. 

An  authentication  of  an  acknowledgment,  at- 
testing that  **F.  P.  L.  is  a  commissioner  and  I  am 
acquainted  with  his  handwriting,**  signed,  '* Jacob 
Van  Ness,  clerk,  by  John  J.  Pells,  deputy  clerk,** 
is  good  notwithstanding  the  statute  requires  the 
authentication  to  be  under  the  han4  as  well  as  the 
seal  of  the  clerk.  The  clerk  is  required  to  appoint 
a  deputy  and  his  power  to  act  is  generally  received* 
Lynch  v.  livingsiton,  6  N.  Y.  422. 

A  certificate  on  a  change  of  venue  made  in  the 
name  of  the  clerk,  but  signed  by  the  deputy  clerk 
of  the  circuit  court,  was  sustained  under  Wiscon- 
sin Tay.  Stat.,  chap.  18,  S  96,  giving  a  clerk  power  to 
appoint  a  deputy  who  may  perform  his  duties  in 
his  absence.  The  presumption  of  law  is  that  the 
clerk  was  absent  and  that  the  deputy  had  author- 
ity. Whether  or  not  the  deputy  signed  the  name 
of  the  derk  as  well  as  his  own  does  not  appear. 
Delaney  v.  Schuette,  40  Wis.  860. 

An  attestation  of  a  record  in  Pennsylvania  "D. 
H.  Noell,  Prothonotary,  by  C.  Qulgley,  Deputy 
Prothonotary,**  where  the  Judge  also  certified  that 
Noell  is  the  prothonotary  and  that  Qulgley  Is  his 
deputy,  is  good.  The  existence  of  the  deputy*8  of- 
fice will  be  presumed.  Greasons  v.  DaviJa,  9  Iowa, 
219. 

A  certificate  of  a  record  under  the  seal  of  the 
court,  signed  *'J.  R.  McGready,  Clerk,  by  L.  Lau- 
rent, Deputy,**  is  good  under  a  statute  requiring 
I  the  certificate  to  be  ''under  the  hand  of  the  clerk 
1  of  the  court,**  where  the  statute  authorizes  the 
12 
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APPEAL  by  complainant  from  an  order  of 
the  District  Court  for  Duval  County  set- 
ting aside  a  decree  wbicb  bad  been  entered  in 
favor  of  plaintiff  in  an  action  brougbt  to  fore- 
close a  mortgage.    Affirmed, 
Tbe  facts  sufficiently  appear  in  tbe  opinion. 
Mr,  W,  B,  Owen  for  appellant. 


Messri.  C.  P.  Cooper  and  J.  C.  Cooper 

for  appellee. 

Taylor*  «7.,  delivered  the  opinion  of  the 
court : 

T.  D.  Gibbens,  tbe  appellant,  as  assignee 
of  a  mortgage  made  by  J.   L.   Pickett,   the 


appointment  of  a  deputy.  Bcbott  v.  Youree  (HL) 
June  18, 1882. 

But,  on  the  contrary,  a  record  from  the  Supreme 
Court  of  Ohio  authenticated,  "State  of  Ohio,  Law- 
rence County.  I,  Joseph  Wheeler,  Clerk  of  the  Su< 
preroe  Court  of  the  State  of  Ohio  for  Lawrence 
county,  .  .  •  and  affixed  the  seal  of  this  court,** 
signed  Jos.  Wheeler,  clerk,  by  J.  F.  Wheeler,  Dept., 
was  held  invalid  in  Pennsylvania  under  the  Act  of 
Congress  of  1700,  requiring  the  records  to  be  at- 
tested by  the  clerk.  And  an  Act  of  Ohio  Legisla- 
ture enabling  deputies  to  perform  tbe  duties  of 
the  derk  cannot  affect  the  Act  of  Congress.  Loth- 
rop  V.  Blake,  3  Fa.  483. 

And  a  certificate  of  a  clerk  to  the  genuineness  of 
the  judge*8  signature  of  an  acknowledgment  taken 
in  another  state  as  follows:  "I,  T.  T.  Belden,  Cir- 
cuit Clerk  and  ex  officio  clerk  of  tbe  county  court, 
do  certify  ...,**  signed  ''Tip  Belden,  Clerk,  by 
Edward  Beid,  D.  a,**  is  invalid  under  Georgia 
Code,S2706,  requiring  a  certificate  of  the  clerk.  If 
a  deputy  certifies  he  must  do  so  over  bis  own 
signature.    Mackenzie  v.  Jaokson,  82  Ga.  80. 

As  to  other  certificates  of  clerks,  see  acts  in  name 
of  deputy  alone,  infra, 

Ab  to  10/tere  l)Oth  prinetml  and  deputy  seem  to  have 
acted* 

A  return  on  an  execution,  **No  sale  for  want  of 
bidders,**  signed  '*W.  F.  Gillespie,  D.  S.,**  was  sus- 
tained where  the  execution  was  indorsed  by  the 
sheriff  as  to  the  time  of  reaching  his  hands,  and  the 
vend,  exp,  came  to  the  hands  of  the  sheriff  and  he 
made  the  sale,  under  the  Kentucky  Civil  Code, 
1 678,  providing  for  the  performance  of  any  minis- 
terial act  of  an  officer  by  bis  lawful  deputy. 
Humphrey  v.  Wade,  84  Ky.  89L 

And  a  return  on  a  writ  signed,  **Cyrus  Bollinger** 
•"served  as  above"  '*so  answers  George  B.  Schaefler, 
sheriff,"  where  there  is  an  affidavit  of  service  pre- 
sumably made  by  Bollinger,  is  good  because  the 
recognition  of  the  act  of  the  deputy  by  the  sheriff 
made  it  his  act    Bennethum  v.  Bowers,  188  Pa.  882. 

A  return  of  a  service  of  a  notice  of  filing  a  peti- 
tion signed,  "By  J.  R.  Myers,  Deputy.  J.  Workman, 
Sheriff,**  was  sufficient  to  sustain  a  default  decree 
where  no  motion  was  made  in  tbe  lower  court  to 
oorrect  the  same.    Gray  v.  Wolf,  77  Iowa,  880. 

And  a  writ  served  *^t  OampbeU*8  House,**  signed 
"Ira  Keeney,  Dep.  Sheriff,**  that  is  amended  by  tbe 
sheriff  to  show  service,  was  made  at  Campbell*s 
residence,  was  held  good,  where  no  objection  was 
made  in  the  court  below  as  to  the  return  not  hav- 
ing been  signed  in  tbe  name  of  tbe  sheriff  by  his 
deputy.    Campbell  v.  Swasey,  12  Ind.  70. 

A  service  of  process  signed  by  tbe  deputy  sheriff 

and  also  by  the  sheriff  indicates  that  It  was  served 

in  the  name  of  tbe  sheriff.    It  is  immaterial  that 

the  name  of  the  sheriff  appears  written  below  the 

,  name  of  the  deputy.   Zepp  v.  Hager,  70  UL  228. 

A  service  of  a  process  in  attachment  purporting 
to  be  signed  by  both  tbe  sheriff  and  his  deputy  was 
sustained  where  the  return  was  written  by  a  clerk 
of  the  deputy  acting  by  his  directions  in  his  pres- 
ence, and  the  deputy  then  took  the  process  thus 
prepared  and  used  it,  under  2  N.  Y.  Rev.  Stat  7th 
ed.  966,  giving  tbe  deputy  sheriff  power  to  do  all 
ministerial  acts  of  the  sheriff.  Gibson  v.  National 
Park  Bank,  98  N.  Y.  87. 
19  L.  R.  A. 


WhMre  the  act  ie  In  the  name  of  the  prino^fHA  alone. 

An  affidavit  authenticated  by  a  deputy  clerk  of 
the  district  court  in  the  name  of  his  principal  alone 
would  be  valid  under  New  York  Laws  1857, 707, 
providing  for  the  appointment  of  a  deputy  derk 
who  may  perform  all  the  duties  of  the  clerk,  in  the 
name  of  the  clerk.  People  v.  Powers,  19  Abb. 
Pr.99. 

A  redemption  certificate  from  a  tax  sale,  to 
which  the  name  of  the  county  treasurer  was  at- 
tached by  his  derk  was  sustained.  The  party  sign- 
ing being  his  clerk  is  presumed  to  be  authorized  to 
sign  his  name.   Byington  v.  Allen,  11  Iowa,  80. 

And  a  certificate  to  an  acknowledgment  of  a 
deed  purporting  to  be  signed  by,  *'B.  M.  Harrison, 
derk  of  the  Christian  county  court,**  where  tbe 
acknowledgment  was  taken  and  the  certificate 
written  by  R.  B.  Harrison,  who  was  his  deputy,  is 
good.  It  was  proper  that  tbe  body  of  tbe  certifi- 
cate should  read  as  if  the  clerk  in  his  proper  per- 
son had  taken  and  certified  the  acknowledgment 
and  the  omission  at  the  end  of  tbe  words,  **by  R. 
E.  Harrison,  D.  C.,**  Is  only  an  irregularity.  Tal- 
boU  V.  Hooser,  12  Bush,  408. 

A  deed  made  by  a  deputy  sheriff  in  the  name  of 
the  sheriff  long  after  the  sheriff  is  out  of  office  la 
invalid,  when  there  is  nothing  to  show  that  be 
ever  was  a  deputy  or  had  any  authority  to  act. 
Cloud  ▼.  El  Dorado  County,  12  Gal.  128, 78  Am:  Deo. 


As  to  where  the  destonaUon  of  the  afflee  ia  erronemm 
or  Incomplete, 

A  recognizance  showing  the  Judgment  and  the 
court  attested,  ^*Signed  and  acknowledged  in  tbe 
presence  of  C.  Sanderson,  D.  dk.,**  is  understood 
to  mean  deputy  clerk  of  tbe  circuit  court.  Scott 
V.  Marshall,  5  J.  J.  Marsh.  483. 

A  copy  of  a  will  filed  in  a  suit  certified  as  ^*ft 
copy  teste  Levi  Todd,  C.  C.  0.  F.  C.,**  in  tbe  hand- 
writing of  a  qualified  and  acting  deputy  of  tbe 
said  clerk  of  the  county  court  of  Fayette  County, 
Kentucky,  was  admitted  in  evidence  where  the 
clerk*s  office  was  destroyed  by  fire,  the  clerk  dead, 
and  the  deputy  at  tbe  time  of  trial  living  in  an- 
other state.   Triplett  v.  Gill,  7  J.  J.  Marsh.  4S8. 

A  copy  of  a  will  purporting  to  be  from  Lincoln 
county  court  in  tbe  same  state,  authenticated,  **a 
copy  teste  B.  T.  Owsley,  D.  C.  L.  C.  C,**  means  a  dep- 
uty derk  of  the  Lincoln  county  court.  Moore  v. 
Farrow,  8  A.  BL  Marsh.  41. 

Affidavits  attested  by  one  as  deputy  register  were 
sustained  in  Michigan  on  the  ground  that  be  faolda 
that  position  by  virtue  of  being  deputy  oounty 
derk,  who  is  an  officer  known  to  the  law  as  au- 
thorized to  administer  oaths,  and  tbe  subsoriptior 
deputy  register  may  be  regarded  as  a  mere  mis- 
take in  tbe  legal  designation  of  tbe  offiqe.  Tor- 
rano  v.  Hicks.  82  Mich.  807. 

The  offices  of  a  register  of  deeds  and  county 
clerk  may  be  united  in  one  person.  Mich.  Const, 
art.  10, 6  8. 

The  addition  **D.  G.**  to  the  signature  on  the 
return  of  service  of  a  summons  is  supposed  to 
mean  deputy  constable  and  does  not  make  a  good 
return,  where  it  is  not  signed  in  tbe  name  of  the 
principal,  but  the  defect  is  waived  by  an  appear- 
ance, appeal,  and  a  trial.  Alwood  v.  Keybum,  a 
Mo.  538. 

A  sheriff  is  liable  when  his  deputy,  who  was  also 
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appellee,  to  A.  H.  Hudson  and  L.  Bonnell, 
filed  his  bill  on  2d  of  April,  1887,  in  the  cir- 
cuit  court  of  Duval  county  against  Pickett, 
the  mort^gor,  to  foreclose  the  same.  Sub- 
poena in  chancery  to  the  defendant  Pickett 
was  issued  on  the  day  the  bill  was  filed,  le- 
tamable  to  rule  day  in  May,  1887,  and  the 


same  was  filed  in  the  clerk's  office  <»  April 
15,  1887,  with  the  following  return  of  leryice 
indorsed  thereon:  "Received  this  subpoena 
April  2,  1887,  and  served  the  same  April  9, 
1887,  by  delivering  a  true  copy  thereof,  in 
the  county  of  Duval,  to  the  "within-named 
Joseph  L.  Pickett,  and  at  the  same  time  ez- 


a  constable,  returned  a  writ,  dlreoted  to  the  sher- 
iff  or  his  deputy,  as  served  by  htm  as  oonstable, 
althoupb  it  bad  aJso  been  directed  to  a  constable 
of  N^  but  this  had  been  erased.  The  plaintiff's 
actoraey  took  Judgment  without  notlcini;  this  re- 
turn and  afterwards  sued  the  sheriff.  Adatts  v. 
Jewett.  10  Me.  408. 

A  deed  for  land  in  Florida,  made  in  Georeria, 
eertilled  as,  ''Personally  came  before  me  the  under- 
sfsned  deputy  clerk  of  the  circuit  court.  ...  Id 
wltaesB  whereof  I  herewith  set  my  hand  and  seal 
of  office.  T.  a  BraceweU,  l>eputy  Clerk,  S.  &  J. 
C^  to  coDStrued  to  mean  the  deputy  clerk  of  the 
eaperior  court  and  a  justice  of  the  peace  and  is 
valid  under  the  Georaria  statute  allowing  a  deed  to 
be  acknowledged  before  the  clerk  of  the  superior 
court,  and  the  Florida  Act  validating  recorded  in- 
Btruments  that  were  good  in  the  state  where  made. 
Bnmner  v.  MitoheU  (Fla.)  14  L.  R.  A.  815. 

Afl  to  other  certificates  of  clerks,  see  **Acts  by 
Deputy  aione,*^  infrcL 

For  note  on  suffldenoy  of  abbreviation  to  show 
oiBciaJ  character,  see  Sumner  v.  Mitchell  (Fla.)  14 
U  JbL  A.  815. 

As  to  other  oertiflcates  by  clerks,  see  Acts  of 
deputy  alone,  infrcL 

A»  to  <utM  by  a  tpeekU  deputy, 

Tbd  return  of  service  of  a  chancery  subpoena 
signed  ^'R  T.  Williams,  Sheriff  Marion  County, 
Florida,  by  F.  8.  Perrln,  Special  Deputy,"  is  good 
although  not  sworn  to,  where  the  deputy  was  ap- 
pointed by  the  sheriff.  It  will  be  presumed  he  was 
•worn  as  such  special  deputy,  and  therefore  Flor- 
ida Stat.  McClal.  p.  153,  9  8,  and  equity  Rule  14,  re- 
quiring an  affidavit  to  a  service  of  proo««es  when 
made  by  other  than  a  sworn  ofBcer  of  court  do  not 
apply.    Johnson  v.  Johnson,  28  Fla.  418. 

A  return  of  a  service  of  a  summons  made  by  a 
special  deputy  In  the  form  of  an  affidavit  of  service 
purporting  to  be  made  by  the  special  deputy, 
which  is  sUraed  witli  the  name  of  T.  M.  Bradley, 
sheriff,  by  B.  F.  Jones,  special  deputy,  is  sufficient, 
though  InformaL    Thellraann  v.  Burg,  78  111.  293. 

80  a  return  of  process  signed,  **H.  B.  Hall,  Sher- 
iff, John  Wilson,  Deputy,"  with  a  certificate  show- 
faig  that  it  was  sworn  to  by  Wilson,  special  deputy 
sheriff.  18  good.    Williams  v.  Chalfant,  82  IlL  218. 

A  return  made  as  to  the  service  of  process 
"terved  .  • .  T.  M.  Bradley,  Sheriff,  by  J.  T.  Glee- 
eon.   Special  Deputy    Sheriff,''    **subsoribed  and 

sworn  to  before  me,  W.  C.  M. Notary  Public," 

ii  prciumed  to  mean  that  the  deputy  is  the  party 
who  was  sworn  and  that  he  was  sworn  at  the  time 
of  making  the  return.    Ryan  v.  DrlscoU,  88  HL  415. 

The  verified  return  of  ser^ce  of  a  scire  fadae 
signed.  "T.  M.  Bradley,  Sheriff,  per  W.  B.  CJook, 
Special  Deputy,"  is  good.  He  Is  not  required  to 
take  an  official  oath.    Ooursen  v.  Hixon,  78  HI.  84a 

A  verified  return  of  a  service  of  a  summons, 
which  states  that  the  affiant  is  the  special  deputy 
who  was  appointed  by  the  sheriff,  and  that  he 
served  the  same,  signed,  **J.  W.  P.  Hovey,**  is  good 
where  the  appointment  appears  on  the  summons, 
noder  HL  Laws  1809,  chap.  125,  S 11,  requiring  special 
deputy  sberifllB  to  make  return  under  oath.  They 
tie  not  governed  by  the  same  statute  as  general 
deputies.   Olenooev.  People,  78  HI.  882. 

Bot  a  return  made  by  a  special  deputy  having 
the  same  name  at  the  plaintiff  will  be  presumed  to 
19  L.  R.  A. 


have  been  made  by  the  plaintiff  and  wHl  be  in- 
valid.   FUkins  v.  O'Sulllvan,  79111.521 
The  return  in  this  case  was  not  verified. 

When  the  act  is  in  the  name  of  the  deputy, 

h  A$to  deeds. 

There  appears  some  couflict  as  to  the  execution 
of  a  power  of  a  deputy  sheriff  to  make  a  deed  in 
bis  own  name,  Kentuc^  and  Tennessee  affirming 
the  right  and  other  states,  contra, 

A  deed  made  by  a  deputy  marshal  in  his  owa 
name,  signed  by  him  as  deputy,  was  sustained  un> 
der  the  Act  of  Congress,  1795,  providing  that  mar- 
shals and  deputies  shall  have  the  same  power  as 
sherifliB  and  their  deputies  in  the  several  states,  and 
under  the  Kentucky  Act  of  1706,  providing  that  on 
sales  under  execution  the  sheriff  or  other  officer 
shall  convey.  The  Kentucky  Act  of  1798,  provid- 
ing that  deputy  aherifb  shall  subscribe  his  own 
name  as  well  as  that  of  his  principal,  does  not  limit 
this  power.    Winslow  v.  Austin,  6  J.  J.  Marsh.  408. 

A  sberiira  deed  made  in  the.name  of  the  princi- 
pal sheriff  by  the  deputy  who  made  the  levy  and 
Bale  is  good.    Young  v.  Smith,  10  B.  Mon.  29a 

This  was  put  on  the  ground  that  It  was  the  ex- 
ercise of  a  mere  official  power. 

A  sheriff's  deed  made  by  the  deputy  sheriff  of 
U.  Bwing,  sheriff,  reclUng  that  the  sheriff  had  re- 
signed, was  valid  as  the  act  might  be  performed 
by  a  deputy  if  the  principal  had  the  authority  un. 
less  the  deputation  was  revoked.  Lofiand  v. 
Ewlng.5Litt.48. 

The  form  of  the  signature  is  not  given,  and  the 
sheriff  resigned  after  the  levy  of  the  execution. 

A  deed  made  by  a  deputy  sheriff  in  his  own  name, 
where  there  is  proof  of  the  deputation,  will  be  con- 
strued to  be  the  act  of  the  high  sheriff,  as  a  deed 
must  be  made  on  an  execution  sale.  The  making 
of  the  deed  is  the  same  as  an  ordinary  power. 
Glasgow  V.  Smith,  1  Overt  144. 

A  tax  deed  executed  by  a  deputy  auditor  gen- 
eral in  his  own  name  is  valid,  under  Michigan 
How.  Stat.,  1 283,  providing  that  the  deputy  may 
execute  the  duties  of  the  office  during  the  sickncM 
or  necessary  absence  of  the  auditor  general.  The 
presumption  is  that  it  was  necessary  for  the 
deputy  to  act.    Westbrook  v.  Miller^  66  Mich.  148. 

A  tax  deed  made  by  a  deputy  county  clerk  de» 
scribing  himself  and  signing  it  as  deputy  without 
reciting  the  clerk*s  name  is  valid  under  Wis. 
Rev.  Stat.,  9  706,  authorizing  the  clerk  to  appoint  a 
deputy  to  act  in  his  absence.  Gilkey  v.  Cook,  00 
Wis.  183. 

A  deed  made  by  a  deputy  sheriff  in  his  own 
name,  for  property  sold  on  execution  sale  is  in- 
valid.   Lewes  v.  Thompson,  8  Gal.  1966. 

A  sheriff  *s  deed  made  by  a  deputy  sheriff  in  his 
own  name  is  void.  Robinson  v.  Hall,  83  Kan.  189; 
Bvans  v.  Wilder,  7  Mo.  8B9. 

Asheriff^s  deed  acknowledged  by  a  deputy  sher- 
iff In  his  own  name  as  deputy  is  void.  He  can 
only  act  in  the  name  of  his  prindpaL  Samuels  v. 
Shelton,  48  Mo.  444. 

Tax  bills  signed  by  the  deputy  comptroller  in 
his  own  name  are  void  under  St.  Louis,  Mo.  Char- 
ter, art  4, 1 20,  requiring  tax  bills  to  be  signed  by 
the  comptroller.  Byerman  v.  Fajme,  28  Mo.  Appu 
78;  Heman  v.  McLaren,  28  Mo.  Anp.  654. 

In  these  oases  no  ordinance  was  shown  authori»> 
ing  the  appointment  of  a  deputy  comptroller. 
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hibiting  to  him  this  original  writ.  E.  J. 
Murphy,  Deputy  Sheriff.**  The  defendant 
did  not  appear,  demur,  plead,  or  answer,  and 
<^  the  rule  day,   June  0,    1887,   at  com- 


plainant's request  decree  pro  eonfeno  was 
entered  by  the  clerk  in  the  proper  order  book. 
On  the  ex  parte  application  or  the  complain- 
ant, an  order  was  made  June  18,  1887,  refer* 


A  deed  for  land  acid  on  execution  that  Js  made 
by  a  deputy  sheriff  in  his  own  name  is  void.  In 
this  case  the  deed  was  not  made  until  after  the 
principal  was  dead  and  in  1799  a  deputy  sheriff  had 
no  statutory  authority.  Anderson  y.  Brown,  9 
Ohio,lSl. 

2.  Ai  to  the  exeevMon  of  process  and  writs. 

In  the  exeoution  of  a  process  Kentucky,  Mloti- 
l^n,  and  Vermont  seem  to  affirm  the  action  of  a 
deputy  in  bis  own  name  on  the  ground  that  he  is 
an  ofBoer  known  to  the  law,  and  North  Garollna, 
on  the  ground  that  oiroumstanoes  prevented  an 
amendment,  while  other  states  deny  the  right. 
The  earlier  Texas  cases  afOrmed  the  right  of  deputy 
to  act  in  his  own  name,  but  this  was  denied  by  the 
kiter  cases. 

An  appointment  of  a  special  marshal  of  the 
Louisville  (Ky.)chancery  court  by  a  deputy  marshal 
in  his  own  name  is  valid  under  Ky.  Civ.  Code,  •  748, 
providing  that  any  act  permitted  to  be  done  by  a 
ministerial  officer  may  be  done  by  a  deputy.  In 
this  case  the  appomtment  and  affidavit  of  service 
were  made  on  the  process.  Nonnan  v.  Norman,  6 
Bush,  490. 

A  return  in  a  summons  of  servioe  of  process  in 
the  name  of  the  deputy  sheriff  will  be  sustained 
although  issued  to  another  county  than  that  in 
wliloh  the  action  was  pending.  Bean  v.  Haff en- 
dorfer,  84  Ky.  68S. 

The  return  of  service  of  summons  signed  by  a 
deputy  sheriff  in  his  own  name  is  valid  under 
Mich.  Bev.  Stat.  1838,  p.  40, 1 47,  providing  that  the 
sheriff  and  each  of  his  deputies  shall  serve,  etc. 
An  amendment  would  also  be  allowed  to  correct 
the  return  if  it  was  necessary.  Calendar  v.  Oloott, 
1  Mioh.  844:  Wheeler  v.  Wllklos,  19  Mich.  78. 

The  recital  in  a  default,  showing  that  the  servioe 
of  process  was  made  by  an  under  sheriff  In  his  own 
name,  is  not  sustained  where  the  record  shows  that 
the  return  was  made  in  proper  f  ornL  It  would  not 
have  been  invalid  if  made  as  claimed.  Alien  v. 
Ha2en,26Mich.l42. 

A  return  on  an  execution:  **Know  that  I,  Joseph 
Weeks,  SheriiTS  Deputy  .  • .  did,  .  .  .  **  signed, 
** Joseph  Weeks,  Deputy  Sheriff,**  is  valid  where  the 
deputy  sheriff  is  an  officer  known  to  the  law  and 
recognized  by  the  statute.  (The  statute  is  not 
given).    Eastman  v.  Curtis.  4  Yt.  616. 

A  return  on  a  subpoena  for  a  witness,  signed  by 
the  deputy  sheriff  in  his  own  name  was  sustained 
where  the  principal  was  dead  at  the  time  of  ques- 
tioning the  servioe,  and  the  deputy  had  moved  out 
of  the  state,  as  it  was  not  possible  to  amend  iL 
McMurphy  v.  Campbell,  2  N.  a  18L 

In  an  action  on  the  case  against  a  deputy  sheriff 
for  making  a  return  **  Executed,  W.  White,  D.  8.,** 
and  for  not  naming  his  principal  or  county,  a  Judg- 
ment for  plalDtlfl  was  set  aside  under  Statute  Vir- 
ginia Gen.  Const  Law,  1777,  providing  that  the 
principal  should  be  liable,  although  by  Act  of  1763 
a  deputy  sheriff  was  directed  under  a  penalty  to 
put  the  name  of  his  principal  as  well  as  his  own  to 
all  mesne  process  executed  by  hiou  White  v. 
Johnson,  1  Wash.  (Va.)  169. 

A  certificate  of  a  sheriff^s  sale  "I,  J.  C.  Drown, 
Sheriff,  did  .  .  .  "  signed,  "J.  K.Walker,  Deputy 
Sheriff,'*  is  invalid  under  the  Missouri  Act  of  Feb. 
<8, 1824,  requiring  the  certificate  to  be  signed  by 
the  sheriff.    Evans  v.  Ashley,  8  Mo.  177. 

A  finding  of  the  district  court,  that  a  return  on  a 
summons  signed  *^John  Butler,  Deputy  Sheriff,*^  is 
defective,  was  set  aside,  where  the  record  did  not 
•how  how  the  summons  was  signed.  The  case  was 
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reversed  with  directions  to  permit  an  amendment 
to  the  return.    McClure  v.  Wells,  46  Mo.  811. 

A  return  of  a  writ  of  act.  fa,^  signed  by  a  person 
as  deputy  sheriff,  is  erroneous  as  a  deputy  sheriff 
can  aot  only  in  the  name  of  his  prindpaL  Ryan  v. 
Eads,  1  III.  168. 

The  syllabus  refers  to  IlL  Bev.  Laws  1887,  p.  873, 
1 11,  as  requiring  return  to  be  made  in  the  name 
of  the  prindpaL 

And  a  return  on  a  summons  signed  by  a  person 
as  deputy  sheriff  without  using  the  name  of  the 
sheriff  is  void.  Ditch  v.  Edwards,  2  Ul.  127, 86  Am. 
Dea414. 

This  case  is  decided  in  Byan  v.  Eads,  supra,  but 
is  criticised  in  Tlmmerman  v.  Phelps,  27  111.  486.  on 
the  ground  that  it  does  not  appear  in  the  case  that 
the  sheriff  was  dead,  *^or  on  no  other  ground  can 
that  decision  t»e  sustained.** 

A  finding  by  the  court  that  a  summons  was  duly 
served  that  is  returned  signed,  **W.  G.  Stoddard, 
Deputy  Sheriff,**  is  virtually  a  finding  that  the  sher- 
iff is  dead,  as  the  deputy  then  could  return  a  service 
in  his  own  name,  and  is  good.  Timmerman  v. 
Phelps,  mprcL 

There  was  a  statute  (lU.  Bev.  Stat.  1845,  p.  518, 1 10), 
authorizing  a  deputy  sheriff  to  perform  any  and 
all  the  duties  required  of  the  sheriff  in  the  name  of 
the  sheriff.  But  this  does  not  appear  to  have  been 
referred  to  In  the  case. 

The  return  on  an  execution  sale  signed,  **W.  W. 
McMaster,  Dp.  Shff.**  was  sustained  as  the  office  of 
a  deputy  sheriff  is  recognized  by  Texas  Act,  Dec, 
1886.   Towns  v.  Harris,  18  Tex.  607. 

In  this  case  it  was  admitted  that  be  was  a  deputy 
sheriff,  and  the  service  was  questioned  in  a  collate 
oral  attack.   But  see  Arnold  v.  Scott,  infra. 

The  return  of  a  deputy  sheriff  on  an  execution 
In  his  own  name  is  valid  under  Texas  Stat.,  1  Stat. 
Bepub.  p.  181, 18  6, 9,  Act  20.  Dec.  .1886,  recognlsdng 
the  office  and  duties  of  a  deputy  sheriff.  Miller  ▼• 
Alexander,  18  Tex.  497, 65  Am.  Dec.  78. 

This  case  is  distinguished  in  Arnold  v.  Scott,  infra^ 
on  the  ground  that  the  attack  in  the  above  case 
was  collateral. 

A  default  rendered  on  a  return  of  process  signed, 
"^F.  P.  Hardin,Deputy  Sheriff  Hunt  county,Texas,** 
was  set  aside  on  a  direct  attack  on  the  ground  that 
it  was  not  attested  in  the  prinolpal*s  name.  Arnold 
V.  Scott,  88  Tex.  878. 

A  return  on  a  dtatlon  in  error  signed,  **C.  B. 
Murphy,  Deputy  Sheriff,**  is  defective  In  not  di»- 
doslDg  either  the  county  or  his  prindpaL  Jordan 
V.  Terry,  88  Tex.  680. 

A  return  of  service  of  process  signed  in  the  name 
of  the  under  sheriff  alone  is  not  sufficient  as  the 
courts  cannot  know  an  under-sheriff.  Joyce  v. 
Joyce,  6  CaL  448. 

The  return  of  service  of  a  summons  signed,  '*B. 
T.  Cole,  D.  8.,**  is  Insufficient  to  prove  that  it  was 
served  by  a  deputy  sheriff.  Bowiey  v.  Howard,  23 
Cal.401. 

A  return  of  service  of  a  summons  signed,  **M.  G 
Aguirre,**  who  was  not  the  sheriff  of  the  county 
to  which  the  summons  was  directed,  will  not  au- 
thorize a  default  judgment  thereon.  If  Aguirre 
was  a  deputy  sheriff  it  would  make  no  difference. 
Reinhart  v.  Lugo,  86  Cal.  895. 

A  return  on  a  A  Z^**  ^7  an  under  sheriff  In  his 
own  name  only  sotting  forth  a  levy  by  the  sheriff 
and  sale  by  the  sheriff  and  a  failure  to  pay  by  the 
purchaser  and  the  death  of  the  sheriff.  Is  not  good 
under  the  New  York  Statutes,  March  24,  179&,  8 
Greenl.  Laws,  90,  requiring  the  under  sheriff  to  ex« 
ecute  the  office  of  the  sheriff  in  the  name  of  the 
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rin^  the  cause  to  a  special  master  to  take  tes- 
timony and  report  the  amount  due  on  the 
mortgage.    Testimony  was  taken  .before  the 


master  «0  ptKie  the  complainant,  and  the 
master  made  his  report,  finding  $128.24  to  be 
the  amount  due  for  principal  and  interest  on- 


■faerlff  m  case  of  Us  death.   Blmonds  y.  GatUn,  t 

Z,  AttoiM  eertfifUateB  of  tim1($. 

A  tax  deed  aoknowledflred  before  Charles  H. 
Scott,  **depnt7  oootitj  elerk,**  under  the  olBolal 
seal  of  the  ooanty  derk  In  Oallf  omia,  is  valid  un- 
der Mnrn  Ann.  Stat.,  H48S.  886,  proyidinff  that  tbe 
clerk  shall  appoint  a  deputy  who  shall  perform  the 
duties  of  the  clerk  under  the  seal  of  the  county. 
Waddioffham  y.  Dickson  (Oolo.)  Feb.  IB,  18BS. 

An  attestation  of  a  deed,  **Witne8B  my  hand  and 
seal  of  court  hereto  affixed  at  office,^  eta  **John  A. 
Brewster,  Deputy  County  Clerk  of  Sonoma  coun- 
ty ,**!&  good  where  the  deputy  Is  invested  by  the  stat- 
ute with  the  powers  of  his  prindpaL  The  county 
clerk  beJuff  ex  officio  clerk  of  the  district  court, 
county  court,  and  court  of  sessions  of  his  county, 
tbe  signature  may  be  as  county  derk  to  the  pro- 
eeedlngs  in  any  court  Toucluirdy.Crow,80Cal.lfiO. 

A  certificate  of  an  acknowledgment  of  a  deed 
purporting  to  be  before  and  in  the  name  and  style 
of  tbe  deputy  clerk  of  the  probate  court  is  good 
under  MisslSBippi  Stat  H.  &  H.471,  providing  that 
clerks  of  probate  courts  may  appoint  deputies  who 
shall  have  full  power  to  do  aU  acts  and  duties  en- 
Joined  on  principals.  McGraven  y.  McGulre,  28 
Mi9B.100. 

Tbe  certificate  to  the  acknowledgment  of  a  deed 
as  f oUowa:  **  Personally  appeared  before  me  John 
H.  McFall,  Deputy  Clerk  of  the  county  court.  .  • . 
Witness  my  hand  at  oiBce  .  .  .  Jno.  H.M0IUI, 
Deputy  Clerk,**  is  good  under  Tennessee  Act  1794, 
authorising  the  appointment  of  deputy  clerks  of 
county  courts,  and  it  is  good  notwithstanding  Act 
isaa,  chap.  IfiO,  I  1,  providing  that  thereafter  the 
deputy  shall  thereafter  be  authorised  to  take  ac- 
knowledgments in  the  name  of  his  prindpaL 
Beaumont  v.  Yeatman,  8  Humph.  64S. 

Tbe  acknowledgment  of  a  deed,  authentioated  in 
the  name  of  a  deputy  derk  of  the  district  court  is 
valid  without  the  name  of  the  derk  under  a  statute 
authorizing  such  deputies  to  take  acknowledg- 
ments.   Hemdon  ▼.  Beed,  82  Tex.  647. 

Tbe  above  esse  says  that  an  acknowledgment  of 
a  deed  by  a  deputy  derk  of  the  county  court, 
wfaich  was  hdd  valid  in  the  following  cases,  was 
presumably  in  the  name  of  the  deputy  alone,  but 
tbe  form  is  not  shown,  fiose  v.  Newman,  86  Tex. 
lau  80  Am.  Dec  616;  Cook  v.  Knott.  28  Tex.  85:  Fris- 
sell  V.  Johnson,  80  Tex.  81. 

A  summons  Indorsed,  **Walter  Martin,  Deputy 
Clerk,  and  in  the  absence  of  tbe  derk,**  is  good  un- 
der Mich.  Bev.  Stat  1888,  p.  i^  fi  8O; authorizing  the 
deputy  county  derk  to  act  in  the  absence  of  the 
county  derk.    Calendar  v.  Olcott,  1  Mich.  844. 

A  county  treasurer's  bond  Indorsed,  ^*Offldal 
hood  of  .  .  •  recorded  and  Hied  .  .  .  S.  D. 
Bingham,  Deputy  Auditor  General,"  is  valid  as  the 
deputy  auditor  general  of  Michigan  is  a  state  offi- 
cer judicially  known  to  the  courts.  People  v. 
Jofar,»  Mich.  461. 

Tbe  entries  in  naturalization  record  books  signed 
by  the  deputy  clerk  of  the  district  court  in  his  own 
name  are  competent  to  prove  the  declaratory  state- 
ments therein  under  Minn.  Gen.  Stat.  1878,  chap.  8, 
i  250L  authorizing  the  appointinent  of  such  deputy 
to  perform  the  duties  of  that  office.  State  v.  Bar- 
rett, 40  Minn.  6K. 

In  one  instance  the  deputy  described  himsdf  as 
"^derk,**  io  another  as  **  deputy,**  but  the  Judge  of 
the  same  court  will  take  judicial  notice  of  the  offi- 
cial capadty. 

A  summons  from  the  court  of  common  pleas  in 
Ohio,  signed  and  sealed  as  follows:  '*  William  P. 
Dant,  Clerk  of  said  court,  etc.,  this  7th  day  of  June 
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in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-two. 

L.  S.— G.  W.  Jones,  Deputy  Clk.,**  is  good  un- 
der Ohio  Acts  1831,  Swan  Stat.,  S84,  providing  that 
a  derk  of  the  common  pleas  court  may  appoint 
a  deputy  who  shall  perform  all  the  duties  pertain- 
ing to  the  office  of  the  prindpaL  Walke  v.  Bank 
of  Cirdeville,  16  Ohio,  S88. 

A  judgment  roll  signed  by  the  deputy  derk  in- 
stead of  by  the  derk  is  valid  under  Wisconsin  Bev. 
Stat.  1849,  diap.  10, 1 68,  providing  for  the  appoint- 
ment of  deputies.  It  is  not  necessary  to  state  in 
the  certificate  that  the  derk  is  absent.  Sexton  v. 
Bhames,  18  Wis.  00. 

But  letters  of  administration  granted  by  ^  J.  F. 
Foster,  deputy  derk  for  Warren  Woodson,  derk 
of  the  county  court  of  Boone  county,"  Missouri, 
are  void  because  they  should  have  been  granted  in 
the  name  of  the  derk.   Stewart  v.  Gave,  1  Mo.  7BB. 

As  to  other  certificates  by  derks,  see  subheads— 
**  When  deputy  acts  as  prindpal  by  deputy,**—**  As 
to  where  the  act  is  in  the  name  of  the  prindpal 
alone.*'—**  As  to  where  the  designation  of  the  office 
is  erroneous  or  incomplete.** 

Am  to  aetUma  by  and  aoofnst  deputies. 

The  right  of  action  by  a  deputy  officer  in  his 
name  has  been  differently  established  in  the  states, 
Kew  York  and  North  Carolina  denying  the  right. 

The  sheriff  is  not  liable  in  an  action  on  a  pre- 
mium note  executed  in  his  name  by  his  deputy  for 
insurance  on  attached  goods,  although  the  sheriff 
has  the  power  to  insure,  and  the  deputy  might  in- 
sure them  in  the  sheriff's  name.  White  v.  Madison, 
86  How.  Pr.  481. 

A  deputy  sheriff  must  sue  in  the  sheriff^  name  to 
recover  property  that  he  has  levied  on  and  which 
has  been  taken  from  him.  TerwiUiger  v.  Wheeler, 
86Barb.6SQ. 

This  special  property  in  the  sheriff  was  recog- 
nized in  Pierce  v.  Kingsmill,  26  Barb.  681. 

A  deputy  sherUf  cannot  maintain  trover  for 
goods  seized  in  execution  which  axe  taken  by  an- 
other because  the  sheriff  is  liable  for  the  value  and 
the  law  vests  the  property  in  him.  Hampton  v. 
Brown,'  86  N.  a  1& 

While  the  contrary  was  held  hi  Thompson  v. 
Marsh,  14  Mass.  280,  to  the  effect  that  a  deputy 
sheriff  may  maintain  trover  against  another  deputy 
of  the  same  sheriff  taking  property  attached  by  the 
former.   Thompson  v.  Marsh,  14  Mass.  200. 

And  ft  deputy  Bheriff  may  sue  another  deputy  of 
the  same  sheriff  In  replevin  for  goods  attached  by 
the  former.    Gordon  v.  Jenney,  16  Mass.  466. 

And  in  Denny  v.  Warren,  16  Mass.  420,  an  action 
of  trover  was  maintained  by  one  deputy  sheriff  in 
his  own  name  against  another  deputy  sheriff. 

These  cases  were  followed  by  Robinson  v.  En- 
aign,  72  Mass.  80S,  asserting  that  a  deputy  sheriff 
might  sue  the  sheriff  for  acts  of  auother  deputy  in 
taking  goods  from  bluL 

In  PoUey  v.  Lenox  Iron  Works.  86  Mass.  828,  an 
action  for  conversion  of  attached  property  was  al- 
lowed to  be  maintained  in  the  name  of  the  deputy 
making  the  levy,  although  at  the  time  of  the  suit 
the  deputy  was  out  of  office. 

In  Sanborn  v.  Chamberlin,  101  Mass.  41t  an  action 
was  maintained  by  a  deputy  sheriff  in  his  name  to 
recover  from  the  purchaser  the  price  on  an  execu- 
tion sale  made  by  him. 

A  deputy  sheriff  has  such  a  property  interest  in 
property  attached  by  him,  that  he  could  sue  in 
trover  in  his  own  name  to  recover  the  same,  where 
it  is  shown  that  be  is  such  deputy  and  held  the 
property  by  attachment  West  t«  Thompson,  91 
Vt.618.  LT. 
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the  mortgage  and  for  attorneys'  fees  for  the 
•  foreclosure  thereof.  On  the  27th  of  August, 
1887,  final  decree  of  foreclosure  was  rendered, 
in  which  the  same  special  master  who  took 
the  testimony  was  authorized  as  such  to  sell 
the  mortgaged  property.  On  the  5th  of  Sep- 
tember, 1887.  the  defendant  Pickett  by  his 
counsel  served  the  complainant's  solicitors 
with  notice  that  on  the  6th  of  September, 
1887,  he  would  move  the  court  to  set  aside 
tmd  vacate  the  decree  pro  carifesso  and  final 
-decree,  und  for  leave  to  plead  to  the  bill  on 
the  following  grounds :  1.  The  subpoena  in 
said  cause  was  not  served,  or  returned  as 
served,  upon  defendant.  2.  There  was  no 
decree  pro  confes&o  entered  in  said  cause  by 
the  clerk.  8.  No  proper  proof  was  made  of 
the  alleged  cause  of  action  and  amount 
claimed  before  the  master.  4.  Defendant  has 
a  defense  upon  the  merits  to  said  cause,  as 
shown  by  affidavit  filed.  This  motion  was 
accompanied  by  a  petition  and  affidavit  of  the 
defendant  for  the  vacation  of  said  decree  and 
pro  confesdo  and  final  decree,  statin/;  that  said 
subpoena  had  never  been  served  upon  him, 
and  that  he  had  no  knowledge  of  the  existence 
of  the  suit  until  he  saw  the  mortgaged  prop- 
erty advertised  in  a  newspaper  for  sale. 
That  he  did  not  owe  the  amount  decreed, 
and  had  credits  to  which  he  was  entitled  that 
had  not  been  al  lowed.  At  the  hear!  ng  of  this 
motion  the  following  order  was  made  on  Sep- 
tember 6,  1887 :  '^Tnis  cause  came  on  to  be 
heard  on  within  petition,  and  having  been 
argued  by  counsel,  it  is  ordered  that  the 
decree  pro  eonfe^o  and  final  decree  in  this 
cause  be  vacated  and  set  aside,  and  that  de- 
fendant do  plead,  answer,  or  demur  to  the  bill 
in  this  cause  within  ten  days  from  this  date. 
Jas.  M.  Baker,  Judee.  **  From  this  order  the 
complainant  took  his  appeal  to  this  court. 

It  is  asserted  in  the  appellant's  petition  of 
appeal,  and  reiterated  in  his  briefs,  that  the 
ground  upon  which  the  court  below  made  the 
order  appealed  from  was,  that  the  return  of 
service  ox  the  subpoena  in  the  cause,  as  made 
by  the  deputy  sheriff  in  his  own  name,  in- 
stead of  in  the  name  of  his  principal,  by  him- 
self as  deputy,  was  illegal,  and  was  no  evi- 
dence that  the  defendant  had  been  duly  served 
with  process  in  the  cause.  We  have  no  doubt 
that  tne  return  of  service  as  made  upon  this 
subpoena  was  a  nullity,  and  cannot  be  relied 
upon  as  evidence  that  the  court  acquired  ju- 
risdiction over  the  person  of  the  defendant  to 
whom  said  subpoena  was  directed.  Whileour 
statute  rMcClell.  Dig.  §  16,  p.  989;  Rev. 
Stat,  g  1247)  in  express  terms  authorizes  sher- 
iffs to  appoint  deputies  to  act  under  them  who 
shall  have  the  same  power  as  the  sheriffs  ap- 
pointing, and  for  whose  neglect  and  default 


in  the  execution  of  their  office  the  sheriff  shall 
be  responsible,  still  there  is  nothing  more  in 
this  statute  than  a  declaration  of  that  which 
was  the  common  law  on  the  subject  from  time 
immemorial  in  England  and  in  this  country, 
and  we  can  see  nothing  in  the  statute  that 
creates  in  a  "  deputy  sheriff"  any  independent 
distinctive  official  power  or  authority  except 
such  as  he  derives  as  deputy  from  and  tlirough 
his  principal.  The  term  ** deputy**  neces- 
sarily carries  with  it  the  idea  that  he  has  a 
principal,  and  that  he  cannot  act  independ- 
ently in  his  own  name  and  stead,  but  per- 
forms all  official  acts  of  this  kind  in  the 
name  and  stead  of  such  principal  for  whom, 
as  deputy,  he  is  alone  authorized  to  act.  If 
he  undertakes  to  act  in  his  own  name  and  on 
his  own  authority,  then  he  no  longer  acts  as 
deputy,  but  as  an  independent  official  recog- 
nizing no  official  superior.  When  he  acts 
as  deputy  for,  and  in  the  name  and  stead  of, 
his  principal,  then  the  law  recognizes  his 
acts  as  being  the  acts  of  his  principal,  just 
as  though  the  principal  had  performed  them 
in  person.  And  it  is  only  when  the  act  of 
the  deputy  can  be  thus  recognized  as  the  act 
of  the  principal,  that  it  can  be  recognized  at 
all.  when  he  ceases  to  act  for  the  principal, 
as  the  principal's  deputy,  he  at  once  becomes 
stripped  of  all  official  authority.  The  nets 
that  he  performs  are  official  acta  that  devolve 
by  law  upon  his  principal ;  and  when  he 
performs  them,  and,  as  in  the  case  at  bar, 
^ives  expression  to  his  performance  of  them 
in  the  Ediape  of  a  return  of  the  service  of 
process,  he  must  make  it  appear  therein  that 
It  is  the  act  of  his  principal  by  or  through 
himself  as  deputy,  otherwise  the  action  can- 
not be  recognized  as  official.  Jordan  v. 
Terry,  88  Tex.  680 ;  AmM  v.  8eoU,  89  Tex. 
878;  Talbott  v.  Hooser,  12  Bush,  408;  3  Kent, 
Com.  458 ;  Joyce  v.  Joyce,  5  Cal.  449 ;  Bowleg 
V.  Howard,  28  Cal.  402;  Ryan  v.  Bads,  1 
111.  168;  Ditch  v.  Edwards,  2  111.  127,  26 
Am.  Dec.  414;  MeOee  v.  Eastis,  8  Stew. 
(Ala.)  807;  McMurpliy  v.  Campbell,  2  N.  C, 
181 ;  Pond  v.  Vanderveer,  17  Ala.  426.  In 
this  case  the  return  of  service  on  the  subpoena 
in  chancery  is  signed,  "  £.  J.  Murphy,  Dep- 
uty Sheriff.** 

It  does  not  show  for  the  sheriff  of  what 
county  even  he  was  acting  as  deputy ;  nor  is 
there  anything  to  show  that  the  subpoena 
ever  went  into  the  hands  of  his  principal  to 
be  served.  The  return  of  service  is  a  nul lity, 
and  was  no  evidence  to  the  court  that  it  had 
jurisdiction  over  the  person  of  the  defendant 
alleged  to  have  been  served;  and,  conse- 
quently, no  valid  decree,  either  pro  confesso 
or  final,  could  have  been  predicated  thereon. 

ilie  order  appealed  from  is  affirmed. 


MISSOURI  SUPREME  COURT  (In  Banc). 


1. 


Augusta  SCHUSTER,  i2&rpt, 

V. 

Joseph  WEISS  et  ah,  Appts. 

( Mo ) 

The  sureties  on  an  appeal  bond  con- 


ditioned for  the  prosecution  of  the 
appeal  to  a  court  of  appeals  and  the 
performance  of  the  Judpnent  of  that 
court  or  of  the  supreme  court  of  ibe  state  in  the 
event  of  an  appeal  thereto  are  disobarged  where 
by  a  change  In  the  statute  goveralng  appeals  no 


Nora— The  striot  rule  against  changing  the  liabil-  [above  decision,  which  applies  to  it  the  oonstitu- 
itjof  asuretylsilluBtrated  in  an  unusual  way  by  the  I  tional  protection  against  impairment  of  the  obLiga- 
19  L.  R.  A. 
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iDdflnieiit  to  rendered  by  the  oonrt  of  appeali,  or 
■07  ampeal  taken  from  that  court  to  tlie  supreme 
eouTt,  bat  theoaee  to  taken  by  alegtolatlve  trans- 
fer from  the  oourt  of  appeato  to  the  supreme 


Zm  An  appeal  bond  Is  protected  by  the 
t  ecMistitvtioiial  provision  a^^ainst  im- 
patrin^  the  obllfi^tion  of  a  contraet 
from  any  change  in  its  terms  or  obligation  by 
Tfrtye  of  a  statute  changing  the  jurisdiction  of 
the  appellate  courts. 
S.  Xt  is  no  defense  to  the  sureties  in  an 
section  on  an  appeal  bond  that  the  plain- 
tiff has  unlawfully  taken  posMSSlon  of  more  than 
enough  of  the  property  of  the  principal  in  the 
bond,  who  to  deceased,  to  satia^  it  and  that  there 
has  been  no  administration  on  the  estate. 

iEUuk^  Gh.  J.,  CMd  Brace,  J.,  disssntj 
(February  14, 1806.) 

APPEAL  by  defendants  from  a  ludgment  of 
the  Sk  Louis  Circuit  Court  in  favor  of 
plaintifT  in  an  action  to  enforce  defendants' 
liability  as  sureties  on  an  appeal  bond  executed 
by  Joseph  Schuster  in  an  action  by  the  present 
complainant  against  said  Schuster  to  recover 
possession  of  certain  real  estate.    Bever$6(L 

The  fiscta  are  stated  in  the  opinion. 

Mr,  J.  W.  Ccminst  for  appellants: 

The  bond  sued  on  having  been  executed  May 
tl.  1884,  and  the  ejectment  salt  in  which  it 
was  given  havine  been  without  appellants'  con- 
sent transferred  by  this  court  to  the  supreme 
court  of  Missouri,  as  required  by  legislative 
Act  of  this  state  dated  March  4, 1885,  and  which 
was  not  in  existence  and  did  not  become  a  law 
for  almost  a  year  after  the  bond  was  signed, 
and  could  not  have  been  contemplated  by  ap- 
peUanu  at  the  time  they  entered  into  the  obliga- 
tioD.  was  such  a  matenal  variance  of  the  terms 
sod  conditions  of  the  bond,  and  such  an  en- 
largement of  the  risks  assumed  by  appellants 
•s  sureliea,  as  to  discharge  them  f  rom;alkiiabil- 
Ity  thereon. 

State  T.  Boberti,  68  Mo.  234,  80  Am.  Rep. 
788;  Jifbue  t.  OOb.  8  £1.  &  BL  902;  Union 
Bank  ef  Maryland  v.  Ridgely,  1  Harr.  &  G. 
824,  413.  434;  Buypie  v.  Ttmpkina,  74  111.  482; 
United  States  y.  Eirkpatriek,  22  U.  8. 0  Wheat. 
720,  6  L.  ed.  100;  Lttfayette  v.  Jamee,  02  Ind. 
240,  47.  Am.  Rep.  l2). 

Appellants  have  aright  to  stand  on  the  exact 
terms,  stipulations,  and  conditions  of  their 
hood.  They  sre  bound  only  in  the  manner,  to 
the  extent,  aud  under  the  verv  circumstances 
pointed  out  and  laid  down  in  their  obligation. 
In  the  carrying  out  and  performance  of  which 
every  material  act,  condition,  and  thing 
specified  is  to  be  done  and  performed  as  stipu- 
lated, and  in  the  order  and  manner  pointed 
out. 

Mme  8av,  Bank  t.  Trattbe,  6  Mo.  App.  221; 
Teatman  v.  (/Beilly,  12  Mo.  App.  568;  Singer 
Mfg,  Go,  V.  HiJthe,  21  Mo.  App.  574;  Fieee  v. 
&nstein,  5  Mo.  App.  78;  Simonson  v.  Grant, 
86  Minn.  489,  442:  MiUery,  Stetoart,  22  Q.  8. 
9  Wheat  681-702, 6  L.  ed.  100-105;  Tomlineon 
V.  Simpeon,  88  Minn.  448;  MarJdand  Min,  db 
Mfg.    Co.  V.  Kimmd,  87  Ind.  560;   BtuU  v. 


.BbnM.62IU.52;  United  Staiee^.  BoudA^XJ. 
8.  15  ret.  187, 10  L.  ed.  706;  Noyee  v.  Granaer^ 
51  Iowa,  227;  Lafayette  v.  James,  02  Ind.  240: 
WardY.Stahl^X  N.Y.4C6. 

The  transfer  of  the  ejectment  suit  by  an  act 
of  law  to  the  supreme  coujt  will  not  answer  the 
requirement  of  the  bond,  or  take  the  place  of 
an  appeal  to  that  court. 

The  oourt  of  appeals  having  rendered  no  de- 
cision or  judgment  in  the  ejectment  suit,  and 
no  appeU  of  that  suit  having  been  taken  to  the 
supreme  court,  the  terms  and  conditions  of  the 
bond  were  not  complied  with,  and  appellants 
are  discharged. 

Nofringer  v.  Hartnett,  12  Mo.  App.  598,  84 
Mo.  540;  State  v.  Boberte,  Pybui  v.  Gibb,  Union 
Bank  of  Maryland  v.  Bidgely,  People  v.  Tomp- 
kins, United  States  v.  Kirkpairiek  and  Lttfay' 
ette  V.  James,  supra. 

Mr.  Eher  Peacock  for  respondent. 

Oantt*  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  following  bond : 
"Enow  all  men  by  these  presents,  that  we, 
Joseph  Schuster,  asprincipal,  and  Henry 
Petersen,  Christian  Woltjen.  Joseph  Weiss, 
and  Christian  Jansen,  as  sureties,  are  held 
and  firmly  bound  unto  Augusta  Schuster  in 
the  sum  of  five  hundred  dollars,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointlv  and  severally,  by 
these  presents.  Sealed  with  our  seals,  and 
dated  at  St.  Louis,  this  Slst  day  of  May, 
1884.  The  condition  of  the  above  obligation 
is  such  that,  whereas  the  said  Joseph  Schuster 
has  appealed  from  the  judgment  rendered 
against  him,  and  in  favor  of  said  Augusta 
Schuster,  in  the  circuit  court,  city  of  St. 
Louis,  Missouri,  for  the  sum  of  one  cent 
damages,  and  for  the  possession  of  certain 
real  estate,  together  with  the  costs :  Now, 
if  said  appellant  shall  prosecute  his  appeal^ 
with  due  ailigence,  to  a  decision  in  the  St. 
Louis  court  of  appeals,  and  shall  perform 
such  judgment  as  shall  be  given  by  the  St. 
Louis  court  of  appeals,  or  oy  the  supreme 
court  of  the  state  of  Missouri,  in  the  event  of 
an  appeal  thereto,  or  such  judgment  as  the 
said  St.  IjOuIs  court  of  appeals,  or  said  su- 
preme court,  in  the  event  of  an  appeal,  as 
aforesaid,  may  direct  the  circuit  court  of  the 
city  of  St.  Louis  to  give,  and,  if  the  judg- 
ment, or  anv  part  thereof,  be  affirmed,  will 
comply  with  and  perform  the  same,  so  far  as 
it  may  be  affirmed,  and  pay  all  damages  and 
costA  which  may  be  awarded  against  him  by 
the  St.  Louis  court  of  appeals,  or  said  su- 
preme court,  in  case  of  an  appeal  as  afore- 
said, and  shall  pay  all  damages  and  accruing 
rents  and  profits,  and  shall  stav  waste  pend- 
ing said  appeal,  then  this  obligation  shall 
be  void ;  otherwise  to  remain  in  lull  force 
and  effect.  Joseph  Schuster.  [Seal.]  Joseph 
Weiss.  [Seal.]  Christian  P.  Jansen.  [Seal.] 
Henry  Petersen.    [Seal.]     Christ.  Woltjen. 

iSeal.]    Approved  in  open  court  Slst  day  of 
lay,  1884.     Vogel,  Clerk." 


tlon  of  oontraots  even  where  the  obligee  Is  entirely 
tepriyed  of  his  security  by  chan^  of  the  law. 

As  to  the  general  rule  of  liability  as  to  sureties, 
10L.R  A. 


see  notes  to  Kiessig  v.  Allspaugh  (OsL)  18  L.  B. 
413;  Best  V.Johnson  (Cal.)  8  L.  B.  A  168. 
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Augusta  Schuster  Instituted  an  ejectment 
jait  against  Joseph  Schuster  to  recover  real 
estate  In  St.  Louis.  She  recovered  judgment 
in  the  circuit  court,  and  Joseph  took  an  ap- 
peal to  the  St.  Louis  court  of  appeals,  and 
gave  the  above  bond,  to  supersede'the  judg- 
ment of  the  circuit  court.  On  the  4th  of 
November,  1884,  an  amendment  to  the  Ck)n- 
stitution  of  Missouri  was  adopted  b^  the 
people,  whereby  the  territorial  jurisdiction 
of  the  St.  Louis  court  of  appeals  was  ex- 
tended, and  the  Kansas  city  court  of  appeals 
created.  By  this  amendment  the  General 
Assembly  was  authorized  ''to  increase  or 
diminish  the  pecuniary  limit  of  the  juris- 
diction of  said  courts;  to  provide  for  the 
transfer  of  cases  from  one  court  of  appeals  to 
another  court  of  appeals ;  to  provide  for  the 
transfer  of  cases  from  a  court  of  appeals  to 
the  supreme  court;  and  to  provide  for  the 
hearing  and  determination  of  such  cases  by 
the  courts  to  which  they  may  be  transfeired. " 
On  the  4th  of  March,  1^,  an  Act  of  the  Gen- 
eral Assembly  was  approved  by  which  it  was 
provided  that  "all  cases  which  were  pending 
in  the  St.  Louis  court  of  appeals  on  the  1st 
day  of  January,  1886,  and  which  should  not  be 
disposed  of  at  the  time  said  Act  should  eo 
Into  effect,  and  which,  by  the  terms  of  the 
said  constitutional  amendment,  would  come 
within  the  final  appellate  jurisdiction  of  the 
supreme  court,  should  be  certified  and  trans- 
ferred to  the  supreme  court,  and  be  heard 
and  determined  by  said  court."  The  Act 
contained  an  emergency  clause,  and  took  ef- 
fect the  day  of  its  passage.  In  pursuance  of 
this  Act,  as  the  supreme  court  had  appellate 
jurisdiction  from  the  St.  Louis  court  of  ap- 
peals ''in  all  cases  involving  title  to  real 
estate,"  this  ejectment  suit  was  by  the  St. 
Louis  court  of  appeals  transferred  to  this 
court,  on  the  16th  day  of  June,  1886.  The 
judgment  of  the  circuit  of  St.  Louis  in  said 
ejectment  case  was  affirmed  in  the  supreme 
court  at  the  October  term,  1887.  Schuster  v. 
Schuster,  98  Mo.  488.  Joseph  Schuster  died 
in  May,  1888,  after  the  affirmance  of  the 
Judgment  in  ejectment,  and  this  action  was 
brought  against  three  of  his  suFRties  on  the 
Said  appeal  bond.  The  breaches  assigned 
were  that  Joseph  Schuster  had  not  paid  the 
costs  adjudged  against  him  in  said  suit  in 
the  circuit  court,  amounting  to  $89.66,  nor 
the  damages  and  rents  accruing  after  said 
apfieal  down  to  the  rendition  of  possession, 
amounting  to  $1,960,  and  for  $400,  permis- 
sive waste,  in  not  repairing  the  houses.  The 
defenses  are  that  the  transfer  of  said  ejectment 
cause  to  the  supreme  court  without  a  hearing 
or  judgment  in  the  St.  Louis  court  of  ap- 
peals, to  which  court  only  it  had  been  ap- 
pealed, was  without  the  consent  of  the  sure- 
ties on  said  bond,  and  varied,  enlarged,  and 
changed  their  liability  as  such  sureties,  and 
operated  to  discharge  them  from  any  and  all 
liability  thereon ;  £at  the  conditions  of  said 
bond  have  not  been  broken  ;  that  the  court  of 
appeals  has  never  rendered  any  judgment; 
that  no  appeal  was  ever  taken  from  said 
court  to  this  court,  nor  have  they  failed  to 
perform  any  judgment  of  this  court  rendered 
on  an  appeal  from  the  St.  Louis  court  of  ap- 
peals. And  for  another  defense  the  sureties 
19  L.  R  A. 


allege  that  plaintiff,  who  Is  the  divorced 
wife  of  Joseph  Schuster,  upon  his  death  took 
into  her  charge,  and  appropriated  to  her  own 
use,  a  large  amount  of  personal  property, — 
more  than  enough  to  satisfy  this  bond,-* 
without  any  rij^ht  to  do  so;  that  there  haa 
been  no  administration  on  said  estate:  and 
asks  to  have  her  account  for  the  same  in  ex- 
oneration of  these  sureties.  The  trial  court 
excluded  all  evidence  on  this  last  defense, 
and  at  the  close  of  plaintiff's  case  refused 
two  instructions  In  the  nature  of  a  demurrer 
to  the  evidence,  and  a  third,  as  follows: 
**  (8)  The  court  instructs  the  lury  that  it  is 
admitted  by  the  pleadings  of  the  plaintiff 
and  the  defendants  in  this  case  that  after  the 
bond  sued  on  in  this  case  was  given  for  an 
appeal  in  the  ejectment  suit  (No.  62,677)  of 
Augusta  Schus'ter  against  Augusta  Schuster, 
and  after  such  ejectment  suit  was  appealed 
to  and  filed  in  the  St.  Louis  court  of  appeals, 
that  such  electment  suit  was  certifiea  and 
transferred  by  said  court  of  appeals  to  the 
supreme  court  of  the  state  of  Missouri,  in 
pursuance  of  an  Act  of  the  General  Assembly 
of  the  state  of  Missouri ;  and  therefore  the 
jury  are  instructed  that,  If  they  should  find 
from  the  evidence  that  such  transfer  and  cer- 
tification was  made  and  done  without  tho 
consent  of  the  defendants,  then  the  same  con- 
stituted and  was  a  variance  from  the  condi- 
tions of,  and  upon  which,  the  bond  su^  on 
in  this  case  was  given,  and  such  certification 
and  transfer  operated  to  enlarge  the  liability 
of  defendants  on  such  bond,  and  to  discharge 
them  from  all  liability  on  the  same."  The 
mistake  in  the  name  ''Augusta,"  for  "Jos-^ 
eph, "  in  the  description  "of  the  suit,  was 
clearly  an  oversight.  The  cause  was  evi- 
dently understood  by  the  court,  and  this  mia* 
description  could  not  hav^  led  to  the  refusal 
to  give  the  instruction.  The  plaintiff's  evl- 
deDC9  tended  to  prove  the  value  of  the  rents 
and  profits,  and  that  the  houses  got  out  of 
repair,  and  that  Joseph  Schuster  received  the 
rents,  and  made  no  repairs.  Defendants  of- 
fered to  prove  that  Mrs.  Schuster,  after  her 
husband's  death,  took  possession  of  all  his 
property,  broke  open  the  safe,  and  took  his 
money,  and  appropriated  it  all,  without  ad- 
ministration, to  her  own  use.  All  of  which 
the  court  excluded,  and  the  defendants  ex- 
cepted. The  cause  has  been  certified  to  this 
court  by  the  St.  Louis  court  of  appeals,  be- 
cause, in  the  opinion  of  that  court,  **  the  dis- 
cussion of  the  effect  of  the  transfer  of  said 
ejectment  suit  by  that  court  to  the  supreme 
court  would  necessarily  lead  to  the  consider- 
ation of  the  statute  from  a  constitutional 
standpoint,  which  they  were  precluded  from 
doing." 

1.  This  court  in  220  Oaresche,  86  Mo.  469, 
held  that  the  statute  providing  for  the  trans- 
fer of  causes  pending  in  the  court  of  appeals 
to  this  court  was  constitutional,  so  far  as 
the  litigants  themselves  were  concerned  ;  but 
the  rights  and  liabilities  of  sureties  on  the 
appeal  bonds  in  such  cases  were  not  under 
discussion  in  that  case,  and  were  not  deter- 
mined, nor  has  this  particular  question  been 
decided  by  any  other  case  in  this  court.  So 
that  we  are  at  liberty  to  determine  it  upon 
the  principles  and  analogies  of  the  genera] 
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kw  geTernlng  the  rights  and  liabilities  of 
sureties.  It  is  fundamental  that  any  agree- 
ment between  the  creditor  and  the  principal 
in  an  obligation  or  debt,  whidi  essentially 
▼aries  the  terms  of  the  contract,  without  the 
etmsent  of  the  surety,  will  release  the  surety 
from  liability.  State  t.  MeQonigle,  101  Mo. 
853.  The  contract  of  the  surety  Is  volun- 
tary, without  the  expectation  of  profit  or 
gain,  and  the  law  demands  that  he  be  dealt 
with  in  the  utmost  fairness  and  good  faith. 
Brandt,  Suretyship,  %  830.  The  rule  was 
stated  by  Jttdffe  Lumpkin  in  Bethune  y.  Doz- 
ier,  10  Ga.  285:  "iHo  principle  of  law  is 
better  settled  at  this  day  than  that,  the  un- 
dertaking of  a  surety  being  one  Btricti  Juris, 
he  cannot,  either  at  law  or  in  eauity,  be 
bound  further  or  otherwise  than  he  is  by  the 
very  terms  of  his  contract,  and  that  if  the 
parties  to  the  original  contract  think  proper 
to  change  the  terms  of  it  without  consent  of 
the  surety,  (which,  it  is  not  disputed,  they 
have  a  right  to  do,)  the  surety  is  discharged.'' 
'Neither  is  it  of  any  consequence  that  the 
alteration  in  the  contract  is  trivial,  nor  even 
that  it  is  for  the  advantage  of  the  surety." 
'^Ncn  h<EC  in  fadera  veni  Is  an  answer  in 
the  mouth  of  the  surety,  from  which  the  ob- 
ligee can  never  extricate  his  case,  however 
innocently,  or  by  whatever  kind  intentions 
to  all  i>arties,  he  may  have  been  actuated." 
Nafring&r  ▼.  EartneU,  84  Mo.  649;  United 
Statee  ▼.  Kirkpatnek,  22  U.  8.  9  Wheat.  720, 
6  L.  ed.  109;  Bauer  v.  Cabanne,  105  Mo. 
110 :  Tomlimon  v.  Simpion,  88  Minn.  448 ; 
Sharp  V.  Bedell,  10  111.  88 ;  Lotfayette  v.  James, 
92  Ind.  240,  47  Am.  Rep.  140;  Myres  v. 
Farker.  6  Ohio  St.  501 ;  Moflrkland  Min,  dt 
Mfg.  Co,  T.  Kimma,  87  Ind.  560;  P^  v. 
limpkins,  74  111.  482. 

In  Nojsinger  v.  Hartnett,  supra,  the  plain- 
tiff recovered  a  Judgment  against  John  Ring. 
Ring  appealed  to  the  St.  Louis  court  of  ap- 
peals, giving  James  Riley  as  one  of  his  sure- 
ties on  his  appeal  bond.  The  condition  of 
the  appeal  bond  was  that,  whereas  Rilev  had 
appealed  from  said  judgment,  "  if  he  should 
prosecute  his  appeal  with  due  diligence  to 
a  decision  in  the  St.  Louis  court  of  appeals, 
and  perform  such  Judgment  as  shall  be  given 
by  the  court  of  appeals,  or  such  as  the  St. 
liouls  court  of  appeals  may  direct  the  circuit 
court  of  St.  Louis  to  give,  and,  if  the  Judg- 
ment, or  any  part  thereof,  be  affirmed,  will 
comply  with  and  perform  the  same,  so  far  as 
af)iriiicd,  and  pay  ail  damages  which  may  be 
awarded  against  him  by  said  St.  Louis  court 
of  appeals,  then  this  obligation  to  be  void ; 
ciiierwise,  remain  in  full  force  and  effect." 
When  the  cause  reached  the  court  of  appeals 
ihe  judgment  was  reversed,  and  cause  re- 
mAuded;  but  on  appeal  to  this  court  the 
judgment  of  the  court  of  appeals  was  re- 
verb, and  that  of  the  circuit  court  affirmed. 
The  mandate  from  this  court,  affirming  the 
judgment  of  the  circuit  court,  was  sent  di- 
rectly to  the  circuit  court,  and  not  to  the 
court  of  appeals ;  and  the  court  of  appeals 
made  no  Judgment  revening  its  action,  and 
entering  a  Judgment  of  affirmance,  and  send- 
ing its  mandate  to  the  circuit  court.  In  an 
action  on  the  appeal  bond  in  the  circuit  court 
of  St.  Louis,  that  court  gave  judgment  for 
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the  surety,  and  on  appeal  to  the  St.  Lonis 
court  of  appeals  that  judgment  was  affirmed. 
When  it  reached  this  court,  Sherwood,  J., 
reviewed  the  authorities,  and  held  that,  the 
condition  of  the  bond  not  having  provided 
for  an  affirmance  bv  this  court,  the  surety 
was  discharged.  Henry,  Oh,  J.,  Ray,  and 
Black,  JJ.,  concurred  in  affirming  the  Judg- 
ment, but  placed  their  concurrence  on  the 
ground  that  the  only  Judgment  of  the  court 
of  appeals  was  one  reversing  the  judgment 
of  the  circuit  court.  They  say :  "If,  on  the 
reversal  of  the  judgment  of  the  court  of  ap- 
peals, a  mandate  had  been  sent  from  this 
court,  as  it  should  have  been,  directing  that 
court  to  enter  a  judgment  affirming  that  of 
the  circuit  court,  ana  the  mandate  had  been 
obeyed,  the  liability  of  the  surety  on  the  ap- 
peal bond  would  have  been  within  the  ex- 
press terms  of  his  obligation.  But  in  a  suit 
on  that  bond,  as  the  record  now  stands, 
where  is  to  be  found  a  judgment  of  the  court 
of  appeals  affirming  that  oi  the  circuit  court? 
That  such  a  Judgment  had  been  rendered 
would  be  a  necessary  averment  in  a  suit  on 
that  bond,  and  one  that  the  plaintiff  v^ould 
have  to  prove  before  he  could  recover." 
**  There  is  no  legal  fiction  that  the  judgment 
of  the  supreme  court,  reversing  one  rendered 
by  the  court  of  appeals,  becomes  the  judg- 
ment of  the  latter  court.  While  it  would 
have  been  the  dutv  of  the  court  of  appeals 
to  enter  such  a  Judgment  as  the  mandate  of 
this  court  required,  yet,  this  court  having 
passed  by  that  court,  and  sent  its  mandate 
to  the  circuit  court,  no  judgment  of  the  court 
of  appeals  has  ever  been  rendered,  except  that 
reversing  the  Judgment  of  the  circuit  court. 
That  which  ought  to  have  been  done  will  be 
considered  as  having  been  done,  is  a  princi- 
ple of  equity  sometimes  successfully  invoked 
in  equity  proceedings,  but  inapplicable  to  a 
case  at  law,  in  which  a  surety  is  sued  upon 
his  obligation,  of  which  there  has,  in  legal 
strictness,  been  no  breach.**  And,  while  the 
authorities  all  agree  that  the  creditor  and 
principal  cannot  vary  or  enlarge  the  liabil- 
ity of  the  surety,  it  is  equally  well  settled 
that  the  state  or  government  cannot  change 
the  responsibility  of  the  surety  on  official 
bonds  to  the  state  by  changing  or  enlarging 
the  contract  of  the  principal  by  Act  of  the 
Legislature.  Accordingly  it  was  ruled  in 
State  V.  Boberts,  68  Mo.  284,  80  Am.  Rep. 
788,  that  a  change  in  the  law  bv  which  the 
time  for  the  annual  settlement  of  county  col- 
lectors is  fixed  a  month  later  than  that  pro- 
vided in  the  law  when  the  bonds  of  the  col- 
lectors were  given  operated  to  discharge  the 
sureties.  And  in  Bartlett  v.  Atty-  Gen. ,  Park. 
£xch.  Rep.  277,  and  Bawdage  v.  Atty-Oen,, 
Id.  278,  cited  and  approved  by  Metcalf,  J., 
in  Grocers  Bank  v.  Kingman,  16  Gra^,  478, 
it  was  held  that  a  bond  given  as  security  for 
a  collector  of  customs  was  held  not  to  extend 
to  a  new  duty  laid  on  certain  articles  after 
the  bond  was  given.  See  also  Bonar  v.  Mac- 
Dmaid,  L.  R.  8  H.  L.  Cas.  226 ;  Pyhus  v. 
Gihb,  6  El.  &  Bl.  902.  These  cases  suffi- 
ciently indicate  the  law  of  the  adjudicated 
cases. 

Applying  these  principles  to  the  case  at 
bar,  we  find  that  the  defendants  bound  them- 
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selves,  as  sureties,  that  Joseph  Schuster 
should  prosecute  his  appeal  with  due  dili- 
gence to  judgment  of  said  St.  Louis  court  of 
appeals.  At  the  time  of  the  signing  and  en- 
tering upon  this  obligation,  this  court  had 
appellate  jurisdiction  of  said  action  only  on 
appeal  from  the  court  of  appeals.  Now, 
without  fault  of  said  Schuster,  by  operation 
of  law,  said  court  was  deprived  of  jurisdic- 
tion of  said  action ;  and  it  became  a  legal 
impossibility  for  him  to  comply  with  said 
condition.  But,  it  is  argued,  the  case  finally 
reached  the  supreme  court,  and  tho  bond 
was  good  for  the  performance  of  the  judg- 
ment of  the  supreme  court.  The  bond  was 
only  to  bind  these  sureties,  upon  the  condi- 
tion that  the  cause  should  reach  the  supreme 
court— First,  after  a  final  judgment  in  the 
court  of  appeals,  which  was  never  rendered ; 
and  secondly,  on  appeal  from  that  judgment. 
As  it  is,  it  reached  that  court  by  a  legisla- 
tive transfer,  never  by  appeal.  As  said  in 
Nofiinger  v.  Hartnett,  mpra,  by  a  majority 
of  this  court:  *'As  the  record  now  stands, 
where  is  to  be  found  a  judgment  of  the  court 
of  appeals,  aflSrmin^  that  of  the  circuit 
court?"  And  where  is  to  be  found  a  judg- 
ment of  this  court  affirming  the  judgment  of 
the  court  of  appeals  on  appeal  ?  That  such 
a  judgment  has  been  rendered  is  a  necessary 
averment.  But  as  the  Legislature,  by  its 
Act,  deprived  that  court  of  its  jurisdiction — 
First,  to  render  such  a  judgment,  that  part 
of  the  condition  became  legally  in\possibIe; 
and,  secondly,  as  no  judgment  was  rendered, 
so,  also,  no  appeal  could  be  taken,  hence 
another  necessary  averment  is  lacking.  If 
the  surety  was  exonerated  in  Nofrijiger  v. 
Hartnett  because  of  the  mere  failure  to  send 
the  mandate  to  the  court  of  appeals,  a  thing 
competent  and  lawful,  how  much  stronger 
the  reason  for  exempting  him  from  liability 
when,  in  conseaucnce  of  the  Act  of  the  Legis- 
lature, the  conaition  for  a  judgment  of  af- 
firmance, and  an  appeal  therefrom,  have  be- 
come legally  impossible.  In  the  No;f»inger 
Case  a  result  was  reached  in  the  supreme 
court,  which  aflSrmed  the  judgment  of  the 
circuit  court,  but  not  in  the  m(xle  of  proced- 
ure nominated  in  the  bond.  In  the  case  un- 
der consideration  the  result  has  been  reached 
in  the  supreme  court,  but  it  reached  that 
court  by  a  precedure  entirely  unknown  to 
the  law"  when  the  bond  was  executed,  and 
by  a  method  not  named  In  the  bond,  and  one 
ignoring  the  conditions  of  the  bond.  It 
seems  to  us  there  cannot  be  any  difference  in 
principle  in  the  two  cases.  In  neither  has 
there  been  a  breach  of  the  bond,  in  legal 
strictness,  and  that  is  absolutely  essential  to 
bind  the  surety.  The  authority  is  ample  that 
the  security  need  not  enter  upon  the  discus- 
sion whether  such  a  transfer  was  tantamount 
to  an  appeal,  nor  is  he  bound  to  show  that 
an  injury  resulted  to  him.  Neither  will  the 
court  enter  upon  such  an  Inquiry.  Brandt, 
Suretyship,  §  838;  MacKay  v.  Ihdge,  5  Ala. 
888;  MiUer  v.  Stewart,  22  U.  S.  9  Wheat. 
681-702,  6  L.  ed.  190.  195 ;  WJiitcher  v.  Hall, 
6  Barn.  &  C.  269.  Nor  will  it  affect  his 
rights  that  it  was  clearly  beneficial  to  him, 
if  it  appear  that  it  varied  his  responsibility, 
and  was  without  his  consent.  But,  if  it  were 
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necessary  to  give  a  reason,  could  not  defend* 
ants  very  properly  say  that  they  were  will* 
ing  to  stand  as  surety  for  Schuster  to  the 
court  of  appeals  at  tne  time,  because  they 
knew  the  condition  of  the  docket  in  said 
court,  and  that  an  appeal  would  be  deter- 
mined in  not  exceeding  a  year  whereas  they 
would  have  been  unwiuing  to  stand  as  surety 
for  a  cause  in  this  court,  when  it  was  well 
known  an  appeal  was  not  likely  to  be  deter- 
mined in  less  than  three  years,  at  that  time, 
and  the  immediate  and  practical  effect  of 
said  transfer  was  to  grant  Joseph  Schuster 
additional  time,— at  least  two  years,— And 
necessarily  increased  the  risk,  without  the 
consent  of  his  bondsmen?  And  might  they 
not  urge,  also,  that,  when  they  executed  said 
instrument,  such  a  transfer  was  not  possible, 
by  any  provision  of  the  law  then  existing, 
and  could  not  have  been,  within  the  inten- 
tion of  the  parties  to  said  bond?  Finally, 
could  they  not  urge,  without  successful  con- 
tradiction, that  if  the  Constitution  and  the 
law  had  not  caused  this  transfer  a  judgment 
of  affirmance  would  have  been  rendered  in 
said  court  of  appeals,  as  contemplated  in  said 
bond,  and  upon  the  happening  of  that  event 
one  of  two  things  mi^rht  have  followed: 
Joseph  Schuster,  being  then  only  liable  for 
a  reasonable  amount  of  rent,  and  no  waste, 
might  have  satisfied  it  of  his  own  accord, 
but,  if  not,  he  had  sufiScient  means  out  of 
which  tlie  judgment  could  have  been  made, 
and  thus  exonerated  his  sureties;  or,  sec- 
ondly, he  could  have  appealed  to  this  court? 
If  he  did,  then,  to  supersede  the  judgment 
of  the  court  of  appeals,  he  would  have  been 
compelled  to  give  a  new  bond  or  let  execu- 
tion «).  If  he  gave  a  new  bond,  the  sureties 
would  have  been  at  least  compelled  to  con- 
tribute with  these  defendants  to  the  satisfac- 
tion of  the  judgment.  Had  Schuster  pursued 
either  of  tliese  courses,  it  must  have  re- 
dounded to  the  benefit  of  defendants;  and 
these  are  not  mere  speculative  rights,  but  the 
condition  of  the  bond  guaranteed  that  he 
should  do  one  or  the  other,  and  they  have 
been  deprived  of  the  benefit  of  either  by  the 
change  in  the  obligation,  by  act  of  the  state, 
without  their  consent.  The  failure  of  the 
court  of  appeals  to  render  judgment  on  the 
appeal,  and  the  transfer  to  this  court,  ex- 
tended tho  time  of  defendants*  liability  on 
the  appeal  bond,  deprived  them  of  the  secur- 
ity of  a  new  appeal  bond  on  appeal  to  this 
court,  or  an  execution,  upon  the  failure  to 
give  the  bond  in  a  seasonable  time.  To 
say,  under  such  circumstances,  this  transfer 
had  not  increased  their  peril,  would  be  to 
shut  our  eyes,  and  refuse  to  see  the  result. 
The  variance  is  so  clear,  and  its  consequences 
so  manifestly  hurtful  to  defendants.  It  oper- 
ated to  discharge  them,  in  law  and  equity, 
from  all  further  responsibility  on  this  bond. 
2.  As  already  seen,  this  court,  in  Be  Gar- 
eeche,  85  Mo.  4o9,  held  the  Act  providing  for 
the  transfer  of  appeals  from  the  court  of  ap- 
peals to  this  court  constitutional.  It  will 
be  observed  that  the  Act  makes  no  reference 
whatever  to  the  bonds  for  appeal,  or  the  ef- 
fect such  transfer  will  have  upon  the  sure- 
ties. As  to  the  parties  to  the  suit,  we  have 
no  doubt  whatever  of  the  power  of  the  Legis- 
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lature  to  transfer  the  appeal  to  this  court. 
It  is  the  province  of  the  Legislature  to  pro- 
Tide  the  remedy  of  appeal,  and  alter  or  mod- 
ify the  method  of  appeal .  Indeed,  i  t  has  been 
held  by  the  Supreme  Court  of  the  United 
States  that  **a  party  to  a  suit  has  no  vested 
right  to  an  appeal.  Such  a  privilege,  once 
granted,  may  be  taken  away,  and,  if  taken 
away  pending  proceedings  m  the  appellate 
ooort,  they  stop  just  where  the  rescinding 
Act  finds  them,  unless  special  provision  is 
made  to  the  contrary.^  Baltimore  <£  P.  R. 
Oo.  T.  Grant,  98  U.  S.  398,  25  L.  ed.  281 ; 
&  parte  MeCardU,  74  U.  S.  7  Wall.  606,  19 
L.  ed.  264.  This  power  of  the  state  to  change 
the  mode  of  proceeding  in  its  courts,  so  long 
•s  it  does  not  impair  the  obligation  of  the 
contract,  is  too  well  settled  to  be  brought  in 
question ;  and,  where  a  remedy  equally  effi- 
cacious is  afforded  to  the  suitor,  he  cannot 
be  heard  to  complain.  So  here,  while  the 
Legislature  deprived  the  suitor  of  a  hearing 
in  the  court  of  appeals,  it  at  the  same  time 
secured  him  a  hearing  in  the  court  of  last 
resort  in  the  state.  But  it  is  Altogether  a 
different  proposition  as  to  his  sureties.  They 
are  not  parties  to  the  suit.  They  are  obligors 
in  a  collateral  undertaking.  They  entered 
into  a  private  contract  with  Mrs.  Schuster, 
and  agreed  to  be  bound  on  certain  conditions. 
Over  their  contract  was  the  protection  of  the 
Constitution.  That  contract  was  made  with 
reference  to  the  law  as  it  then  stood.  In  the 
light  of  that  law  it  must  be  read.  After  It  was 
made,  it  was  secure  from  any  Act  of  the  Legis- 
lature, or  amendment  to  the  Constitution,  im- 
pairing its  obligations.  Ounn  v. Barry,  82  U. 
8.  15  Wall.  610,  21  L.  ed.  212;  ITew  Orleans 
WalerttcrkM  Co.  ▼.  J^ffwrt,  115  U.  S.  674,  29 
L.  ed.  525 :  Black,  Constitutional  Prohibi- 
tions, §  4.  ''It  is  perfectly  clear  that  any 
law  which  enlarges,  abridges,  or  in  any 
manner  changes,  the  intention  of  the  parties 
resulting  from  the  stipulations  in  the  con- 
tiBct,  necessarily  impairs  it.  The  manner  or 
degree  in  which  this  change  is  effected  can 
in  no  respect  influence  the  conclusion;  for, 
whether  uie  law  affect  the  validity,  the  con- 
struction, the  duration,  the  discharge,  or  the 
evidence  of  the  contract,  it  impairs  the  obli- 
gation, though  it  may  not  do  so  to  the  same 
extent  in  all  the  supposed  cases."  Ogden  v. 
Baunderu,  25  U.  8.  12  Wheat.  256,  827,  6  L. 
ed.  620,  645.  The  extent  of  the  change  is 
immaterial.  The  imposing  of  conditions  not 
in  the  contract,  however  minute  or  apparently 
Immaterial,  impairs  the  obligations.  Qreen 
▼.  BiddU,  21  U.  S.  8  Wheat.  1,  5  L.  ed. 
647;  Winter  v.  Jones,  10  Ga.  190,  54  Am. 
Dec  879.  Tested  by  these  utterances  from 
that  tribunal,  whose  judgment  is  final  upon 


a  question  of  this  chai'acter,  ft  seems  dear 
that  the  statute  imported  new  conditions  into 
the  contract,  and  imposed  upon  these  sureties 
obligations  they  did  not  assume  when  they 
executed  the  bond.  The  bond  was  drawn 
with  reference  to  the  form  of  procedure  sub- 
sisting at  the  time.  Thev  could  not  antici- 
pate a  different  mode.  Cfnief  Baron  Pollock^ 
in  Bertcick  v.  OsiMld.  8  El.  &  Bl.  665-677, 
in  discussing  the  liabilities  of  sureties  said: 
"I  think  every  contract  (which  does  not  ex- 
presslv  provide  to  the  contrary)  must  be 
considered  as  made  with  reference  to  the 
existing  state  of  the  law ;  and  if,  by  the  in- 
tervention of  the  Legislature  a  change  is 
made  in  the  law  which  in  any  denee  affects 
the  contract,  such  contract,  made  without 
some  clear  and  distinct  reference  to  the  pros- 
pect or  possibility  of  a  chanee,  does  not  hold, 
with  reference  to  the  state  of  things  as  altered 
by  the  new  law. "  **  I  am  not  aware  there  is 
any  authority  which  expressly  decides  this ; 
but,  also,  I  am  not  aware  there  is  any  au- 
thority to  the  contrary."  "I  think  the  inter- 
vention of  the  Legislature,  in  altering  the  sit- 
uation of  the  contracting  parties,  analogous 
to  a  convulsion  of  nature,  against  which 
parties  may  provide ;  but,  if  they  have  not, 
it  would  generally  be  considered  as  excepted 
out  of  the  contract. "  The  learned  chief  baron 
could  have  found  an  authority  in  the  Consti- 
tution of  the  United  States,  and  the  Consti- 
tutions of  all  the  states  of  the  Union,  for  the 
rule  he  announces.  Our  conclusion  is  that 
while  the  Act  of  the  Legislature  in  question 
is  constitutional,  and  binding  on  the  parties, 
that  it  impaired  the  obligation  of  these  de- 
fendants, imported  new  s^ad  different  condi- 
tions into  the  bond,  and  hence  worked  a  dis- 
charge of  the  defendants ;  and  the  court  erred 
in  not  giving  the  defendant's  third  instruc- 
tion, which  declared  this,  in  effect. 

8.  As  to  the  other  defense,  we  think  the 
court  committed  no  error.  If  the  plaintiff 
had  property  of  Joseph  Schuster  to  which 
she  was  not  entitled,  the  defendants  could 
have  procured  the  appointment  of  an  admin- 
istrator, or  had  the  estate  ordered  into  the 
hands  of  the  public  administrator,  and  he 
could  have  pursued  the  legal  remedies  for 
discovering  and  recovering  said  property; 
but,  as  it  IS,  we  think  it  constitute  no  de- 
fense to  this  action,  had  the  sureties  been 
otherwise  liable. 

The  judgment  is  reversed,  without  remand- 
ing, as  no  other  result  can  be  reached  by  an- 
other trial. 

Sherwood,  Burg^aa,  and  MacFar* 
lane,  JJ,,  concur.  Black,  Ch,  J.,  and 
Brace, «/.,  dissent.  Barclay,  «/.,  did  not 
take  part  in  the  decision. 
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1.  ▲  man's  affianced  wifis  is  not  as  mat^ 


ter  of  law  dependent  on  him  within  the 
meaning  of  a  charter  or  statutory  provision  as  to 
beneficiaries  of  a  mutual  benefit  society,  but 
whether  so  dependent  or  not  is  to  be  determined 
from  the  facts  of  the  case. 
8.   Occasional  preaents  to  an  affianced 


Kaiu-^VaiidUy  of  life  insurance  for  l)eneftt  of  I  subject,  a  man  may  take  a  policy  on  bis  own  life 

betrothed  wife.  I  and  make  it  payable  to  one  to  whom  he  is  engaged 

Id  the  absence  of  any  statutory  regulation  on  the  I  to  be  married.    Lemon  v.  Phoenix  Mut.  L.  Ins.  Oo. 

See  also  20  L.  R.  A.  761;  21  L.  R.  A.  740;  22  L.  R.  A.  291;  23  L.  R.  A.  571; 
31  L.  R.  A.  282. 
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wilto  ooDstoting  chiefly  of  a  oloak,  dreeaea,  and 
bonnet,  besides  $6  in  money  at  one  time  for 
Christmas,  do  not  show  that  she  Is  dependent  on 
the  River,  within  the  meaning  of  the  charter  of  a 
mutual  benefit  society  so  as  to  entitle  her  to  ben- 
efits f  n  case  of  his  death. 

(January  18, 1898.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  judgment  of  the  Circuit  Court  for 
Adams  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  determine  the  ownership  of 
the  fund  realized  from  a  benefit  certificate 
-which  bad  been  issued  to  Edwin  H.  Turner. 
Beverssd. 

The  facts  sufficiently  appear  in  tbe  opinion 
of  the  Supreme  Court  ana  in  that  of  tbe  Ap- 
pellate Court,  which  was  as  follows: 

The  General  Statutes  of  tbe  state  of  Mas- 
sachusetts provide  for  the  incorporation  of 
associations  for  charitable,  educational,  and 
benevolent  purposes,  and  emoower  any  such 
association  when  incorporatea  to  provide  by 
its  by-laws  for  the  payment  by  each  member 
to  the  association  of  a  fixed  sum  to  create 
a  fund  for  the  purpose  of  assisting  the  wid- 
ow, orphans,  or  other  relatives  of  deceased 
members  or  any  person  dependent  upon  the 
deceased  members. 

The  Supreme  Council  of  the  Royal  Ar- 
canum became  incorporated  under  these  stat- 
utes. 

The  certificate  of  its  incorporation  recites 
that  the  council  was  formed  lor  the  purpose 
of  fraternal  union  aid  to  ita  members  and 
their  dependents. 

Its  constitution  declares  that  one  of  the 
objects  of  the  order  is : 

"^To  give  all  moral  and  material  aid  in  its 
power  to  its  members  and  those  dependent 
upon  them." 

Section  1  of  Law  8  of  its  Book  of  Laws 
provides  for  the  issuance  of  benefit  certificates 
to  its  members  and  the  second  section  of  the 
same  law  designates  two  classes  of  persons 
to  whom  such  benefits  may  be  made  payable, 
viz.  : 


Class  first— To  a  member's  wife,  children, 
grandchildren,  father,  mother  crrandparents, 
brother,  or  sister ;  in  either  of  which  cases  no 
proof  of  dependency  shall  be  required  before 
the  issuing  of  the  benefit  certificate. 

Class  second — To  anv  person  who  is  de- 
pendent upon  the  members  for  maintenance 
(food,  clothing,  lodging,  or  education),  ii> 
which  case  written  evidence  of  the  depend- 
ency within  the  requirements  of  the  laws  of 
this  order  must  be  furnished  to  the  satisfac-. 
tion  of  the  supreme  secretary  before  the  ben- 
efit certificate  can  be  issued. 

Section  6  of  law  S  has  reference  to  the 
rights  of  both  of  these  classes  of  persons,  and 
it  is  as  follows : 

"  (6) .  No  benefits  shall  be  made  payable 
to  anv  person  or  persons  of  the  second  cla8S» 
mentioned  in  paragraph  2  of  this  section, 
unless  the  dependency  therein  required  to  be 
shown  exists  at  the  time  of  the  member '» 
death ;  in  which  case  proof  of  such  depend- 
ency at  the  member's  death  shall  be  furnished 
in  writing  to  the  satisfaction  of  the  supreme 
regent  before  the  payment  of  the  benefit  shall 
be  made.  If  at  the  time  of  the  death  of  such 
member  the  dependency  herein  required  shall 
have  ceased,  or  shall  be  found  not  to  have 
existed,  or  if  the  designation  shall  fail  for 
illegality  or  otherwise,  then  the  benefit  shall 
be  payable  to  the  person  or  persons  mentioned 
in  class  1,  paragraph  2,  of  this  section,  if 
living,  in  the  order  of  the  precedence  as 
herein  enumerated.  If  no  one  of  said  class- 
shall  be  livine  at  the  death  of  the  member 
the  benefit  shall  revert  to  the  widows'  and 
orphans'  benefit  fund. " 

On  the  15th  of  June,  1888,  Edwin  H. 
Turner,  8r.,  then  a  resident  of  Quincy,  111., 
became  a  member  of  the  Royal  Arcanum  and 
received  a  benefit  certificate  of  the  order, 
binding  it  to  pay  out  of  its  benefit  fund,  at 
the  time  of  his  death,  the  sum  of  $3,000  to* 
Mrs.  Laura  A.  Parker  (affianced  wife). 

Edwin  H.  Turner,  8r.,  died  October  2, 
1888,  leaving  this  benefit  certificate  in  full 
force.  He  left  surviving  him  no  widow,  and 
the  appellants  are  his  only  children  and  next 
of  kin.  The  fund  to  be  paid  under  the  ben- 
efit certificate  was  claimed  by  the  appellants- 


88  Ck)nn.  291;  Chisholm  v.  National  Capital  L.  Ids. 
Go.  62  Mo.  213,  U  Am.  Rep.  414. 

Aud  the  same  Is  true  in  reference  to  a  certlflcate 
in  a  mutual  benefit  society  unless  the  statutes  un- 
der which  the  society  is  Incorporated  or  the  rules 
of  the  society  itself  prevent  it.  Kinney  v.  Dodd, 
41  HL  App.  49. 

So  where  the  rules  of  the  order  permitted  insur- 
ance for  the  beneflc  of  the  widows,  orphans,  heirs, 
and  devisees  of  members,  it  was  held  that  an  af- 
fianced wife  mi^ht  properly  be  made  beneficiary. 
Johnson  v.  Van  Epps,  14  UL  App.  201,  IIQ  111.  &». 

But  it  seems  that  whatever  right  a  woman  has  to 
the  fund  to  be  derived  from  a  benefit  certificate  is- 
sued to  the  man  to  whom  she  is  eagaared  to  marry 
and  in  which  she  is  designated  as  benefidary 
oeases  upon  her  breaking  her  engagement  and 
marrying  another  person.  Grand  Lodge  A.  O.  U. 
W.v.  ChUd,70Mich.lfl3. 

Some  of  the  societies,  however,  directly  provide 
that  the  certificate  may  be  taken  for  the  benefit  of 
certain  designated  persons  and  also  for  those  who 
are  dependent  upon  the  member  and  in  those  oases 
If  the  ai&anoed  wife  is  not  particularly  designated 
19  L.  R.  A. 


as  one  of  those  for  whom  the  benefit  may  be  taken 
out  the  mere  fact  of  the  engagement  does  not  bring 
her  within  the  class  of  dependents  as  matter  of  law 
and  the  question  of  dependence  vel  rum  becomes  one 
of  fact.  Supreme  Council,  A«  L.  of  H.  v.  Perry,  140^ 
Mass.  68a 

And  under  those  circumstances  the  affianced  wife 
oaonot  be  made  a  beneficiary  unless  she  is  actually 
dependent.  Palmer  v.  Wetoh,  182  UL  14ft,  affirm- 
ing Parke  v.  Welch,  88  m.  App.  188. 

Tbe  actual  degree  of  dependence  necessary  8eem» 
never  to  have  been  definitely  settled,  but  it  has- 
been  decided  tbat  a  woman  engaged  to  be  married 
to  a  man  Is  depeudent  upon  him  so  as  to  entitle  her 
to  the  benefit  in  case  she  is  designated  in  the  certify 
icate  if  he  regularly  gives  her  money  under  a. 
promise  to  do  so  toward  her  support  on  account  of 
a  change  in  her  employment  at  his  request  where- 
by she  earns  less  wages  than  before  and  require* 
the  money  he  gives  her  to  enable  her  to  live  as  she 
had  been  accustomed  to.  McCarthy  v.  Supreme 
Lodge  New  England  O.  of  P.  11  L.  EL  A.  144,  153- 
814.  H.  P.  P. 
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and  aJflo  by  Laura  JL.  Parker,  the  appellee. 
The  Royal  Arcanum,  admitting  a  liability 
to  pay  to  one  or  the  otber  of  the  claimants, 
bj  a  bill  in  chancery  properly  framed  for 
thst  purpose,  required  tliem  to  interplead  in 
'  the  circuit  court  of  A^daoia  county,  into  which 
court  the  society  prayed  leave  to  pay  the 
moDej  to  be  awcurded  to  the  persons  entitled 
to  receive  it. 

UpoD  a  hearing  ot  r^ich  interpleaders  the 
fund  was  awarded  to  A.-«iura  A.  Farker,  and 
this  appeal  is  brou^lit  t^  reverse  such  decree 
aod  award  of  the  circuit  court. 

It  is  first  assigned  for  error  that  the  appel- 
lee was  allowed  to  testifv  in  her  own  benalf. 
Appellants  insist  tliat  &ixe  was  nut  a  compe- 
teDi  witness  as  to  occurrence  before  the  death 
of  Edwin  H.  Tumei,  Sr.,  because  they  are, 
IS  thej  contend,  orosecuting  their  claim  tc 
the  fond  and  detemdin^  against  her  claim 
thereto  as  the  lieirs  of  tbeir  father. 
The  fund  upon  tlie  face  of  the  certificate. 
Is  payable  to  the  appellee,  as  the  ''afflancea 
wife*  of  Turner. 
'  Fands  raised  by  tlie  Hoyal  Arcanum  can, 
however,  only  be  paid  to  persons  of  one  or 
the  other  classes  designated  by  the  statutes  of 
the  state  creating^  tbe  society,  and  an  **  affi- 
anced wife"  is  not  included  in  either  class. 
The  appellee  canxiot  therefore  take  from 
the  fund  by  reason  of  the  provision  in  the 
certificate  making  it  payable  to  her  as  ''affl- 
tnoed  wife. "  She  may«  however,  receive  the 
fund  if  she  w^as,  ^vvitbin  the  meaning  of  such 
natate,  dependent  upon  the  deceased  mem- 
ber. The  apoellants  deny  that  such  depend- 
ency existed,'  and  assert  that  in  the  absence 
of  such  a  dependency  the  fund  vests  in  them 
as  the  heirs  of  the  deceased,  and  that  there- 
fore they,  as  heirs  defending  as  against  her, 
claim  the  fund  and  to  be  prosecuting  a  claim 
of  their  own  as  lieirs. 

Section  6  of  law^  S  of  the  book  of  laws  of 
the  Arcanum  provides  that  if  the  requisite 
dependency  does  not  exist  the  fimd  shall  be 
lAid  to  the  persons  mentioned  In  the  first 
class  of  beneficiaries  in  the  order  of  preced- 
ence therein  mentioned. 

This  order  of  precedence  is:  1st.  Mem- 
ber's wife.  2d.  Children.  8d.  Grandchild- 
ren. 4th.  Father.  6th.  Mother.  6th.  Qrand- 
parents.     7th.   Brother  or  sister. 

If  no  state  of  dependency  is  found  to  exist 
in  the  beneficiary  named,  then,   under  the 
operation  of   this  law  of  the  Arcanum,  the 
member* s  wife  would  take  the  fund  to  the 
exclusion  of   all  other  relatives,  not  as  an 
heir  of  the  deceased  but  purely  by  the  opera- 
tion of  the  rules  and  regulations  of  the  so- 
ciety.    If  there  be  no  dependent  beneficiary 
and  no  wife  then  the  fund  goes,  by  the  same 
rules  and  regulations,  not  to  the  heirs  of  the 
deceased  members  but  to  his  children. 

It  would  come  to  them  not  as  a  inlieritancc 
from  the  father  nor  to  them  as  heirs,  but  as 
a  class  of  beneficiaries  under  the  laws  of  the 
society. 

The  laws  of  descent  and  inheritance  would 
not  so  cast  the  fund :  For  granchildren,  who 
are  heirs-at-law,  are  not  beneficiaries  under 
the  rules  and  regulations  controlling  this 
fund,  except  there  be  no  wife  or  children  to 
take. 
19L.R  A. 


Therefore  it  cannot  be  said  that  the  appel- 
lants are  prosecuting  or  defending  as  heirs ; 
therefore  the  appellee  was  a  competent  wit- 
ness in  her  own  behalf. 

Complaint  is  made  of  the  ruling  of  the 
court  permitting  the  appellee  to  testify  that 
her  husband  left  no  property  when  he  died, 
and  in  permitting  her  to  state,  as  a  total,  the 
average  amount  contributed  to  her  by  the 
deceased  member  from  1883  to  his  death,  and 
that  such  contributions  were  necessary  for 
her  support,  and  also  in  refusing  to  require 
appellee  to  answer  as  to  whether  or  not  her 
sisters,  whom  she  said  were  also  living  with 
her  mother,  were  employed  and  earning 
wages,  and,  also  in  refusing  to  require  her 
to  state  whether  she  paid  her  mother  more 
for  her  board  then  her  sisters  paid.  It  is  also 
complained  that  the  court  allowed  Mrs.  J-ae, 
a  sister  of  and  witness  for  appellee,  to  tesM fy 
that  the  appellee  was  ** dependent, ''  anc  in 
refusing  to  strike  such  testimony  from  the 
record. 

One  of  the  issues  to  be  determined  from 
the  evidence  was  the  alleged  dependency  of 
the  appellee. 

Whether  she  was  possessed  of  property  or 
not  was  an  important  matter  of  inquirv. 
No  reason  is  apparent  to  us  why  she  mi^ht 
not  properly  state  that  she  received  no  prop- 
erty from  the  estate  of  her  deceased  husband, 
as  a  fact  tending  to  show  her  need  of  assist- 
ance. 

It  is  well,  before  considering  further  the  al- 
leged errors  of  the  court  in  its  ruling  concern- 
ing the  admissibility  of  testimony,  to  note 
that  in  chancery  prdceedinffs  where  the  evi- 
dence is  heard  by  and  submitted  to  the  chan- 
cellor it  is  presumed  that  the  chancellor  will 
give  weight  and  consideration  only  to  com- 
petent and  proper  evidence.  In  such  c&ses, 
if  it  appears  to  an  appellate  court  that  im- 
proper evidence  was  admitted,  the  presump- 
tion is  that  the  chancellor  rejected  it  from 
consideration.  Its  admission,  therefore,  is  at 
most  a  harmless  error,  and  a  decree  will  not 
for  that  reason  be  reversed  if  there  is  suffi- 
cient legitimate  evidence  in  the  record  to 
support  it.      Bughet  v.  Frisby,  81  111.  190. 

It  is  true  that  the  appellee  was  permitted, 
over  the  objection  of  the  appellants,  to  state 
that  the  deceased,  Edwin  H.  Turner,  Sr., 
had  contributed  to  her  in  clothing,  money, 
and  valuables,  from  the  time  of  their  en- 
gagement to  be  married  until  his  death, 
aDout  $150  annually.  The  ruling  of  the 
court  was  that  he  would  hear  her  so  state  the 
amount  and  that  Uie  appellants,  upon  cross- 
examination,  would  be  allowed  to  bring  out 
the  facts  in  detail.  Upon  cross-examination 
the  ample  opportunity  was  so  given  and  was 
fully  availed  of  bv  counsel  for  appellants. 

The  court  had, '  therefore,  not  only  the 
opinion  of  the  appellee  as  to  the  annual  gross 
amount  received,  but  had  her  statement  in 
iletail  and  it  is,  as  we  before  said,  presumed 
that  the  court  rejected  all  the  evidence  that 
was  improper  and  considered  and  gave  weight 
to  only  legitimate  evidence. 

And  it  is  here  proper  to  say,  as  falling 
within  the  same  principle  that  no  reversible 
'iVTor  occurred  in  allowing  Mrs.  Lee,  wit- 
ness for  complainant,  to  testify  that  appel- 
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lant  was  "dependent."  Mrs.  Lee  upon  ex- 
amination in  chief  and  upon  cross-txamina- 
tion  stated  facts  tending  to  show  the  existence 
of  a  dependent  condition  of  the  appellee, 
and  it  is  presumed  that  such  facts  alone  were 
considered. 

Whether  the  sisters  of  appellee  were  earn- 
ing wages  and  therefore  able  to  assist  her, 
and  whether  the  appellee  paid  her  mother  a 
greater  sum  for  her  board  than  did  her  sisters, 
were  deemed  by  the  court  irrelevant.  Such 
facts  threw  no  light  upon  the  question  of 
whether  the  appellee  was  dependent  upon 
the  assured  and  thej  were  properly  excluded 
by  the  court. 

Another  assigned  error  is  that  the  court 
"refused  to  consider  and  disregarded  the 
testimony  showing  the  insolvency  of  Edwin 
H.  Turner  and  that  he  had  nothing  after  his 
failure  in  business  with  which  to  assist  the 
appellee." 

The  evidence  offered  by  the  appellants 
tending  to  show  such  insolvency  was  heard 
by  the  court,  and  we  do  not  know  what  war- 
rant appellants  have  for  saying  it  was  dis- 
rep:arded  and  not  considered. 

The  ruling  of  the  court,  upon  the  question 
of  the  admissibility  of  such  evidence,  was: 
•*I  will  hear  the  testimony  and  disregard  it 
if  I  think  it  is  not  proper,  which  is  m  full 
accord  with  the  rule  governing  the  admission 
of  testimony  in  equity  causes." 

Eleven  letters  written  by  Edwin  H.  Turn- 
er, Sr.,  to  appellee  were  received  in  evidence 
over  the  objection  of  the  appellants,  and  in 
this  it  is  said  is  error.  No  reason  in  support 
of  this  assignment  is  advanced  and  we  think 
there  is  none  in  its  support.  The  first  of 
these  letters  is  dated  April  7,  1886,  and  last 
one  August  12,  1888,  being  within  a  few 
weeks  or  his  death  and  were  all  legitimate 
and  competent  as  evidence  for  the  appellee 
tending  strongly  to  establish  the  existence 
of  her  dependent  condition  upon  him  and  his 
recognition  thereof. 

The  only  remaining  assi^ment  of  error 
is  that  the  court  erred  m  finding  and  holding 
from  the  evidence  that  the  appellee  was 
"dependent"  upon  Edwin  H.  Turner,  the 
deceased.  It  is  conceded  that  in  order  to 
recover  the  fund  she  must  have  been  so  de- 
pendent on  the  15th  day  of  June,  1883,  when 
the  policy  was  issued  and  on  the  2d  day  of 
October,  '1888,  which  was  the  day  of  his 
death. 

It  is  obvious  that  the  determination  of  this 
question  must  be  largely  governed  bv  the 
meaning  that  is  given  the  word  "dependent. " 

A  mere  definition  of  it  is  easily  obtained, 
but  one  that  will  fully  express  all  of  its 
meaning  and  can  be  accepted  as  entirely 
comprehensive  and  satisfactory  can  be  found 
onlv  with  great  difilculty  if  alt  all. 

ISor  is  it  clear  that  the  rights  of  the  parties 
can  be  made  to  rest  upon  any  mere  definition. 
All  will  agree  that  the  wish  and  desire  of 
the  deceased  member  ought  to  be  observed 
and  carried  out.  It  ought  not  to  be  defeated 
by  strict  and  technical  interpretations  or 
definition  of  a  word.  The  word  ought  to  be 
given  a  meaning  that  will  not  defeat  the  in- 
tention of  the  deceased  if  such  meaning  be 
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not  inconsistent  with  the  use  made  of  it  in 
the  statutes  of  the  state  of  Massachusetts  and 
in  the  constitution  and  book  of  laws  of  th« 
Royal  Arcanum. 

The  design  and  purpose  of  such  statutes, 
and  the  objects  and  aims  of  the  organization 
and  of  the  deceased  member,  must  oe  kept  in 
view  and  the  word  given  an  interpretation 
that  is  in  harmony  therewith  and  one  that 
will  advance  these  purposes  and  designs  if 
it  be  reasonably  possible  to  do  so. 

This  statute  authorized  the  formation  of 
incorporated  associations  for  the  purpose  of 
"assisting  the  widows  and  orphans  or  other 
persons  dependent  on  a  deceased  member." 
It  is  clear  that  this  is  broad  enough  to  au- 
thorize an  incorporation  formed  under  it  to 
assist  persons  not  the  kindred  of  a  member 
if  such  person  be  dependent  upon  a  member. 
It  is  dependenc]^  not  relationship  that  con- 
trols. The  constitution  of  the  Royal  Arcanum 
and  its  book  of  laws  declare  the  purpose  and 
powers  of  the  organization  as  does  the  statute, 
except  that  in  the  book  of  laws  the  purpose 
is  more  fully  expressed  to  the  following 
classes  of  persons : 

Class  second — To  any  other  person  who  is 
dependent  upon  a  member  for  maintenance, 
(food,  clothing  lodging  or  education. )  Par- 
agraph 2,  section  2,  law  8,  book  of  laws. 

In  the  view  of  counsel  for  the  appellants 
this  "dependency  for  maintenance  must  be 
total  and  absolute."  That  is,  that  to  be 
deemed  dependent  it  must  appear  that  there 
was  no  other  possible  means  of  support.  That 
no  relatives  could  assist  and  that  an  absolute 
condition  of  helplessness  existed  to  be  re- 
lieved only  and  solely  by  deceased  member. 

To  this  we  cannot  assent.  Such  a  construc- 
tion is  too  narrow  and  illiberal  and  cannot 
be  made  to  accord  with  the  generous  and  be- 
neficent purposes  of  the  association. 

Nor  can  it  be  harmonized  with  the  plain 
reading  and  unquestioned  meaning  of  par- 
agraph 2,  which  we  have  quoted  from  the 
laws  of  the  association. 

The  words  "food,  lodging,  clothing,  or 
education,"  could  only  have  been  inserted 
in  that  paragraph  for  the  purpose  of  ex- 
pressly and  clearly  showing  that  the  benefits 
of  the  order  were  not  to  be  limited  to  persons 
dependent  in  whole  upon  a  member  for  a 
maintenance.  By  the  employment  of  these 
words  it  is  made  clear  that  the  benefits  of  the 
funds  are  intended  for  the  assistance  of  any 
one  who  was  dependent  upon  a  member  for 
either  food  or  clothing  or  lodging  or  educa- 
tion, though  not  dependent  in  whole  for 
maintenance. 

And  in  determining  as  to  the  existence  of 
a  dependency  for  either  of  these  necessaries 
or  comforts  of  life,  we  are  to  apply  the  same 
broad  and  liberal  rules  of  construction.  A 
dependency  for  either  food,  clothing,  lodg- 
ing, or  education  to  be  sufficient  to  uphold 
the  right  to  receive  assistance  from  the  fund 
in  question  need  not  be  a  total  and  absolute 
dependency  for  either  of  these  thincs.  It 
need  not  appear  that  the  intended  beneficiary 
had  no  other  possible  means  of  obtaining  food 
or  clothing  or  lodging  or  education. 

That  they  or  either  of  them  were  furnished 
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by  the  member  and  he  was  depended  upon 
to  furnish  them  in  whole  or  in  part  is  suffi- 
cient.    Bacon,  Benefit  Societies,  §  261. 

The  laws,  rules,  and  regulations  of  benev- 
olent associations  are  to  be  given  a  reason- 
able and  liberal  construction,  and  one  that, 
■0  far  as  it  may  be  consistently  done,  will 
sdvance  the  generous  and  beneficent  ends 
and  designs  of  the  association.  Any  other 
rale  of  construction  would  be  illogical,  un- 
reasonable, and  wholly  unjustifiable,  and 
would  serve  to  destroy  that  which  ought  to 
he  assisted  and  protected. 

If  a  forfeiture  of  a  right  to  share  in  the 
benefits  of  such  an  order  is  involved,  then 
the  strict  and  narrow  construction  contended 
for  by  tJie  appellants  would  be  adopted  as 
a^inst  a  forfeiture,  so  that  the  right  may  be 
saved ;  but  broad  and  liberal  interpretation 
should  be  Indulged  in  to  effectuate  the  wish 
of  the  member  and  the  purpose  of  the  associa- 
tion. The  adjudication  of  courts  ought  if 
possible  to  advance  and  conserve  the  efforts 
of  all  associations  which  have  life  and  ex- 
istence solely  for  benevolent  reasons  and  pur- 
poses. B«^n,  Benefit  Societies,  §§  247,  255 ; 
May,  Ins.  g§  114,  175. 

Applyin]^  these  views  to  the  case  at  bar, 
it  seems  clear  that  the  appellee  is  to  be 
deemed  as  **  dependent"  upon  the  deceased  if 
Bhe  was  in  some  degree  and  to  some '  extent 
dependent  upon  him  for  maintenance  or  for 
cither  food,  *odging,  clothing,  or  education. 

There  is  in  our  opinion  legitimate  evidence 
in  this  record— too  voluminous  to  be  recited — 
amply  sufficient  to  sustain  the  finding  of  tho 
court  that  such  a  state  of  dependency  existed. 
It  is  shown  that  the  appellee  was  a  widowed 
woman,  without  property,  working  for  such 
wages  as  she  could  command,  having  her 
home  with  a  widowed  mother  to  whom  she 
paid  for  boarding  and  lodging  in  such 
amounts  and  at  such  times  as  lay  in  her 
power.  She  became  affianced  in  marriage  to 
the  deceased  who  was  in  financial  straits,  and 
at  his  request  the  marriage  was  delayed  un- 
til he  could  provide  for  her  a  home  and  the 
comforts  of  life  as  his  wife.  She  was  in  need 
of  assistance  known  to  be  so  to  him ;  was  as- 
sist^id  by  him,  by  her  mother  and  her  married 
sisters.  He  knew  of  her  wants  and  recognized 
it  as  his  duty  to  aid  her.  He  bought  a  cloak, 
dresses,  a  bonnet,  perhaps  other  articles  of 
clothing  for  her.  gave  her  money  as  he  could 
spare  it,  and  made  her  presents  of  perfumery 
and  other  like  articles.  He  procured  this  in- 
surance to  assist  her  in  case  his  death  should 
deprive  her  of  further  aid  from  him.  The 
payment  of  the  premiums  was  regarded  by 
him  as  a  most  desirable  wav  of  assisting  her, 
and  he  so  expressed  himself  in  his  letters. 
To  better  his  condition  he  moved  to  Kansas ; 
while  there  he  wrote  her  letters  regularly, 
enclosing  money  in  some  of  them,  and  ex- 
pressing in  each  of  them  his  full  sense  of  her 
dependency  upon  him  and  his  regrets  that  he 
was  not  able  to  do  more  for  her. 

Affianced  to  him,  she  was  struggling  along 
until  he  felt  himself  able  to  make  her  his 
wife.  He  knew  her  wants,  recognized  her 
dependency  upon  him  as  his  affianced  wife, 
and  contributed  to  her  assistance  as  his  means 
would  allow. 
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The  letters  to  her,  written  by  him  while 
in  Kansas,  show  that  he  desired  to  do  more 
for  her  than  he  found  himself  able  to  do,  and 
that  he  felt  her  comfort  and  welfare  depended 
upon  him  as  though  they  were  actually  hus- 
band and  wife. 

There  is  in  these  letters  no  intimation  of 
impurity  or  impropriety,  nor  does  there  arise 
in  the  evidence  any  suspicion  that  the  rela- 
tions between  them  were  or  ever  had  been 
improper  or  impure.  He  evinces  for  her  the 
fullest  respect  and  affection  and  seemed 
moved  with  the  ^eatest  concern  for  her  com- 
fort and  well  being. 

The  circuit  court  was,  in  our  opinion, 
fully  warranted  in  awarding  the  fund  to  her. 

The  decree  must  be  affirmed. 

Mewn.   Carter*   Govert  A  Pape«  for 

appellants : 

A  corporation  which  is  created  under  a 
general  law  derives  it  powers  from  the  same 
and  the^r  cannot  be  extended  beyond  such  as 
are  specified  in  the  statute. 

Cook,  Stock  &  Stockholders,  §  8,  and  cases 
cited  in  note;  People  v.  Chicago  Gas  Trust  Co,^ 
180  111.  268,  and  cases  there  cited. 

This  principle  applies  to  mutual  benev- 
olent societies  and  consequently  they  can- 
not provide  or  contract  that  a  mortr*\ry  ben- 
efit fund  may  be  made  payable  to  &.iy  class 
of  persons  other  than  such  as  are  enumerated 
in  the  statute  under  which  they  have  been 
organized. 

PaXmer  v.  Welch,  182  111.  146 ;  Parke  v. 
Wdch,  83  111.  App.  188 ;  Supreme  Council  A. 
L,  of  H,  V.  Perry,  140  Mass.  580 ;  Supreme 
Council  A.  L.  ^  H.  v.  Smith,  45  N.  J.  Eq. 
466 ;  Lyon  v.  Bolfe,  76  Mich.  146 ;  National 
Mut.  Aid  Aeeo.  v.  Omeer,  43  Ohio  St.  1 ;  HeU 
lenberg  v.  Independent  Order  Diet,  No.  1  of  B, 
B.  94  N.  Y.  580 ;  Shillings  v.  MassachueetU 
Ben.  Aeeo.  146  Mass.  217 ;  Tyler  v.  Odd  Fel- 
lows  Mut.  Belief  Asao.  145  Mass.  184 ;  Daniele 
V.  Pratt,  148  Mass.  216 ;  Elaey  v.  Odd  Fel- 
lows Mut.  Belief  Asso.  142  Mass.  224 ;  Britton 
V.  Supreme  Council  Boyal  Arcanum,  46  N. 
J.  Eq.  102. 

Conseauently  if  a  member  of  such  an  asso- 
ciation designates  as  his  beneficiary  a  person 
who  docs  not  belong  to  any  of  the  classes 
mentioned  in  the  statute,  and  if  the  associa- 
tion issues  a  benefit  certificate  to  such  person, 
the  designation  is  nevertheless  invalid  and 
the  effect  is  the  same  as  if  no  beneficiary 
had  been  named.  The  benefit  fund  in  such 
cases  is  payable  to  the  persons  to  whom  it 
would  have  gone  if  no  attempt  had  been 
made  to  designate  a  beneficiary.  . 

Palmer  v.  Welch,  182  111.  146. 

The  statute  of  Massachusetts  under  which 
the  Supreme  Council  of  the  Royal  Arcanum 
was  orgranized  provided  that  the  mortuary 
benefit  might  be  made  payable  to  **  widows, 
orphans,  or  other  relatives  of  deceased  mem- 
bers, or  persons  dependent  upon  deceased 
members.  **  Appellee  in  this  case  does  not 
come  within  any  of  these  classes.  An  af- 
fianced wife  of  a  member  is  not  as  such  a 
dependent  upon  him.  And  appellee  was  not 
otherwise  dependent  on  Turner. 

Paimer  v.  Welch,  Parke  v.  Welch,  and  Su^ 
preme  Council,  A,  L.  cf  H.  v.  Perry,  supra. 
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The  Supreme  Council  of  the  Royal  Arca- 
num in  Its  articles  of  association  did  not 
create  the  mortuary  fund  for  the  benefit  of 
all  of  the  classes  mentioned  in  the  statute, 
but  onW  for  the  benefit  of  ''widows  and  or- 
phans. ^  It  cannot  therefore  be  paid  to  any 
one  but  widows  and  orphans  of  members. 

Lyon  V.  Eolje,  76  Mich.  146;  Britton  v. 
Supreme  Council  Eoyal  Arcanum^  46  N.  J. 
Eq.  102. 

Mr.  Georffe  W*  Togg,  for  appellee : 
.    Was  appellee  a  "dependent  person''  within 
the  true  meaning  ana  intent  of  the  laws  of 
this  order.    This  is  a  mixed  question  of  law 
and  fact. 

Dependent,  a.  [L.  dependene,]  ...  8. 
Having  dependence ;  deriving  support  from ; 
relying  upon  for  the  means  of  subsistence; 
as,  ** Dependent  on  charity.* 

Worcester,  quarto  diet. 

Dependent  One  who  has  a  right  to  rely 
apon  another. 

Dependency.  The  state  or  condition  of  re- 
liance upon  anoUier,  in  whole  or  in  part, 
forpersonal  maintenance  or  support. 

Webster's  quarto  diet. 

Dependent.    "Relying  on  for  support." 

5  Am.  <&  £ne.  Encyclop.  Law,  669. 

A  person  who  is  dependent  for  support 
upon  another. 

Anderson,  Law.  Diet.  848,  citing  Ballou 
V.  Oile,  50  Wis.  614,  and  Supreme  Chuncil  A, 
L.  of  R,  V.  Perry,  140  Mass.  580. 

We  think  the  true  meaning  of  the  word 
''dependent,'*  in  this  connection,  means  some 
person  or  persons  dependent  for  support  in 
some  wav  upon  the  deceased.  Dependency 
means  to  be  dependent  on  another  for  support, 
in  some  manner,  and  in  some  degree  or  to 
some  extent. 

Ballou  V.  QiU,  iupra;  MeOarthy  v.  Su- 
preme Lodge  New  England  0,  cf  F,  11  L.  R. 
A.  144,  153  Mass.  814 ;  Bacon,  Benefit  Socie- 
ties, pp.  898,  894. 

The  laws  of  the  order  imperatively  require, 
as  a  condition  precedent  to  the  issuance  of  a 
benefit  certificate,  that  **  written  evidence  of 
the  dependency,  within  the  laws  of  this  or- 
der, must  be  nirnished  to  the  satisfaction  of 
the  supreme  secretary  before  the  benefit  cer- 
tificate can  issue." 

Constitution  and  Laws  of  the  Order,  88. 

And  this  the  court  must  presume  to  have 
been  done  in  conformity  with  the  laws  of 
the  order. 

Broom,  Legal  Maxims,  945,  and  cases  there 
cited ;  Lawson,  Presumptive  Ev.  81,  84,  85. 

Neither  the  law  nor  the  reason  of  things 
imposes  upon  the  applicant  the  burden  con- 
tended for  by  counsel  for  appellants. 

Britton  v.  Supreme  Council,  Royal  Arca- 
num, 46  N.  J.  Eq.  102. 

The  same  rules  of  construction  should  be 
applied  to  dispositions  of  property  created 
by  mutual  benefit  societies  as  are  applied  to 
bequests  by  wills. 

Union  Mut.  Aeio,  af  Battle  Creek  v.  Mont- 
gom^ry,  70  Mich.  687,  14  Am.  St.  Rep.  619, 
et  notie. 

The  constitutions,  charters,  and  by-laws 
of  a  benevolent  association  are  agreements, 
whatever  be  the  name  they  bear,  and  as  such 
are  binding  on  members  and  associations 
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alike,  if  they  contravene  neither  law  nor  pub- 
lic policy. 

Brown  v.  Starkd,  12  Law  Rep.  As.  480; 
Union  Mut.  Ace.  Amo.  v.  Miller,  26  111.  App. 
230 ;  Bacon  Benefit  Societies,  g§  37,  170,  177- 
179 ;  TyrreU  v.  Watihbum,  6  Allen,  466 ;  Hyde 
V.  Woodi,  94  U.  S.  528,  24  L.  ed.  864. 

In  determining  the  powers  of  associations 
their  charters  and  laws  are  to  be  construed 
like  other  instruments.  The  object  bein^  to 
discover  the  intention  of  the  parties ;  and  to 
this  end,  and  to  carry  out  the  purposes  and 
objects  of  the  organization,  a  liberal  policy 
has  generally  obtained. 

Bacon,  Benefit  Societies,  §§  62,  69,  74.  78, 
91,  848,  and  cases  there  cited;  Morawetz, 
Priv.  Corp.  §§  816,  888 ;  Fdmer^e  App.  87  Pa. 
188. 

A  policy  of  insurance  should  be  liberally 
construed  in  favor  of  the  beneficiaries  named 
by  the  insured. 

SUme  V.  United  States  Casualty  Co.  84  N. 
J.  L.  875 ;  May,  Ins.  S  175 ;  Union  Mut.  Ace. 
Asso.  V.  Froliard,  88  fll.  App.  178 ;  Folmtr'M 
App.  supra. 

Maflpmder,  «7.,  delivered  the  opinion  of 
the  court: 

The  question  to  be  determined  is  whether 
the  fund  in  the  custody  of  the  circuit  court 
belongs  to  appellee,  as  the  beneficiary  named 
in  the  benefit  certificate  issued  to  Edwin  H. 
Turner  by  the  supreme  council  of  the  Royal 
Arcanum,  or  to  appellants,  as  the  children 
of  said  Edwin  H.  Turner,  now  deceased. 
Where  the  statute  under  which  a  benevolent 
corporation  is  organized,  and  its  charter 
adopted  in  pursuance  of  such  statute,  desig- 
nate certain  classes  of  persons  as  those  for 
whom  a  benefit  fund  is  to  be  accumulated,  a 
person  not  belonging  to  either  or  any  of  such 
classes  is  not  entitled  to  take  the  fund.  The 
corporation  has  no  authority  to  create  a  fund 
for  other  persons  than  the  classes  specified  in 
the  law,  nor  can  a  member  direct  he  fund 
to  be  paid  to  a  person  outside  of  such  classes. 
Neither  the  act  of  a  member  in  naming  a 
person  who  is  not  within  the  classes  to  be 
benefited,  nor  the  act  of  the  corporation  in 
making  the  certificate  which  it  issues  pay- 
able to  such  person,  can  deprive  the  benefi- 
ciaries designated  by  the  law  of  their  right 
to,  or  interest  in,  the  fund.  PdlmerT.  Welch^ 
132  111.  141 ;  Supreme  Council  A.  L.  of  H. 
V.  Perry,  140  Mass.  580 ;  Britton  v.  Supreme 
Council  Bayal  Arcanum,  46  N.  J.  Eq.  102 ; 
Bacon,  Benefit  Societies,  §§  245,  252.  Bacon, 
in  his  work  on  Benefit  Societies  and  Life  In- 
surance, at  section  245,  states  the  general  rule 
to  be  that  "  if,  by  statute  or  charter,  the  ben- 
eficiaries of  members  are  confined  to  certain 
classes,  the  designation  of  any  one  not  of  such 
class  is  void. "  The  contract  between  a  bene- 
fit society  and  its  members  is  contained  in 
the  certificate,  if  one  be  issued,  taken  in  con- 
nection with  the  constitution  and  by-laws  of 
the  organization,  and  the  statute  of  the  state 
under  which  it  is  formed.  Id.  §  236.  If  ap- 
pellee belongs  to  either  of  the  classes  named 
in  the  statute  and  constitution  and  by-laws 
of  the  association,  she  can  only  belong  to  the 
class  designated  as  ''persons  aependent  upon 
deceased  members."     Being  only  an  "afii- 
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•Boed  wife,"  or,  in  other  words,  being  bound 
to  the- deceased  by  no  other  tie  than  that  of 
an  engagement  of  marriage,  she  was  not  a 
relative  within  the  meaning  of  the  statute, 
fflie  does  not  belong  to  the  class  first  described 
in  the  same  paragraph  of  section  2  of  law  8. 
Nor  can  it  be  said  that  appellee  was  legally 
dependent  upon  Turner,  the  deceased  mem- 
ber to  whom  the  certificate  was  issued.  The 
fact  that  a  woman  is  the  afi^anced  wife  of  a 
deceased  member  of  a  benefit  society  does 
not,  as  matter  of  law,  make  her  dependent 
upon  him.  Palmer  v.  Welch,  supra;  MeCar- 
thp  V.  Supreme  ]j)dge  New  England  0,  oj  P, 
153  Mass.  814,  11  L.  R.  A.  144. 

In  Supreme  Council  A»  L,  oj  H.  v.  Perry, 
iupra,  the  Supreme  Court  of  Massachusetts 
says  upon  this  subject :  At  the  time  of  the 
decease  of  said  Perry  a  valid  engagement  of 
marriage  subsisted  between  him  and  the  de- 
fendant, Augusta,  and  by  reason  of  this  she 
claims  to  be  dependent  upon  him.  Until 
tlicy  became  man  and  wife  by  marriage,  there 
was  no  obligation  upon  the  said  Samuel  to 
support  or  provide  for  her.  She  does  not 
oome  within  the  class  of  persons  whom,  if 
able,  he  was  bound  by  law  to  support.  Tlie 
mere  engagement  to  marry  imposed  no  obli- 
gation upon  him,  except  to  carry  out  his  con- 
tract with  her.  Their  mutual  promise  to 
marry  did  not  in  any  sense,  by  itself,  make 
her  clependent  upon  him." 

Counsel  for  appellants  contend  that  the 
words  "affianced  wife"  were  intended  to  in- 
dicate the  relationship  between  the  beuefl- 
ciary  and  the  deceased  member,  and  that  in- 
asmuch as,  under  paragraphs  1  and  6  of 
section  2  of  law  8,  appellee's  name  and  sup- 
posed relationship  were  entered  in  the  certif- 
icate, and  the  designation  of  duch  relation- 
ship has  failed  for  illegality,  the  benefit 
thereby  became  payable  to  the  appellants  as 
children  of  the  deceased.  This  contention 
would  have  much  force  if  the  designation  of 
appellee  as  an  afiianced  wife  should  be  con- 
strued to  be  exclusively  a  designation  of  re- 
lationship, and  nothing  more.  But  para- 
graph 1  of  section  2  provides  for  the  entry 
upon  the  application,  and  in  the  certificate, 
of  the  name  and  dependence,  as  well  as  the 
name  and  relationship,  of  the  person  to  whom 
the  applicant  may  aesire  his  benefit  to  be 
paid.  The  statute  and  laws  evidently  con- 
template that  the  fund  may  be  paid  to  a  per- 
son who  is  dependent  upon  a  member,  even 
though  such  person  may  not  l?e  in  anv  way 
related  to  him.  The  dependency  required  is 
not  necessarily  a  legal  dependency.  Me- 
Cartky  v.  Supreme  Lodge  New  Eng'land  0, 
<ff  F.  eupra. 

While  it  is  not  altogether  clear  how  and  to 
what  extent  the  character  of  the  dependency 
is  required  by  the  by-law  to  be  entered  in 
the  certificate,  yet  at  the  same  time  it  is 
possible  that  the  use  of  the  expression  **  affi- 
anced wife"  may  have  been  intended  to  des- 
ignate the  nature  of  the  beneficiary's  de- 
pendence apon  the  member  applying  for  the 
certificate.  We  are  not  inclined  to  hold  that 
the  designation  of  the  person  named  in  the 
certificate  as  an  ^'aflaanced  wife"  is  sufllcient 
to  preclude  an  examination  into  the  evidence 
for  the  purpose  of  determining  whether,  as 
19  L.  R.  A.  18 


matter  of  fact,  the  person  so  named  was  really 
dependent  upon  the  deceased  member  or  not. 
It  nas  been  said  ''that  whether  or  not  a  per- 
son is  included  among  the  dependents  of  a 
member  of  a  benefit  society  is  a  question  of 
fact,  and  that  each  case  must  be  decided  upon 
its  own  merits."  Bacon,  Benefit  Societies, 
^  261.  The  requirements  in  section  2  of  law 
8,  that  written  evidence  of  the  dependency 
must  be  furnished  before  the  certificate  is  is- 
sued ;  Uiat  the  dependency  must  exist  at  the 
time  of  the  member's  death ;  and  that  if  at 
the  time  of  his  death  the  dependency  shall 
have  ceased,  or  shall  be  found  not  to  have 
existed,  the  benefit  shall  be  payable  to  the 
persons  named  in  said  "class  first," — all  in- 
dicate that  proof  as  to  the  dependency  may 
be  sought  outside  of  tlie  terms  of  the  certifi- 
cate itself.  In  McCarthy  v.  Supreme  Lodge 
New  England  0.  of  P.  supra,  the  certificate, 
issued  to  one  McCarthy,  was  payable  to 
"Sarah  J.  Judge,  fiance;^  and  the  evidence 
was  examined  for  the  purpose  of  determining 
the  fact  of  said  Sarah's  dependence  upon  Mc- 
Carthy in  his  lifetime. 

The  question  then  arises,  whether  the  ap- 
pellee was  ever  in  fact  dependent  upon  Ed- 
win H.  Turner,  deceased,  and,  if  so,  whether 
such  dependence  had  ceased  at  the  time  of 
his  death.  Where  the  statute  and  charter  of 
an  association  provide  for  the  payment  of 
benefit  funds  to  persons  dependent  upon  mem- 
bers, the  word  "dependent"  means  "some 
person  or  persons  dependent  for  support  in 
some  way  upon  the  deceased."  Ballon  v. 
Oile,  50  Wis.  614 ;  Bacon,  Benefit  Societies 
§  261.  Dependence  for  favor  or  for  affection 
or  for  companionship,  or  as  servants  or  re- 
tainers, is  excluded.  A  "dependent,"  as  the 
term  is  used  in  reference  to  these  benevo- 
lent associations,  is  one  who  is  sustained  by 
another,  or  relies  for  support  upon  the  aid 
of  another.  In  the  present  case  the  depend- 
ent is  defined  in  class  second  of  paragraph  2 
of  section  2  of  law  8  to  be  a  person  "^who  is 
dependent  upon  the  member  for  maintenance, 
(food,  clothing,  lodging,  or  education.)" 
To  "maintain,^  according  to  Webster,  is 
"to  bear  the  expense  of ;  to  support ;  to  keep 
up;  to  supply  with  what  is  needed."  He 
defines  maintenance  to  be  "  means  of  sus- 
tenance ;  supply  of  necessaries  and  conven- 
iences." The  maintenance  specified  in  said 
"second  class"  is  such  support  as  shall  con- 
sist in  the  furnishing  of  "food,  clothing, 
lodging,  or  education. "  Schouler,  Hush.  & 
Wife,  1 66.  The  legislative  purpose  in  pass- 
ing the  statute  under  which  the  present  as- 
sociation was  oiganized  "was  to  provide  a 
way  by  which  men  of  small  means  might 
combine  together  to  accumulate  a  fund  for 
the  benefit  of  those  who  should,  as  each 
dropped  out  by  death,  be  dependent  upon 
him  for  food,  raiment,  and  shelter."  Britton 
V.  Supreme  Council,  BoycU  Arcanum,  46  N. 
J.  Eq.  102,  Maintenance,  in  the  matter  of 
clothing,  does  not  refer  to  occasional  gifts  of 
clothing,  but  to  such  a  regular  supply  of 
clothing  as  may  be  reasonably  necessary  to 
make  the  body  comfortable.  The  fact  that 
ti^e  person  named  in  the  certificate  may  re- 
ceive "occasional  presents  of  clothinic,  jew- 
elry, money,  etc.,"  does  not  make  such  per- 
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son  dependent  upon  the  member  making  such 

§  resents.  Paitmer  y.  Welch,  supra.  It  was 
ecided  in  McCarthy  v.  Supreme  Lodge,  supra, 
that  the  dependent  person  need  not  be  wholly 
dependent  on  a  member,  but  may  be  depend- 
ent in  part  only.  In  that  case  it  was  held 
that  a  woman  engaged  to  be  married,  who, 
at  her  intended  husband's  request,  leayes  an 
employment  which  affords  her  a  comfortable 
support  for  one  in  which  her  earnings  are 
insufficient  for  that  purpose,  and  receiyes 
from  him  a  sum  each  week  to  make  up  the 
difference,  is  a  person  dependent  upon  him, 
within  tiie  meaning  of  the  statute.  The 
McCarthy  Com  goes  as  far  in  the  direction  of 
a  liberal  interpretation  of  the  statute  as  cor- 
rect rules  of  construction  will  warrant ;  but 
eyen  in  that  case  there  was  a  regular  contri- 
bution, of  a  definite  amount,  at  fixed  pe- 
riods, for  the  support  of  the  beneficiary ;  the 
court  saying:  "Trivial  or  casual,  or  per- 
haps wholly  charitable,  assistance,  would 
not  create  a  relationship  of  dependency,  with- 
in the  meaning  of  the  statute  or  by-laws." 
Section  1  of  the  Act  of  1882  provides  that 
where  a  member  is  disabled  by  accident  or 
sickness  the  association  may  make  "to  the 
wife,  children,  or  other  relatives  of,  or  any 
person  dependent  upon,  such  member,  weekly 
or  other  payments,  as  ma^  be  provided  by 
its  by-laws.**  It  is  fairly  inferable  from  this 
language  that  the  Legislature  of  Massachu- 
setts intended  the  support  of  dependent  per- 
sons to  be  made  up  of  regular  and  continuous 
contributions,  ana  not  to  consist  of  spasmodic 
liberality  or  charitf. 

Applying  the  dennitions  and  principles 
Here  announced  to  the  facts  of  the  present 
case,  we  can  reach  no  other  conclusion  than 
that  the  appellant  was  not  dependent  upon 
the  deceased  for  such  maintenance  as  is  con- 
templated by  the  statute  and  laws  of  the  su- 
preme council  of  the  Royal  Arcanum.  This 
appears  from  the  testimony  of  the  appellee 
herself.  She  became  engaged  to  be  married 
to  the  deceased  in  March,  1888,  being  then 
a  widow  of  about  forty  years  of  age,  and 
receiving  at  that  time  a  salary  of  $500  per 
year  as  a  clerk  or  bookkeeper  in  the  office  of 
the  collector  of  internal  revenue  at  Quincy. 
She  received  a  commercial  education,  and 
worked  in  said  office  as  a  clerk  from  1878  to 
June  80,  1887.  Her  salary  up  to  July  1, 
1882,  was  $400  per  year;  from  that  date  to 
July  1,  1884,  was  $600  per  year;  and  from 
the  latter  date  to  June  80,  1887,  was  $600 
per  year.  She  had  no  children,  and  lived 
with  her  mother  and  married  sisters  at  their 
^me  in  Quincy.  After  leaving  the  revenue 
office,  in  1887,  she  worked  a  while  in  a  bank 
on  a  salary  of  $1  per  day,  a  while  for  a  safe 
and  lock  company  for  $8  a  week,  and  awhile 
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in  a  store  for  $20  per  month,  receiving  dur- 
ing this  time  assistance  and  support,  from 
her  mother  and  sisters  and  brothers-in-law. 
The  deceased,  Edwin  H.  Turner,  failed  in 
business  in  Quincy  in  1885,  and  in  that  year 
left  Quincy  and  went  to  Kansas  City,  and 
from  there  to  Lamed,  in  the  state  of  Kansas, 
where  he  lived  until  his  death,  on  October 
2,  1888.  From  1885  to  his  death  he  seems 
to  have  been  poor,  working  in  a  store  owned 
by  some  of  his  children  at  Lamed,  Kan. 
During  the  last  three  years  of  his  life,  he 
never  saw  appellee  more  than  twice,— once 
on  a  visit  to  Quincy,  and  once  in  St.  Louis^ 
where  she  went  from  Quincy  to  meet  him, 
and  spent  several  days  with  him.  From  the 
time  of  his  failure,  m  1885,  up  to  June  80, 
1887,  he  was  not  earning  as  much  as  appellee. 
Upon  her  direct  examination  appellee  swore 
that  the  annual  amount  of  clothing  and 
money  and  other  valuables  contributed  from 
the  time  of  her  engagement,  in  March,  1S83, 
up  to  the  time  of  Turner's  death,  was  about 
$150  annually.  This  statement  was  not  sus- 
tained by  the  facts  developed  upon  the  cross- 
examination.  She  there  admitted  that  one 
half  of  said  amount— $75  per  year— consisted 
of  dues  and  assessments  upon  said  benefit  cer- 
tificate. These  dues  and  assessments  cannot 
be  regarded  as  contributions  to  her  support 
as  a  dependent  person.  She  does  not  show 
that  the  deceased  ever  paid  one  cent  towards 
her  board  or  lodging.  The  only  contribu- 
tions made  by  him  in  her  behalf  before  he 
left  Quincy,  in  1885,  which  she  is  able  to 
remember,  are  the  following :  A  dress  cloak 
for  nice  or  elegant  wear,  presented  to  her  in 
October,  1883,  near  her  birthday;  a  dress, 
costing  $85.  in  the  spring  of  1884;  subse- 
quently, a  winter  dress,  and  at  one  time  a 
bonnet';  occasionally  some  perfume  and  car 
tickets.  The  only  money  which  he  is  proven 
to  have  sent  to  her  after  he  left  Quincy,  in 
1885,  was  the  sum  of  five  dollars,  remitted 
to  her  in  a  letter  written  December  21,  1886, 
for  the  purchase  of  a  Christmas  present.  She 
did  not  see  the  deceased  for  two  years  before 
his  death,  and  she  is  unable  to  specially  men-' 
tion  any  other  remittance  than  the  one  named, 
nor  does  the  correspondence  show  any.  Man- 
ifestly, the  appellee  was  not  dependent  upon 
the  deceased  when  the  certificate  was  issued, 
in  June,  1883,  nor  at  the  time  of  his  deaUi, 
in  October,  1888;  nor  can  his  contributions 
to  her  between  those  dates  be  regarded  other- 
wise than  "  occasional  presents.  ^ 

The  judgmeiUs  of  the  Appellate  and  Circuit 
Courts  are  reversed,  and  the  cause  is  remanded 
to  the  Circuit  Court,  with  directions  to  en- 
ter a  decree  directing  the  fund  to  be  paid  to 
the  appellants. 
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City  of  MOORHEAD  et  a2.,  BapU. 
C Mnn. ) 


"Independentlgr  oi^  Imt  Immediately  IUp 
lowliiff^  fhe  deeeriptlon  of  fhe  eon* 
Teyed  premleee  In  a  deed  containing, 
wltliout  aaj^  eaweptlone*  the  nanal  eor- 
enantn  of  warrautjf.  In  which  deed  the  gnn- 
tee  was  a  maniolpal  oorpoTation.  lla  BaooeflBon 
and  aflilffiia,  and  the  expreased  consideration  a 
comlnal  sam,  was  this  clause:  **8aid  tract  of  land 
liereby  oonreyed  to  be  forever  held  and  used  as  a 
pobllo  perk.**  The  purpose  of  the  conveyance 
was  not  stated  elsewhere.  HeZd,  that  upon  the 
face  of  the  instrument  the  municipality  did  not 
acquire  an  absolute  title  in  fee  to  the  premises. 

(December  8,  IBOS.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Coart  for  Clay  County  denying  an 
Id junciion  pendente  liteinsxi  action  brouj^ht  to 
restrain  defendants  from  erecting  a  building  on 
certain  lands  alleged  to  be  held  oy  the  city  for 
park  purposes,    lieoerted. 

The  facts  are  stated  in  the  opinion. 

Meters.  Oeorge  E.  Perley*  W.  B.  Donip- 
lae  and  Peterson  A  Torn^reon,  for  ap- 
pellant: 

The  limiting  clause  should  not  be  disre- 
garded. 

We  think  tbat  the  courts  which  claim  to 
have  broken  away  somewhat  from  the  technical 
rales  of  common  law,  where  matters  of  ri^ht 
ftre  involved,  would  not  disregard  a  positive 
injunction  in  a  contract  because  it  was  not  set 
forth  In  the  proper  part,  or  in  that  part  of  the 
000 tract  set  aside  for  that  special  purpose  by 
technical  old  school  lawyers. 

Bobineon  v.  Mimequoi  R.  Co,  68  Yt.  426; 
Second  Cong.  Soe.  of  North  BridgetoaterY,  War- 
iag,  24  Pick.  804;  Board  of  Begents  Normal 
School  But  No,  St.  Pointer,  10  L.  R.  A.  498, 
102  Mo.  464;  Warren  v.  Lyon  City,  23  Iowa, 
851;  Atty-Oen.  v.  T(»rr,  2  L.  R  A  87,  148 
Man.  809. 

Mr.  C.  A.  Njre  for  respondents. 

Collins*  J,,  delivered  the  opinion  of  the 
court: 

This  plaintiff  brought  an  action  against 
defendant  city,  and  parties  with  whomlt  bad 
contracted,  to  restrain  them  from  erecting  a 
city  prison  upon  a  certain  tract  of  land  which 
he  claimed  had  been  dedicated  to  the  public 
for  use  as  a  public  park.  In  the  amended 
complaint  it  was  alleged  that  a  former  owner 
had  made  the  dedication  by  means  of  its  deed 
of  conveyance,  a  copy  of  the  same  being  at- 
Uched,  and  there  were  various  allegations  as 
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to  acts  of  the  city  amounting  to  an  accept- 
ance. The  issues  having  been  made,  plain- 
tiff obtained  an  order  to  show  cause  why  an 
injunction  pending  the  action  should  not  be 
granted.  An  inl unction  pendente  lite  having 
been  denied  by  the  court  on  the  consideration 
of  this  order  to  show  cause,  plaintiff  appeals. 
The  hearing  below  was  bad  upon  the  plead- 
ings, and  upon  certain  affidavits  submHted 
by  the  litigants,  and  it  is  evident  that  the 
court  below  construed  the  deed  before  men- 
tioned as  vesting  in  the  village  of  Moorhead^ 
predecessor  of  defendant  city,  an  absolute 
title  in  fee,  wholly  without  condition  or  res- 
ervation. If  this  was  an  erroneous  conclu- 
sion, and  upon  its  face  the  deed  did  not  con- 
vey an  absolutely  Unqualified  fee-simple  title 
the  order  appealed  from  must  be  reversed,  for 
an  injunction  pendente  lite  ought  to  have  is- 
sued. A  delay  in  building  its  prison  might 
prove  inconvenient,  but  not  detrimental 
otherwise,  to  the  municipality;  while  its 
completion  upon  the  pronerty  pending  liti ca- 
tion of  this  nature,  ultimately  terminating 
in  plaintiff's  favor,  would  do"  him,  as  well 
as  the  public  and  the  general  taxpayer,  an 
irreparable  injury.  It  is  hardly  an  answer 
to  Uiis  assertion  to  saj  that,  if  the  final  result 
of  the  action  be  against  the  city,  the  prison 
building  could  then  be  removed  from  the 
premises.  The  grantor  of  the  deed  was  the 
Lake  Superior  £  Puget  Sound  Land  Com- 
pany, and  the  village  of  Moorhead,  its  suc- 
cessors and  assij^ns,  was  the  grantee,  with  au 
expressed  consideration  of  one  dollar.  In 
form  it  was  a  deed  of  warranty,  with  the 
usual  covenants  of  seisin,  of  right  to  convey, 
against  incumbrances,  and  for  quiet  enjoy- 
ment, and  there  were  no  exceptions  to  any 
of  these  covenants.  The  purpose  of  the  con- 
vevance  was  not  stated  in  the  granting  or 
hahendum  clauses,  but  immediately  follow- 
ing the  only  description  of  the  premises  were 
these  words :  "  Said  tract  of  land  hereby  con- 
veyed to  be  forever  held  and  used  as  a  public 
park.*  It  is  not  incumbent  upon  us  at  this 
time  to  determine  the  precise  nature  of  the 
estate  conveyed  by  this  instrument,  whether 
a  mere  easement  was  acquired  by  the  village, 
or  an  estate  on  condition  or  in  trust.  But  we 
are  obliged  to  consider  the  clause  in  question 
in  connection  with  the  remainder  of  the  deed, 
and  to  give  it  the  effect  intended,  if  that  can 
be  discovered  and  is  reconcilable  with  the 
main  purpose  of  the  parties.  Whatever  may 
have  been  the  earlier  doctrine,  it  is  now 
thoroughly  settled  that  technical  rules  of 
construction  are  not  favored,  and  must  not  be 
applied  so  as  to  defeat  the  intention.  In  mod- 
ern times  they  have  ^iven  way  to  the  more 
sensible  rule,  which  Is,  in  all  cases  to  ascer- 
tain and  give  effect  to  the  intention  of  the  par- 
ties as  gathered  trom  the  entire  instrument. 


K0TB.--The  above  case  well  fflustrates  the  mod- 
ern liheraHtr  tn  oonstruinff  deeds  aooordinir  to  the 
tDtent  of  the  parties  unhampered  by  mere  teoh- 
Pkniitif*. 

As  to  whether  a  determinable  fee  Is  created  by  a 
deed  for  a  spectfled  purpose,  see  First  Universalist 
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Boo.  of  North  Adams  v.  Boland,  16  L.  R.  A.  281,  aad 
note  166  Mass.  171«  extensively  reviewing  the  au- 
thorities upon  that  subject;  also  fflegel  v.  Herbine 
(Pa.  j  16  L.  B.  A.  647. 
See  also  note  to  Greene  v.  O'Connor  (B.  Dpost, 


See  also  22  L.  R.  A.  244. 
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Witt  V.  8t.  FUul  c§  N.  P.  R  Co.  38  Minn. 
122 ;  Orueher  v.  Lindenmeier,  42  Minn.  99. 
It  isau  important  rule  of  construction,  ap- 
plicable to  all  written  instruments,  that  every 
word  and  every  clause  shall,  so  far  as  pos- 
sible, be  given  some  force  and  meaning: ;  and 
that  in  case,  construing  the  whole  instrument 
one  way,  meaning  is  given  to  every  word 
and  clause,  while^construing  it  another  way 
some  portion  of  the  language  used  is  rendered 
meaningless,  the  construction  which  gives 
force  and  meaning  to  all  the  language  used 
is,  as  a  rule,  to  prevail.  This  is  upon  the 
presumption  that  the  party  making  the  in- 
strument did  not  use  any  language  except 
what  was  necessary  to  make  it  speak  the  in- 
tention of  the  parties  thereto.  BobiTuton  v. 
Mimsquoi  R,  Co.  59  Vt.  426.  These  views 
were  expressed  when  the  court  was  constru- 
ing a  deed  wherein  the  granting  clause  con- 
vey ed  a  fee  to  the  grantee  corporation,  its  suc- 
cessors and  assigns,  but  to  the  description  of 
the  premises  were  added  the  words  ^  for  the 
use  of  a  plank  road. "  It  was  held  that  the 
grantee  took  an  easement  only.  In  the  case 
at  bar  the  language  now  bein;;:  considered 
was  much  more  emphatic,  and  we  think 
plainly  evinces  an  intent  to  limit  or  qualify, 
or  to  attach  a  condition  to  the  grant.  The 
clause  is  detached  and  independent  of  that 
describing  the  tract  of  land,  which  was  com- 
plete in  itself,  and  it  is  without  force  or 
meaning  unless  it  reduces  the  grant  from  an 
absolute  fee  to  a  less  estate.  It  ought  not  to 
be  ignored,  and  that  it  is  not  found  in  some 


preceding  part  of  the  deed  would  seem  of 
little  consequence  in  a  common -sense  view 
of  the  situation.  It  cannot  be  rejected  unless 
we  disregard  the  modem  rules  for  construing 
all  written  instruments,  and  hold  that,  be- 
cause no  restriction  or  condition  was  placed 
in  the  granting  or  the  habendum  clauses,  an- 
other Clause  in  the  conveyance  which  limits 
or  qualifies,  or  imposes  a  condition  on  the 
estate  granted,  must  be  cast  out  and  ignored, 
because  misplaced.  This  should  not  be  done, 
and  as  was  said  in  Babcoek  v.  Laiterwr,  SO 
Minn.  417 :  ^  If  there  ever  were  any  technical 
common- law  rules  inconsistent  with  these 
views,  they  have  not  only  never  been  adopted 
or  recognized  here,  but  they  have  been  sys- 
tematically disregarded  and  rejected."  As 
to  the  construction  and  elTect  of  deeds  with 
like  clauses,  see  Fuller  v.  Arms^  45  Vt.  400 ; 
Clarke  v.  Braokfleld,  81  Mo.  503 ;  Board  of 
Begents  Normal  School,  Diet.  No.  3  ▼. 
Paints,  102  Mo.  464,  10  L.  R.  A.  493 ;  Ken- 
worthy  V.  Tullie,  3  Ind.  96;  WatUrs  v. 
Bredin,  70  Pa.  235. 

Taking  into  consideration  that  the  /grantee 
was  a  municipality,  and  that  the  expressed 
consideration  named  in  the  deed  was  the 
nominal  sum  of  one  dollar,  in  connection 
with  the  unambiguous  language  found  there- 
in, and  to  which  effect  must  be  given,  we 
conclude  that,  upon  the  face  of  the  instru- 
ment, an  absolute  title  in  fee  did  not  pass  to 
the  village. 

Order  reversed. 
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^1«   A  mimleipal  corporation  Ifl  not  liar 
ble  f6r  tortious  acta  committed  by  its 

•Headnotes  by  Tatlob,  J, 


officers  and  agfents*  unless  the  aots  ponw 
plained  of  were  committed  in  the  exercise  of 
some  corporate  power  conferred  upon  it  by  law, 
or  in  the  performance  of  some  duty  imposed  upon 
It  by  law.  Such  a  corporation  Is  liable  in  dam- 
affea  for  a  lawful  and  authorized  act  of  its  nfirents 
done  in  an  unauthorized  manner,  but  not  for  an 
unlawful  or  prohibited  act. 
8.  Where  the  declaration*  in  a  suit  in 
tort  ag^ainst  a  municipal  corporation* 


NOTB.~22(a7it   to  compeneaiion  for  property  de" 
Btroyed  in  attating  a  public  nuiaance. 

Aa  to  nuiaaneea  in  hUfhioays, 
'  An  overseer  of  highways  is  not  liable  for  remov- 
ing wood  that  is  obstructing  the  road  where  there 
Is  no  wanton  destruction  of  property.   Northrop 
V,  Burrows,  10  Abb.  Pr.  865. 

8o  no  recovery  could  be  had  where  the  mayor 
and  marshal  under  a  city  ordinance  threw  a  house 
into  the  bay  that  was  built  on  piles  in  the  bay. 
The  question  as  to  whether  or  not  it  was  a  nuleanee 
should,  however,  be  submitted  to  a  jury.  Gunter 
y.  Geary,  1  Cal.  462. 

And  no  recovery  could  be  had  where  fireman  tore 
down  a  chimney  endangerinff  the  public  near  a 
hiffhway.    Dewey  v.  White,  1  Mood.  &  Bi.  56. 

So  a  sheriff  is  not  liable  for  removing  a  stage 
coach  obstructing  the  road  at  the  entrance  of 
oamp-meeting  grounds.  Turner  v.  Holtzman,  54 
Md.  148, 80  Am.  Bep.  861. 

And  the  commissionerB  of  board  of  public  works 
are  not  liable  for  removing  an  old  disused  and 
nearly  sunken  boat  blocking  navigation  In  the 
Chicago  river.  McLean  v.  Mathews,  7  Til.  App.  599. 
10L.R.A. 


Public  officers  are  not  liable  for  removing  build- 
ings from  the  public  square  in  the  city.  Bung  y. 
Shoneberger,  2  Watts,  28, 25  Am.  Dec.  06. 

But  an  officer  Is  liable  If  the  obstruction  to  the 
highway  is  not  a  nuisance  or  if  he  uses  too  much 
force.  Hubbell  v.  Goodrich,  87  Wis.  84;  Graves  v, 
Shattuck,  85  N.  H.  257, 69  Am.  Deo.  638;  Peckham 
V.  Henderson,  27  Barb.  207;  Griffith  v.  McGullum.  40 
Barb.  561. 

And  a  superintendent  of  a  canal  who  takes  a 
boat  to  repair  the  break  in  the  canal  cannot  escape 
liability  on  the  excuse  of  convenience.  He  must 
show  that  a  necessity  existed.  Hicks  v.  Dorn,  43 
N.  Y.  47. 

A  road  overseer  may  not  abate  a  change  in  a 
road  acquiesced  In  by  the  public  but  may  if  the 
change  Is  recent  and  not  Justified.  Oliver  v.  Loftin, 
4Ala.210. 

Am  to  feiUin(7  animate. 

The  owner  of  a  dog  cannot  recover  the  value  of 
either  his  dog  or  the  collar  where  the  city  marshal 
kills  the  dog  under  a  city  warrant  by  authority  of 
the  Massachusetts  statutes.  Blair  v.  Forehand,  100 
Mass.  1S6,  07  Am.  Dec.  82, 1  Am.  Bep.  0^ 


See  also  19  L.  R.  A.  802;  23  L.  R.   A.  4S1,  485;  26  L.  R.  A.  541;  29  L.  R.  A. 
303;  32  L.  R.  A.  380;  35  L.  R.  A.  281,  682,  36  L.  R.  A.  554;  41  L.  R.  A.  666. 
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does  not  show  upon  Its  Ikee  that  the  aota 
oompiained  of  were  gach  as  to  he  wholly  outside 
of  all  corporate  powers  or  duties,  or  that,  from 
their  nature,  were  Impossible  of  coomiiaBtoii  by 
the  corporation  in  the  exercise  of  any  corporate 
power  conferred  upon  It  by  law,  or  in  the  per- 
formance of  any  duty  imposed  upon  it  by  law, 
it  is  not  subject  to  demurrer  on  the  ground  that 
the  acts  oompiained  of  were  ultra  vires, 

8.  If  the  act  complained  of  be  saoh  that 
the  eottMirartlon  coold  not  commit  it 
under  any  eireamstances  in  the  exercise 
of  any  power  or  authority  conferred  upon  it  by 
Jaw,  then  it  is  vUra  vlres^  and  the  municipality 
cannot  be  held  liable  therefor;  but,  if  the  act  be 
not  vUra  virss  in  the  sense  that  it  is  not  within 
the  power  or  authority  of  the  corporation  to  act 
in  reference  to  it  ander  any  drcumstanoes,  then 
it  can  be  held  liable  therefor. 

4.  The  power  conferred*  in  general 
terms*  on  monlcipal  eorporatl<ms  to 
pie  vent  and  abate  nuisances  cannot  be 
xaken  to  authorize  the  condemnation  of  that  as  a 
miiaanoe  which,  in  its  nature,  situation,  or  use,  is 
not  such  in  fact.  And  if  the  city,  acting  under  the 
general  power,  abate  that  as  a  nuisance  that  is 
not  such  in  fact  it  does  so  at  its  peril,  and  is  lia- 
ble for  the  damage  done,  if  it  turns  out  in  proof 
that  it  has  made  a  mistake. 

6.  Where  the  fkct  of  nnisanoe  is  clear* 
the  eit  jr  is  then  nnder  the  obligation  to 
ezerdse  the  power  of  abatement  in  a 
reasonable  manner  so  as  to  do  the  least  injury  to 
T»ivate  rlfffats,  and  if  it  exercises  the  power  of 
abatement  man  unreasonable,  careless,  or  ne«rli- 
g&it  manner  so  as  to  prodnce  unnecessary  dam- 
age, it  will  be  liable  for  the  damage  caused  by 
such  negligence. 


6.  Where  the  fkct  of  nnisanoe  is  dear, 
and  the  owner  is  notified  thereof  and 
^▼en  a  reasonable  opportunity  to  re- 
move samOt  ftnd  he  fails,  and  the  city,  acting 
under  its  general  power,  or  as  the  agent  of  the 
county  board  of  health  who  have  the  same 
powers  of  abatement,  then  abate  the  same,  in 
such  manner  as  not  to  cause  unnecessary  dam- 
age to  the  owner,  then  the  eity  is  not  liable  for 
any  damage  resulting  from  such  abatement, 

(February  A,  18B8.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Oranee  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  de* 
Btruction  by  defendant  of  some  of  plaintiff*! 
property.    Beeened,  ■ 
The  facts  are  stated  in  the  opinion. 
Mr.  Wm.  H.  Jewell  for  appellant. 
Mr.  J«  Hu|fh  Murphy  for  appellee. 

Tajrlor»  J.,  delivered  the  opinion  of  the 
court: 

John  M.  Pragg,  the  appellee,  sued  the  city 
of  Orlando,  the  appellant,  in  trespsAi,  the 
following  being  the  declaration  filed  in  the 
case :  **  And  now  comes  the  plaintiff,  John  M. 
Pi*ggt  by  his  attorneys,  Mershon  &  Rosrers 
and  J.  Hugh  Murphy,  and  complains  of  the 
defendant, 'the  city  of  Orlando,  of  a  plea  of 
trespass  on  the  case,  for,  that,  whereas,  on 
or  about  the  6th  day  of  July.  A.  D.  1887, 
the  plaintiff  was  engaged  in  the  business  of 
a  dealer  in  natural  curiosities,  and  bad  at- 
tached to  his  shop  a  museum  for  the  ezhibi* 


But  the  officer  Is  liable  where  he  kills  the  dog  on 
the  premises  of  the  owner  where  the  statute  only 
lothorlses  a  killing  while  at  large.  Bishop  v. 
fkhay,  15  Gray,  9L 

Ab  to  Uquor  nuisanee. 

And  the  owner  of  a  saloon  cannot  be  debarred 
from  his  premises  by  dty  revoking  his  license 
vbere  there  has  been  no  judicial  determination 
Hiat  the  saloon  is  a  nuisance.  Baldwin  v.  Smith,  82 
IlLIftL 

And  a  statute  authorizing  the  con^Secation  of 
bqaors  without  a  trial  is  invalid  and  the  owner 
Bay  recover  the  value  of  the  same  in  replevin  from 
(he  offloer.    Greene  v.  James,  2  Curt  C.  C.  187. 

5o  recovery  can  be  had  by  the  owner  of  liquors 
for  their  seizure  under  Maine  Stat.  Law  1851,  chap. 
&1.  for  liquor  seized  under  a  warrant.  Black  v. 
McGilTery,  88  Me.  287;  Lord  v.  Chadboume,  42  Me. 
&,  06  Am.  Dec.  280. 

Bat  the  officer  is  liable  for  the  vessels.  Black  v. 
McGUvery,  88  Me.  287. 

As  to  gcamino  aippairatiuA. 

Officers  are  liable  for  the  value  of  gaming  imple- 
Bieots  destroyed  by  them  under  a  statute  authoriz- 
ing Boeh  destruction  but  giving  no  trial  or  hearing. 
Boeh  a  statute  is  unoonstitutlonaLI  Lowry  v.  Baln- 
VBter,  70  Mo.  162, 86  Am.  Rep.  420. 

And  a  marshal  was  held  liable  in  replevin  for 
BUng  gambling  apparatus  when  there  was  no 
ordinance  or  statute  authorizing  its  retention  or 
deatractiou.    Bldgeway  v.  West,  00  Ind.  87L 

Ab  tofUh  neU, 

Ftoh  nets  can  be  destroyed  by  the  sheriff  or  fish 
varden  when  they  are  placed  in  streams  contrary 
to  law.  And  the  officers  will  not  be  liable.  Rea  v. 
Hampton,  101 N.  0. 61;  State  v.  Snover,  42  N.  J.  L. 
19L,R  A. 


841;  Lawton  v.  Steele,  7  L.  B.  A«  184, 110  N.  T.  227; 
Williams  V.  Blackwall,  2  Hurlst  ft  C.  88. 

But  in  leck  v.  Anderson,  67  OaL  261,  damages 
were  allowed  the  owner  of  fish  nets  used  in  unlaw- 
ful fishing  where  there  had  been  no  judgment  of 
forfeiture  bad  on  a  trial  and  hearing,  before  a  do* 
struction  of  the  nets  by  a  constable. 

As  to  liability  /or  rtmovifna  ImOAings  on  o/teovmi 
of  ntrt, 

A  dty  ordinarily  has  the  power  to  destroy  build- 
ings to  stop  spreading  of  fire  where  there  is  a  con- 
flagration, and  the  officers  or  the  city  are  not  \U 
able.  Field  v.  Des  Moines, 89 Iowa, 575, 28  Am,  Rep. 
48;  White  v.  Charleston,  2  Hill.  L.  571:  Surooco  v. 
Geary,  8  Oal.  09,  68  Am.  Dec.  886;  Dunbar  v.  Alcalde 
Ayuntamient  of  San  Francisco,  1  Cal.  855;  McDon- 
ald V.  Red  Wing,  18  Minn.  88:  Uuaeell  v.  New  York, 
2  Denio,  401;  American  Print  Works  v.  Lawrence, 
28  N.  J.  L.  9, 500;  Buggies  v.  Nantucket,  11  Gush.  433; 
Stone  V.  New  York,  25  Wend.  167;  Keller  v.  Corpus 
Christi,  60  Tex.  614. 82  Am.  Hep.  618. 

A  city  is  liable  under  the  New  York  Statute  (S 
Rev.  Laws,  368,  860, 481),  to  a  tenant  who  has  an  in- 
terest in  a  building  as  lessee,  for  destruction  of  bis 
goods.  New  York  v.  Lord,  18  Wend.  126, 17  Wend. 
286. 

But  under  that  statute  a  lessee  could  not  recover 
for  property  of  another  held  by  him  as  bailee:  the 
owner  not  having  any  interedt  in  the  building. 
Stone  V.  New  York,  25  Wend.  166. 

A  statute  indemnifying  the  owner  does  not  ap- 
ply where  the  building  would  have  burned  if  it  had 
not  been  destroyed.  Taylor  v.  Plymouth,  49  Mass. 
464. 

And  no  recovery  could  be  had  against  a  city 
where  a  statute  imposing  liability  for  destruction 
of  property  to  stop  the  progrc«  of  a  fire  has  not 
been  strictly  followed.    Bowditch  v.  Boslon,  101  IT* 
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tion  of  live  and  stuffed  aoimals  of  yarious 
kinds,  for  profit;  and  while  so  engaged  in 
business,  and  on  or  about  the  day  and  date 
aforesaid,  the  said  defendant  by  and  through 
its  mayor,  city  council,  servants,  agents,  and 
employ§s,  entered  in  and  upon  the  premises 
of  plaintiff  where  said  business  hereinbefore 
mentioned  was,  by  the  plaintiff,  being  car- 
ried on,  and  situated  on  the  west  side  of 
Orange  avenue,  between  Pine  and  Church 
streets,  in  the  said  city  of  Orlando,  and  with- 
out just  cause  did  then  and  there  remove, 
destroy,  and  deprive  the  plaintiff  of  the  own- 
ership, sale,  use,  and  benefit  of  the  follow- 
ing oescribed  property,  to  wit :  Two  water 
turkeys  in  coop;  two  coons  in  cage;  one 
dozen  snakes  (mixed)  and  two  cages;  two 
snipes  and  cage;  one  owl  and  cage:  three 
turtles  and  cage ;  one  lot  chickens  and  cage ; 
five  alligators;  one  lot  chicken  and  animal 
houses ;  one  lot  of  shells ;  one  fox ;  one  lot 
of  pea-fowls ;  whereby  the  plaintiff  sustained 
damages  in  the  sum  of  $618,  and  whereby 
plaintiff  was  further  injured  in  his  business, 


to  his  damage  in  the  sum  of  $200,  wherefore 
plaintiff  demands  judgment  for  $1,600  and 
costs  of  this  action. " 

To  this  declaration  the  defendant  munici- 
pal corporation  demurred  upon  the  ground 
that  a  city  is  not  liable  for  alleged  acts  of  its 
agents,  and  for  ''other  causes  appearing  upon 
the  face  of  the  papers.  **  This  demurrer  be- 
ing overruled,  the  case  went  to  trial  upon  a 
plea  of  the  general  issue,  and  resulted  in  a 
verdict  and  Judgment  for  the  plaintiff  in  the 
sum  of  $800.  and  from  this  judgment  an  ap- 
peal is  taken  here. 

The  first  error  assigned  is  the  order  over- 
ruling the  defendant's  demurrer  to  the  plain- 
tiff's declaration.  The  contention  of  the  ap- 
pellant here  upon  this  assignment  is,  that 
the  declaration  does  not  exhibit  a  case  of 
corporate  liability  because  it  does  not  show 
that  the  defendant  city  was  acting  within 
the  scope  of  its  corporate  powers  as  prescribed 
by  law,  or  that  it  was  performing  any  duty 
imposed  upon  it  by  law,  when  it  committed 
the  acts  complained  of. 


8. 16, 26  L.  ed.  960:  Coffln  v.  Nantucket,  ISO  Mass.  270. 

But  a  recovery  for  destroyinsr  buildingB  was  al- 
lowed a^Dst  the  officers  where  one  fire  warden 
acted  in  directing  the  destruction  instead  of  three 
as  required  by  the  statute.  Parsons  v.  Petti  ngell, 
U  Allen,  607. 

And  in  Bishop  v.  Maoon,  7  Ga.  200,  it  was  held 
that  the  city  was  liable  where  the  property  de- 
stroyed would  not  have  been  burned  and  the  owner 
could  have  saved  it.  This  case  extends  corporate 
liability  further  than  subsequent  cases  throughout 
the  states  seem  to  place  it. 

A  city  may  remove,  without  liability  to  its  offi- 
cers, structures  buUt  contrary  to  city  ordinance 
within  the  fire  limits  where  such  city  is  authorized 
to  establish  the  limits.  Wadlelgh  v.  Giiman,  28  Me. 
403, 28  Am.  Dec  188;  Baumgartner  v.  Hasty,  100  Ind. 
675, 60  Am.  Rep.  830:  King  v.  Davenport,  98  IlL  8U6, 
88  Am.  Rep.  80. 

But  in  an  action  against  the  city  marshal  for  de- 
stroying a  building  inside  the  fire  limits  that  was 
declared  to  be  a  nuisance  by  dty  ordinance,  the 
question  as  to  whether  it  was  a  nuisance  should  be 
submitted  to  a  jury  and  if  not  the  officer  would 
be  liable.   Frank  v.  Atlanta,  72  Ga.  428. 

Other  eoMet  of  dettrovt^ig  ImUdinos  and  other  prop* 
erty, 

A  building  that  is  not  a  nuisance  in  itself,  or 
does  not  cause  danger  to  health  or  property,  can- 
not be  destroyed. 

8o  a  recovery  was  had  in  an  action  against  dty 
officers  who  destroyed  a  building  used  as  a  house 
of  ill-fame.  The  Michigan  Laws  of  1882  authorizing 
the  suppression  of  such  places  as  nuisances  will  not 
justify  their  destruction.  Welch  v.  Stowell,  2 
Dougl.  (Mich.)  888. 

And  damages  were  allowed  for  the  value  of 
buildings  destroyed  by  order  of  a  city,  that  was 
used  as  a  sink  and  became  filthy.  Miller  v.  Burch« 
82  Tex.  208,  6  Am.  Rep.  242. 

Bo  damages  were  recovered  from  a  city  officer 
for  destroying  bill- boards  under  an  ordinance  re- 
quiring the  nuisance  to  be  removed  where  the  nui- 
sance consisted  in  the  use  to  which  the  premises 
behind  the  boards  were  put.  Verder  v.  Ellsworth, 
4»yt.864. 

And  a  recovery  was  had  for  buildings  destroyed 
by  orders  of  a  board  of  health  acting  under  88  ft  80 
Vict.  66,  where  the  owner  had  not  had  an  opportu- 
nity of  being  heard.  Hopkins  v.  Smithwick  Local 
Board  of  Health,  L.  R.  84  Q.  B.  Di  v.  712. 
19  L.  R.  A. 


But  the  mayor  of  Philadelphia  was  not  liable  for 
destroying  a  wooden  dwelling  insuffldeutiy  pro- 
vided with  protection  against  fire,  made  of  iaflam- 
mable  materials  and  a  resort  of  the  vidous.  so  that 
the  safety  of  the  dty  required  the  destruction. 
Fidds  V.  Stokley,  90  Pa.  806,  44  Am.  Rep.  100. 

And  officers  are  not  liable  for  removal  of  a  va- 
cant filthy  and  dilapidated  building  dangeit>us  to 
health  and  occupied  only  by  transient  people, 
causing  danger  by  fire,  where  the  dty  charter  gives 
the  power  to  prevent  nuisances.  Harvey  v.  De- 
woody,  18  Ark.  262;  Thellan  v.  Porter,  14  Lea,  622, 68 
Am.  Rep.  173;  Swett  v.  Sprague,  66  Me.  190. 

Damages  could  not  be  recovered  for  removing 
paper  from  the  walls  of  a  house  by  order  of  the  city 
physician  to  stop  the  spreading  of  small-pox. 
Seavey  v.  Preble,  64  Me.  120. 

And  damages  were  refused  for  destroying  tene- 
ment houses  which  were  dedared  a  nuisance  in 
time  of  cholera,  by  the  board  of  health.  These 
were  dilapidated  houses  built  over  tannery  vats. 
Meeker  v.  Van  Rensselaer,  16  Wend.  887;  Van 
Wormer  v.  Albany,  18  Wend.  169. 

Damages  were  refused  for  filling  up  a  creek  by 
the  city  which  destroyed  a  natural  sewer  that  had 
become  injurious  to  the  health  of  the  Inhabltanto. 
Baker  v.  Boston,  29  Mass.  184. 

And  the  owner  of  rags  disinfected  by  quarantine 
officers  may  be  compelled  to  pay  the  expense  of 
cleaning,  which  may  be  enforced  by  a  lien  on  the 
goods.  Train  v.  Boston  Disinfecting  Co.  144  Mass. 
623. 

The  board  of  health,  under  section  4,  chap.  270, 
N.  Y.  Laws  1886,  may  abate  a  nuisance  having  first 
given  due  notice  and  collect  the  expenses  of  such 
abatement  from  the  owner  of  the  property.  Peo- 
ple V.  Wood,  62  Hun,  131. 

The  dty  is  not  liable  for  use  of  house  taken  by 
the  board  of  health  without  authority,  for  a  hos- 
pital in  which  Is  a  person  sick  with  contagious  dis- 
ease. Spring  V.  Hyde  Park,  187  Mass.  654, 60  Am. 
Rep.  884;  L3mde  v.  Rockland,  06  Me.  800. 

But  a  member  of  a  board  of  health  is  liable  for 
property  destroyed  to  prevent  spread  of  conta- 
gious disease,  unless  be  acts  strlctiy  according  to 
the  statute.    Brown  v.  Murdock,  140  Maes.  814. 

Damages  were  allowed  under  the  Massachusetts 
Statute  1872,  chap.  289,  for  filling  up  lots  to  abate  a 
nuisance,  where  the  owner  accepted  the  damages 
and  abandoned  the  lots  to  the  dty.  Read  v.  Cam- 
bridge, 120  Mass.  427;  Bancroft  v.  OAmbrldge,  Id. 
488;  Welch  v.  Boston.  Id.  412,  note,  I.  T. 
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The  law  is  well  settled  that  municipal 
corporations  can  be  held  liable  for  tortious 
acts  only  that  are  committed  while  in  the 
exercise  of  some  power  conferred  upon  them 
by  law^  or  in  the  performance  of  some  duty 
imposed  upon  them  by  law.  "  Where  the  act 
which  produces  the  injury  is  outside  of  the 
powers  conferred  on  the  corporation,  it  can- 
not be  held  in  damages.  A  municipal  corpo- 
ration is  liable  in  damages  for  a  lawful  and 
authorized  act  of  its  agents  done  in  an  unau- 
thorized manner,  but  not  for  an  unlawful  or 
prohibited  act."  Lawson*B  Rights,  Rem.  & 
¥r.  §4010 ;  Cooley,  Torts,  2d  ed.  141 ;  Field, 
Damages,  §  80 ;  Ohieago  y.  LangUus,  52  111. 
258,  4  Am.  Rep.  608 ;  Anthony  y.  Adam»,  1 
Met.  284 ;  Hunt  y.  BoonvilU,  65  Mo.  620,  27 
Am.  Rep.  299 ;  Albany  y.  Gunliff,  2  N.  Y.  165; 
Hanvey  y.  Boehetter,  85  Barb.  177 ;  Schumacher 
y.  St.  Louis,  8  Mo.  App.  297.  In  discussine 
this  rule,  howeyer,  Mr.  Dillon,  in  his  wori 
on  Municipal  Corporations,  8d  ed.  g  968, 
says :  *^  The  rule  of  law  is  a  general  one,  that 
the  superior  or  employer  must  answer  ciy illy 
for  the  negligence  or  want  of  skill  of  his 
agent  or  seryant  in  the  course  or  line  of  his 
employment,  by  which  another  is  injured. 
Municipal  corporations,  under  the  conaitions 
herein  stated,  fall  within  the  operation  of 
this  mleof  law,  and  are  liable,  accordingly, 
to  ciyil  actions  for  damages  when  the  Requi- 
site elements  of  liability  coexist.  To  create 
such  a  liability,  it  is  fundamentally  neces- 
sary that  the  act  done  which  is  injurious  to 
others  must  be  within  the  scope  of  the  corpo- 
rate powers  as  prescribed  by  charter  or  posi- 
tive enactment  (the  extent  of  which  powers  all 
persons  are  bound,  at  their  peril,  to  know)  ; 
in  other  words,  it  must  not  be  ultra  tires  in 
the  sense  that  it  is  not  within  the  power  or 
authority  of  the  corporation  to  act  in  ref- 
erence to  it  under  any  circumstances.  If 
the  act  complained  of  lies  wholly  outside  of 
the  general  or  special  powers  of  the  corpora- 
tion as  conferred  in  its  charter  or  by  statute, 
the  corporation  can  in  no  eyent  be  liable, 
whether  it  directly  commanded  the  perform- 
ance of  the  act,  or  whether  it  be  done  by 
its  officers  without  its  express  command  ;  for 
a  corporation  cannot,  of  course,  be  impliedly 
liable  to  a  greater  extent  than  it  could  make 
itself  by  express  corporate  yote  or  action. 
But  if  the  wrongful  act  be  not  in  this  sense 
ultra  Tires,  it  may  be  the  foundation  of  an 
action  of  tort  against  the  corporation,  either 
when  it  was  done  by  its  officers  under  its 
previous  direct  authority,  or  has  been  ratified 
or  adopted,  expressly  or  impliedly,  by  it,  or 
when  it  was  done  by  the  officers,  agents,  or 
seryants  of  the  corporation,  in  the  execution 
of  corporate  powers,  or  the  performance  of 
corporate  duties  of  a  ministerial  nature,  and 
was  done  so  negligently  or  unskillf  ully  as  to 
injure  others,  in  which  case  the  corporation 
is  liable  for  the  carelessness  or  want  of  skill 
of  its  officers  or  immediate  servants  or  agents 
in  the  course  of  their  authorized  employ- 
ment, without  express  adoption  or  ratifying 
act.  Such  are  the  general  principles  of  law, 
concerning  which  there  is  no  disagreement. " 
And  again  in  section  969  the  same  high  au- 
thority says:  **The  principle  that  a  munic- 
ipal corporation  is  bound  by  the  acts  of  its 
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officers  only  when  within  the  charter  or  scope 
of  their  powers,  and  that  acts  wholly  outside 
of  the  powers  of  the  corporation,  or  of  the 
officers  appointed  to  act  for  it,  are  yoid  as 
respects  the  corporation,  is  vital ;  and  the 
opposite  doctrine  has  no  support  in  reason, 
and  very  little,  if  any,  in  the  judgments  of 
the  courts.  ^  Does  the  declaration  here  ques- 
tioned show  afflrmatiyely  upon  its  face  that 
the  sets  complained  of  were  wholly  outside 
of  and  beyond  any  and  eveir  corporate  power 
that  the  municipality  had  legal  authority  to 
exercise,  so  as  to  render  it  amenable  to  de- 
murrer under  the  rule  thus  clearly  laid  down 
by  Mr.  Dillon?  We  think  not.  Under  the 
provisions  of  section  20,  p.  249,  McClellan's 
Digest  (Fla.  Rev.  8tat.  g  677),  cities  and 
towns  generally  are  clothed  with  authority 
and  power  to  prevent  and  abate  nuisances, 
and  to  prevent  or  remove  any  accumulation 
of  filth  or  other  matter  on  or  within  prem- 
ises within  their  limits  which  may  cause  dis- 
ease, or  affect  the  health  of  the  city  or  town. 
It  was  developed  in  the  proofs  at  the  trial 
below  that  the  acts  complained  of  were  com- 
mitted in  the  exercise  ox  this  power  conferred 
by  law  to  prevent  and  abate  nuisances. 
Consequently  they  cannot  be  said  to  be  acts 
that,  within  themselves,  are  of  such  nature 
as  to  be  impossible  of  commission,  under 
any  circumstances,  by  the  city  in  the  exer- 
cise of  any  corporate  power  conferred  upon 
it  by  law.  The  contention  of  the  appellant, 
that  the  acts  complained  of  were  ultra  vires, . 
is  untenable,  and  the  order  overruling  the 
demurrer  was  proper. 

There  are  many  errors  assigned,  but  as  the 
judgment  appealed  from  must  be  reversed 
upon  the  sixteenth  assignment  of  error,  viz. : 
the  oyerruline  of  the  appellant's  motion  for 
a  new  trial,  Uie  discussion  of  that  one  alone 
will  fully  dispose  of  all  questions  applicable 
to  the  case. 

Two  of  the  defendant's  grounds  of  its  mo- 
tion for  a  new  trial  that  was  overruled,  were, 
that  the  verdict  of  the  jury  was  contrary  to 
the  evidence,  and.  contrary  to  the  law  of  the 
case.  The  plaintiff,  Pragg,  alone  testified 
in  his  own  behalf,  and,  in  substance,  as  fol- 
lows :  That  he  was  the  plaintiff.  That  at 
the  time  of  the  alleged  injury  he  was  en- 
gaged in  business  in  the  city  of  Orlando , 
Uiat  he  kept  a  kind  of  curiosity  store  and 
museum ;  tnat  in  the  front  shop  he  kept  vari- 
ous fancy  wares,  jewelry,  shells,  stuffed  an- 
imals, etc.,  and  in  the  yard  in  the  rear  he 
had  animals  of  yarious  kinds,  among  others 
water- turkeys,  coons,  snaked,  alligators,  tur- 
tles, snipes,  chickens,  owls,  lot  of  shells, 
etc.  That  on  the  6th  of  July,  as  alleged  in 
the  declaration,  Mr.  Hodges,  the  citv  mar- 
shal of  Orlando,  came  to  his  place  of  busi- 
ness with  otJier  policemen  and  carts  and  took 
and  carried  away  all  the  animals,  shells, 
etc.,  which  witness  had  in  the  yard,  and 
took  them  out  of  the  city  limits  and  turned 
them  loose.  He  ^ave  a  list  of  the  things 
taken,  together  with  his  valuation  of  each 
item,  the  whole  aggregating  $1,890.  That 
all  of  said  property  was  thus  lost  to  him  ex- 
cept that  he  afterwards  recovered  some  of  the 
shells.  He  did  not  go  with  the  property 
when  taken,  and  made  no  effort  to  recover  it. 
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The  loss  to  bis  business  was  $200.  He  de- 
manded  payment  for  his  said  property  from 
defendant,  who  offered  him  $50,  which  he 
refused.  This  was  the  only  evidence  put  in 
for  the  plaintiff  at  the  trial  below. 

On  behalf  of  the  defendant  £.  J.  Reel  tes- 
tified that  about  the  time  alleged,  and  be- 
fore, he  was  a  member  of  the  county  board 
of  health  for  Orange  county ;  that  the  plain- 
tiff's premises  had  been  complained  of  in 
June  and  July  to  the  board  several  times  by 
neighbors  as  offensive  to  sight  and  smell ; 
that  plaintiff  had  been  notined  to  clean  up 
same,  and  keep  same  clean  and  inoffensive ; 
this  order  was  given  to  him  by  the  board 
one  or  two  weekis  before  the  removal  of  the 
property  by  the  city  marshal.  Finally  the 
premises  were  visited  and  inspected  by  the 
board,  and  found  in  such  offensive  condition 
as  to  the  yard  where  the  animals  were  kept 
that  the  board  in  regular  session  declared  the 
premises  a  nuisance,  and  the  city  council  of 
Orlando  was  directed  to  have  said  nuisance 
abated. 

Dr.  J.  W.  Hicks  testified  for  the  defend- 
ant, that  in  June  and  July,  1887,  he  was 
secretary  of  the  county  board  of  health  of 
Orange  county ;  was  also  city  physician  of 
Orlando,  and  city  health  officer ;  that  he  had 
several  times  prior  to  the  removal  of  plain- 
tiff's property,  as  alleged,  inspected  said 
premises  and  found  them  in  bad  sanitary 
condition.  The  animals  created  offensive 
smells,  and  water  decaying  in  shells  was  very 
offensive.  He  had  several  times  ordered  said 
premises  cleaned.  As  secretary  of  said  board 
of  health  he  had,  by  order  of  said  board,  sent 
official  communication  to  the  city  council  of 
Orlando,  about  June,  1887,  notifying  them 
that  the  premises  of  plaintiff  where  the  ani- 
mals were  kept  had  been  declared  a  nui- 
sance by  the  board,  and  said  board  directed 
said  council  to  have  same  abated  at  once. 

J.  K.  Duke,  city  clerk  of  the  defendant 
city,  also  for  the  defendant  identified  the 
minutes  of  the  city  council  of  said  city, 
wherein  said  minutes  showed  that  the  ac- 
tion of  the  board  of  health  declaring  plain- 
tiff's premises  a  nuisance,  and  ordering  same 
abated  by  the  city  had  been  duly  couununi- 
cated  to  said  council. 

P.  C.  Hodges,  also  for  the  defendant,  tes- 
tified that  he  was  city  marshal  of  Orlando  in 
June  and  July,  1887,  and  on  or  about  the 
time  alleged  he  was  ordered  by  a  member  of 
the  city  council  to  notify  th^  plaintiff  to  re- 
move the  animals  and  shells  kept  on  his 
premises  in  the  yard,  and  to  abate  the  same, 
the  same  having  been  declared  a  nuisance, 
and  to  carry  same  out  of  the  city  limits. 
That  he  gave  plaintiff  such  notice,  and 
twenty- four  hours  in  which  to  remove  same. 
He  was  directed  that  on  failure  of  plaintiff 
to  remove  and  abate  said  nuisance  on  notice, 
to  remove  and  abate  same  himself.  Mr. 
Giles,  chairman  of  the  committee  on  street 
sanitation  gave  him  the  order.  After  giving 
plaintiff  the  notice,  and  he  failing  to  remove 
said  animals,  witness,  after  notifying  plain- 
tiff what  he  was  about  to  do,  took  and  car- 
ried away  said  animals  and  shells,  and  left 
■ame  outside  of  city  limits— doing  no  on- 
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necessary   injury  or  damage  to  anything. 
The  animals  were  turned  loose. 

N.  L.  Mills,  for  defendant,  testified  that 
he  was  a  member  of  the  city  council  at  the 
time  of  the  removal  of  the  plaintlQ's  prop- 
erty aa  alleged,  and  was  one  of  the  com* 
mittee  to  inquire  into  his  damages.  Re- 
ported in  favor  of  an  allowance  to  plaintiff 
of  $50;  not  that  he  thought  it  due  plain- 
tiff, but  to  settle  matters  without  litigation. 
That  he  was  familiar  with  the  value  of  prop- 
erty such  as  plaintiff  had,  and  which  was 
taken,  or  alleged  to  have  been,  and  that  he 
knew  what  animals  and  other  property  plain- 
tiff had  in  said  yard  and  that  said  marshal 
removed,  and  that  the  whole  lot  was  not 
worth  $100. 

The  foregoing  is  the  substance  of  the  entire 
evidence  in  the  cause.  In  the  evidence  ad- 
duced for  the  defendant  there  is  very  clear 
and  direct  proof  that  the  property  of  the 
plaintiff  that  was  taken  and  removed  from 
the  city  limits  was  in  fact  a  nuisance,  creat- 
ing filth  and  noxious  smells  deleterious  to 
the  public  health.  The  proof  allows  further 
that  he  had  been  notified  and  warned,  a  week 
or  two  prior  to  its  enforced  removal,  to  clean 
up  his  premises  and  to  keep  the  same  clean* 
It  was  proved  also  that  his  neighbors  com- 
plained of  his  premises.  It  was  proved  also 
that  the  officials  of  the  county  board  of  health 
visited  and  inspected  his  premises  and  found 
it  to  be  a  nuisance  and  afterwards  in  an  offi- 
cial meeting  of  the  board  formally  declared 
the  property  to  be  a  nuisance,  and  officially 
directed  the  city  council  of  t^e  defendant 
city  to  abate.it  as  such.  It  was  further 
proved  that  the  city  marshal  then  notified  the 
plaintiff  of  this  action  of  the  county  board 
of  health,  and  that  the  city  council  required 
him  to  remove  the  offensive  matter  from  hia 
premises,  and  that  he  would  be  allowed 
twenty-four  hours  in  which  to  do  so ;  and  if 
not  done  then,  the  marshal  himself  would  re- 
move same.  That  failing  to  remove  them 
himself  within  the  time  given  him,  the  mar- 
shal then  removed  the  ouensive  property  be- 
yond the  city  limits  after  informing  plain- 
tiff what  he  was  about  to  do.  The  marshal 
swears  that  in  removing  them  he  did  no  more 
damage  to  anything  than  was  necessary  in  the 
removal  thereof.  The  plaintiff  himself  swore 
that  he  did  not  go  along  with  the  property 
when  removed  to  look  after  or  take  care  of 
same.  To  all  of  this  evidence  for  the  defend* 
ant  there  is  not  a  word  of  contradiction  or 
denial,  nor  any  attempt  even  at  a  denial 
thereof  from  the  plaintiff  himself  or  any  one 
else.  By  the  provisions  of  chapter  3603, 
Laws  of  Florida,  approved  February  16, 
1885,  the  governor  of  this  state  was  required 
to  appoint  in  each  county  a  board  of  health 
consisting  of  tve  members;  which  board  by 
said  Act  was  made  a  corporation.  By  section 
8  of  said  Act  said  boards  of  health  in  their 
respective  counties  were  given  full  power  to 
act  in  regard  to  all  matters  pertaining  to 
quarantine,  public  health,  vital  statistics, 
and  the  abatement  of  nuisances,  and  to  ap- 
point such  agents  as  they  might  find  neces- 
sary. 

The  uncontradicted  proof  of  the  defendant 
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shows  that  tbe  plaintiif' s  property  removed 
was  in  fact  a  nuisance ;  that  ne  was  given 
fair  warning  first  to  rectify  it ;  then  that  the 
county  boara  of  health,  having  full  power 
by  law  to  abate  nuisances  ana  to  appoint 
such  agencies  as  it  saw  proper,  had  declared 
said  property  to  be  a  nuisance  and  ordered 
tbe  d'ifendant  to  abate  it.  The  plaintiff  was 
again  ffiven  fair  notice  of  this  action,  and 
reasonable  time  to  remove  the  offending  prop- 
erty himself.  Failing  to  do  so,  the  city, 
hsving  full  power  also  by  law  to  abate  nui- 
Baoces,  through  its  marshal,  without  unneces- 
sary damage,  itself  removes  the  csuse  of  the 
nuisance ;  and  the  plaintiff  sits  listlessly  by 
and  makes  no  effort  to  look  after  or  care  for 
his  propertv.  Under  these  circumstances,  if 
true,  and  tney  are  undenied,  the  defendant 
city  was  not  liable  in  law  for  any  damages 
that  necessarily  resulted  to  the  plaintiff  in 
tbe  removal  or  abatement  of  property  Uiat 
was  in  fact  a  nuisance.  The  verdict  of  the 
jury  was,  therefore,  clearly  contrary  to  the 
evidence  and  to  the  law  of  the  case,  and  the 
defendant's  motion  for  a  new  trial  should 
have  been  granted. 

The  poorer  conferred,  in  general  terms,  on 
municipal  corporations  to  prevent  and  abate 
nuisances,  cannot  be  taken  to  authorize  the 
condemnation  and  destruction  of  that  as  a 
nuisance  which,  in  its  nature,  situation,  or 
use,  is  not  such  in  fact.  And  if  the  city, 
acting  under  the  jgeneral  power,  abate  that 
as  a  nuisance  that  is  not  such  in  fact,  it  does 
10  at  its  peril,  and  is  liable  for  the  damage 


done,  if  it  turns  out  In  proof  that  It  hss  made 
a  mistake.  1  Dillon,  Mun.  Corp.  4th  ed. 
8  874 ;  Tate9  v.  Milwaukee,  77  U.  8.  10  Wall. 
407,  10  L.  ed.  084 ;  Ecerett  ▼.  OtmneU  Bluffs 
46  Iowa,  66 ;  Wood,  Nuisances,  §  744. 

On  the  other  hand,  if  the  city,  under  this 
general  power,  is  proceeding  against  that  as 
a  nuisance  which  Is  in  fact  such  because  of 
its  nature,  situation,  or  use,  it  is  then  under 
the  obligation  to  exercise  the  power  of  abate- 
ment in  a  reasonable  manner  so  as  to  do  the 
least  injury  to  private  rights.  And  if,  where 
the  fact  of  nuisance  is  clear,  it  exercises  the 

I>ower  of  abatement  in  an  unreasonable,  care- 
ess,  or  negligent  manner  so  as  to  produce 
unnecessary  damage  to  private  rights,  it  will 
be  liable  for  the  damage  caused  by  such  neg- 
ligence. 8taU  V.  Newark,  84  N.  J.  L.  264; 
1  Dillon,  Mun.  Corp.  §  878 :  Lanon  v.  Fur- 
long, 50  Wis.  681 ;  Wood,  Nuisances,  §  741. 
But  if,  as  is  shown  bv  the  uncontraaicted 
proofs  in  this  case,  the  fact  of  nuisance 
Is  clear,  and  the  owner  thereof  is  notified 
that  he  must  remove  same,  and  is  given  a 
reasonable  time  in  which  to  do  so,  and  he 
fails,  and  the  city,  acting  under  its  general 
power,  or  as  the  agent  of  the  county  board 
of  health  who  have  the  same  power,  then 
remove  or  abate  the  same  in  such  manner  as 
not  to  bring  about  any  unnecessary  damage 
to  the  owner,  then  under  the  law  the  city  is 
not  liable. 

The  judgment  appealed  frofa  ii  reversed,  and 
a  neto  trial  ordered. 


MISSOURI  8UPRBMB  COURT  (First  DIv.). 


Bessie  H.  FOSBURG  et  al.,  Appte., 

V. 

Rose  C.  ROGERS  et  al.,  Beepts. 
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*1.  A  child  a4lopted  in  accordance  with 
the  BfiBflonri  statute  aoquires  a  rifirht  to  in- 
bcrit  from  the  adoptive  parents,  upon  their  In- 
testacy. 

2.  Tbe  mle^  '*  nt  res  ma^^  valeat  quam 
pereat.**  applied  to  a  statute. 


8.  The  inheritable  ri^ht  of  an  adopted 
child  does  not  conHict  with  the  Statute 

of  Descents.  The  ptatute  touchinff  adoption 
points  out  who  are  to  be  oonsiderod,  '*  children," 
within  the  meaning  of  the  Statute  of  Descents. 

i.  Where  the  law  provided  that  one 
mifl^fat,  bjr  deed*  adopt  a  child  as  bis ''  heir 
and  devisee,**  but  the  deed  in  question  adopted 
tbe  child  as  ^*  heir  or  devisee,"  while  otherwise 
plainly  showing  an  intent  to  follow  the  statute* 
tbe  adoption  is  held  valid. 

6.  Statutes  and  deeds  should  receive  a 
reasonable  oonstruction«  so  as  toirlve  ef- 
fect to  their  Intent. 

6.  A  child  was  by  deed  adopted  under 
*HeadnotflS  by  Bjlrglat,  J, 


XoTC— As  to  the  legal  status  of  an  adopted 
^ili.  see.  In  connection  with  the  above  case,  War- 
ren V.  Preacott,  17  L.  R.  A.  485,  and  note,  M  Me.  488: 
ilso  Markoverv.  Krauss  (Tn(1.)17L.  R.  A.  806. 


the  surname  of  its  adoptive  parents 

without  disclosing  his  former  name.  Held,  that 
the  law  did  not  require  mention  of  that  name,  if 
his  identity  was  otherwise  indicated  with  cer- 
tainty. 

(February  6, 1808.) 

APPEAL  by  complainants  from  a  judg- 
ment of  the  Circuit  Court  for  the  City  of 
St.  Louis  in  favor  of  defendants  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.    Affirmed. 

Statement  by  Barclay,  J.: 

This  is  an  action  in  ejectment  for  the  pos- 
session of  certain  real  estate  in  the  city  of 
St.  Louis.  Both  parties  trace  title  to  a  com- 
mon source, — Dr.  James  H.  McLean.  On  the 
5th  of  March,  1878,  Dr.  James  H.  McLean 
and  his  wife,  Sarah  L.  McLean,  executed  a 
deed  for  tbe  adoption  of  defendant  C.  Hart 
McLean,  under  the  statutes  of  Missouri,  in 
the  following  form,  viz.  :  "This  indenture 
made  and  executed  this  fourth  day  of  March, 
A.  D.  one  thousand  eight  hundred  and  scv- 
entv-eight,  by  and  between  James  H.  McLean 
and  his  wife,  Sarah  L.  McLean,  of  the  city 
of  St.  Louis,  state  of  Missouri,  parties  of  the 
first  part,  and  C.  Hart  McLean,  of  the  same 
place,  party  of  the  second  part,  witnessetb 
that  we,  the  said  James  H.  and  Sarah  L.  Mc- 
Lean, for  and  In  consideration  of  the  love  and 


See  also  23  L.  R.  A.  605;  39  L.  R.    A.  748. 
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affection  we  bear  unto  said  C.  Hart  McLean, 
a  minor  child,  now  about  nine  (9)  years  old; 
and  in  further  consideration  of  the  fact  that 
we  ha7e  had  the  sole  care,  support,  educa- 
tion, and  nurture  of  said  minor  child  from 
the  time  when  said  minor  child  was  about 
seven  months  old  unto  the  present  day ;  and 
in  further  consideration  that  we  have  given 
said  minor  child  our  name,  and  he  has  never 
been  known  by  any  other  name ;  and  in  fur- 
ther consideration  of  one  dollar  to  us  in  hand 
paid  by  the  said  C.  Hart  McLean,  the  receipt 
whereof  is  hereby  acknowledged. —do  take, 
receive,  acknowledge,  and  adopt,  as  our 
child,  the  said  G.  Hart  McLean,  having  been 
bom  on  the  4th  dav  of  April,  A.  D.  1869 ; 
to  have  and  to  hold  said  minor  child  C.  Hart 
McLean,  unto  us,  the  said  James  H.  and 
Sarah  L.  McLean,  as  our  child,  for  and  dur- 
ing the  life  of  the  said  C.  Hart  McLean,  with 
all  the  rights  as  heir  or  devisee,  the  same 
rights  as  a  child  of  our  bodies,  and  all  the 
privileges  and  obligations  existing  between 
parent  and  child,  according  to  the  provisions 
of  the  Act  of  the  General  Assembly  of  the  state 
of  Missouri,  approved  February  28,  1857, 
which  Act  expresses  the  intention  of  the  par- 
ties, and  by  wnich  they  will  be  governed.  In 
witness  whereof  the  parties  of  the  first  part  to 
these  presents  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 
James  H.  McLean.  [Seal.]  Sarah  L.  Mc- 
Lean. [Seal.]"  This  instrument  was  duly 
acknowledged  March  4,  1878,  and  recorded 
March  5,  1878.  On  the  14th  of  January,  1885, 
Dr.  James  H.  McLean  published  his  will,  be- 
queathing all  of  his  property  to  his  wife, 
Sarah  L.  McLean,  for  liie,  with  power  to 
dispose  of  same  meanwhile  by  deed  or  will. 
The  provisions  of  Dr.  McLean's  will,  so  far 
as  they  relate  to  C.  Hart  McLean,  are  as  fol- 
lows: "The  controllinir  feature  of  this,  my 
last  will  and  testament,  is  that  my  said  wife, 
Sarah  L.  McLean,  shall  own  and  enjoy,  as 
long  as  she  lives,  all  of  said  estate,  with  full 
power  of  disposal  on  her  part  while  living, 
and  at  her  death,  and  that  my  wife  shall  be 
the  guardian  of  our  son,  Charles  Hart  Mc- 
Lean, and  our  daughter,  Sarah  Grace  Mc- 
Lean, until  they  shall  have  attained  each 
their  legal  majority  by  the  laws  of  the  state 
of  Missouri. "  "  The  devise  heroin  to  my  said 
wife  is  in  lieu  of  dower  and  all  marital 
rights.  I  direct  that  she  shall  receive 
promptly,  after  my  decease,  such  funds  as  she 
requires  for  her  support,  and  that  of  my  son, 
Charles  Hart  McLean,  and  my  daughter, 
Sarah  Grace  McLean,  without  order  or  al- 
lowance from  court.  ^  On  the  12th  of  August, 
1886,  Dr.  James  H.  McLean  died.  His  will 
was  thereafter  probated,  and  his  widow  ac- 
cepted its  provisions.  On  the  10th  of  Oc- 
tober, 1887^  Mrs.  McLean  executed  a  deed  of 
adoption  of  defendant  James  H.  McLean,  as 
follows,  viz.  :  "  Know  all  men  by  these  pres- 
ents, that  I,  Sarah  L.  McLean,  of  the  city 
of  St.  Louis,  and  state  of  Missouri,  in  con- 
sideration of  the  sum  of  one  dollar  to  me  in 
hand  paid,  and  the  love  and  affection  I  have 
for  James  Henry  McLean,  a  minor  child  now 
living  with  me  m  the  city  of  St.  Louis  afore- 
said, nave  adopted,  and  by  those  presents  do 
adopt,  as  my  own  child,  the  said  James 
19L.R.  A. 

See  also  33  L.  R.  A.  207. 


Henry  McLean,  and  I  do  by  theae  presenu 
confer  and  confirm  upon*  the  said  child 
all  the  rights  and  privileges  appertaining 
thereto,  as  by  the  statutes  mnde  and  provided. 
In  witness  whereof  I  have  hereunto  set  mj 
hand  and  seal  this  5th  day  of  September,  A. 
D.  1887.     Sarah  L.  McLean.   [Seal.]" 

This  instrument  was  duly  acknowledged 
on  the  8th  of  Sejptember,  1887,  and  recorded 
on  the  10th  of  October  following.  On  the 
8d  of  December,  1889,  Mrs.  Sarah  L.  McLean 
died  suddenly,  intestate,  never  having  re- 
married, or  exercised  the  power  of  disposal 
given  by  the  will  of  her  husband.  Dr.  Mc- 
Lean. Plaintiffs  comprise  all  the  collateral 
blood  relations  of  both  Dr.  James  H.  McLean 
and  his  wife,  who  would  inherit  from  either 
of  them,  in  case  of  intestacy,  provided  the 
alleged  child  or  children  do  not  lawfully  ac- 
quire the  property  to  their  exclusion.'  De- 
fendant Rose  C.  Rogers  is  the  tenant  of  tlie 
Property  in  dispute,  under  her  codefendants, 
'.  Hart  McLean  and  James  H.  McLean,  who 
claim  title  under  the  two  deeds  of  adoption 
above  quoted.  The  cause  was  tried  by  the 
court.  At  the  close  of  the  evidence  a  dec- 
laration of  law  was  given,  to  the  effect  that 
plaintiffs  were  not  entitled  to  recover.  They 
then  appealed  4x>  the  supreme  court  to  reverse 
the  ruling  mentioned. 

The  other  facts  appear  in  the  opinion  of  the 
court. 

Mestrs.  Alfi^ed  A.  Pazson*  Alex.  Mar- 
tin and  Honeh  &  Hooffh,  for  appellants: 

The  Act  of  February  23,  1857,  being  in 
derogation  of  the  common  law,  is  to  be  strict- 
ly construed  as  agaiost  any  person  claiming 
any  riehts  under  it  in  contravention  of  the 
general  law  of  inheritance,  founded  upon 
natural  relationship. 

Keegan  v.  C^eragntf/,  101  111.  38;  Be  Jessup't 
Estate,  6  L.  R.  A.  594,  81  Cal.  408;  ISx  parte 
Chambers,  80  Cal.  216;  Wallace  ▼.  Rappleye, 
103  111.  229:  I^/ler  v.  Reynolds,  53  Iowa.  148; 
OiU  V.  SuUivan,  65  Iowa,  841;  Shearer  v. 
Weaver,  56  Iowa,  678;  Wyeth  ▼.  Stone,  144 
Mass.  441;  Peaj^  v.  Cangdon,  Tt  Mich.  351; 
Morrison  v.  Session,  70  Mich.  297;  Kii^  v.  Da- 
vis, 91  N.  C.  142;  Upson  v.  Noble,  35  Ohio  St. 
655;  Sx  parte  Clark,  87  Cal.  638;  Sutherland, 
Stat.  Constr.  g  400,  p.  510,  §  189,  p.  189; 
Smith  V.  IlatDorth,  53  Mo.  88;  State y,  Clinton, 
67  Mo.  880,  29  Am.  Rep.  506;  Yankee  ▼. 
Thompson,  51  Mo.  284;  Mueller  v.  Kae$smann, 
84  Mo.  828. 

The  deeds  of  adoption  in  this  case  are  void, 
because  they  show  on  their  face  that  the  chil- 
dren attempted  to  be  adopted  were  without 
authority  of  law  given  fictitious  names  by  the 
persons  executing  the  deeds,  and  the  real 
names  of  said  children  nowhere  appear  in  said 
deeds,  nor  do  the  parents  or  guardians  of  said 
children  join  in  the  execution  of  the  same. 

Rev.  Stat.  1865.  chap.  119,  §  1,  p.  478;  Bb 
Clements,lS  Mo.  852;  Skelion  v.  Sackett,  91  Mo. 
877. 

Under  the  law  of  adoption  of  children  in 
this  state  (see  Rev.  Stat.  1865,  p.  478;  Rct. 
81  at.  18»9. ^§  968-971),the  adopted  child  does  not 
become  an  heir-at  law  of  the  person  executing 
the  deed  of  adoption,  and  the  real  property  of 
the  intestate  does  not  pass  to  such  adopted 
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child  to  the  exclosion  of  blood  relatiyes  of  the 
deceased,  and  the  adopted  child  has  only  such 
rights  as  are  defined  in  the  Sd  section  of  saiid 
Act,  to  wit,  the  right  to  support  and  mainte- 
nance and  proper  and  humane  treatment. 

Acts  1867,  %  8,  Rev.  Stat  1889,  g  970;  Jiein^ 
den  ▼.  Koppdmann,  68  Mo.  482,  80  Am.  Rep. 
802;  He  CUmenU,  78  Mo.  854;  Bfiarkey  v.  Me^ 
Dermatt,  91  Mo.  647,  60  Am.  Rep.  270:  Bien- 
der$  T.  Kappaman,  94  Mo.  888. 

In  a  few  states  any  person  desiring  to  make 
a  person  his  heir-at-law  may  do  so,  (1)  by  dec- 
laration in  writing  in  favor  of  such  person,  ac- 
knowledged, etc.;  (2)  by  petition  and  order  of 
court. 

Stimson.  Am.  Stat.  L.  §  8025,  p.  888. 

Arkansas  has  no  law  on  the  subject  of  adop- 
tion of  children,  and  never  has  bad;  but  it  has 
one  on  the  subject  of  "constitution  of  heirs" 
onder  which  any  person  may  make  a  "  person  " 
his  heir-at-law  by  complying  with  certain  for- 
malities. 

See  Ark.  Dig.  of  Stat.  1884,  p  2544, 2546. 

Ohio,  Wisconsin,  and  New  Mexico  also  have 
dmDar  statutes. 

See  Ohio  Rev.  Stat  1890,  p.  1057;  Wis. 
Rev.  Stat  1878,  p.  888;  N.  M.  Gump.  Laws 
1884,  p.  664. 

The  Ohio  statute  on  ''heirship"  is  distinct 
and  separate  from  the  statute  of  the  same 
state  on  "  adoption  of  minor  children,"  and 
was  enacted  at  a  different  time  and  as  a  dis- 
tinct legislative  subject. 

Moreover,  the  state  of  Ohio  has  seen  fit  to 
amend  its  Statute  of  Descents  and  Distribu- 
tions so  as  to  include  "adopted"  heirs,  re- 
spondents' statement  to  the  contrary  notwith- 
standing. 

See  Ohio  Rev.  Stat.  1890,  §  4182,  p.  1057. 

When  our  Legislature,  in  1857,  passed  "  an 
Act  to  enable  persons  in  this  state  to  adopt  a 
child  or  children,"  this  and  no  other  was  the 
aubiect  of  legislative  action. 

We  may  look  to  the  title  of  the  Act  to  ascer- 
tain the  scope  of  the  legislative  intent. 

Sulheriand,  Stat.  Const.  §  210,  pp.  277,  278, 
283,  p.  »08;  Field  v.  Oooding.lOQ  Mass.  810; 
TniUd  States  v.  Palmer,  16  U.  S.  8  Wheat.  681, 
4L.ed.  477. 

The  statute  is  one  of  "adoption  of  chil- 
dren," and  not  one  of  "constitution  of  heirs," 
hence,  by  no  rule  of  interpretation  can  its  sec- 
tions be  split  up  to  make  a  distinct  legisla- 
tive subject  from  that  which  the  Legislature 
had  under  consideration  and  in  contemplation 
At  the  time  of  its  enactment. 

The  Legislature  has  declared  in  express 
terms  what  the  rights  of  the  adopted  shall  be 
under  its  enactment  Statutes  will  not  be 
construed  as  altering  existing  laws  further  than 
the  case  absolutely  requires. 

Waifiie^s  Estate,  18  W.  N.  0.  10. 

In  Mr.  Whitmore's  work  on  "Adoption"  he 
has  grouped  together  the  states  which  make 
an  adopted  child  an  "heir"  by  their  legislative 
enactments,  and  in  this  list  the  state  of  Mis- 
souri is  conspicuous  by  its  absence. 

Whitmore,  Adoption,  pp.  84,  79,  80. 

Statutes  of  adoption  should  be  strictly  con- 
atrued  as  against  the  adopted  child. 

Keegan  v.  Qeragkty,  101  lU.  88 ;  Ex  parte 
ChamberB,  80  Gal.  216 ;  WaUaee  v.  Bappleye, 
19L.R.A. 


108  m.  229;  BeJeuup,  6L.  R  A.  694,  81  Cal. 
408. 

A  child  by  adoption  cannot  inherit  from  the 
parent  by  adoption,  unless  the  act  of  adoption 
has  been  done  in  strict  accord  with  the  statute. 

Tyler  y.  Reynolds,  53  Iowa,  148. 

To  the  same  effect,  — 

OiU  V.  Sullitan,  56  Iowa,  841 ;  'Shearer  v. 
Weaver,  56  Iowa,  578 ;  FauU  v.  Pierce,  64 
Iowa,  71;  Bvrger  v.  Frakes,  67  Iowa,  460;  Be 
Jessup,  6  L.  R  A.  594,  81  Cal.  419.  See  also 
Wyethv.  Stone,  144  Mass.  441;  People  v,  Cong- 
don,  77  Mich.  851  ;  Morrison  v.  Sessions,  70 
Mich.  297;  Be  Larsom,  81  Hun,  589;  King  v. 
Davie,  91  N.  C.  142. 

This  statute,  in  so  far  as  It  changes  the 
^eral  course  of  descents  and  distributions  of 
intestate  property,  and  ignores  all  merit  on  ac- 
count of  blood,  should  l^  strictly  construed. 

Upson  V.  Noble,  85  Ohio  St  655;  Wayne^s 
Estate,  supra. 

Where  a  statute  confers  a  new  ri^ht,  privi- 
lege, or  immunity  the  grant  is  stnctly  con- 
strued, and  the  mode  prescribed  for  its 
acquisition,  preservation,  enforcement,  and 
enjoyment  is  mandatory. 

Sutherland,  Stat.  Constr.  $  458,  p.  458; 
BartUity.  0'Donoghue,12Uo.  662;  Boskinson 
V.  Adkine,Tl  Mo.  587;  Bagby  v.  Emberson,  79 
Mo.  189. 

Messrs.  Rowell  A  Feni«s,  BoyIe» 
Adams  &  McKeislian»  and  Joseph  S. 
Lanriet  for  respondents: 

Our  statute,  concerning  adoption  of  children, 
confers  upon  the  child  adopted,  according  to 
its  provisions,  the  right  of  heirship  from  the 
adoptive  parents. 

Reinders  v.  Koppelmann,  68  Mo.  482,  80  Am. 
Rep.  802;  Re  Clements,  78  Mo.  852;  Sharkey  y, 
McDermott,  91  Mo.  647,  60  Am.  Rep.  270 ; 
Reinders  v.  Koppelman,  94  Mo.  888;  Davis  v. 
Sendr%eks,99}/[o.  478. 

(a.)  The  foregoing  decisions  amount  to  a  rule 
of  property. 

Wells,  Res  Adjudicata  and  Stare  Decisis, 
^  594;  Sutheriand,  Stat  Constr.  §  818;  Reed  T. 
'Omw^,44Mo.  204. 

(b.)  Our  Act  relating  to  the  adoption  of 
children  so  construed  by  the  foregoing  decis- 
ions of  this  court  as  to  entitle  an  adopted  child 
to  inherit  from  its  adoptive  parent,  by  the 
Revision  of  1889,  has  received  legislative  sanc- 
tion, and  that,  too,  whether  the  Revision  of 
1889  be  a  re-enactment  of  the  Adoption  Actor 
a  continuance  of  same,  in  force. 

Sanders  v.  St,  Louis  <fc  iV.  0,  Anchor  Line, 
8  L.  R.  A.  890,  97  Mo.  26;  Handliny.  Morgan 
aww^y,57Mo.  114. 

(c.)  Statutes  of  Descent  and  Distribution  are 
not  required  to  be  amended  in  order  to  include 
adopted  children ;  and  herein  of  our  Damage 
Act  and  special  legislation  prior  to  the  adop- 
tion of  our  Constitution  of  1865  and  legislation 
in  other  states. 

Rm  V.  Ross,  129  Mass.  248.  246,  87  Am. 
Rep.  821  ;  Poioer  v.  Hafley,  85  Ky.  671 ;  Re 
WardeU,  57  Cal.  484;  Re  Newman,  75  Cal.  218; 
Ed^ord  V.  Knox,  67  Tex.  200,  Vidal  v.  Com^ 
magere,  18  La.  Ann.  516:  Special  Act  Mo. 
Legislature,  approved  March  8,  1857 ;  Mo. 
Laws  1856. 1857,  p.  205. 

(d.)  Analysis  of  our  Adoption  Act,  in  Itself, 
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manifests  a  clear  legislaUye  inteot  to  create  a 
ri^ht  of  heirship  on  the  part  of  the  adopted 
child. 

Vidal  V.  Commagere,  supra,  and  cases  there- 
in cited :  Bingham,  Descent,  p.  398;  Eckford 
Y.  Knox^  supra;  RHnders  v.  Koppelmann,  68 
Mo.  482,  80  Am.  Rep.  802. 

(e.)  If  the  first  section  of  our  Adoption  Act 
is  not  complete  and  perfect  in  itself  and  does 
not  create  the  relation  of  heirship  then  section 
8  supplements  it,  so  as  to  accomplish  that 
purpose. 

Beinders  ▼.  Koppeltnann  and  Be  Clements, 
supra. 

It  was  not  necessary  to  have  the  family  or 
"original"  name  of  the  children  adopted,  in- 
serted in  the  deeds,  as  grantees. 

1  Devlin,  Deeds,  §§  184, 185;  8  Washb.  Real 
Prop.  5th  ed.  pp.  278-280 ;  Martindale,  Conv. 
g  67;  5  Am.  &me.  Encyclop.  Law,  p.  482 ; 
4  Kent,  Com.  462;  Tiedeman,  Real  Prop. 
§  978;  6  Lawson,  Rights,  Rem.  &  Pr.  §§  2268, 
2269 ;  2  Wait,  Act.  &  Def .  p.  499 ;  4  Cruise, 
Real  Prop.  p.  262;  Elphinstone,  Interpreta- 
tion of  Deeds,  p.  126;  Scanlan  v.  Wright,  18 
Pick.  523.  25  Am.  Dec.  844 ;  Cook  v.  Sinna- 
tnon,  47  III.  214;  Beadi/  v.  KearOey,  14  Mich. 
215;  Hogan  v.  Page,  69  U.  S.  2  Wall.  605,  17 
L.  ed.  864;  Zann  y.  Mailer,  71  Ind.  186,  86 
Am.  Rep.  193 ;  Ham  v.  Tinchener,  8  T.  B. 
Mon.  196;  Wakefield  v.  Brovm,  88  Minn.  861 ; 
Lane  v.  Duchae,  78  Wis.  646,  654;  Wilson  v. 
WJaU,  84  Cal.  239;  TMn  v.  Bass,  85  Mo.  864, 
65  Am.  Rep.  892 ;  Bogers  ▼.  Carey,  47  Mo. 
286,  4  Am.  Rep.  822;  HaU  ▼.  HaU,  107  Mo. 
101;  Boone  v.  Moore,  14  Mo.  420;  Arthur  v. 
Weston,  22  Mo.  878;  Thomas  v.  Wyatt,  81  Mo. 
188,  77  Am.  Dec.  640;  HamUton  v.  Fiteher,  58 
Mo.  834 ;  Skinner  v.  Edagsma,  99  Mo.  208 ; 
McKee  v.  Spiro,  107  Mo.  452. 

No  change  of  name  by  legal  proceedings 
was  necessary. 

Schofield  V.  Jennings,  68  Ind.  288 ;  Doe  v. 
Tatfs,  5  Barn.  &  Aid.  544 ;  16  Am.  &  £ng. 
Encyclop.  Law,  p.  118;  Re  Snook,  2  Hilt.  566 ; 
Preiss  v.  LePoidevin,  19  Abb.  N.  C.  128;  ZtV 
ton  V.  Birst  Nat,  Bank  of  Kittaning,  10 
Fed.  Rep.  804;  Elphinstone,  Interpretation  of 
Deeds,  p.  128;  Davis  v.  Lowndes,  1  Bing.  N. 
C.  597. 

Such  statutes  are  to  have  a  reasonable  con 
struction,  in  order  to  accomplish  the  purpose 
intended,  and  no  such  strict  construction,  as 
contended  for  by  appellants'  counsel,  prevails. 

Sedgw.  Stat.  &  Const.  L.  p.  274;  Abneyy,  Be 
Loach,  84  Ala.  898;  Krugy,  Davis,  87  Ind.  590; 
Morrison  v.  Semons,  70  Mich.  297;  Winans  v. 
Luppie,  47  N.  J.  Eq.  302;  PeopU  v.  Bloedel, 
20  N.  Y.  8.  R.  161,  affirmed,  42  N.  Y.  8.  R. 
458. 


Barclayt  <7.,  delivered  the  opinion  of  the 
court  : 

This  case  turns  on  the  question  of  the  suffi- 
ciency of  the  steps  taken  bv  James  H.  McLean 
and  his  wife  to  adopt  C.  Hart  McLean  as  their 
heir,  under  the  Missouri  Law.  The  deed  ex- 
ecuted and  recorded  by  them  with  a  view  to 
such  adoption  appears  at  lar^e  in  the  state- 
ment accompanying  this  opinion.  If  that  Act 
was  valid  to  effectuate  the  purpose  apparently 
intended,  we  need  not  take  up  any  other 
question  that  the  facts  may  suggest.  No 
19  L.  R.  A. 


question  is  raised  of  the  rights  of  defendants, 
between  themselves.  Plaintiffs  assert  the  in- 
validity of  that  deed  on  various  grounds. 

1.  The  chief  objection  goes  to  its  substance, 
and  declares  that  **  under  our  statute  of  adop- 
tion the  adopted  child  does  not  become  an 
heir-at-law  of  the  person  executing  the  deed 
of  adoption,  and  as  such  entitled  to  inherit 
from  an  intestate,  to  the  exclusion  of  hiB 
blood  relatives,  but  has  only  such  rights  as 
are  defined  in  the  third  section  of  the  Act. " 
The  sections  whose  meaning  is  thus  drawn 
in  question  are  the  following,   viz.  :    ^Sec. 

968.  Adoption  of  children  shall  be  by  deed. 
If  any  person  in  this  state  shall  desire  to 
adopt  any  child  or  children  as  hia  or  her  heir 
or  devisee,  it  shall  be  lawful  for  such  person 
to  do  the  same  by  deed,  which  deed  shall  be 
executed,  acknowledged,  and  recorded  in  the 
county  of  the  residence  of  the  person  execut- 
ing the  same,  as  in  the  case  of  conveyance  of 
real  estate. »»    Rev.  Stat.  1879.  §  599.     **Sec 

969.  Married  woman  may  join  in  deed.  A 
married  woman  by  joining  in  the  deed  of 
adoption  with  her  husband,  shall,  with  her 
husband,  be  capable  of  adopting  any  child 
or  children."    Rev.  8tat.  1879,  §600.    **Sec. 

970.  Rights  of  adopted  children.  From  the 
time  of  filing  the  deed  with  the  recorder,  the 
child  or  children  adopted  shall  have  the  same 
right,  against  t^e  person  or  persons  executing? 
the  same,  for  support  and  maintenance,  and 
for  proper  and  humane  treatment,  as  a  child 
has,  by  law,  against  lawful  parents ;  and  such 
adopted  child  shall  have,  in  all  respects,  and 
enjoy,  all  such  rights  and  privileges,  as 
against  the  persons  executing  the  deed  of 
adoption.  This  provision  shall  not  extend  to 
other  parties,  but  is  wholly  confined  to  par- 
ties executing  the  deed  of  adoption. "  Rev. 
Stat.  1889,  identical  with  Rev.  Stat.  1879. 
§§  599,  600,  601.  The  phraseology  of  the  law, 
as  above  quoted,  differs  slightljr  from  that  in 
force  in  1878,  when  the  principal  deed  of 
adoption  was  made.  That  difference  will  be 
exhibited  later,  in  the  discussion  of  another 
point.  It  does  not  bear  on  the  subject  now 
in  hand,  in  dealing  with  which  the  foregoing 
quotation  sufficiently  presents  the  law  to  be 
construed.  Without  pausing  to  determine 
whether,  upon  a  close  analysis  of  section  970, 
the  words,  ""  all  such  rights, "  should  not  prop- 
erly be  construed  to  mean  "all  such  rights  as 
a  child  has,  by  law,  against  lawful  parents," 
we  pass  at  once  to  a  broader  and  more  obvious 
view  of  the  law,  concerning  which  we  en- 
tertain no  doubt.  If,  as  plaintiffs  suppose, 
an  adopted  child  acquires,  under  section  970, 
only  the  rights  "for  support  and  mainte- 
nance, and  for  proper  and  humane  treatment, " 
and  not  the  right  to  inherit  from  the  adoptive 
parent  in  case  of  intestacy,  it  Is  very  evident 
that  the  statute  fails  to  gratif^r  the  desire  to 
adopt  a  child  as  an  "heir, "  which  section  968 
declares  some  may  entertain,  and  (what  is 
more  to  our  present  purpose)  which  that  sec- 
tion further  declares  may  lawfully  be  carried 
out.  To  put  forward  such  an  interpretation 
of  section  970  is  to  bring  it  at  once  into  plain 
dissonance  with  section  968,  which  says,  posi- 
tively, that  by  followinff  the  prescribed  form, 
it  shall  be  lawful  for  a  person  to  "adopt  any 
child    .    .    .    as  his  heir  or  devisee. "    To 
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'adopt  a  child"  has  hcen  held,  after  an  ex- 
faausti^c  and  learned  examination  of  its 
meaning,  to  imply,  of  itself,  without  more, 
that  the  child  adopted  possessed  a  right  to  in- 
herit from  the  adoptive  parent.  Vidal  v. 
Cammagere,  (laiS,)  13  La.  Ann.  516.  But  our 
law  goes  a  step  further  than  that  phrase,  in 
conferring  such  right,  by  the  use  of  the  words 
in  section  968,  which  express  that  meaning 
fully,  whether  we  ascribe  to  the  word  "  heir" 
its  significance  in  the  common  or  in  the  civil 
law.  If  we  accepted  the  reading  of  section 
^70  proposed  by  plaintiffs,  one  might,  in- 
deed, adopt  a  child,  and  thereby  confer  on  the 
latter  the  particular  rights  mentioned  in  that 
section,  but  he  certainly  could  not  adopt  the 
child  "as  his  heir,"  which  is  precisely  what 
section  968  says  he  may  do.  At  this  point 
we  may  with  advantage  recur  to  the  ancient 
and  useful  rule  of  construction  that  a  statute 
should  be  so  interpreted,  in  case  of  question, 
as  that  all  parts  of  it  shall  stand,  rather  than 
tliat  any  part  sliall  perish  by  construction. 
The  words,  "as  heir  or  devisee,"  in  section 
968,  must  be  dropped  from  view  if  we  follow 
the  plaintiffs ;  but  if,  on  the  other  hand,  wo 
give  those  words  their  natural  significance, 
by  holding  that  they  bestow  a  right  of  in- 
heritance upon  the  child  named  in  the  deed, 
and  that  section  970  merely  designs  to  confer 
further  personul  rights,  as leeal  consequences 
of  the  consummated  act  of  aaoption,  the  two 
sections  will  be  in  entire  harmony.  The  latter 
we  regard  as  the  correct  reading  of  these  sec- 
tions,— the  only  one  that  will  allow  full  force 
and  effect  to  the  manifest  purpose  of  the  law, 
le^rded  in  its  entirety.  This  conclusion 
might  readily  be  fortified  by  deductions  from 
the  sources  of  the  law  of  adoption ;  but  it 
aeems  to  us  too  clear  to  require  further  argu- 
ment, especially  in  view  of  former  expres- 
sions of  opinion  in  this  court,  having  the 
same  general  tendency.  Beindera  v,  Koppel- 
mann,  (1878,)  68  Mo.  483,  30  Am.  Rep.  802; 
and  (1887)  94  Mo.  338 ;  Bs  Clements,  (1883, ) 
78  Mo.  352. 

2.  Plaintiffs*  next  point  is  that  the  devolu- 
tion of  title  in  Missouri,  in  event  of  intes- 
tacy, is  governed  by  a  Statute  of  Descents, 
(Kev.  Stat.  1889,  chap.  51,)  and  that  the  law 
of  adoption  cannot  properly  be  construed  to 
amend  the  former  by  implication.  We  find 
elsewhere  so  direct  an  answer  to  this  conten- 
tion that  we  adopt  it  here,  for  the  purposes 
of  ihis  case.  "  But  this  section  [namely,  the 
Statute  of  Descents]  must  be  understood  as 
merely  laying  down  general  rules  of  inherit- 
ance, and  not  as  completely  and  accurately 
defining  how  the  status  is  to  be  created  which 
^ives  the  capacity  to  inherit.  It  does  not  un- 
dertalte  to  prescribe  who  shall  be  considered 
a  child  or  a  widow  or  a  husband,  or  what  is 
nccesssiry  to  constitute  the  legal  relation  of 
buslMmd  and  wife,  or  of  parent  and  child. 
Tliose  requisites  must  be  sought  elsewhere. 
The  words  'children'  and  'child,'  for  in- 
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stance,  In  the  first  clause,  Mssue,'  In  the 
phrase,  '  if  he  leaves  no  issue, '  in  subsequent 
clauses ;  and  'kindred, '  in  the  last  two  clauses 
of  this  section, — clearly  include  a  child  made 
legitimate  by  the  marriage  of  its  parents,  and 
acknowle^ea  by  the  father  after  its  birth, 
under  section  4  of  the  same  chapter,  or  a  child 
adopted  under  the  provisions  of  chapter  110 
of  Uie  Qeneral  Statutes,  or  chapter  310  of  the 
Statutes  of  1871."  Bossy,  Boss,  (1880,)  129 
Mass.  266,  37  Am.  Hep.  321.  To  the  same 
effect  are  decisions  in  i20  Wardell,  (1881,)  57 
Cal.  484,  and  P&u>er  ▼.  Hafley,  (1887,)  86 
Ky.  671. 

3.  It  is  then  insisted  tliat  the  deed  of  Mc- 
Lean and  wife  attempted  to  adopt  the  child 
as  their  **  heir  or  devisee,  ^  while  the  law  then 
in  force  required  the  use  of  the  words  "heir 
and  devisee."  This  failure  to  follow  the 
statute  closely  is  said  to  be  fatal,  as  a  strict 
construction  of  the  Act  is  demanded.  It  is 
true  that  in  1878,  when  that  deed  was  made, 
the  word  "  and"  appeared  in  the  opening  lines 
of  the  section,  in  the  phrase,  "  heir  and  de- 
visee," (Gen.  Stat.  1865,  p.  478.  g  1,)  instead 
of  the  word  "  or, "  as  at*  present.  Th is  change 
first  became  the  law  with  the  Revision  of 
1879,  but  it  had  previously  been  printed  in 
Wag.  Stat.  p.  266,  §  1.  That  compilation 
of  our  laws  was  in  general  use  in  1878  by  the 
legal  profession  in  Missouri,  which  probaby 
accounts  for  the  use  of  the  words  "  heir  or  dev- 
isee" in  the  deed  before  us.  It  will  be  seen 
that  the  deed  of  adoption  goes  on,  further,  to 
say  that  the  child  is  to  enjoy  "the  same  right 
as  a  child  of  our  bodies, "  and  refers  to  the 
Statute  of  Adoption  as  expressing  "  the  inten- 
tion of  the  parties. "  Whether  the  proper  con- 
struction or  such  legislation  should  be  strict 
or  liberal,  it  must  certainly  be  reasonable, 
and  fairly  give  effect  to  its  intent.  The  deed, 
too,  must  be  construed  similarly.  Ruther- 
forth.  Institutes  of  Natural  Law,  2d  Am.  ed. 
p.  483.  The  purpose  to  adopt  the  minor  in 
conformity  to  the  law  on  the  subject,  with 
all  the  rights  thereby  conferred,  is  too  plain- 
ly expre&sed  here  to  warrant  further  remark. 

4.  Flaintiffs*  final  contention  is  that  the 
original  name  of  the  adopted  child  must  ap- 
pear in  the  deed,  and  that,  as  it  does  not  in 
this  instance,  the  adoption  is  void.  But  the 
law  contains  no  such  requirement.  A  child 
whose  name  and  parentage  are  unknown  may 
be  the  beneficiary  of  such  an  act  of  a  humane 
benefactor.  All  that  the  law  demands  in  this 
regard  is  that  his  identity  shall  be  indicated 
in  the  deed  with  certainty. — with  certainty 
within  the  meaning  of  the' law.  In  this  case 
that  identity  is  unquestionable. 

We  find  the  various  alignments  of  error  un^ 
tenable  and  accordingly  affirm  tne  judgment. 

Black,  Ch,  J.,  and  Brace  and  Mao* 
Farlane,  JJ. ,  concur. 

Petition  for  rehearing  overruled. 
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1.  The  right  to  try  a  erimtnal  tn  a  gtate 
to  which  he  has  heen  surrendered  by 

another  state  In  extradition  prooeedlnga  Ja  not 
limited  to  the  offense  specifled  in  therequtoltlon, 

8.  On  the  question  of  illegal  resistance 
to  an  officer  his  oral  testimony  that  he  is  an 
officer  is  competent. 

8.  An  officer  has  no  authority  unless 
expressly  given*  to  arrest  without  a 
^^arrant  for  a  mere  statutory  misdemeanor 
not  amounting  to  a  breach  of  the  peace. 

(January  28, 1808L) 

EXCEPTIONS  by  defenJants  to  rulings  of 
the  Superior  Court  for  Dukes  County 
made  during  the  trial  df  an  indictment  against 
them  for  assault  and  battery  upon  which  they 
were  convicted.    8it stained. 

The  facts  are  stated  in  the  opinion. 

MeatTS.  Cummings  &  Higginson  for  de- 
fendants. 

Mr,  George  E.  Travis*  Aui,  Atty-Oen,^ 
for  the  Commonwealth: 

Tlie  defendants  attempt  to  defend  against 
this  indictment  on  the  ground  that  they  can- 
not be  extradited  for  one  and  tried  for  another 
offense.    This  defense  is  not  open  to  them. 

By  proceeding  to  trial  without  any  objection 
they  hare  waiveid  any  defense  of  this  nature. 

Ex  parte  MeKnighi,  14  L.  R.  A.  128,  48  Ohio 

The  defendants  were  not  extradited  for  one 
and  tried  for  another  offense.  The  offenses 
were  the  same,  differing  only  in  degree.  The 
facts  upon  which  both  offenses  were  based 
were  the  same.  If  the  defendants  had  been 
tried  upon  the  charge  for  which  they  were  ex- 
tradited, assault  with  intent  to  kill,  they  might 
bave  been  found  guilty  of  assault,  the  offense 
charged  in  the  indictment  upon  which  they 
were  tried. 

Pub.  Stat.  chap.  214,  §  18;  Com.  v.  Burke, 
14  Gray,  100;  Com.  v.  MeOratJi,  116  Mass.  150; 
Com.  V.  Hall,  142  Mas&  454;  Com.  y.  Delekan, 
148  Mass.  254. 

Nor  have  the  defendants  any   ground    of 


complaint  if  they  are  subjected  to  punishment 
for  a  lesser  offense. 

Com,  ▼.  MePike,  8  Cush.  181,  50  Atp.  Dec 
727;  Com.  v.  Bakeman,  105  Mass.  63;  Com.  t. 
Bajnolde,  122  Mass.  454. 

The  weight  of  authority  sustains  the  con- 
tention that  a  person  eztraaited  from  another 
state  upon  one  charge  may  be  arrested  and 
tried  upon  a  different  charge  without  affording 
him  an  opportunity  to  return  to  the  surrender- 
ing state  upon  his  discharge,  acquittal,  or 
seryice  of  sentence. 

BeNot/ee,  17  Alb.  L.  J.  407;  Ham  y.  8taU^ 
4  Tex.  App.  645;  8taU  y.  Stewart,  00  Wis.  587; 
Harland  y.  Washington  Territory,  8  Wash. 
Terr.  181;  Adriance  y.  Lagrave.  59  N.  Y.  110, 
17  Am.  Rep.  817;  2  Moore,  Extradition,  g  640 
et  eeq.;  PeapiU  y.  Croes  (N.  Y.)  Oct.  18,  1892. 

Most,  if  not  all,  of  the  opposing  cases  were 
decided  on  the  authority  of  a  line  of  cases  in 
which  the  offenders  had  been  extradited  from 
Great  Britain  by  yirtue  of  treaties  existing  be- 
tween that  nation  and  the  United  States. 

Com.  y.  Hawes,  18  Bu8h,  697,  26  Am.  Rep. 
242;  8tate  y.  Vanderpool,  89  Ohio  St.  272,  4S 
Am.  Rep.  881;  Blandford  y.  State,  10  Tex. 
App.  627;  United  States  y.  Bayacher,  119  U. 
8.  407,  80  L.  ed.  425.  See  also  United  States 
y.  Watts,  8  Sawy.  870;  JBv  parte  Hihbs,  26 
Fed.  Rep.  421,  481. 

But  there  is  a  clear  distinction  in  principle 
between  the  rules  goyemiog  international  aud 
interstate  extradition  proceedings  which  prop- 
erly obsenred  render  the  limitations  observed 
in  the  first  class  of  cases  inapplicable  in  the 
latter. 

United  States  y.  Bauseher,  supra;  2  Moore,. 
Extradition,  §  644. 

No  nation  is  bound  to  deliyer  up  fugitives 
where  their  offeoses  by  whatever  name  they 
may  be  called  are  shown  to  be  political. 

United  States  v.  Bauseher,  110  U.  S.  420.  8a 
L.  ed.  429;  2  Moore,  Extradition,  §  644. 

Upon  a  demand  made  in  conformity  with 
the  Constitution  and  the  Federal  laws  it  is  the 
duty  of  the  executive  upon  whom  it  is  made 
to  surrender  the  fugitive. 

Kentucky  Y.  Dennison,  65U.  S.  24  How.  66, 
16  L.  ed.  717;  Ex  parte  Beagd,  114  U.  S.  642, 
29  L.  ed.  250;  Brown's  Case,  112  Mass.  409;. 
State  V.  HaU.  40  Kan.  888,  845;  2  Moore,  Ex- 
tradition. §  644. 

When  the  court  has  Jurisdiction  of  the  per- 


NOTB.— JSxtrodftion  from  sister  state;  right  to  try 
prisoner  for  other  crime  than  that  for  which  he 
was  surrendered. 

It  was  8al.d  in  a  note  to  Ex  parte  MoKnlgbt  (Ohio) 
14  L.  R.A.  128  :  **Tn  confliot  with  the  prlnoipal  case 
a  nittjorlty  of  the  cases  hold  that  a  person  brouflrbt 
from  another  state  under  a  requisition  on  a  crim- 
inal cbargre  may  be  tried  for  a  different  crime  com- 
mitted before  he  left  the  state  without  aliowloflr 
him  time  and  opportunity  to  leave  the  state.** 

The  cases  decided  up  to  that  time  are  carefully 
analyzed  and  reviewed  in  that  note  and  show  the 
result  above  stated;  althouerh  the  case  of  Mo- 
Kniffbt,  which  was  then  belnff  annotated,  and  va- 
rious other  decisions,  both  state  and  Federal,  had 
held,  on  the  contrary,  that  a  prisoner  brought  from 
another  stata  on  a  requisition  was  entitled  to  a 
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reasonable  time  on  the  termination  of  the  proceed- 
ings against  him  to  return  before  be  oould  be  ar- 
rested on  another  charge.  The  conclusion  reached- 
in  that  note  is  affirmed  in  the  case  above. 

The  same  conclusion  was  reached  In  Lascellep  ▼• 
State  (Ga.)  Aug.  28. 1882,  and  the  long  existing  con- 
flict between  the  different  courts  has  been  now 
finally  settled  by  a  decision  of  the  Supreme  Court 
of  the  United  States  in  Lasoellesv.  State,  rendered 
AprU  8, 1808,  affirming  the  decision  of  the  Georgia, 
court,  and  establishing  the  law  in  accordance  with 
the  decision  of  the  main  case  and  the  majority  of 
the  prior  decisions.  As  the  question  is  one  of 
Federal  law  the  decision  of  the  Supreme  Court  of 
the  United  States  is  of  course  binding  In  everr 
state.  a  A.  R. 
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too  of  a  criminal  offender,  it  is  immaterial  bow 
ft  was  obtained. 

Ker  T.  minifu,  119  U.  8.  436,  80  L.  ed. 
421:  Mdhon  y.  JuttUe,  127  U.  8.  700,  82  L. 
cd.  288:  C<m.  ▼.  L^n,  164  Mass.  405,  and 
cases  cited. 

If,  as  between  tbe  states,  it  is  immaterial 
npon  wbat  charge  tbe  fugitive  after  surrender 
is  tried,  it  will  not  be  permitted  to  tbe  defend- 
ant to  raise  as  a  bar  to  his  prosecation  an  ob- 
jection to  the  manner  in  which  he  was  brought 
within  tbe  jurisdiction. 

Ker  V.  lUiiwU,  mtpra;  Dau^$  Gate,  18  Pa.  87; 
Ex  parte  Barker,  87  Ala.  4. 

Tlie  witness  Ptoctor  was  properly  allowed  to 
sute  that  he  was  a  district  police  officer  and  a 
deputy  fish  commissioner  at  the  time  of  the 
assault.  The  evidence  was  competent  and 
materia]  to  prove  that  he  had  a  right  to  arrest 
tbe  defendants  and  to  search  the  vesseL 

Gdm.  v.  HcCue,  16  Gray,  226;  Gwi  v.  Kane, 
108  Mass.  428;  Com,  v.  Tohin,  Id.  426,  11  Am. 
Rep.  376;  1  Greenl.  £v.  §§  83,  02. 

Whether  he  bad  authority  to  arrest  without 
a  warrant  the  defendants  while  engaged  in 
the  commission  of  a  statutory  misdemeanor 
mav  be  open  to  question  upon  tbe  authorities. 

X  Bishop,  Crim.  Proc.  §  188;  1  Bennett  & 
Heard's  Lead.  Cas.  194,  and  Bennett's  not^,  197 
et  eeq,;  Wilcock,  Ck>nstables,  chap.  2;  Com.  v. 
Baetinge,  9  Met  269;  Scott  v.  Eldridge,  12  L. 
R  A.  879. 164  Mass.  25,  27;  Fax  v.  Gaunt,  8 
Bam.  &  Ad.  798;  PeopU  v.  Bounds,  67  Mich. 
482;  People  V.  McLean,  68  Mich.  480;  WM  v. 
State,  51  N.  J.  L.  189;  Bright  v.  Patton,  5 
Mackey,  584;  Boat  v.  Leggeit,  61  Mich.  446. 

If  Proctor  had  no  authority  to  make  an  ar- 
rest the  defendants  were  not  injured  by  ruling 
to  the  contrary,  if  he  had  a  right  to  come  on 
board  the  sloop  for  any  purpose. 

As  a  deputy  fish  commissioner  be  bad  au- 
thority to  enforce  all  laws  regulating  inland 
llshenes. 

Pub.  Stat  chap.  91,  §  8. 

He  also  has  the  same  power  to  enforce  tbe 
provisions  of  the  Act  for  the  better  protection  of 
lobsters  as  are  given  to  him  by  Pub.  8tat, 
chap.  91,  §  8. 

Stat  1884,  chap.  212,  %  8;  8tat  1885,  chap. 
256. 

From  all  the  evidence  the  jury  might  well 
believe  that  the  defendants  knew  that  Proctor 
was  an  officer,  and  a  deputy  fish  commissioner 
in  tbe  discharge  of  his  duty. 

Com,  V.  Hurley,  99  Mass.  488;  Com,  t.  Tobin, 
108  Mass.  426, 11  Am.  Kep.  875;  Qm.  v.  Ken- 
nedy, 186  Mass.  162;  Com,  v.  Sawyer,  142 
Haas.  580. 

It  is  shown  that  short  lobsters  were  at  that 
time  in  the  possession  of  the  defendants  in  vio- 
lation of  law,  that  the  district  police  officer 
being  also  a  deputy  fish  commissioner,  was  en- 
gage in  the  enforcement  of  law,  and  that  a 
misdemeanor  was  committed  in  bis  presence, 
and  that  while  attempting  to  board  the  de- 
fendants' vessel  either  for  the  purpose  of  ar- 
rest or  searcb  he  was  assaulted  by  both  de- 
fendanta,  and  that  after  Proctor  left  the  sloop 
and  was  swimming  away,  the  defendants  threw 
bricks  one  of  whicb  struck  in  tbe  water  near 
Proctor's  bead  and  one  hit  Nelson's  arm,  and 
while  tbey  were  throwing  the  bricks  one  of 
19L.&A. 


them  said,  "  Kill  him."    This  was  sufficient  to 
warrant  the  conviction  of  tbe  defendants. 
Com.  T.  Dougherty,  107  Mass.  248,  260. 

Field,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  indictment  for  an  assault  and 
battery.  In  tbe  first  count  the  defendants  aro 
charged  with  an  assault  and  battery  upon 
William  H.  Proctor  and  in  the  second  with 
an  assault  and  battenr  upon  Peter  Nelson. 
We  infer  that  tbe  defendants  were  found 
guilty  upon  both  counts,  although  this  does 
not  appear  in  the  papers  before  us.  The  ex* 
ceptions  recite  that  ''at  the  trial  it  was 
claimed  by  the  defendants,  and  admitted  by 
the  commonwealth,  (subject  to  all  objections 
as  to  the  competency  of  the  evidence, )  that 
the  defendants  were  brought  from  Newport* 
in  the  state  of  Rhode  Island,  where  they  re- 
sided, to  Edgartown,  in  said  Dukes  county, 
upon  the  requisition  of  the  governor  of  Mas- 
sachusetts upon  the  governor  of  Rhode  Island, 
wherein  thev  were  charged  with  assault  with 
intent  to  kill  upon  tbe  said  Proctor  and  Nel- 
son. The  defendants  claimed,  and  asked  the 
court  to  rule,  that  they  could  not  be  tried 
upon  the  present  indictment,  but  only  for  tiie 
onense  for  which  thev  were  extradited,  and 
that  thev  should  be  aiscbareed.  The  court 
declined  so  to  rule,  and  to  discharge  the  de- 
fendants, and  ruled  that  the  offer  of  proof 
was  incompetent  in  bar  of  the  prosecution  of 
the  defendants.  The  defendants  objected  and 
excepted  to  the  above  ruling  and  refusal  to 
rule. "  The  copv  of  the  complaint  before  tbe 
trial  justice  which  has  been  sent  to  us,  and 
on  which  the  defendants  were  bound  over  for 
trial  by  the  superior  court  contains  one 
count  only;  and  it  is  for  an  assault  witJk 
dangerous  weapons  upon  William  H.  Proc- 
tor, with  intent  to  kill  and  murder  him.  be 
being  then  a  member  of  the  district  police, 
en^ged  in  the  execution  of  the  duties  of  his 
office,  as  the  defendants  knew.  There  is  no 
charge  of  an  assault  of  any  kind  upon  Nel- 
son. We  suppose  that  this  is«the  complaint 
on  which  tbe  requisition  was  foundea,  al- 
though the  exceptions  recite  that  the  assault 
described  in  the  requisition  was  with  in- 
tent to  kill  **said  Proctor  and  Nelson."  We 
have  not  been  furnished  with  a  copy  of  the 
requisition.  An  assault  with  a  dangerous 
weapon,  with  intent  to  murder,  is  punish- 
able **by  imprisonment  in  the  state  prison, 
not  exceeding  twenty  years."  Pub.  Stat, 
chap.  202,  §  28.  It  is  therefore  a  felony. 
Id.  chap.  210,  ^  1.  A  simple  assault  and 
battery  is  a  misdemeanor.  Upon  an  indict- 
ment for  an  assault  with  intent  to  murder,  a 
defendant  can  be  convicted  of  a  simple  as- 
sault ;  and  It  is  conceded  in  this  case  that 
both  the  indictment  and  the  complaint  were 
supported  by  the  same  evidence,  and  were 
intended  to  include  the  same  acts  of  the  de- 
fendants. If  the  complaint,  however,  con- 
tained no  charee  of  an  assault  upon  Nelson, 
then  the  defendants  have  been  tried  for  aA 
assault  not  included  in  tbe  comolaint.  The- 
contention  of  the  defendants  fs  that  they 
could  not  be  tried  for  any  other  crime,  com- 
mitted before  tbey  were  surrendered,   thaa 
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that  for  which  they  were  demanded,  accord- 
ing to  the  decision  in  United  States  ▼.  Ran- 
seher,  119  U.  S.  407,  80  L.  ed.  425,  as  no  op- 
portunity was  afforded  them  to  return  to 
Khode  Island  after  they  were  delivered  up 
on  the  requisition,  except  on  their  recogni- 
Eance  to  appear  in  the  superior  court  and  to 
abide  the  order  and  sentence  oi  that  court. 
The  contention  is  that  the  law  is  the  same 
in  extradition  between  the  states  of  the 
United  States  as  between  the  United  States 
and  foreign  nations.  The  first  contention  of 
the  attorney- general  is  that,  by  proceeding 
to  trial  upon  a  plea  of  not  guilty,  the  de- 
fendants have  waived  any  such  defense.  It 
is  true  that,  if  the  defendants  were  entitled 
to  be  discharged  from  arrest  upon  the  indict- 
ment under  tne  rule  of  United  States  y.  Bau- 
seher,  this  is  not  strictly  a  defense  to  the  in- 
dictment. An  indictment  could  properly 
have  been  found  against  the  defendants  while 
they  were  in  the  static  of  Rhode  Island,  and 
they  could  properly  be  tried  on  this  indict- 
ment at  any  time  when  they  could  be  law- 
fully arrested,  and  held  to  answer  to  it. 
They  might  voluntarily  come  within  this 
commonwealth,  and  be  arrested  here,  or  be 
brought  here  for  trial  by  a  requisition  for  the 
identical  crime  charged  in  the  indictment. 
The  defendants  could  not  be  entitled  to  a 
verdict  and  iudgment  of  not  guilty  on  this 
indictment  because  they  had  been  unlaw 
fully  held  in  arrest  to  answer  to  it,  and  thus 
be  thereafter  free  from  any  prosecution  for  the 
offense  by  pleading  this  judgment  in  bar  of 
another  prosecution.  If  the  facts  and  the 
law  are  as  the  defendants  contend,  they  were 
entitled  to  be  discharged  from  custody  until 
they  had  had  a  reasonable  opportunity  to  re- 
turn to  Rhode  Island.  This  .  question,  we 
think,  could  properly  have  been  raised  by  a 
motion  or  petition  to  the  court ;  and  if  the 
facts  had  been  disputed  by  the  common- 
wealth, we  think  that  it  was  for  the  court  to 
find  the  facta.  In  some  cases  a  special  plea 
has  been  allowed,  but  it  seems  to  us  that, 
in  the  nature, of  things,  it  is  not  strictly  a 
plea  to  the  indictment,  but  an  application  to 
the  court  to  be  discharffed  from  custody, 
which  should  be  tried  and  determined  by  the 
court  in  much  the  same  manner  as*  a  similar 
application  on  a  writ  of  habeas  corpus.  See 
United  States  v.  Rauscher,  119  U.  8.  407,  30 
L.  ed.  425 ;  Ex  parU  McKnight,  48  Ohio  St. 
688,  14  L.  R.  A.  128 ;  Blandfard  v.  ^ate, 
10  Tex.  App.  627 ;  Cam  v.  Hawes.  18  Bush, 
697,  26  Am.  Rep.  242 ;  State  v.  Vanderpool, 
89  Ohio  St.  278,  48  Am.  Rep.  431 ;  United 
States  V.  Watts,  8  Sawy.  870,  14  Fed.  Rep. 
180. 

We  deem  it  unnecessary  to  determine,  how- 
ever, whether  the  defendants  have  seasonably 
and  properly  taken  this  objection,  because 
we  are  of  opinion  that  the  law  is  not  as  the 
defendants  contend.  The  decision  in  United 
States  V.  Rauseher,  supra,  rests  upon  the  con- 
struction of  the  Treaty  of  1842  between  Great 
Britain  and  the  United  States  and  of  the  stat- 
utes of  the  United  States  i)assed  to  carry 
into  effect  treaties  or  conventions  of  extradi- 
tion with  foreign  countries,  now  found  in 
Rev.  Stilt.  U.  S.  §§  5270,  5272,  and  6275. 
Before  this  decision  the  government  of  the 
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United  States  had  demanded  of  the  govern- 
ment of  Great  Britain  the  extradition  of  Ezra 
D.  Winslow,  and  the  correspondence  of  tlie 
two  governments  had  disclosed  that  they  did 
not  agree  upon  the  construction  to  be  put 
upon  the  Treaty  of  1842.  A  full  account  of 
this  discussion  is  found  Id  1  Moore  on  Ex- 
tradition, (sec.  150  et  seg,,)  and  in  Spear  on 
the  Law  of  Extradition,  (2d  ed.  p.  168.) 
The  result  of  the  controversy  was  that  the 
United  States  refused  to  give  any  assurance 
to  the  British  government  that  Winslow  if 
surrendered,  would  not  be  tried  for  other  of- 
fenses than  those  specified  in  the  demand  for 
extradition,  without  first  giving  him  an  op- 
portunity to  return  to  Great  Britain;  and 
therefore  Great  Britain,  in  accordance  with 
her  own  statutes  concerning  extradition,  re- 
fused to  surrender  him.  The  crimes  charged 
against  Winslow  were  not  offenses  against 
the  laws  of  the  United  States,  but  against  the 
laws  of  the  commonwealth  of  Massachusetts. 
One  ground  on  which  the  secretary  of  state 
of  the  United  States  refused  to  ^ive  the  as- 
surance required  by  Great  Britain  was  that 
"neither  the  president,  nor  any  officer  of  the 
Federal  government,  has  power  to  control  or 
to  dismiss  the  prosecution  in  Winslow'scase, 
or  in  any  case  where  the  offense  is  against  the 
laws  of  one  of  the  states,  and  coulanot  give 
any  stipulation  or  make  any  arrangement 
whatever  as  to  the  offenses  for  which  he 
should  be  tried  when  returned  to  the  justice 
of  the  state  against  whose  laws  he  may  have 
offended."  1  Moore,  Extradition,  p.  199. 
The  Treaties  of  the  United  States,  and  the 
statutes  of  the  United  States  passed  to  carry 
such  treaties  into  effect,  are  the  law  of  the 
land,  and  are  binding  upon  all  state  courts, 
as  well  as  upon  the  courts  of  ^e  United 
States.  If  it  were  only  a  violation  of  good 
faith  on  the  part  of  the  United  States  to  pro- 
cure the  extradition  of  fugitive  criminals 
from  a  foreign  country  on  a  charge  of  one 
crime,  and  then  to  try  them  for  another,  this 
would  not  enable  the  criminal  to  procure  his 
discharge  by  the  court,  as  a  matter  of  right ; 
but  the  presideTit  of  the  United  States, 
through  the  attorney-general,  mieht,  if  he 
saw  fit,  direct  a  discontinuance  of  any  such 
prosecution  in  the  courts  of  the  United  States. 
It  was,  however,  to  say  the  least,  doubtful 
whether  the  president  had  any  power  what- 
ever over  prosecutions  in  state  courts  for 
offenses  against  the  laws  of  the  state.  It  was 
thus  possible  for  the  state  authorities  to  in- 
volve the  government  of  the  United  States 
in  serious  controversies  with  foreign  nations, 
unless  it  was  the  law  of  the  land  that  an  al  - 
leged  criminal  surrendered  by  a  foreign 
country,  charged  with  one  crime,  could  not 
be  tried  for  another,  in  any  court,  without 
first  having  had  an  opportunity  afforded  him 
to  return  to  the  place  from  which  he  had  been 
surrendered.  This  consideration  had  some 
weight  with  the  Supreme  Court  of  the  United 
States  in  United  States  v.  Rauscher.  The  prin- 
cipal grounds  of  the  opinion  of  the  majority 
of  the  court  in  that  case  were  that  the  Treaty 
of  1842  did  not  include  all  crimes,  but  only 
certain  specified  crimes ;  that  no  duty  of  de- 
livering up  fugitive  criminals  rests  upon  a 
foreign  nation,   except  by  convention,   and 
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that  the  language  of  the  treaty  implied  that 
<7imiDals  should  not  be  aurrendcrcd  except 
for  the  crimes  specified;  that  the  explicit 
lanj^uage  of  section  5275  of  tbe  Revised  Stat- 
utes of  the  United  States,  viz.  that  **  the  pres- 
ident shall  have  power  to  take  all  necessary 
measures  for  the  transportation  and  safe-keep- 
ing of  such  accused  person,  and  for  his  se- 
curity against  lawless  violence,   until  the 
finiil   conclusion  of  his  trial  for  the  crimes 
or  offenses  specified  in  the  warrant  of  ex- 
tradition, and  until  his  final  discharge  from 
custody  or  imprisonment  for  or  on  account  of 
such  crimes  or  offenses,  and  for  a  reasonable 
time  thereafter,"  also  implied  that  he  was  to 
be  tried  only  for  the  specific  offense  for  which 
he  had  been  surrendered,    unless  he  volun- 
tarily remained  within  the  United  States, 
and  that  the  modern  practice  of  most  foreign 
nations,  and  the  opinion  of  the  most  recent 
text- writers  on  international  law,  tended  to 
support  this  view  of  the  duty  imposed  by  a 
treaty  of  extradition,  and  of  the  rights  ac- 
quired by  tbe  accused  under  it,  and  the  stat- 
utes passed  to  carry  such  treaties  into  effect 
Upon  the  question  whether  the  same  rule 
should  be  applied  to  what  has  been  called 
extradition  between  the  states  of  the  United 
States  under  the  Constitution  of  the  United 
States,  the  decisions  are  not  uniform,  but 
the  weight  of  authority  seems  to  be  that  it 
is  not.      People  ▼.  Gross  (N.  Y.)  82  N.  E. 
T?ep.  346 ;  ITam  v.  8taU,  4  Tex.  App.  645  ; 
StaU  V.  Stewart,  60  Wis.  687 ;  Waterman  v. 
Slate,  116  Ind.  51.     Contra,  State  ▼.  ITall,  40 
Kan.  338;  Ex  parte  McKnight,  48  Ohio  St. 
TjSS,  14  L.  R.  A.  128 ;  Be  Cannon,  47  Mich. 
481,  and  Compton  v.  Wilder,  40  Ohio  St.  180, 
relate  to  an  arrest  on  civil  process  of  the  per- 
son   surrendered.     This  question  has  been 
elaborately  discussed  in  Moore,  Extradition, 
(sec.  642  et  seq,,)  and  in  Spear  on  the  Law  of 
Kxtmdkion.  {2d  ed.  p.  525,)  and  all  the  au- 
tliorites  up  to  the  time  of  the  publication  of 
these    hooks  are  there  cited.    These  text- 
writPi-s  reacli  opposite  conclusions.     If  the 
true  construction  of  article  4,  §  2,  cl.  2,  of 
the  Constitution  of  the  United  States  is  that 
"the  state  having  jurisdiction  of  the  crime" 
eannot  try  tlic  person  delivered  up  for  another 
<!rimc  than  thnt  for  which  he  has  been  de- 
mjinde<l,  if  committed  before  the  demand  was 
made,  without  it  first  gives  him  a  reasonable 
opportunity  to  return  to  the  stat€|,  from  which 
he  has  been  demanded,  then  it  is  the  law  of 
the  land,  and  the  state  courts  must  obey  it. 
But  this  clause,  we  think,  is  not  subject  to 
any  such  construction.     The  clause  includes 
every  crime  in  the  state  from  which  the  per- 
son charged  with  crime  has  fled.     This  has 
been  uniformly  the  construction  put  upon  It 
by  the  courts.     Kentucky  v.  Dennison,  65  U. 
6.  24  How.  109.  16  L.  ed.  1%^^  Brown's  Case, 
112  Mass.  409.     Even  if  this  clause  should  be 
held  to  include  only  such  crimes  as  were 
known  to  the  common  law  or  to  the  states 
when  the  Constitution  of  the  United  States 
was  adopted,  it  would  include  simple  as  well 
as  aggravated  assaul  ts.    At  the  time  when  the 
Constitution  was  adopted  the  courts  of  Eng- 
land and  of  this  country,  so  far  as  we  are 
aware,  tried  all  accused  persons  brought  be- 
fore them,  charged  with  crimes  wiihin  their 
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jurisdiction,  without  regard  to  the  les^ality 
of  the  methods  whereby  the  accused  had  been 
arrested  and  brought  before  the  court.  Now, 
when  a  person  who  has  committed  a  crime 
in  one  state,  and  has  fled  to  another  or  to  a 
foreign  country,  has  been  brought  back  by 
force  and  without  right,  it  has  been  held  that 
the  courts  cannot  discharge  him  on  his  ap- 
plication. This,  it  is  true,  involves  no  Fed- 
eral question,  but  the  cases  are  cited  in  Ker 
V.  BHnois,  119  U.  8.  487,  80  L.  ed.  421,  and 
Mahon  v.  Justice,  127  U.  S.  700,  82  L.  ed. 
283.  The  decisions  are  that  this  is  a  matter 
for  the  executive  departments  of  tbe  govern- 
ments, and  not  for  the  courts,  and  that  if 
there  has  been  a  breach  of  good  faith  the  crim- 
inal has  thereby  acquired  no  right  to  be  dis- 
charged by  the  court.  In  Kentucky  v.  Dennis 
son,  supra,  it  was  decided  that  the  clause  of  the 
Constitution  we  are  considering  was  declar- 
atory of  the  moral  duty  imposed  on  the  states, 
and  that  there  was  no  power  in  the  courts  of 
the  United  States  to  enforce  it,  or  the  statutes 
of  the  United  States  passed  in  pursuance  of 
it.  A  state  ought,  undoubtedly,  to  exercise 
^ood  faith  towards  another  state  in  proceed- 
ings under  this  clause ;  and  it  always  is  in 
the  power  of  the  prosecuting  ofl^cers  of  a  state 
to  enter  a  TwUe  prosequi  on  an  indictment 
against  a  criminal  whose  presence  has  been 
obtained  in  violation  of  law. 

In  the  present  case  it  may  be  said  that  as 
the  duty  of  the  state  of  Rhode  Island  was  to 
surrender  the  defendants,  if  charged  with  any 
crime  committed  in  Massachusetts,  there 
seems  to  be  no  want  of  good  faith  in  pros- 
ecuting them  for  the  criminal  oifense  in- 
cluded in  the  requisition,  even  although  the 
evidence  submitted  to  the  grand  jurors  did 
not  convince  them  that  the  defendants  had 
committed  the  crime  with  the  ag^rra  vat  ions 
alleged  in  the  complaint.  If  the  count  in  the 
indictment  charging  an  assault  upon  Nelson 
is  an  additional  offense,  the  evidence  shows 
that  it  was  a  part  of  the  same  transaction  al- 
leged in  the  complaint.  We  find,  however, 
nothing  in  the  history  of  the  insertion  of  this 
clause  in  the  Constitution  of  the  United  States 
which  tends  to  show  that  the  doctrine  con- 
tended for  by  these  defendants  was  in  the 
minds  of  those  who  framed  it,  or  of  the  peo- 
ple who  adopted  it.  If  we  assume,  notwith- 
standing the  decision  in  Kentucky  v.  Denni- 
son, supra,  that  the  statutes  of  the  United 
States  passed  for  the  purpose  of  providing  the 
methods  whereby  this  clause  of  the  Constitu- 
tion may  be  carried  into  effect,  are  to  be  con- 
sidered, in  any  proper  sense,  as  laws,  there 
is  nothing  in  them  which  purports  to  give  to 
the  person  to  be  delivered  up  the  right  to  re- 
turn to  the  state  where  he  was  found  before 
he  can  be  tried  for  any  other  crime  than  that 
for  which  he  was  demanded ;  and  it  has  not 
been  contended  that  Congress,  by  statute, 
could  add  to  or  take  from  the  rights  and  du- 
ties of  the  states  under  this  clause  of  the 
Constitution.  See  United  States  Rev.  Stat. 
§§  5278,  5279.  If  we  turn  to  our  own  statutes 
on  the  subject,  (Pub.  Stat.  chap.  218,  §§  1- 
11,)  we  find  there  nothing  which  seems  to 
limit  the  power  of  the  courts  of  the  common- 
wealth, or  which  expressly  or  impliedly  re- 
quires these  courts  to  discharge  from  arrest 
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criminals  surrendered  under  this  clause  of  the 
Constitution,  if  put  on  trial  fpr  other  offenses 
than  that  for  which  they  were  delivered  up, 
unless  an  opportunity  has  heen  afforded  them 
to  return  to  the  state  by  which  they  were  sur- 
rendered. Under  this  clause  of  the  Constitu- 
tion, fugitive  criminals  from  one  state  have 
no  ^ight  of  asylum  in  another  state,  whether 
the  crime  be  political  or  nonpolitical,  what- 
ever its  nature  or  degree ;  and  the  reasons 
which  influenced  the  Supreme  Court  of  the 
United  States  in  the  decision  of  United  StaUts 
T.  Baiiseher,  seem  to  have  little  application 
to  the  rendition  of  fugitives  from  justice  by 
one  state  to  another  under  the  Constitution. 
We  doubt,  moreover,  whether  the  doctrines 
of  international  law  which  that  court  invoked 
in  that  case  were  recognized  as  a  part  of  the 
duty  of  nations  towards  each  other  wfien  the 
Constitution  of  the  United  States  was  adopt- 
ed. However  that  may  be,  we  are  of  opinion 
that  the  Constitution  makes  it  the  duty  of  one 
state  to  surrender  fugitives  from  justice  when 
charged  with  any  crime  committed  in  another 
state,  and  imposes  no  limitation  upon  the 
right  of  Uie  state  to  try  them  when  surren- 
dered for  other  offenses  than  those  specified 
in  the  requisition,  although  the  offenses  were 
committed  before  the  fugitives  were  demand- 
ed. 

The  crime  which  the  defendants  were  sus- 
pected of  having  committed  when  Proctor 
went  on  board  their  sloop,  as  we  understand 
the  exceptions,  was  having  in  their  posses- 
sion what  are  called  "short  lobsters,"  with 
intent  to  sell  them.  See  Pub.  Stat.  chap.  91, 
g  84 ;  Stat.  1884,  chap.  212,  §  1 ;  Stat.  1887, 
chap.  814.  No  question  is  made  that  the 
place  where  the  sloop  was  lying,  and  the 
place  where  the  traps  were  found,  were 
within  the  town  of  Gosnold,  in  this  common- 
wealth. The  special  statutory  authority  of 
the  commissioners  of  inland  fisheries,  or  their 
deputies,  and  of  the  members  of  the  district 
police,  to  enforce  the  provisions  of  the  stat- 
utes we  have  cited,  is  found  in  Stat.  1884, 
chap.  212,  8^  3,  4;  Stat.  1885,  chap.  256, 
§  1 ;  Stat.  1888,  chap.  889,  §  2.  The  manner 
of  the  appointment  of  the  district  police,  and 
their  general  powers,  are  shown  in  Pub.  Stat, 
chap.  103,  §§  1,  2.  See  Stat.  1885,  chao. 
181 ;  Stat.  1887,  chap.  256 ;  Stat.  1888,  chab. 
113,  889,  426.  |l8;  Stat.  1891,  chap.  802; 
Id.  chap.  857,  §  6.  In  general  the  district 
police  have  "all  the  powers  of  constables, 
[except  the  service  of  civil  process,]  police 
officers,  and  watchmen."  Pub.  Stat.  chap. 
103,  §  2.  The  commissioners  on  inland  fish- 
eries "are  appointed  by  the  governor,  by  and 
with  the  consent  of  the  council,  (Id.  chap. 
91,  §  2,)  and  they  may  act  personally  or  by 
deputy,  (Id.  §  3.)  The  deputies  as  we  un- 
lierstand,  are  appointed  by  the  commission- 
ers, as  deputy  sheriffs  are  appointed  by  sher- 
iffs. 

William  H.  Proctor  was  allowed  to  testify, 
against  the  defendants'  objection,  that  he 
was  at  the  time  of  the  assault  a  district  po- 
lice ofilcer,  and  a  deputy  fish  commissioner. 
We  think  that  the  evidence  was  competent. 
Whether,  standing  alone,  without  evidence 
that  he  had  previously  publicly  performed 
the  duties  of  each  of  these  officers,  it  would 
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be  sufficient  to  warrant  the  jury  in  flndinf 
that  he  actually  held  these  offices  by  legal 
appointment,  is  a  question,  we  think,  not 
raised  by  the  exceptions.  Com.  v.  Kane,  IDS' 
Mass.  423;  Owi.  v.  Tobin,  Id.  426,  11  Am. 
Rep.  875 ;  Greenl.  Ev.  §^  88,  92.  There  was, 
perhaps,  evidence  that  the  defendants  knew 
or  believed  that  Proctor  was  an  officer  en- 
gaged in  enforcing  the  laws  relating  to  lob- 
sters, and  that  for  this  reason  they  sought  to 
avoid  him,  even  before  he  stated,  "I  am  a 
state  officer,  and  am  coming  on  Ixxeu^.  "  The 
defendants  were  not  indicted  for  an  assault 
upon  an  officer ;  but  if  Proctor  was  an  officer, 
and  the  defendants  knew  it,  and  if  he  had  the 
right  to  arrest  them  without  a  warrant,  they 
lawfully  could  make  no  resistance  to  the  ar- 
rest. If  Proctor  was  not  an  officer,  or  if,  be- 
ing an  officer,  he  had  no  right  to  arrest  tiie 
defendants  without  a  warrant,  they  could  use 
reasonable  force  in  preventing  an  arrest.  It 
is  conceded  that  Proctor  did  not  have  a  war- 
rant, and  that  he  testified  that  when  he  went 
on  board  the  sloop  he  intended  to  arrest  the 
defendants.  It  has  been  argued  that  Ftoctor, 
either  aA  deputy  fish  commissioner  or  district 
police  officer,  or  both,  had  a  right  to  search 
the  sloop  for  lobsters,  under  Stat.  1885,  chap. 
256.  The  counsel  for  the  defendants  argue 
that  this  provision  concerning  the  right  of 
search  is  unconstitutional.  It  appears,  how- 
ever, that  Proctor  did  not  go  on  board  the 
sloop  for  the  purpose  of  searching  for  lob- 
sters, but  of  arrestinir  the  defendants ;  and  it 
does  not  appear  that  he  represented  to  the  de- 
fendants that  he  boarded  the  sloop  for  the 
purpose  of  searching  for  lobsters.  We  think, 
therefore,  that  this  provision  of  the  statutes 
cannot  be  invoked  for  his  protection,  and  that 
it  is  unnecessary  to  consider  it. 

At  the  argument  in  this  court  the  counsel 
for  the  defendants  waived  the  contention  that 
the  statute  was  unconstitutional  which  make» 
the  possession  of  short  lobsters,  with  intent 
to  sell  them,  a  crime.  His  principal  contcn  • 
tion  was  that,  even  if  the  jury  found  that  the 
defendants  were  in  possession  of  short  lob- 
sters, with  intent  to  sell  them,  Proctor,  either 
as  deputy  fish  commissioner  or  as  district  po- 
lice officer,  had  no  right  to  arrest  them  with- 
out a  warrant.  There  is  no  statute  authoriz- 
ing such  an  arrest,  for  we  do  not  consider 
Stat.  1885,  chap.  220,  g  6,  as  applicable  to 
the  cose.  It  is  suggested  that  the  statutr>ry 
misdemeanor  of  having  in  one's  possession 
short  lobsters,  with  intent  to  sell  tnem,  is  a 
continuing  offense,  which  is  being  committea 
while  such  possession  continues,  and  that, 
therefore,  an  officer  who  sees  any  person  In 
possession  of  such  lobsters,  with  intent  to  sell 
them,  can  arrest  such  person  without  a  war- 
rant, as  for  a  misdemeanor  committed  in  his 
presence.  We  are,  however,  of  opinion  that 
for  statutory  misdemeanors  of  this  kind,  not 
amounting  to  a  breach  of  the  peace,  there  is 
no  authority  in  an  officer  to  arrest  without  a 
warrant,  unless  it  is  given  by  statute^  Cam. 
V.  0'  Connor,  7  Allen,  583  ;  MtLennon  v.  Rich- 
ardson, 15  Gray,  74 ;  Scott  v.  Eldridge,  154 
Mass.  25 ;  People  v.  McLean,  68  Mich.  480 ; 
1  Bennett  &  Heard,  Lead.  Crim.  Cas.  p.  201 ; 
1  Bishop,  Crim.  Proc.  §§  166-183 ;  Com,  v. 
UUn,  108  Mass.  426,  11  Am.  Rep.  375.     The 
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Legislature  has  often  empowered  officers  to 
arrest  ^w^itbout  a  warrant  for  similar  offenses, 
which  perhaps  tends  to  show  that  in  its  opin- 
ion no  such  right  exists  at  common  law.  Bee, 
for  example.  Stat.  1886,  chap.  276,  §  8 ;  Pub. 
8tat.  chap.  100,  §  48 ;  Id.  chap.  203,  §§  100, 
103:  Id.  chap.  2(K7,  ^  41.  48.  If  Proctor 
had  no  right  to  arrest  tne  defendants  without 
a  warrant,  and  he  boarded  the  sloop  for  that 
porpoee,  he  was  a  trespasser ;  and  the  ques- 


tion for  the  jury  would  be  whether  the  de- 
fendants used  excessive  force  in  defending 
themselves  and  their  oronerty.  Com,  v.  Clark, 
2  Met.  28;  Cam,  v?  GooUt/,  6  Gray,  850; 
Brown  ▼.  Oordon,  1  Gray,  182.  The  court 
should  have  ruled  that  Proctor,  even  If  he 
held  the  offices  he  claimed  to  hold,  had  no 
authority,  under  the  circumstances  shown,  to 
arrest  the  defendants  without  a  warrant 
BxcepHoM  ntstained. 
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Eva  Styles  WRIGHT,  Appi., 

V, 

FIRE    INSURANCE    ASSOCIATION  OF 
LONDON,  England,  Betpi. 
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1.  An  d^ection  bjr  defendant  that 
plmintiir'a  dalm  has  not  matured  can- 
not be  urged  for  the  first  time  on  appeal. 

8.  A  dental  that  defendant  '*!■  <ir  ever 
wan  a  ocnrporation  org^aaised  and  ez- 
letiiBfip  under  the  laws  or*  a  speotfled  country 
Btandinff  alone.  Is  insufficient  as  a  denial  of  cor- 
porate existence  since  It  is  a  virtual  admission 
that  It  is  a  corporation  otherwise  organized. 

8.  BUadescriptlon  In  a  complaint  of  a 
copartnerehip  defendant  as  a  corporation 
will  not  defeat  recovery  on  its  contract  when  it 
fails  in  its  answer  to  set  forth  its  legal  status 
clearly  and  without  equivocation  or  evasion. 


4«  An  Insnranee  policy  covering  amv* 
eral  kinds  of  propertgr  apportioning  a 
specific  sum  to  each  kind  and  condition  to  he 
void  if  a  specified  class  be  or  become  mortgaged, 
is  not  invalidated  as  to  other  property  covered 
by  the  policy  by  a  mortgage  upon  property  of  the 
class  designated. 

6*  Consent  mm  effectnal  bm  thong^h  in 
writinfl^  mm  required  li^  a  condition  of 
an  insurance  policy  that  it  shall  be  void  if 
the  property  be  or  become  mortgaged  without 
consent  of  the  company  in  writing  indorsed  on 
the  policy,  is  given  as  to  a  recorded  mortgage 
existing  at  the  time  of  the  insurance  by  issuing 
and  receiving  the  consideration  for  the  policy 
without  inquiry  as  to  the  existence  of  mort- 
gages. 

6.  When  a  variance  in  the  replication 
is  made  a  pound  of  nonsuit  the  court 
should  so  signify  that  the  variance  may  1)0  re- 
moved by  amendment,  as  provided  by  Code  Civ. 
Proc.,SIU2,im 


KOTB.— ^s  to  scverabilfty  of  inturance  in  tame 
poltcy. 

Much  apparent  conflict  among  the  decisions  ex- 
lEtsas  to  the  severability  of  a  claim  for  insurance 
under  a  policy  insuring  different  items  of  property 
for  separate  amounts  although  for  a  gross  prem- 
ium where  the  insurance  has  become  void  as  to 
part  of  them,  although  it  is  said  by  the  court  in 
Plath  V.  Minnesota  Farmers  Mut.  F.  Ins.  Asso.,  23 
Minn.  479.  23  Am.  Rep.  097,  that  it  is  settled  by  a 
UTirtorm  current  of  authority  that  such  a  contract 
fc  indl^-isibie. 

In  all  the  cases  included  in  this  note  it  is  to  be  un- 
df^mood  without  repeating  the  statement  that 
separate  amounts  are  named  in  the  policies  for  the 
different  items  insured,  but  that  there  was  an  en- 
tire or  gross  premium. 

In  many  cases  the  court  has  treated  the  question 
without  any  distinction  between  cases  on  the  one 
hand  in  which  the  different  items  or  portions  of 
pronerty  Insured  were  so  closely  .connected  as  to 
constitute  one  rlstc  in  fact,  and  those  cuses  on  the 
ether  hand  in  which  such  portions  are  so  widely 
separated  that  the  burning  of  one  would  have  no 
tendency  to  cause  the  burning  of  another.  The 
separate  valuation  of  items,  and  theentlrety  or  the 
premiam  liave  in  many  of  the  coses  been  treated 
as  Che  only  material  facts. 

Some  of  the  later  oases,  however,  have  very 
dearly  expressed  the  doctrine  that  the  interpreta- 
tion of  snch  a  contract  is  to  be  determlced  with 
reference  to  the  question  of  risk.  It  is  manifest 
that  a  policy  may  be  so  clearly  and  deflnltely  ex- 
pressed that  there  is  no  room  for  construction,  as 
li  the  case  with  a  few  of  those  construed  below; 
bat  where  this  is  not  the  case,  and  where  the  pro- 
tiston  as  to  avoiding  the  policy  is  merely  In  general 
tenas  aach  as  that  for  change  of  title,  defective 
dtle,  eto.^  *'of  the  property,"  it  would  seem  reason- 
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able  that  the  construction  of  the  policy  with  refer- 
ence to  the  forfeiture  of  insurance  on  one  part  of 
the  property  in  case  it  is  forfeited  on  another  part 
ought  to  depend  upon  the  fact  as  to  the  identity 
of  the  risk.  This  is  the  tendency  of  the  more  re- 
cent cases  although  there  is  some  conflict  between 
them,  especially  in  respect  to  the  divisibility  of  in- 
surance on  a  building  and  its  contents. 

In  Phenix  Ins.  Co.  of  Brooklyn  v.  Picket,  119  Ind. 
166,  the  court  says:  **We  think  the  true  rule  to  be 
deduced  from  the  authorities  above  cited  is  that 
where  the  property  isso  situated  that  the  risk  on  one 
item  cannot  be  affected  without  affecting  the  risk 
on  the  other  items,  the  policy  should  be  regarded  as 
entire  and  indivisible;  but  where  the  property  is  so 
situated  that  the  risk  on  each  item  is  separate  and 
distinct  from  the  others,  so  that  what  affects  the 
risk  on  one  item  does  not  affect  the  risk  on  the  oth- 
ers,  the  policy  should  be  regarded  as  several  and  di- 
visible." 

In  Essex  8a v.  Bank  v.  Merlden  F.  Ins.  Co.,  4  L.  K. 
A.  799, 57  Conn.  83a,  the  court,  in  holding  a  policy 
entire,  said:  *'Tbe  property  insured  was  in  one 
ownership,  possession,  and  place,  exposed  to  the 
same  hazards." 

In  McGowan  v.  People's  Mut  P.  Ins.Co..64  Vt.  211, 
41  Am.  Rep.  843.  it  is  said  that  the  general  rule,  void 
in  part  void  iti  tofo,  should  apply  to  all  cases  wh^re 
the  contract  is  affected  by  some  all-pervadJng  vice, 
such  as  fraud,  or  some  unlawful  act  condemned 
by  public  policy  or  the  common  law,  cases  where 
the  contract  is  entire  and  not  divisible;  and  all 
those  case  where  the  matter  that  renders  the  policy 
void  in  part  and  the  result  of  its  being  so  rendered 
void  affects  the  risk  of  the  insurer  upon  the  other 
items  in  the  contract. 

In  numerous  other  cases  the  court  has  given  as  a 
reason  for  holding  a  policy  indivisible  that  it  oould 
not  say  that  the  risk  on  one  part  did  not  affect  the 


See  also  20  L.  R.  A.  2G7 ;  23  L.  R.  A.  710;  20  L.  R.  A.  TOG:  30  L.  R.  A.  C33;  33 
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V*  Formal  prooiii  of  lorn  required  bjr  an 
insnraiice  policy  are  dispensed  with 

by  the  adjuster  of  the  company  taking  written 
sworn  exami  nations  of  the  assuied,  requirlog  him 
to  furnish  duplicate  bills  of  goods,  referring  to 
th€(  examinations  and  bills  as  proofs  of  loss,  stat- 
ing to  the  assured  that  nothing  more  is  required 
and  offering  to  pay  portions  of  the  loss. 

(September  15, 1892.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Custer  Coantj  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  upon  a 
policy  of  fire  insurance.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  E.  P.  Cadwell,  for  appellant: 

Defendant  having  failed  to  deny  our  allega- 
tions as  required  by  the  statute  relative  to  the 
defendant  being  an  incorporatioii,  it  must  be 
deemed  to  have  admitted  it. 

In  denyins  this  alle^ration  as  It  is  made, 
when  the  de^odant  well  knew  whether  it  was 
B  corporation  or  not,  it  did  admit,  and  intended 
flo  to  do,  that  it  was  an  incorporation  under 
the  laws  of  some  country  other  than  England. 

De  Qodey  v.  Qodey,  89  Cal.  157;  Leroux  v. 
Murdoch,  61  Cal.  541;  Bradbury  v.  Oronm^  46 
Cal.  287. 

The  condition  in  the  policy  "that  this  policy 
shall  be  void  and  of  no  effect  unless  consent 
In  writing  is  indorsed  by  the  company  thereon, 
if  the  property  be  or  become  mortgaged,"  and 
that  '*  proof  of  loss  must  be  ffiven  and  sub- 
mitted to  the  company  within  sixty  days  after 
the  loss,"  are  both  conditions  imposed  by  the 


defendant  for  its  benefit  and  can  be  waived 
by  it  or  its  agents:  and  the  defendant  by  ita 
acts  or  the  acts  of  its  agents  may  so  act  as  to 
estop  it  from  claiming  as  a  defense  the  fulfill- 
ment or  performance  of  any  condition  by  it 
imposed,  including  those  above  stated. 

See  Wood,  Fire  Ins.  ^si  2l8,  414, 638, 641,644. 
646.  698;  Warner  v.  Peoria  M.  A  K.  Ins.  Co. 
14  Wis.  819;  KiUtps  v.  Putnam  F.  Ins.  Co.  28 
Wis.  472,  9  Am.  Rep.  606;  Miner  v.  PIiOBnix 
Ins.  Co.  27  Wis.  702;  Olobe  Mut  L.  Ins,  Co. 
v.  Wolff,  95  U.  S.  826,  24  L.  ed.  387;  Uniorh, 
MuU  L.  Ins.  Co.  of  Maine  v.  Wilkinson,  80  U. 
S.  18  WaU.  222.  20  L.  ed.  617;  American  Z. 
Ins.  Co.  V.  Ma/wne,  88  U.  S.  21  Wall.  152,  23 
L.  ed.  598;  Bowley  v.  Empire  Ins.  Co.  86  N. 
Y.  550;  Qoodv:in  v.  Massachusetts  MuU  L, 
Ins.  Co.  78  N.  Y.  480;  Grattany.  Meti opolitan, 
L.  Ins.  Co.  80  N.  Y.  281,  36  Am.  Rep.  617; 
Mutual  Ben.  L.  Ins.  Co.  v.  Newton,  89  U.  8. 
22  Wall.  85,  22  L.  ed.  798:  Church  v.  UFay- 
eUe  F.  Ins.  Co.  66  N.  Y.  222;  Aurora  F.  Ins. 
Co.  V.  Eddy,  55  111.  218;  Beal  v.  Park  F.  Ins. 
Co.  16  Wis.  257,  82  Am.  Dec.  719;  Aimcs  v. 
New  York  Union  Ins.  Co.  14  N.  Y.  253; 
Wright  Y.  Northwestern  Mut.  L.  Ins.  Co.  13 
Ky.  L.  Rep.  850;  Virginia  F.  A  M.  Ins.  Co. 
V.  Saunders,  86  Va,  969;  McComh  v.  Council 
Bluffs  Ins.  Co.  aowa)  June  2,  1891;  Bfynolda 
V.  Iowa  &  N.  Ins.  Co,  80  Iowa.  583;  I'hcenix 
Ins.  Co.  of  Brooklyn  v.  Weeks,  45  Kan.  751; 
Searle  v.  Dwelling- House  Ins.  Go.  152  -Mass. 
263;  Bon  Aqua  Imp.  Co.  v.  Standard  F.  Ins, 
Co.  84  W.  Va.  764;  Craves  v.  Merchants  cfe  B. 
Ins.  Co.  82  Iowa,  637;  Badger  v.  Phcemx  Ins. 
Co.  49  Wis.  896;  Welsh  v.  Des  Movies  Ins.  Co. 


risk  on  the  other.  The  tneory  on  which  a  forfttit- 
nie  Is  based  for  breach  of  a  condition  as  to  defect  of 
title,  incumbrances,  etc.,  must  be  that  what  is  called 
the  moral  hazard  is  thereby  increased  by  affording 
a  temptation  to  bum  the  property  in  order  to  se- 
cure insurance  upon  it  for  an  amount  greater  than 
the  value  of  the  interest  owned  by  the  Insured.  It 
would  seem,  therefore,  to  be  immaterial  on  the 
question  of  the  divisibility  of  Insurance  what  the 
cause  of  forfeiture  of  one  part  might  be,  because 
any  ground  of  forfeiture  must  be  regarded  as  In 
fact  a  risk  or  clanger  which  the  policy  stipulates 
against.  The  q uestlon ,  therefore,  whether  a  viola- 
tion of  such  a  condition  as  to  one  portion  of  the 
property  will  affect  the  insurance  on  another  por- 
tion becomes  under  the  rule  above  laid  down  by 
the  courts  merely  a  question  whether  the  burning 
of  one  portion  would  be  likely  to  cause  the  burning 
of  the  other  portion  also. 

Insuranu  on  several  buUdinos, 

Applying  the  rule  above  laid  down,  the  court  in 
Fheuix  Ins.  Co.  of  Brooklyn  v.  PIckel,  119  Ind,  165, 
held  that  where  a  policy  covered  a  house  and  bam 
with  farm  implements  therein  a  forfeiture  of  the 
insurance  as  to  the  house  by  a  false  representation 
as  to  its  value  and  condit<on  did  not  defeat  the  in- 
surance on  the  bam  and  contents.  In  this  case  the 
house  did  not  bum  at  the  same  time  with  the  barn, 
and  it  would  therefore  appear  that  they  were  far 
enough  apart  to  prevent  the  risk  ftom  being  iden- 
tical. 

A  similar  decision  is  made  In  Smith  v.  Home  Ins. 
Co.,  47  Hun.  80,  in  which  a  forfeiture  of  insurance 
upon  a  house  by  over-valuation  Is  held  not  to  for- 
feit the  insurance  upon  other  real  and  personal 
property. 

In  a  later  Indiana  case  the  violation  of  an  insur- 
ance policy  as  to  a  bam  and  granary  by  breach  of 
19L.aA. 


warranty  or  misrepresentation  as  to  the  value  ia 
held  not  to  defeat  the  insurance  under  the  same 
policy  upon  a  dwelling-house.  It  does  not  appear 
in  this  case  how  near  together  the  buildinss  were. 
Rogers  v.  Fhenlz  Ins.  Co.  of  Brooklyn,  121  Ind.  570. 

In  Loomls  v.  Rockford  Ins.  Oc  8  L.  R.  A.  834,  77 
Wis.  87,  where  houses  several  miles  apart  were  in- 
sured in  the  same  policy  and  there  was  nothing  to 
show  any  difference  in  the  rates  of  insurance  upon 
them,  or  in  the  class  of  property  to  which  they  be- 
longed, the  forfeiture  of  insurance  upon  one  of 
them  by  transfer  waa  held  not  to  affeuc  the  insur- 
ance upon  the  other.  This  decision  is  reaffirmed  in 
81  Wis.  808. 

In  Quarrler  v.  Peabody  Ins.  Co.,  10  W.  Va.  507, 27 
Am.  Rep.  582,  the  forfeiture  of  insurance  upon  ono 
store  by  a  sale  thereof  is  held  not  to  defeat  the  in- 
surance upon  other  buildings  Insured  under  the 
same  policy,  which  provided  that  it  should  be  void 
**if  the  property  be  sold." 

In  Clark  v.  New  England  Mut.  F.  Ins.  Co.,  6  Cush. 
842, 58  Am.  Dec.  44,  the  forfeiture  of  insurance  upon 
a  shop  by  a  sale  thereof  was  held  not  to  forfeit  in- 
surance under  the  same  policy  upon  a  tavern.  The 
provision  of  the  policy  was:  "When  any  property 
Insured  .  .  .  shall  in  any  way  be  alienated  the 
policy  shall  thereupon  be  void."  It  appeared  that 
both  buildings  were  burned  at  once. 

But  a  policy  was  held  void  as  to  all  the  property 
insured  where  it  covered  a  gin-house,  grist-mill 
saw-miU,  etc.,  with  the  machinery,  fixtures,  and 
stock;  and  there  was  a  breach  of  the  conditions  of 
the  policy  as  to  the  gin-house  because  it  was  on 
leased  land,  and  also  as  to  an  engine  boiler  and  cer- 
tain machinery  which  had  been  purchased  condi- 
tionally and  was  not  paid  for.  It  does  not  appear 
how  near  the  buildings  were  to  each  other.  Cuth- 
bertson  v.  North  Carolina  Home  Ins.  Co.  96  N.  OL 
480. 


Wbight  y.  Fms  bus,  Asso.  of  Londos. 
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71  Iowa,  837;  Zinek  t.  Phcmix  Iju,  Co.  60 
Iowa»  2M. 

Tbe  defendant  will  be  deemed  to  have 
^waiTed  condition!  or  requirements  when  it 
makes  no  inquiry  as  to  the  conditions  or  re- 
qcirements  required,  or  does  not  insist  upon 
them,  or  when  oy  its  acts  it  will  be  estopped 
from  insisting  upon  its  conditions  or  require- 
ments. 

Flanders,  Fire  Ins.  §§  872-^74,  435;  Quest 
T.  y^eto  Hampshire  F.  Ins.  Co.  66  Mich.  98; 
Carpenter  T,  Continental  Ins.  Co.  61  Mich.  635; 
Tiff  en  thai  f.  Citizens  Mut.  F.  Ins.  Co.  58 
Mich.  306;  O^Brien  .v.  Ohio  Ins.  Co.  52  Mich. 
131;  Farmers  Mui.  F.  Ins.  Co.  v.  Fogelman,  85 
3[icb.  481 ;  Castner  v.  Farmers  Mut.  F.  Ins. 
Co.  46  Mich.  15;  Ames  ▼.  Ifew  York  Union 
Ins.  Co.  supra. 

Messrs,  Kinsley  A  Blackford*  for  re- 
spondent: 

The  pleadines  do  not  state  a  cause  of  action 
against  ihe  de&ndant,  as  it  nowhere  appeared 
that  anything  was  ever  due  at  any  time  to  the 
plaintiff  from  defendant. 

Dopls  V,  PJmnix  Ins,  Co.  of  Hartford^  44 
Cal.  264. 

The  conditions  of  the  policy  requiring  proofs 
of  loss  to  be  made  at  a  time  certain  are  valid 
and  must  be  literally  complied  with. 

3  Wood,  Fire  Ins.  p.  698,  g  412,  and  author- 
ities cited. 

Submitting  to  an  examination  under  oath  as 
required  by  one  condition  of  the  policy,  does 
not  relieve  a  party  from  performing  the  con- 
dition requiring  proofs  of  loss. 


Winnesheiklns.  Co.  t.  SchueUer,  60  UL  465; 
Cotoan  V.  PJumix  Ins.  Co.  78  Cal.  181. 

The  condition  of  the  policy  rendering  the 
same  void  in  the  event  ox  a  chattel  mortgage 
on  a  stock  of  merchandise  is  a  valid  one  and 
should  be  sustained. 

Pennsylvania  Ins.  Co.  ▼.  Gottsman,  48  Pa. 
156;  Edmands  v.  Mutual  Safety  F.  Ins.  Co.  1 
Allen,  811;  Fitchburg  Sat.  Bank  v.  Amazon 
Ins.  Co.  125  Mass.  484;  Bossaman  v.  Pamlico 
Bkg.  A  Ins.  Co.  78  N.  C.  145;  Beybert  v.  Penn- 
sylvania Mut.  F.  Ins.  Co.  108  Pa.  285;  Hawkins 
V.  Eockford  Ins.  Co.  70  Wis.  1;  Dwelling  Hou6S 
Ins.  Co.  V.  Johnson^  47  Kan.  1;  Kensington 
Nat.  Bank  y.  Terkes,  86  Pa.  229;  Redmon  v. 
P/ianix  K  Ins.  Co.  51  Wis.  297,  87  Am.  Rep. 
880;  Gould  v.  Holland  Purchase  Ins.  Co.  16 
Hun,  588;  Eais  v.  State  Ins.  Go.  61  Iowa.  577, 
68  Iowa,  578, 56  Am.  Rep.  865;  Bicks  v.  Farm- 
ers Ins.  Co.  71  Iowa,  119,  60  Am.  Rep.  781; 
Lowell  V.  Middlesex  Mut.  F.  Ins.  Co.  8  Gush. 
180;  Gahagan  v.  Union  Mut.  Ins.  Co.  43  N. 
H.  176. 

The  insurance  policy  which  is  rendered  void 
in  part  for  sny  reason  which  affects  the  whole 
policy  is  void  as  an  entirety. 

McGoman  v.  PeopWs  Mut.  F.  Ins.  Co.  54 
Vt  218,  41  Am.  Rep.  848;  Broutn  v.  PeopU's 
Mut.  Ins.  Co.  11  Cush.  280;  Plath  v.  Minne- 
sota Farmers  Mui.  F.  Ins.  Co.  28  Minn.  481,  23 
Am.  Rep.  697. 

Harwoodt  J.,  delivered  the  opinion  of  tho 
court: 
This  action  is  founded  upon  a  policy  of 


So  It  was  beld  in  Bleakley  v.  Niagara  Dlst.  Mut. 
Ids.  Co.,  16  Grant,  Cb.  196,  that  a  policy  on  several 
bulidioica  was  void  as  to  aU  ol  them  where  it  was 
forfeited  as  to  one  by  a  mortgage,  at  least  where 
the  buildings  were  near  enough  to  make  it  luoreaBe 
the  risk  on  the  other. 

But  where  different  shops  were  closely  connected 
together  and  were  all  burned  in  one  fire  It  was  held 
by  the  Maaeachusetts  court  that  a  forfeiture  of 
Insoraooe  upon  one  of  them  by  improper  use  vio- 
lated the  policy  as  to\hem  alL  Lee  v.  Howard  F. 
Tna.  Co.  3  Gray,  588. 

So  where  three  buildings  were  all  injured  by  the 
eziriosion  of  powder  which  was  kept  in  one  of  them 
in  violation  of  the  condition  of  a  policy,  the  policy 
was  held  void  as  to  all  three  of  the  buildings. 
Philadelphia  Fire  Asso.  Trustees  v.  Williamson.  28 
Pa.  196. 

The  vacancy  of  one  building  which  forfeits  in- 
Bumnoe  thereon  is  held  in  Kelly  v.  Humboldt  F. 
Ins.  Co.  (Pa.)  Nov.  16, 1886,  to  forfeit  the  entire  pol- 
icy m-hich  covered  several  buildings,  but  it  is  not 
shown  bow  near  the  buildings  were  to  each  other. 

To  the  same  effect  it  is  held  that  the  vacancy  of 
a  hooFO  which  forfeits  the  insurance  thereon  for- 
feits the  policy  also  as  to  bams  and  other  outbuild- 
iDga  near  the  house.  Hartshorne  v.  Agricultural 
Ins.  Co.  60  N.  J.  L.  427. 

Again  in  IX)hlantry  v.  Blue  Mounds  F.  &  L.  Ins. 
Go.  (Wis.)  Oct.  2S,  1882,  the  forfeiture  of  a  policy  as 
to  a  house  for  nonoccupancy  is  held  to  cause  a  for- 
feiture also  as  to  bams  and  granary  and  their  con- 
tents upon  the  same  farm.  The  court  said:  *'It  re- 
quires no  argument  to  show  that  in  this  case  the 
continued  absence  of  any  occupant  of  the  dwelling- 
bouse  may  reasonably  be  presumed  to  increase  the 
risk  of  loss  of  the  barns  and  granary  and  the  con- 
cents thereof  situated  on  the  same  farm  and  pre- 
sumably subject  to  the  care  and  watchfulness  of  an 
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occupant  of  the  dwelling-house  which  the  contract 
calls  for." 

But  on  the  other  band  it  is  held  In  Hartford  F. 
Ins.  Co.  V.  Walsh,  64  OJ.  164, 6  Am.  Rep.  116.  that  the 
vacancy  of  a  two-story  house  which  forfeits  the  in- 
surance thereon  does  not  forfeit  it  as  to  a  one  story 
house  on  the  same  premises  insured  by  the  same 
policy. 

A  policy  of  insurance  upon  sixteen  dweUlngs, 
being  eight  double  tenement  houses,  at  $187.50 
each,  aggregating  $3»000,  is  construed  in  Connect!^ 
cut  F.  Ins.  Co.  V.  Tilley,  88  Ya.  1024,  to  be  a  severa- 
ble contract  as  to  each  house  under  the  provision 
that  *Mf  the  premises  become  unoccupied  and  so 
remain  for  more  than  ten  days,'*  the  insurance 
thereon  shaU  be  void. 

The  entirety  of  a  contract  of  insurance  on  sever- 
al buildings  in  respect  to  a  provision  as  to  forfeit- 
ure for  nonoccupancy  is  presented  in  a  different 
phase  in  Hermann  v.  Adriatic  F.  Ins.  Co.,  18  Jones 
&  S.  402.  in  which  a  provision  as  to  nonoccupancy 
of  the  ''premises**  in  a  poUcy  covering  several 
buildings  is  held  not  to  be  violated  by  the  vacancy 
of  one  dwelling  so  long  as  there  is  another  dweUing 
on  the  premises  which  is  occupied. 

A  decision  to  the  same  effect  is  made  In  Ho- 
Queeney  v.  Phoenix  Ins.  Co.,  6  L.  R.  A.  744,  62  Ark. 
267,  In  which  a  policy  on  a  tenement  house  and 
dwelling  in  the  same  enclosure  condition<.id  to  be 
void  if  the  '^premises  became  vacant  and  unoccu- 
pied" is  held  not  void  as  to  either  so  long  as  one  of 
them  is  occupied. 

The  forfeiture  of  insurance  on  a  house  and  car- 
riage house  by  change  of  title  is  held  in  Baldwin 
y.  Hartford  Ins.  Co.,  60  N.  H.  422,  40  Am.  Rep.  824, 
to  cause  a  forfeiture  also  as  to  a  bam  insured  by 
the  same  policy  as  to  which  there  is  no  change. 

Under  a  provision  that  a  policy  shall  be  void  If 
the  property  is  transferred  without  consent  aeon- 
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Insurance,  whereby  defendant  agreed,  on 
certain  conditions,  to  indemnify  plaintiff 
against  loss  by  the  Injury  or  destruction  of 
certain  described  property  by  fire,  to  the 
yalue  thereof,  not  exceeding  $1,500,  which 
property  is  alleged  to  have  been  totally  de- 
stroyed by  Are ;  and  this  action  is  brought  to 
recover  said  sum.  At  the  trial,  when  plain- 
tiff rested  in  the  introduction  of  testimony 
to  sustain  her  cause  of  action,  defendant 
moved  the  court  for  nonsuit,  which  motion 
was  granted,  and  judgment  was  thereupon 
entered  in  favor  of  defendant,  from  which 
plaintiff  appealed,  and  assigns  the  action  of 
the  court  in  ordering  the  nonsuit  as  error. 
The  motion  specified  several  grounds  for  non- 
suit, but,  upon  the  hearing  of  this  appeal, 
counsel  for  respondent  concede  in  their  brief 
and  argument  that  **  there  are  properly  but 
three  questions  involved  in  this  case,  and 
upon  which  the  court  acted  in  granting  the 
nonsuit. " 

The  first  point  insisted  upon  to  support  the 
motion  for  nonsuit  is  that  **  plaintiff's  plead- 
ings fail  to  state  a  cause  of  action  against 
defendant."  No  particular  defects  in  the 
pleadings  are  specified  in  the  motion  under 
this  proposition,  and  for  that  reason  the  point 
was  undoubtedly  disregarded  by  the  court 
below  in  passing  upon  the  motion.  McGar- 
rity  V.  Byington,  12  Cal.  426;  Sanchen  v. 
^^eary,  41  Cal.  485 ;  People  v.  Banvard,  27 
Cal.  470;  Coffey  v.  Greenfield,  62  Cal.  602. 
Upon  the  argument  of  this  appeal,  however, 
respondent's  counsel  contend  that  plaintiff's 
pleadings  are  defective,  in  that  ''it  nowhere 


appears  that  anything  was  ever  due  at  any 
time  to  plaintiff  from  defendant,  "—citing 
Doyle  v.  Fhomix  Ins,  Oo,  of  Hartford,  44  Cal. 
265.  From  reading  that  case,  we  infer  that 
defendant's  counsel  claim  the  case  at  bar  was 
prematurely  commenced,  or,  in  other  words, 
that  the  claim  of  plaintiff  had  not  matured 
for  action  when  suit  was  commenced.  The 
reasoning  of  the  case  just  cited  has  no  appli- 
cation to  this  action.  By  the  terms  of  the  pol  - 
icy  before  us,  the  loss  is  payable  sixty  aays 
after  proofs  of  loss  have  been  made.  The 
complaint  alleges  thac  proofs  of  loss  were  ren- 
dered to  defendant,  at  its  office  in  Chicago, 
on  the  14th  day  of  June,  1887 ;  and  further 
alleges  that  on  the  21st  day  of  July,  1887. 
**the  said  defendant  declined  and  refused  to 
pay  said  loss,  or  any  portion  thereof,  deny- 
ing all  liability  unaer  said  policy;  and 
plaintiff  further  alleges  that  no  part  of  said 
loss  has  been  paid."  The  record  before  us 
does  not  show  at  what  date  the  suit  was 
brought,  in  the  first  instance.  The  pleadings 
here  are  amended  pleadings,  filed  at  a  date 
subsequent  to  the  commencement  of  the  ac- 
tion, and  there  is  no  showing  as  to  the  date 
of  the  commencement  of  the  action  by  the 
filing  of  the  original  complaint.  Moreover, 
this  objection  is  a  mere  dilatory  objection, 
interposed  several  years  after  the  cause  of 
action,  if  there  be  any,  matured,  and  after 
defendant  had  answered,  and  failed  to  take 
advantage  of  it,  either  by  demurrer  or  an- 
swer. For  these  reasons  the  objection,  if 
properly  made,  should  have  been  disregardeil 
at  the  trial,  as  waived,  and  in  no  manner 


veyanoe  of  an  undivided  half  is  held  to  avoid  the 
poUcj.    McEwan  v.  Fraser,  1  Hloh.  N.  P.  118. 

liOffloaliy  beloDglofl:  to  this  dlvlsloa  as  to  differ- 
ent buildings  covered  by  the  same  policy  is  a  de- 
cision as  to  insurance  oovering  one  building  and  a 
stock  of  goods  in  a  separate  building ;  thus  a  for- 
feiture of  insurauco  upon  a  stone  dwelllog  bearing 
a  low  rate  of  insurance  by  reason  of  an  incum- 
brance does  not  defeat  insurance  under  the  same 
policy  upon  a  stock  of  hardware  In  a  frame  build- 
ing beariog  a  higher  rate  of  insurance  under  a  stat- 
utory provision  making  the  policy  void  in  case  of 
incumbered  property  as  to  the  **  policy  granted 
thereon."  Date  v.  Gore  Dist.  Mut.  F.  Ins.  Co.  14 
U.  C.  C.  P.  W8. 

Inturance  en  "building  and  ecnienU, 

By  far  the  larger  number  of  decisions  as  to  in- 
surance of  building  and  contents  hold  that  such  a 
policy  is  not  severable  and  that  forfeiture  of  the 
Insurance  as  to  the  building  will  forfeit  it  also  as 
to  the  contents.  Western  Assur.  Co.  v.  Stoddard, 
88  Ala.  606:  Bssex  Sav.  Bank  v.  Meriden  F.  Tns.  Co. 
4  L.  R.  A.  769,  67  Conn.  836;  Havens  v.  Home  Ins. 
Co.  Ill  Ind.  90,  60  Am.  Rep.  680:  Picket  v.  Phenix 
Ins.  Co.  of  Brooklyn,  119  Ind.  291;  Garver  v.  Hawk- 
eye  Ids.  Co.  69  Iowa,  202;  Lovejoy  v.  Augusta  MuL 
F.  Ins.  Co.  45  Me.  472;  Richardson  v.  Maine  Ins.  Co. 
46  Me.  891.  74  Am.  Dec.  450;  Gould  v.  York  County 
Mut.  F.  Ins.  Co.  47  Me.  408,  74  Am.  Deo.  494;  Day  v. 
Charter  Oak  F.  &  M.  Ins.  Co.  61  Me.  91;  Barnes  v. 
Union  Mut.  F.  Ins.  Co.  61  Me.  110,  81  Am.  Dec.  562; 
Bowman  v.  Franklin  F.  Ins.  Co.  40  Md.620;  Kimball 
v.  Howard  F.  Ina  Co.  8  Gray,  33:  Brown  v.  Peoplo's 
Mul.  Ins.  Co.  11  Cush.  280;  ^tna  Ins.  Co.  v.  R<^h.  44 
Mich.  65,  88  Am.  Uep.  228:  Biggs  v.  North  Carolina 
Home  Ins.  Co.  88  N.  C.  141;  Gottsman  v.  Pennsyl- 
vanU  Ins.  Co.  66  Pa.  210, 04  Am.  Deo.  66:  Todd  v. 
State  Ins.  Co.  o(  Missouri,  U  Phila.  356;  McGowan 
19  L.  R.  A. 


V.  People*s  Mut  F.  Ins.  Co.  54  Vt.  ai,  41  Am.  Rep. 
848;  Hinman  v.  Hartford  F.  Ins.  Co.  86  Wis.  15'J; 
Schumitt}ch  v.  American  Ins.  Co.  48  Wis.  26;  Stevens 
V.  Queen  Ins.  Co.  81  Wis.  335;  Russ  v.  Mutual  F. 
Ins.  Co.  29  U.  C.  Q.  B.  73;  Ramsey  Woolen  Cloth 
Mfg.  Co.  V.  Mutual  F.  Ins.  Co.  U  U.  C.  Q.  B.  bl«J; 
Samo  V.  Gore  Dist.  Mut.  F.  Ins.  Co.  26  U.  a  C.  P.  403. 

The  ground  of  the  forfeiture  as  to  the  building 
was  double  insurance,  in  Kivble  v.  Howard  F.  Ins. 
Co.,  Havens  V.  Homo  Ins.  Co.  and  Ramsey  Woolen 
Cloth  Mfg.  Co.  V.  Mutual  F.  Ins.  Co.  tupra. 

It  was  a  change  of  title,  in  Barnes  v.  Union  Mut. 
F.Ins.  Co.  and  Essex  8av.  Bank  v.  Meriden  F.  Ins. 
Co.,  vtvpra. 

In  the  other  cases  it  was  some  defect  in  the  title 
of  the  property  or  some  incumbrance  upon  it,  but 
no  didtinctlon  is  made  in  these  cases  between  these 
different  grounds  of  foifeiture  of  insurance  on  the 
building  in  respect  to  its  effcsct  upon  the  insurance 
on  the  personalty  therein. 

In  some  oases  the  insurance  was  on  a  dwelling- 
house  and  contents,  in  others  upon  a  bam  and  its 
contents,  in  others  a  store,  warehouse,  or  factory 
and  contents:  but  in  none  of  the  cases  does  the 
court  make  any  distinction  between  these  various 
ciaases  of  buildings  in  respect  to  this  question  of 
the  effect  of  forfeiture  of  insurance  on  the  build- 
ing as  to  insurance  of  the  contents. 

One  ground  of  the  decision  in  some  of  the  above 
cases  was  that  the  insurance  was  made  by  a  mutual 
company  which  had  a  lien  for  the  premium  on  the 
property  insured,  and  that  the  security  of  the 
rompany  thei-efor  was  impaired  by  a  defect  of 
title  or  incumbrance  on  any  part  of  the  property. 
This  was  the  case  in  Lovejoy  v.  Augusta  Mut 
F.  Ins.  Co.,  Gould  v.  Tork  County  Mut.  F.  Ins.  Co., 
Day  V.  Charter  Oak  F.  &  M.  li>s.  Co.,  Brown  t. 
People's  Mut.  Ins.  Co.,  McGowan  v.  People's  Mut, 
F.  Ins.  Co.,  Russ  v.  Mutual  F.  Ins.  Go.  and  Ramsey 
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afPectiog  the  substantial  rights  of  the  parties. 
The  next  point  urged  as  sufficient  ground 
for  nonsuit  is  that  **aefendant  is  sued  as  a 
corporation,  when  it  is  in  fact  a  limited  co- 
partnership. "  Neither  the  trial  court  nor  this 
court  has  any  knowledge,  by  proper  showing 
that  defendant  is  "a  limited  copartnership," 
instead  of  a  corporate  body,  except  the  mere 
assertion  of  appellant's  couusel  to  that  effect. 
In  the  body  of  the  complaint,  it  is  averred 
that  defendant  is  a  corporation  organized  and 
existing,  as  plaintiff  is  informed  and  be- 
lieves, under  the  laws  of  England.  Defend- 
ant was  sued  in  the  name  in  which  it  trans- 
acts business.  It  appeared  and  answered, 
and,  as  to  the  allegation  characterizing  it  as 
a  corporation,  it  denied  "that  defendant  is  or 
ever  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  England."  That  is 
all  defendant  stated  in  its  pleadings  as  to  the 
character  of  its  organization  and  existence. 
Standing  without  the  assistance  of  any  al- 
legation as  to  the  nature  of  the  association 
combined  and  doing  business  under  the  name 
which  defendant  bears,  the  denial  quoted 
above  is  pregnant  with  the  admission  that  de- 
fendant IS  a  corporation.  The  denial  barely 
amounts  to  a  contradiction  of  the  averment 
that  defendant  is  a  corporation  organized  and 
existing  under  the  laws  of  England.  It  might 
be  true  that  defendant  was  a  corporation,  al- 
though not  organized  and  existing  under  the 
laws  of  England.  The  denial  is  obnoxious 
to  the  form  of  good  pleading,— Bliss,  Code, 
PI.  2d  ed.  832,— and  will  therefore  be  dis- 
regarded.   If  defendant  is  not  a  corporation, 


but  a  copartnership,  as  its  counsel  now  as- 
sert, it  is  not  shown  that  any  substantial 
right  of  defendant  is  affected  by  the  misde- 
scription of  the  character  of  its  organization. 
There  is  no  pretense  to  that  effect.  Whether 
defendant's  existence  depends  upon  corpo- 
rate functions  or  copartnership  association, 
in  either  case  it  is  liable  in  the  common  name 
in  which  it  transacted  business,  and  in  which 
it  is  sued,  for  any  judgments  which  may  be 
obtained  against  it  in  the  action ;  and  the 
property  owned  by  the  association,  in  the 
common  name,  whether  it  exists  as  a  corpora- 
tion or  copartnership,  is  liable  to  answer  for 
such  iudgment.  Code  Civ.  Proc.  §  25.  If 
defendant  is  in  fact  a  copartnership,  those  as- 
sociated therein  would  be  liable  severally, 
and  in  a  different  degree,  to  plaintiff,  for  the 
payment  of  any  judgment  obtained  in  this 
action,  than  the  same  parties  would  be  if  con- 
cerned in  defendant  as  a  corporation ;  and  if 
defendant,  and  those  engasred  in  business  in 
its  name,  desired  their  legal  status  \o  be 
known,  and  to  be  proceedea  against  in  that 
relation,  they  should  show  forth  tlie  nature 
of  their  organization,  without  equivocation 
or  evasion,  and  in  such  a  manner  as  that  the 
court  could  take  notice  of  the  fact. 

We  now  come  to  the  only  substantial  prop- 
osition specified  as  ground  for  granting  the 
nonsuit.  The  policy  sued  on  covered  various 
classes  of  property,  such  as  household  fur- 
niture, wearing  apparel,  silver  and  plated 
ware,  printed  books,  pictures  and  works  of 
art,  store  fixtures,  consisting  of  show  cases, 
hat  cases,   shelving  counters,   etc.,   with  a 


Woolen  Cloth  Mfg.  Co.  v.  Mutual  F.  Ins.  Co.  ntpra. 
But  in  some,  if  not  all  of  these  cases,  the  decision 
was  based  also  on  the  general  doctrine  that  the 
policy  was  indivisihle. 

InFrieamuth  v.  Agra  warn  Mut.  F.  Ins.  Co.,  lOCush. 
687,  the  policy  on  a  shop,  tools,  fixtures,  and  stock 
was  held  entirely  void  because  of  a  mortgage  on 
the  land  and  a  chattel  mortgage  on  part  of  the 
tools. 

But  in  a  few  statea  the  decisions  are  directly  in 
oonfliot  with  those  above  referred  to.  In  New  York 
the  decisfonshave  varied. 

In  Trench  v.  Cbenango  County  MuL  lus.  Co.,  7 
Hiil,  122,  it  was  held  that  a  forfeiture  of  insurance 
on  a  building  by  false  statements  as  to  the  proxim- 
ity of  other  buildings  did  not  forfeit  the  insurance 
upon  the  contents  of  a  building  so  far  as  they  were 
to  be  regarded  as  personal  property.  The  case, 
however,  did  not  turn  upon  the  question  of  the 
eniircty  of  the  contract  but  on  the  application  of 
the  statements  as  to  neighboring  buildings  to  the 
personal  property.  On  this  point  it  was  overruled 
in  Wilson  v.  Herkimer  County  Mut.  Ins.  Co.,  6  N. 
T.  53,  which  did  not  involve  the  severability  of  a 
policy. 

The  case  was  also  doubted  and  not  followed  in 
Smith  V.  Empire  Ins.  Co.,  25  Barb.  i97,  in  which  a 
forfeiture  of  insurance  upon  a  dwelling-house  by 
an  incumbrance  thereon  was  held  to  forfeit  the 
policy  also  as  to  the  furniture  in  the  house. 

But  later  New  York  cases.hnve  fully  established 
the  nzle  in  that  state  that  a  policy  upon  a  building 
and  contents  Is  severable,  and  that  the  forfeiture  of 
the  insurance  as  to  the  building  will  not  forfeit  it, 
also  as  to  personal  property  therein  unless  the  ex- 
press provisioni  of  the  policy  compel  such  con- 
struction. 

The  leading  case  in  New  York  on  this  question  is 
that  of  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y. 
19  L.  R.  A. 


452.  20  Am.  Rep.  184,  in  which  it  is  held  that  the  for^ 
feiture  of  insurance  on  buildings  by  reason  of  in- 
cumbrances thereon  does  not  forfeit  the  iusuranoe 
under  the  same  policy  as  to  personal  property 

I  therein.  It  lays  down  the  general  rule  that  a  policy 
is  divisible  where  it  makes  a  separate  valuation  of 
the  items  of  property  insured. 

In  Schuster  v.  Dutchess  County  Ins.  Co.,  102  N.  Y. 
200,  it  was  held  that  a  forfeiture  of  insurance  upon 
a  dwelling-house  for  defect  in  the  title  did  not  for- 
feit it  as  to  furniture  and  other  personal  property 
in  the  house  unless  the  insured  had  been  guilty  of 
fraudulent  misrepresentations.  This  case  also 
cites  the  unreported  case  of  Heacock  v.  Saratoga 
Mut.  F.  Ins.  Co.,  in  which  a  forfeiture  of  insurance 
upon  a  factory  for  defect  of  title  was  held  not  to 
defeat  the  insurance  under  the  eamo  pclicy  on 
machinery  therein. 
So  in  Homes  v.  Drew,  16  Hun,  491,  a  forfeiture  of 

I  iusuranoe  upon  a  bam  by  false  representation  as 

j  to  incumbrances  was  held  not  to  forfeit  the  policy 

,  as  to  the  contents  of  the  barn. 

I     Again  in  Burrill  v.  Chenango  M.  Ins.  Co..  1  Edm. 

.  Sel.  Cas.  233,  the  forfeiture  of  insurance  upon  un 
opera  house  by  misrepresentation  of  its  situation 

I  was  held  not  to  forfeit  the  policy  as  to  personal 

'  property  in  the  building. 

J  But  the  language  of  the  policy  may  be  eo  cxp^c^s 
as  to  prevent  the  courts  even  in  Now  York  Irom 

I  holding  the  policy  severable.  Thus  in  Smith  v. 
Agricultural  Ins.  Co.,  118  N.  Y.  518,  a  forfeiture  of 
insurance  upon  a  barn  for  misrepresentation  us  to 
incumbrances  is  held  to  forfeit  the  entire  policy  in- 
cluding the  insurance  on  the  contents  «)f  the  bom 
where  the  policy  expressly  stipulated  that  if  **elther 
real  or  personal  property,  or  any  part  of  it  be  in- 
cumbered it  must  be  so  represented  to  the  com- 
pany in  the  application,  otherwise  the  entire  poUcgr 
and  every  part  of  it  shall  be  void.** 
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specified  amount  of  insurance  placed  on  each 
of  those  classes  of  property,  severally.  In 
addition  to  that  property,  and  the  several 
amounts  stated  thereon,  tnere  was  $800  of  in- 
surance placed  upon  plaintiff's  "stock  of  mil- 
linery and  dressmaking  materials,"  in  the 
same  policy.  All  of  said  property  was  sit- 
uate in  a  two-story  building,  described  in 
the  policy,  and  all  was  destroyed  by  fire 
within  the  period  covered  hj  said  insurance 
contract.  Said  policy  contains  a  stipulation 
that  it  shall  be  void  and  of  no  effect  "if  the 
property  be  a  stock  of  merchandise,  and  the 
same  or  any  part  thereof  be  or  become  mort.- 

faged,"  unless  consent  in  writing  is  indorsed 
y  the  company  on  the  policy.  It  is  shown 
that  at  the  time  the  insurance  was  effected  a 
chattel  mortgage  existed,  executed  by  plain- 
tiff to  D.  B.  Fisk  &  Co.,  of  Chicago.  111., 
on  her  "stock  of  millinery  goods  and  show 
cases,  shelving,  etc.,"  to  secure  the  payment 
of  $414  from  plaintiff  to  said  Fisk  &  Co.  ; 
and  it  appears  to  be  conceded  that  said  mil- 
linery ^oods  were  the  same  as  mentioned  in 
the  policy.  In  answer  to  the  complaint,  de- 
fendant alleges  that  in  obtaining  said  con- 
tract of  insurance,  plaintiff  "covenanted  and 
agreed  that  her  application,  statement,  and 
representation  in  procuring  said  insurance 
should  be  considered  a  part  of  said  contract 
and  her  warranty,  and  that  any  concealment 
or  omission  to  make  known  every  fact  ma- 
terial to  the  risk,  either  verbally  or  in  writ- 
ing, should  render  said  policy  void;  and 
plaintiff  covenanted  and  agreed  that  if  she 
was  not  the  sole  and  unconditional  owner  of 


the  property,  or  if  the  property  be  a  stock  of 
merchandise,  and  the  same  or  any  part  thereof 
be  or  become  mortgaged  or  otherwise  incum- 
bered, then  said  policy  should  be  void  and 
of  no  effect,  unless  consent  in  writing  was 
indorsed  by  this  defendant  on  said  policy, 
consenting;  to  insure  a  stock  of  merchandise 
mortgaged  or  otherwise  incumbered;"  and 
that,  when  plaintiff  applied  for  said  insur- 
ance, said  stock  of  merchandise  was  incum- 
bered by  a  chattel  mortgage,  describing  the 
same  as  above.  Plaintiff,  by  replication, 
met  this  defense  by  averments  as'  follows : 
"Plaintiff  further  states,  by  way  of  further 
reply  to  the  defense  set  up  in  defendant *» 
answer,  that  the  defendant  is  estopped  and 
ought  not  to  be  heard  to  allege  or  attempt 
to  prove  that  the  property  covered  bv  said 
contract  of  insurance,  or  any  part  thereof, 
was,  at  the  time  said  contract  was  issued, 
covered  by  a  chattel  mortgage,  or  any  in- 
cumbrance whatever,  to  D.  B.  Fisk  &  Co., 
of  Chicago,  111.,  or  any  other  place,  or  ta 
an^  one  else ;  for  that  this  plaintiff  made  no 
written  or  verbal  application  to  the  defendant 
herein  for  said  contract  of  insurance ;  neither 
did  she  make  any  representation  or  statement 
to  it  whatever ;  neither  did  the  defendant,  or 
said  agent  who  solicited  said  insurance,  make 
any  inquiry  as  to  chattel  mortgage  on  said 
property,  or  any  portion  thereof ;  neither  did 
plaintiff  have  any  information  from  said 
agent,  or  any  one  else,  that  if  said  property, 
or  any  part  thereof,  was  mortgaged,  that  it 
would  invalidate  her  contract  of  insurance. 
That,  if  said  contract  of  insurance  was  issued 


In  Miseourl  the  deoisions  are  similar  to  those  In 
New  York.  Thus  in  Loehner  v.  Home  Mut.  Ins. 
Co.,  17  Mo.  247,  the  forfeiture  of  insurance  as  to  a 
house  under  the  provisions  of  a  statute  by  reason 
of  iDcumbrance  thereon  Is  held  not  to  effect  a 
forfeiture  of  the  insurance  on  furniture  where 
there  are  no  express  words  In  the  policy  rendering 
the  whole  void.  It  was  held  a  question  for  the  Jury 
whether  the  risk  on  the  furniture  was  increased  by 
the  inoumbrauoe  on  the  house  or  by  the  unlawful 
use  of  the  bulldlnir  or  whether  the  company  would 
have  refused  the  insurance  on  the  furniture  if  it 
bad  known  the  facts. 

Again  in  Koontz  v.  Hannibal  Sav.  &  Ins.  Co.,  42 
Mo.  126, 97  Am.  Dea  826,  a  forfeiture  of  insurance 
on  a  livery-stable  by  breach  of  warranty  agalDst 
incumbrance  is  held  not  to  defeat  the  policy  as  to 
the  contents  bfthe  livery-stable,  where  there  was 
nothing  to  show  that  the  representation  as  to  in- 
cumbrances was  an  Inducement  to  insure  the  per- 
sonal property. 

But  in  this  state  also  express  provisions  of  the 
policy  clearly  making  the  whole  policy  void  for 
breach  as  to  any  part  of  the  property  are  upheld. 
Thus  in  American  Ins.  Ck>.  v.  Bamett,  73  Mo.  864, 
89  Am.  Rep.  S17,  the  forfeiture  of  a  policy  as  to  a 
building  because  of  defective  title  is  held  to  defeat 
the  policy  in  toto  Including  that  part  which  covers 
penonal  property  in  the  building,  where  there  is 
an  express  provision  In  the  policy  that  It  shall  be 
void  and  the  assured  not  entitled  to  recover  for 
loss  or  damage  to  the  property  '*or  any  part  or 
portion  thereof"  if  the  interest  of  the  assured  is 
not  truly  stated. 

So  in  HoUoway  y.  Dwelllng-House  Ins.  Go.  (Mo. 
App.)  21  Ins.  L.  J.  879,  a  policy  made  void  as  to  a 
building  by  reason  of  a  defective  title  is  held  void 
as  to  the  personal  property  In  the  building  where 
tt  is  expressly  provided  that  if  the  premises  be  not 

10L.R.A. 


owned  in  fee  shnple  the  **entire  policy  shall  be 
void." 

In  Kansas  the  same  rule  prevails  and  the  for* 
felture  of  insurance  upon  a  bam  by  foreclosure 
proceedinjre  did  not  avoid  the  poliC3;  as  to  per- 
sonal property  in  the  bam  burned  by  the  same 
fire.  CJontJnental  Ins.  Co.  of  New  York  v.  Ward 
(Kan.)  Jan.  7,  1893. 

The  New  York  rule  Is  also  followed  in  Kentucky. 
Thus  In  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.) 
9, 81  Am.  Dec.  621,  it  Is  held  that  Insurance  upon 
goods  in  a  store-house  is  not  forfeited  by  the  for- 
feiture of  the  policy  as  to  the  store-bouse  for  lack 
of  title. 

In  Nebraska  the  same  rule  prevails.  Thus  in 
State  Ins.  Co.  of  Dea  Moines  v.  Shreck,  6  L.  R.  A. 
624, 27  Neb.  827,  the  forfeiture  of  insurance  upon  a 
house  and  barn  by  reason  of  a  mortgage  on  the 
premises  Is  held  not  to  defeat  the  Insurance  upon 
numerous  items  of  personal  property,  much  of 
which  was  in  the  buildings. 

In  Ohio  also  the  same  rule  is  adopted,  and  Insur- 
ance on  goods  in  a  store-house  is  not  defeated  by 
a  forfeiture  of  the  insurance  under  the  same  pol- 
icy as  to  the  store-house  by  breach  of  warranty  as 
to  the  title  to-  the  land.  The  court  says  it  is  ''not 
likely  in  this  case  the  small  amount  of  Insurance 
I  on  the  store- hoiise  constituted  any  inducement  for 
the  Insurance  placed  on  the  stock  of  goods.** 

The  decisions  which  bold  insurance  on  tbe  con- 
'  tents  of  a  building  to  be  valid  although  the  Insur- 
ance on  the  building*  under  the  same  policy  Is 
forfeited  cannot  be  brought  within  the  rule  which 
determines  the  severability  of  the  policy  in  ac- 
cordance with  the  fact  as  to  severability  of  the 
i  risk  unless  by  virtue  of  the  probability  that  per- 
sonal property  may  be  carried  out  of  a  building 
and  saved  although  the  building  bums. 

In  North  America  Ins.  Co.  v.  Hoflng,  29  111.  Appw 
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on  tlic  application  or  representation  or  state- 
ments of  any  one,  it  was  on  the  application 
and  representations  of  one  William  Courtnay, 
wbo  was  the  duly- authorized  agent  of  the 
defendant,  and  that  upon  the  statement,  ap- 
plication, and  representation  of  their  said 
agent  they  so  issued  said  contract  of  insur- 
ance, and  received  said  premium  so  paid, 
and  that  so  acting  upon  the  statement,  rep- 
resentation, and  application  of  their  said 
agent,  they  are  bound  thereby,  and  cannot 
be  heard  to  deny  his  acts,  to  defeat  the  ri>;hts 
of  this  plaintiff. "  It  appears  that  plaintiff 
paid  defendant,  through  said  agent.  Court- 
nay.  $105,  as  consideration  for  said  insur- 
ance. It  is  contended  that  the  existence  of 
said  mortgage  on  said  millinery  goods,  with- 
out consent  of  defendant  indorsed  on  the 
policy,  rendered  the  policy  void ;  and,  while 
It  does  not  appear  upon  what  particular 
ground  the  court  below  granted  the  motion 
for  nonsuit,  no  doubt  this  was  considered  as 
the  vital  question  in  the  case.  In  considering 
this  ground,  two  propositions  naturally  sug- 
gest themselves: 

First.  U  the  policy  was  made  void  by 
reason  of  the  existence  of  said  mortgage 
on  said  merchandise,  without  consent  of  de- 
fendant, was  the  policy  void  as  to  other 
property  covered  thereby,  which  was  nei- 
ther mortgaged  nor  forbidden  to  be  mort- 
gaged, by  the  terms  of  the  policy?  If  the 
contract  is  severable,  and  a  condition  was 
broken  as  to  the  status  of  a  particular  class  of 
property,  upon  which  a  separate  amount  of 
risk  was  placed,  so  that  the  insurance  failed 


thereon,  ft  does  not  follow,  as  a  proposition 
of  law,  that  this  fact  voided  the  policy  as  to 
other  property  upon  which  a  specific  sum  of 
insurance  was  placed,  and  as  to  which  no 
condition  is  alleged  to  have  been  broken. 
The  question  then  arises,  Was  Uiis  contract 
of  insurance  a  severable  and  separate  risk  on 
each  class  of  property  mentioned,  or  an  en- 
tirety? The  premium  was  paid,  as  appears 
by  the  terms  of  the  policy,  in  one  sum,  with- 
out designating  therein  the  specific  amounts 
of  premium  required  on  each  risk  stated. 
But  there  is  no  showing  that  in  estimating 
the  chare^e  for  this  insurance  the  total  amount 
of  premium  was  not  arrived  at  by  casting 
together  the  amount  required  for  each  sep- 
arate risk  stated  in  the  policy.  Nor  |s  it 
even  urged  that,  because  the  premium  paid 
for  these  several  amounts  of  insurance  was 
paid  in  one  aggregate  sum  of  $105,  it  in  any 
manner  indicates  that  the  contract  was  to  be 
regarded  as  an  entirety.  Nor  is  it  in  any 
manner  shown  or  contended  that  tlie  otiicr 
several  risks  would  not  have  been  taken  un- 
less said  "millinery  goods"  were  included  or 
that  said  goods  in  any  manner  operated  as  an 
inducement  to  place 'the  several  amounts  of 
insurance  on  the  other  classes  of  proper  y 
covered  by  said  policy.  The  clause  of  the 
policy  prohibiting  a  mortgage  on  property 
insured  thereby  related  to  merchandise  only, 
and  provides  that  **  if  the  property  be  a  stock 
of  merchandise,  and  the  same,  or  any  part 
thereof,  be  or  become  mortgaged  or  otherwise 
incumbered,"  this  policy  shall  be  void  and 
of  no  effect.    There  is  no  contention  that  the 


VB/K  a  policy  upon  a  bam  and  coDtents  is  held  sev- 
erable so  that  it  is  valid  as  to  the  contentB  al- 
thooffh  forfeited  as  to  the  bam,  under  a  provision 
that  if  the  interest  of  the  owner  is  not  entire,  sole, 
and  absolute,  and  this  fact  is  not  expreosed,  there 
shall  be  no  liablUty  '"as  to  such  property  or  limited 
Interest.**  Here  by  the  language  of  the  policy  it- 
self it  is  clearly  divisible. 

Efeet  an  inauranee  upon  buildings  of  forfeitwe  a» 
to  verwonal  property, 

A  forfeiture  of  insurance  on  farm  machinery  by 
reason  of  a  chattel  mortcrage  thereon  is  held  in 
Platb  V.  Minnesota  Farmers  Mut.  F.  Ins.  Asso.,  £8 
Mino.  479, 23  Am.  Bep.  097,  to  defeat  the  entire  pol- 
icy including  tbat  upon  a  dwelling-house,  fumi- 
tnre,  and  carriage. 

But  in  Pioneer  Mfg.  Go.  v.  PhcBniz  Assur.  Co., 
110  N.  C.  176,  a  forfeiture  of  insurance  upon  an  en- 
gine, boiler,  and  connections  was  held  not  to  for. 
f  eit  tbe  policy  as  to  buildings  and  other  machinery 
and  personal  property. 

And  in  German  Ins.  Oo.  v.  York,  48  Kan.  4B8,  in- 
surance on  a  building  is  held  not  to  be  forfeited  by 
t  forfeiture  of  the  policy  as  to  personal  property 
in  the  building  by  reason  of  a  chattel  mortgage. 

So  in  Commercial  Ins.  Co.  v.  Spankneble,  62  d. 
63,  i  Am.  Bep.  582,  It  is  held  that  even  if  a  provision 
in  a  policy  upon  a  building  and  contents  including 
a  boiler  prohibiting  a  sale  or  transfer  related  to  a 
sate  of  the  boiler  and  was  violated  by  such  a  sale, 
this  would  not  defeat  the  insurance  on  the  buiid- 
itiw. 

Again  in  Landman  v.  Hartford  Ins.  Co.  (La.)  19 
Ins.  L.  J.  572.  a  forfeiture  of  insurance  on  goods 
by  breach  of  a  warranty  as  to  keeping  books  of 
account  in  an  iron  safe  did  not  defeat  that  part  of 
the  policy  which  insured  the  building. 

Ukewise  in  Woodward  v.  Bepublic  F.  Ins.  Co., 
19  L.  R.  A. 


82  Hun,  886,  a  forfeiture  of  insurance  aa  to  som» 
personal  property  by  reason  of  a  chattel  mortgage 
was  held  not  to  avoid  the  policy  as  to  real  property 
or  other  personal  property  although  the  policy 
covered  house,  bams,  and  contents,  which  were 
all  destroyed  by  one  fire. 

A  sale  of  part  of  a  stock  of  merohandise  which 
is  insured  was  held  in  West  Branch  Ins.  Co.  v.  Hel- 
fensteln,  40  Pa.  289, 80  Am.  Dec.  678,  not  to  come 
within  the  prohibition  of  a  clause  agalnut  a  trans- 
fer or  change  of  ownerBbip  of  the  property,  but 
that  this  provision  was  Intended 'to  apply  only  to 
real  property. 

It  will  be  seen  that  nearly  all  the  cases  in  which 
the  question  has  arisen  have  held  that  the  for- 
feiture of  insurance  on  personal  property  does  not 
make  the  policy  void  as  to  real  property  also  in- 
cluded therein.  There  seems  to  be  no  very  clear 
reason  for  holding  tbat  a  forfeiture  as  to  a  build- 
ing will  forfeit  a  policy  also  as  to  its  contents,  and 
in  holding,  on  the  other  hand,  that  a  forfeiture  as 
to  the  contents  o^"  a  buQding  will  not  apply  to  the 
building  itself.  And  it  does  not  appear  tbat  any 
such  difference  in  the  application  of  the  rule  as  to 
divisibility  would  be  made  by  any  of  the  courts. 
If  not,  the  cases  under  this  division  except  the 
first  one  should  be  included  with  the  New  York« 
Missouri,  Nebraska,  Kentucky,  and  Ohio  dedsiona, 
which  hold  that  a  policy  of  Insurance  is  severable 
as  between  a  building  and  its  contents. 

Ifisurance  on  fevered  ariicles  of  perwnal  property. 
In  American  Artistic  Gold  Stamp.  Co.  v.  Glena 
Falls  Ins.  Co.,  48  N.  Y.  8.  B.  853,  the  forfeiture  of 
insurance  on  fixtures  by  a  chattel  mortgage  was 
held  not  to  forfeit  the  policy  so  far  as  it  applied  to 
a  stock  of  merohandise  although  it  was  expressly 
stipulated  that  'ihis  entire  policy  .  .  .  shall  be 
void**  in  case  the  Interest  of  the  Insured  was  other 
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luMured  was  guilty  of  any  misrepresentation, 
concealment,  or  evasion  as  to  any  inquiry 
made  by  the  company's  agent  concerning  the 
property  insured,  or  any  part  of  it,  when  the 
insurance  was  placed  thereon,  or  at  any  other 
time.  It  is  admitted  that  nothing  of  that 
nature  occurred,  because  the  proof  offered  by 
the  plaintiff  is  to  that  effect,  and  every  fact 
which  the  evidence  tends  to  prove  is  admitted 
as  proved  on  motion  for  nonsuit.  8  Estee, 
PI.  &  Pr.  §  4782.  Haynes,  New  Trials 
&  App.  §  117.  In  view  of  the  facts  as  shown 
and  admitted  on  the  motion,  it  would  appear 
to  be  a  strained  construction  to  hold  that, 
because  Uie  millinery  goods  mentioned  in 
said  policy  were  mortgaged  when  the  insur- 
ance was  placed  thereon,  therefore  defendant 
was  not  liable  on  the  contract  as  to  specific 
amounts  of  insurance  placed  on  other  prop- 
erty, not  at  all  affected  by  the  clause  of  the 
policy  prohibiting  mortgage  of  merchandise 
insured.  Curtis  v.  Leavitt,  15  N.  Y.  9 ;  Quar- 
rier  v.  Pe<ibody  las.  Go.  10  W.  Va.  507,  27 
Am.  Rep.  582 ;  Clark  v.    JVVw  England  Mut. 


F.  Ins,  Go.  6  Cush.  842,  58  Am.  Dec.  44 ; 
HartJordF,  Ins,  Co.  v.  Walsh,  64  ill.  164; 
Loehner  v.  Horns  Mut.  Ins.  Go.  17  Mo.  247; 
Koontz  V.  Hannibal  Sav.  d  Ins.  Co.  42  Mo. 
126,  97  Am.  Dec.  825 ;  Phanix  Ins.  Co.  ▼. 
Lawrence,  4  Met.  (Ky.)  9,  81  Am.  Dec.  521. 
It  seems  to  us  that  the  terms  of  the  policy, 
placing  specific  amounts  of  insurance  on  dis- 
tinct and  separate  parcels  of  property,  and 
inserting  a  prohibition  against  mortgage  as 
to  merchandise  alone,  would  point  to  a  con- 
trary construction  as  indicative  of  the  inten- 
tion of  the  parties :  and  we  think  the  court 
below  should  have  held  that  the  existence  of 
the  mortgafre  on  the  merchandise  mentioned 
in  the  policy  did  not  invalidate  the  several 
amounts  of  insurance  placed  on  other  classes 
of  property,  to  which  the  clause  forbidding 
the  mortgage  did  not  apply.  It  is  not  the 
spirit  of  the  law  to  favor  or  enlarge  forfeit- 
ures by  loose  and  liberal  construction  to  that 
end.  The  rule  of  law  is  just  the  converse  of 
that  proposition.  Mutual  Asmr.  Soc.  v.  Scot- 
tish Union  &  Nat.  Ins.  Co.  84  Va.  116;  Paul 


than  uncondltloDal  and  sole  ownership  or  if  the 
subject  of  Insurance  was  pei-sonal  property  which 
became  iDCumbered  by  chattel  mortgage. 

Again,  in  Noyee  v.  Hartford  F.  Ins.  Co.,  64  N.  Y. 
668,  a  forfeiture  of  insurance  upon  a  cotton-gin 
and  press  for  lacli  of  entire  ownership  was  held 
not  to  forfeit  Insurance  under  the  same  policy  up- 
on cotton. 

But  m  Geias  v.  Franklin  Ins.  Ck>.,  128  Ind.  172, 
where  various  items  of  property  were  insured,, 
about  one  third  of  the  amount  being  on  a  soda 
fountain  and  the  insurance  upon  this  was  void  for 
lack  of  complete  ownership,  the  policy  was  held 
void  in  toto.  The  court  said,  '*it  was  all  exposed 
to  one  risk;"  and  that  it  could  not  say  the  insur- 
ance company  would  have  insured  the  other  Items 
or  classes  of  pi'operty  without  Insuring  the  soda 
fountain. 

So  In  Associated  F.  Ins.  Oo.  y.  Assum,  5  Md.  166, 
the  double  insurance  of  a  part  of  the  goods  in- 
sured which  forfeited  a  policy  as  to  them  was  held 
to  defe&t  the  policy  as  to  all  the  goods  Insured, 
under  a  proviso  that  **any  other  insurance  on  the 
hereby  Insured  premises"  shall  avoid  the  policy  In 
the  absence  of  an  indorsement. 

In  Olney  v.  German  Ins.  Co.,  IB  L.  R.  A.  684,  88 
Mlcb.  M,  a  chattel  mortgage  by  one  partner  on  his 
interest  in  property  which  is  held  to  work  a  change 
of  interest  defeats  the  policy  under  a  provision 
that  this  '^entire  policy"  shall  be  void  in  case  of  a 
change  of  the  Interest.  Nothing  is  said  about  the 
other  partuer*8  Interest,  but  a  vejrdlct  for  defend- 
ants In  an  action  by  both  partners  Is  upheld. 

Policies  on  livestock, 

'  Insurance  on  a  colt  which  was  klUed  by  lightning 
Is  not  defeated  by  the  fact  that  the  premises  on 
which  be  was  killed  and  on  which  the  buildings 
Insured  by  the  same  policy  are  situated  had  been 
sold  and  the  insurance  on  the  buildings  thereby 
forlcited.    Phenlx  Ins.  Co.  v.  Grimes,  83  Neb.  840. 

So  insurance  on  a  cow  which  was  killed  by  being 
blown  against  a  barbed-wire  fence  Is  not  defeated 
by  the  forfeiture  of  Insurance  on  buildings  under 
the  same  policy  on  account  of  a  mortgage  on  the 
premises  although  the  policy  piovides  that  It  shall 
be  void  in  case  the  ''property  or  any  part  thereof 
...  is  Incumbered  by  mortfrage  or  otherwise." 
German  Ins.  Co.  v.  Fairbank,  82  Neb.  760. 

But  in  Oarver  v.  Hawkeye  Ins.  Co.,  69  Iowa,  203, 
the  rule  that  a  policy  Insuring  different  items  of 
property  In  separate  amounts  but  for  a  gross 
19  L.R.  A. 


premium  Is  not  divisible  is  applied  so  as  to  avoid  a 
policy  upon  a  bam,  hay,  grain,  farm  machinery, 
and  livestock,  so  as  to  totally  avoid  a  policy  and 
prevent  a  recovery  for  horses  which  were  burned 
with  other  property.  In  this  ca<e  It  seems  that 
the  borates  were  destroyed  with  the  buildings  and 
therefore  came  directly  within  the  rule  that  a  pol- 
icy sbould  be  regarded  as  entire  so  far  as  the  riak 
is  the  same. 

M^XLUd. 

It  Is  intimated  in  Bchvister  v.  Dutchess  County 
Ins.  Co.,  102  N.  Y.  260,  that  fraudulent  misrepresen- 
tations might  defeat  an  entire  policy  which  would 
otherwise  be  held  severable. 

In  Moore  v.  Virginia  F.  ft  M.  Ins.  Co.,  28  Gratt, 
608,  S6  Am.  Bep.  878,  it  Is  held  that  a  policy  Is  for- 
feited in  toto  by  fraud  in  making  a  claim  for  loss 
as  to  pert  of  the  property,  where  the  condition  was 
that  **all  fraud,  or  attempt  at  fraud  or  false  swear- 
ing on  the  part  of  the  assured  .  .  .  shall  cause  a 
forfeiture  of  all  claim  under  this  policy." 

Tbe  same  decision  In  effect^  is  made  by  German 
Ins.  Co.  V.  Keed,  18  Ky.  L.  Hep.  207,  in  which  false 
statements  as  to  some  articles  are  held  to  avoid  the 
whole  policy  unless  the  statements  are  honestly 
made. 

Marine  policies. 

In  Deiderioks  v.  Commercial  Ins.  Co.,  10  Johns. 
288,  it  was  held  that  an  abandonment  of  Insurance 
upon  one  sort  of  goods  covered  by  a  policy  of 
marine  Insurance  might  be  made  without  aban- 
doning all  that  are  insured. 

In  Knight  v.  Bureka  F.  &  M.  Ins.  Co.,  26  Ohio  St, 
684, 20  Am.  Rep.  778,  the  policy  is  regarded  as  valid 
on  that  part  of  a  vessel  which  is  owned  by  tbe  in- 
sured although  not  good  as  to  a  part  which  he  did 
not  own. 

In  Cucullu  V.  Orleans  Ins.  Co.,  6  Mart.  N.  8.  (La.) 
11,  a  policy  of  insurance  on  a  cargo  which  was  war- 
ranted free  from  any  charge,  damage,  or  loss 
which  might  arise  In  consequence  of  engaging  or 
having  been  engaged  m  Illicit  trade  was  held  valid 
and  operative  as  to  a  part  of  the  cargo  wrongfully 
seized  as  illicit  but  which  was  In  fact  legaU  al- 
though the  policy  was  void  as  to  another  part  of 
the  cargo  which  was  rightfully  seized  as  Illegal. 

On  the  question  how  far  an  undivided  Interest  In 
property  Is  a  complete  or  full  ownership  for  the 
purposes  of  Insurance,  see  Beebe  v.  Ohio  Farmeit 
Ins.  Co.  (Mich.;  18L,B.A.48L  &A.B. 
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T.  TrateUn  In».  Co,  112  N.  Y.  472,  8  L.  R. 
A.  443 ;  Queen  Im,  Go,  cf  lAverpool  v.  Young, 
86  Ala.  424 ;  Utter  v.  Traveler  Ins.  Co,  65 
Mich.  545.  A  question  inv^olved  in  Bocheleau 
y.  Boyle,  11  Mont.  472,  called  into  applica- 
tion the  same  principles  wherein  is  quoted  the 
observations  of  Judge  Story  in  United  States 
T.  Bradley,  85  U.  8.  10  Pet.  860,  9  L.  ed.  455, 
where  he  states  the  rule  and  distinctions,  also 
citing  other  cases  to  the  same  effect. 

It  follows  on  this  view  of  the  case,  even  if 
the  policy  was  held  to  be  void  as  to  said 
merchandise,  by  reason  of  the  existence  of  the 
mortgage  thereon,  the  motion  for  nonsuit 
should  have  been  overruled,  and  Uie  case  sub- 
mitted to  the  jury,  with  proper  instructions, 
so  Construing  the  policy.  The  construction 
which  we  hold  as  proper,  we  observe,  is  the 
same  as  defendant  placed  upon  the  policy  in 
its  negotiation  with  plaintiff  for  settlement 
of  said  loss,  as  will  be  shown  in  the  treat- 
ment of  another  branch  of  the  case,  below. 

Secondly.  The  question  arises  whether, 
under  the  pleadings  and  facts  shown,  said 
policy  ought  to  be  held  void  as  to  said  mer- 
chandise ^cause  of  said  mortgage  existing 
thereon  when  the  insurance  contract  was 
made.  The  mortgage  had  been  on  record  in 
the  public  rccorder*s  oQlce  for  Ouster  countj, 
at  Miles  City,  where  said  property  was  sit- 
uate, for  a  period  of  about  six  months  prior 
to  the  issiiaiice  of  the  policy.  As  the  case 
stood  wlien  motion  for  nonsuit  was  made  and 
granted,  it  was  in  evidence,  and  admitted, 
that  defendant  contracted  said  insurance 
through  its  agent,  who  sent  a  person  to  the 
premises  of  plaintiff  to  examine  the  property 
insured,  in  contemplation  of  effecting  such 
insurance,  which  examination  was  made,  and 
the  policy  was  thereupon  issued ;  that  plain- 
tiff was  present  when  such  examination  was 
made,  and  also  consulted  the  company's  agent 
at  his  office  in  respect  to  said  insurance,  and 
no  inquiry  was  made  by  the  company's  agent, 
nor  any  representation  by  the  assured,  as  to 
whether  the  property  about  to  be  insured,  or 
any  part  of  it,  was  mortgaged.  Nor,  in  the 
negotiation  for  said  insurance,  was  plaintiff 
inrormed  that,  if  a  mortgage  existed  on  said 
merchandise,  defendant  would  not  take  the 
risk,  nor  that  defendant  would  insert  a  clause 
in  the  policy  about  to  be  issued,  making  the 
same  void  if  a  mortgage  existed  on  said  mer- 
chandise ;  that  after  said  examination,  with 
plaintiff  present,  and  opportunity  for  inquiry 
on  the  part  of  defendant  as  to  all  conditions 
affecting  said  property,  defendant,  through 
its  agent,  issued  said  policy,  and  received 
therefor  the  consideration  of  $105.  If  this 
policy  was  void  because  of  said  chattel  mort- 
gage, then  it  was  never  in  force  at  all  on 
said  merchandise.  Defendant  claims  in  de- 
fense of  this  action  that  the  policy  was  void 
as  to  all  property  mentioned  therein.  If  this 
be  so,  then  defendant  negotiated  with  plain- 
tiff for  said  insurance,  examined  her  prop- 
erty, pretended  to  insure  the  same,  and  re- 
ceived $105  from  her  t\B  consideration  for  such 
injiurance,  and  delivered  her  a  policy  which 
Viis  void  the  instact  it  was  issued,  and  no 
Jiabil  ily  of  defendant  went  out  with  it  at  all. 
It  is  the  same  as  to  the  merchandise,  if  the 
19L.R.A, 


policy  is  held  only  void  as  to  that.  Defend- 
ant examined  the  merchandise,  represented 
that  it  would  place  insurance  thereon,  pre- 
tended to  place  insurance  thereon,  received 
payment  as  consideration  therefor,  and  de- 
livered plaintiff  a  policy  which  carried  no 
liability  for  the  pretended  insurance  on  said 
merchandise,  according  to  defendant's  posi- 
tion in  this  case.  If  this  be  true,  the  con- 
sistent, logical  result  of  the  proposition 
would  seem  to  be  that  defendant  assumed  and 
negotiated  with  plaintiff  to  insure  her  prop- 
erty, promised  in  the  negotiation  to  place  a 
certain  risk  upon  it,  for  a  certain  considera- 
tion, investigated  the  condition  of  the  prop- 
erty as  far  as  defendant  saw  fit  to  do,  and 
then  went  through  the  formality  of  pretend- 
ing to  issue  a  policy  providing  such  insur- 
ance, and  in  fact  delivered  her  a  paper  which 
was  void  the  very  instant  it  was  issued,  and 
in  no  manner  effected  the  purpose  which  de- 
fendant pretended  it  would  effect.  Accord- 
ing to  defendant's  position,  only  one  condi- 
tion of  said  contract  of  insurance  was  ever  in 
force,  and  that  was  the  clause  providing  that 
inasmuch  as  a  portion  of  the  property  which 
defendant  pretended  to  insure  was  mort- 
gaged,—a  fact  which  existed  and  has  not  been 
made  a  condition  of  the  agreement  as  nego- 
tiated,—the  policy  was  entirely  void  ab  in- 
itio.  If  this  interpretation  is  the  proper  one 
to  be  upheld  by  the  court,  its  result  is  that 
plaintiff  negotiated  for  insurance  on  her 
property,  truly  answering  to  all  inquiries 
that  were  made  concerning  it;  defendant 
promised  to  place  a  risk  upon  it  for  a  certain 
consideration,  and  received  $105  from  plain- 
tiff for  a  paper  which  provided  that  she  had 
no  insurance,— and  this  result  was  not  accord- 
ing to  the  negotiations,  because  no  inquiry 
was  made  as  to  a  mortgage ;  no  mention  was 
made  that  the  company  would  not  take  a  risk 
on  mortj^aged  property.  The  condition  of  the 
policy  is  that  it  snail  be  void  and  of  no  effect 
if  the  property  insured  be  merchandise,  "and 
be  or  become  mortgaged"  without  the  written 
consent  of  the  company  indorsed  on  the 
policy,  implying  that  the  company  may,  in 
prosecuting  its  business,  consent  to  take  risks 
on  mortgaged  property.  But  in  this  case  de- 
fendant's proposition  amounts  to  this :  That 
it  proposed  to  plaintiff  to  take  a  risk  on  her 
property,  which  was  mortgaged,  with  the 
instrument  creating  the  mortgage  recorded  in 
the  public  recorder's  office,  and  received  con- 
sideration for  taking  such  risk,  and  pretended 
to  issue  a  policy  binding  itself  for  such  in- 
surance, but  did  not  consent  to  take  such  risk 
on  mortgaged  property.  It  seems  to  us  that 
it  would  be  unjust  to  the  insurer,  as  well  a.<^ 
the  assured,  to  put  such  a  construction  on  the 
transaction.  It  would  be  imputing  turpitude 
to  the  conduct  of  defendant  which  the  transac- 
tion hardly  warrants,  when  we  consider  the 
conduct  of  the  parties  at  the  time  the  insur- 
ance contract  was  made,  as  shown  by  the  evi- 
dence. It  would  be  assuming  that  the  defend- 
ant was  in  such  case  obtaining,  or  attempting 
to  obtain,  money  of  plaintiff,  under  unscrup- 
ulous business  methods,  which  fall  but  little 
short  of  false  pretense;  for  it  is  proper,  in 
considering  the  effect  of  defendant's  negotiat- 
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ing  insurance  on  property,  and  receiving 
consideration  therefor,  to  assume  that  defend- 
ant's managers  and  afi^ents  know  that  mort- 
gages, both  of  real  and  personal  property,  are 
lawful,  and  that  not  a  few  exist,  as  shown  by 
the  public  records;  and,  further,  that  they 
are  lully  acquainted  with  the  conditions  of 
the  policy  proposed  to  be  issued.  Having 
that  knowledge,  the^  know  that  where  they 
pretend  to  write  a  risk  on  mortgaged  prop- 
erty, if  sucli  risk  is  void  by  reiison  of  such 
mortgage,  tlipy  are  obtaining  money  without 
giving  any  insurance  therefor,  and  without 
making  known  to  the  assured  that  fact  until 
after  the  transaction  is  completed,  and  that 
knowledge  is  conveyed  only  by  way  of  hand- 
ing the  assured  a  'void  policy.  The  only 
answer  to  this  is  that  the  assured  may  as- 
certain that  fact  by  reading  the  policy.  The 
least  that  can  be  said  of  the  transaction,  in 
this  view,  is  that  it  would  amount  to  an  at- 
tempt to  obtain  the  consideration  without 
giving  any  liability  therefor,  in  case  the 
property  was  of  that  class  upon  which  a 
mortgage  was  forbidden  without  consent,  and 
a  mortgage  existed  thereon.  In  such  case, 
that  construction  of  the  transaction  would 
imply  a  scheme  to  obtain  the  consideration, 
and  if  the  assured  happened  not  to  observe 
such  condition,  making  the  policy  void,  and 
no  loss  occurred,  the  consideration  would  be 
acquired  without  giving  any  risk.  On  the 
other  hand,  if  a  loss  occurred,  the  policy 
could  be  repudiated  as  void,  and  thus  get  the 
consideration  and  escape  liability.  The  sit- 
uation further  involves  the  misleading  of  the 
one  pretended  to  be  insured  into  the  belief 
that  the  property  in  question  was  insured 
when  in  fact  it  was  not,  and  thus  not  only  so 
contriving  as  to  get  pay  for  the  risk  without 
assuming  it,  but  doing  the  more  grievous 
wrong  oF  leading  the  party  honestly  seeking 
and  paving  for  insurance  into  suffering  the 
entire  loss  of  the  things  proposed  to  be  in- 
sured in  the  transaction.  We  do  not  conclude 
that  such  was  the  method  of  transacting  busi- 
ness on  the  part  of  defendant,  nor  its  inten- 
tion in  the  transaction.  As  before  observed, 
the  terms  of  this  policy  imply  that  defendant 
may  consent  to  insure  mortgaged  property  of 
the  class  forbidden  to  be  mortgaged,  without 
such  consent ;  and  we  hold  that'j  under  the 
state  of  facts  shown,  defendant,  by  writing 
the  insurance  on  said  merchandise  without 
inquiry  as  to  the  mortgage  thereon,  did  con- 
sent to* take  the  risk  on  the  goods  under  mort- 
fage  as  effectually  as  if  consent  had  been  in- 
orsed  on  the  policy.  This  consent  was  in 
writing  insurance  on  mortgaged  property 
without  inquiry,  and  receiving  consideration 
therefor.  JBItm  Live  Stock  F.  db  T.  Ins.  Co, 
y.  Olmstead,  21  Mich.  246,  4  Am.  Rep.  483 ; 
Morrison  y.  Tennessee  M.  db  F.  Ins.  Co.  18  Mo. 
262,  59  Am.  D^.  299.  In  one  portion  of 
plaintiff's  replication,  there  is  a  denial  that 
said  merchandise  was  under  mortgage,  as  al- 
leged by  defendant.  Counsel  explained  that 
this  denial  was  made  by  reason  ot  a  theory  of 
counsel  formerly  in  the  case,  that  under  cer- 
tain decisions  the  instrument  which  pur- 
ported to  be  a  mortgage  was  not  a  mortgage 
on  said  property.  Inasmuch^  however,  as 
19  L.  R.  A. 


that  theory  seems  to  have  been  abandoned, 
and  the  instrument  has  been  treated  as  a. 
mortgage  by  plaintiff's  counsel,  we  think 
such  denial  should  be  stricken  from  the  rep- 
lication. If  this  variance  was  the  ground 
upon  which  the  court  below  concluded  th& 
nonsuit  should  be  granted,  the  ground  of  the 
ruling  should  have  been  signified,  so  that 
plaintiff  may  have  had  an  opportunity  to  re* 
move  the  variance  by  amendment.  Code  Civ. 
Proc.  §§  112.  113.  '  But  it  does  not  appear  in 
the  record  that  the  court  granted  the  motion 
for  nonsuit  on  that  ground. 

Defendant  raises  the  further  objection  that 
it  was  not  furnished  with  proofs  of  loss  as  re- 
quired by  the  policy.  It  is  set  up  in  the 
pleadings  on  behalf  of  plaintiff,  and  showa 
by  testimony  introduced  on  her  part,  that  dc* 
fendant's  aajusting  agent,  on  two  occasions, 
soon  after  the  fire,  took  examinations  of  de» 
fendant,  she  answering  under  oath.  In  re- 
spect to  said  fire,  and  the  property  destroyed, 
entering  into  details  as  to  all  items  and 
values  thereof ;  that  these  examinations  were 
reduced  to  writing,  and  subscribed  and  swora 
to  by  plaintiff:  that  defendant's  said  adjust- 
inff  agent  referred  to  them  as  "  proofs  of  loss,  * 
and  required  plaintiff  to  obtain  duplicate 
bills  01  her  goods  so  destroyed,  which  she 
obtained,  and  delivered  the  same  to  said 
agent ;  that  he  stated  to  plaintiff  that  nothing* 
more  was  required,  and  that  she  would  hear 
from  the  company  inside  of  a  month  or  two ; 
that  by  defendant's  conduct,  through  said 
agent,  plaintiff  was  led  to  believe  it  accepted 
said  examinations,  and  matters  so  furnished 
therewith,  as  sufficient  proofs  of  loss ;  that 
defendant's  said  adjusting  agent  offered  to 
pay  the  loss  on  all  of  the  property  covered 
by  said  policy,  except  that  sustained  on  the 
millinery  goods,  and  also  offered  to  exceed  the 
amounts  written  on  the  other  classes  of  prop- 
erty, offering  plaintiff  $1,000  in  settlement 
of  the  loss  sustained  under  said  policy ;  and, 
in  relation  to  this  proof,  there  is  no  testimony 
showing  that  such  offer  was  made  by  defend- 
ant, as  a  compromise  or  to  **  purchase  peace,  * 
or  with  any  reservation  or  condition  whatever 
in  respect  to  said  offer.  In  addition  to  these 
facts,  it  appears  that  after  defendant  had 
communicated  to  plaintiff  its  refusal  to  settle 
said  loss,  and  denial  of  all  liability  on  said 
policy  plaintiff  served  on  defendant,  at  ita 
ofllce  in  Chicago,  other  formal  proofs  of  loss, 
as  required  by  the  policy.  The  latter  proofs- 
of  loss  however,  were  not  served  on  defend- 
ant within  sixty  days  after  the  loss  occurred, 
as  provided  in  the  policy,  and  defendant 
claims  that,  therefore,  no  proofs  of  loss  were 
furnished.  If  that  state  of  facts  be  true,  it 
follows,  without  question,  that  the  first  ex- 
aminations and  Quplicate  bills  furnishod 
were  accepted  by  defendant  as  sufficient 
proofs  of  loss.  Defendant  wcs  certainl y  com- 
petent to  accept  as  sufficient  any  proofs  of 
loss  it  saw  fit,  even  thouirh  the  proofs  fur- 
nished were  not  exactly  Hike  the  ones  called 
for  by  the  policy,  and  that  it  expressly  ac- 
cepted said  papers  and  examinations  as  suffi- 
cient proofs  of  loss  is  admitte<l,  ns  the  case 
stands,  when  the  motion  for  nonsuit  waft 
made  and  ruled  on.    Dodger  y.  Phctnix  Int. 


isn. 


Hboabobb  y.  Philadelphia. 
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Co.  4a  Wis.  396;  SearU  v.  DweUing-hmm  Ins, 
Co.  152  Mass.  263 ;  OraveB  y.  Merchants  db  B. 
In*.  Co.  82  Iowa,  637. 
Finding  no  grounds  sufficient  to  justify  an 


order  of  nonsuit,   it  will  Is  ordered  that  the 
judgmsnt  entered  by  the  trial  court  he  reversed, 
and  the  cause  remanded  for  new  trial. 
Blake,  Ch.  ,/.,  and  De  Witt,  </.,  concur. 
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Irwin  N.  ME6ARGEE  et  al. 
City  of  PHILADELPHIA,  Appt. 


-Pa.. 


.) 


▲  person  does  not  sustain  a  special  In- 
Jory  not  common  to  the  public  which 
will  i^ve  him  a  rig^ht  of  action  against  a 
city  CD  acoouDt  of  defects  in  that  part  of  a  street 
leadincr  to  hia  warehouse  by  reason  of  the  fact 
Chat  his  business  suffers  from  the  bad  condition 
of  the  pavement  and  his  horses  become  strained 
and  broken  down  and  his  trucks  racked  and  worn 
In  consequence  thereof. 

(February  20, 1893.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  4,  for 
Philadelphia  County,  in  fayor  of  plaintiffs  in 
an  action  brought  to  recover  damages  for  in- 
juries alleged  to  have  been  sustained  by  plain- 
tiffs because  defendant  had  permitted  a  certain 
street  to  become  out  of  repair.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  F.  Warwick,  Oity  Sol,, 
and  E.  Spencer  Miller,  A  est.  City  Sol.,  for 
appellant: 

This  case  is  ruled  by  Oold  v.  Philadelphia, 
115  Pa.  184. 

PlaintifTs  were  aware  of  the  extent  of  alleged 
disrepair  of  the  street.  Each  day  as  the  trucit 
was  driven  to  Sixth  street  they  knew  far  bet- 
ter than  the  city's  inspector  could  be  expected 
to  l(now,  wbat  was  the  condition  of  the  cart- 
wav  on  Wall  street. 

In  JEhie  v.  MagiU,  101  Pa.  616,  47  Am.  Rep. 
739,  this  court  quoted  with  approval  the  lan- 
^naee  of  the  opinion  in  Wilson  v.  Charleston, 
6  Allen,  137,  85  Am.  Dec.  693:  'It  is  settled 
that  if  a  person  knows  a  way  to  be  dangerous 
when  be  enters  upon  it,  he  cannot  in  the  exer- 
cise of  ordinary  prudence  proceed  and  take  his 
chance*,  and  if  he  shall  sustain  damage  look  to 
the  town  for  indemnity." 

A  private  individual  has  no  absolute  right 
agaiust  the  public  authority  for  maintenance  of 
any  highway.  A  street  may  be  vacated  with- 
out liability  to  a  private  individual. 

Paul  V.  Carver,  24  Pa.  207,  64  Am.  Dec. 
€49;  McOee's  App,  114  Pa.  470;  Be  Center 
Street,  115  Pa.  247;  Be  Howard  Street,  142  Pa. 
€01. 

Mr.  William  F.  Johnson  for  appellees. 


Nona.— The  above  illustrates  in  a  more  strUdnflr 
way  tbao  usual  the  necessity  of  special  damage  not 
common  to  the  public  io  order  to  give  a  person  the 
right  to  maintain  a  private  action  for  a  nuisance 
or  public  injury. 

For  the  general  rule  and  illustrations  thereof, 
see  South  Carolina  8.  B.  Co.  v.  South  Carolina  B. 
Co.  4  L.  R.  A.  2W,  and  noU,  20  S.  C.  539. 
10  L.  R.  A. 


Deaot  J,,  delivered  the  opinion  of  the 
court : 

Tiie  plaintiffs'  averment  is  negligence  in 
not  keeping  a  street  in  repair,  whereby,  as 
they  allege,  they  sustained  damage— ^r«^, 
injury  to  their  horse ;  second,  injury  to  their 
truck ;  tfiird,  loss  of  service  of  horse ;  fourth, 
delays  and  interruption  to  business  because 
of  bad  condition  of  street.  These  are  the  un- 
disputed facts,  as  proven  at  the  trial.  Wall 
street  is  a  narrow  way  or  alley,  fourteen  feet 
wide,  running  from  Sixth  to  Seventh  streets, 
between  Catharine  and  Christian.  Before 
February,  1891,  the  buildings  on  each  side 
of  the  street  were  occupied  as  dwellings. 
Then  the  plaintiffs,  who  had  a  paper  store 
at  617  Chestnut  street,  as  an  adjunct  to  their 
business,  turned  two  of  the  buildings  on 
Wall  street  into  one,  and  occupied  it  as  a  rag 
and  paper  warehouse.  Up  to  that  time  the 
street  had  been  paved  with  cobble  stones. 
Plaintiffs  then  commenced  hauling  over  the 
street  to  their  warehouse,  and  continued  so 
to  do  down  to  the  commencement  of  this  suit, 
in  September,  1891.  This  hauling,  in  street 
traflflc,  is  known  as  "heavy  hauling,"  the  or 
dinary  load  being  6,000  pounds;  and,  of 
course,  the  trucks  to  carry  and  the  horses  to 
draw  are  corresponding! y  heavy.  As  a  resul t 
of  this  heavy  hauling  on  a  lightly  paved 
narrow  way,  it  soon  ^ot  in  very  bad  condi- 
tion.  One  of  plaintiffs'  horses,  by  the  ne- 
cessity for  extra  effort  in  drawing  loads  over 
it,  became  so  sprained  and  broken  down  that 
in  five  months  his  value  depreciated  from 
$300  to  $75.  A  truck  which  cost  $300  was 
so  racked  and  worn  that  it  was  not  worth 
$100.  Plaintiffs'  business  suffered,  for  not 
only  was  their  own  access  to  the  warehouse 
more  difficult,  but  customers  were  delayed, 
and  thereby  deterred  from  doing  business 
with  them.  It  is  not  very  hard  to  see  what 
the  jury  saw, — that  these  plaintiffs  would 
have  been  considerably  better  off  if  this  alley 
had  been  paved  for  heavy  hauling.  Seeing 
the  plaintiffs  had  suffered  a  loss,  and  how  it 
might  have  been  saved  them  by  a  pavement 
better  suited  to  tlie  warehousing  business, 
the  jury  undertook  to  make  them  whole  by 
a  verdict  against  the  city  for  $365.35.  The 
court  entered  judgment,  and  the  city  took 
this  appeal. 

On  these  facts,  was  the  city  answerable  in 
damages?  The  learned  judge  of  the  court 
below  instructed  the  jury  not  to  award  any 
damages  because  of  plaintiffs'  inability  to 
haul  lull  loads,  or  for  hire  paid  for  extra 
teams,  or  for  losses  by  interruption  of  busi- 
ness; but  he  permitted  them— apparently 
with  some  doubt  as  to  the  correctness  of  the 
submission — to  find  whether  the  depreciation 
in  value  of  the  horse  and  truck  was  a  special 
damage  to  plaintiffs,  traceable  to  the  negli- 


See  also  24  L.  R.  A.  156;  26  L.  R.  A.  410. 
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gence  of  the  city.  We  think  the  reasons  for 
f^ithdrawing  the  first- mentioned  items  ought 
10  havo  impelled  him  to  treat  the  claim  on 
the  horse  and  truck  in  the  same  way.  We 
io  not  see  that  the  law  warranted  any  dis- 
tinction. Unless  a  legal  duty  with  respect 
to  Hiis  street  was  imperative  on  the  city,  rrom 
the  neglect  of  which  a  special  injury  resulted 
to  plaintiffs,  the  judgment  is  wrong.  It  is 
settled  in  this  state  that  a  city  or  other  mu- 
nicipality is  held  to  no  higher  measure  of 
duty  than  that  of  keeping  its  highways  and 
streets  in  a  reasonably  safe  condition  for  the 
use  of  the  public,  having  in  view  the  or- 
dinary requirements  of  the  public.  No  duty 
is  imposed  with  respect  to' a  particular  in- 
dividual, whose  requirements  are  special  to 
him.  When  a  highway  is  opened,  the  pub- 
lic is  Invited  to  travel  upon  and  use  it  in 
such  manner  as  accords  with  its  general  de- 
sign and  structure.  They  are  not  invited  to 
use  it  for  a  purpose  wholly  and  obviously 
unsuited  to  its  strength,  and  which  was  never 
contemplated  by  its  builders ;  are  not  Invited, 
as  this  court  has  latelv  held,  to  run  a  trac- 
tion engine  upon  a  light,  wooden  bridge, 
never  designed  for  such  a  weight.  If  any 
one  of  the  public,  in  the  ordinary  use  of  the 
way,  without  fault  on  his  part,  suffers  spe- 
cial damage,  not  common  to  the  puouc,  be- 
cause of  the  negligence  of  the  municipality 
either  in  constructing  or  maintaining  it,  he 
has  ground  for  an  action.  The  legal  liabil- 
ity arises  from  the  neglect  of  the  legal  dutj 
to  keep  the  way  reasonably  safe  for  ordi- 
nary public  requirements.  But,  so  far  as  con- 
cerns the  design  or  material  of  the  structure 
of  the  street  or  highway,  that  is  a  matter  in 
the  discretion  of  the  municipality.  No  legal 
duty  to  pave  with  a  particular  material,  or 
in  a  particular  method,  is  imposed  by  law ; 
nor  is  there  any  legal  obligation  for  uniform- 
ity of  construction  on  all  the  streets  or  wajrs ; 
nor  do  new  and  unexpected  uses,  requiring 
great  changes,  impose  upon  the  municipality 
the  duty  or  at  once  reconstructing  the  street 
or  alley  to  suit  the  use.  No  legal  duty  ex- 
isting in  either  instance,  there  is  no  legal 
liability  for  its  neglect.  Of  course,  on  all 
municipalities  created  and  existing  for  the 
public  benefit  there  is  imposed  a  politic;.! 
duty  of  maintaining  the  public  improve- 
ments in  keeping  with  the  times,  increase  in 
population,  and  business  interests ;  but  this 
auty  is  within  the  legislative  discretion  of 
the  city.  If  it  be  neglected,  the  public  suf- 
fers in  falling  off  of  business,  decrease  of 
population,  exasperating  delays  and  hin- 
drances to  travel  and  tramc  and  depreciation 


of  values.  In  such  case,  each  individual  ot 
the  corporate  communitv  suffers  pecuniary 
loss;  some,  by  reason  of  particular  locality 
or  business,  greater  than  others;  but  this 
gives  them  no  right  of  individual  action 
against  the  city,  because  of  the  familiar  prin- 
ciple that  ''a  public  right  cannot  be  vindi- 
cated by  a  private  action.**  Clearly  this 
alley  was  not  paved  to  suit  the  new  and  un- 
expected business  plaintiffs  chose  to  put  upon 
it.  It  was  very  narrow,  and  paved  with 
cobble.  Before  they  went  there,  the  city  au- 
thorities, in  the  exercise  of  their  discretion, 
doubtless  thought  this  sort  of  pavement  suffi- 
cient for  the  traffic  then  upon  it.  The  plain- 
tiffs, with  all  this  knowledge,  took  two  of 
the  buildings,  turned  them  into  a  warehouse, 
and  at  once  commenced  what  was  wholly 
unsuited  to  cobble  stone, — the  heavy  |iauling 
incident  to  warehousing.  The  sunace  ^ave 
way,  and  the  street  got  in  bad  condition. 
The  real  ground  of  plaintiffs'  complaint  is, 
as  disclosed  by  the  evidence,  the  city  did  not 
keep  pace  in  improvements  with  the  demands 
of  business  on  that  particular  street ;  that  is 
it  ought  to  have  taken  up  the  cobble,  and 
repaved  with  Belgian  block.  Perhaps  it 
ouffht,  but  neither  the  jury  nor  we  are  the 
juages  of  that ;  it  Is  a  question  for  the  city. 
The  argument  that  from  the  evidence  the 
plaintiffs  sustained  a  special  damage  is  not 
convincing.  Their  damaee  was  special  in 
amount  only,  not  in  kind.  The  vexatious 
daily  strain  of  heavy  hauling  over  this  bad 
way  necessarily,  in  the  course  o^  a  few 
months,  broke  down  their  horse  aud  truck. 
There  was,  as  to  both,  a  serious  depreciation 
in  value,^  and  greater  loss  to  them  than  to 
others  of  the  public  who  used  the  street  less ; 
but  the  others  suffered  the  same  kind  of  less, 
only  in  less  decree.  Every  case  cited  by 
counsel  for  appellees  is  one  where  the  traveler 
sustained  a  special  injury  not  common  to  the 
public  who  used  the  hijrhway.  A  public 
wrong,  if  this  were  such  a  wrong  as  is  al- 
leged, amounting  to  a  public  nuisance,  is 
reached  at  the  suit  of  the  public  in  another 
court,  by  an  altogether  different  form  of  pro- 
ceeding. But  this  whole  question  was  so 
fully  considered  in  the  report  of  the  master, 
the  late  E.  Coppee  Mitchell,  Esq.,  affirmed 
by  this  court  in  an  opinion  by  OMef  Justice 
Paxson  in  Gold  v.  P/dladdphia,  115  Pa.  184, 
that  we  can  add  nothing  to  what  is  there  so 
clearly  shown. 

The  appellant's  first  assignment  of  error, 
that  the  court  erred  in  refusina:  to  direct  a 
verdict  for  defendant,  is  sustained,  sjidjvdg- 
ment  rwersed. 


MISSISSIPPI  SUPREME  COURT. 


Charles  DOLLMAN  etai,  Appts,, 

J.  G.  MOORE. 

( Miss. ) 

1.  ▲  board  of  school  trustees  is  not  a 


HOTJL—Who  or  ichat  is  inelvded  in  Vu  term  **2>er- 

1.  DefinttUma, 
The  word  **  persons  **  includes  artifioial  persons, 
l'^  L,  R.  A. 


*'  person*'  within  the  meaningr  of  a  statu  to  .•*p- 
thorizlngr  attachment  against  '"peraons"  who 
have  in  their  hands  eifeccs  of  or  are  iDdebtod  lo 
a  nonresident,  absent  or  abscondinir  debtor. 
8.  OamlslmieBt  of  a  debt  due  to  a  non- 
resident  need  not  be  based  on  any 

corporations,    and   quasi   oorporationa.    Sc'd;;-\\-. 
Stat.  &  Const  L.  872. 

In  the  oonstruotion  of  an  Act  deflnlntr  tlie  mau- 
nerof  commencing  civil  actions  **  when  th.>  per- 


See  also  23  L.  R.  A.  785. 


189a 


DoLLMAN  Y.  Moore. 


(23 


ttatnte  bat  may  be  made  nnder  the  general 
priDdpicB  of  equity  without  any  prior  Judgment 
It  law. 
8.  The  objeetioii  that  a  board  of  acfaool 
trustees  is  not  suhjeet  to  gfamiahment, 
if  not  made  by  the  b<Mad,  cannot  be  raised  by 
the  principal  debtor. 

(NoTomber  fBL  UMBSJ 

APPEAL  by  defeodant,  Charles  DollmaD, 
and  his  alleged  assignee,  the  Cole  I^Ianu- 
facturing  Company,  from  a  decree  of  the 
Chancery  Court  for  Yazoo  County  in  favor  of 
plaintiff  in  a  garnishment  proceeding  against 
the  Board  of  School  Trustees  of  Yazoo  City 
to  recover  money  due  from  it  to  defendant 
Dollman  for  work  and  labor  done  in  the  erec- 
tion of  a  school  building  in  which  a  judgment 
had  been  entered  in  favor  of  plaintiff.  Af- 
frmetL 

The  facts  are  stated  in  the  opinion. 

Messrs,  Callioan  A  Green  and  Wil- 
liams  A  Willianui  for  appellants. 

Messrs.  Henry  A  Richardson  and 
Campbell  A  Hudson  for  appellee. 

Cooper,  J,,  delivered  the  opinion  of  the 
court: 

The  appellee  exhibited  his  bill  in  the 
chancery  court  of  Yazoo  county  against 
Charles  Dollman,  a  nonresident  of  this  state, 


and  against  the  board  of  school  trustees  of 
Yazoo  City.  The  bill  alleges  that  Charles 
Doll  man  is  indebted  to  complainant  for  work 
and  labor  done  by  him  in  and  about  the  erec- 
tion of  a  school  building,  which  Dollman 
contracted  to  build,  and  did  build,  under  a 
contract,  with  said  board  of  trustees,  and 
that  said  board  of  trustees  are  indebted  to 
Dollman  in  a  sum  in  excess  of  the  debt  due 
complainant.  The  prayer  is  that  the  board 
of  trustees  may  be  directed  to  pay  complain- 
ant out  of  the  fund  in  its  hands,  due  to  Doll- 
man, the  amount  he  owes  complainant.  The 
board  of  trustees  answered,  admitting  an  in- 
debtedness CO  Dollman,  but  stating  that  the 
building  had  not  been  finished,  and  that  it 
could  not  be  known  what  amount,  if  any, 
would  remain  in  its  hands.  Subsequently 
the  board  filed  another  answer,  stating  that 
the  building  had  been  finished,  and  the  board 
had  in  its  hands  the  sum  of  $1,500  as  balance 
due  on  the  building,  but  that  since  its  former 
answer  had  been  filed  the  board  had  received 
notice  that  Dollman  had  transferred  his  right 
to  the  fund  to  the  Cole  Manufacturing  Com- 
pany, which  company,  it  asked,  might  be 
made  ^  party  to  the  proceedings.  The  Cole 
Manufacturing  Company  was  oamitted  to  de- 
fend, but,  since  it  is  not  disputed  that  ita 
claim  to  the  fund  was  by  yirtue  of  an  agree- 
ment made  by  Dollman  after  process  served 
in  the  original  proceeding,  its  answer  need 


•on  on  whom  the  service  is  to  be  made  resides  out 
of  the  sfxLte,^  it  was  said  that  the  word  **  person  "  is 
1  generic  term  and  iocludcs  artiflcfal  as  well  as  nat- 
ural persons.  Douglass  v.  Pacific  Mall  6.  S.  Co.  4 
CaLSM. 

Under  the  Statute  of  81  Eliz.,  chap.  7,  respecting 
the  erection  of  a  cottaffe,  which  pro\ides  that  **  no 
person  shall,**  etc,  Ixyrd  Ooke  says:  **Thls  extends 
to  persoDs  politic  and  inoorporate.**   2  lost.  798. 

The  word  ^  person  "  in  a  statute  may  extend  to 
bodies  politic  and  corporate.  Bicker  v.  American 
L.*T.  Co.140Mas8.8i6. 

'*  Artificial  persons  included)  a  collection  or  suc- 
cession of  natural  persons  forming  a  corporation; 
fl)  a  collection  of  property  to  which  the  law  at- 
tributes the  capacity  of  having  rights  and  duties. 
The  latter  class  of  artificial  persons  is  only  recog- 
nized to  a  limited  extent  in  our  lair;  examples  are 
—the  estate  of  a  bankrupt  or  deceased  person.** 
BapalJeftL.LawDicL 

&  Isasovereiontyapsnonf 

The  word  •*  person  '•  cannot,  except  by  express 
definition,  be  extended  so  as  to  include  a  govem- 
meot  or  sovereignty.    Re  Fox,  63  N.  Y.  636. 

The  word  ** persons**  where  used  in  a  statute 
does  not  include  the  state.  McBride  v.  Pierce 
GouDty  Comrs.  44  Fed.  Rep.  17. 

The  term  *'  person  **  as  used  in  the  Statute  of  Wills 
In  New  York  cannot  be  extended  so  as  to  include 
the  Federal  government.  United  States  v.  Fox,  94 
U.&815,24L.ed.l(B. 

But  a  fitate  is  a  person  within  the  Texas  Act  of 
March  20, 1848,  providing  a  penalty  for  the  fraudu- 
lent  alteration  or  false  making  of  a  public  record 
"with  latent  that  any  person  may  be  defrauded.** 
Martin  v.  State,  24  Tex.  CL 

And  in  Republic  of  Honduras  v.  Soto,  112  N.  Y. 
no,  it  was  held  that  a  foreign  independent  govern- 
ment was  a  person  within  the  statute  providing 
that  when  an  action  is  brought  by  u  '*  person  resid- 
ing without  the  state,**  the  defendant  niay  require 
security  for  costs. 

!o  t  N.  Y.  Kev.  StaL,  703,  9  86,  it  is  declared  that 
19L.R.A. 


when  the  word  **  person  **  is  used  in  the  chapter  to 
designate  the  party  whose  property  may  be  the 
subject  of  any  offense,  it  shall  be  construed  to  in- 
clude the  United  States  or  any  state  government. 

8.  ^re  corporations  perKmsf 

In  Pharmaceutical  Soa  v.  London  &  P.  S.  Asso., 
L.'R.  6  App.  Cas.  867,  Lord  Blackburn  said:  **  1  think 
that  in  an  Act  of  Parliament  unless  there  be  some- 
thiuff  to  the  contrary,  probably  (I  would  not  like  to 
pledge  myself  to  that)  it  ought  to  be  held  to  in- 
clude both  [a  natural  person  and  an  artificial  per- 
son]. I  huve  equally  no  doubt  in  common  talk,  in 
the  language  of  men  (not  speaking  technically),  a 
*  person*  does  not  include  a  corporation.  .  .  . 
In  technical  language  it  may  include  the  other  [an 
ariiflcial  person],  but  which  meaning  it  has  in  any 
particular  act,  must  depend  upon  the  context  sub- 
ject-matter. I  do  not  think  that  the  presumption 
that  it  Includes  an  artificial  person— a  corporation 
—(if  the  presumption  does  arise)— is  at  all  strong." 

The  term  '*  persons  '*  used  in  a  statute  embraces 
corporations,  unless  the  intention  of  the  Legisla- 
ture is  manifest  that  corporations  were  to  be  ex- 
cluded from  its  operation.  Crafford  v.  Warwick 
County  Suprs.  10  L.  R.  A.  129,  16  Va.  L.  J.  1:  Strib- 
bling  V.  Bank  of  the  Valley.  6  Rand.  (Va.)  182. 

And  it  was  decided  in  Bray  v.  Wallingford,  20 
Conn.  418,  and  Seymour  v.  Over-River  School  Dlsi. 
53  Conn.  607  (following  Knox  v.  Protection  Ins.  Co. 
0  Conn.  490),  that  a  territorial  corporation,  such  as  a 
town  or  a  school  district,  as  well  as  a  pecuniary  cor- 
poration, was  a  person,  within  the  meaning  of  a 
statute  as  to  attaching  debts  due  from  any  person. 

These  cases  were  followed  in  Flagg  v.  Piatt,  S3 
Conn.  216,  which  extended  the  statute  to  include  a 
corporation. 

By  the  Texas  Revised  Statutes  it  Is  provided  that 
the  word  ** person**  shall  include  a  corporation. 
Fagan  v.  Boyle  Ice  Mach.  Co.  65  Tex.  831. 

A  corporation  may  sue  or  be  sued  like  a  natural 
person.  Libbey  v.  Hodgdon,  0  N.  H.  894;  North 
Missouri  R.  Co.  v.  Akers,  4  Kan.  453L 


See  also  20  L.  R.  A.  250. 
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not  be  considered.  Dollman  demurred  to  the 
bill,  and,  that  being  overruled,  he  answered, 
and  the  cause  proceeded  to  final  hearing, 
where  a  decree  was  made  in  favor  of  com- 
plainant, from  which  decree  Dollman  and 
the  Cole  Manufacturing  Company  appeal. 
The  defense  made  by  Dollman  to  the  proceed- 
ing rests  upon  three  grounds:  First,  that 
the  proceeding  Is  a  statutory  attachment  in 
chancery,  and  that  the  demand  sought  to  be 
subjected  is  not  within  the  terms  of  the  stat- 
ute ;  Second,  that  it  is  against  public  policy 
to  permit  governmental  agencies  to  be  gar- 
nished or  drawn  into  controversies  with  jnri- 
vate  persons  touching  matters  with  which 
they  have  no  concern,  and  that  this  immunity 
is  not  a  mere  privileire,  which  may  be  waived 
by  the  body  politic,  but  is  jurisdictional  in 
character,  and  may  be  insisted  on  by  any 
party  to  the  suit,  and  at  any  stage  of  the 
proceedings;  third,  a  denial  of  the  debt 
sought  to  be  collected.  It  is  evident  that  the 
proceeding  was  instituted  and  prosecuted  as 
one  under  our  statute  regulating  attachments 
in  chancery,  and,  if  it  be  true  that  it  can  be 
supported  only  by  the  statute,  must  fail,  for 
the  reason  that  tlie  statute  has  no  application, 
because  of  the  character  of  the  debt  sou>;ht 
to  be  subjected  to  the  complainant's  demand. 
The  provision  of  the  Code  providing  for  at- 
tachment in  chancery  against  nonresidents 
is  as  follows:    **The  said  chancery  courts 


shall  have  jurisdiction  of  attachment  suits 
against  any  nonresident,  absent,  or  abscond- 
ing debtor  who  lias  lands  and  tenements  with, 
in  this  state,  or  against  any  such  debtor  and 
persons  in  this  state  who  have  in  their  bunds 
effects  of,  or  are  indebted  to,  such  nonresi- 
dent, absent,  or  absconding  debtor."  Codo 
1880,  g  1832.  It  is  not  pretended  that  the 
defendant  has  lands  or  tenements  in  this  state. 
The  statutory  jurisdiction  must  therefore  rest 
upon  the  clause  of  the  statute  giving  attach- 
ment against  a  nonresident,  absent,  or  ab- 
sconding **  debtor,  and  persons  in  this  state 
who  have  in  their  hands  effects  of  or  are  in- 
debted to  such  nonresident,  absent,  or  ab- 
sconding debtor."  Is  a  municipal  corpora* 
tion  a  "person,"  within  the  meaning  of  the 
statute?  Primarily  the  word  ** person"  means 
a  natural  person,  but  when  used  in  statutes 
its  signification  is  so  controlled  by  the  con- 
text that  it  may  be  said  to  rest  upon  it.  Or- 
dinarily it  may  be  supposed  that  in  general 
statutes  the  word  is  intended  to  include  bot  i 
natural  and  artificial  persons.  Lord  Black- 
bum  in  Pharmaceutical  8oe,  v.  London  d  P. 
8.  Auo.  L.  R.  5  App.  Cas.  857.  The  word 
may  or  may  not  include  the  state  and  its  sub- 
divisions. 18  Am.  &  Eng.  £ncyclop.  Law, 
title  Persona,  p.  408,  note  2,  where  many  au- 
thorities are  cited.  Whether  a  state  or  mu- 
nicipal itj  or  other  corporation  exercising  a 
subdivision  of  its  sovereignty  is  included  by 


a.  Under  l(w»rtU]lifng  to  fOtaehment. 

In  Knox  v.  Protection  Ids.  C!o.,  0  OoDn.  4S0,  it  was 
held  that  the  defendant  company  was  a  person 
within  the  meaohv  of  the  Act  relating  to  foreign 
attachments  See  also  Bray  v.  WalUnffford,  2Q 
Conn.  418. 

A  corporation  is  a  person  and  is,  aa  such,  entitled, 
or  liable,  to  the  Attachment  Laws.  Planters  &  M. 
Bank  v.  Andrews,  8  Port.  (Ala.)  404. 

A  corporation  is  a  parson— ha  vingr  a  local  habita- 
tion and  a  name-and  its  property  witblo  the  state 
ie  subject  to  attachment.  South  Carolina  R.  Go.  v. 
McDonald,  6  Ga.  681.  And  see  Selma,  R.  &  D.  R.  Co. 
V.  Tyson,  48  Ga.  851. 

In  McQueen  v.  Middletown  Mf^.  Co.,  16  Johns.  6, 
an  attachment  under  an  Act  relating  to  absoond- 
inff  and  absent  debtoi-s  was  held  not  to  lie  against 
estate  of  a  corporation  existing  in  another  state, 
for  the  Act  applied  to  natural  persons  only. 

b.  UndierlayBer^lalina  to  taxation. 

In  England  a  corporation  seised  of  land  in  fee  for 
their  own  profit  are  considered  as  occupiers  or  in- 
habitants, and  liable  to  be  rated  for  the  poor  tax. 
Bex  V.  Gardner,  Cowp.  79. 

Under  an  Act  for  tbe  asseesment  and  collection  of 
taxes  which  speaks  only  of  persons  it  has  been  held 
that  corporations  are  liable  for  the  property  owned 
by  them.   People  v.  Utica  Ins.  Co.  15  Johns.  858. 

In  People  v.  New  York  Tax  Comrs.,  23  N.  Y.  242, 
the  words  ^^persons  and  associations,**  as  used  in 
an  Act  providing  for  the  collection  of  taxes  im- 
posed on  the  property  of  nonresidents  were  con- 
strued to  include  corporations. 

Foreign  corporations  are  comprehended  within 
the  words  ^'persons  and  associations*'  in  the  Act  of 
1855  providing  that  **all  persons  and  associations 
doing  business  in  tbe  state  of  New  York  .  .  . 
shall  be  assessed  and  taxed  on  all  sums  invested 
in  any  manner  in  said  business,"  etc.  British  Com- 
mercial L.  Ins.  Co.  V.  New  York  Tax  &  Assess. 
Comrs.  1  Keyes.  803 ;  People  v.  McLean.  80  N.  Y.  250. 

In  School  Directors  v.  Carlisle  Bank,  8  Watts, 
289,  it  was  held  that  corporations  were  not  referred 
19Ii.R.A. 


to  in  the  Tax  Law  of  March  25, 1831,  of  Pennsylva- 
nia, which  provided  that  tbe  personal  property  of 
any  person  whatever  .  .  •  shall  be  subject  to 
a  yearly  tax.'* 

Mr,  Justice  Kennedy,  delivering  the  opinion  of 
the  court,  said :  '^Although  it  cannot  be  denied 
but  that  the  bank,  being  a  corporation  and  there- 
fore a  person  in  contemplation  of  law,  may  be 
included  by  tbe  use  of  the  term  'person,*  yet  in 
the  construction  of  statutes  the  terms  or  language 
thereof  are  to  be  taken  and  understood  according 
to  their  ordinary  and  usual  signification,  as  they 
are  generally  understood  among  mankind  unless 
it  should  appear  from  tbe  context  and  other  parts 
of  the  statute  to  have  been  intended  otherwise,  and 
if  so,  the  intention  of  the  Legislature,  whatever  it 
may  be,  ought  to  prevail.  .  .  .  Besides  it  has 
generally,  if  not  universally,  been  the  case  that  the 
Legislature  in  passing  Acts  when  it  was  Intended 
that  theprovisions  thereof  should  extend  to  cor- 
porations as  well  as  to  individuals,  designate  spe- 
cifically, so  as  to  leave  no  room  for  doubt.** 

This  rule  was  declared  in  Philadelphia  Sav.  Fund 
Soo.  v.  Yard,  0  Pa.  8S0,  to  be  **wise  and  of  good  au- 
thority." 

Corporations  are  not  Included  in  the  phrase  ^^any 
person  or  persons  whatsoever,**  in  the  first  section 
of  the  Pennsylvania  Act  of  June  80,  1855,  relating 
to  the  taxation,  and  exemption  from  taxation,  of 
certain  property.    Fox*s  App.  112  Pa.  887. 

c.  WUMn  stottites  €/  Hmiialion. 

A  corporation  is  a  **per8on**  within  the  meaning 
of  the  Statute  of  Limitations.  People  v.  Trinity 
Church  Rector,  22  N.  Y.  44. 

As  to  the  right  of  a  foreign  corporation  to  plead 
the  Statute  of  Limitations,  see  Winney  v.  Sand- 
i  wich  Mfg.  Co.  aowa)  18  L.  B.  A.  624,  and  note. 

d.  Under  Conttitvtion, 

Private  corporations  are  persons  within  the 
meaning  of  the  14th  Amendment  of  tbe  United 
States  Constitution.  Charlotte,  C.  &  A.  ft.  Co.  v. 
Gibbes,  142  U.  S.  886, 35  L.  ed.  1061.    And  see  note  to 
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the  tenns  of  a  statute — not  being  expressly 
named— must  be  determined  by  a  considera- 
tion of  the  subject-matter  of  tne  statute,  its 
purpose  and  effect.  Where  the  statute  pri- 
marily refers  to  matters  foreign  to  the  ordi- 
nary functions  of  public  corporations,  and 
imposes  burdens,  duties,  or  liabilities  upon 
them  without  any  corresponding  benefits,  the 
inference  must  be  that  it  was  not  the  legis- 
lative purpose  that  such  corporation  should 
be  subject  to  its  provisions.  The  inconven- 
ience whidi  would  arise  from  subjecting 
these  bodies,  created  for  the  performance  oi 
public  functions,  to  be  proceeded  against  as 
garnishee  at  law  and  in  equity,  and  where 
a  mere  neglect  to  respond  to  a  summons 
would  subject  the  public  represented  by 
such  corporation  to  the  burden  of  a  judgment 
for  the  demand  of  the  attaching  creditor  is 
strongly  persuasive  against  such  construction 
of  the  statute  as  would  include  these  bodies. 
We  are  therefore  of  opinion  that  the  gar- 
nishee in  this  case  was  not  a  "  'person*  hav- 
ing in  his  hands  effects  of  or  indebted  to  the 
nonresident  defendant,  **  and  that  the  proceed- 
ing, in  so  far  as  it  was  founded  upon  the 
statute,  must  fail. 

It  remains  to  be  inquired  whether,  with- 
out regard  to  the  statute,  but  under  the  gen- 
eral principles  of  equity,  the  decree  should 
be  upheld.  By  the  Act  of  June  7,  1822, 
(Hutch.  Code,  764,)  the  statutory  remedy  of 


attachment  in  chancery  against  nonresident 
defendants  was  provided.  More  than  twenty 
years  afterwards  a  bill  was  exhibited  by  a 
nonresident  against  a  nonresident  owning 
land  in  this  state,  to  subject  the  lands  to  the 
payment  of  a  debt  for  which  the  complain- 
ant had  recovered  judgment  in  another  state. 
The  bill  was  framed  without  reference  to  the 
statute,  and  was  sought  to  be  supported  upon 
the  general  principles  of  equity.  Judge 
Clayton,  in  delivering  the  opinion  of  the 
court,  said :  **  There  was  an  order  of  publ  ica- 
tlon  in  the  chancery  court,  and  a  decree  pro 
confe890  entered,  which  was,  however,  after- 
wards set  aside,  and  the  bill  dismissed.  The 
nound  of  dismissal  was  the  want  of  juris- 
diction, the  chancellor  being  of  opinion  that 
his  court  had  no  jurisdiction  over  the  person 
of  the  defendant,  and  none  over  the  fund 
sought  to  be  subjected,  unless  there  had  been 
a  previous  judgment  of  law  in  this  state. 
Apart  from  anjf  legislative  enactment,  this 
view  was  certainly  correct.  By  the  recog- 
nized principles  and  rules  of  proceedings  m 
the  English  chancery  court,  this  case  would 
be  beyond  the  sphere  of  its  jurisdiction." 
The  court  then  proceeded  to  show  that  by 
virtue  of  the  statute  the  bill  might  have  been 
so  amended  as  to  be  maintainable,  but,  the 
decree  being  correct  on  the  bill  as  framed, 
it  was  affirmed.  Zeeharie  v.  Bowers,  1  Smedes 
<&  M.  584,  40  Am.  Dec.  111.     Since  the  de- 


l/ouisville  Safety  Vault  &  T.  Go.  v.  LoulsvlUe  h 
K.  R.  Co.  (Ky.)  14  L.  R.  A.  679.  parafirraphB  in  point 
bein^r  on  p.  680  (corporations  as  citizens)  and  p. 
666  (oorporationa  as  persona). 

a.  !7fider  mfoeeHafMoia  stotiites. 

In  Propagation  of  Gospel  Soc.  in  F.  P.  y.  New 
Haven.  21  U.  8.  8  Wheat.  464, 6  L.  ed.  682,  it  was  held 
that  a  corporation  is  a  person  and  as  such  en- 
titled to  the  protection  of  the  6th  article  of  the 
Treaty  of  1783w 

Corporations  are  to  be  deemed  and  considered 
peiBons  within  the  provision  of  the  5th  section  of 
the  Act  of  Congress  of  1797,  and  the  priority  of 
the  United  States  exists  as  to  debts  due  by  them 
to  the  United  States.  West  v.  Brashear,  87  (J.  S. 
12  Pet.  102,  9  L.  ed.  1016. 

The  term  "^any  person*^  in  the  Act  of  Conflrress 
of  April  20,  1871^  providing  for  the  liability  of 
any  one  who  deprives  another  of  rights  secured 
hy  the  Constitution,  includes  corporations.  North- 
western Fertilizing  Co.  v.  Hyde  Park,  8  Biss.  480. 

Corporations  and  bodies  politic  are  embraced  in 
the  term  "any  person  or  persons"  in  an  Act  of 
Congress  making  it  a  felony  to  destroy  any  ves- 
eel  at  sea  with  intent  to  defraud  the  under- 
writen.  United  States  ▼.  Amedy,  24  U.  &  11  Wheat. 
aSdS,  6  L.  ed.  602. 

A  corporation  owning  land  on  which  a  high- 
way is  laid  is  a  person  within  the  meaning  of  the 
statute  giving  a  right  of  appeal  to  every  person 
who  may  consider  himself  aggrieved  by  an  order 
of  the  commissioner  laying  out  such  highway. 
People  y.  liay,  27  Barb.  238. 

In  Boyd  v.  Croydon  B.  Co.,  4  Bhig.  N.  a  660,  it 
was  held  that  where,  in  the  Act  incorporating 
the  company,  ft  was  provided  that  no  action  was 
to  be  brought  against  any  person  for  anything 
done  in  pursuance  of  the  Act  wltboat  a  previous 
notice  of  twenty  days,  the  word  '^person*^  includ- 
ed the  corporation. 

And  a  corporation  is  a  person  within  the  statutes 
•gainst  usury.    Commercial  Bank  of  Manchester 
▼.  Nolan,  7  How.  (Missj  608. 
tOIuRiL 


Corporations  are  persons  within  the  meaning  of 
the  term  as  used  in  the  Revenue  laws.  Louift- 
vlUe  &  N.  B.  Co.7.Com.  1  Bush, 250. 

A  railway  company  is  a  person  within  the 
statute  authorizing  suit  to  be  brought  against  per- 
sons committing  trespasses  in  the  county  where 
the  trespass  is  commuted.  Bartee  v.  Houston  h 
T.  Cent.  R.  Co.  88  Tex.  648. 

A  corporation  is  entitled  to  the  lien  of  a  ma- 
chinist under  section  1906  of  Irwin's  Code.  Loudon 
V.  Coleman,  60  Ga.  663. 

An  association  formed  under  the  Act  of  June  2, 
1874,  providing  for  the  formation  of  limited  part- 
nership la  within  the  Act  of  May  8,  1876,  providing 
for  an  action  of  trespass  against  '*any  person  or 
corporation."  Oak  Bidge  Coal  Co.  v.  Rogers, 
108  Pa.  147. 

A  corporation  is  a  living  person  within  the  mean- 
ing of  N.  Y.  Code  Proc,  8809,  allowing  a  party  to 
be  a  witness  in  his  own  behalf  if  the  adverse  party 
or  person  in  interest  is  living.  J^eld  v.  New  York 
Cent.  R.  Co.  20  Barb.  176;  Wright  v.  New  York 
Cent.  R.  Co.  28  Barb.  80:  Johnson  v.  Mcintosh,  81 
Barb.  267;  La  Farge  v.  Exchange  F.  Ins.  Co.  22  N. 
Y.852. 

A  corporation  Is  not  required  to  obtain  a  license 
to  conduct  the  business  of  plumbing  when  it  em- 
ploys only  licensed  plumbers,  and  the  right  of  cor- 
porations to  engage  in  such  business  is  recognized 
by  the  statute,  although  one  section  declarefl  tliat 
no  **person"  shall  engage  in  or  work  at  such  busi- 
ness without  a  license.    Davidson  v.  State,  Md. 

The  main  case  is  similar  to  a  recent  Texas  decis- 
ion. A  municipal  corporation  Is  not  a  person 
within  the  meaning  of  Texas  Rev.  Stat.,  art.  2809, 
subd.  1, 2,  creating  a  liability  for  the  death  of  one 
person  by  the  negligence  of  another.  Ritz  v.  Aus- 
tin (Tex.  App.)  Nov.  9, 1892.  But  see  Bray  v.  Wall- 
ingford,  20  Conn.  418. 

It  is  clear  that  as  to  municipal  corporations  the 

question  is  chiefly  one  of  legislative  intention  to 

be  determined  by  the  Q>ntext  and  oir<rimstanoes 
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cision  in  this  case  all  the  attachments  in 
chancery  against  nonresidents  have  been,  so 
far  as  we  are  advised,  under  the  statute,  and 
there  has  been  no  case  in  which  it  has  been 
sou  eh  t  to  uphold  the  jurisdiction  of  the  court 
in  this  class  of  cases  without  reference  to  its 
provisions.  There  are,  however,  innumer- 
able dicta  in  cases  since  Zecharie  v.  Bowers 
in  which  the  rule  therein  announced  has  been 
declared.  The  subject  has  not  been  examined 
since  the  decision  in  that  case,  for  the  reason 
that  no  necessity  has  existed  for  appealing 
to  the  general  jurisdiction  of  equity,  since 
almost  every  imaginable  case  where  relief 
can  bo  offered  at  all  is  within  our  statute. 
But  we  are  not  satisfied  with  the  rule  an- 
nounced in  S^ecfiarie  v.  Bowers.  We  think 
the  decision  there  should  have  been  for  the 
complainant.  The  general  rule  undoubtedly 
is  that  a  court  of  equity  will  not  lend  its  aid 
to  enforce  a  demand  until  there  has  been  a 
judgment  at  law,  and  in  some  cases  an  ex- 
ecution thereunder  with  a  return  of  nvMa 
bona.  But  the  rule  never  was  of  universal 
application,  and  was  limited  by  the  reason 
upon  which  it  rested.  Where  the  debtor 
died,  or  was  beyond  the  seas,  the  complain- 
ant could  have  relief  in  equity.    The  prin- 


ciples upon  which  the  rule  rested  were  that 
legal  questions  should  be  tried  by  courts  of 
law,  and  that  suitors  should  exhaust  their 
legal  remedies  before  resorting  to  courts  of 
equity.  But  how  can  a  creditor  obtain  a 
judgment  at  law  upon  which  the  jurisdiction 
of  equity  would  rest  against  a  nonresident 
debtor?  'He  might,  it  is  true,  go  to  the  ju- 
risdiction of  the  debtor,  there  sue  and  recover 
judgment  and  have  execution  and  nuUa  bona 
thentin,  but  such  proceedings  would  advance 
him  no  step,  for  where  a  judgment  at  law  ia 
essential  it  must  be  a  domestic  one.  Tarbdl 
V.  Origgs,  8  Paige,  208,  8  L.  ed.  119.  In  the 
absence,  then,  oi  a  statutorv  remedy  by  at- 
tachment at  law  or  in  equity,  it  would  be 
impossible  to  subject  the  estate  of  a  nonres- 
ident to  the  payment  of  his  debts.  It  would 
be  a  surprising  condition  of  affairs  if  a  non- 
resident debtor  owning  property  in  this  state- 
to  creditors  resident  here  could  never  have 
been  compelled  to  pay  his  debts  by  the  courts 
of  the  state  exercising  their  common-law  ju- 
risdiction. The  authorities  are  numerous 
that  under  such  circumstances  resort  may  be 
had  to  equity  in  the  first  instance.  In  Farrar 
V.  Easelden,  9  Rich.  Eq.  886,  the  court  said : 
"Where  a  debtor  is  absent  from  the  state, 


4.  It  includeB  women. 

The  word  ^'persons,**  in  its  natural  and  usual 
Blffniflcation,  iooludes  women  as  well  as  men. 
Opinion  of  the  Justices,  186  Mass.  680. 

And  the  word  ^^permns"  in  the  second  section  of 
Mass.  Stat.  1879,  provldinir  for  the  appointment  of 
'^nine  persons  who  shall  ooostitute  a  state  board  of 
health,  lunacy,  and  charity*^  includes  women. 
Opinion  of  the  Justices,  186  Mass.  678. 

A  married  woman  is  a  person  within  themeanintr 
of  Mass.  Pub.  Stat.,  chap.  157,  1 112,  provldm^  for 
proceedingrs  against  insolvents.  Binney  v.  Globe 
National  Bank,  6  L.  R.  A.  879, 150  Mass.  580. 

Under  the  Connecticut  Revision  of  1875,  p.  44,  §  20, 
providing  that  ''such  persons"  may  he  admitted  as 
attorneys  as  are  qualified,  etc.,  women  are  entitled 
to  be  admitted.  Be  HalUSO  Conn.  181,47  Am.  Kep.6e6. 

In  Colorado  aSso  the  statutory  provisions  as  to 
the  ''persons**  who  may  be  licensed  as  attorneys 
include  women  as  well  as  men.  Re  Thomas,  18  L. 
B.  A.  638, 16  Colo.  441. 

But  in  Be  Brad  well,  65  IlL  686,  and  in  He  Goodell, 
89  Wis.  282, 20  Am.  Rep.  42,  it  was  held  that  the  word 
"person**  within  statutes  as  to  the  admission  of  at> 
torneys  did  not  include  women,  although  the  term 
was  broad  enough  to  include  them,  because  such  a 
construction  could  not  be  presumed  to  have  been 
within  the  legislative  intent,  and  the  admission  of 
women  to  practice  as  attorneys  was  contrary  to 
the  whole  course  of  common  law  and  of  the  prao- 
tlce  at  Westminster  HalL 

So  in  Robln8on*s  Case,  181  Ifass.  878, 41  Am.  Rep. 
280,  it  Is  said  that  the  word  "person**  In  the  Rule  of 
Court  of  1810  and  in  the  Statutes  of  1785  and  1830,  as 
to  the  admission  of  attorneys,  was  used  when  there 
was  no  contemplation  of  the  possibility  of  the  ad- 
missson  of  women  as  attorneys. 

But  a  deputy  clerk  being  a  ministerial  oiBcer  a 
statute  authorizing  the  appointment  of  a  person 
as  deputy  will  authorize  the  appointment  of  a 
woman.   Jeffries  v.  Harrington,  11  Colo.  101. 

The  same  decision  in  effect  was  made  in  War- 
wick V.  State,  25  Ohio  St.  21,  and  Wilson  v.  Newton 
87  Mich.  493, 24  Am.  St.  Rep.  178. 

Women  are  Included  in  the  Michigan  Act  of  1881, 
in  the  phrase  "and  all  other  persons**  who  by  rea- 
son of  residence  or  the  fact  of  being  parents  or 
guardlanstiof  school  children  are  entitled  to  vote  at 
19  L.  R.  A. 


school  meetings  ezoept  on  matters  Involving  taza^ 
tion  unless  the  vote  is  on  the  appUcation  of  an  offi- 
cer whom  the  state  Constitution  requires  to  be 
elected  by  electors  having  constitutional  quallflca^ 
tions.    Belles  v.  Burr,  76  Mich.  L 

Under  Ga.  Code,  I  2871,  providing  that  a  minor 
child  who  is  a  member  of  a  person's  family  at  the 
time  of  the  latter*s  death  shall  be  entitled  to  a. 
year*B  support  out  of  the  deceased's  estate,  the 
word  '^person**  includes  both  sexes.  Brown  v. 
Hemphill,  74  Ga.  795. 

It  is  clear  that  the  word  "persons**  is  broad, 
enough  to  include  women  whenever  it  is  used  un- 
less the  context  is  such  as  to  show  that  it  could  not. 
have  been  so  intended. 

6w  Mi»oe04XMOUM  4Ratone«R.  • 

In  Ginn  v.  Collins,  43  Ind.  271,  it  was  held  that  1^ 
was  sufficient  In  pleading  a  claim  against  a  dece- 
dent's estate  to  designate  the  defendant  as  the  es- 
tate of  the  deceased  person,  naming  him. 

And  in  BillingB  v.  State,  107  Ind.  54,  67  Am.  Rep. 
76,  it  was  definitely  ruled  that  the  estate  of  a  deoe^ 
dent  Is  a  person  in  legal  contemplation  under  a^ 
statute  as  to  defrauding  any  person  by  forgery. 

An  Indian  is  a  person  within  the  Habeas  Corpus 
Act.   United  States  y.  Crook,  6  BiU.  459. 

An  Indian  whether  unoivillzed  and  under  the 
charge  of  an  Indian  agent  or  otherwise  is  a  person 
within  the  statute  prohibiting  traffic  in  spirituous 
liquors.    United  States  v.  Shaw-Mux,  2  Sawy.  864. 

In  Dietrich  v.  Northampton,  188  Mass.  14, 52  Am. 
Rep.  422,  a  woman  with  child  four  or  five  months 
fell  by  reason  of  a  defect  m  a  highway  and  the  fall 
brought  on  a  miscarriage.  The  child  lived  a  few 
minutes.  Administration  was  taken  out  and  the 
administrator  sued  under  Mass.  Pub.  Stat.,  chap.  62, 
1 17.  It  was  held  that  the  child  was  not  a  person 
within  this  statute. 

In  Denny  v.  Smith,  18  N .  Y.  609,  as  to  the  suspen- 
sion of  the  Statute  of  Limitations  in  the  case  of 
"any  person**  who  shall  be  out  of  the  state,  it  was 
held  that  the  statute  did  not  mean  person  or  persons 
but  that  the  statute  was  suspended  as  to  one  out 
ot  the  state  although  the  other  was  in  the  state.. 
This  case  overruled  Brown  y.  Delafleld,  1  Denlo, . 
445.  A.  P.  W. 
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having  property  within  the  state  which  can- 
not be  reached  by  the  ordinary  process  of 
law,  it  has  been  a  practice  much  older  than 
Kinloeh  y.  Meyer,  Speers,  Eq.  427,  to  grant 
relief  in  this  court  as  against  such  property, 
to  the  creditor  of  such  absent  debtor.  In 
such  cases  he  may  have  taken  no  steps  to  re- 
cover, or  establish  his  demand  at  law,  be- 
cause the  law  affords  no  process  by  which  he 
could  make  his  debtor  a  party  in  court." 
In  Merchant  Nat,  Bank  v.  Paine,  18  R.  I. 
595,  Durfee,  Ch.  «/.,  delivering  the  opinion 
of  the  court,  said :  "If  it  were  true  that  the 
only  reason  for  the  rule  is  the  exhaustion  of 
the  legal  remedy,  we  should  not  hesitate  at 
all  to  assert  the  jurisdiction,  for  very  clearly 
where  no  legal  remedy  exists  none  can  be 
exhausted,  and  the  reason  for  the  rule  would 
cease,  and  with  the  reason  the  rule  itself,— 
'  OeMante  ratione  Isgie,  cessat  et  ipsa  lex.  *  " 
There  is,  however,  another  reason  for  the 
rule,  namely,  that  a  court  of  law  is  the 
proper  tribunal  not  only  to  aflford  a  remedy 
for  legal  claims,  but  also  to  adjudicate  them. 
It  seems  to  be  well  settled,  however,  that  a 
creditor  may  proceed  in  equity,  without  get- 
ting a  judraent  at  law,  if  his  debtor  be 
dead,  and  if  he  can  so  proceed  if  his  debtor 
be  dead  there  can  be  no  insuperable  reason 
against  his  so  proceeding  while  his  debtor  is 
alive.  Ihompeon  v.  Brown,  4  Johns.  Ch. 
619.  1  L.  ed.  957;  O'Brien  v.  Coulter,  2 
Blackf.  421 ;  8teere  v.  Hoagland,  89  111.  264; 
Whitney  v.  Kimball,  4  Ind.  516;  Tharp  v. 
FbUB,  6  B.  Mon.  16 ;  Eteringham  v.  Vander- 
bat,  12  Hun,  75 ;  Qfutt  v.  King,  1  MacArth. 
812.  The  Jurisdiction  of  courts  of  equity  to 
afford  relief  to  one  not  having  reduced  his 
demand  tu  judgment  against  a  nonresident 


defendant  having  property  in  the  state  has 
been  affirmed  in  many  other  cases.  JSeott  v. 
McMiUen,  1  Litt.  802;  Peay  T,Mnriion,  10 
Gratt.  149;  Ifatumal  Tradesmen*s  Bank  v. 
Wetmore,  124  N.  T.  241 ;  Pope  v.  Solomons,  86 
Ga.  541 :  Ouarl  v.  Abbett,  102  Ind.  288,  59 
Am.  Rep.  662 ;  Pendleton  y.  Perkins,  49  Mo. 
565. 

If  the  decision  In  Zee?iarie  v.  Botoere,  1 
Smedes  A  M.  584,  40  Am.  Dec.  Ill,  an- 
nounced a  rule  of  property,  we  should,  not- 
withstanding our  dissent  from  it,  adhere  to 
the  decision  of  the  principle  of  stare  decisis; 
but  such  is  not  the  case,  and  its  only  effect 
being  to  deny  a  remedy,  we  feel  no  hesitation 
in  declaring  a  contrary  rule,  and  overruling 
that  decision.  We  are  not  to  be  understood 
to  say  that  a  court  of  chancery  will,  in  the 
exercise  of  its  jurisdiction,  permit  munici- 
pal corporations  to  be  subjected  to  decrees  in 
lavor  of  creditors  of  those  to  whom  it  may 
be  indebted  in  all  cases  and  under  all  circum- 
stances. Certainly  this  should  not  be  done 
when  the  effect  would  be  to  hamper  or  re- 
strict them  in  the  performance  of  public 
functions,  or  impede  the  execution  of  any 
contract  into  which  thev  have  entered.  The 
exercise  of  a  proper  judicial  discretion  may 
be  safely  left  to  Uie  courts,  to  be  exercised 
as  occasion  requires.  It  is  sufficient  to  say 
in  this  case  that  the  trustees  of  Tazoo  City 
made  no  objection  to  submitting  to  complain- 
ant's decree,  and  the  objection,  not  being  ju- 
risdictional, cannot  be  made  by  appellants. 
We  have  examined  the  evidence,  and  are  not 
prepared  to  distrust  the  conclusion  of  the 
chancellor  on  the  facts  which  was  reached 
upon  weighing  conflicting  testimony. 

4fflrmea. 


NEBRASKA  SUPREME  COURT. 


STATE  of  Nebraska,  ex  rel,  John  F. 
CROMELIEN, 

V. 

James  E.  BOYD.> 


.Neb.. 
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*By  the  ApportioBmeiit  Act  of  Febnub- 
ry  7,  1891,NebFaa]c»lsenUtledtoBlz 
repreoentatiyefli  In  dmgream  after  tbe  8d 
day  of  March,  1808.  In  an  action  to  compel  the 
^vemor  to  call  an  election  for  three  additional 
members  of  Congress,  to  fill  the  vacancy  cauaed 
by  tbe  want  of  representation  in  the  preaent 
Oongreas,— Held«  that  the  question  was  a  political, 
and  not  a  Judicial,  one;  that,  by  reason  of  im- 
proved methods,  the  census  was  more  rapidly 
taken,  and  tbe  returns  olassifled.  than  formerly, 
so  that  the  population  of  each  state  was  known 
a  few  months  after  the  enumeration  was  made; 
and  that  to  deprive  those  states  entitled  to  in- 
creased representation  for  two  years  was  unjust, 
bat  Oongress  must  provide  the  remedy. 

^Headnote  by  HAzwaxx,  Ok  J. 


(February  2,  1800.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel respondent  as  Qovernor  of  the  State  of 
Nebraska  to  issue  a  proclamation  for  the  elec- 
tion of  three  additional  representatives  of  Con- 
gress.   Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  F.  Cromelien*  for  relator: 

The  Constitution  of  the  United  States  re- 
quires that  a  census  of  the  people  ("actual 
enumeration")  "  shall  be  made  .  .  .  every 
.  .  .  ten  years "  for  the  purpose  of:  first » 
apportioning  representation  in  Congress  equally 
among  the  states  in  proportion  to  their  popu- 
lation; and,  second,  for  the  apportionment  of 
direct  taxes  among  the  states  equally  when  a 
revenue  of  that  sort  is  deemed  desirable  by 
Congress. 

It  should  require  no  argument  to  prove  that 
when  a  census  is  taken  the  people  of  each  slate 
in  tbe  Union  at  once  became  entitled  to  repre- 
sentation in  Congress  in  the  ratio  of  tbe  popu- 
lation of  the  state  to  the  whole  enumerated 


Non.— The  above  case  seems  to  be  one  of  first 
tmpreasion  in  all  material  respects. 

As  to  power  of  court  to  issue  mandamus  to  gov- 
«rDor,8ee  Greenwood  Cemetery  Land  €k>.  v.  Boutt, 
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15  L.  B.  A.  809, 17  Colo.  166:  Havey  v.  State,  U  L.  B^ 

A.  768.  and  note^  127  Ind.  688;  State  v.  Whiteside,  8  U 

B.  A.  777,  and  note^  80  8.  C.  679. 


t  also  41  L.  R.  A.  231. 
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populatioD  of  tbe  UDited  States,  and  that  the 
Apportionment  Law  is  only  the  formal  cariy- 
ing  out  of  this  constitutional  right  of  the 
states. 

The  census  office  heretofore  (until  the 
eleventh  census)  never  has  been  able  to  send  to 
Congress  population  tables  during  any  census 
year,  sufficiently  elaborate  to  enable  Congress 
to  make  an  apportionment  of  representatives 
therefrom  during  the  same  year. 

Owing  to  this  condition  of  former  censuses, 
one  whole  Congress  always  expired  between 
the  taking  of  any  census,  prior  to  the  eleventh, 
and  the  seating  of  representatives  elected  under 
the  new  apportionments. 

Following  this  custom,  the  law  approved 
February  7,  1891,  provides:  ''That  after  tbe 
third  of  March,  eighteen  hundred  and  ninety- 
three,  the  House  of  Representatives  shall  be 
composed  of  three  hundred  and  fifty-six  mem- 
bers," and  it  proceeds  to  apportion  that  num- 
ber among  the  several  states. 

As  precedents,  like  other  things,  have  always 
had  a  beginning,  there  is  no  better  time  than 
the  present  for  starting  one  in  this  matter, 
especially  when  it  is  not  either  in  terms  or  by 
inference  inhibited  by  the  Constitutions  .but, 
on  the  contrary,  even  by  a  strict  construction 
of  that  instrument,  has  the  basis  of  the  consti- 
tutional requirements,  viz. :  the  official  decla- 
ration of  the  population  and  the  statutory  ap- 
portionment unaer  the  same. 

Article  14  of  the  Amendments  to  the  Consti- 
tution, section  2,  recognizes  the  fundamental 
J>rinciple  of  Republican  government,  to  wit: 
ull  and  equal  representation  in  Congress  of 
the  people  of  each  state  in  the  Union;  and  the 
object  of  taking  the  census  every  tenth  year  is 
to  give  effect  to  this  principle.  If,  therefore, 
we  find  no  insuperable  difficulty  in  carrying 
that  principle  into  effect,  it  must  be  held  that 
the  true  meaning  of  the  Constitution  is  that 
Congress  shall  not  interpose  any  unnecessary 
delay,  which  would  prevent  any  state  from 
being  fully  represented  in  Congress  as  soon  as 
its  quota  can  be  correctly  ascertained  from  the 
census  returns,  upon  which  Congress  makes 
apportionments  of  representatives. 

This  right  of  equal  representation  promptly 
and  without  unnecessair  delay  is  expressly 
recognized  and  provided  for  in  the  Constitu- 
tion itself  in  cl.  4,  §  2,  art.  1. 

When  vacancies  happen  in  the  representa- 
tion from  any  state,  tbe  executive  authority 
thereof  shall  issue  writs  of  election  to  fill  sudfi 
vacancies. 

The  right  to  be  so  represented  can  be  main- 
tained upon  either  of  two  propositions: 

First.  In  analogy  to  the  right  of  a  new  state 
to  be  represented  in  Congress  as  soon  as  it  is 
admitted  to  the  Union.  This  right  has  never 
been  questioned. 

Second.  The  right  of  each  state  to  hold  an 
election  to  fill  a  vacancy  existing  in  his  quota 
of  representatives. 

A  republican  form  of  government  is  secured 
to  each  state  in  the  Union  in  its  relation  to  the 
Union  by  the  full  and  equal  representation  at 
all  times  in  the  Congress  of  the  United  States 
in  proportion  to  its  population  as  found  by  the 
constitutionally  provided-for  United  States 
census. 

When  the  attention  of  Congress  is  officially 
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called  to  the  fact  that  Nebraska  is  entitled  to 
her  six  representatives  in  the  present  Congress, 
the  Congress  will  pass  an  Act  amending  the 
Act  of  February  7,  1891,  so  as  to  obviate  the 
obiection  as  to  date. 

This  was  done  in  the  case  of  Alabama  in  the 
year  1823. 

Again,  In  the  year  1862,  the  Apportionment 
Act  under  the  eighth  census  approved  March 
4, 1862,  gave  to  California  two  representatives. 
The  California  delegation  represented  to  the 
Congress  that  a  full  and  complete  census  had 
not  been  taken;  this  was  afterwards  shown  by 
a  state  census.  Accordingly  on  June  2,  1862, 
Congress  passed  an  Act  entitling  California  to 
the  third  member. 

Mr.  H.  D.  Est»brook  also  for  relator. 

Mr.  Georflre  H.  H»stiii£^t  AtiyOen.,  for 
respondent. 

Blazwellt  Ch, «/.,  delivered  the  opinion  of 
the  court: 

This  action  was  begun  November  1,  1892, 
the  object  being  to  compel  the  defendant,  as 
governor  of  tbe  state,  to  issue  his  proclama- 
tion for  the  election  on  November  8,  1892, 
of  three  additional  members  of  Congress. 
The  questions  involved  were  too  important 
to  be  decided  without  a  full  examination, 
and  in  the  short  time  before  the  election  a 
thorough  investigation  could  not  be  made. 
Hence  the  decision  was  delayed.  In  the  peti- 
tion the  relator  alleges  *'that  on  March  1, 
1890,  was  approved  an  Act  by  the  Senate  and 
House  of  Representatives  of  the  United  States 
of  America,  in  Congress  assembled,  entitled 
'An  Act  to  Provide  for  Taking  the  Eleventh 
and  Subsequent  Censuses, '  section  1  of  which 
said  Act  providing  that  the  census  of  the  pop- 
ulation, wealth,  and  industry  of  the  United 
States  shall  be  taken  as  of  date  of  June  1, 
1890 ;  a  copy  of  which  said  Act  is  hereto  at- 
tached, marked  'Exhibit  A, '  and  made  a  part 
hereof.  That  the  census  of  the  population 
of  the  United  States  was  made  in  pursuance 
of  said  Act,  and  duly  promulgated,  prior  to 
the  12th  day  of  December,  A.  D.  1890.  That 
it  was  found  from  the  census  that  in  certain 
states  in  the  Union  there  had  not  been  suffi- 
cient increase  in  the  population  of  said  states 
to  warrant  an  increase,  or  entitling  said  states 
to  an  additional  number,  of  representatives 
in  Congress,  that  is  to  say,  Connecticut, 
Delaware,  Florida,  Idaho,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Maine,  Maryland,  Mis- 
sissippi, Montana,  Nevada,  New  Hampshire, 
New  York,  North  Carolina,  North  Dakota, 
Ohio,  Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee,  Vermont,  Virginia,  West 
Virginia,  and  Wyoming.  That  in  the  61st 
Congress,  and  for  ten  years  prior  thereto,  said 
states  had,  under  existing  Apportionment 
Acts,  been  entitled  to  the  following  number 
of  representatives,  to  wit:  Connecticut,  4; 
Delaware,  1 ;  Florida,  2 ;  Idaho,  1 :  Indiana, 
13 ;  Iowa,  11 ;  Kentucky,  11 ;  Louisiana,  6 ; 
Maine,  4 ;  Maryland,  6 ;  Mississippi,  7 ;  Mon- 
tana, 1 ;  Nevada,  1 ;  New  Hampshire,  2 ; 
New  York,  84;  North  Carolina,  9;  North 
Dakota,  1 ;  Ohio,  21 ;  Rhode  Island,  2 ;  South 
Carolina,  7 ;  South  Dakota,  2 ;  Tennessee,  10 ; 
Vermont,  2:  Virginia,  10;  West  Virginia, 
4 ;  and  Wyoming,  1.    That  in  the  52d  Con- 


1808. 


State,  «b  rd.  Cbomblibn,  t.  Botd. 


229 


gress  of  the  United  States,  bein^  the  present  I 
Congress,  each  and  every  of  said  states  last 
above  mentioned  was  represented  by  the  same 
number  of  representatives  as  in  the  Slst  Con- 
gress, and  those  prior  thereto,  that  is  to  say, 
each  of  said  states  had  and  has  in  said  52d 
Congress  the  number  of  representatives  last 
above  numerated,  and  will  continue  so  to 
have  said  representation  for  the  ensuing  ten 
years.  That  prior  to  the  census  of  1890,  un- 
der the  Apportionment  Act  of  1882,  the  state 
of  Nebraska  has  been  entitled  to  three  rep- 
resentatives in  Congress,  and  that  in  the  Slst 
Ck>ngre88,  Nebraska  was  represented  by  three 
congressmen,  and  had  been  so  represented  for 
ten  years  prior  thereto.  That,  immediately 
upon  the  promulgation  of  the  census  of  1890, 
it  was  apparent  that,  for  Nebraska  to  have 
an  equal  representation  in  the  62d  Congress 
with  the  states  heretofore  enumerated,  three 
additional  representatives  should  be  elected 
from  said  state  of  Nebraska,  and  that  in  the 
52d  Congress  Nebraska  was  and  is  entitled 
to  six  representatives,  but  your  relator  makes 
know  to  your  honorable  court  that  the  51st 
Congress  of  |the  United  States,  ignoring  the 
riffhts  of  Nebraska  to  an  equal  representation 
with  the  other  states  of  the  Union  in  all  sub- 
sequent Congresses,  passed  an  Act  approved 
February  7,  1891,  entitled  'An  Act  Making 
an  Apportionment  of  Representatives  in  Con- 
gress among  the  Several  States  under  the 
Eleventh  Census,'  section  1  of  which  said 
Act  provides  '  that  after  the  8d  day  of  March, 
1893,  the  House  of  Representatives  shall  be 
composed  of  856  members,  to  be  apportioned 
among  the  several  states, '  giving  to  the  states 
herein  first  enumerated  the  same  number  of 
representatives  that  said  states  had  in  tbe 
51st  Congress^  and  all  Confesses  subsequent 
to  the  census  of  1880,  and  to  the  state  of 
Nebraska,  six  representatives.  Your  relator 
claims  that,  in  so  far  as  said  Apportionment 
Act  passed  by  said  5lBt  Congress  undertakes 
to  postpone  the  equal  representation  of  Ne- 
braska in  the  Congress  of  the  United  States 
until  after  the  8d  day  of  March,  1898,  said 
Act  is  nugatory  and  void,  and  that  the  state 
of  Nebraska  was,  and  is  under  the  Apportion- 
ment Act  adopted  b;^  the  51st  Congress  as  the 
basis  of  representation,  entitled  to  six  repre- 
sentatives in  the  present  Congress,  a  copy  of 
which  said  Apportionment  Act  is  hereto  at- 
tached, mark^  'Exhibit  B, '  and  made  a  part 
hereof.  That  the  people  of  the  state  of  Ne- 
braska did  not  and  have  not  elected  three  ad- 
ditional con^ssmen  at  large  to  fill  the  va- 
cancies in  said  52d  Congress,  as  provided  in 
the  Apportionment  Act  of  February  7,  1891, 
and  that  there  are  now  existing  three  vacan- 
cies in  the  present  Congress,  which  ought  to 
be  filled  by  a  special  election  of  three  con- 
gressmen at  large,  by  the  people  of  the  state 
of  Nebraska.  That  on  the  29th  day  of  Oc- 
tober, A.  D.  1892,  and  at  divers  and  sundry 
times  prior  thereto,  your  relator  demanded 
of  his  excellency,  James  £.  Boyd,  governor 
of  the  state  of  Nebraska,  being  the  respond- 
ent herein,  that  he  issue  his  proclamation, 
iS  provided  by  statute,  for  a  special  election 
to  fill  said  vacancies  in  Congress.  That  on 
the  17th  day  of  October,  1892,  your  relator 
addressed  a  communication  to  his  excellency. 
Gov.  Boyd,  directing  his  attention  to  the 
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matter  herein  involved,  and  emphasizing  the 
duty  of  said  Boyd,  as  governor,  to  issue  his 
proclamation,  as  proviaed  by  law,  for  a  spe- 
cial election  to  fill  the  vacancies  aforesaid, 
a  copv  of  which  said  communication  is  hereto 
attached,  marked  'Exhibit  C,'*  and  made  a 
part  hereof.  That  said  Gov.  Boyd  has  not 
replied  to  said  communication  in  writing, 
but  said  Gk)v.  Boyd  has  informed  your  re- 
lator, verbally,  that  he  had  referred  the  com- 
munication aforesaid  to  the  attorney-general 
of  the  state  of  Nebraska  for  his  legal  opinion 
on  the  points  involved,  and  had  not  obtained, 
as  yet,  an  expression  of  opinion.  That  on  the 
29th  day  of  October,  A.  D.  1892,  he  called 


personally  upon  said  Gov.  Boyd,  at  the 
governor  s  office  in  the  capitol.  In  the  city 
of  Lincoln,  Neb.,  and  made  formal  demand 
that  he  issue  his  proclamation  for  a  special 
election  to  fill  the  vacancies  afores&id;  and 
the  said  Gov.  Boyd  then  and  there  positively 
refused  to  issue  such  proclamation,  giving 
as  his  reason  that  the  matters  in  question 
were  of  too  vast  importance,  the  legality  of 
the  proposed  action  too  dubious,  ana  the  con- 
sequences possibly  too  serious,  for  him  to  as- 
sume the  responsibility  until  the  supreme 
court  or  attorney -general  had  instructed  him 
as  to  his  legal  duties  in  the  premises ;  and 
the  said  Boyd,  as  governor  of  the  state  of 
Nebraska,  joins  herein  with  your  relator, 
askinc[  that  this  honorable  court  make  a  solu- 
tion of  the  diffijculty  and  thus  prevent  a  legal 
controversy. " 

He  also  sets  forth  a  copy  of  the  Act  for  the 
census  of  June,  1890,  ana  the  Apportionment 
Act  of  Februarv  7,  1891,  which  is  as  follows : 
"That  after  the'Sd  of  March,  1893,  the  House 
of  Representatives  shall  be  composed  of  856 
members,  to  be  apportioned  as  follows :  Al- 
abama, 9;  Arkansas,  6;  California,  7;  Col* 
orado,  2 ;  Connecticut,  4 ;  Delaware,  1 ;  Flor- 
ida, 2;  Georgia,  11;  Idaho,  1;  Illinois,  22; 
Indiana,  18;  Iowa,  11 ;  Kansas,  8;  Kentucky, 
11;  Louisiana,  6;  Maine,  4;  Maryland,  6; 
Massachusetts,  18 ;  Michigan,  12 ;  Minnesota, 


*Ttiat  letter  was  as  follows: 

October  17tb,  1802. 
Governor  James  EL  Boyd,  Lincoln,  Neb. 

Dear  Governor :— I  have  the  honor  to  in%-ite  your 
attention  to  the  constitutional  provisions  relative 
to  tbe  electoral  coUesre,  its  numbers,  etc..  aad  to 
the  fact  that  it  {exceeds  our  ooofrressional  repre- 
sentation In  tbe  Congress  which  will  be  called  upon 
to  pass  upon  the  coming  election  for  president  and 
vioe-president.  I  also  Invite  your  attention  to  that 
section  of  the  Constitution  which  secures  to  the 
several  states  full  and  equal  representation  in  the 
ConRress,  based  upon  an  actual  enumeration  of  the 
people  every  tenth  year. 

The  particular  provision  of  law  to  which  your 
attention  is  invited  is  the  Apportionment  Act  of 
6l8t  ConRreas  approved  February  7th,  1891,  which 
provides  that  '^after  March  8,  1803,  the  House  of 
Bepresentatlves  shall  consist  or  866  members,"  etc. 

My  position  is  that  the  Confrress  is  without  the 
power  to  postpone  Nebraska's  congressional  repre- 
sentation untU  after  March  8, 1893:  that  Nebraska 
(and  other  states  similarly  situated,  that  i&  entitled 
to  additional  represerftation,  is  entitled  to  her 
additional  representation  at  tbe  earliest  possible 
date  after  the  official  promulgation  of  tbe  census, 
constituUonnlly  provided  for  which  would  be 
March  8,  1891.  If  I  am  correct  in  the  law,  then 
your  excellency  wiU  readily  see  that  there  nre  at 
present  existing  three  vacancies  in  our  present 
congressional  representation  which  the  Constitu* 
tion  directs  you  shall  issue  writ  of  election  to  fllL 
I  have  the  honor  to  remain. 

Very  respectfully, 

John  F.  Gromelien.    [Bd.1 
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7 ;  Mississippi,  7 ;  Missouri,  16 ;  Montana,  1 ; 
Kebraska,  6 ;  Nevada,  1 ;  New  Hampshire, 
2;  New  Jersey,  8;  New  York,  84;  North 
Carolina,  9;  Korth  Dakota,  1;  Ohio,  21; 
Oregon,  2 ;  Pennsylvania,  80 ;  Rhode  Island, 
2 ;  south  Carolina,  7 ;  Tennessee,  10 :  Texas, 
18 ;  Vermont,  2 ;  Virginia,  10 ;  Washington, 
2;  West  Virginia,  4;  Wisconsin,  10;  Wy- 
oming, 1.  Sec.  2.  That  whenever  a  new 
state  Is  admitted  to  the  Union  the  representa- 
tive or  representatives,  assigned  to  it  shall 
be  in  addition  to  the  number  856.  Sec.  8. 
That,  in  each  state  entitled  under  this  ap- 
portionment, the  number  to  which  such  state 
may  be  entitled  in  the  58d  and  each  subse- 
quent Congress  shall  be  elected  by  districts 
composed  of  contiguous  territory,  and  con- 
taining, as  nearly  as  practicable,  an  equal 
number  of  inhabitants.  The  said  districts 
shall  be  equal  to  the  number  of  the  repre- 
sentatives to  which  such  state  may  be  entitled 
in  Congress;  no  one  district  electing  more 
than  one  representative.  Sec.  4.  That,  in 
case  of  an  increase  in  the  number  of  repre- 
sentatives which  may  be  given  to  any  state 
under  this  apportionment,  such  additional 
representative  or  representatives  shall  be 
elected  by  the  state  at  large,  and  the  other 
representatives  by  the  district  now  prescribed 
by  law,  until  the  Legislature  of  such  state, 
in  the  manner  herein  prescribed,  shall  redis- 
trict  such  state ;  and,  if  there  be  no  increase 
in  the  number  of  representatives  from  a  state, 
the  representatives  thereof  shall  be  elected 
from  the  districts  now  prescribed  by  law 
until  such  state  be  redistricted  as  herein  pre- 
scribed by  the  Legislature  of  such  state. 
Sec.  5.  That  all  Acts  and  parts  of  Acts  in- 
consistent with  this  Act  are  hereby  repealed. 
Approved  February  7,  1891. " 

lie  has  accompanied  his  application  with 
an  elaborate  printed  argument,  in  which  he 
contends,  with  great  force,  that,  as  a  matter 
of  strict  right,  Nebraska  is,  and  has  been 
since  February  7,  1891,  entitled  to  six  repre- 
sentatives in  Congress.  The  justice  of  this 
claim  will  not  be  denied,  but  can  this  court 
correct  the  wrong?  We  think  not.  Section 
1,  art.  1,  of  the  Constitution  of  the  United 
States,  provides :  **  That  all  legislative  pow- 
ers herein  granted  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall  con- 
sist of  a  Senate  and  House  of  Representatives. 
Sec.  2.  The  House  of  Representatives  shall 
be  composed  of  members  chosen  every  second 
year  by  the  people  of  the  several  states ;  and 
the  electors  in  each  state  shall  have  the 
qualification  requisite  for  electors  of  the  most 
numerous  branch  of  the  state  J^egislature. 
(2)  No  person  shall  be  a  representative  who 
shall  not  have  attained  the  age  of  twenty- 
five  years,  and  been  seven  years  a  citizen  of 
the  United  States,  and  who  shall  not,  when 
elected,  be  an  inhabitant  of  that  state  in 
which  he  shall  be  chosen.  (8)  Representa- 
tives and  direct  taxes  shall  be  apportioned 
among  the  several  states  which  may  be  in- 
cluded within  this  Union  according  to  their 
respective  members,  which  shall  be  deter- 
mined by  adding  to  the  whole  number  of 
free  persons,  including  those  bound  to  serv- 
ice for  a  term  of  years,  and  exc)udin«:  In- 
dians not  taxed,  three  fifths  of  all  other  per- 
sons. The  actual  enumeration  shall  be  made 
19  L.  R  A. 


I  within  three  years  after  the  first  meeting  of 
the  Congress  of  the  United  States,  and  within 
every  subsequent  term  of  ten  years,  in  such 
manner  as  they  shall  by  law  direct.  The 
number  of  representatives  shall  not  exceed 
one  for  every  80,000,  but  each  state  shall 
have  at  least  one  representative;  and  until 
such  enumeration  shall  be  made  the  state  of 
New  Hampshire  shall  be  entitled  to  choose 
three;  Massachusetts,  eight;  Rhode  Island 
and  Providence  Plantations,  one;  Connec- 
ticut, five;  New  York,  six;  New  Jersey, 
four;  Pennsylvania,  eight;  Delaware,  one; 
Maryland,  six ;  Virginia,  ten ;  North  Caro- 
lina, five :  South  Carolina,  five ;  and  Georgia, 
three.  (4)  When  vacancies  happen  in  the 
representation  from  any  state,  the  executive 
authority  thereof  shall  issue  writs  of  election 
to  fill  such  vacancies.  (6)  The  House  of 
Representatives  shall  choose  their  speaker 
ana  other  oflScers,  and  shall  have  the  sole 
power  of  impeachment. "  Section  2,  Amend. 
14,  is  as  follows :  *^  Representatives  shall  be 
apportioned  among  the  several  states  accord- 
ing to  their  respective  numbers,  counting  the 
whole  number  of  persons  in  each  state,  ex- 
cluding Indians  not  taxed.  But  when  the 
right  to  vote  at  an;^  election  for  the  choice 
of  electors  for  president  and  vice-president 
of  the  United  States,  representatives  in  Con- 
gress, the  executive  and  judicial  officers  of 
a  state,  or  the  members  of  the  Legislatures 
thereof,  is  denied  to  any  of  the  male  inhab- 
itants of  such  state,  being  twenty- one  years 
of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participa- 
tion in  rebellion  or  other  crime,  the  basis  of 
representation  therein  shall  be  reduced  in  the 
proportion  which  the  number  of  such  male 
citizens  shall  bear  to  the  whole  number  of 
male  citizens  twenty -one  years  of  age  in  such 
state."  It  will  be*seen  that  the  apportion- 
ment of  representatives  amende  the  several 
states  after  the  taking  of  each  decennial  cen- 
sus is  made  by  Congress  upon  some  fixed  rule 
or  ratio,  which  applies  equally  to  all  the 
states.  The  apportionment  is,  so  far  as  ap- 
pears, fair,  and  the  only  complaint  is  that  it 
should  take  effect  in  1891,  instead  of  1898. 
There  is  much  force  in  the  objection  that  the 
states  entitled  to  increased  representation  are 
thereby  deprived  of  the  same  for  two  years. 
The  question,  however,  is  political,  rather 
than  judicial,  and  it  is  difficult  to  perceive 
in  what  way  the  courts  can  remedy  that  de- 
fect. With  the  present  improved  modes  of 
taking:  the  census  and  classifying  the  returns, 
the  population  of  each  state  can  he  ascer- 
tained within  a  few  months  after  the  actual 
enumeration,  so  that  the  apportionment  ctui 
be  made  in  December  or  January  following 
the  taking  of  the  census.  It  would  seem  but 
justice  that  this  should  take  effect  in  the 
succeedinsr  Congress,  and  we  may  confidently 
trust  to  that  spirit  of  fairness  so  character- 
istic of  the  American  people  to  correct  the 
wrong.  The  courts,  however,  have  no  au- 
thority to  declare  that  a  greater  number  of 
representatives  shall  be  elected  and  admitted 
to  Congress  than  the  statute  specifies;  and 
the  ttrit  must  be  denied,  and  the  action  dii^ 
missed. 

Judgment  aeeordingly. 

The  other  Judges  concur. 
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PEOPLE  of  the  State  of  Colorado,   ex  rei. 
Attorney -Qeneral, 

V, 

Isaac  J.  MAC  CASE. 
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.Ck>la. 
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1. 


An  »itoniey*s  mxtomymoum  adTertlse- 
ment  that  dlTorees  are  leg^aUy  ob- 
tained by  him  Tvry  qnletly,  which  are 
good  every wheie,  li  suiBcieDt  Rzound  for  his 
disbarment* 
S.  An  attorney**  answer  to  a  ehar^^of 
improper  adlrertlsin^  Ibr  diToree  bui- 
neasthat  he  didit  In  entire  Ipioranee 
that  it  wao  wron^t  and  tbafe  be  ceased  on 
<X)mmeQoement  of  tbe  proceeding,  and  that  be 
would  cheerfully  abide  by  and  obey  the  direo- 
tJons  of  the  court,  was  considered  sufficient  to 
Justify  bis  suspension  for  six  months  instead  of 
his  disbarments 

(January  80, 180S.) 

PROCEEDING  for  the  disbarment  of  an  at^ 
tomey.     Order  of  iuspension  entered. 

The  alleged  ground  for  the  disbarment  was 
that  respondent  had  for  a  long  time  continued 
tn  a  newspaper  of  larse  circulation  in  the  City 
of  Denver  the  following  advertisement :  "Di- 
vorces legally  obtained  very  quietly ;  good 
everywhere.    Box  2844,  Denver." 

The  further  facts  appear  in  the  opinion. 

Mr,  Joseph  H.  maapin,  Atty-Qen,,  for 
plaintiff. 

J/r.  Isaac  J.  MacCabe*  in  propria  per- 
sona, 

Elliott*  J,,  delivered  the  opinion  of  the 
court: 

The  ethics  of  the  legal  profession  forbid 
that  an  attorney  should  advertise  his  talents 
or  his  ^111,  as  a  shopkeeper  advertises  his 
wares.  An  attorney  may  properlv  accept  a 
retainer  for  the  prosecution  or  deiense  of  an 
action  for  divorce,  when  convinced  that  his 
client  has  a  good  cause ;  but  for  any  one  to 
incite  or  encourage  such  litigation  is  most 
reprehensible.  Tne  marriage  relation  is  too 
aacred,  it  affects  too  deeply  the  happiness  of 
the  family,  it  concerns  too  intimately  the 
welfare  ot  society,  it  lies  too  near  the  founda 
lion  of  all  irood  government,  to  be  broken  up 
or  disturbed  for  slight  or  transient  causes. 
In  the  present  case  we  are  not  called  upon  to 
deal  with  a  matter  of  ordinary  advertising, 
but  with  a  peculiar  kind  of  advertising. 
Eespondeot  aid  not  advertise  for  business 
openly,  giving  his  name  and  office  address. 
His  advertisement  was  anonymous,  and  well 
calculated  to  encourage  people  to  make  ap- 
plication for  divorces  who  might  otherwise 
nave  refrained  from  so  doing.     When  a  law- 


"N  GTE.— Tbe  cases  most  similar  to  the  main  case 
are  reviewed  io  the  opinion. 

For  the  necessity  of  a  bad  'or  fraudulent  motive 
to  Justify  disbarment  of  an  attorney,  see  State  v. 
Finley  (Fla.)  18  L.  K.  A.  401,  and  note. 

For  general  rules  as  to  disbarment,,  see  Fairfield 
County  Bar  v.  Taylor,  13  L.  R.  A.  767,  and  note,  60 
Conn.  11. 
I9L.H.A. 


yer  advertises  that  divorces  can  be  legally 
obtained  very  quietly,  and  that  such  divorces 
will  be  good' every  where,  such  advertisement 
is  a  strong  inducement,  a  powerful  tempta- 
tion, to  many  persons  to  apply  for  divorces 
who  would  otherwise  be  deterred  from  tak- 
inir  such  a  step  from  a  wholesome  fear  of 
pu*l)]ic  opinion.  The  advertisement  pub- 
lished by  respondent  says,  in  effect:  ''If 
vou  are  dissatisfied  with  your  partner  in 
life,— if  you  desire  a  divorce, — communicate 
with  me,  and  your  desire  shall  be  gratified. 
No  one  will  luiow  it.  You  see  I  advertise 
anonymously.  I  do  not  even  subject  myself 
to  criticism.  Everything  will  be  done  very 
quietly,  and  you  will  be  able  to  sever  the 
disagreeable  marriage  tie  without  public 
scandal  and  hence  without  reproach."  The 
fear  of  public  opinion  is  not  the  highest  mo- 
tive, but  it  exercises  a  wholesome  influence 
in  many  ways.  It  is  undoubtedly  potent  in 
preventing  many  suits  for  divorce ;  and  in 
most  of  such  cases,  not  only  the  individuals 
directly  concerned,  but  the  circle  of  society 
in  which  they  move,  as  well  as  society  at 
large,  are  greatly  benefited  b;^  the  restrain- 
ing influence  of  public  opinion.  The  ad- 
vertisement published  by  respondent  to  the 
effect  that  divorces  could  be  legally  ob- 
tained very  quietly,  which  would  be  good 
everywhere,  was  the  more  mischievous  be- 
cause anonymous.  Such  an  advertisement  is 
against  good  morals,  public  and  private.  It 
is  a  false  representation,  and  a  libel  upon 
the  courts  of  justice.  Divorces  cannot  be 
legally  obtained  very  quietly  which  shall  be 
g(X)d  anywhere.  To  say  that  divorces  can  be 
obtained  very  quietly  is  equivalent  to  saying 
that  they  can  be  obtained  without  publicity. 
Every  lawyer  knows  that  to  obtain  a  legal 
divorce  a  public  record  must  be  made  of  the 
proceeding ;  the  complaint  must  be  filed ;  the 
summons  must  issue,  process  must  be  served 
upon  the  defendant,  either  personally  or  by 
publication  in  a  public  newspaper,  proof 
must  also  be  taken ;  and  a  decree  must  be  pub- 
licly rendered  by  the  court  having  iurisdic- 
tion  of  the  proceeding.  All  these  public  pro- 
ceedings the  statute  imperatively  requires, 
and  for  a  lawyer,  by  an  advertisement,  to 
indicate  that  such  public  proceedings  can 
or  will  be  dispensed  with  by  the  courts 
having  jurisdiction  of  such  cases,  is  a  libel 
upon  the  integrity  of  the  judiciary,  that  can- 
not be  overlooked  when  brought  to  our  notice. 
In  the  case  of  Pec^  v.  Brown,  17  Colo.  — ,  this 
court  said:  "When  this  court  grants  a  li- 
cense to  a  person  to  practice  law,  the  public, 
and  every  individual  coming  in  contact  with 
the  licensee  in  his  professional  capacity, 
have  a  right  to  expect  that  he  will  demean 
himself  with  scrupulous  propriety,  as  one 
commissioned  to  a  high  ana  honorable  office. 
A  person  enjoying  the  rights  and  privileges 
of  an  attorney  and  counselor  at  law  must  also 
respect  the  duties  and  obi  i  eat  ions  of  the  po- 
sition." The  case  of  Peoj^  v.  Goodrich,  79 
111.  148,  was  a  disbarment  proceeding  under 
statutes  from  which  ours  were  undoubtedly 
borrowed.     Among  other  things,  the  com- 


Penitbtlyania  Suprkmb  Cocxt. 


Jax., 


plaint  against  Goodrich  set  forth  that  he  had 
publish^  advertisements  without  signature, 
representing  that  he  could  procure  divorces 
without  publicity,  and  bv  such  advertise- 
ments solicited  business  of  that  character  by 
communication  through  a  particular  post- 
office  box.  The  Ooodrieh  Caae,  though  sim- 
ilar to  the  one  before  us,  was  more  aggravated 
in  some  respects.  Mr,  Justice  Breese,  in  de- 
livering the  opinion  of  the  court,  said: 
**  This  court,  having  power,  by  express  law, 
to  grant  a  license  to  practice  law,  has  an  in- 
herent rieht  to  see  that  the  license  is  not 
abused  or~ perverted  to  a  use  not  contemplated 
in  the  ^rant.  In  granting  the  license  it  was 
on  the  implied  understanding  that  the  party 
receiving  it  should,  at  all  times,  demean 
himself  in  a  proper  manner;  and  if  not  re- 
flecting honor  upon  the  court  appointing 
him,  by  his  professional  conduct,  he  would 
at  least  abstain  from  such  practices  as  could 
not  fail  to  bring  discredit  upon  himself  and 
the  courts.  .  .  .  The  morcUe  of  defend- 
ant's professional  conduct  deserves  special 
notice.  He  makes  divorce  cases  a  specialty. 
How  many  persons  in  our  broad  land  weary 
of  the  chain  that  binds  them?  How  many 
are  eager  to  seize  upon  the  slightest  twig 
that  may  appear  to  aid  them  in  escaping 
from  a  supposed  sea  of  troubles,  in  which 
wedded  lire  has  immersed  them?  How  many 
are  frettine  under  imaginary  ills,  and  what 
better  devices  than  those  practiced  by  this 
defendant  could  be  contrived  to  increase  these 
disquietudes,  and  stimulate  to  effort,  by  per- 
jurv,  if  need  be,  to  free  themselves  from 
their  supposed  unhappy  condition?  Is  it  de- 
sirable that  divorce  cases  should  accumulate 
in  our  courts?  If  so,  the  defendant  is  justi- 
fied in  the  means  he  has  used  and  isusing  to 
that  end.  An  honorable,  high-toned  lawyer 
will  always  aid  a  deserving  party  seeking  a 
divorce,  as  comin/?  strictly  within  his  pro- 
fessional duties.  He  will  render  the  aid,  not 
solicit  the  case;  and  he  will,  in  all  things 
regarding  it,  act  the  man,  and  respect,  not 
only  his  own  professional  reputation,  but  the 
character  of  the  courts,  and  discharge  the  un- 
pleasant duty  in  all  respects  as  an  honorable 
attorney  and  counselor  should  do.  ** 


In  his  answer  in  this  case  respondent  saySp 
in  effect,  that  in  advertising  for  divorce 
business  he  did  it  in  entire  ignorance  that  it 
was  wrong ;  that  he  ceased  to  so  advertise,  ia 
deference  to  the  court,  upon  the  commence- 
ment of  this  proceeding ;  that  if  this  court 
shall  adjudge  such  advertising  to  be  wrong, 
or  to  be  malconduct  in  office  as  an  attomev, 
within  the  meaning  of  the  statutes,  he  will 
cheerfully  abide  by  and  obey  the  directions 
of  the  court  in  the  premises.  In  view  of 
these  statements  in  the  answer,  this  being 
the  first  case  of  the  kind  brought  in  this 
court,  we  do  not  feel  it  incumbent  upon  us 
to  perpetually  deprive  respondent  from  pur- 
suing his  business  as  an  attorney.  A  court 
intrusted  with  the  power  to  admit  and  disbar 
attorneys  should  be  considerate  and  careful 
in  exercising  its  jurisdiction.  The  interests 
of  the  respondent  must  in  every  case  be 
weighed  in  the  balance  against  the  rights  of 
the  public ;  and  the  court  should  endeavor  to 
guard  and  protect  both  with  fairness  and  im- 
partiality. In  this  connection  the  words  of 
Chief  Justice  Marshall  in  Ese  parte  Burr,  23 
U.  8.  9  Wheat.  529,  6  L.  ed.  152,  are  particu- 
larly  appropriate:  ''On  the  one  hand,  the 
profession  of  an  attorney  is  of  great  impor- 
tance to  an  individual,  and  the  prosperit]^  of 
his  whole  life  may  depend  on  its  exercise. 
The  right  to  exercise  it  ouffht  not  to  be  light- 
ly or  capriciously  taken  &om  him.  On  the 
other,  it  is  extremely  desirable  that  the  re- 
spectability of  the  bar  should  be  maintained, 
and  that  its  harmony  with  the  bench  should 
be  preserved.  For  these  objects,  some  con- 
trolling power— some  discretion—ought  to 
reside  in  the  court.  This  discretion  ought  to 
be  exercised  with  great  moderation  and  judg- 
ment ;  but  it  must  be  exercised,  and  no  other 
tribunal  can  decide,  in  a  case  of  removal 
from  the  bar,  with  the  same  means  of  in- 
foi^mation  as  the  court  itself 

In  view  of  all  the  circumstances  of  this 
case,  the  judgment  of  this  court  is  that  re- 
spondent (MacCabe)  be,  and  is  hereby,  su9' 
pended  from  practice  as  an  attorney  and  coim- 
selor  at  law/<?r  t/te  period  of  six  months  from 
this  date,  and  until  the  payment  of  all  tho 
costs  of  this  proceeding. 


PENNSYLVANIA  SUPREME  COURT. 


Robert  WINTER 

V. 

FEDERAL  STREET  &  PLEASANT  VAL- 
LEY R.  CO.,   Appt. 


(- 


.Pa.. 


.) 


One  who  obatmctfl  the  tracks  of  an  elec- 
tric railway  with  his  team  after  dark 
in  a  fit  of  impatience  caused  by  interrup- 
tions to  bis  work  by  the  paasafre  of  cars  and  for 
the  purposo  of  savinfir  a  little  labor  or  expense  in 
unloading  a  safe  by  taking  it  from  the  rear  end 


Instead  of  the  side  of  his  waffon,  when  he  could 
unload  it  from  the  side  without  obstructlnfr  the 
track,  is  guilty  of  such  contributory  negHj^enoo 
that  he  cannot  recover  damages  for  nefrligence  of 
the  railroad  company  resultinff  in  a  collision  of  a 
car  with  his  team. 

(January  80, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Alle- 
fheny  County  in  favor  of  plaintiff  io  an  action 
rou^ht  to  recover  the  value  of  a  team  of  horsea 
alleged  to  have  been  killed  by  one  of  defend- 
ant's street  cars.    Beversed, 


NoTS.— The  above  case,  althoug-b  not  novel  in 
principle,  is  important  as  a  precedent  in  respect  to 
blooking  the  tracks  of  electric  railways. 

As  to  the  necessitr  of  care  in  crossing  such  tracks, 
19  L.  R.  A. 


see  Oarson  v.  Federal  St.  ft  P.  V .  R.  Oo.  15  L.  B.  A* 
2S7, 147  Pa.  S19;  Ehrisman  v.  East  Harrisburg  City 
PaaL  a.  Co.  17L.  R.  A.  44B,  160  Pa.  180. 


190Z. 
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The  facts  are  staled  in  the  oplDion. 
Mestn.  Stone  &  Potter  for  appellant 
Mesar$,  Borleifl^h  ft  Harbison  fox  appel- 
lee. 

MeCoUom,  J,,  delivered  the  opinion  of 
the  court: 

It  was  obviously  unnecessary  for  the  ap 
pel  lee  to  drive  upon  and  occupy  the  railwav 
tracks,  as  he  did,  for  the  purpose  of  unload- 
ing the  safe.  It  wiis  twelve  feet  and  two 
indies  from  the  curb  to  the  nearest  rail,  and 
it  sufficiently  appears  from  the  evidence  pro- 
duced by  him  that  it  was  practicable  to  re- 
move the  safe  from  the  wagon  to  the  store 
without  encroaching  upon  the  railway  in  any 
manner.  It  may  be  conceded,  as  the  evidence 
shows,  that  it  was  easier  to  make  the  transfer 
from  the  rear  end  than  from  the  side  of  the 
wagon.  But  it  is  clear  that  he  needlessly 
obstructed  the  tracks  in  a  fit  of  impatience, 
if  not  of  anger,  caused  by  the  interruptions 
to  which  he  had  been  subjected  in  his  work 
by  the  passage  of  the  cars,  and  in  the  ex- 
pectation of  saving  thereby  a  little  labor,  or 
a  trifling  expense,  in  unloading.  In  this 
spirit,  and  for  this  purpose,  he  drove  his 
boraes  directly  across  the  track,  so  that  their 
hind  feet  were  on  or  near  to  one  rail,  and 
their  fore  feet  were  on  or  near  to  the  other, 
and  declared,  in  substance,  that  in  this  posi- 
tion they  could  be  seen  by  the  man  in  charge 
of  an  approaching  car  in  time  to  prevent  a 
collision.  Having  thus  obstructed  the  track, 
and  relying  on  the  obstruction  as  a  sufficient 
and  timeljr  notice  to  the  company  that  he  was 
in  possession  of  it,  he  proceeded  to  unload 
the  safe ;  but,  before  he  succeeded  in  remov- 
ing it  from  the  wagon,  he  evidently  realized 
that  his  position  was  infiecure,  because  he  re- 

auested  nis  employer  to  look  out  for  and  stop 
lie  cars,  and  received  from  the  latter  an  as- 
surance  that  he  would  do  so.  It  is  essential 
to  a  correct  appreciation  of  this  position  to 
bear  in  mind  that  it  was  taken  near  8  o*clock 
on  a  dark  ni>;ht  in  April ;  that  the  obstruc- 
tion was  directly  across  the  tracks  of  a  rail- 
way on  which  the  cars  were  driven  by  elec- 
tricity, and  at  a  point  where  they  ran  on  a 
descending  grade.  In  the  presence  of  these 
conditions,  well  known  to  tne  appellee,  and 
in  the  absence  of  adequate  cause  therefor,  his 


action  in  obstructing  the  appellant's  road  was 
negligent  and  reckless.  It  was  not  only  an 
uniustifiable  interference  with  public  travel, 
ana  an  inexcusable  exposure  of  his  own  and 
tho  company's  property  to  injury,  and  per- 
haps destruction,  but  it  imperiled  the  limbs 
and  lives  of  the  company's  employ^  and 
passengers.  If  his  horses  were  injured  while 
in  the  position  described  by  him,  he  is  with- 
out just  claim  to  compensation  for  the  in- 
jury, because  it  was  the  direct  result  of  his 
own  negligence.  Now  that  rapid  transit  is 
recoenized  and  demanded  as  essential  to  the 
prosperity  of,  and  the  transaction  of  business 
in,  our  large  cities,  the  use  of  the  streets  for 
individual  convenience  is  necessarily  quali- 
fied so  as  to  make  such  transit  possible,  and 
to  minimize  its  dangers.  The  substitution 
of  cable  and  electric  cars  for  the  horse  car 
and  the  omnibus  is  a  change  which  renders 
impracticable  and  dangerous  certain  uses  of 
the  streets  which  were  once  permissible,  and 
comparatively  safe.  It  introduces  new  con- 
ditions, the  nonobservance  of  which  consti- 
tutes negligence.  It  is  the  duty  of  property 
owners  on  streets  occupied  by  cable  and  elec- 
tric lines  of  railway,  and  of  persons  cross- 
ing or  driving  upon  such  streets,  to  recog- 
nize and  conform  to  these  conditions.  The 
risk  of  a  crossing  or  possession  of  the  tracks 
of  a  railway  operatecf  by  horse  power  is  not 
to  be  compared  with  the  peril  involved  in 
a  crossing;  or  occupancy  of  the  tracks  of  a 
steam,  cabl  e,  or  el  ectr i  c  rai  1  way.  The  condi  - 
tions  are  notable,  unlike,  in  the  size,  weight, 
and  speed  of  tho  cars,  and  in  the  power  by 
which  they  are  moved.  It  is  not  clear,  from 
the  evidence  in  the  case,  that  the  appellee 
gave  proper  notice  to  the  company  of  the 
presence  of  his  horses  on  its  road ;  that  the 
company  was  in  any  default  in  respect  of  the 
discovery  of  the  obstruction,  and  the  subse- 
quent control  of  its  cars,  or  that  the  horses 
died  in  September  from  any  injuries  received 
on  the  railroad  in  April.  But  we  need  not 
discuss  these  matters  now,  as  we  are  of  opin- 
ion that  the  appellee*s  contributory  negli- 
gence called  for  an  affirmance  of  the  appel- 
lant's point,  and  is  a  sulficient  answer  to  his 
claim.  The  specification  of  error  Is  sus- 
tained. 
Judgment  reversed. 


WASHINGTON  SUPREME   COURT. 


OREGON    IMPROVEMENT   CO.,  Reept, 

V. 

John  SAGMEISTER  and  Wife.  AppU, 


(. 


.Wash. 


.) 


I  debts  incurred  by  a  husband 

are  chari^eable  upon  the  community 


property  unless  the  business  is  shown  not  to 
have  been  conducted  by  him  for  the  benefit  of 
the  community. 

(August  12, 1802.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  King  County  in 


KotB.— I/ioMZtty  of  eommvnUy  property  for  debte, 
L  lAabUUy  for  common  debts. 

The  community  composed  of  husband  and  wife 
to  purely  a  statutory  creation,  and  its  powers,  lia- 
bilities, and  exemptions  can  be  determined  by  ez- 
uaination  of  the  statutes  alone. 

The  community  of  property  created  by  marriage 
19L.R.A. 


is  not  subject  to  the  rules  of  partnership;  and  as  to 
the  creditors  of  the  community  the  heirs  of  the 
deceased  partner  in  community  cannot  set  up  their 
residuary  rights,  and  require  the  rules  of  partner- 
ship  settlement  to  be  applied  to  tho  settlement  of 
the  debts.  Baird  y.  Lemee,  28  La.  Ann.  4ZL 
The  title  to  the  common  property  resta  in  the 


See  also  23  L.  R.  A.  803;  32  L.  R.  A.  73,  214;  3iJ  L.  R.  A.  407. 
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Washqigton  Bufbbmb  Court. 
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favor  of  plaiDtiff  Id  an  action  brought  to  en- 
force payment  of  a  business  debt  of  defendant 
John  Sagmeister  out  of  defendant's  commu- 
nity property.    Affirm^. 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Fred  H.  Peterson*  for  appellants: 

Any  obligation  arising  out  of  the  contract 
entered  into  between  John  Sagmeister  and  re- 
spondent is  not  a  community  debt  under  our 
statutes  for  which  community  real  estate  can 
be  sold  on  execution. 

1  Hiirs  Code.  §§1408-1410, 1418, 1414;  Brot> 
ion  V.  Langert,  1  Wash.  78;  Columbia  Nat, 
Bank  v.  Bnibree,  3  Wash.  881. 

Community  real  estate  is  not  subject  to  sale 
on  execution  for  a  ludgroent  recovered  upon  a 
contract  of  the  husband  unless  it  be  upon  liens 
of  mechanics  and  others  for  labor  and  materi- 
als furnished  in  erecting  structures  or  improve- 
ments thereon,  or  the  Judgment  be  recovered 
for  a  community  debt;  that  is,  a  debt  owing  by 


both  husband  and  wife,  who  constitute  the 
community. 

BroUon  v.  Langert,  wwpra;  Andrews  ▼.  Ay^ 
drew,  8  Wash.  Terr.  286;  Eolyoke  ▼.  Jackaon, 
Id.  385;  EooDtr  ▼.  Chamben,  Id.  26;  1  HiU's 
Code,  §S  1400, 1414. 

The  statute  provides  that  the  husband  shall 
not  incumber  community  real  estate  unless  the 
wife  loin  with  him  in  executing  the  instrument 
by  which  such  real  estate  is  incumbered.  A 
Judgment  is  an  incumbrance. 

Sedmon  v.  Phanix  Ine.  Co,  61  Wis.  800,  87 
Am.  Rep.  880. 

Since  each  of  the  spouses  has  the  right  to 
make  contracts  as  if  unmarried  it  seems  absurd 
to  say  that  if  either  one  does  make  a  conirad 
that  such  contract  must  be  the  contract  of 
both  and  therefore  is  to  be  considered  prima 
facie  a  community  debt  as  intimated  in  An- 
drewe  ▼.  Andrews,  supra, 

Mr,  O.  Jacobs,  for  respondent: 


husband  and  he  may  djgpoee  of  It  absolutely  as  if 
it  were  his  own  separate  property.  The  interest 
of  the  wife  is  a  mere  expectancy.  Guioe  ▼.  Law- 
rence, 2  La.  Ann.  208. 

By  Wash.  Gode,  I  SAO,  **the  husband  has  the 
management  and  control  of  the  oommunity  real 
property,  but  he  shall  not  •  .  .  incumber  the  oom- 
munity real  estate,  unless  the  wife  Join  with  him 
in  exeoutinff  the  deed  or  other  instrument  by 
which  the  real  estate  is  •  .  •  incumbered.  .  .  . 
Provided,  however,  that  all  such  community  real 
estate  shall  be  subject  to  the  liens  of  mechanics 
and  others  for  labor  and  materials  furnished  in 
erecting  structures  and  improvements  thereon,  as 
provided  by  law  in  other  cases,  to  liens  of  judff- 
ments  recovered  for  oommunity  debts,  and  to  sale 
on  execution  issued  thereon.** 

Under  this  provision  the  husband  may  oontraot 
for  the  erection  of  a  buUding  upon  the  commu- 
nlt}'  real  estate,  and  subject  it  to  mechanics*  liens. 
LltteJl  ft  8.  Mfff.  Co.  V.  MlUer,  8  Wash.  482. 

Debts  due  by  a  oommunity  ^'are  generally  set 
up  by  the  creditors  against  the  succession  of  the 
husband  who,  as  master  of  the  community  during 
its  existence,  is  always  responsible  for  their  pay- 
ment. After  its  dissolution  by  the  death  of  the 
husband,  it  is  uniformly  understood  that  his  es- 
tate is  bound  to  pay  the  debts  contracted  during 
marriage;  if  it  be  dissolved  by  the  death  of  the 
wife,  the  survivor  is  generally  alone  applied  to 
Tor  the  satisfaction  of  the  community  debts;  and 
the  wife  or  her  representatives,  although  their 
distinct  interest  in.  the  community  attaches  at  the 
dissolution  of  the  marriage,  subject  to  their  right 
to  renounce  and  be  exonerated  from  the  payment 
of  the  oommunity  debts,  have  nothing  to  claim 
out  of  the  acquests  and  gains,  until  such  debts  are 
paid  or  liquidated.  lAwson  v.  Ripley,  17  La.  Ann* 
248;  MoLean*s  Succession,  12  La.  Ann.  222. 

A  husband  has  the  power  to  keep  alive,  by  exten- 
sions, renewals,  and  substitutions,  a  debt  which 
exists  against  community  property  at  the  time  of 
the  death  of  the  wife.  Rusk  v.  Warren,  25  La. 
Ann.  314 ;  Johnston  v.  San  Francisco  Sav.*  TJnioct 
76  Cal.  184. 

Pending  the  administration  and  settlement  of 
the  community  the  wife  cannot  mortgage  or  alien- 
ate any  of  its  effects  so  as  to  defeat  its  creditors,  or 
so  as  to  give  her  creditors  a  right  to  be  paid  by 
priority  to,  or  even  concurrently  with,  such  com- 
munity creditors.  Gestae  v.  Florane,  31  La.  Ann. 
403:  Durham  v.  Williams,  32  La.  Ann.  162. 

Under  the  laws  in  force  In  Florida  while  It  was 
a  province  of  Spain  the  claimant  of  a  ganancial 
right  cannot  take  the  community  property  with- 
19  L.  R.  A. 


out  becoming  responsible  for  the  debts  against  it 
contracted  during  marriage.  HcHardy  v,  Mo- 
Hardy,  7  Fla.  801. 

The  vendee  of  a  wife  takes  subject  to  conununitj 
debts.    MitcbeUv.  DeWitt.20Tex.294. 

No  agreement  between  husband  and  wife  as  to 
the  oommunity  property  is  good  as  against  cred- 
itors.   Green  ▼.  Ferguson,  02  Tex.  626. 

Rights  of  minor  children  are  residuary.  Ker- 
ley*8  Suooesslon,  18  La.  Ann.  688. 

Oommunity  property  must  satisfy  common 
debts  before  descending  to  the  heirs.  Wilson  v. 
Helms,  60  Tex.  680 ;  Walker  v.  Howard,  84  Tex.  478. 

A  Judgment  against  a  surviving  wife  for  a  com- 
munity debt  binds  the  common  property  as  against 
the  heir.    Woodley  v.  Adams,  66  Tex.  62B. 

On  the  death  of  the  wife  her  estate  is  entitled  to 
one  half  of  the  community  property,  but  ber  heirs 
can  claim  only  such  poition  as  may  remain  after 
payment  of  all  Just  demands  against  the  oommu- 
nity.   Jones  V.  Jones,  16  Tex.  147. 

Prior  to  1861  in  California  the  whole  of  the  com- 
mon property  was  subject  to  the  oommunity 
debts.    Oook  v.  Norman,  60  Cal.  688. 

By  the  statute  of  Oallfomla,  ''upon  the  dissolu- 
tion of  the  community  by  the  death  of  either  hus- 
band or  wife  one  half  of  the  property  goes  to  the 
survivor  and  the  other  half  to  the  descendants  of 
the  deceased  subject  to  the  debts  of  the  deceased.** 
This  provision  Is  construed  to  mean  that  the  whole 
of  the  property  shall  be  subject  to  the  debts  of  the 
deceased.    Tompldn*s  Estate,  12  Cal.  122. 

Under  the  Act  of  1860  the  death  of  the  wife  did 
not  release  any  portion  of  the  property  from  lia- 
bility for  community  debts,  and  ber  descendants 
took  it  subject  to  the  payment  of  such  debts. 
Packard  v.  ArelUmes,  17  CaL  688;  Ord  v.  De  La 
Guerra,  18  CaL  07;  Cook  v.  Norman,  60  Cal.  687. 

On  the  death  of  one  of  the  spouses  the  survivor 
receives  the  oommunity  property  as  any  other 
proprietor  receives  title  to  property  burdened 
with  debts.    Webre  ▼.  Lorlo.  42  Vbu  Ann.  178. 

Under  Wash.  Code,  Sfi  2411,2412,  upon  the  death 
of  one  of  the  spouses  the  whole  community  prop- 
erty is  subject  to  administration  proceedings  for 
the  payment  of  oommunity  debts.  Ryan  ▼.  Fer- 
guroon,  8  Wash.  866. 

The  survivor  of  a  oommunity  may  appropriate 
common  property  to  the  payment  of  oommunity 
debh.    Johnson  v.  Harrison,  48  Tex.  f&l. 

And  is  not  required  to  first  exhaust  the  person- 
alty.   Wenar  v.  Stenzel,  48  Tex.  484. 

The  common  homestead  may  be  sold  to  satisfy 
common  debts  by  the  survivor  who  has  qualified  as 
administrator.    Watkins  v.  Hall,  87  Tea.  1 


1803. 


Oreook  Imfbovbmbnt  Co.  ▼.  Sagmeistbb. 


CommuDity  indebtedness  may  arise  in  the 
conducting,  managing,  and  control  of  commu- 
nxiy  business.  The  manager  of  such  business 
acts  for  both,  and  has  authority  to  act,  and  his 
action  binds  both.  An  obligation  contracted 
In  such  management  and  within  its  authority 
is  a  community  debt  or  obligation.  The  rights 
conferreii  upon  the  husband  to  manage  the 
community  real  property  is  a  power  to  manage 
it  in  trust  for  the  community. 

Hciyoke  v.  Jaekton,  8  Wash.  Terr.  285. 

Her  power  to  assert  her  property  rights  and 
to  prosecute  and  defend  all  actions  therefor  is 
fully  preserved. 
•     1  mil's  Code,  §  1402. 

Andreufs  ▼.  Andrews,  8  Wash.  Terr.  289, 
holds  that  a  judgment  against  the  husband 


should  be  considered  as  prima  facie  for  a  com- 
munity debt. 

Hojrt,  «/*.,  delivered  the  opinion  of  the 
court: 

The  only  Question  presented  in  this  case 
is  as  to  whether  or  not  a  certain  judgment 
recovered  by  respondent  against  John  Sag- 
meister,  one  of  the  appellants,  could  be  prop- 
erly satisfied  out  of  the  community  property 
of  said  appellant  and  his  wife,  MatildA 
Sagmeister,  the  other  appellant.  That  the 
property  of  the  community  can  only  be  sold 
for  a  community  debt  has  been  so  often  de- 
cided by  this  court,  and  is  so  clear,  under 
our  statute,  that  we  do  not  deem  it  necessa^ 
to  here  say  anything  in  that  regard.     We 


Where  a  wife  died,  and  her  husband,  without 
special  authorization,  administered  the  oommunlty 
property  as  his  own  and  oontraoted  debts,  and  died, 
and  the  heirs  brouflrht  suit  for  the  suooesslon  of 
their  mother,  the  creditors  Intervened  and  claimed 
that  their  debts  bore  airalnst  the  community,  it  was 
held  that  the  heirs  could  claim  against  the  ored- 
itocB  only  the  residuum.  Sadler  v.  Klmbrough,  Zi 
la.  Ann.  684. 

a.  Every  deMUprtmtmed  to  he  a  common  debt. 

Under  La.  Civ.  Code,  art  2Sn^  every  debt  con- 
tracted during  marriage  Is  presumed  to  be  a  com- 
munity debt  Kennedy  v.  Bosslere,  16  La.  Ann. 
446w 

Negotiable  paper  given  by  the  husband  for  his 
Individual  debts  may,  unless  acquired  after  matur- 
ity  or  with  notice,  be  enforced  against  the  com- 
munity property.    Curtis*  Succession,  10  La.  Ann. 

ee. 

Where  no  directions  are  given  as  to  which  estate 
ahall  satisfy  a  judgment  against  husband  and  wife 
Jointly,  it  may  be  satisfied  out  of  the  community 
property.    Howard  v.  North,  5  Tex.  280. 

A  judgment  against  the  husband  is  prima  facie 
for  a  community  debt  and  the  wife,  when  she  re- 
sists the  sale  of  community  real  estate  under  exe- 
cution Issued  upon  such  judgment  has  the  burden 
of  ahowtnfr  that  the  character  of  the  Judgment 
debt  would  not  warrant  the  sale.  Andrews  v.  An- 
drews, 3  Wash.  Tdrr.  280. 

<>.  l%e  htuiband  may  become  a  creditor  of  the  com- 
muntty. 

The  husband  may  become  a  creditor  of  the  com- 
munity for  the  amount  of  his  separate  funds  In- 
vested for  the  community's  benefit  Gee  v.  Thomp- 
son, 41  La.  Ann.  848. 

A  survivor  of  the  community  may  sell  the  prop- 
erty to  reimburse  himself  for  separate  property 
used  to  pay  debts.  Wilson  v.  Helms,  60  Tex.  680; 
Walker  v.  Hosrard,  84  Tex.  478. 

But  to  enable  the  husband  to  recover  as  a  creditor 
of  the  community  there  must  be  substantial  proof 
that  the  amounts  were  actually  invested  in  the 
community  by  him.  Foreman*8  Succession,  38  La. 
Ann.  TOO;  Beyer's  Succession,  86  La.  Ann.  506;  Gee 
V.  Thompson.  41  La.  Ann.  348. 

At  the  dissolution  of  the  community  the  hus- 
band's judgment  creditors  may  claim  all  the  rights 
and  credits  accruing  to  him  from  the  community. 
Oee  V.  Thompspn,  supra. 

2:  Ante-nuptiiU  and  post-nuptial  debts  of  wife. 

If  the  wife's  separate  property  fail  to  satisfy  de- 
mands Cor  her  ante-nuptial  debts,  the  common 
property  is  liable  for  the  balance.  Taylor  v.  Mur- 
phy. 50  Tex.  29L 

ioii.aA. 


The  separate  property  of  the  wife  and  the  com- 
mon property  are  equally  11a  ble  for  the  ante-nu  ptlal 
debts  of  the  wife.  Judgments  recovered  for  such 
debts  may  be  enforced  against  either  class  or  both 
classes  of  property  Indiscriminately.  Van  Mazen 
V.  Johnson,  15  OaL  206;  filautin  v.  Bumpus,  86  CaL 
214. 

But  the  common  property  is  not  Uable  for  the 
debts  of  the  wife  contracted  sfter  marriage  unless 
secured  by  a  pledge  or  mortgage  executed  by  the 
husband.  Cal.  Civ.  Code,  1 167;  Grelner  v.  Grelner, 
66  Cal.  116. 

In  James  v.  Jacques,  20  Tex.  820, 82  Am.  Deo.  618, 
a  wife  had  become  surety  for  her  husband  on  a 
note  secured  by  a  trust  deed  which  pledged  the 
conmiunity  property  and  her  separate  property. 
It  was  held  that  she  bad  a  right  to  insist  that  the 
community  property  should  be  first  exhausted. 

After  the  death  of  the  husband  the  Individual 
creditors  of  the  wife«whether  secured  by  mortgage 
or  not  can  look  for  sat'sfaotion  of  their  claims  only 
to  the  residuary  interest  of  the  widow  In  the  com- 
munity property.  Dickson  v.  Dickson,  38  La.  Ann. 
187a 

&  Debts  of  the  husband. 

Community  property  is  liable  for  the  debts  of 
the  husband.  DeBlano  v.  Lynch,  23  Tex.  25;  Forbes 
V.  Dunham,  24  Tex.  611;  Texas  Act  of  March  18; 
1846;  Burton  v.  Lies,  21  Cal.  87;  Adams  v.  Knowlton« 
28  Cal.  288;  Joy  v.  McKay,  70  Cal.  445. 

In  Portis  V.  Parker,  22  Tox.  708,  the  statute  was 
held  to  apply  to  debts  contracted  by  the  husband 
before  marriage. 

The  community  property  is  liable  for  the  debts 
of  the  husband  contracted  before  as  well  as  after 
marriage.  Hawley  v.  Crescent  City  Bank,  26  La. 
Ann.  282:  Davis  v.  Compton,  13  La.  Ann.  896. 

A  husband's  creditor  can,  regardless  of  the  wlfe« 
pursue  blm  to  Judgment  and  take  his  property  in 
execution,  not  excepting  even  the  community  per* 
sonal  properly.  Andrews  v.  Andrews,  8  Wash. 
Terr.  288. 

But  as  pointed  out  in  the  principal  case,  com- 
munity real  estate  is  liable,  under  the  Washington 
statute,  for  community  debts  only. 

In  Brotton  v.  Langert,  1  Wash.  78,  it  was  held  that 
the  colnmunlty  property  was  exempt  from  execu- 
tion on  a  Judgment  against  the  husband  who,  as 
constable,  had  wrongfully  sold  mortgaged  personal 
property,  under  execution. 

But  when  the  community  is  dissolved  by  death 
or  in  any  other  way  the  interest  of  the  deceased  in 
community  property  is  liable  for  his  separate  debts 
after  the  separate  property  Is  exhausted,  when  it 
is  not  required  to  pay  community  debts  and  is  not 
otherwise  exempt  Columbia  Nat  Bank  v.  Bm* 
bree,  2  Wash.  ZSL  A.  P.  W. 
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will  proceed  at  once  to  the  consideration  of 
the  otner  question  presented :  Was  the  debt 
for  which  the  judgment  in  question  was  re- 
covered a  community  debt?  The  undisputed 
facts  showed,  and  the  court  below  found, 
that  it  was  for  materials  furnished  to  the 
husband  in  the  prosecution  of  his  business 
as  a  contractor  and  builder.  Is  a  business 
prosecuted  by  the  husband  in  the  interest  of 
the  community,  and  from  which  the  com- 
munity will  receive  the  benefit  and  profits, 
if  any  there  are,  a  community  business?  We 
think  it  is.  We  cannot  conceive  that  it  was 
the  intention  of  the  Legislature  to  have  cre- 
ated an  entity,  and  to  have  provided  that  all 
Property  coming  into  the  hands  of  the  hus- 
and  should  be  prima  facie  the  property  of 
such  entity,  without  at  the  same  time  hav- 
ing intended  that  the  action  of  such  husband 
in  his  efforts  to  obtain  property  should  be, 
prima  facie,  in  the  interest  of  such  entity. 
If  the  husband  obtained  any  property  by 
virtue  of  his  exertions,  it  would,  prima  facie 
at  least,  be  the  property  of  the  community, 
and  we  think  it  must  follow  tMt  in  his  ef- 
forts to  obtain  property  it  must  prima  facie 
be  presumed  that  he  acts  for  the  community. 
Applying  these  principles  to  the  case  at  bar, 


it  must  be  held  that  the  husband,  in  conduct* 
ing  such  business  of  contractor  and  builder, 
was  acting  for  the  community ;  and,  thu» 
holding,  it  would  not  only  be  an  anomalous, 
but  an  unconscionable,  position  to  hold  that 
the  community  was  not  at  least  prima  facie 
responsible  for  the  results  of  such  business. 
If  the  business  resulted  in  profit,  such  profit 
would  belong  to  the  community.  Can  it 
with  good  conscience  be  said  that,  if  it  re- 
sulted in  loss,  the  community  should  not  be 
responsible  ?  We  think  that  every  legal  busi - 
ness  conducted  by  the  husband  is  prima  facie 
in  the  interest  of  the  community,  and  that, 
unless  something  appears  to  establish  the. 
contrary,  the  community  is  entitled  to  the 
profits  thereof,  and  must  bear  the  losses  in- 
cident thereto.  It  follows  that,  under  the 
circumstances  of  this  case,  the  property  of  the 
community  must  be  held  to  respond  to  the 
judgment  in  question. 

Judgment  of  the  lower  court  miut  be  of* 
firmed, 

Anders,  Oh.  «7.,  and  Stiles  and  Seott» 
Jt/l,  concur. 

Rehearing  denied. 


MINNESOTA   SUPREME  COURT. 


J.  R.  WATKINS,  Appt.. 
0.  O.  LANDON  et  al.,  SeepU. 
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*1.  Any  person  ImwttiUy  acquiring  » 
knowledge  of  the  composition  of  any 
ntedicinal  preparation,  not  patented,  has 
the  le^a]  rl^bt  to  manufacture  and  sell  the  same. 
If,  by  reason  of  the  manner  in  which  such  knowl- 
edire  is  acquired,  that  would  not  constitute  a 
breach  of  coofldeoce  or  grood  faith. 

8  He  may  also  publish  the  fket  that  his 
product  is  made  in  accordance  with  the  original 
formula  therefor. 

8«  When  sach  a  preparation  has  eome  to 
be  popularly  known  by  the  name  of  a 
person  ( e.  a.  *'Ward*B  Liniment," )  another 
person  engafirinir  in  the  manufacture  has  no  rlf^ht 
to  appropriate  that  name  to  his  own  exclusive 
use  as  a  proprietary  trademark  or  tradename. 

4.  In  an  action  to  reccnrer  damages  for 
the  "wrongtal  use  of  a  trade  label  re- 
sembling that  of  the  plaintiff,  the  plaintiff  is  not 
entitled,  in  the  absence  of  proof  of  the  measure 
of  damages,  to  recover  the  penalty  prescribed  in 
chapter  178,  Laws  1885. 

6.  Beftisal  to  allow  new  trial  for  alleged 
newly  discovered  evidence  sostalned. 

6.  Evidence  Tield  to  Justify  findings. 

*Headnotes  by  Dickinson,  J. 


(January  28, 1808.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Winona  County  over- 
ruling motion  for  a  new  trial  after  verdict  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  an  alleged  infringement 
of  a  trademark.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  Ke^es  &  Brown,  for  appellant: 

Conceding  it  to  be  true  that  the  plaintiff  did 
not  first  adopt  the  words  "Ward's  Liniment" 
as  a  trademark  or  name  for  use  in  the  sale  of 
a  liniment,  it  is  equally  true  that  he  did  first 
adopt  the  tradename,  *'Dr.  Ward's  VegetabJo 
Anodyne  Liniment,"  and  for  more  than  twenty 
years  has  had  the  exclusive  use  of  the  name, 
and  has  slowly  built  up  a  large  business  under 
it,  unchallenged  by  any  one. 

Sands  volontarily  abandoned  the  use  of  the 
name  "Ward's  Liniment." 

Watkins  &  Meyers  merely  apprised  Sands 
of  their  claims,  and  their  intention  to  enforce 
them,  which  was  very  proper,  as  they  did 
have  greater  rights  than  the  latter  even  at  that 
time.  This  was  not  coercion  or  duress  in  any 
degree  whatever,  and  neither  Sands  nor  the 
deiendaDts  can  claim  any  advantage  by  such 
state  of  facts. 

Hilbom  V.  Bucknam,  78  Me.  482,  57  Am. 
Rep.  816;  Eknmons  ▼.  Seudder,  115  Mass.  867; 
6  Am.  &£ng.  Encyclop.  Law,  p.  71 . 

In  legal  reality  the  fact  that  Sands  knew 


Note.— As  to  property  in  secrets,  see  Tode  v. 
Gross,  13  L.  B.  A.  052.  and  note,  127  N.  Y.  480.  See 
also  Puwle  V.  Parke,  131  IT.  B.  88,  38  L.  ed.  67,  in 
which  It  was  held  that  the  owner  of  a  secret  pro- 
cess for  compounding  medicine  and  his  grantees 
may  be  protected  against  breaches  of  trust  in  in- 
spect to  it. 
19  L.  R  A. 


As  to  the  use  of  a  name  as  part  of  the  good-wHl 
of  a  business,  see  V onderbank  v.  Sohmitt,  15 1«.  EL 
A.  462,  and  note,  44  La.  Ann.  — .  Also  Fish  Bros. 
Wagon  Oo.  v.  Fish  (Wis.)  16  L.  R.  A.  453;  LePage  Oo, 
Y.  Russia  Cement  Co.  17  L.  K.  A.  854,  5  U.  8.  Apiv 
112, 61  Fed.  Rep.  9a. 


See  also  2o  L.  R.  A.  193;  32  L.  R.  A.  701 ;  40  L.  R.  A.  .550. 
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that  there  were  adverse  claimants  to  the  name 
he  was  using  shows  that  his  giving  up  the  use 
was  in  recognition  of  such  claims,  and  was  an 
acquiescence  in  them,  and  should  forever  estop 
from  claiming  any  right  of  resumption  by  him 
or  any  daimini^  under  him. 

1  Am.  &  Eng.  Encjclop.  Law,  p.  8,  title  Cf 
RigkU,  and  cases  there  cited. 

Sands  could  not  revive  any  rights  he  had 
acquiesced  in  the  plain tiflfs  acquiring,  by  a 
mere  transfer  of  a  formula  to  the  defendants. 

6  Am.  &  Eng.  Encyclop.  Law,  p.  90. 

That  Sands  was  too  poor  to  fight  a  law-suit 
is  not,  and  never  was,  an  excuse  either  in  law 
or  equity,  nor  can  a  man  allege  any  such  rea- 
son for  standing  by  silent  and  allowing  an- 
other to  act  prejudicially  to  himself  or  change 
his  position,  as  the  building  up  of  a  business, 
to  his  prejudice. 

Uayioard  v.  Eliot  Nat,  Bank,  96  U.  8.  611, 
24  L,  ed.  855;  Perry  v.  Oraig,  8  Mo.  516;  Locke 
V.  Armstrong,  22  N.  0. 147. 

The  twenty  years  of  nonuser  of  the  terms 
'T)t,  Ward's  Liniment,"  by  Sands,  with  full 
knowledge  on  his  part  that  the  plaintiff  claimed 
tbe  right  to  use  and  was  using  the  name  as  a 
trademark,  and  was  building  up  his  business 
under  it,  is  a  total  abandonment  of  it  by  Sands, 
and  an  acquiebcence  in  its  use  by  the  plaintiff, 
which  in  itself  will  be  a  bar  to  any  claim  the 
defendants  may  now  seek  to  sustain  under  their 
claim  of  succession  to  Sands'  rights. 

French  v.  Braintree  Mfg.  Go.  28  Pick.  216; 
Cannp  v.  AndretM,  128  Mass.  155;  Davis  v. 
Gale,  32Ca1.  85,  91  Am.  Dec.  554;  Menendez 
V.  Holt,  128  U.  S.  524,  83  L.  ed.  529;  Symonds 
V.  Oreene,  28  Fed.  Rep.  834;  Amoskeag  Mfg,  Co. 
V.  Spear,  2  Sandf.  599;  BlackioeU  v.  IH^kreU,  8 
Haghes,  151,  25  Myer's  Fed.  Dec.  g  457;  Wil- 
Uam  Rogers  Mfg.  Co.  v.  Rogers  <fc  8,  Mfg.  Co. 
11  Fed.  Rep.  495. 25  Myer's  Fed.  Dec.  p.  1160. 
See  also  ¥iVkins  v.  Elackman,  18Blatchf.  440; 
JDann  v.  Spurrier,  7  Ves,  Jr.  281;  Leeds  v.  Am- 
bmt,  2PhUUm.  128. 

Sands  never  received  any  right  from  Ward 
at  an  to  the  use  of  the  name  *  'Ward's  Liniment" 
or  •'Dr.  Ward's  Liniment." 

The  instrument  relied  on  does  not  purport 
to  convey  any  trademark  or  tradename  or  any 
hosiness,  and  it  is  conclusively  shown  that  the 
formula  was  not  the  one  Ward  was  using  in 
eoDDection  with  his  own  business,  but  a  dis- 
carded one,  having  different  ingredients. 

k  trademark  cannot  be  conveyed  in  that 
way.  "The  sale  of  a  mere  trademark  apart 
from  the  article  to  which  it  is  afiSxed,  or  the 
busiDess  with  which  it  is  connected,  confers  no 
light  of  ownership." 

WUthaus  V.  Braun,  44  Md.  808, 22  Am.  Rep. 
44;  Skinner  v.  Oaks,  Am.  Trade  Mark  Cases, 
459. 

But  suppose,  for  argument's  sake,  that  he 
^id  take  some  interest,  what  was  it  ?  If  any- 
tbiog,  it  was  a  license,  and  a  personal  license 
merely,  and  revocable  at  the  will  of  Ward. 

Oliver  v.  Rumford  Chemical  W<yrks,  109  U. 
6. 75, 27  L.  ed.  862;  QayUr  v.  WUder,  51  U.  S. 
10  How.  494,  13  L.  ed.  511;  Troy  Iran  &  Nail 
Factory  Y.  Corning,  55  U.  S.  14  How.  198, 14  L. 
«cl.  388;  Johnson  v.  Skillman,  29  Minn.  95,  48 
Am.  Rep.  192,  and  cases  there  cited;  Wilson  v. 
^,  Paul,  M.  d  M.  R.  Co.  41  Minn.  67. 
t«  U  R.  A. 


An  attempt  to  convey  a  license  by  the  licensee 
revokes  It 

5  Lawson,  Rights,  Rem.  &  Pr.  §  2674,  and 
cases  there  cited. 

Conceding  that  Ward  was  the  rightful  ectab- 
lisher  and  owner  of  the  trademark,  * 'Ward's 
Liniment,"  or  *'Dr.  Ward's  Liniment,"  then 
there  is  no  doubt  but  that  Batterson  Bros,  ob- 
tained by  their  purchase  of  the  business  of 
Ward,  and  in  connection  therewith,  the  ex- 
press right  to  his  trademarks,  the  original 
right,  which  he  has  so  established;  and  that  the 
plaintiff,  by  his  purchase  of  the  business  and 
trademarks,  succeeded  to  the  entire  interest,  in 
addition  to  his  rights,  if  any  previously  ac- 
quired. 

Pitkins  V.  Blaekman,  18  Blatchf .  440;  HaU 
V.  Barrows,  10  Jur.  N.  8.  55;  Dixon  Crucible 
Co.  V.  Guggenheim,  2  Brewst.  821;  Loekwood 
V.  Bostwiek,  2  Daly,  521;  Kidd  v.  Johnson,  100 
U.  8.  617,  25  L.  ed.  769;  Wittliaus  v.  Braun, 
supra;  Banks  v.  Gibson,  84  Beav.  566;  Walton 
V.  Crowley,  81  Blatchf.  440. 

So  far  as  the  title  in  the  defendants  is  con- 
cerned, it  makes  little  difference  whether  Sands 
received  any  rights  or  not.  It  is  very  evident 
that  if  he  did  it  was  a  mere  personal  right 
which  oould  not  be  conveyed,  and  thererore 
Sands  conveyed  nothing  to' the  defendants. 

Oliver  v.  Rumford  Chemical  Works,  109  U. 
S.  75,  27  L.  ed.  862;  Oayler  v.  Wilder,  51  U. 
8.  10  How.  494.  18  L.  ed.  511;  Troy  Iron  dt 
Nail  Factory  v.  Corning,  55  U.  8.  14  How. 
198,  14  L.  ed.  888;  Baldmn  v.  Sibley,  1  Cliff. 
150;  18  Am.  &  Eng.  Encyclop.  Law,  title.  Li- 
cense. 

A  trademark  right  can  be  acquired  in  the 
name  '*Ward"  used  in  connection  with  other 
words  to  identify  and  describe  a  liniment. 

Russia  Cement  Co.  v.  Le  Page,  147  Mass.  206; 
Praur  v.  Prazer  Lubricator  Co.  121  III.  147; 
Hood^s  Sarsaparilla  Cases,  unreported;  AUxan^ 
der  V.  Morse,  14  R.  1. 158, 51  Am.  Rep.  869;  Fil- 
kins  V.  Blackman,  18  Blatchf.  449  ;  25  Mver's 
Fed.  Dec.  §  551;  Shaw  Stocking  Co.  v.  Aack, 
12  Fed.  Rep.  707;  Hi^  v.  Abrahams,  82  N.  Y. 
519.  87  Am.  Rep.  589;  Pldschmann  v.  Schuck- 
mann,  63  How.  Pr.  92 ;  Edleston  v.  Vick,  18 
Jur  8;  Celluloid  Mfg.  Co.  v.  CeUoniteMfg.  Co. 
82  Fed.  Rep.  94;  Boardman  v.  Meriden  Brit- 
tania  Co.  85  Conn.  417,  95  Am.  Dec.  270. 

The  claim  that  the  word  "Ward's"  has  "fal- 
len  into  the  public  domain,"  and  like  the  name 
of  a  patented  article  when  the  patent  expires 
and  the  process  becomes  public  and  the  right 
to  make  becomes  public  property,  the  name 
can  be  used  to  designate  the  thing  made,  is  not 
tenable. 

That  doctrine  is  inapplicable  here,  it  apply- 
ing only  to  expired  patent  rights  and  names  of 
articles  not  used  as  trademarks. 

Eostetier  v,  Bruepgeman-Reinert  Distilling 
Co.  46  Fed.  Rep.  188;  Burton  v.  Stratton.  12 
Fed.  Rep.  696.  Trade  Mark  Cases,  668;  WiUiam 
Rogers  Mfg.  Co.  v.  Rogers  dtS.  Mfg.  Co.  11  Fed. 
Rep.  495;  Battle  v.  Pinlay,  45  Fed.  Rep.  796. 

The  formula  that  Sands  got,  and  which  the 
defendants  have,  is  not  like  that  which  Ward 
and  Watkios  used.  Yet  the  defendants  claim 
the  right  to  make  and  sell  and  use  the  trade- 
mark, because  they  have  got  the  secret— the 
formula.    And  because  they  have  got  a  for- 
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mula,  they  say  they  have  got  the  formula,  and 
because  they  say  they  have  got  it  they  claim 
that  the  trademark  name  has  * 'fallen  into  the 
public  domain." 

One  person  cannot  sell  the  commercial  repu- 
tation of  another. 

Drevdoppel  v.  Tounff,  14  Phillim.  226,  Trade 
Mark  Cases,  423;  C&wUy.  Chadwick,  158  Mass. 
265;  Oillott  v.  Esterbraok,  47  Barb.  471;  8i/ke$ 
▼.  Sykes,  3  Barn.  &  C.  542;  Coats  v.  Holbrook, 
2  Sandf.  Ch.  586,  7  L.  ed.  718;  Insurance  (Hi 
Tank  Co.  v.  8eott  88  La.  Ann.  946,  89  Am. 
Rep.  286;  Sociite  Anonyme  de  la  Distillerie 
de  la  Liqueur  Benedictine  de  CAbbaye  de 
Fecamp  v.  Western  Distilling  Co.  48  Fed.  Rep. 
416:  Anheuser-Busch  Breioing  Asso,  v.  Piza,  24 
Fed.  Rep.  149;  Price  Baking  P&wder  Co,  ▼. 
Fufe,  45  Fed.  Rep.  799;  Lawrence  Mfg,  Co,  v. 
Tennessee  Mfg.  Co,  138  U.  8.  587, 84  L.  ed.  997; 
Thompson  v.  Montgomery,  L.  R.  41  Ch.  Div. 
85;  Browne,  Trademarks,  §  887;  Davis  v. 
Kendall,  2  R.  I.  569;  A,  J,  Brown  Case,  Trade 
Mark  Cases,  554. 

Messrs.  Finkelnburg^  ft  Lees*  for  re- 
spondents: 

Qeneric  terms,  or  terms  descriptive  of  the 
kind,  quality,  or  character,  may  not  be  exclu- 
sively appropriated  by  any  man  as  a  trade- 
mark. 

Amoskeag  Mfg.  Co,  ▼.  Spear,  2  Sandf.  699; 
Delaware  AIL  Canal  Co.  v.  Clark,  80  U.  8. 
18  Wall.  811,  20  L.  ed.  581;  Browne,  Trade- 
marks, 29. 

Wherever  an  article  is  made  that  was  there- 
tofore unknown,  it  must  be  given  a  name  by 
which  it  may  be  recognized  and  deal  in.  The 
name  thus  given  becomes  the  property  of  all 
those  who  have  the  right  to  maKe  and  deal  in 
the  article,  and  its  use  by  them  is  unrestricted. 

Delaware  &  H.  Canal  Co.  v.  Clark,  80  D.  8. 

18  Wall.  811,  20  L.  ed.  581;  Stachelberg  v. 
P&nee,  128  U.  8.  686,  82  L.  ed.  569;  Chadwiek 
V.  CoveU,  6  L.  R.  A.  839,  151  Mass.  190;  Mar- 
shall V.  Pinkham,  52  Wis.  572,  88  Am.  Rep. 
756;  Eostetter  v.  Fries,  17  Fed.  Rep.  620; 
Singer  MJg,  Co.  v.  Stanage,  6  Fed.  Rep.  279; 
Leelanehe  Battery  Co.  v.  Western  EHeetrie  Co. 
28  Fed.  Rep.  276;  WUcox  d  G,  Sewing  Maeh. 
Go,  V.  The  Gibbens  Frame,  It  Fed.  Rep.  628; 
Fairbanks  v.  Jacobus,  14  Blatchf.  837;  Singer 
Mfg.  Co.  V.  Larsen,  8  Biss.  151,  and  cases  cited 
to  the  succeeding  proposition;  Singer  Mfg. 
Co.  V.  Loog,  L.  R.  8  App.  Cas.  15. 

Any  one  who  honestly  comes  by  the  secret 
for  compounding  a  medicine  not  protected  by 
patent,  has  the  right  to  make  and  sell  it  as 
against  all  the  world,  since  the  law  recognizes 
no  monopoly  in  the  inventor  of  any  prepara- 
tion or  mechanism,  save  that  which  he  may 
obtain  by  a  compliance  with  statutes  relating 
to  ^tents. 

Chadwiek  v.  Covell,  supra:  Peabody  v.  Nor- 
folk, 98  Mass.  452,  96  Am.  Dec.  664;  Marshall 
V.  Pinkham,  supra;  Singleton  v.  Bolton,  8 
Doug].  298;  James  v.  James,  L.  R.  18  Eq.  Cas. 
421;  Massam  v.  ThorUy's  Cattle  Food  Co.  L. 
R.  6  Ch.  Div.  574;  Canham  v.  Jones,  2  Ves. 
&  B.  218;  Cheavin  v.  Walker,  L.  R.  5  Ch. 
Div.  860. 

Plaintiff  must  prevail,  if  at  all,  upon  the 
strength  of  his  own  title  and  not  upon  the  weak- 
ness of  his  adversaries. 

19  L.  R.  A. 


O'Rourke  v.  Central  City  Soap  Co.  26  Fed. 
Rep.  576. 

If  a  name  or  symbol  has  ever  been  used 
before  as  appllcaole  to  a  like  article,  it 
cannot  be  exclusively  appropriated  as  a  trade- 
mark. 

Stachelberg  v.  Ponce,  supra;  Van  Bed  ▼. 
Prescott,  82  N.  Y.  630;  Stokes  v.  Langraff,  17 
Barb.  608;   WaltonY.  Crowley,  8  Blatchf.  448. 

It  is  only  when  an  imitation  amounts  to  & 
false  representation  that  there  is  any  title  to 
relief. 

Delaware  d  H.  Canal  Co.  v.  Clark,  80  U.  5. 
18  Wall.  811.  20  L.  ed.  581;  Fairbanks  v.  Ja- 
cobus, 14  Blatchf.  837. 

The  strong  hand  of  equity  Is  interposed  to> 
prevent' competition  in  business  only  when  that 
competition  passes  the  bounds  of  integrity  and 
becomes  tainted  with  fraud  of  so  gross  a  char- 
acter as  to  work  imposition  on  the  public  and 
injury  to  the  property  rights  of  him  who  in- 
vokes its  aid. 

Brown  Chemical  Co.  ▼.  Myer,  31  Fed.  Rep.. 
468;  Brown  Chemical  Co.  v.  Stearns,  87  Fed^ 
Rep.  860;  Wilcoa^s  App.  (Pa.)  Feb.  6, 1888. 

Diekinson*  </.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  complains  of  an  infringe- 
ment of  what  he  claims  to  be  a  proprietary^ 
trademark,  and  of  unfair  competition  in 
trade.  The  facts  of  the  case,  as  determined 
by  the  trial  court,  may  be  stated  as  follows. 
In  1856,  and  prior  thereto,  one  Ward,  called 
Dr.  Ward,  although  he  was  not  a  physician,, 
residing  in  the  state  of  Ohio,  made  and  sold, 
under  we  name  of  '^  Ward's  Botanical  Lini- 
ment," a  medicinal  compound,  prepared  ia 
accordance  with  a  formula  or  receipt  owned 
by  him.  In  that  year  he  sold  and  imparted 
to  one  Sands  the  formula  for  making  the- 
liniment,  with  '*tli6  whole  sole  right  of  Min- 
nesota Territory,  to  make  and  sell  Ward'» 
Liniment  therein.**  Sands  thereafter  man- 
ufactured and  sold  the  liniment  in  this  state, 
under  the  label  and  designation  of  ^'Dr. 
Ward's  Celebrated  Liniment."  This  was 
continued  several  years,  until  1868,  when,  not 
voluntarily,  but  induced  by  threats  of  prose- 
cution by  the  plaintiff,  who  then  claimed 
the  sole  right  to  make  and  sell  Ward*s  lini- 
ment in  this  state,  he  changed  the  label  oil 
the  liniment  made  and  sold  him  to  "^T.  H. 
Sands'  Celebrated  Liniment,"  and  under  that 
designation  he  continued  the  manufacture 
and  sale  until  February,  1889.  The  prepara- 
tion came  to  be  knoum  as  "  Dr.  Ward's  Lini- 
menV^  prior  to  1860,  and  has  ever  since  been  «» 
known.  In  1867  the  plaintiff  agreed  with 
Ward  that  the  latter  should  procure  his  lini- 
ment to  be  patented,  and  should  sell  to  the 
former  the  right  to  manufacture  and  sell  tho 
same  in  this  and  some  other  states,  for  which 
a  stated  consideration  was  to  be  paid.  A 
part  of  the  agreed  consideration  was  then, 
paid,  and  the  formula  was  disclosed  to  the 
plaintiff.  But  the  liniment  was  never  pat- 
ented. The  plaintiff  then  commenceci  to- 
manufacture  and  sell  the  preparation  in  thia- 
state,  under  the  designation  of  "  Ward's  Cel- 
ebrated Liniment. "  Since  1870  he  has  man- 
ufactured and  sold  a  liniment,  the  formula. 
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of  which  ii  substantially  the  same  as  that 
used  by  Ward.  He  has  sold  this  under  the 
designation  of  "Dr.  Ward's  Vegetable  Ano- 
dyne Liniment,  **  which  he  now  claims  as  a 
tnulemark.  By  this  nsme  and  desic^nation 
the  liniment  manufactured  by  the  plaintiff 
has  become  widely  and  favorably  known,  so 
that  his  trade  therein  has  become  profitable. 
From  1870  to  1885  the  defendants  purchased 
liniment  from  the  plaintiff  in  bulk,  and 
sold  it  at  retail,  using  thereon  the  label 
**  Dr.  Ward*s  Liniment,  Ijandon  &  Burchard, 
Druggists,  Plainview,  Minnesota,"  and  it 
came  to  be  known  that  the  liniment  so  sold 
by  them  was  made  by  the  plaintiff.  Subse- 
quent to  1885  the  defendants  manufactured 
and  sold  a  liniment  similar  to  Ward's  and 
labeled  "Dr.  Hoffman's  Vegetable  Ano- 
dyne, "  with  their  firm  name  added.  In  other 
respects  the  labels  so  closely  resembled  those 
used  by  the  plaintiff  that  they  were  calculat- 
ed to  induce  ordinary  purchasers  to  believe 
that  the  preparation  was  the  plaintiff's  man- 
ufacture. In  1889,  Sands  sold  and  imparted 
to  the  defendants  the  formula  purchased  by 
him  from  Ward,  with  the  right  to  make  and 
sell  the  same  in  this  state.  Since  that  time 
the  defendants  have  manufactured  according 
to  that  formula,  and  have  sold  the  product 
under  the  label  "Dr.  Ward's  Liniment, 
Landoa  &  Burchard,  Druggists,  Plain  view, 
Minnesota.  **  In  1890  certain  persons  (Bat- 
terton  Bros. )  purchased  from  Ward  whatever 
rights  he  had,  and  in  1891  the  plaintiff  suc- 
ceeded to  the  rights  of  such  purchasers. 

The  court  granted  to  the  plaintiff  appro- 
priate relief  as  respects  the  use  by  the  defend- 
ants in  the  future  of  labels  resembling  those 
of  the  plaintiff.  The  further  questions  pre- 
sented on  this  appeal  by  the  plaintiff  are 
whether  the  defendants  have  the  legal  right, 
as  against  the  plaintiff,  to  make  and  sell  the 
compound  according  to  Ward's  formula,  and 
under  the  name  of  ^Dr.  Ward's  Liniment;'' 
and  whether  the  evidence  in  this  case  was 
such  as  to  entitle  the  plaintiff  to  recover  sub- 
stantial damages.  It  should  be  further  stated 
that  while  the  decision  under  review  permits 
the  defendants  to  use  a  label  designating 
their  preparation  as  "Dr.  Ward's  Liniment," 
they  are  required  to  add  the  statement  that  it 
is  manufactured  by  them,  and  to  avoid  the 
use  of  labels  resembling  those  of  the  plain- 
tiff. This  preparation  never  having  been 
patented,  and  Sands,  and  through  him,  these 
defendants,  having  lawfully  and  fairly  ac- 
quired knowledge  of  its  composition,  they 
have  the  legal  right  to  manufacture  and  sell 
it,  following  Ward's  formula.  See  author- 
ities cited  below.  They  may,  too,  by  label 
orothewise,  publish  the  truth,  that  their  com- 
pound is  made  in  accordance  with  Ward's 
lormula ;  and  this  may  be  by  a  formal  state- 
ment to  that  effect,  or  by  more  brief  terms 
of  similar  import,  such  as  those  which,  by 
the  decision  under  review,  the  defendants 
aw  permitted  to  employ,  viz.,  "Dr.  Ward's 
Liniment,  Manufactured  and  sold  by  Landon 
&  Burchard,"  etc.  Ohadtnek  v.  CaneU,  161 
Mass.  190,  192,  6  L.  R.  A.  889 ;  MarshaU  v. 
Pinkham,  62  Wis.  572,  88  Am.  Rep.  766 ; 
MoBtam  V.  Thorley*s  Cattle  Food  Co,  L.  R,  6 
tb  Div.  674 ;  JamM  v.  James,  L.  R.  18  Eq. 
WL.R.A. 


Cas.  421 ;  Singer  Mfg.  Co,  v.  Loog,  L.  R.  8 
App,  Cas.  16,  27 ;  Binger  Mfg,  Co.  v.  Wileon^ 
L.  K.  2  Gh.  Div.  484,  and  same  case  on  ap- 
peal, L.  R.  8  App.  Gas.  876,  884,  886,   398 

While  the  decision  last  cited  reverses  that 
preceding  it  upon  pointa  relating  to  the  evi- 
dence, the  principle  to  which  we  cite  these 
authorities  is  recognized  at  the  pages  above- 
given.  Even  if,  under  other  circumstances, 
the  plaintiff  might  have  rightfully  appropri- 
ated exclusively  to  his  own  use  uie  name  of 
Ward  as  a  part  of  a  trademark  or  tradename, 
so  as  to  have  excluded  others  from  using  it, 
as  a  means  of  declaring  the  fact  that  the  com- 
pound put  forth  bythem  was  made  according 
to  the  formula  of  Ward,  a  controlling  fact, 
to  which  we  have  called  attention  by  the  use 
of  italics  in  the  statement  of  the  case,  forbado- 
his  doing  so  in  this  case.  This  preparation 
had  been  for  many  vears  known  as  ''Dr. 
Ward's  Liniment,"  when  the  plaintiff  com- 
menced the  use  of  that  name  in  connection 
with  the  business.  Sands  had  long  right- 
fully made  and  sold  it  under  that  name,  and 
had  the  right  to  continue  to  do  so.  He  liad 
contributed,  as  may  be  presumed,  to  tlie- 
popular  association  of  that  name  with  th& 
remedy,  and  to  make  the  name  peculiarly 
valuable  to  any  manufacturer  who  might  ap- 
propriate it  ezcl  usively  to  his  own  use.  Tlie- 
name  had  thus  practically  come  to  be  one 
descriptive  of  this  preparation,  and,  having 
acquired  that  quality,  the  plaintiff  had  na 
right  to  withdraw  it  from  further  use  by 
Sands,  or  by  any  other  person  who  might  law- 
fully manufacture  the  same  liniment,  and 
appropriate  it  to  his  exclusive  use,  so  as  to- 
give  him  a  practical  monopoly  in  the  sale 
of  the  preparation  which  he  had  no  exclusive 
right  to  make  or  sell.  Delaware  A  H.  Canal 
Co.  V.  Cla/rk,  8  U.  S.  18  Wall.  811,  20  L.  ed. 
681 ;  Stachelberg  v.  P<mee,  128  U.  S.  686,  82  L^ 
ed.  669;  Van  Beil  v.  Preecott,  82  N.  Y.  630; 
Marshall  v.  Pinkham,  supra. 

It  is  of  little  importance  that,  by  reason  of 
the  plaintiff's  threatened  prosecution  of 
Sands,  and  of  the  inability  of  the  latter  to 
enter  into  litigation,  as  he  testifies,  Sands  had 
discontinued  the  use  of  the  name  of  Waid. 
The  manufacture  and  sale  of  the  liniment 
was  continued,  and  it  continued  to  be  known 
as  ''Dr.  Ward's  Liniment"  down  to  the  time 
when  the  plaintiff  sought  to  appropriate 
those  words  to  his  exclusive  use.  He  had  no 
right,  by  such  an  appropriation  of  the  com* 
mon  name  of  this  remedy,  of  established  re- 
putation, to  deprive  other  manufacturera  of 
the  benefits  of  that  name  as  properly  and 
truly  designating  the  article  manufactured 
by  them.  Sands  had  the  right  to  resume  the 
use  of  the  name  which  the  plaintiff  had  no 
right  to  appropriate  after  it  came  to  be  the 
common  name  for  the  liniment. 

There  is  no  proof  of  the  amount  of  damage- 
which  the  plaintiff  may  have  suffered  from 
the  partial  resemblance  to  the  plaintiff's  label 
of  the  label  formerly  used  bv  the  defendants, 
bearing  the  words  **Dr.  Hoffman's  Yegetablo 
Anodyne, "  but  it  is  contended  that,  even  in 
the  absence  of  such  proof,  damages  should 
have  been  awarded  to  the  extent  of  $100, 
pursuant  to  chapter  178,  g  4,  Laws  1885.    But 
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It  is  only  in  cases  where  the  person  imitat- 
ing the  label  or  trademark  of  another  does  so 
with  the  fraudulent  intent  expressed  in  that 
•ection,  and  which  is  there  declared  to  be 
cr.minal,  that  such  a  statutory  penalty  is  re- 
coverable. The  court  has  not  found  that  the 
defendants  were  actuated  by  a  fraudulent 
purpose,  and  the  evidence  aid  not  require 
such  a  conclusion  ;  hence  the  plaintiff  cannot 
prevail  in  this  particular.  The  fact  that  the 
action  is  not  for  the  recovery  of  the  penalty 
would  lead  to  the  same  conclusion. 


For  the  reasons  assigned  by  the  learned 
judge  of  the  district  court  as  to  the  claim  of 
newly  discovered  evidence,  we  do  not  think 
that  he  erred  in  his  refusal  to  accept  that  aa 
a  sufficient  ground  for  allowing  a  new  trial. 
We  deem  the  findings  of  fact  justified  by  the 
evidence.  Upon  some  other  matter  referred 
to  in  the  briefs  comment  is  unnecessary. 

Order  (Affirmed. 
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The  owners  of  a  party-wall  do  not  have 
a  redproeal  easement  of  support  fSrom 
each  other's  buildings,  but  either  of  them 
may  remove  his  own  buUdioff  without  liability 
for  reeuitlnff  damage  to  the  other,  provided  he 
firlves  proper  notice  of  the  removal  and  uses  rea- 
sonable care  and  caution  to  protect  the  wall  and 
remalDin«r  buUding. 

aune  0,1892.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Louisville  Law  and  Equity  Court  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  re- 
moval by  defendant  of  a  building  in  such  a 
way  as  to  deprive  plaintiff's  wall  of  necessary 
support.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Mr,  Robert  J«  ElUott,  with  Messra,  O'- 
Neal, Phelps  &  Pryor,  for  appellant: 

If  A.  owns  a  tract  of  land  and  constructs 
thereon  a  double  house  with  continuous  front 
and  back  walls  and  a  party-wall  between,  and 
then  sells  one  of  the  houses  and  half  the  lot  to 
the  centre  of  the  party-wall,  together  with 
"the  appurtenances  thereunto  belonging," 
there  passes  the  existing  easement  of  the  right 
to  reciprocal  support,  unless  the  same  is  ex- 
pressly excluded  in  the  grant. 

Where  the  owner  of  two  tenements  sells  one 
of  them,  or  the  owner  of  an  entire  estate  sells 
a  portion,  the  purchaser  takes  the  tenement  or 
portion  sold,  with  all  the  benefits  and  burdens 
which  appear,  at  the  time  of  the  sale,  to  belong 
to  it  as  between  it  and  the  property  which  the 
vendor  retains. 

The  parties  are  always  presumed  by  law  to 
contract  with  reference  to  the  condition  of  the 
properly  at  the  time  the  sale  and  purchase  are 
made  and  neither  has  a  right  by  altering  ar- 
rangements then  openly  and  plainly  existing, 


to  change  materially  the  value  of  the  respect- 
ive parts. 

Lampman  ▼.  Milkt,  21  N.  T.  605;  JSutte- 
meier  v.  Albro,  18  N.  i.  48;  Lansing  v.  Wis- 
toali,  5  Denio,  218. 

The  way  recognized  by  law  In  and  by  which 
the  easement  of  lateral  support  may  be  ac- 
quired is  by  grant;  that  grant  to  be  either  ex- 
pressed, by  contract,  deed  or  otherwise,  or  im- 
plied, by  continuous  user  or  by  circumstances 
such  as  indicate  the  existence  of  the  ease- 
meot. 

Stevenson  v.  Wallace,  27  Gratt.  77;  Pierce  v. 
Dyer,  107  Mass.  874, 12  Am.  Rep.  716;  Story 
V.  Odin,  12  Mass.  167,  7  Am.  Dec.  46;  Cassel- 
berry  v.  Ames,  18  Mo.  App.  675;  Latala  v. 
Holbrook,  4  Paige,  169,  8L.  ed.  890;  Kiefer 
V.  Im?wff,  26  Pa.  488;  Quiney  v.  Jones,  76  III. 
241,  and  other  cases  there  cited;  2  Wait,  Act. 
&  Def.  p.  721,  §  4;  Solomon  v.  Vintner's  Oo,  4 
Hurlst.  &  N.  698. 

This  right  may  arise  by  implied  grant  or  res- 
ervation when  the  houses  are  erected  by  one 
owner,  and  are  so  constructed  as  to  require 
mutual  support  and  then  have  different  own- 
ers, or  one  is  conveyed  and  the  other  retained 
by  the  original  owner.  This  right  in  such 
case  is  incident  to  the  property  and  passes 
with  it,  unless  it  is  expressly  excluded  by  the 
terms  of  the  grant. 

See  Richards  y.  Rose,  9  Exch.  218;  Wdfster 
▼.  Stevens,  6  L>uer,  658. 

Messrs,  Brown*  Humphrey  Sk  Davie 
also  for  appellant. 

Messrs.  0.  F.  Buckner  and  Byron  Ba- 
con, for  appellee: 

In  the  early  case  of  WUde  v.  Minsterley,  2 
RoUe,  Abr.  666,  title,  Trespass  (1),  pi.  1,  the  law 
was  thus  stated:  that  "if  A.  build  upon  the 
confines  of  his  land,  and  B.,  the  owner  of  ad- 
joining land,  afterward  dig  in  bis  own  land  so 
near  the  foundation  of  the  house  of  A.  that  it 
falls  into  the  pit,  no  action  lies,  'because  it 
was  A's  own  fault  that  he  built  his  house  so 
near  to  the  land  of  B.,  for  he  by  his  act  cannot 
hinder  B.  from  making  the  best  use  of  his  land 
that  he  can.' " 


Note.— For  the  respective  rights  and  liabilities  of 
adjoining  owners  In  iespeot  to  a  party-wall,  see 
Fowler  V.  Saks,  7  L.  R.  A.  648,  and  note^  7  Mackey, 
£70;  Graves  v.  Smith,  6  L.  B.  A.  296,  87  Ala.  460; 
Everett  v.  Edwards,  5  L.  B.  A.  UQ,  149  Mass.  688; 
Matthews  v.  Dixey,  6  L.  B.  A.  102,  149  Mass.  605; 
Harbor  v.  Evans,  10  L.  R.  A.  41,  and  note,  JOl  Mo. 
681;  Heartt  v.  Kruger,  9  L.  B.  A.  136,  m  N.  T.  183. 
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For  covenants  as  to  party-walls,  see  NalJe  v. 
Pa«rg1  (Tex.)  l:L.  B.  A.  88.  and  note,  18  L.  B.  A.  60, 
81  Tex.  201:  Mott  v.  Oppenhelmer,  17  L.  B.  A.  409, 
136N.Y.  812. 

As  to  the  rlffht  of  lateral  support,  see  Larson  v. 
Metropolitan  Street  R.  Oo.  (Mo.)  16  L.  B.  A.  880; 
SchultsE  V.  Byers,  18  L.  B.  A.  509,  and  note,  58  N.  J. 
L.442. 


See  also  22  L.  R.  A.  632. 
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The  duty  of  an  adjacent  proprietor,  who 
desires  to  remove  old  or  dilapidated  baildinga 
which  stand  in  such  dose  juxtaposition  to 
those  of  his  neighbor  that  they  may  be  pre- 
sumed to  yield  to  each  other  a  mutual  support, 
is  limited  to  the  exercise  of  ordinary  care  in 
the  removal  of  his  structures  and  the  erection 
of  new  ones,  in  order  that  unnecessary  damage 
to  the  owner  of  the  adjacent  freehold  may  be 
avoided.  It  is  In  fact  but  a  modem  and  philo- 
sophical application  of  the  maxim,  "M'd  titere 
tuo  ut  alienum  non  IcsdM," 

SoUmon  y.  Vinlner^s  Oo.  4  Hurlst  &  N. 
895:  Kerr,  Ini.  p.  266;  Bieatt  v.  Morru,  10 
Ohio  St.  528,  78  Am.  Dec.  280;  Goddard, 
Easem.  Edward  Bennett's  ed.;  GUmore  y.  Dm- 
4»U,  122  Mass.  199,  28  Am.  Itep.  812;  MitcheU 
y.  Rome,  49  Ga.  19,  15  Am.  Rep.  669;  Moody 
v.  McCleUand,  89  Ala.  45,  84  Am.  Dec.  770; 
ChaHem  y.  Rankin.  22  Mo.  566. 

If  a  man  build  his  house  at  the  extremity  of 
his  land,  be  does  not  thereby  acquire  any  right 
of  easement  for  support,  or  otherwise,  over 
the  land  of  his  neighbor.  He  has  no  right  to 
load  his  own  soil  so  as  to  make  it  require  the 
support  of  that  of  his  neighbor,  unless  he  has 
some  grant  to  that  effect. 

Partridge  v.  SeM,  8  Mees.  &  W.  220;  Thurs- 
ton y.  Hancock,  12  Mass.  221,  7  Am.  Dec.  57. 

The  owner  will  not  be  liable  for  inluries  done 
to  a  house  on  an  adjacent  lot  caused  by  excava- 
tions made  for  building  purposes  in  his  own 
lot  when  the  work  is  done  bv  a  skillful  con- 
tractor, to  whom  the  job  has  been  let,  for  here 
the  doctrine  retpondeat  superior  will  not  ap- 
ply. 

MyerY.  BMe,  57  Ala.  175;  AetortY,  Nolan, 
eSCal.  269;  Qauf<^  v.  NiefioUe,  9  Exch.  708; 
Partridge  v.  (mert,  15  N.  Y.  701,  69  Am. 
Dec.  682;  ^Heze  y.  Btokee,  8  B.  Mon.  458. 

Holt,  Ch.  J, ,  delivered  the  opinion  of  the 
court: 

The  appellant,  Clemens,  and  the  appellee, 
Fanny  Speed,  owned  adjacent  storehouses,  on 
Fifth  street,  in  the  city  of  Louisville,  with 
a  common  or  party  wall  between  them.  The 
lots  formerly  belonged  to  William  Croghan, 
and  the  houses  were  erected  some  sixty  years 
ago.  There  is  some  evidence  tend  i  ng  to  show 
that  the  Clemens  house  was  built  first,  but 
we  will  assume  it  to  be  true,  as  the  appellant 
contends,  that  Croghan  erected  a  double 
house,  with  continuous  front  and  rear  walls, 
and  a  common  wall  between,  and  then  dis- 
posed of  it.  one  party  getting  one  half  to  the 
center  of  this  wall,  and  another  party  the 
other  half  of  it.  In  time,  and  after  various 
transfers,  the  parties  to  this  contest  became 
the  respective  owners ;  and  in  1886  the  appel- 
lee, wishing  to  tear  down  her  house  and  erect 
a  larger  and  more  expensive  one,  more  suit- 
able to  the  locality,  which  had  greatly  im- 
proved within  the  few  previuus  years,  and 
had  become  a  part  of  the  center  of  the  busi- 
ness portion  of  the  city,  made  various  pro- 
posals to  the  appellant  of  a  liberal  character 
as  to  the  party  wall  between  them,  and  which 
stood  equally  upon  the  land  of  each  of  them. 
They  were  all  declined,  however,  and  the  ap- 
pellee then  notified  the  appellant  that  after 
twenty  days  she  would  tear  down  her  build- 
ing, and  excavate  for  the  cellar,  and  begin 
19  L.  R.  A, 


the  erection  of  a  new  six-story  building,  and 
that  the  appellant  must  co-operate  witJi  her 
in  protecting  the  party  wall  and  his  house. 
This  he  declined  to  do,  and  in  turn  notified 
her  that  whatever  she  did  must  be  at  her 

Seril.  The  appellee's  building  was  dilapi- 
ated,  and  in  ruinous  condition ;  so  much  so 
that  it  was  untenantable,  and  the  city  au* 
thorities  were  about  to  condemn  it.  She 
employed  a  skillful,  competent  architect, 
ana  builders  and  workmen  of  the  same  char- 
acter, by  whom  her  old  building  was  taken 
down,  and  a  fine  new  one  erected.  She  did 
not  take  away  any  of  the  party  wall  or  build 
to  it.  Upon  the  contrary,  she  cut  the  walls 
of  her  old  house  loose  from  it,  and  erected  a 
wall  of  her  own  11  inches  from  it,  and  upon 
her  own  lot.  This  distance  between  them 
was  required  in  order  to  build  a  foundation 
for  the  proposed  new  building,  sufilcient  to 
support  it;  and,  in  order  that  it  might  be 
so,  it  was  necessary  to  go  lower  than  the 
foundation  of  the  l8-inch  party  wall.  To 
keep  it  from  falling,  and  to  protect  it,  the 
workmen  of  the  appellee  underpinned  and 
shored  it  up.  All  this  was  properly  done, 
as  the  weight  of  the  evidence  shows,  and  we 
must  so  assume,  because  this  is  an  ordinary 
action ;  the  law  and  facts  were  by  consent 
submitted  to  the  court  below,  and  he  so 
found.  The  verity  of  his  finding  of  facts 
cannot  be  questioned.  The  object  of  the  ac^ 
tion  is  to  recover  damages  for  alleged  injury 
to  the  appellant's  builoing,  consisting  in  the 
main  of  cracks  in  the  walls  of  his  house, 
which  so  weakened  it  that  it  had  to  be  re- 

S aired,  and  which,  as  is  claimed,  were  caused 
y  the  removal  of  appellee's  old  building. 
The  evidence  is  quite  conflicting  as  to 
whether  any  injury  whatever  accrued  to  it 
from  the  taking  down  of  appellee's  old 
house,  and  the  erection  of  the  new  one ;  but 
if  so,  the  question  arises.  Is  she  responsible 
for  it?  It  is  claimed  the  appellant  was  en« 
titled  to  the  lateral  support  afforded  to  his 
house  b^  that  of  the  appellee ;  that  there  was 
an  existing  easement  in  his  behalf  in  this  re- 
spect ;  and  that  he  is  therefore  entitled  to  re- 
cover for  any  damage  resulting  to  his  house 
from  the  taking  down  by  the  appellee  of  her 
old  house,  and  the  erection  of  the  new  one. 
Counsel  for  the  appellant  assert  that  if  A. 
owns  a  lot,  and  builds  thereon  a  double 
house,  with  continuous  front  and  back  walls, 
and  a  party  wall  between,  and  then  sells  half 
the  lot  to  the  center  of  the  party  wall,  with 
all  appurtenances,  there  passes  to  the  vendee, 
and  all  subsequent  vendees,  as  against  the 
vendee  of  the  other  half,  an  existing  easement 
in  the  form  of  a  right  to  reciprocal  support 
from  the  building  of  the  latter.  It  must  be 
borne  in  mind  in  considering  this  case  that 
the  appellee  removed  no  part  of  the  party 
wall,  and  did  not  build  to  it;  and  that  in 
removing  her  old  building,  and  erecting  the 
new  one,  including  all  that  was  done  in  the 
way  of  underpinning  and  shoring  up  the 
party  wall,  the  work  was  prudently  and  care- 
fully done  by  competent  workmen.  It  is  well 
settled  that  the  owner  of  land  adjacent  to 
another  cannot  remove  the  earth  upon  his  own 
land  so  as  to  withdraw  the  support  of  his 
neighbor's  soil.  If  he  attempts  to  do  so  he 
16 
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maT  be  eDjoined,  or,  if  done,  he  is  reepon* 
sible  in  damasces.  This  right  is  ex  jure  no- 
turtB,  but  it  applies  only  to  luid  in  its  nat- 
ural state.  By  both  the  ancient  and  present 
common  law  A.  cannot  dig  a  pit  upon  bis 
land  so  near  the  edge  of  it  that  B's  land 
will  tumble  into  it;  but  this  rule  does  not 
apply  where  B.  has  burdened  his  land  with 
artificial  weight,  as  by  a  building.  It  is 
strictly  confined  to  cases  where  he  has  not 
thus  increased  the  lateral  pressure.  The  ad* 
Joining  owner  cannot,  by  changing  the  nat- 
ural condition  of  his  land,  take  away  his 
neighbor's  right  to  the  use  he  could  have 
made  of  it,  in  the  absence  of  such  change. 
He  cannot  load  down  his  own  soil  so  ar  to  le- 
quire  the  support  of  his  neighbor's.  In  such 
a  case  the  owner  of  the  improved  land  can 
only  hold  the  adjoining  owner  liable  for  a 
negligent  use  of  his  property,  or  when  there 
is  a  failure  to  apprise  him  of  the  intended 
use,  and  it  is  reasonably  certain  injury  will 
result  to  him  by  reason  of  it  In  this  case 
the  appellee  merely  made  use  of  her  own 
property.  She  notified  the  appellant  of  her 
intention,  and  used  reasonable  care  in  the  ex- 
ecution of  it.  Kent  says :  ''If  the  owner  of 
a  house  in  a  compact  town  finds  it  necessary 
to  pull  it  down,  and  remove  the  foundation 
of  his  buildinff,  and  he  gives  notice  of  his 
intention  to  we  owner  of  the  adjoining 
house,  he  is  not  answerable  for  the  injury 
which  the  owner  of  that  house  may  sustain 
by  the  operation,  provided  he  remove  his 
own  with  reasonable  and  ordinary  care."  8 
Kent,  GouL  487.  It  is  said,  however,  that  a 
right  may  be  acquired  in  the  form  of  an  ease? 
ment  to  support  from  an  adjoining  building ; 
that  the  right  of  each  owner  in  the  use  of  ms 
own  property  is  then  so  far  qualified  that  he 
cannot  take  awav  this  8npi>ort,  however  pru- 
dent and  careful  he  may  act  in  doing  so, 
without  furnishing  absolute  protection  in 
some  way ;  and  that  this  right  of  the  adjoin- 
ing owner  is  absolute  in  its  character.  We 
cannot  assent  to  such  a  doctrine.  It  would 
be  a  rule  at  war  with  reason  and  Justice.  It 
would  make  the  owner  an  insurer  of  his 
neighbor's  house  in  case  he  desired  to  take 
down  his  own,  or  was  compelled  to  remove 
it  owing  to  its  condition.  It  would  make 
him  liable  for  all  damage,  however  carefully 
he  may  have  acted.  It  would,  in  great  meas- 
ure, prevent  all  improvement.  Whatever 
may  be  the  English  doctrine,  such  a  rule  has 
not  been,  and  should  not  be,  adopted  in  a 


changing,  growing  coimtry  like  this  one,  any 
more  than  the  doctrine  of  ancient  lights^ 
which  has  been  rejected.  If  A.  and  B.  buy 
adjoining  houses,  and  that  of  A.  is  supported 
by  a  wan  altogether  upon  B's  land,  and  be- 
longing to  him,  an  easement  as  to  such  sup- 
port may  exist  or  arise  in  A's  favor.  B. 
purchases  with  a  knowledffe  of  it,  and  takea 
any  existing  burden.  This  was  the  case  in 
Emrv  V.  EaeH,  80  Ey.  891,  44  Am.  Rep.  484» 
but  this  one  is  quite  different.  It  is  difficult 
to  see  how  an  easement  or  prescriptive  right 
can  be  acquired  to  the  lateral  support  of  an- 
other's building,  when  that  of  eium  owner  ia 
altogether  upon  his  own  land.  Each  has  a 
right  to  build,  and  the  one  cannot  prevent 
the  other  from  deriving  the  benefit  of  such 
support.  It  cannot  be  said  it  has  existed  with 
his  consent,  and  that  a  grant  and  right  to  the 
use  is  to  be  presumed  from  lapse  of  time  be- 
cause the  owner  of  the  alleged  servient  estate 
has  had  no  right  in  the  mean  time  to  prevent 
such  a  benefit.  He  cannot  with  any  effect 
raise  his  voice  against  it.  It  must  result,  or 
he  cannot  use  his  own  property,  and  have  a 
building  of  his  own.  A  right  by  prescrip- 
tion results  from  acquiescence, — ^thls  is  its 
basis,— and  it  seems  to  us  none  is  to  be  im- 
plied where  the  adverse  party  has  no  right 
and  can  invoke  no  remedy  to  prevent  it. 
There  is  no  encroachment  upon  his  riffhts,  no 
adverse  user,  and  nothing  being  done  to 
enable  him  to  resort  to  a  legal  remedy.  The 
other  party  cannot  properly  be  said  to  be  en- 
Joying  something  so  as  to  invest  him  with 
the  legal  right  to  such  enjoyment,  when  no 
power  exists  to  prevent  it.  A  man  improves 
nis  property  knowing  there  must  be  changes 
in  the  improvement  adjoining  it,  and  it 
would  be  a  harsh  and  unjust  rule  if  he  could 
improve  as  he  chooses,  and^tie  his  neighbor 
down  from  doing  so,  however  careful  he  may 
act.  If  the  latter  proposes  to  remove  his 
building,  and  inlury  is  likely  to  result  there- 
from to  the  building  of  his  neighbor,  he  must 
notify  him  of  his  intention,  that  he  may  look 
to  his  own  protection ;  and  in  making  the  re- 
moval or  erecting  a  new  building  he  must 
use  reasonable  care  and  precaution  to  protect 
that  neighbor :  but  if  all  this  is  done,  and 
yet  injury  results,  it  is  damnum  abigue  k^ 
juria,  and  no  action  will  lie. 
Judgment  affirmed. 

Rehearing  denied. 
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!•  The  Bifcniial  dfillviy  of  •  deed  to  not 
aaabfloliitely  e—nnHnl  requialte  to  Its 


validity,  but  the  delivery  Is  complete  when  i 
tention  to  manifested  on  the  part  of  the  gnuitor 
to  make  the  iDBtrumeot  hto  deed. 

8«  The  deUTery  ef  »  deed  ia  enffletently 
■hown  where  it  was  executed  by  the  grantor 
who  at  the  same  time  received  buck  a  life  lease 
from  the  grantee  under  which  the  ffrantor  eon* 
tinued  to  hold  the  property  during  life  although 
both  deed  and  lease  were  afterwards  deposited  In 


NoiB.— On  the  question  of  the  suffloienoy  of  the 
delivery  of  a  deed,  see,  in  connection  with  the 
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above  case,  Standiford  v.  Standiford,  tlb  B.  A.  m, 
I  and  tiots,  S7M0. 28U  Lee  V.  jnetoher.  It  L.  B.  A.  m. 


lam 


Mabtih  ▼.  Flahabtt 


sa 


a  tank  tor  the  fiantor  with  dlreotioiis  to  rede- 
hTor  them  to  her  U  oalled  for,  and  in  caae  of  her 
'death  to  one  of  the  irranteeB,  who  to  named. 

(^bruary  e,  1808L) 

APPEAL  by  plaintiff  from  a  judgmeot  of 
the  District  Court  for  GallattD  County  in 
fsTor  of  defendants  in  an  action  brought  to  re- 
cover poeaeasion  of  certain  real  estate.  Af- 
frmed. 

The  facts  are  stated  in  the  opinion. . 

Meaan,  B.  P.  Cadwell  and  J.  L.  Siaats» 
for  appellant: 

Was  there  a  deliverv  of  the  deed  of  Rebecca 
Githens  to  the  defendants  in  this  case  before 
ber  death.  There  is  no  testimon  v  as  to  its  de- 
hTery.  The  papers  she  left  at  the  bank  were 
St  all  times  subject  to  her  orders  before  her 
death;  she  left  them  herself. 

The  conclusion  is  that  she  retained  control 
of  the  deed  until  hor  death;  for  aught  that  ap- 
pears she  might  have  destroyed  this  deed  at 
soy  time  previous  to  her  death  if  she  had  so 
desired.  There  is  no  evidence  of  anything 
baring  been  paid  therefor  except  such  as  the 
deed  itself  imports.  \i  may  have  been  intend- 
ed as  a  ffift,  we  cannot  say  from  the  eridence, 
and  so  far  as  the  law  is  concerned,  it  cuts  no 
figure. 

Devlin,  Deeds,  $;;  79,  288;  FUhar  v.  HaU,  41 
N.  T.  428;  FruUman  v.  Baker,  80  Wis.  644, 
11  Am.  Sep.  692;  BaU  v.  Foreman,  87  Ohio 
St.  187:  Jaekeon  v.  Leek,  12  Wend.  107;  Fay 
V.  Biehardetm,  7  Pick.  91;  ShurUeff^,  Francie, 
118  Mass.  164;  Wigmne  v.  Lvek.  12  HI  182; 
Bgare  v.  Apencer,  101  Dl.  429,  40  Am«  Rep. 
213;  Skinner  v.  Baker,  79  Dl.  496;  Qtinnell  v. 
Codcena,  79  Dl.  79;  Beed  v.  Batithit,  62  HI 
S48;  SHneem  v.  Anderson,  96  HI.  878;  Jonee  v. 
Jonee,  6  Conn.  Ill,  16  Am.  Dec.  85;  SiiatoeU 
V.  niObard,  20  Wend.  44. 

If  she  never  delivered  the  deed  the  lease 
must  fall  of  its  own  weight;  there  is  no  estop- 
pd.  The  tenant  must  take  possession  under 
the  lease.  If  the  tenant  was  in  possession  at 
the  time  she  took  the  lease  the  doctrine  of  es- 
toppel does  not  apply. 

an.  Githens  was  in  possession  and  had  been 
for  some  time  before  this  pretense  of  a  lease 
was  made,  and  under  whicn  she  is  alleged  to 
have  gone  into  possession;  no  change  was 
made.  It  was  a  continuance  of  the  same  pos- 
lesBion. 

Mauea  V.  Griffith,  85  Gal.  566.  See  also 
Tewkatmry  v.  Moffraff,  88  Cal.  287. 

If  we  show  a  seisin  and  a  possession  by  the 
decedent  at  the  time  of  her  death,  it  is  suffl- 
dent  In  an  action  of  ejectment  by  the  adminis- 
trator of  decedent's  estate  until  the  contrary  is 
diown. 

Bavie  v.  (Xark,  2  Mont.  894,  and  cases  cited; 
Ourrier  v.  Gale,  9  Allen,  625;  Payne  v.  Tread- 
«e«,16  Cal.  284;  Brovn  v.  Eina,  5  Met  178; 
SWssbb.  Real  Prop.  180,  and  cases  cited; 
T^ler,  Ejectment,  6^,  641,  761-766;  FhrweU 
V'  Boger$,  99  Mass.  88. 


Jifesere.  Luce  £a  Lace,  for  respondents: 
Where  a  deed  is  found  in  the  grantee's  hands, 
a  detiveiy  and  acceptance  are  always  pre- 
sumed. 

8  Washb.  Real  Prop.  268;  Blankman  v. 
VaU^,  15  Cal.  689. 

The  grantor  by  the  execution  and  acknowl- 
ednnent  of  a  deed  admits  the  delivery. 
Beneley  v.  AtwiU,  12  Cat  282. 
Want  of  delivery  should  have  been  alleged 
and  proved,  the  deed  being  prima  facie  evi* 
dence  of  its  delivery. 

Abbott,  Trial  Ev.  p.  787,  note  1,  p.  786,  §  4; 
Stafford  v.  BombuekU,  8  Mont  485;  Osborn  v. 
Bendriekeon,  8  Cal.  81;  Bogga  v.  Merced  M,  Co, 
14  Cal.  807;  Banning  v.  Banning,  80  Cal.  271; 
BeAmaB  v.  Eeeandon,  69  CaL  486;  Mont 
Comp.  Stat  p.  666,  g  286,  p.  662,  §  268. 

The  appellant  should  not  be  heard  to  ques- 
tion the  efifect  of  the  deed  in  any  manner. 
Being  produced  by  the  respondents  and  duly 
acknowledged,  the  presumption  is  that  it  is  in 
every  respect  valid,  and  imports  verity. 

Braneon  v.  Caruthere,  49  Cal.  874;  Doe  v. 
Knight,  6  Bam.  &  C.  671;  Souverbyey.  Arden, 
1  Johns.  Ch.  240,  1  L.  ed.  121;  MeLurey. 
Cotdough,  17  Ala.  89;  Thatcher  v.  8t.  Andreuta 
Church,  87  Mich.  264;  Farrar  v.  Bridgea,  6 
Humph.  411, 42  Am.  Dec.  489. 

Even  if  the  delivery  was  not  prior  to  the  de- 
posit of  the  deed  by  Mrs.  Gitbens  and  Mrs. 
Fkharty,  that  act  operated  as  a  delivery. 

Beldeny,  Carter,  4  Day,  66,  4  Am.  Dec.  185; 
Woodward  v.  Camp,  22  Conn.  461;  Grymea  v. 
Hone,  49  N.  Y.  17. 

If  no  delivery  was  had  the  grantees  had  an 
equitable  title  to  said  property  which  being 
coupled  with  the  possession  was  equivalent  to 
a  legal  title. 

MeCaU  v.  McCdU,  8  Dav,  402;  Souverbye  v. 
Arden,  aupra;  Bunn  v.  Winthrop,  1  Johns.  Ch* 
829,  1  L.  ed.  169. 

A  deed  need  not  be  actually  delivered  if  the 
grantor  intends  the  execution  to  have  the  effect 
of  a  deliveiy  and  the  parties  act  upon  this  pre- 
sumption. 

6  Am.  A  Eng.  Encyclop.  Law,  p.  447,  and 
cases  cited  in  notea  S,  4,  6. 

Anything  done  by  the  grantor  from  which 
it  is  apparent  that  a  delivery  was  intended, 
either  by  words  or  acts,  or  both  combined,  is 
sufficient 

2  Wait,  Act  &  Def.  494,  and  cases  cited; 
Netoton  v.  Bealer,  41  Iowa,  884. 

The  declarations  of  Mrs.  Githens  were  in  en- 
tire harmony  with  the  deeds. 
Bowen  v.  Ohaae,  98  U.  S.  264,  26  L.  ed.  47. 
Mrs.  Githens  was  estopped  by  the  accept- 
ance of  the  lease  from  denying  the  title  of  the 
defendants.  It  was  an  acknowledgment  of 
their  title. 

McLauahlin  v.  MiteheU,  121  U.  S.  411,  80 
L.  ed.  987;  McGonneU  v.  Botodry,  4  T.  B. 
Mod.  400;  ffaUy.  Butltr,  10  Ad.  &  El.  206;  In- 
graham  v.  Baldwin,  9  N.  T.  45.  See  also 
Woodruff  V.  Erie  B.  Go,  98  N.  Y.  609;  Jack- 
aon  V.  J^ear,  7  Wend.  401;  Jaekaon  v.  Smithy 


tt Minn. 48;  Oook  V.  Patrick,  IIL.  B.  A.  tyre.  185 111. 
M:  Porter  v.  Woodhouse,  18  L.  B.  A.  M,  60  Gonn. 
M:  Peek  V.  Bees  (Utah)  18  L.  B.  A.  714. 

On  the  general  snbjeot  of  dellverj  In  escrow,  we 
•o(etoBJgg8V.Treesand.)5Iib  B.A.e0S;  Darling 
ULR.A. 


V.  Butler,  10  L.  B.  A.  4i8B,  and  note^  45  Fed.  Bep.  88lk 
For  the  effect  of  delivery  in  escrow  as  to  bona 
tide  purchaser  from  ffrantee  who  has  wronirfuUj 
obtained  and  recorded  the  deed,  see  Hubbard  v. 
Greeley.  17 1- B.  A.  811,  and  note,  54  Me.  MO. 
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7  Cow.  718;  Jackson  w,  Ayers,  H  Johns.  285; 
Abbetf  Homestead  Asso.  ▼.  WiUard,  48  Cal.  614; 
Mason  v.  Wolff,  40  Cal.  250;  Pflcifie  Mut,  L, 
Ins,  Co,  V.  Stroup,  63  Cal.  158;  1  Washb.  Real 
Prop.  858,  359,  par.  4. 

Pemberton,  Oh.  J.,  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  in  ejectment  instituted  in 
the  court  below  by  appellant  as  administra- 
tor of  Rebecca  Githens,  deceased.  The  com- 
plaint is  such  a  one  as  is  ordinarily  employed 
in  such  actions.  The  answer  contains  a  de- 
nial of  all  of  the  material  alle&rations  con- 
tained in  the  complaint,  and  alfeges  affirm- 
atively that  the  deceased  was  not  the  owner 
of  the  demanded  premises  at  the  time  of  her 
death,  but  was  the  tenant  of  the  respondents ; 
that,  as  she  did  not  die  seised  of  any  estate 
in  the  premises,  her  administrator,  the  ap- 
pellant, cannot  maintain  this  action.  Both 
parties  in  the  court  below  having  expressly 
waived  a  jury,  the  case  was  tried  by  the 
court.  The  findings  and  judgment  of  the 
court  below  were  in  favor  of  the  respondents. 
The  appellant  filed  his  motion  for  a  new 
trial,  which  was  overruled,  and  from  the 
order  of  the  court,  overruling  his  motion  for 
a  new  trial,  this  appeal  is  taken. 

The  facts  of  the  case  are  substantially  as 
follows:  The  deceased,  Rebecca  Githens, 
was  the  mother  of  the  respondents.  On  the 
2d  day  of  January,  1888,  the  deceased,  who 
was  then  seised  in  fee  of  the  premises  in 
dispute,  executed  a  deed  to  the  demanded 
premises  to  the  respondents.  On  the  same 
day  the  respondents  executed  a  lease  to  the 
same  premises  to  the  deceased  for  the  term 
of  her  natural  life,  and  delivered  the  same 
to  the  deceased.  The  proof  is  not  positive 
that  the  deed  was  actually  delivered  by 
the  grantor  to  the  grantees ;  that  is,  by  man- 
ual delivery.  Some  months  after  the  execu- 
tion of  the  said  deed  and  lease,  the  deceased, 
in  company  with  Mrs.  Flaharty,  one  of  the 
grantees,  took  both  of  said  instruments  to 
the  Gallatin  Valley  Bank,  and  delivered  them 
to  the  assistant  cashier.  This  inscription 
was  written  on  the  outside  of  said  paper: 
*To  deliver  to  Mrs.  Githens,  and,  in  case  of 
her  death,  to  Mrs.  Flaharty."  Mrs.  Githens 
died  some  months  after  the  delivery  of  these 
papers  to  the  bank,  without  even  calling  for 
them,  and  without  even  attempting  or  ex- 
pressing any  desire  to  regain  the  possession 
of  them.  After  the  death  of  Mrs.  Githens 
the  papers  were  delivered  to  Mrs.  Flaharty. 
While  these  papers  were  in  the  bank,  Mrs. 
Githens  spoke  of  them  to  witnesses,  saying 
the  "girls'  deed"  (meaning  the  respondents) 
was  in  the  bank.  The  evidence  also  shows 
that  the  deceased  occupied  the  demanded 
premises  under  said  lease  from  its  execution 
until  her  death.  After  the  death  of  Mrs. 
Githens  the  respondents  took  possession  of 
the  demanded  premises,  and  have  exercised 
control  thereof  ever  since.  The  deceased,  in 
her  lifetime,  while  said  papers  were  in  the 
bank,  spoke  of  both  the  deed  and  lease  being 
in  the  bank,  and  of  the  deed  as  belonging  to 
the  respondents.  Upon  this  showing  of  facts 
appellant  contends  there  was  no  delivery  of 
said  deed,  that  the  deceased  never  lost  con- 
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trol  over  it  during  her  lifetime,  and  that  the 
delivery  thereof  was  void.  Counsel  for  the 
appellant  concedes  that  if  the  deed  was  de- 
livered he  has  no  case.  Respondents,  of 
course,  claim  that  the  deed  was  delivered. 
What,  then,  is  a  delivery?  And  how  can 
the  delivery  be  shown? 

In  5  American  and  English  Encyclopedia 
of  Law,  (page  447,)  we  find  this  doctrine 
asserted:  "The  intention  always  controls 
the  determination  of  what  constitutes  a  suffi- 
cient delivery;  and  it  may  be  manifested 
by  acts  or  by  words,  or  by  both,  in  the  most 
informal  manner.  But  either  acts  or  words 
manifesting  the  intention  must  be  present, 
in  order  to  constitute  a  good  delivery.  But 
the  deed  need  not  be  actually  delivered,  if 
the  grantor  intends  the  execution  to  have  the 
effect  of  a  delivery,  and  the  parties  act  upon 
this  presumption.  Deliveiy  will  be  pre- 
sumed from  the  fact  that  the  deed  was  ex- 
ecuted before  the  witnesses,  and  declared  to 
be  delivered  in  their  presence."  And  see 
cases  cit€d  in  notes. 

In  Washburn  on  Real  Property  (vol.  8,  5th 
ed.  p.  805,  par.  28)  the  author  says:  "Thus 
a  deed  may  be  delivered  to  the  grantee  him- 
self, or  it  may  be  delivered  to  a  strangei 
unknown  to  the  person  for  whose  benefit  it 
is  made,  if  so  intended  by  the  maker;  and 
this  may  be  an  effectual  delivery  the  moment 
it  is  assented  to  by  the  grantee,  even  thouerh 
the  grantor  may  in  the  meantime  have  de- 
ceased." See  authorities  cited  in  note. 

In  Devlin  on  Deeds  (vol  1,  §  262)  the 
author  holds  the  doctrine  of  delivery  of  a  deed 
to  be  one  of  intention:  "As  no  particular 
form  of  delivery  is  required,  the  question 
whether  there  was  a  deli  very  of  a  deed  or 
not,  so  as  to  pass  title,  must  in  a  great  meas- 
ure, where  it  is  not  clear  that  an  actual  de- 
livery has  been  effected,  depend  upon  the  pe- 
culiar circumstances  of  each  particular  case. 
The  question  of  delivery  is  one  of  intention 
and  the  rule  is  that  a  delivery  is  complete 
when  there  is  an  intention  manifested  on  the 

Eart  of  the  gi'antor  to  make  the  instrument 
is  deed.  'The  doctrine  seems  to  be  settled 
beyond  a  reasonable  doubt, '  remarks  Justice 
Atwater,  'that  where  a  party  executes  and 
acknowledges  a  deed,  and  afterwards,  eitlier 
by  acts  or  words,  expresses  his  will  that  the 
same  is  for  the  use  ot  the  grantee,  especially 
where  the  assent  of  the  grantee  appears  to 
the  transaction,  it  shall  be  sufficient  to  con- 
vey the  estate,  though  the  deed  remains  in 
the  hands  of  the  grantor.  .  »  .  The  main 
thing  which  the  law  looks  at  is  whether  the 
grantor  indicates  his  will  that  the  instrument 
should  pass  into  the  possession  of  the  grantee ; 
and,  if  that  will  is  manifest,  then  the  con- 
veyance inures  as  a  valid  grant,  although, 
as  above  stated,  the  deed  never  comes  into 
the  hands  of  the  grantee.  *  A  deed  does  not 
become  operative  until  it  is  delivered  with 
the  intent  that  it  shall  become  e:!fcctive  as  a 
conveyance.  Whether  such  intent  actually 
existed  is  a  question  of  fact  to  be  determined 
by  the  circumstances  of  the  case,  and  cannot, 
in  the  majority  of  instances,  be  declared  as 
a  matter  of  law.  A  deed  was  held  complete 
and  valid  where  it  had  been  prepared  for 
execution,  read,  signed,  and  acknowledged  ^ 
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before  a  proper  officer  notwithstanding  the 
testimony  of  the  witnesses  present  at  its  ex- 
ecationthat  there  was  no  formal  delivery, 
and  the  fact  that  the  deed,  after  the  grantor's 
death,  was  found  among  his  private  papers 
in  his  desk." 

In  Doe  v.  Knight,  6  Bam.  &  G.  671.12  Eng. 
C.  L.  671,  Bay  ley,  J.,  holds  that  "where  a 
party  to  an  instrument  seais  it,  and  declares, 
m  the  presence  of  a  witness,  that  he  delivers 
it  as  his  deed,  but  keeps  it  in  his  own  pos- 
session, and  there  is  nothing  to  qualifv  that, 
or  to  show  that  the  executing  party  aid  not 
intend  it  to  operate  immediately,  except  the 
keeping  of  the  deed  in  his  hands,  it  is  a  valid 
and  effectual  deed ;  and  delivery  to  the  party 
who  is  to  take  by  the  deed,  or  to  any  person 
for  his  use,  is  not  essential  i"  and  cites  a 
great  number  of  cases  in  support  of  this  doc- 
trine. In  Whedvmght  v.  Wheelvyright,  2 
Mass.  447,  8  Am.  Kep.  66,  in  a  case  very 
similar  to  the  one  at  bar.  Parsons,  Ch.  J., 
delivering  the  opinion  of  the  court,  holds 
that  "a  deed  signed,  sealed,  delivered,  and 
acknowledged,  which  is  committed  to  a  third 

f person,  as  the  deed  of  the  grant<)r,  to  be  de- 
ivered  over  to  the  grantee  on  a  future  event, 
is  the  deed  of  the  grantor  presently ;  and  the 
third  person  is  a  trustee  of  it  for  the  grantee. " 

In  Woodwa/rd  v.  Camp,  22  Conn.  459,  460, 
Waite,  f/.,  speaking  of  what  constitutes  a 
valid  delivery  of  a  deed,  says:  **And,  in 
order  to  constitute  a  valid  delivery,  it  is  not 
necessary  that  it  should  be  delivered  person- 
ally to  the  grantee.  It  will  be  sufficient  if 
delivered  to  some  third  person  for  the  use  of 
the  grantee,  although  the  latter  was  not  pres- 
ent at  the  time,  had  no  knowledge  of  the 
existence  of  the  deed,  and  never  gave  any 
authority  to  the  person  receiving  it  to  act  in 
his  behalf.  MerriUs  v.  Swift,  18  Conn.  257, 
46  Am.  Dec.  816.  And  if  a  deed  be  deliv- 
ered to  a  third  person,  to  be  by  him  kept, 
during  the  life  of  the  grantor,  subject  to  his 
order,  and  at  his  deutn,  if  not  previously 
recalled,  to  be  delivered  over  to  the  grantee, 
and  the  grantor  die  without  having  recalled 
the  deed,  such  delivery  will  become  effectual, 
and  the  title  of  the  grantee  consummated,  in 
the  death  of  the  grantor.  Bdden  v.  Carter, 
4  Day,  66,  4  Am.  Dec.  185.  According  to 
these  authorities,  had  the  deed,  in  the  pres- 
ent case,  been  delivered  to  some  third  person, 
to  have  been  kept  during  the  life  of  Mrs. 
Camp,  and  then  delivered  to  the  grantee,  such 
delivery,  upon  her  death,  would  have  become 
perfected,  and  the  title  would  have  vested 
in  him." 

In  Baarar  v,  BridpeB,  5  Humph.  411,  42 
Am.  Dec.  489,  the  court  says :  **  A  formal, 
ceremonious  delivery  of  a  deed  is  not  easential 
to  its  validity.  If  no  condition  be  annexed, 
if  nothing  remains  to  be  performed  in  order  to 
give  effect  to  the  instrument,  its  signiug. 
sealing,  and  attestation  as  a  valid  instrument 
between  the  parties  will  make  it  complete 
and  effectual,  although  the  instrument  may 
be  left  in  the  possession  of  the  bargainor  or 
grantor."    See  authorities  cited. 

In  Thatcher  v.  8t.  Andrew' $  Church,  87 
Mich.  269,  speaking  of  what  constitutes  the 
delivery  of  a  deed,  tne  court  says :  "  The  act 
of  delivery  is  not,  necessarily,  a  transfer  of 
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the  possession  of  the  instrument  to  the  gran- 
tee, and  an  acceptance  by  him ;  but  it  is  that 
act  of  the  grantor,  indicated  either  by  acta 
or  words,  or  both,  which  shows  an  intention 
on  his  part  to  perfect  the  transaction,  by  a 
surrender  of  the  instrument  to  the  grantee, 
or  to  some  third  person  for  his  use  and  bene- 
fit. The  whole  object  of  a  deliveir  is  to  in- 
dicate an  intent  upon  the  part  of  the  grantor 
to  give  effect  to  the  instrument.  The  deed  . 
may  be  delivered  to  the  grantee,  or  to  a 
stranger  unknown  to  the  person  for  whose 
benefit  it  is  made ;  and  it  has  been  held  that 
such  was  a  good  delivery,  when  assented  to 
by  the  grantee  after  the  death  of  the  grantor.  * 
See  authorities  cited. 

In  McLure  ▼.  OdcUmgh,  17  Ala.  96,  the 
court  says,  speaking  of  what  constitutes  de- 
livery:  *^Then,  almough  there  was  no  de- 
livery by  theliand,  there  was  enough  to  con- 
stitute a  good  delivery  in  law.  This  may  be 
accomplished  by  mere  words,  or  by  such 
words  and  actions  as  indicate  a  clear  inten- 
tion that  the  deed  shall  be  considered  as  ex- 
ecuted, as  when  a  party  to  an  instrument 
seals  it,  and  declares  in  presence  of  a  witness 
that  he  delivers  it  as  his  deed,  but  keeps  it 
in  his  own  possession,  and  there  is  nothing 
to  qualify  that,  or  to  show  that  the  execut- 
ing party  did  not  intend  it  to  operate  im- 
m^iately,  except  the  keeping  of  the  deed  in 
his  hands,  it  is  a  valid  and  effectual  deed; 
and  actual  delivery  to  the  party  who  is  to 
take  by  the  deed,  or  to  any  person  for  his 
use,  is  not  essential.  Doe  v.  Knight,  5  Bam. 
AC.  671." 

In  Belden  y.  Carter,  supra,  a  Connecticut 
case,  depending  on  this  statement  of  facts : 
**  Delivery  of  deed.  When  takes  effect.  A 
grantor,  having  signed,  sealed,  and  acknowl- 
edged a  deed,  took  it  up,  in  the  absence  of  the 
grantee,  and  said  to  another:  'Take  this 
deed,  and  keep  it.  If  I  never  call  for  it,  de- 
liver it  to  B.  after  my  death.  If  I  call  for  it, 
deliver  it  to  me.*  The  party  then  took  the 
deed,  and  the  ^antor  dying  soon  afterwards, 
and  never  having  called  for  it,  it  was  deliv- 
ered to  the  grantee."  Upon  these  facts  the 
court  says  and  holds :  **  The  grantor  delivered 
the  deed  to  Wright  with  a  reservation  of  a 
power  to  countermand  it,  but  this  makes  no 
difference :  for  it  was  in  the  nature  of  a  testa- 
mentary disposition  of  real  estate,  and  was 
revocable  by  the  grantor  during  his  life, 
without  an  express  reservation  of  that  power. 
The  case  then  stands  upon  the  same  footing 
as  if  there  had  been  no  reservation  of  a  power 
to  countermand  the  deed.  It  was  a  delivery 
of  a  writing  as  a  deed  to  the  use  of  the  gran- 
tee, to  take  effect  at  the  death  of  the  grantor, 
deposited  in  the  hands  of  a  third  person  to 
hold  till  that  event  happened,  and  then  to 
deliver  it  to  the  grantee.  The  legal  opera- 
tion of  this  delivery  is  that  it  became  the 
deed  of  the  grantor  presently ;  that  Wright 
held  it  as  a  trustee  for  the  use  of  the  grantee ; 
that  the  title  became  consummate  in  the  gran- 
tee by  the  death  of  the  grantor ;  and  that  the 
deed  took  effect,  by  relation,  from  the  time 
of  the  first  delivery." 

In  Newton  ▼.  Dealer,  41  Iowa,  834,  in  a  case 
nearly  on  all  fours  with  the  case  at  bar,  Day, 
J, ,  delivering  the  opinion  of  the  court,   on 


M6 


MOHTAHA  SUPBBIOB  OOUBT 


Fbb.. 


I>age  889,  says:  "Where  one  who  has  the 
mental  power  to  alter  his  intention,  and  the 
physical  power  to  destroy  a  deed  in  his  pos- 
session, dies  without  doin^  either,  there  is,  it 
seems  to  us,  hut  little  reason  for  saying  that 
his  deed  shall  he  inoperative,  simply  he- 
cause,  during  life,  he  miffht  have  done  that 
which  he  dia  not  do.  It  is  much  more  con- 
sonant with  reason  to  determine  the  effect  of 
the  deed  hy  the  intention  existing  up  to  the 
time  of  death  than  to  refuse  to  give  it  that 
effect  because  the  intention  might  have  been 
changed.  Applying  this  doctrine  to  the  deed 
in  question,  there  can  be  no  doubt  that  it 
should  be  sustained.  The  deceased,  as  he 
frequently  declared,  had  made  all  the  pro- 
visions for  his  other  children  that  he  Intended 
to  make.  When  within  a  very  few  days  of 
his  death,  and  evidently,  as  appears,  con- 
templating approaching  dissdlution,  he  says 
tbat  he  has  his  property  all  fixed,  and  points 
to  the  chests  in  which  the  deed  would  be 
found,  which,  as  he  supposed,  had  the  effect 
to  fix  his  property  so  that  there  would  be  no 
'fussing'  about  it  when  he  was  gone.  He 
thus  manifested  an  unequivocal  intention, 
within  a  very  short  time  of  his  death,  to  have 
this  deed  operate  as  a  disposition  of  his  prop- 
erty, and  any  construction  of  the  law  which 
ignores  this  intention,  and  defeats  this  pur- 
pose, prefers  shadow  to  substance. "  See  cases 
cited. 

In  HathavHiy  v.  Paynt,  84  N.  Y.  09,  a  case 
wherein  the  facts  are  as  nearly  like  the  facts 
•in  the  case  at  bar  as  usually  happens^  the 
court  holds  that,  "  where  a  deed  is  to  be  de- 
livered to  the  grantee  on  the  death  of  the 
grantor,  the  title,  by  relation,  passes  at  the 
time  the  deed  was  left  for  del  i veiy .  **  Potter, 
«7.,  delivered  the  opinion  in  this  case,  and 
after  reviewing  at  great  length  the  facts,  in 
stating  the  law  and  citing  the  authorities, 
says :  **  Looking  to  the  language  of  the  agree- 
ment itself,  for  the  purpose  ana  intent  of  this 
conveyance,  it  left  no  condition  to  be  per- 
formed before  delivery.  It  required  notic- 
ing but  the  lapse  of  time,  to  wit,  the  death 
of  both  grantors,  when  Herren>Ieen.  the 
agent,  trustee,  or  depositary  of  the  deed,  (by 
whatever  name  he  may  be  called,)  by  mutual 
direction  of  the  parties,  not  alone  that  of  the 
grantor,  who  alone  could  not  revoke  a  mu- 
tual agreement,  immediately  to  deliver  it, 
as  a  good  and  valid  conveyance  of  all  the 
lands  therein  contained.  If  we  look  at  the 
intent  of  the  parties  to  the  deed,  as  manifested 
by  their  acts,  independent  of  the  language 
oi  their  agreement, — the  one  granting,  the 
other  accepting  the  grant  of,  this  part  of  the 
same  premises, — it  is  equally  apparent  that 
the  parties  intended  the  first  deea  as  a  pres- 
ent conveyance.  In  Buoglei  v.  Lawtan,  18 
Johns.  285,  7  Am.  Dec.  875,  A.  executed  a 
deed  of  lands,  in  consideration  of  natural 
love  and  affection,  to  his  two  sons,  and  de- 
livered it  to  C,  to  be  delivered  to  his  sons 
in  case  A.  should  die  without  making  a  will ; 
and  A.  having  died  without  a  will,  C.  de- 
livered the  deed  to  the  sons.  It  was  held 
that  this  was  a  valid  deed,  and  took  effect 
from  the  first  delivery ;  that  this  was  not  an 
escrow.  In  Tooley  v.  DibUe,  2  Hill,  641,  a 
father  signed  and  sealed  a  deed  purporting 
19L.RA. 


to  convey  to  his  son  a  farm  placing  the  deed 
in  the  hands  of  B. ,  with  instructions  to  de- 
liver it  after  the  father *s  death,  but  not  be- 
fore, unless  both  parties  called  for  it ;  and 
after  the  father  died  B.  delivered  the  deed 
accordingly.  It  was  held  that  the  title  of  tho 
son  took  effect,  by  relation,  from  the  time 
the  deed  was  left  with  B.,  and  that  the  son 'a 

auitclaim,  executed  intermediate  the  leaving 
le  deed  with  B.,  and  the  father's  death, 
though  importing  a  mere  conveyance  of  the 
son's  'right  in  ezpectanpy'  in  the  land, 
would  pass  his  title.  The  cases  of  OoodeU 
V.  Pierce,  Id.  659,  and  ffunter  v.  Hunter,  17 
Barb.  25,  are  but  confirmations  of  this  view 
of  the  title  taking  effect  from  the  first  de- 
livery of  the  deed.  In  the  case  of  Belden  v. 
Carter,  reported  in  4  Day,  66,  1  Am.  Dec. 
185,  a  deed  was  delivered  to  a  third  person 
to  keep,  and,  if  not  called  for,  to  deliver  it 
after  the  death  of  the  grantor.  It  was  held 
that  by  legal  operation  it  became  the  deed 
of  the  rrantor  presently,  and  that  the  deposi- 
tary held  it  as  a  trustee  for  the  use  of  the 
grantee,  and  that  the  title  became  consum- 
mate in  the  grantee  by  the  death  of  the 
grantor,  and  the  deed  took  effect,  by  relation, 
from  the  time  of  the  first  delivery.  In  the 
case  of  WheeiwrigM  v.  Wheeltorioht,  8  Mass. 
447,  8  Am.  Dec.  66,  a  distinction  is  made 
which  I  regard  as  sound,  and  whidi  I  think 
has  not  heSi  questioned  since,  that  applies 
to  this  case.  It  was  held  that  a  deed,  signed, 
sealed,  delivered,  and  acknowledged,  which 
is  committed  to  a  third  person  as  the  deed  of 
the  grantor,  to  be  delivered  over  to  the  gran- 
tee on  a  future  event,  is  the  deed  of  the  gran- 
tor presently,  and  the  third  person  is  a  trus- 
tee of  it  for  the  grantee.  But  if  it  be  de- 
livered to  the  third  person  as  the  writing  or 
escrow  of  the  grantor  to  be  delivered  on  some 
future  evcut,  it  is  not  the  grantor's  deed  un- 
til the  second  delivery.  That  is,  its  being  a 
present  deed  depends  upon  the  fact  whether 
It  was  delivered  as  an  escrow.  The  cases 
can  be  multiplied,  each  varying  from  every 
other  by  some  nice  shade  of  difference,  upon 
the  question  whether,  in  the  present  case,  the 
deed  was  an  escrow  in  the  hand  of  the  deposi- 
tary', or  whether  the  depositary  was  made  the 
trustee  of  the  grantee.  In  the  former  case  a 
second  delivery  is  generally  required  before 
the  title  passes ;  in  the  latter,  the  title  passes 
at  the  instant  of  delivering  the  deed  to  the  de- 
positary. This,  I  think,  IS  the  true  distinc- 
tion. In  the  case  at  bar  there  was  no  direc- 
tion by  the  grantors  that  the  deed  was  left  as 
an  escrow,'  and  it  presents  no  evidence  of  in- 
tent on  the  part  of  the  grantors  to  make  this 
deed  an  escrow.  There  is  no  condition  men- 
tioned in  the  agreement,  to  be  performed  be- 
fore delivery,  which  in  law  would  create  it 
an  escrow ;  and  presumptions  arising  from  the 
language  of  the  agreement,  being  taken  most 
strongly  against  the  grantor,  foroid  any  im- 
plication of  its  being  an  escrow.  I  think, 
therefore,  that  if  the  case  depended  upon  this 
point,  raised  by  the  plaintiff  on  the  assump- 
tion that  there  was  no  such  delivery  of  the 
deed  of  1889  as  to  pass  the  title  to  the  defend- 
ant, he  must  also  fail.  There  is  another  rea- 
son, which  exists  both  at  common  law  and 
by  the  statute,  (which  adopted  the  common 
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law  Id  this  respect,)  which  is  oontrolllDg;, — 
"that,  in  the  construction  of  every  instrument 
creating  or  conveying  any  estate  or  interest 
in  lancS,  it  shall  he  the  duty  of  courts  of 
Justice  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected 
from  the  whole  instrument,  and  is  consistent 
with  the  rules  of  law. '  "  And  in  the  case 
Just  cited,  Denio,  Oh,  J,,  dissents  from  part 
of  the  opinion  of  the  court,  but  agrees  with 
the  court  as  to  the  law  concerning  the  de- 
liTery  of  deeds  in  such  cases,  and,  on  page 
118  of  the  opinion  cited,  says:  ''They  do, 
[referrinfi^  to  cases  cited  on  the  question  as 
to  what  is  a  sufficient  delivery  of  a  deed,] 
however,  I  think,  prove  that  a  deed  may  be 
delivered  to  a  third  person,  as  this  was,  with 
instructions  to  be  finally  delivered  to  the 
grantee  after  the  death  of  the  grantor.  In 
iudi  a  case  the  weight  of  authority  is  that 
no  title  passes  until  the  final  delivery,  and 
that  then  and  thereafter  the  title  is,  by  rela- 
tion, deemed  to  have  vested  as  of  the  time 
of  the  first  delivery  to  the  third  person.  If 
it  were  an  oriirinal  question,  I  dionld  sup- 
pose that  such  a  transaction  was  of  a  testa- 
mentary character,  and  that  it  would  be  in- 
operative, for  want  of  the  attestation  required 
bv  the  Statute  of  Wills.  But  the  cases  estab- 
lish the  rule  as  I  have  stated,  and  they  should 
not  now  be  disturbed."  See  authorities  he 
cites  on  this  point. 

Authorities  might  be  cited  to  any  extent 
in  support  of  the  doctrine  that  a  manual  de- 
li verv  of  a  deed  is  not  an  absolutely  essential 
n^qufsite  to  its  validity ;  that  "the  question 
of  delivery  is  one  of  intention,  and  the  rule 
is  that  a  delivery  is  complete  when  there  is 
an  intention  manifested  on  the  part  of  the 
srantor  to  make  the  instrument  his  deed." 
u  this  case,  the  grantor  having  executed  the 
deed  to  the  grantees,  and  having  received 
hack  from  them  at  the  same  time  a  lease  for 
the  term  of  her  natural  life,  for  the  same 
premises,  and  she  having  accepted  said  lease, 
depositing  it,  with  the  deed  to  the  demanded 


premises,  with  the  depositary,  with  instruc- 
tions to  deliver  the  deed  to  the  grantees  in 
the  event  of  her  death,  and  having  never  re- 
called the  deed,  or  made  any  attempt  or  ex- 
pressed any  desire  to  regain  control  thereof, 
out  in  the  mean  time  spoke  of  the  deed  as 
being  the  deed  of  tiie  grantees,  in  the  hands 
of  tl^  depositary,  and  occupied  the  premises 
as  the  tenants  oi  respondents,  and  in  all  re- 
spects having  treated  the  deed  as  belonging 
to  the  grantees,  and  both  parties  having  acted 
concurrently  upon  the  theory  that  the  deed 
was  complete,  as  well  as  the  delivery  there- 
of, the  opinion  seems  irresistible  that  the 
facts  show  a  valid  delivery  of  the  deed  in 
this  case.  Many  of  the  authorities  cited  in 
this  opinion  have  been  so  cited,  not  that  we 
deemed  it  necessary  to  a  determination  of  the 
case  at  bar,  but  more  for  the  purpose  of 
showing  the  trend  of  the  authorities,  and  the 
extent  to  which  they  go  in  support  of  the 
doctrine  discussed  in  this  case.  Some  of 
these  authorities  go  further  than  perhaps  this 
court  would  go  under  like  circumstances; 
but  they  all  support  the  position  we  take, — 
that  in  the  case  at  bar  there  was  a  valid  de- 
livery of  the  deed.  The  acts,  words,  and 
conduct  of  the  parties,  — especially  the  giving 
qf  the  lease  to  the  demanded  premises  by 
the  grantees  of  the  deed  to  the  grantor  con- 
temporaneously with  the  execution  of  the 
deed,  and  her  occupying  the  premises  under 
said  lease  until  her  death, — establish  beyond 
controversy  that  the  parties  considered  the 
deed  complete,  as  well  as  the  delivery  there- 
of. This  opinion  is  not  to  be  interpreted  as 
establishing  any  new  rule  in  relation  to  the 
testamentary  disposition  of  property,  or  as 
expressing  any  opinion  as  to  the  rights  of 
creditors  In  cases  resting  upon  like  facts  and 
circumstances.  We  simply  decide  Uiat  in 
this  case  there  was  a  delivery  of  the  deed, 
and  complete  consummation  thereof,  before 
the  death  of  the  grantor. 
Judgment  of  the  lower  court  is  afflrmecL 
Harwood  and  De  Witt»  //.,  concur. 
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B.  W.  BASS,  Appt, 

V, 

BOANOKE    NAVIGATION    &    WATER 
POWER  CO. 

C- N.C ) 

1.   A  eontlii^iit  claim  to  a  reveraioii 
in  respect  to  the  real  estate  of  a  cor- 


poratfton  In  ease  of  its  dissolutieii  whloh 
Is  dGpendent  on  the  aotion  of  the  sovereign  in 
insistinir  upon  a  forfeiture  of  the  charter  is  a 
mere  expectancy  which  can  be'  defeated  by  legris- 
latlon  authoiiziQff  a  sale  of  the  property  under 
judicial  decree  or  irranting  the  privileRes  of  the 
old  corporation  or  even  additional  privllegee  to 
a  new  corporation  which  becomes  its  successor. 

8.   A  forfeiture  of  the  flranchise  of  a 


lS<jfiE,^LegiaUxtlioevowor  to  defeat  concinaent  inter- 
esttinproiterty. 
The  protection  of  vested  rights  is  generally  se- 
cured by  various  provisions  of  the  state  Gonstitu- 
tloDs  and  to  some  extent  by  provisions  of  the  Fed- 
eral Oonstltation,  especially  that  which  prohibits 
Mate  laws  impairing  the  obligation  of  contracts 
and  that  against  depriving  a  person  of  property 
iritbont  due  process  of  law.  That  the  Federal 
Constitution  prohibits  the  devesting  of  vested 
lights  by  state  laws  only  so  far  as  such  laws  violate 
•pecillo  clauses  of  that  instrument  like  those  above 
19L.RA. 


quoted  is  shown  by  Baltimore  &  S.  R.  Co.  v.  Nesbit, 
61  U.  8. 10  How.  805, 18  L.  ed.  499;  Satterlee  v.  Mat- 
thewson,  27  U.  S.  2  Pet  880,  7  L.  ed.  458;  Watson  v. 
Mercer,  88  U.  S.  8  Pet.  88, 8  L.  ed.  876;  Charles  River 
Bridge  Co.  v.  Warren  Bridge  Co.  88  U.  S.  11  Pet. 
420, 9  L.  ed.  773;  Brehman  v.  Stifle,  76  U.  S.  8  WaU. 
606,  19  L.  ed.  608;  Randall  v.  Krieger,  90  U.  8.  28 
Wall.  137,  28  L.  ed.  124. 

But  while  there  are  few,  if  any,  cases,  in  which 
vested  rights  can  be  taken  away  by  the  Legislature 
without  violating  the  Constitution  of  either  the 
state  or  the  nation,  it  is  otherwise  with  contingent 
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eaaal  company  by  aooeptlngf  a  new 
eharter  conferring  power  to  nae  the 
water  for  manufiusturinff  purposes  and 

by  nonuser  thereof  for  navUraUon  cannot  be  en- 
foroed  by  an  owner  of  the  adjolntnar  property 
with  a  contingent  right  of  reversion  in  the  land 
of  the  oorporation  but  only  by  the  sovereign 
state. 

8.  A  parol  license  by  a  canal  company 
to  erect  a  brid^  can  be  revoked  after 
many  years*  use  of  the  bridge  when  it  is  desired 
to  clear  out  and  enlarge  the  oanaL 

4*  The  occupation  and  nse  of  a  bridfl^e 
over  a  canal  for  over  forty  years  by  the 
owners  of  land  adjoining  the  canal  strip  which 
had  been  condemned  for  quasi  public  purposes 
does  not  raise  any  presumption  of  a  grant. 

ft.  Exceptions  as  to  issues  are  unten- 
able where  the  party  making  them  was  not  de- 
prived of  the  opportunity  to  present  any  view  of 
the  law  arising  out  of  the  testimony. 

(December  2S,  1802.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Halifax  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  certain  real  estate,  and 
damages  for  the  destruction  of  a  bridge  which 
plaintiff  maiotaioed  across  a  canal  situated 
thereon.     Affirmed. 

The  plaintiff  Introduced  in  evidence  the 
different  charters  of  the  Roanoke  Navigation 
Company,  and  of  the  defendant.  In  this  is 
included  the  Act  of  1874-76.  for  the  dissolu- 
tion of  the  Roanolce  Navigation  Company. 
It  is  admitted  tha£  title  is  out  of  the  state. 
It  is  also  admitted  that  about  the  year  1818 
the  land  described  in  the  complaint  was  the 
property  in  fee  of  Daniel  Mason.  The  canal 
boundary  running  through  the  same  was  then 


condemned,  by  proper  proceedings,  for  the 
use  of  the  Roanoke  N  a vi^ation' Company. 
That  B.  W.  Bass  acquired  Daniel  Mason *a 
title  to  all  the  lands,  subject  to  said  con- 
demnation, and  upon  his  death  he  devised 
an  estate  for  her  life  in  said  lands  through 
which  the  canal  runs  to  the  plaintiff,  his> 
widow. 

George  W.  Fulghum,  witness  for  the  plain- 
tiff, testified :  ^The  Roanoke  Navigation 
Companj^'s  canal  divides  and  runs  through 
the  plaintiff's  land.  The  plaintiff  is  my 
sister.  Mv  sister  used  bridge  across  defend- 
ant's canal.  She  used  it  in  crossing  over 
from  one  part  of  her  land  to  another  farm 
on  other  side.  There  was  road  running  fmm 
Bass*  home  across  this  bridge.  It  was  only 
a  way  used  by  her.  I  don't  know  how  long- 
it  was  in  use.  I  don't  know  that  such  way 
was  there  when  canal  was  built.  I  was  not 
bom  then.  It  was  not  a  public  way.  There 
has  been  bridge  across  canal  at  this  place 
since  1857,  to  nvy  recollection.  It  was  used 
principally  by  Bass  and  family  and  the  peo- 
ple on  nis  farm.  It  was  not  used  by  the  pub- 
lic. It  looked,  when  I  saw  it  in  1857,  as  if 
it  had  been  used  for  some  time.  The  way 
looked  as  if  it  was  then  a  much  worn  and 
used  road.  In  1890  the  bridge  was  moved  off 
by  defendant,  in  cleaning  out  canal,  and  not 
restored.  Arrington,  the  secretary  of  the  corn- 
pan  v,  told  me  he  bod  no  right  to  replace  the 
bridge,  but  that  sister  might  put  one  there ; 
so  she  put  one  that  would  not  obstruct  the 
water  of  the  canal.  The  bridge  removed  was 
worth  $25.  Mr.  Arrington  refused  to  allow 
plaintiff  to  put  back  the  same  bridge,  or  one 
like  it.  He  only  agreed  that  plaintiff  might 
put  back  a  bridge  without  any  posts  in  the 
canal ;  he  said  plaintiff  might  put  down  any 
such  bridge  as  would  not  obstruct  the  water 


property  riffhts.  Thus,  while  the  right  of  prop- 
erty which  has  become  vested  by  descent  cannot 
be  taken  away  from  the  heirs  by  the  Legislature 
(Jackson  v.  Lyon,  9  Cow.  864)  the  prospective  in- 
terest of  those  who  would  constitute  the  heirs  of  a 
person  in  case  of  bis  death  while  existing  laws  are 
in  force  may  be  taken  away  by  a  change  of  the 
laws  of  descent.    Marshall  v.  King,  24  Miss.  85. 

Thus  a  statute  legitimating  the  bastard  children 
of  persons  then  living  is  not  invalid  because  it 
makes  such  children  the  lawful  heirs  of  the  parents, 
and  thus  defeats  the  prospective  heirship  of  other 
persons.    Carroll  v.  Carroll,  20  Tex.  781. 

So  the  wife  of  a  man  who  under  existing  statutes 
would  be  entitled,  in  the  absence  of  heirs,  to  certain 
property  rights,  cannot  complain  because  her  por- 
tion is  taken  away  Impaired  by  a  statute  legitimat- 
ing a- bastard  child  of  her  husband  during  his  life- 
time.   Beall  V.  Beall,  8  Oa.  210. 

But  property  already  vested  by  descent  cannot 
be  taken  away  by  legitimatlDg  a  bastard  child. 
Norman  v.  Heist,  6  Watts  &  S.  178, 40  Am.  Dec.  498. 

So  a  statute  making  it  unlawful  to  emancipate 
slaves  by  will  is  valid  as  to  a  prior  will  made  by  a 
testator  who  is  still  alive,  filackman  v.  Gordon,  2 
Rich.  Eq.  43,  44  Am.  Dea  241. 

Another  illustration  of  the  power  of  the  Legisla- 
tures to  cut  off  contingent  interests  is  in  the  case  of 
estates  in  f ee  tai I.  In  several  cases  it  has  been  held 
that  the  Legislature  may  authorize  a  tenant  in  tail 
to  convey  an  estate  in  fee  simple  or  may  ratify 
such  a  conveyance,  thus  cutting  off  the  contingent 
interests  of  all  who  might  otherwise  succeed  to 
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the  estate.  DeMlll  v.  Lockwood,  8  Blatchf.  66; 
Comstock  v.  Oay,  61  Conn.  45;  Lane  v.  Davis,  2  N. 
C.277;  Minge  v.  Gilmour,  Id.  279;  Moore  v.  Bradley, 
8  N.  C.  143. 

As  to  the  power  of  courts  to  cut  off  contingent 
interests  of  persons  not  in  esse,  see  Kent  v.  Church 
of  St.  Michael  (N.  Y.)  18  L.  R.  A.  331. 

A  Legislature  may  also  change  Joint  tenancies  to 
tenancies  in  common  thereby  cutting  off  the  right 
of  sur^'ivorship.  Bambaugh  v.  Bambaugh,  li 
Serg.  &  B.  192;  Miller  v.  Dennett,  6  N.  H.  109;  Stev- 
enson V.  Cofferin,  20  K.  H.  IGO;  Annable  v.  Patch,  8 
Pick.  860;  Burghardt  v.  Turner,  12  Pick.  634;  Miller 
V.  Miller,  16  Mass.  60;  Holbrook  v.  Finney,  4  Mass. 
667. 

While  it  has  been  common  for  Legislatures  to 
extend  the  term  ot  corporate  existence  in  various 
cases  and  to  pass  statutes  relating  to  the  disposal 
of  corporate  property  upon  dissolution,  it  does  not 
appear  that  in  any  prior  case  the  question  pre- 
sented in  the  main  case  as  to  the  contingent  right 
of  reversion  to  the  corporate  property  has  been 
passed  upon  or  discussed.  But  the  main  case 
seems  to  be  in  accordance  with  the  general  doc- 
trine as  to  the  power  of  Legislatures  to  out  off 
mere  contingent  interests  in  property. 

The  Inchoate  right  of  the  husband  or  wife  in  the 
estate  of  the  other  dependent  upon  the  survivor- 
ship has  been  considered  in  numerous  cases  with 
respect  to  the  question  whether  it  was  vested  or 
subject  to  be  out  off  by  a  change  of  statute.  As  to 
this  question,  see  McNeer  v.  McNeer  (III.)  post,  26(L 
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of  the  canal.  In  cleaning  out  the  canal  in 
1890  it  was  widened  at  this  point  about  six 
or  eight  feet.  Don't  think  it  was  deepened 
at  this  point  There  was  also  a  ford  across 
the  canal,  about  three  hundred  yards  up, 
used  by  Mrs.  Bass  in  crossinir.  Mrs.  Bass 
has  no  way  of  getting  across  now  unless  she 
replaces  the  bridge." 

The  plaintiff  proposed  to  proye  by  this 
witness  that  plaintiff  had  crops  on  her  land ; 
that  the  bridge  was  torn  away  in  May  or 
June,  1890,  and  that  she  could  not  get  to  her 
lands  to  cultiyate  them,  and  claims  damage 
for  injury  to  the  land,  and  failure  to  plant 
the  crops,  and  to  the  crops  then  planted.  The 
court  held  that  such  was  not  the  rule  of  dam- 
a|(e ;  that  the  only  damage  plaintiff  could 
recoyer  was  what  it  would  haye  cost  to  re- 
place the  bridge  as  directed  by  Arrington, 
and  plaintiff  excepted. 

'*  This  canal  is  not  used  for  nayigation  pur- 
poses. No  yessels  nay i gate  it  now.  At  its 
terminus  there  is  a  grist-mill  and  eleyator,— 
at  Wei  don,  about  two  miles  from  the  land 
of  the  plaintiff—and  the  defendant  company 
has  never  erected  any  mills  or  other  works  on 
the  canal  boundary  running  through  the 
plaintiff's  land.  I  have  never  given  permis- 
sion to  use  the  water  for  any  purposes  except 
navigation.  I  don't  know  that  Mrs.  Bass 
ever  did.  I  am  her  business  aeent.  Mrs.  Bass 
controls  her  own  property.  I  look  after  her 
business.  When  I  talked  with  Arrington 
about  putting  bridge  back,  I  don't  remember 
that  he  said  anything  about  our  not  putting 
bridge  with  bench  to  it.  H  said  we  migbt 
put  bridge  there  at  any  time,  so  we  did  not 
obstruct  water.  Finally,  Arrington  said  he 
was  advised  by  his  counsel  that  he  was  not 
liable  for  building  bridge,  but  that  Mrs. 
Ponton  and  sister  wanted  a  bridge,  and,  if 
we  could  use  one  bridge,  he  would  pay  for 
one  third.  They  could  have  used  a  common 
bridge  between  them.  There  would  have 
been  some  little  more  distance  for  plaintiff 
to  travel.  The  towpath  on  the  canal  is  there, 
and  as  it  always  has  been.  Plaintiff  has 
never  replaced  the  bridge  at  all.  There  is 
none  there  now.  The  old  bridee  that  was 
taken  away  was  worth  $20.  I  remember 
back  to  1852  or  1858.  There  were  then  a  few 
boats  running  on  it,  and  also  one  mill  at 
Wei  don,  about  two  miles  from  plaintiff's 
land.  Canal  com{)any  in  nossession  of  it 
ever  since.  My  sister  could  have  hauled 
away  the  lumber  from  the  bridge  torn  down 
in  widening  the  canal,  and  saved  it.  I  un- 
derstood the  mill  was  operated  by  and  be- 
longed to  Colonel  Long.  It  was  on  the  canal, 
and  fed  by  water  of  the  canal.  I  don't  think 
the  canal  company  operated  any  mill.  In 
order  to  widen  the  canal  at  this  point,  it  was 
necessary  to  remove  the  bridge.  Don't  re- 
member that  any  boats  have  been  run  on 
canal  since  the  war.  The  Guilford  Gee 
bridge  is  about  a  mile  from  i)laintiff's.*' 

K.  J.  Bond,  witness  for  plaintiff,  testified : 
^I  had  charge  of  laborers  in  cleaning  out 
canal.  Major  Waite  was  engineer.  I  had 
bridee  torn  down  by -his  orders.  Mrs.  Bass 
asked  to  let  bridge  remain  awhile,  but  the 
engineer  said  the  work  must  be  completed  as 
we  went.  It  was  necessary  to  tear  bridge 
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down,  as  canal  was  widened  ten  feet  addi- 
tional width,  and  is  a  foot  deeper.  This  was 
necessary  to  put  canal  in  proper  condition. 
The  bridge  would  have  dropped  in  canal 
necessarily  while  we  were  repairing  and 
widening  canal  if  we  had  not  moved  it.  The 
timbers  were  as  good  as  ever.  It  would  have 
cost  about  ten  dollars  to  replace  the  same 
bridge.''    The  plaintiff  here  rested  her  cape. 

It  was  admitted  by  plaintiff  that  under  the 
charter  of  the  Roanoke  Navigation  Company 
the  land  in  controversy  through  which  ttiis 
canal  runs  was  duly  and  regularly  condemned 
to  the  width  of  80  feet  on  each  side  of  center 
of  canal,  and  that  i)resent  width  of  canal  is 
85  feet.  This  admission  was  only  for  the 
purposes  of  this  suit. 

David  Day,  witness  for  defendant,  tes- 
tified :  ^The  Roanoke  Navigation  Company 
has  been  in  possession  of  this  canal  for  over 
forty  years,  within  my  memory.  It  has  used 
the  canal  and  had  possession  of  it  for  over 
forty  years.  Had  boats  on  it  before  the  war  * 
none  on  it  since. " 

J.  L.  Bass,  witness  for  defendant,  testified  : 
"Am  seventy  years  old.  Ever  since  I  cao 
recollect,  the  Roanoke  Navigation  Company 
were  in  possession  of  this  canal  running 
through  plaintiff's  land.  I  recollect  as  fnr 
back  as  1830.  They  used  the  canal  and  tow- 
path.     Had  boats  on  it  before  the  war.  ^ 

The  record  in  case  of  State,  ex  rel.  Thom- 
as S.  Kenan,  Attorney -General,  v.  Roanoke 
Navigation  Company  is  put  in  evidence  by 
the  defendant ;  and  also  the  deed  from  Thomas 
N.  Hill,  receiver,  to  the  Roanoke  Navigatioa 
&  Water  Power  Company. 

S.  P.  Arrington,  witness  for  defendant,, 
testified :  "  Am  managing  director  of  de- 
fendant. Defendant  has  had  possession  of  the 
canal  and  right  of  way  constantly  since  2d 
October,  1882,  date  of  deed  from  Hill,  re- 
ceiver. **It  was  necessary  to  remove  this 
bridge  to  utilize  canal, ---dig  it  out  and 
widen.  We  could  not  get  water  in  the  canal 
sufiicient  without  this.  I  told  Fulghum  that 
Mrs.  Bass  might  replace  and  use  the  bridge 
if  she  did  not  obstruct  the  water.  I  have 
left  locks  on  canal,  and  propose  to  use  it  for 
navigation,  if  it  pays  me  to  do  so.  I  do  not 
navigate  now,  except  a  working  boat.  We- 
let  in  water  in  canal  again,  after  we  repaired 
it,  on  November  26,  1891.  Not  used  any 
boats  on  it  since  for  hire.  I  also  have  mill 
and  elevator  at  Wcldon,  and  expect  to  use 
the  water  also  for  manufacturing  purposes. 
We  have  rented  out  land  on  right  of  way ; 
also  repaired  canal  along  its  way.  I  do  not 
remember  any  particular  act  or  work  done 
on  the  canal  where  it  passes  through  the  Bass 
land  prior  to  1889,  by  me  or  my  present  com- 
pany. The  main  purpose  of  development  of 
the  canal  is  for  manufacturing  purposes. " 

W.  E.  Daniel,  witness  for  defenaant,  tes- 
tified: "I  rented  out  houses  on  the  canal 
for  defendant  company.  These  houses  were 
in  Weldon." 

The  defendant  offers  in  evidence  a  deed 
from  one  Hudson  to  the  Roanoke  Navigation 
Company,  dated  1823,  convening  land  ad- 
Joining  lanu  in  quo.  The  plaintiff  oblected 
to  this  evidence.  Oblection  overruled,  and 
the  deed  admitted.    The  plaintiff  excepts. 
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T.  A.  Clark,  wltneaB  for  defendant,  tes- 
tified :  "  I  have  lived  iu  Weldon  since  1864  or 
1865.  There  were  three  mills  there  on  the 
canal  company's  land,  run  by  water  drawn 
from  the  canal  by  race-ways.  These  mills 
remained  there  up  to  a  few  years  ago.  They 
were  not  owned  by  the  Roanoke  iMarigation 
Company.  Boats  ceased  to  run  on  the  canal 
between  1864  and  1858.  The  defendant  had 
possession  of  canal  and  its  property  after  the 
Roanoke  Navigation  Company.  The  mills 
were  in  possession  of  Mr.  Emrv  in  1886.  He 
worked  on  the  canal.  The  old  company  did 
no  work  on  the  canal  in  the  last  ten  or  twelve 
vears,  and  the  defendant  did  none  until  they 
began  improving  the  canal  in  1890." 

The  luage  settled  the  issues,  and  submitted 
the  following :  (1)  Did  the  defendant  wrong- 
fully destroy  the  plaintiff's  bridge?  (2) 
What  damage  is  plaintiff  entitled  to  recover? 
(8)  Jb  the  plaintiff  the  owner  and  entitled  to 
recover  possession  of  the  canal  and  land  de- 
scribed in  section  10  of  complaint?  (4)  Does 
the  defendant  wrongfuUv  withhold  posses- 
sion of  said  land?  (5)  What  damage  is  plain- 
tiff entitled  to  recover? 

The  plaintiff's  counsel  tendered  the  follow- 
ing :  (1)  Did  the  defendant  wrongfully  de- 
stroy plaintiff's  bridge,  and  refuse  to  replace 
it?  (2)  Did  defendant  wrongfully  obstruct 
plaintiff'sway  toher  land?  (8)  What  dam- 
age has  plaintiff  sustained  by  the  tearing 
down  of  her  bridge?  (4)  Is  plaintiff  the 
owner  of  the  actual  canal  boundary,  (160 
feet?)  (5)  Does  the  defendant  wrongfully 
detain  the  same?  (6)  Is  the  defendant  en- 
titled to  use  that  portion  of  the  canal  that 
passes  throuffh  plaintiff's  land  for  other  pur- 
poses than  those  of  navigation  without  the 
plaintiff's  consent? 

(7)  Is  the  defendant  using  said  canal  for 
manufacturing  purposes  without  the  consent 
of  plaintiff? 

The  court  intimated  that  it  would  charge 
the  jury :  (1)  That  the  evidence  did  not  es- 
tablish an  easement  in  the  bridge ;  that  there 
was  no  evidence  that  the  use  of  it  was  not 

Sermissive;  that,  in  anv  view  of  the  evi- 
ence,  the  defendant  baa  a  right  to  remove 
it  if  necessary  to  repair  the  canal ;  that  it 
was  the  plaintiff's  own  folly  not  to  replace 
it  when  given  permission ;  that  there  is  no 
evidence  that  prior  to  Act  of  1856  plaintiff 
had  an  easement  in  this  bridge.  (2)  That, 
as  to  third  issue,  in  any  view  of  the  evi- 
dence, if  it  is  believed  bv  the  jury,  together 
with  the  admissions  in  the  cause,  the  jury 
should  answer  that  issue  and  the  fourth  issue 
**  No. "  Thereupon  the  plaintiff  submitted  to 
nonsuit,  and  appealed  to  supreme  court. 

Mr,  R.  O.  Burton*  for  appellant: 
I.  Section  6  of  the  charter  of  the  Roanoke 
Navigation  Company,  passed  in  1817,  enacted 
that  the  water,  or  any  part,  conveyed  through 
any  canal  cut  or  made  by  the  said  company, 
shall  not  be  used  for  any  purpose  but  naviga- 
tion unless  the  consent  of  the  proprietors  of  the 
lands  through  which  the  same  shall  be  led  be 
first  had.. 

A  franchise  granted  to  a  corporation  must 
be  taken  with  its  burdens  as  well  as  its  benefits 
or  it  must  not  be  taken  at  all. 
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Maaon  v.  Boom  €h,  8  Wall.  Jr.  266,  10  My- 
ers' Fed.  Dec  §  1044. 

The  landowner's  rights  over  the  land  cot- 
ered  by  the  canal  were  not  totally  destroyed 
by  the  new  diarter. 

The  Legislature  had  no  power  to  pass  aa 
Act  imposing  greater  burdens  upon  the  land. 
The  imposition  of  an  additional  burden  upon 
I>roperty  constitutes  a  taking.  For  the  addi- 
tional burden,  additional  compenaatioo  sbould 
be  provided. 

Hills,  Em.  Dom.  82. 

The  old  charter  was  explicit  thiougbout  in 
restricting  the  corporation  to  navigation.  It 
had  positively  no  power  to  engage  in  any  other 
business.  Kailroads  and  canals  are  for  quaai 
public  purposes;  and  it  is  on  that  account  that 
the  state  can  grant  to  them  the  power  of  emi- 
nent domain. 

Morawetz,  Priv.  Corp.  f(  1114. 

The  Constitution  of  the  United  States  pro- 
hibits the  Federal  government,  as  well  as  the 
states,  from  taking  private  property  without 
due  process  of  law.  The  exercise  of  the  power 
of  eminent  domain  is  always  subject  to  two 
conditioDs:  the  property  taken  must  be  taken 
for  a  public  purpose;  and  just  compensation, 
to  be  fixed  by  some  tribunal,  must  he  made  to 
the  owner  of  the  property. 

Morawetz,  Priv.  Corp.  §  1067. 

If,  therefore,  the  Gkneral  Assembly  has  at- 
tempted, by  the  language  in  the  charter  of  the 
Roanoke  Navigation  &  Water-Power  Com- 
pany, to  enlarge  the  purposes  of  the  old  com- 
pany's charter,  so  as  to  embrace  manufactur- 
ing, the  charter  is,  quoad  hoe,  void. 

Where,  as  in  this  case,  the  provisions  and 
regulations  of  the  previous  law  are  expressly 
incorporated  into  the  more  recent  statute,  the 
effect  is  to  make  all  the  provisions  of  the  old 
law  part  and  parcel  of  the  new,  which  are  not 
repugnant,  etc. 

QortjUm  v.  South  Fork  Canal  Oo.  1  McAlL 
618.  7  Myers'  Fed.  Dec.  $  1644,  p.  67. 

See  remarks  on  reasonable  use  of  a  water- 
course in  Union  Mill  &  M.  Co,  v.  Dangberg, 
2  Sawy.  450,  28  Myers'  Fed.  Dec  §  87. 

One  state  may  make  a  corporation  of  an- 
other state,  as  there  organized  and  conducted, 
a  corporation  of  its  own,  quoad  hoc,  any  prop- 
erty within  its  territorial  jurisdiction. 

Ohio  4b  M,  B,  Co.  v.  Wheeler,  66  U.  R.  1 
Black,  297, 17  L.  ed.  188;  BaUimore  d  0,  R. 
Oo.  V.  Earrie,  79  U.  S.  12  WaU.  66,  20  L.  ed. 
884. 10  Myers^  Fed.  Dec.  p.  606. 

IL  At  the  time  of  the  deed  or  condemna- 
tion bv  the  company,  in  1829,  the  law  was  well 
settled  in  North  Carolina,  that  upon  the  disso- 
lution of  a  corporation,  its  lands  reverted  to 
the  grantor.  Thus  the  owner  sold  the  land,  if 
he  sold  it  at  all,  with  a  condition,  fixed  in  the 
law,  that  when  the  corporation  ceased  to  exists 
it  should  revert  to  him.  He  made  this  con- 
tract with  the  company;  and  no  subsequent 
legislation  can  impair  it. 

Von  Bbjftnan  v.  Quiney.  71  XT.  'S.  4  Walk 
535,  18  L.  ed.  408,  7  Myers^  Fed.  Dec.  §  1877, 
p.  178;  Bdwardi  v.  Kearuy,  96  U.  8.  596,  24 
L.  ed.  798,  7  Myers'  Fed.  Dec.  §  1666,  p.  86. 

No  agreement  or  contract  can  create  more 
binding  obligations  than  those  fastened  by  the 
law.  which  t£e  law  creates  and  attaches  to  con- 
tracts. 
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MeCradUn  ▼.  Bdyward^  48  U.  8.  8  How. 
«».  11  L.  ccL  897.  7  MyenTed.  Dec  g  1667, 
p.  81. 

In  TCflpect  to  the  doctrine  of  rererter  it  is 
Mid  in  hxs  y.  Hm^dh,  86  N.  0.  868,  86  Am. 
Dec  48:  "Tlie  real  estate  remainins  trnsold 
rererts  to  the  grantor  and  his  heirs,  'because' 
(in  the  kmenage  of  Lord  Coke),  'in  the  case  of 
a  body  politic  or  incorporate  the  fee  is  vested 
in  their  polittcal  or  incorporate  capacity,  cre- 
ated by  the  policy  of  man,  and  therefore  the 
law  doth  annex  a  condition  in  law  to  eveij 
sach  gift  and  grant,  that  if  such  body  politCc 
or  incorporate  be  dissolved,  the  donor  or 
grantor  shall  reenter,  for  that  the  cause  of  the 
gift  or  grant  faileth.' " 

Ca  Lite  186.  See  also  MaXhy  ▼.  Malktt, 
O  N.  C.  845;  Exchange  Bank  y.  Tiddy,  67 
K.  O.  169;  8taU  ▼.  &*m«.  27  N.  C.  297;  2 
Kent,  Com.  807;  BL  Com.  *484. 

This  common-law  doctrine  obtains,  unless 
it  has  been  arrested  by  statute. 

2  Minor,  Inst.  p.  651. 

The  only  case  in  our  Reports  that  has  ever 
iotiniated  a  doubt  as  to  the  correctness  of  the 
principles  laid  down  in  Fox  v.  Harah,  86  N.  C. 
858,  86  Am.  Dec  48,  is  Van  Qlahn  ▼.  De  Ro*- 
utU  81  N.  C.  471. 

Mtaten,  Thomas  If.  Hill*  T.  W.  Blasoii* 
W.  H.  Daj*  and  W*  E.  Daniel*  for  appel- 
lee: 

Damsge  to  crops  by  removal  of  the  bridge 
1b  too  remote.  ICemoval  of  bridge  is  not  the 
proximate  cause. 

SUdg€  T.  Btid,  78  N*.  0.  440;  Foard  v.  AU 
lantUdtN.  aiLOo.tiS N.  C. 285, 78 Am. Dec 
277. 

The  charter  prescribes  that  all  of  the  prop- 
erty shall  be  held  by  the  stockholders  in  ne  as 
tenants  in  common,  in  proportion  to  their  re- 
spective interests.  In  other  words,  the  com- 
mnv  held  everything  in  trust  for  the  stock- 

Moon  V.  Sehoppert,  29  W.  Va.  291. 

The  effect  of  the  dissolution  is  to  change  the 
form,  bat  not  to  destroy  the  ownership. 

Lauman  ▼.  LAanan  vMey  B.  Ob.  80  Pa.  42, 
78  Am.  Dec  685. 

The  remarks  of  Blackstone,  in  the  first  vol- 
ume of  his  Commentaries,  484,  is  the  sole  au- 
thority upon  which  it  is  daimed  that  the  doc- 
trine of  reversion  is  based.  Blackstone  gives 
18  his  authority  Coke  Litt.  18,  h.  Coke  refers 
to  ecclesiastical  and  municipal  corporations. 
Blackstone  applies  the  doctrine  to  all  corpora- 


The  whole  matter  is  fully  discussed  and 
eksred  up  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Bacon  v.  Bobertaon,  59  U. 
&  18  How.  480.  15  L.  ed.  499. 

8ee  note  to  People  v.  (/Brien,  7  Am.  St  Rep. 
717,  in  which  the  doctrine  is  fully  discussed 
sod  exploded. 

Greenwood  y.  Union  Freight  8,  Oo.  105  U. 
S.  18,  19,  26  L.  ed.  961,  964;  Outran  v.  Ar- 
kan$a$,  66  U.  S.  15  How.  804, 14  L.  ed.  706; 
Terrett  v.  Taylor,  18  U.  S.  9  Cranch,  48,  8  L. 
<tl.  650;  lAim  y.  Boberison,  78  U.  S.  6  Wall. 
2T7, 18  L.  ed.  743;  SMeldi  y.  Ohio,  95  U.  B. 
824,  24  L.  ed.  859:  P&wea  v.  I/orth  Missouri 
Jl  Co,  42  Mo.  68;  note  to  StaU  Bank  v.  State, 
13  Am.  Dec.  239;  State  v.  Bailey,  16  Ind.  46, 
*?!>  Am.  Dec.  405;  Folger  y.  Columbian  Ins,  Oo, 
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99  ICass.  267,  96  Am.  Dec  747;  Field,  Friv. 
Corp.  gS  491.  492;  MfueaHns  Turn  Verein  ▼. 
Funek,  18  Iowa,  469;  New  Albany  v.  Burke, 
78  U.  8. 11  Wall  96,  20  L.  ed.  155;  Aug.  it 
A.  Priv.  Corp.  779a;  HasHnffs  y.  Drew,  50 
How.  Pr.  264;  Oity  Ine.  Co,  ▼.  Oommerdal 
Bank,  68  Dl.  848;  Tinkham  v.  Boist,  81 
Barh.  417;  Vm  Qlahn  t.  Be  Bosset,  81  N.  O. 
467. 

The  statutory  remedy  for  winding  up  cor- 
porations is  now  exclusive. 

See  note  to  JPsople  v.  O^Brien,  7  Am.  St.  Rep. 
717;  also  Mason  y.  Plewabie  Min.  Oo.  188  U.  S. 
60,  83  L.  ed.  524;  Bichardson  v.  Green,  188  U. 
S.  80, 88  L.  ed.  516;  0?iureh  y .  Belsey,  121  U.  S. 
282, 80  L.  ed.  960;  Hatemeyer  v.  Suverior  Court. 
84  Cal.  827;  Mumma  v.  Potomac  Oo.  88  U.  S.  8 
Pet.  281,  8  L.  ed.  945;  Qirard  v.  Philadelphia, 
74  U.  S.  7  WaU.  1,  19  L.  ed.  58;  Coulter  v. 
Bobertson,  24  Miss.  278,  57  Am.  Dec  168; 
Tippecanoe  County  Oomrs,  y.  Oox,  6  Ind.  408; 
State  v.  Vineennes  University  Truetees,  5  Ind. 
77;  Vineennes  Unitersity  v.  Indiana,  65  U.  S. 
14  How.  268, 14  L.  ed.  416;  Owen  y.  Smith, 
81  Barb.  641;  Com.  r.  Boxbury,  9  Gray,  510; 
Oortleyeu  v.  Hathaway,  11  N.  J.  £q.  89,  64 
Am.  Dec  479. 

By  the  Act  of  1812  the  company  became 
seised  in  fee,  holding  the  legal  title,  with  no 
reservation,  legal  or  equitable,  in  the  original 
proprietor.  The  absolute  estate  passed.  No 
reversion  remained  in  grantor. 

NoU  to  People  v.  O^Brien,  7  Am.  St.  Rep. 
720;  also  Fletcher  y.  Fiedt,  10  U.  S.  6  Cranch, 
9^,dJj,ed.l9&;IfieoUY.NewTorkdB,  R  Co. 
12  N.  Y.  121;  Heath  v.  BarmareJiO  N.  T.  802; 
Yates  y.  Van  DeBogert,  56  N.  T.  526;  Brie  d 
JSr.  K  B,  Oo.  y.  Casey,  26  Pa.  287. 

A  grant,  in  its  own  nature,  amounts  to  an 
extinguishment  of  the  right  of  the  grantor, 
and  implies  a  contract  not  to  re-assert  that 
right. 

Fteteher  v.  Ac*,  10  U.  S.  6  Cranch,  187,  8 
L.  ed.  178;  Brie  d  N,  B.  B.  Co.  v.  Casey, 
supra;  Stark  v.  Burke,  tHoL.  Ann.  740;  Citizens 
Bank  v.  Lecee  Steam  Cotton  Press  Co,  7  La. 
Ann.  286;  Fox  y.  Borah,  86  N.  C.  858.  86  Am. 
Dec.  48;  State  v.  Boanoke  Na^s.  Co.  84  N.  C. 
705. 

The  Act  of  1874-75,  '*For  the  Dissolution 
of  the  Roanoke  Nayigation  Company,"  did 
not  impair  the  obligation  of  a  contract,  and  is 
therefore  constitutional.  The  reversion,  if 
any,  is  neither  an  estate,  a  yested  riffht,  nor  in- 
terest. If  we  concede  that  the  doctrine  of 
reversion  obtained  in  this  state,  the  donor  had 
nothing  more  than  a  very  remote  possibility, 
not  equal  in  dignity  to  an  expectan^. 

Cooley.  Const.  Lim.  Interests  in  Btpectaney, 
ed.  1868,  859;  Potter,  Corp.  691,  699,  714;  An- 
gell  &  A.  Priv.  Corp.  771;  Lane  v.  Dams,  2 
N.  C.  277;  Mtnge  v.  Oilmour,  Id.  279;  Moore 
v.  Bradley,  8  N.  0.  142. 

A  state  law  may  be  retrospective  and  divert 
yested  rights  and  still  be  constitutional,  unless 
it  impairs  the  obligation  of  a  contract 

Charles  liifier  Bridge  Co.  v.  Warren  Bridge, 
86  U.  S.  11  Pet.  540.  9  L.  ed.  821. 

May  pass  law  subjecting  lands  of  corpora- 
tion to  payment  of  its  debts  though  its  charter 
has  expired. 

MeGoon  v.  Scales,  76  U.  S.  9  Wall.  81,  19 
L.  ed.  546.    See  also  Church  y.  Kelsey,  121 U. 
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8.  282,  80  L.  ed.  9^,  In  regard  to  statute  giv- 
ing equity  Jurisdiction  in  Pennsvlvaaia;  Lou- 
inana  v.  New  Orleana,  109  U.  6.  2S5,  27  L. 
ed.  986. 

Tbe  claim  is  made  that  the  defendant  has  no 
right  to  use  tbe  waters  of  the  canal  that  flow 
over  or  through  plaintifif's  land  for  any  pur- 
pose save  navigatioDj  without  her  consent. 

Tbe  exercise  of  this  right  cannot  be  ques- 
tioned collaterally. 

Buncombe  Tump.  Co,  ▼.  McCarwn,  18  TST.  C. 
806:  MaUett  v.  Simpaon,  94  N.  C.  87.  55  Am. 
Rep.  595;  Asheville  Sons  of  Temperance  Div. 
No,  15  V.  A8t<m,  92  N.  C.  578;  Brftolmlle  <fe 

9,  Tump,  Co,  V.  McCarty,  8  Ind.  892,  65  Am. 
Dec.  768;  Taggart  v.  WeaUrn  Md.  R  Co,  24: 
Md.  568,  89  Am.  Dec.  760. 

There  is  nothing  in  the  5th  section  of  the 
YirKioia  Act  which  required  the  old  company 
to  obtain  the  consent  of  eve^  proprietor  along 
tbe  borders  of  the  canal,  before  it  could  apply 
the  waters  to  purposes  other  than  for  naviga- 
tion. 

Williamaon  ▼.  Lock*a  Creek  Canal  Co.  78  K 
C.  156;  Eaaon  v.  Perkina,  17  N.  C.  88;  Bamea 
Y,  Calhoun,  87  N.  C.  199;  Hurlbui  v,  McKone, 
55  Conn.  81,  8  Am.  St.  Rep.  17;  Tiaaoly,  Great 
/Southern  Teleg,  dt  Tleph.  Co,  89  La.  Ann.  996; 
Bay  V.  Cohoea,  2  N.  Y.  169,  51  Am.  Dec.  279; 
Laaala  v.  HoUn^ook,  4  Paige,  169,  8  L.  ed.  890, 
25  Am.  Dec.  524;  Panton  v.  Holland,  17  Johns. 
92,  8  Am.  Dec.  869;  Hill  v.  Portland  A  R.  IL 
Co,  55  Me.  488,  92  Am.  Dec.  601. 

If  it  be,  as  contended  by  the  plaintiff,  that 
the  power  cannot  be  applied  at  Weldon  with- 
out her  consent,  then  this  was  an  abuse  of  the 
privilege  of  the  charter  of  which  no  one  can 
complain  (unless  special  damage  be  shown)  ex- 
cept the  sovereign. 

Aaheville  Sona  of  Temperance  JHv,  No,  IS  y. 
Aston,  92  N.  C.  578;  Mallett  v.  Simpson,  94 
N.  C.  87,  56  Am.  Rep.  595. 

When  the  sale  was  made  by  the  receiver  the 
old  company  ceased  to  exist,  except  In  so  far 
as  was  necessary  to  use  its  corporate  name  in 
winding  up  its  affairs.  The  purchasers  ac- 
quired the  property  of  the  old  company  be- 
tween Weldon  and  Gteston,  and  its  franchises, 
rights,  and  privileges,  but  none  of  its  burdens. 
These  burdens  are  not  covenants  running  with 
the  land,  nor  conditions  annexed  to  the  legal 
estate,  which  follow  it  wherever  it  goes.  They 
affect  the  charter  alone.  A  new  company 
sprung  into  existence  free  from  these  burdens. 

2  Waterman,  Corp.  436;  Neff  v.  Wolf  Rioer 
Boom  Co,  50  Wis.  585;  MarsItollY.  Western  N. 
C,  E,  Co,  92  N.  C.  822;  Young  v.  Rollins,  85 
N.  0.  488. 

The  Act  of  1885  (charter),  though  in  form 
the  renewal  of  pre-existing  grants,  was,  in 
fact,  the  creation  of  new  ones. 

Louisville  dfc  N,  R  Co.  v.  Palmes,  109  U,  8. 
254,  27  L.  ed.  925;  Wilson  v.  Qaives,  103  U. 
8.  417. 26  L.  ed.  401;  Jif organ  v.  Louisiana,  98 
U.  8.  217,  23  L.  ed.  860;  Bellows  v.  BaUoiceH 
d  Augusta  Bank,  2  Mason,  48;  Ang.  &  A.  Priv. 
Corp.  780;  Grant,  Corp.  804,  805;  Hoffman  v. 
Van  Nostrand,  42  Barb.  174;  (Hney  v.  Harvey, 
60  Dl.  453,  99  Am.  Dec.  580;  Lauman  v.  Le- 
banon  Valley  R.  Co,  80  Pa.  42,  72  Am.  Dec. 
685. 

A  corporation  can,  with  the  consent  of  tbe 
Legislature,  transfer  its  franchise  to  another 
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corporation  and  abnegate  the  performance  of 
the  duties  to  the  public  imposed  upon  it  by  ite 
charter,  as  the  consideration  for  the  grant  of 
the  franchise. 

Central  Transp,  Co.  v.  Pullman  Palace  Car 
Co.  189  U.  S.  45,  35  L.  ed.  68;  WUlamette 
Woolen  Mfg,  Co,  v.  British  Columbia  Bank, 
119  U.  8.  191,  80  L.  ed.  884;  Gray  v.  Nation- 
al 8,  a.  Co.  115  U.  8.  117,  29  L.  ed.  309. 

Avery*  J,,  delivered  the  opinion  of  the 
court: 

It  is  not  necessary  to  the  decision  of  the 
questions  involved  in  this  appeal  to  deter- 
mine whether  the  English  doctrine  in  ref- 
erence to  the  grantor's  right  of  reverter  when 
corporations  are  dissolved  prevailed  in  North 
Carolina  in  any  case,  or  whether  we  would 
follow  the  equitable  rule  adopted  by  the 
courts  of  some  of  the  states,  in  the  absence 
of  {)ositive  and  constitutional  legislation 
bearing  upon  a  given  state  of  facts.  The 
authorities  elsewhere  are  conflicting,  and 
thus  far  the  question  has  not  in  all  of  its. 
bearings  been  definitely  settled  by  this  court. 
2  Waterman,  Corp.  §  485;  Ang.  &  A.  Priv. 
Corp.  §  779 ;  Mason  v.  PewaHc  Min,  Co.  13^ 
U.  8.  50,  83  L.  ed.  524;  2  Morawetz,  Priv. 
Corp.  §§  1081,  1032 ;  Bac<m  v.  Robertson,  5^ 
U.  8.  18  How.  488,  15  L.  ed.  503 ;  %  Kent, 
Com.  pp.  307,  309 ;  Van  Glahn  v,  De  Rosset, 
81  N.  C.  467 ;  Fox  v.  B&ra/t,  36  N.  C.  358. 
36  Am.  Dec.  48 ;  Gooch  v.  McGee,  83  K.  C. 
64,  35  Am.  Rep.  558 ;  State  v.  Rives,  27  N. 
C.  297 ;  Hughes  v.  Craven  County  Comrs.  lOT 
N.  C.  607. 

Jjcaving  out  of  view  tbe  learned  discussioD 
of  this  suDject  by  Chief  Justice  8mith  in  Van 
Glahn  v.  DeRosset  and  Gooch  v.  McGee,  supra, 
in  which  the  suggestion  was  made  that  the 
older  decisions  presented  the  status  of  a  cor- 
poration whose  charter  had  been  forfeited  in 
a  court  of  law  as  distinguished  from  a  court 
of  equity,  we  think  that  the  controversy  here 
may  be  made  to  depend  upon  the  application 
of  the  provisions  of  our  own  statutes  prescrib- 
ing what  disposition  shall  be  made  of  prop- 
erty in  case  of  dissolution. 

The  Roanoke  Navigation  Company,  whose 
franchise  and  property  are  claimed  by  the 
defendant  by  virtue  of  a  purchase  at  a  sale 
under  a  judicial  decree,  made  pursuant  to 
previous  legislation,  to  which  we  will  pres- 
ently advert,  was  originally  incorporated 
under  the  authority  of  the  Act  of  1812,  {2 
Rev.  8tat.  236,)  which  was  amended  by  sev- 
eral subsequent  Acts  passed  respectively  in 
1815,  1816,  1817,  1823,  and  1832.  8ection» 
8  and  12  of  the  Act  of  1812  provided  that  the 
real  estate,  whether  acquired  at  private  sale 
or  by  condemnation,  should  be  "vested  in  the 
said  proprietors,  their  heirs  and  assigns, 
forever,  as  tenants  in  common  in  proportion 
to  thei  r  respecti  ve  shares. "  8o  that  the  or i  g- 
inal  owners,  either  voluntarily  or  by  the  ex- 
ercise of  the  right  of  eminent  aomain,  if  they 
received  the  full  price  of  the  fee,  would  lose 
nothing  if  the  land  should  never  revert.  In 
creating  such  a  quasi  public  corporation  for 
the  purpose  of  opening  a  channel  for  com- 
merce, the  parties  and  juries  who  determined 
values  of  land  acquired  are  deemed  to  have 
acted  upon  the  idea,  then  evidently  control  1- 
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ingthe  Legislature,  that  a  great  public  high- 
war  would  be  prepared  for  permanent  use, 
and  that,  in  case  one  set  of  proprietors  should 
forfeit  their  rights  for  misuser  or  nonuser, 
the  lawmaking  power  of  the  state  would  see 
that  the  property  necessary  to  subserve  this 
important  end  should  pass  to  another  similar 
public  agency,  or  be  subject  to  the  control 
of  the  sovereign  power  which  had  authorized 
it  to  purchase  and  aold  lands  in  fee  for  a 
particular  purpose.  The  Legislature  could 
not  have  authorized  the  taking  by  a  private 
corporation  for  purely  private  purjjoses ;  but 
such  bodies  politic,  as  companies  organized 
to  manage  railway  lines  and  canals  for  trans- 
portation of  persons  and  property,  though 
in  other  respects  private  corporations,  are 
like  counties  and  towns,  from  their  very 
nature,  and  take  and  hold  such  property  as 
is  necessary  for  corporate  purposes  under  a 
delegation  of  sovereignty  by  the  state,  and 
subject  to  the  authority  of  the  state  "  to  pro- 
vide specially  how  its  indebtedness  shall  be 
paid,  and  to  subject  all  or  a  portion  of  its 
property  to  sale  under  execution  or  in  any 
other  mode,  at  the  instance  of  a  creditor.'" 
Gooeh  ▼.  McGee,  ntpra;  Plymouth  R,  Co.  v. 
ColtDeU,  89  Pa.  837,  80  Am.  Dec.  526 ;  Hughet: 
T.  Graven  County  Comra.  iupra,  Tlie  exercise 
of  the  power  to  provide  how  the^  shall  fairly 
and  equitably  discharge  the  claims  of  credi- 
tors is  not  inhibited  as  diFiurbing  vested 
rights  or  impairing  the  obligatior.  of  con- 
tracts. Indeed,  apart  from  such  legislative 
control  over  it  as  inheres  in  its  very  creation 
to  a  public  or  quasi  public  corporation,  the 
lawmaking?  power  of  a  state  has  the  unques- 
tioned rijrht  to  provide  the  means  of  enforc- 
ing existing  contracts,  as  distinguished  from 
the  power  of  imposing  a  new  obligation,  di- 
vesting a  right  or  destroying  a  remedy. 
Hare,  Am.  Const  Law,  pp.  787,  789 ;  Cooley, 
Const.  Lim.  4th  ed.  p.  469 ;  Munn  v.  lUinots, 
94  U.  8.  126,  180,  24  L.  ed.  84,  85.  Even  if 
ihe  courts,  in  the  exercise  of  equity  jurisdic- 
tion, could  not,  before  the  passage  of  our 
bUitutes,  take  the  property  of  a  quasi  public 
corporation  in  custody  for  the  payment  of  its 
debts,  the  Legislature,  according  to  all  of  our 
authorities,  had  ample  power  to  provide  what 
portion  of  the  property  necessary  for  corpo- 
rate purposes  shall  be  subject  to  sale,  and 
^hen  and  how  it  shall  be  sold  for  that  pur- 
pose. Oooeh  V.  McOee,  supra.  The  primary 
object  in  permitting  the  exercise  of  the  sov- 
€reign  power  of  ennnent  domain  was  to  take 
the  land  for  a  public  purpose,  and  the  condi- 
tion implied  in  the  very  creation  of  the  cor- 
poration was  that  the  creator  should  supervise 
the  artificial  being  so  far  as  to  see  that  it  or 
another  similar  agency  should  subserve  the 
end  for  which  it  was  brought  into  existence : 
the  power  of  the  state  being  subject  only  to 
the  limitations  imposed  by  the  constitutions, 
state  and  Federal. 

The  power  of  the  Legislature  to  pass  sub- 
stantive laws  is  limited  only  by  the  restric- 
tions as  to  vested  rights  and  contracts.  We 
have  seen  that  legislation  providing  adequate 
means  for  the  enforcement  of  existing  con- 
tracts is  not  within  the  constitutional  inhibi- 
tion as  to  impairing  the  obligation  imposed 
by  them.  On  the  other  hand,  a  bare  expect- 
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ancy — such  as  that  of  the  heir  presumptive 
under  the  canons  of  descent,  the  devisee 
named  in  a  last  will  and  testament  executed 
by  a  person  still  living,  the  claim  to  rights 
by  survivorship  by  a  joint  tenant,  where  a 
statute  has  made  them  tenants  in  common, 
the  right  to  a  forfeiture  of  interest  reserved 
on  a  contract  on  account  of  usury — is  not  (as 
it  has  been  held)  protected  as  a  vested  right, 
but  may  be  modified  or  destroyed  at  the  will 
of  the  lawmakers  by  statute.  Cooley,  Const. 
Lim.  4th  ed.  pp.  445-447 ;  Ordroneaux,  CoQ« 
stitutional  Legislation,  p.  601;  Tiedeman, 
Pol.  Powers,  pp.  848-850;  Lawson,  Rights^ 
Rem.  &  Pr.  p.  6088,  §  8867,  and  noU;  Par- 
melee  v.  Lawrence,  44  111.  405 ;  Holbrook  ▼. 
Finney,  4  Mass.  567,  8  Am.  Dec.  248 ;  We$t- 
ervelt  v.  Gregg,  12  N.  Y.  208,  62  Am.  Dec. 
160 ;  Loteren  v.  Lamprey,  22  N.  H.  434 ;  8 
Am.  &  Eng.  Encyclop.  Law,  pp.  758,  759 ; 
Minge  v.  Otlmour,  2  jT.  C.  279. 

The  law  applicable  in  our  case  is  by  its 
terms  retrospective,  and  we  do  not  think  that 
the  Legislature  transcended  the  limit  of  its 
powers' in  providing  for  the  substitution  of 
one  public  agency  instead  of  another,  and 
thereby  postponing  the  possibility  of  re- 
verter,' if  it  existed  at  all.  That  such  con- 
tingent claim  to  the  reversion  is  at  best, 
where  admitted  to  exist,  only  an  expectancy 
defeasible  at  the  will  of  the  state,  is  made 
more  apparent  when  we  recall  the  admitted 
principle  that  it  rests  with  the  sovereign  to 
insist  uf>on  the  forfeiture  for  failure  on  the 
part  of  the  corporation  to  comply  with  its 
charter;  and  if,  in  our  case,  the  state  had 
not  moved,  and  should  never  move,  in  the 
matter,  there  could  be  no  dissolution.  Wil- 
mingion  dk  M.  R.  Co.  v.  Saundere,  48  N.  C. 
126 ;  Atlantic  T.  A  0,  R.  Co,  v.  Johnston,  70 
N.  0.  848;  River Ifav.  Co.  v.  Ifeal,  ION.  C. 
520. 

A  claim,  contingent  upon  action  by  the 
Legislature  or  by  the  executive  department 
of  the  state,  that  may  never  be  taken,  would 
seem  clearly  so  remote  and  uncertain  as  to 
fall  under  the  denomination  of  an  expectancy, 
subject  to  destruction  by  the  power  which 
alone  could  create  the  contingency,  or  could 
refrain  from  doing  so  at  its  pleasure.  Sup- 
posing that  the  Act  of  1881  did  not  apply  to 
a  strictly  private  corporation  whose  charter 
had  expired  by  its  own  limitation,  as  de- 
clared in  Fox  V.  fforah,  86  N.  C.  358,  86 
Am.  Dec.  48,  or  to  a  quasi  public  corpora- 
tion dissolved  either  for  violation  or  by  ex- 
piration of  its  charter,  the  Legislature  had 
nevertheless  the  same  power  to  pass  the  Acts 
of  1871-72  (Battle's  Revisal,  chap.  26,  §§  39, 
46)  and  the  Act  of  1874-75,  chap.  198,  as  to 
enact  that  which  took  effect  twenty  years  be- 
fore, but  after  the  property  of  the  navigation 
company  had  vested  under  its  charter  and  the 
laws  amendatory  thereof.  The  validity  of 
the  last  named  Act  has  been  expressly  ac- 
knowledged in  Oooeh  v.  MeOee,  supra,  and 
inferential  ly  in  State  v.  Roanoke  JVa«.  Co.^ 
86  N.  C.  408,  as  well  as  by  approval  of  the 
principle  in  Fox  v.  Horah,  supra.  It  provides 
that  before  a  judgment  of  dissolution  the 
court  may  appoint  a  receiver,  and  make  other 
orders,  as  prescribed  in  chapter  26,  §  89,  of 
Battle's  Revisal,  and  that  "'such  sale  and 
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conveyance  shall  pass  to  tlie  purchaser  or  pur- 
chasers at  the  sale  not  only  the  works  and 
property  of  the  company  between  the  towns 
of  Gaston  and  Weldon  and  at  Weldon,  as 
aforesaid,  as  they  were  at  the  time  of  render- 
ing the  judgment  of  dissolution,  but  also  all 
such  franchises,  righto,  and  privileges  as 
said  company  or  corporation  now  have  by 
law.  .  .  .  The  corporation  thus  created 
by  such  sale  and  conveyance  shall  succeed  to 
all  the  rights,  franchises,  and  privileges  as 
are  now  had  and  enjoved  by  the  Roanoke 
Navigation  Company  between  the  towns  of 
Gaston  and  Weldon  and  at  Weldon." 

Under  the  decree  of  the  court  rendered  in 
pursuance  of  the  Act  of  1874-75,  R.  T. 
Arrington,  8.  P.  Arrington,  William  Ma- 
hone,  and  J.  D.  Cameion^became  purchasers. 
They,  under  the  corporate  name  of  the  Roan- 
oke Navigation  &  Water  Power  Ck>mpany, 
were  clothed  by  another  statute  (Priv.  Laws 
1885,  chap.  67)  with  every  right,  etc.,  of  the 
former  company,  **  including  the  right  to  the 
use  of  the  water  of  the  Roanoke  river,  to  be 
drawn  through  the  canal,  for  navigation, 
manufacturing,  or  other  purposes,  and  are 
vested  with  every  right  to  own,  use,  and  en- 
Joy  the  water  power  of  said  Roanoke  Naviga- 
tion Company,  to  rent  or  to  lease  the  same,  ** 
etc.  The  state  of  Virginia,  in  the  year  1816, 
passed  an  Act  giving  to  the  Roanoke  Naviga- 
tion Company  organized  under  the  law  al- 
ready referred  to,  the  ezclusiye  right  to  im- 
Srove  the  navigation  of  so  much  of  the 
[oanoke  river  and  its  branches  as  was  situate 
in  that  state,  permitting  individuals  and 
banks  to  subscribe  an  additional  sum  of 
$200,000  to  be  applied  for  that  purpose,  and 
providing  for  the  condemnation  of  land  nec- 
essary for  right  of  way,  etc.  By  ito  terms 
this  charter  was  to  be  accepted  by  the  stock- 
holders of  the  company  in  order  to  give  it 
validity,  as  it  afterwards  was ;  and  the  Gen- 
eral Assembly  of  North  Carolina  gave  ito  for- 
mal assent  by  stotute  the  next  year.  2  Rev. 
8tot.  p.  252.  If  the  Act  be  considered  as  ap- 
plicable,  by  virtue  of  the  mere  assent  to  the 
consolidation  on  the  conditions  prescribed  by 
a  sister  stote,  to  the  portion  of  the  canal  ly- 
ing in  North  Carolina,  so  far  from  constru- 
ing section  5  as  a  restriction  upon  the  ri^ht 
of  the  old  company,  it  seems  rather  to  raise 
the  implication  chat  it  had  the  exclusive 
right  to  use  the  canal  for  waterworks  (which 
seems  to  be,  sometimes,  at  least,  synonymous 
with  milling  or  manufacturing  purposes,  as 
used  in  these  old  statutes)  erected  upon  ito 
own  right  of  way,  and  to  prohibit  the  with- 
drawal of  water  from  the  canal  by  every  one 
owning  an  eligible  situation  for  putting  up 
machinery  in  the  vicinity  of  ito  line,  except 
with  the  consent  of  the  company,  upon  which 
the  duty  of  entering  into  an  agreement  with 
the  owner  of  the  site  on  reasonable  terms  was 
required.  The  language  is  not  at  all  clear, 
but,  taking  the  whole  context  into  considera- 
tion, the  only  interpretotlon  that  seems  to  be 
reasonable  and  consistent  with  the  general 
purpose  to  permit  the  use  of  the  water  of  the 
canal  for  mills  in  subordination  to  the  main 
object  of  using  it  as  an  artery  of  commerce 
is.  first,  that  neither  the  company  nor  an  in- 
dividual can  withdraw  the  water  from  the 
12L.R.A. 


canal,  and  convey  it  over  the  land  of  another 
landowner  to  reach  an  eligible  site  for  utiliz- 
ing it  as  a  power,  without  the  consent  of 
such  owner,  but  may  with  such  consent ;  and 
that  tiie  duty  is  imposed  upon  the  company, 
where  it  can  be  done  without  interfering  with 
the  primary  business  of  navigation,  of  farm- 
ing out  at  reasonable  rates  a  sufficient  supply 
of  water  to  the  ''situation"  owner.  It  wifj 
be  observed  that  the  company  is  empowered 
and  directed,  if  it  can  be  conveniently  done, 
to  make  the  canal  **  answer  both  the  purposes 
of  navigation  and  the  waterworks  aforesaid,  ** 
and  to  agr^  with  the  **  person  possessing  such 
situations"  concerning  the  just  proportions 
to  be  borne  by  each  of  the  expense  not  of  cut- 
ting a  single  canal  for  boats,  but  of  making 
"canals  or  cuto"  that  would  subserve  the 
purposes  both  of  navigation  and  such  water- 
works. The  new  company  is  now  contend- 
ing for  the  inivilege  of  using  the  water  it- 
self, and  farmins;  it  out,  to  be  used  for 
manufacturers,  with  due  regard  to  the  rights 
of  others. 

But  the  action  taken  by  our  Legislature 
was  one  of  the  early  recognitions  of  the  right 
of  two  distinct  corporations  organized  under 
the  laws  of  diilerent  stotes  to  become  con- 
solidated with  the  assent  of  such  states,  and 
with  enlarged  or  restricted  powers  and  priv- 
ileges lodged  in  the  new  company.  Me$fer 
V.  John$Um,  64  Ala.  656;  8  Wood,  Railway 
Law,  p.  1680  €t  $eq.  Though  corporations 
are  consolidated,  they  are  still  often  left  by 
the  agreement  and  legislation  so  far  separate 
that  each  remains  subject  to  the  laws  in  ito 
own  stote.  1  Wood,  Railway  Law,  p.  82. 
In  such  cases,  each  diarter  remains  in  force, 
though  there  may  be  conflicto  in  their  pro- 
visions. Id.  p.  578,  note  S.  The  two  may 
be  operated  together  with  enlarged  powers, 
or  with  restrictions  imposed  as  a  condition 
precedent  to  the  exercise  of  the  power  to  con- 
solidate. 

Unless  the  power  is  specially  reserved  when 
the  charter  is  granted,  or  under  the  Constitu- 
tion or  general  laws,  the  Legislature  cannot, 
as  a  general  rule,  modify  the  charter  so  as 
to  teke  away  any  power  which  would  inure 
to  the  profit  of.  or  prove  a  protection  to,  a 
company  from  loss ;  but  there  is  no  restric- 
tion upon  the  right  of  the  sovereign  to  en- 
large us  powers  or  extend  ito  privileges,  ex- 
cept that  in  so  doing  it  must  not  infringe 
upon  the  vested  righto  of  another.  If  there 
was  no  authority  ffiven  to  the  old  company, 
either  in  terms  or  oy  necessary  implication, 
to  erect  manufacturing  estoblishments,  and 
nse  the  water  for  running  them  and  others 
owned  by  landowners  in  the  vicinity,  the 
Legislature  unauestionably  had  the  power  to 
ffrant  d$  now  all  of  theprivileges  enumerated 
in  section  1,  chap.  67,  La,ws  1885,  if  such 
action  was  in  conflict  with  ho  right,  but  only 
with  the  claim  of  the  plaintiff,  as  the  devisee 
of  one  of  the  original  grantors,  to  the  possi- 
bilitv  of  reverter,  which  the  Act  of  1874-75 
provided  should  not  vest  if  it  .otherwise 
would  have  done  so  on  the  dissolution  under 
that  Act  The  Legislature,  in  the  exercise 
of  ito  authority,  and  in  order  to  make  the 
corporation  responsible  to  ito  creditors,  and 
to  turn  over  any  balance  to  the  stockholders^ 
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interposed  and  destroyed  any  expectancy 
that  the  plaintiff  or  her  grantor  might  have 
claimed.  Having  parted  ^ith  his  property, 
la  the  moet  favorable  view  of  the  law,  m 
contemplation  of  the  right  to  exercise  sach 
legislative  power,  the  plaintiff  has  no  just 
ground  of  complaint.  The  defendant  bought 
on  the  invitation  of  the  state,  in  order  to 
ntisfy  these  Just  claims,  and  with  the  assur- 
ance of  the  sovereign  that  it  would  succeed 
to  the  franchises  and  powers  of  the  old  com- 
pany, and  have  the  right  to  ask  for  addi- 
tional privileges. 

W^e  see  no  force  in  the  argument  that  the 
defendant's  right  to  the  land,  conveyed  by 
the  person  through  whom  plaintiil  claims, 
has  been  forfeited  by  accepting  the  new  char- 
ter, which  confers  the  power  to  erect  and 
operate  manufacturing  establishments,  and 
to  lease  water  to  run  other  mills,  and  bv 
nonuser  for  navigation.  In  falling  back 
upon  this  position  it  is  conceded  by  implica- 
tion that  the  sale  under  the  Act  of  1874-75, 
when  Uie  intention  to  use  the  water  exclu- 
sively as  a  water  power  was  not  as  vet  dis- 
doaed,  was  valid,  and  passed  the  title  to  the 
property  and  franchise  to  the  purchaser.  But 
It  la  contended  that  the  franchise  has  been 
again  forfeited.  The  reply  is  that  only  the 
sovereign  state  itself  can  demand  the  forfeit- 
ure, ana  assert  its  right  to  dissolve  the  cor- 
poration. 8  Wood,  Railway  Law,  %  497; 
Waterman,  Corp.  p.  155,  g  42. 

It  is  perhaps  unneccssarv  to  say  that  our 
Legislatore,  in  providing  by  statute  (Code, 
1 1649  et  «0g.)  for  the  condemnation  of  land 
for  the  purpose  of  erecting  mills  thereon, 
classifies  a  corporation  that  erects  mills  ^n- 
erally  as  one  of  those  private  corporations 
whicui  enjoys  a  prerogative  franchise  because 
of  some  powers  or  duties  which  it  is  to  per- 
form for  the  public,  and  to  that  extent  is 
qoasl  public.  1  Wood,  Railway  Law,  %  6. 
If  th«  sale  had  been  authorized  by  the  Act 
of  ld74-75  for  the  expressed  purpose  of  creat- 
ing a  new  company,  clothed  with  the  power 
to  erect  manufacturing  establishments  and 
lease  water  rights  to  other  millowners,  it 
mig^tit  be  questionable  whether  the  probable 
benefits  to  the  coterminous  landowner  would 
not  be  greater  than  if  the  canal  were  still 
kept  open  for  the  passage  of  boats,  which 
can  no  longer  compete  with  the  numerous 
railroads  that  traverse  the  country,  which 
the  navigation  company  was  organized  to 
develop. 

What  we  have  said  disposes  of  the  excep- 
tion ariaine  out  of  the  second  cause  of  action 
in  which  the  plaintiff  claims  possession  of 
io  much  of  the  right  of  way  extending  eighty 
feet  on  each  side  of  the  center  of  the  canal  as 
lay  originally  within  the  limits  of  the  land 
of  her  former  husband,  Daniel  Mason,  under 
whom  she  holds  as  his  devisee  for  life.  There 
was  no  error  in  refusinff  to  charge  that  the 
land  fn  controversy  had  reverted.  Having 
the  ri^ht  to  clear  out  and  enlarge  the  canal, 
the  defendant  could  revoke  any  license  given 
hj  its  predecessor  or  its  agents  to  erect  a 
bridge  such  as  interfered  with  the  enjoyment 
of  its  franchise.  Durftam  db  N.  K  Co,  v. 
Biehmand  S  D.  R  €h.  104  K.  C.  678.  The 
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husband  of  the  plaintiff  before  his  death, 
and  the  plaintiff  since  his  death,  had  been 
using  a  bridge  across  the  canal  for  about 
forty  years,  under  a  parol  license  from  the 
Roanoke  Navigation  Company,  given  to  him. 
There  was  no  evidence  that  the  bridge  was 
used  further  back  than  1862 ;  certainly  no 
testimony  to  show  that  the  crossing  was 
erected  on  an  old  established  way  existing 
when  the  canal  was  constructed.  The  ques- 
tion does  not  arise  as  to  its  obligation  to  keep 
up  the  bridge  under  the  statute  now  applying 
to  railroad  companies,  (Code,  ^  1710 ;  Kev. 
Code,  $  880,  chap.  61,)  which  seems  to  have 
been  first  enacted  in  1855.  The  bridge  was 
placed  directly  across  the  stream  from  which 
the  defendant  had  a  right  po  remove  any  ob- 
struction that  interfered  with  widening  the 
channel  at  that  point.  The  occupation  and 
use  by  the  plaintiff  and  her  husband  for  over 
forty  years  would  raise  no  presumption  of  a 
grant;  the  condemnation  of  the  land  under 
&e  old  charter  being  admitted.  Code,  g  150 ; 
Carolina  Cent.  B.  Co,  v.  McCasHU,  04  N.  C. 
746.  We  think  that  the  defendant  had  the 
right  to  remove  the  bridge  as  a  nuisance, 
and  was  under  no  legal  duty  to  replace  with 
another  after  widening  the  canal. 

Without  specific  mention,  we  have  dis- 
cussed the  exceptions  growing  out  of  the  re- 
fusal to  give  the  proposed  instructions,  and 
have  reached  the  conclusion  that  there  was 
no  error  in  such  refusal,  nor  in  the  intima- 
tion as  to  the  instruction  that  would  be  given. 

With  great  respect  for  the  learned  counsel 
who  pressed  the  exceptions  as  to  issues,  we 
do  not  deem  it  necessary  to  follow  his  argu- 
ment in  detail.  In  view  of  what  we  have 
already  said,  it  seems  manifest  that  the 
plaintiff  was  not  deprived  of  the  opportu- 
nity to  present  any  view  of  the  law  arisine 
out  of  the  evidence.  If  the  issues  tendered 
had  been  adopted,  the  instruction  proposed  to 
be  given  bv  his  honor  would  have  been  equiv- 
alent to  telling  the  jury  (and,  we  think,  cor- 
rectly) that,  in  any  view  of  the  evidence, 
they  uiould  respond  to  the  1st,  3d,  4th,  and 
5th  issues,  -No;"  to  the  8d,  "Nothing;'' 
and  to  6th  and  7th,  "Yes;"  and  notifying 
counsel  that  upon  such  verdict  he  would  give 
judgment  for  the  defendant.  The  plaintiff 
was  not  deprived  of  the  opportunity  to  pre- 
sent any  view  of  the  law  arising  out  of  the 
testimony,  and  the  exception  is  therefore  un- 
tenable. Denmark  v.  Atlantic  db  N,  C,  R, 
Co.  107  N.  C.  185 ;  People  v.  Ttague,  106  N. 
C.  576 ;  Bmdi  v.  Smith,  106  N.  0.  558 ;  3rr^ 
ery  v.  Raleigh  db  Q,  R  Co,  102  N.  C.  209. 

Since  the  plaintiff  was,  in  no  view  of  the 
evidence,  entitled  to  recover  damage,  it  waa 
not  material  whether  his  honor  stated  the 
rule  for  assessing  damage  correctly  or  incor- 
rectly, in  passing  upon  the  testimony.  The 
rejected  evidence,  if  admitted,  would  not 
have  given  the  plaintiff  a  better  status  in 
court,  or  entitled  her  to  a  hearing  on  any  is- 
sue arising  on  the  pleadings  and  evidence, 
and  there  was  no  error  from  which  plaintiff 
sustained  any  injury,  if,  in  fact,  there  waa 
error  at  all. 

If  the  defendant  offered  the  deed  for  the 
tract  of  land  adjoining  the  land  in  oontro- 
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versy  to  establish  a  boundary,  It  was  prob- 
ably competent  for  that  purpose.  But  it  was 
incumbent  on  plaintiff  to  show  in  some  waj 
how  the  error  complained  of  operated  to  his 
Injury,  and,  as  we  cannot  see  how  he  was 


prejudiced   by  its  admission,  we  concliids 
that,  if  an  error,  it,  too,  was  harm  less. 

Upon  a  review  of  the  whole  n-cortl.  we  ara 
of  opinion  that  the  judgment  below  ihould  bs 
affirmed. 


ILLINOIS  SUPREME  COURT. 


Franklin  O.  McNEBR  et  al.,  Pfffe.  in  Err., 
Valentine  HoNEER  et  oL 


(. 


.IlL. 


1.  The  common-law  estate  of  tenancy 
by  the  eortevy  Initiate  is  a  vested  es- 
tate which  cannot  be  destroyed  by  leirialaUon 
which  takes  effect  after  the  estate  comes  into 
existence. 

8«  The  modified  estate  of  tenancy  by 
the  curtesy  initiate  under  the  Illinois 
Act  of  1 86 1  which  left  it  similar  to  an  Inchoate 
rlffht  of  dower  except  in  attaching  to  the  whole 
Instead  of  one  third  of  the  land  alfectod  was  not 
a  Tested  right,  but  was  one  that  could  be  de- 
stroyed by  legislation. 

CNovembar  2.  VSBL) 

ERROR  to  the  Circuit  Court  for  Vermillion 
County  to  review  a  decree  in  favor  of 
plaintiff  in  a  proceeding  instituted  to  establish 
the  alleged  rights  of  Valentine  McNeer  as  ten- 
ant by  the  curtesy,  in  certain  lands  of  his 
deceased  wife.    Reteraed, 


The  facts  are  stated  In  the  opinion. 

Mr,  D.  D.  Evans*  for  plaintiffs  in  error: 

In  BandaU  v.  Krieger,  00  U.  S.  28  Wall. 

148,  23  L.  ed.  126,  in  speaking  of  inchoate 

dower,  the  court  says:  "  During  the  life  of  the 

husband  the  right  is  a  mere  expectancy  or 

possibility.    In  that  condition  of  things  the 

lawmaking  power  may  deal  with  it  as  may  be 

deemed  proper.    It  is  not  a  natural  right.     It 

is  wholly  given  by  law,  and  the  power  that 

save  may  increase,  diminish,  or  otherwise  alter 

it,  or  wholly  take  it  away." 

Inchoate  dower  is  not  a  vested  right 

Strong  v.  Olem,  12  Ind.  37;  Setoall  v.  Lee,  9 

Mass.  867;  Beynolda  v.  Reynolds,  24  Wend.  107; 

Magee  v.  Toung,  40  Miss.  164,  00  Am.  Dec. 

822;  Melizel'a  App,  17  Pa.  440,  55  Am.  Dec. 

576;  Moore  v.  UTeuf  York,  8  N.  Y.  110,  50  Am. 

Dec.  473;  Wit^iaue  v.  Sehack,  105  N.  Y.  336; 

Bishop  V.  Boyle,  0  Ind.  160,  68  Am.  Dec.  617; 

Weaver  v.  Gregg,  6  Ohio  St.  647,  67  Am.  Dec. 

865;  Barbour  v.  Barbour,  46  Me.  0;  Koel  v. 

Ewing,  0  Ind.  87;  Lucas  v.  Sawyer,  17  Iowa, 

517. 

What  is  said  in  BuaseU  t.  Bumsey,  85  IlL 


NOTX.— Potrer  of  LegtOatwrea  to  chanoe  or  destroy 

eetatea  by  dower,  curtesy,  or  similar  estates. 

As  to  dower. 

In  Russell  v.  Rnmsey,  85  HI.  88SS,  It  was  decided 
that  a  wlf e*8  inchoate  rig>ht  of  dower  after  the  con- 
currenoe  of  marriaere  and  seisin  became  a  vested 
rlffht  beyond  the  power  of  the  Legislature  to  de- 
stroy. 

So  in  Lawrenoe  v.  Miller,  2  N.  Y.  245,  a  similar 
doctrine  was  declared  by  ShanUand,  J.,  speaking 
for  himself  alone,  but  no  decision  on  this  point  was 
made. 

The  general  doctrine  now  almost  universally  es- 
tablished is  that  the  widow^s  right  of  dower  is  to  be 
determined  by  the  law  in  force  at  tbe  time  of  her 
husband*s  death,  and  that  during  his  lifetime  her 
Inchoate  right  of  dower  may  be  modified  or  entirely 
cut  off  by  statute.  Boyd  v.  Harrison,  86  Ala.  538; 
Noel  V.  Ewing,  0  lad.  87:  Lucas  v.  Sawyer,  17  Iowa, 
617;  Sturdevant  v.  Norrls,  80  Iowa,  65;  Barbour  v. 
Barbour,  46  Me.  9;  Sewall  v.  Lee,  9  Mass.  863:  Pratt 
V.  Tefft,  14  Mich.  101;  Morrison  v.  Rice,  85  Minn.  486; 
Ouerin  v.  Moore,  85  Minn.  462:  Magee  v.  Young,  40 
Miss.  164,  00  Am.  Dec.  822:  Bates  v.  McDoweU,  5B 
Miss.  815:  Weaver  v.  Gregg,  6  Ohio  St.  547,  67  Am. 
Deo.  855;  MeliieVa  App.  17  Pa.  449,  65  Am.  Dec.  573; 
Hamilton  v.  Hirsch,  2  Wash.  Terr.  223. 

Tbe  same  doctrine  was  announced  in  Randall  v. 
Krieger,  00  U.  S.  28  Wall.  148. 23  L.  ed.  126,  although 
the  effect  of  the  decision  was  merely  to  uphold  a 
etatute  validating  a  deed  given  by  an  agent  under 
power  of  attorney  from  husband  and  wife. 

Thus  a  sale  on  execution  which  did  not  at  the 
time  cut  off  a  wlfe^s  right  of  dower  may  become 
effective  to  defeat  her  dower  by  a  Fubsequent  stat- 
ute passed  during  the  husbaod^s  lifetime.  Bates  v. 
McDowell,  Lucas  v.  Sawyer  and  Sturdevant  v. 
>' orris,  sujyra. 

Tbe  Legislature  may  substitute  a  larger  estate 
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for  the  inchoate  dower  right  and  make  it  apply  to 
married  persons  then  living.  Noel  v.  Ewiqg,  9 
Ind.  87. 

And  where  a  wif e*s  dower  is  by  statute  pubject  to 
the  husband^s  debts,  but  a  statute  changes  the  law 
in  this  respect  during  the  busband^s  life,  the  widow 
is  entitled  to  take  under  the  law  then  in  force. 
Walker  v.  Deaver,  6  Mo.  App.  180. 

And  the  rule  of  valuation  of  dower  Is  to  be  taken 
under  the  statute  existing  at  the  time  of  the  hus- 
band's death.  Ware  v.  Owens,  42  Ala.  ^£12,  94  Am. 
Dec.  642. 

A  statute  giving  a  widow  a  right  of  dower  in 
premises  mortgaged  before  the  marriage,  but  as  to 
the  heir  or  other  person  claiming  under  the  hus- 
band who  pays  the  mortgage  aUowing  dower  only 
In  any  remainder  of  the  property  after  deducting 
the  amount  of  the  mortgage,  applies  in  all  cases 
where  the  death  of  the  husband  occurs  after  the 
statute  Is  passed.    Barbour  v.  Barbour,  46  Me.  9. 

The  right  of  a  widow  to  take  a  share  of  her  hu»- 
band*s  estate  in  lieu  of  dower  may  be  asserted  un- 
der a  statute  In  force  at  his  death  although  his 
property  was  acquired  prior  to  tbe  statute.  Sturgis 
v.Bwlog,181U.186. 

The  effect  of  a  wife*8  Uving  apart  from  her  hus- 
band in  adultery  to  bar  her  right  of  dower  under 
the  statute  is  removed  by  the  repeal  of  the  statute 
during  his  life.  Reynolds  v.  Reynolds,  24  Wend. 
103. 

But  purchasers  of  land  from  a  husband  cannot 
be  Injuriously  affected  by  a  subsequent  statute  en- 
larginor  tbe  wife's  right  of  dower.  Morrison  v. 
Rice,  35  Minn.  436:  Davis  v.  O'Ferrall,  4  G,  Greene, 
168, 358:  Strong  v.  Clem,  12  Ind.  87, 74  Am.  Deo.  200: 
Logan  V.  Walton,  Id.  630:  Giles  v.  GuUion,  18  Ind. 
487;  Frantz  v.  Harrow,  Id.  S07;  Taylor  v.  Sample,  51 
Ind.  423. 

The  same  rule  applies  as  to  a  mortgageeu    His 


See  also  21  L.  R.  A.  434:  3G  L.  R.    A.  407;  37  L.  R.  A.  G79;  41  L.  R.  A.  353. 
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162,  relative  to  inchoate  dower,  iB  not  in  har^ 
mouy  with  what  the  coart  has  said  in  other 
caaes  both  before  and  after  that  case. 

See  Blain  y,  Harrison,  11  111.  385;  Benson 
Y.  Moore,  104  ill.  409;  Cooi  y.  Jaekman,  13  lU. 
App.  563;  Ooodkind  ▼.  BarOett,  136  111.  19. 

At  common  law,  the  huBband  had  three  dif- 
ferent kinds  of  estate  in  the  real  estate  of  his 
wife,  namely,  an  estate  during  coverture,  an 
estate  by  the  curtesy  initiate,  and  an  estate  by 
the  curtesy  consummate. 

But  the  Act  of  1861.— known  as  the  Married 
Woman's  Act, — where  the  estate  had  not  vested 
prior  to  the  Act,  destroyed  the  estate  duricg 
coverture. 

Cole  v.  Van  Riper,  44  HI.  60;  Indianapolis, 
B.  dt  TF.  R,  Co,  V.  McLaughlin,  77  IIL  278; 
Fatten  V.  PaUen,  75  IIL  449. 

During  the  life  of  the  wife  the  estate  by  tbe 
curtesy  initiate  was  substantially  the  same  as 
tbe  estate  daring  coverture. 

Goie  V.  Van  Riper,  supra. 

Was  not,  therefore,  the  estate  by  the  curtesy 
initiate  also  destroyed  by  the  Act  of  1861? 

In  Beaeh  v.  MOier,  51  111.  209,  the  court 
says:  "  The  husband's  right  to  curtesy  is  con- 
tingent, and  until  it  vests  he  has  no  present  in- 
terest in  the  land.  It  does  not  vest  until  the 
death  of  the  wife." 

See  also  Lucas  v.  Lucas,  103  IIL  125;  Bo- 
ULrth  V.  Largent,  128  IIL  105. 

>Ir8.  Mclieer  had  the  power  of  the  disposi- 
tion of  the  property  by  will,  by  virtue  of  the 
Statute  of  1845  relative  to  wills,  and  the  Stat- 
ute of  1861. 

Be  TuUer,  79  HI.  99. 


But,  if  a  married  woman  by  will  ''may 
thereby  defeat  curtesy,"  is  it  such  a  vested 
right ,  or  vested  interest,  that  the  Legislature 
could  not  defeat  it? 

See  Patten  v.  Patten,  supra. 

A  mere  expectancy  is  not  a  vested  right,  and 
it  can  be  changed  or  abolished  by  the  liegisla- 
ture. 

Cooley,  Const.  Lim.  1st  ed.  859-861. 

Curtesy  initiate  can  be  changed  or  destroyed 
by  the  legislature. 

Hathorn  v.  Lyon,  2  Mich.  98;  Tong  v.  Mar- 
vin, 15  Mich.  78;  Thurber  v.  Townsend,  22  N. 
Y.  517;  Allen  v.  Banks,  136  U.  S.  809,  34  L. 
ed.  417;  Alexander  v.  Alexander,  1  L.  R.  A. 
125,  85  Ya.  853. 

In  this  state  curtesy  was  given  by  statute. 

111.  Rev.  Stat.  1845,  chap.  62,  §  1. 

Inchoate  rights  generally,  derived  by  virtue 
of  a  statute,  are  lost  by  a  repeal  of  the  statute, 
unless  saved  by  express  words  in  the  repealing 
Act. 

Moor  V.  Beaton,  81  Ind.  11;  DiUon  v.  hinder, 
86  Wis.  844;  RandaU  v.  KrUger,  90  U.  S.  23 
Wall.  148,  28  L.  ed.  126. 

Curtesy  is  considered  to  be  a  continuance  of 
the  inheritance.  When  the  estate  becomes 
consummate  by  the  death  of  the  wife,  the  ten- 
ant by  the  curtesy  takes  by  inheritance,  and 
not  by  purchase. 

1  Washb.  Real  Prop.  140-142;  Wateon  v. 
Wataon,  13  Conn.  84;  4  Am.  &  £ng.  Encyclop. 
Law,  p.  983. 

The  law  relative  to  inheritances  can  be  mod- 
ified or  abolished  by  the  Legislatuie  before 
death. 


rights  cannot  be  impaired  by  a  ohange  of  the  stat- 
ute as  to  dower.    May  v.  Fletcher,  40  Ind.  672i. 

A  disseisor  who  has  obtained  title  by  adverse 
pOBseesion  is  also  protected  against  a  suhsequent 
change  of  tbe  statutes  enlarginir  the  wife's  right  of 
dower.    Bowen  v.  Preston,  48  Ind.  867. 

TVben  dower  has  been  aasierned  it  is  dearly  a 
vested  right  which  cannot  be  taken  away  by  stat- 
ute.  Talbot  V.  Talbot.  14  B.  I.  ffr. 

In  Wilifams  v.  Courtney.  77  Mo.  687,  a  special 
statute  authorizing  a  certain  man  to  sell  land  free 
from  his  wife's  Inchoate  rlipht  of  dower  was  held 
void,  but  this  was  on  the  ground  that  It  did  not 
eoi»titute  due  process  of  law,  being  In  the  nature 
of  an  arbitrary  decree  rather  than  a  law  of  the 
land. 

It  will  be  seen  that  in  all  of  the  decisions  above 
referred  to,  except  Bnmsey  v.  Russell,  WLpra,  the 
power  of  the  Legislature  to  cut  off  an  inchoate 
Tight  of  dower  is  recognized,  and  also  the  power  to 
enlarge  or  change  the  estate,  except  as  to  third 
penons,  such  as  purchasers  or  mortgagees  who 
have  acquired  rights  adverse  to  both  husband  and 
wife. 

In  Korth  Garollna  the  decisions  are  governed  by 
•omewhat  different  doctrine. 

In  Wesson  v.  Johnson,  Sd  N.  C 189,  It  is  said  that 
a  statute  restoring  the  common>law  right  of  dower 
iiunooDstitutlonal  as  to  parties  previously  married. 

So  hi  Sutton  V.  Askew,  86  N.  C.  172, 8  Am.  Bep.  500, 
It  is  held  tfa^t  a  statute  enlarging  the  inchoate 
right  of  dower  from  lands  of  which  the  husband 
was  seised  at  death,  to  all  of  which  he  was  seised  at 
any  time  during  coverture,  *'does  not  affect  rights 
or  marriages  which  existed  before  its  passage.** 
Bat  this  case  was  decided  in  respect  to  land  ac- 
quired before  the  statute  was  passed,  and  nothing 
was  said  about  land  acquired  after  the  statute. 

In  Bmoe  v.  StrloUaod,  81  N.  0.  M7,  it  was  again 


decided  that  where  persons  were  married  and  land 
was  acquired  previously  they  were  unaffected  by  a 
statute  restoring  a  common-law  right  of  dower. 

A  statute  giving  a  wife  an  Interest  during  her 
husband*s  life  in  his  lands,  and  denying  his  power 
to  alien  more  than  two  thirds  of  bis  land  without 
her  consent  and  privy  examination,  and  restricting 
a  levy  on  his  lands  by  bis  creditors  to  two  thirds  of 
tbe  property,  requiring  one  third  first  to  be  set  off 
for  her  by  metes  and  bounds,  gives  her  a  vested 
right  which  cannot  be  taken  away  by  a  repeal  of 
the  statute  during  the  life  of  the  parties  where  the 
marriage  of  the  parties  and  seisin  of  the  land  con- 
cur during  the  Ufe  ot  the  statute.  0*Keily  v.  WiU 
llams,  84  N.  0.281. 

In  0*Kelly  v.  Williams,  supra,  the  wife's  right 
was  sustained  against  a  purchaser  under  a  mort- 
gage in  which  she  did  not  join,  but  which  was 
made  after  the  statute  had  been  repealed. 

This  case  assumes  that  in  prior  cases,  such  as 
Felton  v.  Elliott,  60  N.  C.  196.  and  Hughes  v.  Mer- 
ritt,  67  N.  C.  886,  which  had  held  the  wife*B  right 
defeated  by  the  repeal  of  the  statute,  tbe  marriage 
and  acquisition  of  the  land  did  not  concur  during 
the  time  the  statute  was  in  force. 

As  to  the  effect  upon  dower  of  the  condemnation 
of  land  in  proceedings  by  eminent  domain,  see  that 
portion  of  the  noU  to  Flowers  v.  Flowers  (Ga.)  18 
L.B.A.79. 

AMtocuftety. 

It  is  said  in  the  main  case  that  the  weight  of 
authority  Is  in  favor  of  the  proposition  that  the 
estate  of  tenancy  by  the  curtesy  initiate  as  it  ex- 
isted under  the  common  law,  and  before  it  was 
qualified  by  the  modern  statutes  enlarging  the 
rlgbts  of  married  women,  was  a  vested  estate  and 
could  not  be  destroyed  by  legislation  which  took 
effect  after  it  came  into  existence.   But  we  have 
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Shtrgii  v.  Ev>ing,  18  HI.  186;  Benaon  ▼. 
Moore,  104  HI.  408. 

Jtfr.  E.  B.  E.  Kimbrougfh»  for  defendants 
In  error: 

The  Married  Woman's  Act  of  1861  did  not 
destroy  the  estate  by  the  curte^ 

Cole  V.  Van  Riper,  44  lU.  58:  iBeaeh  v.  MiOer^ 
51  Dl.  206;  Armetrong  v.  WiUon,  60  lU.  227; 
Boearth  v.  Largent,  128  Dl.  102. 

By  the  marriage  of  YaleDtine  McNeer  to 
Sarah  J.  Conrad  in  1868,  he  became  invested 
"with  the  right  to  take  as  estate  by  the  curtesy, 
in  the  lands  Tvith  which  his  wife  was  then 
seised,  such  right  depending  upon  two  contin- 
gencies: 

1.  The  birth  of  issue,  bom  alive,  capable  of 
inheriting  from  the  mother. 

2.  The  death  of  the  wife,  during  the  lifetime 
of  the  husband. 

Both  of  these  contingencies  happened.  The 
wife  died  intestate,  seised  of  the  lands  owned 
by  her  at  the  time  of  the  marriage  and  leaving 
children  who  were  born  of  the  marriage,  prior 
to  1874. 

Beach  V.  MilUr,  51  Dl.  209;  Martin  v.  Bob- 
eon,  65  111.  182,  16  Am.  Rep.  678;  Lueae  v. 
Lucas,  108  111.  121. 

If  the  wife's  inchoate  right  of  dower  was  be- 
yond legislative  control,  surely  the  husband's 
estate  by  curtesy  was  beyond  such  control. 

Bueeell  v.  Rumeey,  85  IlL  872;  Boee  v.  San- 
dersM,  88  111.  250;  Steele  v.  Qellatly,  41  lU.  44. 

The  contingent  right  of  dower  enters  into 
and  forms  a  part  of  the  marriage  contract. 

RussfU  V.  Rvnuey,  eupra. 

If  it  in  fact  does  enter  into  the  marriage  con- 
tract, is  it  not  a  violation  of  the  constitutional 


provision  for  the  Legislature  to  enact  anything 
which  changes  or  impairs  the  obligations  or 
that  contract? 

Monroe  v.  Van  Meter,  100  Dl.  352. 

While  this  right  remains  in  expectancy 
merely— that  is  to  say  until  it  becomes  initiate 
— the  legislature  must  have  full  right  to  mod- 
ify or  even  abolish  it. 

Cooley,  Const.  Lim.  lOth  ed.  p.  447. 

The  estate  became  initiate  after  there  wa« 
marriage,  seisin  and  birth  of  issue. 

The  effect  of  the  Act  of  1861,  it  has  been  held 
by  this  court,  was  only  to  suspend  the  hus- 
band's common-law  rights  in  the  wife's  prop- 
erty. It  did  not  abolish  his  right  At  com- 
mon law  an  estate  by  the  curtesy  initiate  was 
a  vested  right  A  vested  right  is  not  subject 
to  legislative  control. 

Boee  V.  Sanderaon,  88  111.  247;  Porter  v. 
Botoere,  55  Md.  218:  Breeding  v.  Davis,  77  Va, 
689;  Jones  v.  Carter,  78  N.  C.  148. 

Mag^iider,  /.,  delivered  the  opinion  of 
the  court : 

This  is  an  agreed  case,  made  by  the  parties 
to  a  partition  suit  in  chancery  in  the  circuit 
court  of  Vermillion  county,  and  filed  in  that 
court,  and  certified  to  this  court  together 
with  the  decision  of  the  circuit  court  thereon, 
by  the  clerk  of  said  circuit  court  under  sec- 
tion 74  of  the  Practice  Act.  The  circuit 
court  granted  the  relief  asked  for  by  com- 
plainacts  in  the  original  bill  as  finally- 
amended,  and  sustained  a  demurrer  to  the 
cross-bill  filed  by  the  defendants  below,  and 
dismissed  said  cross-bill.  The  facts,  aa 
agreed  to,  are  that  Valentine  McNeer,  one 


been  unable  to  Qnd  any  case  In  which  the  power 
of  the  Leerislature  to  defeat  the  right  of  curtesy 
Initiate  has  been  denied,  except  where  the  hua- 
band^s  right  which  was  held  to  be  vested  and 
beyond  the  power  of  the  Legislature  to  destroy, 
consisted  in  whole  or  in  part  of  his  present  right 
to  the  possession  and  profits  of  the  wlf  e*8  estate 
during  coverture.  This  estate  jure  uaoris  X>eing  a 
present  estate  of  which  the  enjoyment  had  already 
begun  upon  marriage  and  seisin  would  seem  to  be 
dearly  a  vested  estate  which  the  Legislature  could 
not  take  away,  and  It  has  been  so  held.  Bose  v. 
Sanderson,  88  HI.  200;  Clark  v.  Clark,  SO  Ohio  St 
128;  Hershlzer  v.  Florence,  89  Ohio  St  510;  Brwln 
V.  Puryear,  60  Ark.  868;  Sbryock  v.  Gannon^  88  Ark. 
484;  Tiller  v.  HoCoy,  88  Ark.  91;  Buison^s  App.  20 
Pa.  184;  Bachmau  v.  Ohrisman,  28  Pa.  182;  Wyatt  v. 
Smith,  25  W.Ya.  818. 

In  Rose  v.  Sanderson*  mpra,  and  Wyatt  v.  Smith, 
supra,  the  estate  by  the  curtesy  initiate  was  also 
involved  hut  not  distinguished  in  the  decision  from 
the  estate  jure  uxotis.  In  the  other  cases  the  only 
estate  involved  was  the  present  estate  of  the  hus- 
band Sure  tUDoris,  and  In  Hershiaer  v.  Slorence, 
supra,  it  Is  said:  ^  His  present  right  of  poBsesslon  is 
Independent  of  any  estate  by  the  curtesy.** 

But  in  Rngh  v.  Ottenhelmer,  8  Or.  281, 25  Am. 
Bep.  618,  It  is  held  that  a  constitutional  exemption 
of  a  wlfe*8  lands  from  her  hufiband*s  debts  or  con- 
tracts applies  to  a  prior  marriage  under  which  the 
husband  by  existing  laws  had  acquired  the  marital 
right  to  the  profits  of  the  wlfe*s  lands  aUready 
owned  by  her.  The  claim  that  his  right  was  vested 
was  answered  by  the  supremacy  of  the  Constitu- 
tion. The  above  clause  was  held  not  to  be  mod- 
ified by  another  provision  of  the  Constitutioo  that 
private  rights  should  not  be  affected  by  such 
ebanges. 
19L.R.A. 


In  Porter  v.  Bowers,  66  Hd.  218.  this  right  jurm 
iutoria  Is  held  not  to  be  devested  by  Md.  Act  ISiU 
chap.  161,  or  by  the  Code  of  1860,  but  the  power  of 
the  Legislature  to  take  It  away  Is  not  discussed. 

The  creditors  of  the  husband  are  also  held  to  b& 
protected  against  any  change  of  the  law  which 
might  affect  their  rights  to  enforce  their  debta 
against  this  estate  during  coverture.  Wyatt  v- 
Smlth,  25  W.  Va.  818;  Bose  v.  Sanderson,  88  IlL  2S0. 

But  in  Hits  V.  National  Metropolitan  Bank,  111 
U.  S.  722, 28  L.  ed.  677,  it  is  held  that  as  to  future- 
debts  a  statute  exempting  a  wif  e*s  property  f  ron^ 
her  hu8band*s  debts  Is  valid. 

In  Bice  V.  Hoffman,  85  Md.  8«i,  a  husband*B  rights 
in  his  wlf  e*S  real  property  were  held  to  be  accord- 
ing to  the  law  in  force  at  the  time  for  the  purpose 
of  enforcing  debts  against  him,  but  the  power  of 
the  Legislature  was  not  discussed  in  the  casa 

In  several  cases  a  statutory  right  of  curtesy  ha» 
been  held  to  be  within  the  power  of  the  Legislature 
and  subject  to  be  defeated  by  a  change  of  the- 
statute. 

Thus  in  Hill  v.  Chambers,  30  Mich.  422,  and  Browit 
V.  Clark,  44  Mich.  800,  the  husband*s  right  under  a 
statute  to  a  life  estate  In  his  wife*s  lands  after  her 
death  was  held  subject  to  the  legislative  power. 

So  in  Denny  v.  McCabe,  86  Ohio  St.  576,  a  statute- 
giving  the  right  to  curtesy  to  surviving  husbands 
even  if  no  issue  had  been  bom  to  the  marriage  was 
held  not  to  give  a  vested  right,  but  that  a  repeal  of 
the  statute  during  the  wife's  life  destroyed  the 
hu8band*«  right  under  it 

In  Henson  v.  Moore,  104  UL  406,  it  was  held  that 
the  Legislature  had  power  to  change  the  law  so  a» 
to  give  a  husband  a  statutory  right  to  one  half  the 
fee  In  his  wlfe*s  land  upon  her  death,  althougl^ 
such  a  right  did  not  exist  at  the  time  of  the  mar- 
riage. 


McNebb  t.  MoNses. 


of  the  defendants  in  error,  is  the  surviving 
husband  of  Sarah  A.  McNeer,  deceased ;  that 
in  1858  the  said  Sarah  became  seised  in  fee 
of  the  lands  in  controversv  located  in  said 
Gounty ;  that  in  1868  she  intermarried  with 
the  said  Valentine;  that,  in  1870,  Franklin 
O.  McNeer,  one  of  the  defendants  below  and 
one  of  the  plaintiffs  in  error  here,  was  bom 
to  the  said  Sarah  and  Valentine,  the  issue 
of  their  said  marriage ;  that  in  1878  the  said 
Sarah  died  seised  or  said  lands,  and  leaving 
htrr  surviving  the  said  Valentine,  her  hus- 
band, and  the  said  Franklin  O.  and  others, 
her  children  and  heirs-at-law.  It  being 
agreed  that  there  was  seisin  in  fee  in  the 
wife  in  1858,  marriage  in  1868,  birth  of  issue 
capable  of  inheriting  in  1870,  and  death  of 
the  wife  in  1878,  the  question  i)resented  for 
decision  is  this:  Is  the  surviving  husband 
entitled  to  an  estate  by  the  curtesy  in  the 
real  estate  of  which  his  wife  died  seised  in 
fee,  or  is  he  limited  to  dower  therein  under 
and  by  virtue  of  the  statute  relative  to  dower 
in  force  since  1874?  By  the  decree  of  the 
circuit  court,  an  estate  by  the  curtesy  in  said 
lands  was  declared  in  favor  of  Valentine  Mc- 
Keer,  and  it  was  ordered  that  he  should  have, 
during  his  life,  the  use,  issues,  rents,  and 
profits  of  said  lands,  free  from  the  interfer- 
ence of  any  of  the  heirs  at- law  of  his  deceased 
wife,  Sarah,  etc  The  errors  assigned  ques- 
tion the  correctness  of  this  decree. 

Section  1  of  the  Dower  Act,  which  went 
into  force  on  July  1,  1874,  provides  "that 
the  estate  of  curtesy  is  hereby  abolished,  and 
surviving  husband  or  wife  fihall  be  endowed 


of  the  third  part  of  all  the  lands  whereby 
the  deceased  husband  or  wife  was  seised  of 
an  estate  of  inheritance,  unless  the  same 
shall  have  been  relinquished  in  legal  form. " 
Starr  &  C.  Ann.  Stat.  p.  896.  Mrs.  McNeer 
was  alive  when  this  Act  went  into  force,  her 
death  not  having  occurred  until  four  years 
thereafter.  If,  when  the  Act  became  a  law, 
Valentine  McNeer  had  had  an  estate  of  ten- 
ancy by  the  curtesy  initiate,  the  Act  would 
not  have  had  the  effect  of  depriving  him  of 
that  estate,  and  reducing  it  to  an  estate 
of  dower,  as  defined  in  said  section  above 
quoted.  At  common  law,  by  virtue  of  the 
marriage  alone,  and  without  the  birth  of 
issue,  Uie  husband  was  seised  of  an  estate, 
during  coverture,  in  the  lands  held  by  his 
wife  in  fee.  He  is  said  to  have  been  seised 
of  the  freehold  wr«  uxori*.  He  took  the  rents 
and  profits  during  the  joint  lives  of  himself 
and  his  wife.  This  estate  was  ended  by  the 
death  of  the  wife  or  the  death  of  the  husband. 
It  applied  to  land  in  which  the  wife  was 
seised  of  an  estate  of  inheritance  either  at  the 
time  of  the  marriage  or  after  the  marriage. 
**  It  is  a  freehold  estate  in  the  husband,  since 
it  must  continue  during  their  joint  lives, 
and  it  may  by  possibility  last  during  his 
life."  It  nas  sometimes  been  called  a  "* ten- 
ancy by  the  marital  right."  It  was  liable  to 
be  sola  on  execution  against  the  husband.  2 
Kent,  Com.  180 ;  1  BiSiop,  Married  Women, 
529,  581 ;  CoU  v.  Tan  Riper,  44  111.  58 ;  Baz- 
a/rth  V.  Largent,  128  111.  96.  "This  is  a 
vested  estate  in  him.  and  .  .  .  it  is  not 
competent  for  legislation,  without  his  con- 


Ab  to  property  acquired  after  the  peflsage  of  a 
statute  the  decisions  all  bold  that  the  riffht  of  our- 
teay  or  other  Interest  of  the  husband  In  the  wif  e*8 
property  may  be  defeated  althouf^h  the  marriage 
took  pJaoe  before  the  statute  was  passed.  Allen  v. 
HanlDB,  185  U.  8. 80B,  84  L.  ed.  417;  Hatbon  v.  Lyon, 
S  Mioh.  98;  Tong  y.  Marvin,  16  Micb.  78;  Clarke  v. 
McGreary,  12  Smedes  ft  If.  847:  Sleiirht  v.  Read,  18 
Barb.  160:  Blood  v.  Humphreys,  17  Barb.  880;  Wlilte 
▼.  White,  6  Barb.  474:  Thurber  v.  Townseod,  22  N. 
T.  517:  Breeding  v.  Davis,  77  Ya.  639;  Alexander  v. 
Alezander,  IL.  B.  A.  126, 86  Va.  858. 

Tn  Hathom  v.  Lyon«  2  Mich.  98,  the  general  doc- 
trine is  declared  that  the  right  of  curtesy  initiate 
may  be  destroyed  by  the  Legislature.  But  the 
case  Involved  the  question  only  as  to  property 
acquired  after  the  statute,  and  therefore,  bo  far  as 
ft  oontradlctB  the  main  case,  may  be  considered  as 
oMUr.  In  this  reapeot,  however,  it  is  similar  to  the 
malD  case  so  far  as  it  applies  to  the  curtesy  initiate 
at  oommon  law,  as  in  the  main  case  the  husband^s 
lifftit  of  curtesy  existed  under  the  statute  and  not 
under  the  oommon  law. 

As  to  a  husband's  creditors  also,  after  acquired 
property  may  be  by  statute  made  free  from  any 
interest  of  the  husband.  Sleight  v.  Bead,  Blood  v. 
Humphresrs.  and  White  v.  White,  suprcu 

Rfffhte  In  wife*»  fMrtonaH  property, 

A  husband^  right  in  his  wife's  choses  in  action 
whJeh  he  has  not  reduced  to  possession  is  not 
vested  and  may  be  taken  away  by  a  change  of  the 
itatutea.  Alexander  v.  Alexander,  1  L.  R.  A.  126, 
85  Ta.  863;  Goodyear  v.  Bumbaugh,  18  Pa.  480;  Mel- 
Unger  v.  Bausman,  46  Pa.  522;  Percy  v.  CkMdcrlli,  68 
Ibd.  Bep.872. 

But  a  husband's  common-law  right  in  his  wife's 
penonal  property  is  vested  as  to  a  remainder  in  per- 
aooal  property  after  a  life  estate  in  a  third  person 
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under  an  existing  will  so  that  it  cannot  be  taken 
away  from  him  by  statute  without  compensation. 
Dunn  V.  Sargent,  101  Mass.  886. 

And  where  money  due  to  a  wife  as  proceeds  of 
real  property  sold  in  accordance  with  a  will  is  in 
the  court,  althoogh  it  has  never  come  to  the  hus- 
band^s  possession,  his  right  thereto  is  vested  and 
cannot  be  taken  away  by  statute.  Holmes  v. 
Holmes,  4  Barb.  205. 

So  where  a  legacy  to  a  wife  waS  due  and  the  hus- 
band had  begun  a  proceeding  to  recorer  it  before 
the  passage  of  a  statute  as  to  property  of  married 
women,  his  rights  to  the  legacy  could  not  be 
Impaired  by  the  statute.  Westervelt  v.  Gregg,  12 
N.  Y.  208,  OS  Am.  Dec.  160. 

Again  hi  Norris  v.  Beyea,  18  N.  Y.  278,  it  is  held 
that  a  husbaod's  rights  ha\'ing  attached  to  his 
wife's  legacy  cannot  be  devested  by  a  subsequent 
statute. 

But  in  Henry  v.  Dilley,  26  N.  J.  L.  802,  it  was  de- 
cided that  a  husband's  right  to  his  wife's  legacy 
which  was  not  reduced  to  possession  might  be 
taken  away  by  a  statute  passed  before  the  estate 
had  been  distributed. 

To  similar  effect  it  was  held  in  Price  v.  Sessions, 
44  U.  S.  8  How.  824, 11  L.  ed.  766,  that  a  wife's  right 
to  hold  her  slaves  exempt  from  her  husband's 
debts  might  be  given  by  statute  where  the  prop- 
erty came  to  her  under  a  will  and  the  right  to  dis- 
tribution accrued  after  the  passage  of  the  statute. 

The  right  of  a  husband  to  succeed  to  savings  of 
his  wife's  sole  and  separate  Income  in  case  he  sur- 
vives her  and  she  does  not  dispose  of  them  is  not 
vested,  but  may  be  defeated  by  a  change  of  the 
law.    Bleben  V.  White,  48  Barb.  82. 

As  to  the  power  of  the  Legislature  to  cut  olf 
other  contingent  property  interests,  see  Baas  v. 
Boanoke  Nav.  Go.  (N.  OJ  anU^  247,  and  note, 
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sent,  to  take  it  from  him  and  give  it  back  to 
the  wife. "  2  Bishop,  Married  women,  §  40 ; 
Hose  V.  Sanderson,  88  111.  247;  Eiblne  ▼. 
Williams,  68  111.  80.  But  the  estate  during 
coverture,  or  tenancy  by  the  marital  right,  is 
quite  different  from  tenancy  by  the  curtesy, 
particularly  in  the  fact  that  the  former  does 
not  continue  after  the  wife's  death.  As  soon 
as  issue  was  bom,  the  estate  of  the  husband 
was  changed  in  its  character.  By  the  birth  of 
issue  he  became  tenant  by  the  curtesy  initate, 
and  as  such  was  entitled  to  an  estate  in  his 
wife's  lands  in  his  own  right  and  for  his 
own  life.  This  estate  became  consummate 
upon  the  death  of  the  wife.  Four  things  are 
requisite  to  an  estate  by  the  curtesy, — lawful 
marriage,  actual  seizure  of  the  wife,  issue 
capable  of  inheriting,  and  death  of  the  wife. 
The  first  three,  without  the  last,  constitute 
tenancy  by  the  curtesy  initiate.  The  hus- 
band's estate  is  initiate  on  issue  had  and 
consummate  on  the  death  of  the  wife.  4 
Kent,  Com.  pp.  28-80 ;  Gole  v.  Van  Bip^, 
44  111.  58;  Bozarth  v.  Largent,  supra.  The 
estate  of  tenancy  by  the  curtesy  initiate  could 
be  seized  and  sold  on  execution  against  the 
husband.  CoU  v.  Van  Riper,  supra.  The 
weight  of  authority  is  in  favor  of  the  posi- 
tion~that  the  estate  of  tenancy  by  the  curtesy 
initiate,  as  it  existed  under  the  common  law, 
and  before  it  was  qualified  by  the  modem 
statutes  enlarging  the  rights  of  married 
women,  was  a  vested  estate,  and  could  not 
be  destroyed  by  legislation  which  took  effect 
after  it  came  into  existence.  We  are  aware 
that  there  are  some  authorities  which  hold  to 
the  contrary ;  but  we  think  that  they  fail  to 
distinguish  between  the  estate  as  it  existed 
before  the  passage  of  what  are  known  as  the 
'^ Married  Women's  Acts,**  and  as  it  came  to 
be  after  the  passage  of  those  Acts.  It  will 
also  be  found,  upon  examination,  that  many 
of  the  cases  citca  in  support  of  the  position 
that  the  right  of  curtesy  initiate  is  not  a 
vested  right  do  not  go  so  far  in  that  direction 
as  they  are  claimed  to  go,  either  because  they 
are  based  upon  the  language  of  particular 
statutes,  or  because  their  facts  do  not  squarely 

{ present  the  questioq.  It  cannot  be  tnat  an 
nterest  in  property  which  can  be  seized  on 
execution,  and  sold  by  creditors  in  payment 
of  their  debts,  is  not  such  a  vested  interest 
as  the  fundamental  law  will  protect  from 
destruction  by  retroacti  ve  legislation.  8^4frt- 
aU  V.  Einckiey,  31  111.  219;  Jacobs  v.  JRice, 
83  111.  869 ;  Lang  v.  HiUshcoek,  99  III.  650 ; 
Oay  V.  Oay,  123  111.  221. 

In  Shortall  v.  Hinckley,  supra,  where  seis- 
ure  of  the  wife,  marriage,  and  birth  of  issue, 
had  all  occurred  before  the  passage  of  the 
Act  of  1861,  hereinafter  referred  to,  we  said  : 
**At  the  death  of  Hiram  Gilson,  all  these 
sisters  were  married,  and  had  children  then 
living,  the  issue  of  their  several  marriages. 
Their  husbands  thereby  became  invested  with 
or  entitled  to,  a  life  estate  in  their  wife's 
Bhare  of  this  property  by  the  curtesy  initiate. 
,  .  .  This  interest  of  the  husband  in  his 
wife's  property  is  a  vested  legal  estate,  sub- 
ject to  sale  on  execution  or  by  himself.  He 
could  have  leased  it  to  the  extent  of  the  whole 
or  any  portion  of  the  term.  .  .  .  The  estate 
of  the  husband  is  carved  out  of  and  is  a  dis- 
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tinct  estate  from  hers.  He  holds  it  as  if  he 
had  acq^uired  it  by  deed,  and  it  is  liable  to 
all  the  incidents  of  any  other  freehold  or  life 
estate,  until  it  is  again  merged  into  the  fee 
simple.  If  he  were  to  convey  or  lease  it,  the 
title  of  the  grantee  or  lessee  could  not  be  de- 
feated by  the  husband  and  wife  joining  in  a 
subsequent  conveyance.  .  .  .  Until  the 
death  of  the  husband,  his  grantee  would  be 
entitled  to  hold  the  premises, "  etc.  In  Boss 
V.  Sanderson,  supra,  it  was  held  that  both 
the  husband's  estate  during  converture  and 
his  estate  as  tenant  by  the  curtesy  initiate 
were  such  vested  interests  that  the  Legisla- 
ture could  not  take  them  from  the  husband 
and  give  them  to  the  wife.  Clark  v.  Thomp- 
son, 47  111.  25,  95  Am.  Dec.  457 ;  Noble  v. 
McFarland,  51  111.  226;  Benson  v.  Moore,  104 
III.  408.  Cooley,  in  his  work  on  Consti- 
tutional Limitations,  6th  ed.  p.  440,  in 
speaking  of  the  vested  rights  which  the  hus- 
band haifl  at  common  law,  says :  **  He  could 
have  a  ri^ht  as  tenant  bv  the  curtesy  initiate 
in  the  wife's  estate  of  inheritance  the  moment 
a  child  was  bom  of  the  marriage  who  might 
by  possibility  become  heir  to  such  estate. 
TbU  right  would  be  property,  subject  to  con- 
veyance and  to  be  taken  for  debts ;  and  there- 
fore must  be  regarded  as  a  vested  right,  no 
more  subject  to  legislative  interference  than 
other  expectant  interests  which  have  ceased 
to  be  mere  contingencies,  and  become  fixed. 
But  while  this  interest  remains  in  expectancy 
merely, — that  is  to  say,  until  it  becomes  in- 
itiate,— the  Legislature  may  have  full  power 
to  modify  or  even  abolish  it."  Wyatt  v. 
Smith,  26  W.  Va.  818.  Although  Bishop, 
in  his  work  on  the  liaw  of  Married  Women, 
presents  one  view  of  the  husband's  initiate 
right  to  curtesy,  which  would  lead  to  the 
conclusion  that  it  could  be  cut  off  by  legis- 
lation at  any  time  before  it  became  consum- 
mated by  the  death  of  the  wife,  yet  he  pre- 
sents another  view  which  he  holds  to  be  the 
better  one;  and  ''it  is  that,  by  the  birth  of 
a  child,  the  estate  by  the  marital  right  is 
extended  in  duration  to  become  an  estate, 
not  for  the  mere  joint  lives  of  himself  and 
v^ife,  but  for  his  own  life;  and  that  it  ia 
this  enlarged  estate,  not  the  mere  possibility, 
which  is  termed  '  tenancy  by  the  curtesy  in- 
itiate. '  In  this  view  the  husband's  right  can- 
not constitutionally  be  taken  away  after  a 
child  is  born."  2  Bishop,  Married  Women, 
§  48.  He  gives  the  following  as  the  conclu- 
sion to  be  derived  from  an  examination  of  the 
authorities,  namely :  **  Curtesy  initiate  is  an 
estate  vested  in  the  husband,  and  .  .  . 
consequently  it  cannot  be  taken  from  him 
and  given  to  the  wife  by  a  mere  statute." 

When,  however,  the  Act  of  1874  went  into 
effect,  Valentine  McNeer  did  not  have  an  es- 
tate of  tenancy  by  the  curtesy  initiate  as  it 
existed  at  the  common  law,  but  as  it  existed 
under  an  Act  of  the  Legislature  of  this  state, 
approved  February  21,  1861,  and  in  force 
April  24,  1861,  entitled  an  "Act  to  Protect 
Married  Women  in  Their  Separate  Property. " 
As  his  marriage  did  not  take  place  until 
1868,  and  the  issue  thereof  was  not  born  un- 
til 1870,  he  acquired  his  interest  in  his  wife's 
property  while  the  Act  of  1861  was  in  force, 
and  subject  to  its  provisions.     That  Act  pro- 
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Tides  ''that  all  the  property,  both  real  and 
personal,  belonging  to  any  married  woman, 
as  her  sole  and  separate  property,  or  which 
any  woman  hereafter  married  owns  at  the 
time  of  her  marriage,  or  which  any  married 
woman,  daring  coverture,  acquires  in  good 
faith  from  any  person  other  than  her  husband 
by  descent,  devise,  or  otherwise,  together 
with  all  the  rents,  issues,  increases,  and 
profits  thereof,  shall,  notwithstanding  her 
marriage,  be  and  remain,  during  coverture, 
her  sole  and  separate  property,  under  her  sole 
coDtrol,  and  be  held,  owned,  possessed,  and 
enjoyed  by  her  the  same  as  though  she  was 
sole  and  unmarried,  and  shall  not  be  subject 
to  the  disposal,  control,  or  interference  of 
her  husband,  and  shall  be  exempt  from  exe- 
cution or  attachment  for  the  debts  of  her 
husband."  The  Act  of  1861  did  not  destroy 
the  estate  of  tenancy  by  the  curtesy  initiate. 
CkHe  ▼.  Van  Riper,  supra;  Freeman  v.  Hart- 
man.  45  111.  57,  92  Am.  Dec.  198.  But  the 
estate  was  materially  modified  and  changed 
by  that  Act.  The  estate  known  as  the  ''es- 
tate during  coverture,"  or  "tenancy  by  the 
marital  right,"  was  thereby  substantially 
abolished.  Oole  v.  Van  Riper,  supra.  Un- 
der the  Act,  the  husband,  as  tenant  by  the 
curtesy  initiate,  had  no  control  over  his 
wife's  lands.  His  interest  as  such  tenant 
ooald  not  be  conveyed  by  him,  nor  was  it  sub- 
ject to  execution.  If  the  wife  died  seised  of 
her  lands,  he  was  entitled  to  hold  them  as 
tenant  by  the  curtesy.  His  estate  became 
consummate  upon  her  death,  if  she  had  not 
disposed  of  Jber  real  estate  during  her  life. 

50  long  as  she  lived,  however,  his  interest  in 
her  land  Jacked  those  elements  of  property, 
such  as  the  power  of  disposition  and  liability 
to  sale  on  execution,  which  had  formerly 
giTen  it  the  character  of  a  vested  estate.  Un- 
der the  Act  the  wife  could  dispose  of  her 
separate  estate  by  will.  Re  TuUer,  79  111. 
9S».  She  could  not,  however,  convey  her 
lands  without  the  consent  of  her  ^husband, 
manifested  by  joining  in  the  deed.  Cole  v. 
Van  Biper,  supra.  In  speaking  of  the  estate 
of  tenancy  by  the  curtesy,  as  affected  by  the 
Act  of  1861,  we  said,  in  Cole  v.  Van  Riper, 
supra:  **It  is  during  coverture  that  the 
property  of  the  wife  is  clothed  with  these 
new  qualities,  leaving  the  existing  law  un- 
changed, as  to  the  disposition  of  the  wife's 
property  at  her  death. "    In  Search  v.  Miller, 

51  111.  206:  ''The  husband's  ri^ht  to  the 
curtesy  is  contingent,  and  until  it  vests  he 
has  no  present  interest  in  the  land.  It  does 
not  vest  in  the  husband  until  the  death  of 
the  wife."  In  Martin  v.  Robson,  66  111.  129, 
16  Am.  Rep.  578:  ''He  [the  husband]  has 
now  only  a  modified  tenancy  by  the  curtesy, 
dependent  upon  a  contingency,  and  no  estate 
vests  during  the  life  of  the  wife.  This  is 
rather  a  shadow}^  estate.  It  is  an  interest 
whidi  may  possibly  ripen  into  something 
tangible  fn  the  uncertain  future.  .  .  . 
Thu  estate,  at  best,  is  now  a  bare  possi- 
bility." In  £Aicas  v.  Lucas,  103  111.  121: 
*  Since  the  Act  of  1861,  the  husband's  right 
to  the  curtesy  in  the  land  of  his  wife  is  con- 
tiDgent,  and  does  not  vest  in  the  husband 
Irani  the  death  of  the  wife."  In  Boza/rth  v. 
Lmrgent,  supra:  * 'After  the  passage  of  the 
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Act  [of  1861]  ...  the  estate  by  the 
curtesy  in  the  lands  of  the  wife  did  not  vest 
in  the  husband  until  the  death  of  the  wife." 
It  is  thus  manifest  that  the  estate  of  tenancy 
by  the  curtesy  initiate,  as  changed  and  modi- 
fied by  the  Act  of  1861,  is  very  much  such  an 
interest  as  dower,  except  that  the  life  estate 
of  the  husband  after  the  death  of  the  wife  is 
in  the  whole  of  the  land,  instead  of  attaching 
to  only  one  third  of  it.  The  estate  by  curtesy 
is  like  dower,  in  that  it  cannot  be  aliened 
separately  from  the  fee,  nor  by  a  deed  in 
which  the  wife  does  not  loin.  It  is  like 
dower.  In  that  it  is  not  subject  to  execution. 
It  is  like  dower  In  that,  before  the  death  of 
the  holder  of  the  principal  estate,  it  is  a  con- 
tingency, an  expectancy,  a  possibility.  It  is 
well  settled  that  a  mere  expectation  of  prop- 
erty in  the  future  is  not  a  vested  ri^ht,  and 
may  be  changed,  modified,  or  abolished  bv 
legislative  action.  Cooley,  Const.  Lim.  6th 
ed.  pp.  488-440;  Richardson  v.  Akin,  87  111. 
188 ;  Weidenger  v.  Spruanee,  101  111.  278.  It 
is  not  denied  that  the  Act  of  1861  had  the 
effect  of  changing  and  modifying  the  estate 
of  tenancy  by  the  curtesy  initiate  as  to  as- 
similate that  estate  in  its  essential  features 
to  the  ordinary  right  of  dower.  But  it  is 
said  that  this  court  has  held  the  inchoate 
right  of  dower  to  be  a  vested  interest  in  land 
which  the  Legislature  has  no  power  to  change 
by  a  retrospective  enactment.  It  is  true  that 
such^a  decision  was  made  bv  this  court  in 
Russell  V.  Rumsey,  .85  111.  862,  and  referred 
to  without  disapproval  in  Rose  v.  Sanderso^i, 
88  111.  247,  and  Steele  v.  QeUatlp,  41  111.  39. 
But  in  other  cases  this  court  has  expressed 
views  which  are  either  directly  or  impliedly 
opposed  to  the  decision  in  the  Rvssell  Case. 
In  Blain  v.  Ea/rrison,  11  111.  884,  we  said : 
''The  right  of  dower  in  a  married  woman  is 
a  mere  intangible,  inchoate,  continent  ex- 
pectancy, and  even  in  a  widow,  until  it  is 
assigned,  it  is  no  estate  in  the  land,  but  It 
is  a  right  resting  in  action  only,  and  it  can- 
not be  aliened."  In  Hoots  v.  Oraham,  28  111. 
81,  we  said  of  dower :  "  It  is  a  personal  right 
that  lies  only  in  action,  and  not  in  grant, 
before  it  is  assigned.  .  .  .  The  situa- 
tion of  a  dowress,  after  the  death  of  her  hus- 
band and  before  assignment,  is  very  peculiar. 
Although  by  that  event  the  title  of  dower 
becomes  consummated,  the  title  of  entry  does 
not  accrue  until  the  ministerial  act  of  assign- 
ing to  her  a  third  part  in  certaintv  has  been 
performed  by  the  proper  persons.'*  In  Rob» 
bins  V.  Kimie,  45  111.  854,  it  was  said  that 
the  inchoate  right  of  dower  is  not  a  present 
interest  or  estate  in  lands.  The  doctrine  of 
Blain  v.  Harrison,  supra,  was  reafiSrmed  in 
JohTison  V.  Montgomery,  51  111.  185,  and 
Best  V.  Jenks,  128  111.  447.  In  Henson  v. 
Moore,  104  111.  403,  the  inchoate  right  of 
dower  was  said  to  be  a  mere  expectancy,  and 
therefore  not  a  vested  interest,  and  the  opin- 
ion in  that  case  uses  the  following  language : 
"The  right  of  dower,  which  a  wife  may  have 
in  the  estate  of  the  husband  before  his  death, 
is  one  which  may  be  changed  in  such  manner 
as  the  Legislature  may  think  for  the  best  in- 
terests of  the  people.  It  may  be  entirely 
abolished  or  it  may  be  changed.**  In  the 
more  recent  case  of  Ooodkind  v.  BarHett,  186 
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111.  18,  we  have  said  :  "An  estate  of  dower 
is  a  freehold  estate,  but  a  right  of  dower  in 
a  married  woman,  before  it  has  become  con- 
summate by  the  death  of  her  husband,  is  a 
mere  intangible,  inchoate,  and  contingent  ex- 
pectancy, and  not  only  is  not  an  estate  in 
land,  but  does  not  even  rise  to  the  dignity 
of  a  vested  right."  In  view  of  the  conflict 
which  thus  seems  to  exist  (Oool  v.  Jackson, 
18  111.  App.  560)  between  the  Bussell  Que 
and  the  other  cases  above  referred  to,  we  are 
inclined  to  adopt  the  later  utterances  of  the 
court  as  the  law  upon  this  subject,  and  to 
hold  that  the  right  of  dower,  to  which  a  mar- 
ried woman  is  entitled  in  her  husband's  real 
estate  before  his  death,  is  not  a  vested  in- 
terest, and  may  be  changed  by  the  Legis- 
lature at  axiy  time  before  the  death  of  the 
husband.  Of  course,  the  same  rule  applies 
to  the  husband's  rij^ht  of  dower  in  his  wife's 
real  estate  under  the  law  as  it  now  stands. 
This  view  is  in  harmony  with  the  decisions 
of  the  Federal  supreme  court,  and  of  many 
of  the  states,  and  with  the  conclusions  of 
most  of  the  text- writers.  Bishop  on  Law  of 
Married  Women  (vol.  3.  §  42)  says:  "The 
wife's  contingent  right  to  dower  in  her  hus- 
band's lands,  should  she  survive  him,  is  a 
valuable  interest,  but  it  is  not  a  vested  one. 
It  is  a  contingency  of  which,  indeed,  the 
husband  cannot  at  the  common  law  bar  her 
by  his  own  act ;  yet  being  a  contingency, 
and  not  a  vested  thing,  a  statute  may  consti- 
tutionally take  it  from  her. "  Cooley.  Const. 
Lim.  6th  ed.  p.  441 ;  5  Am.  &  £ng.  En- 
cyclop.  Law,  p.  004 ;  Stewart,  Hush.  &  W. 
S262 ;  Melizsrt  Am,  17  Fa.  449,  55  Am. 
ec.  573 ;  Nod  v.  moiiig,  9  Ind.  87 ;  iMcm 
V.  Sawyer,  17  Iowa,  517 ;  Barbour  v.  Barbour, 
46  Me.  9 ;  Magee  v.  Young,  40  Miss.  164,  90 
Am.  Dec.  822 ;  Moore  v.  New  York,  8  N.  Y. 
110,  59  Am.  Dec.  478 ;  Reynolds  v.  Reynolds, 
24  Wend.  198 ;  Sewall  v.  Lee,  9  Mass.  868 ; 


Strong  v.  Clem,  12  Ind.  37 ;  Weaver  v.  Gregg,  6 
Ohio  St.  547,  67  Am.  Dec.  855 ;  RandeOl  v. 
Krieger,  90  U.  S.  28  Wall.  148,  28  L.  ed.  126. 

In  the  case  of  Randall  v.  Krieger,  supra, 
the  Supreme  Court  of  the  United  States  says : 
"During  the  life  of  the  husband  the  rieht  of 
dower  is  a  mere  expectancy  or  possibility. 
In  that  condition  of  things  the  lawmaking 
power  may  deal  with  it  as  may  be  deemed 
proper.  It  is  not  a  natural  right.  It  is 
wholly  given  by  law,  and  the  power  that 
gave  it  may  increase,  diminish,  or  otherwise 
alter  it,  or  wholly  take  it  away.  .  .  . 
Upon  the  death  of  the  husband  .  .  .  the 
right  of  the  widow  .  .  .  became  fixed 
and  vested. ''  When  the  Act  of  1874  went  into 
force,  Valentine  McNccr's  interest  as  tenant 
by  the  curtesy  initiate  had  not  become  con- 
summate by  the  death  of  his  wife.  There- 
fore, inasmuch  as  that  interest  had  been  ac- 
quired under  the  Act  of  1861,  and  had  been 
so  changed  and  modified  by  the  latter  Act  as 
to  be  stripped  of  the  essential  elements  of  a 
vested  estate,  and  had  been  reduced  in  char- 
acter to  the  condition  of  the  ordinary  inchoate 
right  of  dower,  except  that  it  applied  to  the 
whole  of  Mrs.  McNeer's  lands  instead  of  one 
third  thereof,  it  follows  that  such  interest 
was  abolished  by  the  Act  of  1874.  Under  the 
latter  Act,  he  became  entitled  to  an  inchoate 
right  of  dower  in  his  wife's  lands,  and  this 
right  became  consummate  upon  her  death  in 
1878.  Hence  we  are  of  the  opinion  that  the 
court  below  erred  in  granting  the  relief  asked 
for  in  the  original  bill,  and  in  sustaining 
the  demurrer  to  the  cross-bill  and  dismissing 
the  same,  and  thereby  declaring  an  estate  by 
the  curtesy  in  favor  of  the  defendant  in  error 
Valentine  McNeer. 

77ie  decree  of  tM  Circuit  Court  is  reversed, 
and  tlie  cause  is  remanded  to  that  court  for 
further  proceedings  in  accord  with  the  views 
herein  expressed. 


RHODE  ISLAND  SUPREME  COURT. 


Lewis  A.  GREENE 
'         V, 
Timothy  O'CONNOR. 

( B.I ) 

1.  No  formal  acceptance  of  a  atrip  of 
land  conveyed  to  a  town  for  h^hway 


purpoees  is  necessary  to  make  it  a 
highway  uDder  Pub.  8tat.,  chap.  64,  fi  26,  which 
declares  that  from  the  recording  of  suoh  deed  the 
land  *^8hall  be  thenceforward  a  public  highway 
to  all  intents  and  purposes  and  be  liable  to  be 
opened,"  but  that  the  town  shall  not  be  liable  for 
repairs  until  so  ordered  by  the  town  counoiL 

8.   A  condition  subsequent  is  not  made 


Note.— Condftf  on  in  deed  that  land  te  to  be  used  for 
a  specijled  charitatile,  public,  or  quasi  publie  piarpoee. 
L  Express  conditions  or  stipulations  for  reversion. 

A  oonyeyanoe  to  a  county  in  trust  for  the  county 
forever  for  the  express  conditions,  uses,  and  pur- 
poses, and  for  no  other  consideration,  use.  or  pur- 
pose, but  the  erection  of  a  court-house  and 
Jail,  and  that  the  same  be  continued,  occupied,  and 
kept  in  repair  for  those  purposes  forever,  was  held, 
if  upon  a  condition  at  all,  to  be  upon  a  condition 
subsequent,  in  the  performance  of  which  no  one 
but  the  grantor  was  interested.  Sklpwith  v.  Mar- 
tin, 60  Ark.  14L 

A  deed  to  a  religious  corporation  In  consideration 
of  91  *^royided  always,  and  this  grant  is  on  this 
express  condition"  that  the  property  shall  be  held 
for  the  support  of  ministers,  etc.,  and  void  in  d^ 
19  L.  R  A. 


fault  of  the  appropriation  of  Its  rents  and  profits 
to  such  use,  was  said  to  be  clearly  on  a  condition 
subsequent.  Austin  y.  Oambridgeport  Parislt,  21 
Pick.  215. 

But  a  deed  of  land  on  which  a  chapel  stands  given 
for  a  nominal  consideration  to  a  religious  society 
**upon  and  subject  to  the  condition,"  that  it  shall 
be  held  for  religious  worship,  was  held  not  to  be 
on  a  condition  subsequent  where  it  also  provided 
that  no  building  should  be  erected  on  a  certain 
portion  until  the  adjoining  owner  should  cease  to 
keen  open  a  contiguous  strip  or  the  premises  should 
**cease  to  be  a  chapel«"  but  that  when  It  was  unfit 
for  such  use  It  might  be  sold.  Bpisoopal  City  Mis- 
sion V.  Appleton,  117  Mass.  828. 

And  the  words  in  the  habendum  clause  of  a  deed 
*in  trust  nevertheless  and  upon  condition  almj^ 


See  also  19  L.  R.  A.  195;  24  L.  R.  A.  843;  27  L.  R.  A.  C13;  35  L.  R.  A.  113  j  37 
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in  a  deed  of  land  for  a  highway  by  the  words 
*^pon  condition  that  the  said  strip  of  land  shall 
be  foreyer  kept  open  and  used  as  a  public  high- 
way and  for  no  other  purpose.** 
8.  ▲  road  or  street  dosed  at  one  end 
auad  iprhieh  only  commnnleates  with  a 
liif^wrayat  the  other  may  nevertheless  be 
a  hig'taway  and  within  the  proviBions  of  a  statute 
SA  to  conveyances  to  the  public  authorities  for 
each  purpose. 

(November  19,  1803.) 

PETITION  by  plaintiff  for  a  new  trial  of  an 
action  brought  to  recover  damages  for  al- 
leged trespass  in  entering  upon  plaintiff's  land 
aod  tearing  down  a  fence  in  which  a  judg- 
meet  bad  been  entered  in  defendant's  favor. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  Joseph  C.  Elyt  for  plaintiff : 

E^aintiff  has  a  perfect  right  in  view  of  the 
facts  to  close  up  the  portion  of  the  strip  in 
question,  which  formerlj  belonged  to  Allen 
Greene,  and  Judgment  should  be  entered  in 
his  favor. 

A  dedication  even  a  statutory  dedication 
may  be  on  conditions,  and  such  conditions  will 
be  strictly  construed. 


&,  Lauii  V.  Meier,  Tl  Mo.  18 ;  Boughner  ▼. 
OlarkOmrg,  16  W.  Va.  894. 

Tbe  clause  in  question  must  be  construed  as 
a  strict  condition. 

Hammond  v.  P&rt  Boyal  di  A.  R  Co,  15  S. 
C.  10 ;  Sale  v.  Finch,  104  U.  S.  261,  26  L.  ed, 
782 ;  Mis  v.  Kyger,  90  Mo.  600 ;  Langky  v. 
Chapin,  184  Mass.  82 ;  Homer  v.  Chicago,  M, 
di  8t,  P.  R,  Co,  88  Wis.  165. 

Dedication  as  a  public  alley  would  not  make 
it  such  without  acceptance. 

lU  Beatt^s  Plan  in  Pitteburg,  104  Pa.  622. 

This  strip  should  have  been  accepted  as  a 
public  highway  within  a  reasonable  time. 

Derby  v.  AUina,  40  Conn.  436;  Allen  ▼. 
Howe,  105  Mass.  241;  Field  v.  Manchester,  82 
Micb.  279 ;  Hamilton  v.  Mliott,  6  »erg.  &  R 
875. 

For  failure  to  comply  with  tbe  conditions  on 
the  part  of  tbe  city  the  heirs  of  Allen  Greene 
were  entitled  to  enter  for  breach  of  conditions. 

See  Hogeboom  v.  Hall,  24  Wend.  145 ;  Cruger 
V.  McUury,  41  N.  T.  219. 

The  rights  of  those  interested  in  the  Clarke 
lands  are  simply  of  those  interested  in  a  pub- 
lic gangway  which  could  be  and  has  been  re- 
voked by  breach  of  conditions.  They  had  no 
independent  rights. 


that  ft  shall  be  held  for  speolfled  church  use,  do  not 
maJce  m  oonditlon  subsequent  when  tbe  deed  is 
^ven  by  church  trustees  who  held  title  for  the 
ehurcb  to  the  vestry  and  wardens  and  their  sucoes- 
eors.    Sohier  v.  Trinity  Church,  100  Mass.  1. 

^n  express  condition  that  land  conveyed  shall 
be  used  only  for  hotel  purposes  for  twenty  years 
aod  that  the  conditions  and  obligations  shall  not 
be  impaired  by  tbe  destruction  of  tbe  buildings  is 
a  valid  condition  subsequent  and  on  abandonment 
of  tbe  use  of  the  land  for  hotel  purposes  tbe  prem- 
ises will  revert.    Allen  v.  Howe,  105  Mass.  SU. 

And  a  conveyance  "^upon  condition  tbat  the  said 
terantee]  wlU  erect  upon  said  premises  a  cotton 
factory  within  two  years,"  is  upon  a  condition  sub- 
aequent  and  does  not  make  a  mere' personal  cove- 
nant.   Langley  v.  Chapin,  134  Mass.  S2. 

A  condition  in  a  deed  to  a  railway  company  that 
ft  shall  build  a  dam  over  a  ravine  for  the  use  of  the 
first  parties  is  held  to  be  subsequent  and  not  pre- 
cedent. IJnderhill  v.  Saratoga  ft  W.  B.  Oo.  80  Barb. 
4SR. 

A  condition  subsequent  is  made  in  a  deed  to  a 
railroad  company  by  the  words  '*provided  always 
and  this  deed  is  upon  the  express  condition**  that 
certain  drainage  shall  be  maintained.  Hammond 
▼.  Port  Royal  ft  A.  B.  Co.  15  S.  C.  10. 

Neither  of  the  two  preceding  cases  is  exactly 
within  the  scope  of  this  note,  but  they  are  closely 
analogous  to  tne  other  cases  and  illustrate  tbe  same 

A  condition  in  a  deed  that  it  shall  be  void  if  a 
jraHroad  station  is  not  established  upon  it  is  a  con- 
dition subsequent.   Bills  v.  Kyger,  90  Mo.  000. 

A  conveyance  of  the  right  of  way  in  perpetuity 
to  a  railroad  company  upon  the  express  condition 
sbat  the  road  shall  be  completed  within  three  years 
was  held  in  Louisville  ft  N.  B.  Co.  v.  Covington,  2 
Bosh*  525,  to  include  by  implication  of  law  a  condl- 
tloo  subsequent  that  by  abandooment  of  the  road 
the  land  should  revert  to  the  grantor. 

ThJs  seems  to  be  a  cose  of  the  grant  of  an  ease- 
ment and  not  of  a  title  in  fee  on  condition. 

A  deed  to  a  railroad  company  **provided  a  depot 
ji  permanently  located  within  one  half  mile**  of 
the  premises,  requires  the  erection  of  such  depot  as 
a  condition  precedent.  Taylor  v.  Cedar  Rapids  ft 
St.  P,  B.  Go.  26  Iowa,  87L 
ISLlR  A. 


A  deed  on  condition  that  the  land  shall  revert  on 
failure  for  six  months  to  manufacture  cars  on  the 
premises  is  a  conveyance  on  a  condition  subse- 
quent.   Ellis  V.  Elkbart  Car  Works  Co.  97  Ind.  247. 

But  a  re-entry  for  breach  of  such  condition  can- 
not be  made  until  the  time  has  fully  expired.  Elk- 
hart Car  Works  Co.  v.  Ellis,  118  Ind.  215. 

An  express  condition  that  a  railroad  shaU  bebuUt 
within  a  certain  time  on  premises  conveyed  for 
that  purpose  is  involved  in  Nicoll  v.  New  York  ft 
B.  B.  Co.,  12  N.  Y.  121,  in  which  an  entry  is  held 
necessary  to  devest  the  title. 

A  provision  in  a  deed  to  a  railroad  company  that 
*Mf  at  any  time  forever  hereafter  the  said  company 
shall  cease  to  use  and  occupy  the  above-described 
lands  and  premises  for  the  sole  and  only  purpose 
of  a  depot**  it  shall  revert,  was  held  in  Den  v.  Cen- 
tral B.  Co.,  20  N.  J.  L.  18,  to  make  a  valid  condition 
subsequent,  but  it  was  held  in  that  case  not  to  have 
been  violated. 

An  agreement  to  give  a  good  and  sufficient  deed 
whenever  a  building  was  erected  and  business  in 
operation  is  made  on  a  condition  precedent  and  an 
abandonment  of  the  bushiess  after  the  conveyance 
will  not  forfeit  the  tlUe.  Plymouth  Mfg.  Co*s  App. 
81»Pa.U7. 

A  devise  of  a  house  and  land  to  deacons  and  their 
successors  forever  **upon  this  express  condition 
and  limitation,**  that  a  minister  shall  constantly  re- 
side in  the  house  and  that  if  it  is  not  improved  for 
this  use  only,  the  bequest  sball  be  void  and  the 
premises  revert  and  the  estate  be  given  to  the  tes- 
tator*s  nepbew  and  his  heirs  forever,  creates  a  con- 
ditional limitation  and  not  a  condition  subsequent, 
and  was  held  in  Brattle  Square  Church  Proprs.  v. 
Grant,  8  Gray,  142,  to  be  void  for  remoteness. 

For  other  instances  see  the  division,  fmSra^  as  to 
breach  of  condition. 

2.  Language  mer^bu  tpedfylno  or  reetneUng  the  use. 
It  wUl  be  seen  from  the  cases  above  given  that 
technical  words  of  condition  are  not  absolutely 
neoeessary  to  create  a  condition  subsequent  and 
even  when  used  do  not  always  create  one;  but  it 
was  said  in  Packard  v.  Ames,  16  Gray,  827,  that  the 
court  knew  **of  no  authority  by  whicb  a  grant  de- 
clared to  be  for  a  specified  purpose  without  other 
words  can  be  held  to  be  on  a  condition,*' 
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leanard  ▼.  Adams,  119  Mass.  866. 

A  deed  of  such  a  strip  of  land  terminatiDg 
upon  private  laud  and  neither  extending  to 
another  "way  nor  other  public  place  is  not  with- 
in the  purview  of  the  statute  on  dedication  by 
deed.  There  is  no  principle  of  estoppel  appli- 
cable here. 

See  Simm&M  t.  Mumford,  2  R.  1. 172. 

Mr,  Herbert  Almy  also  for  plaintiff. 

Mr,  Simon  8.  Lapham  for  defendant 

Mattesoiiff  OK  «/.,  delivered  the  opinion 
of  the  court : 

This  is  an  action  of  trespass  for  breaking 
the  plaintiff's  close  and  throwing  down  a 
fence.  The  close  on  which  the  alleged  tres- 
pass was  committed  is  part  of  a  atrip  of  land 
in  Providence,  lying  between  Barnes  and 
Eeene  streets,  and  extending  westerly  from 
Thayer  street,  parallel  with  Barnes  street, 
518  feet,  more  or  less,  to  the  middle  line  of 
a  lot  numbered  19  on  a  ''Plat  of  House  Lots 
in  Providence  belonging  to  Josiah  Eeene, 
surveyed  and  platted  by  Cushing  and  Wall- 
ing 1849,"  and  recorded  in  the  land  records 
in  Providence  in  Plat  Book  4,  page  8.  The 
northerly  line  of  this  strip  is  distant  95  feet 
southerly  from  Barnes  street,  and  its  south- 


erly line,  from  the  middle  line  of  lot  19 
above  mentioned,  is  parallel  with  and  20  feet 
distant  southerly  from  its  northerly  line, 
until  it  reaches 'the  easterly  line  of  the  lot 
numbered  28  on  said  plat,  and  from  that 
point  is  parallel  with  and  18  feet  distant 
from  its  northerly  line,  until  it  reaches 
Thayer  street.  This  strip  was  conveyed  by 
Edward  H.  Clark  and  Allen  Greene  to  the 
city  of  Providence  by  deed  dated  November 
15,  1876,  duly  acknowledged,  and  recorded  in 
the  land  records  in  Providence,  in  Deed  Book 
290,  page  257.  Between  the  description  of 
the  land  and  the  Ivabendum  in  this  deed  is 
inserted  a  clause  as  follows :  "This  convey- 
ance is  made  upon  the  condition  that  the 
said  strip  of  land  shall  be  forever  kept  open 
and  used  as  a  public  highway,  and  for  no 
other  purpose."  After  this  conveyance  the 
strip  of  land  remained  open  until  inclosed 
by  the  plaintiff  shortly  before  the  bringing 
of  this  suit,  and  was  used,  to  a  ^ater  or 
less  extent,  by  Allen  Qreene  and  his  tenants 
and  others,  and,  after  his  decease,  by  his 
heirs,  for  the  usual  purposes  of  a  way.  Sub- 
sequently to  the  conveyance  to  the  defend- 
ant's wife  of  the  land  bounding  thereon,  as 
stated  below,  the  defendant  has  also  used  the 


In  that  oase  a  deed  to  have  and  to  hold  for  the 
grantees  and  each  person  who  might  own  a  pew  in 
a  meeting-houfle  to  be  built  on  the  premises  was 
held  not  to  be  made  on  a  condition  subsequent. . 

But  In  Soott  V.  Stipe,  12  Ind.  74,  a  grant  to  the  use 
of  the  trustees  of  a  church  and  their  suooeasors  in 
consideration  of  Christianity  and  a  desire  that  the 
ohuroh  might  have  a  suitable  place  of  worship  was 
held  to  be  on  a  condition  subsequent  and  to  be  for- 
feited by  the  sale  and  secular  use  of  the  property. 

The  terms  of  the  conveyance  are  not  fully  given 
bat  the  court,  says  in  its  opinion  that  the  deed  was 
on  the  condition  subsequent  that  the  premises 
should  *f  orever  thereafter  be  used  as  a',  house  of 
worship." 

Again  in  Maryland  it  is  held  that  a  conveyance, 
although  made  on  a  valuable  consideration  in  trust 
for  the  uses  and  purposes  of  a  society  of  Quakers 
as  a  burying  place  and  meeting-house,  and  *to  and 
for  no  other  use.  Intent,  and  purpose  whatsoever,** 
was  subject  to  the  right  to  a  reverter  if  the  prop- 
erty was  diverted  to  other  uses.  Second  Unlversa- 
list  Soc  of  Baltimore  v.  Dugan,  66  Md.  460;  Kelso 
V.  Steiger  (Md.)  March  15, 188^. 

And  in  Beed  v.  Stouffer,  66  Md.  288,  a  conveyance 
to  certain  persons  and  their  suoceesors  as  trustees 
of  a  religious  society  '*to  and  for  the  use  and  be- 
hoof of  the  said  German  Baptist  Society  forever** 
and  **f  or  no  other  use,  intent,  and  purpose  what- 
ever,** was  held  subject  to  a  reverter  on  a  change 
to  other  uses. 

These  cases  seem  to  conflict  with  most  of  the  de- 
cisions on  the  subject  which  incline  to  treat  such 
provisions  as  creating  a  trust  rather  than  a  condi- 
tion subsequeoL 

Thus  in  Neely  T.  Hosldns,  84  Me.  886,  a  convey- 
ance to  a  bishop  of  the  Protestant  Episcopal  Church 
and  his  successors,  made  on  a  valuable  considera- 
tion ^^pon  the  condition  that  It  should  be  forever 
held  for  the  use  of  the  Protestant  Episcopal 
Church,**  was  held  to  create  a  trust  and  not  a  con- 
dition subsequent. 

In  OrilBtts  v.  Oope,  17  Pa.  06,  a  devise  in  trust 
for  a  society  of  Quakers  forever  to  build  a  meeting- 
house upon  the  premises  if  the  membeis  of  that 
meeting  shall  agree  to  build  a  meeting-house  but 
not  else,  was  held  not  to  create  a  condition  subse- 
19L.R.A. 


quent  as  to  the  continuing  use  of  the  premises  for 
that  purpose. 

And  a  deed  in  trust  for  the  use  of  a  religious  so- 
ciety and  for  the  benefit  of  the  poor,  and  a  place  of 
worship  and  burial,  made  on  a  valuable  cousidera- 
tlon,  was  held  not  to  limit  the  title.  Brendle  v. 
German  Bef  ormed  Cong,  of  Jackson  Twp.  33  Pa.  4l6i. 

And  a  conveyance  in  trust  to  the  grantees  to 
build  a  house  of  worship  for  a  religious  society  and 
at  all  times  to  permit  members  of  that  church  to 
preach  therein  does  not  create  a  condition  subse- 
quent. Strong  V.  Doty,  8S  Wis.  881;  Ae  Sellers 
Chapel  M.  B.  Church,  11 L.  B.  A.  282, 139  Pa.  61. 

And  a  deed  for  a  valuable  consideration  in  trust 
to  permit  all  the  white  religious  societies  and  Chris- 
tians In  a  certain  place  to  use  the  hind  as  a  common 
burying  ground,  and  for  no  other  purpose,  was 
held  not  to  be  made  on  a  condition  subsequent. 
Brown  v.  Caldwell,  28  W.  Ya.  187, 48  Am.  Bep.  378. 

And  a  deed  '^or  the  purpose  of  erecting  a  church 
thereon  only**  this  clause  following  a  description 
of  the  property,  where  there  was  no  actual  consid- 
eration paid,  does  not  create  a  condition  subse- 
quent. Famham  v.  Thompson,  84  Minn.  8S1,  6T 
Am.  Bep.  GO. 

Neither  does  a  deed  of  land  **f  or  the  erection  of 
a  hall  for  the  use  or*  a  historical  and  geological  so- 
ciety. Wilkes  Barre  v.  Wyoming  Historical  k  G. 
Soc.  181  Pa.  616. 

A  deed  in  consideration  of  $1  and  of  affection, 
making  an  absolute  conveyance  in  fee  in  trust  to 
the  use  of  a  certain  congregation  can  not  be  held  to 
create  a  condition  because  of  the  lack  of  pecuni- 
ary consideration  and  the  specification  of  the  uses 
of  the  land.    Schlpper  v.  St.  Palais,  87  Tnd.  605. 

A  deed  providing  that  the  property  shaU  be  used 
for  church  purposes  only  but  when  the  use  ceases 
the  grantees  shall  pay  a  certain  sum  and  have  an 
absolute  title  thereto  is  not  made  upon  condition 
subsequent^  Board  of  Education  v.  First  Baptist 
Church  Trustees,  68  HL  204. 

In  a  devise  to  a  religious  society  a  clause,  **  pro^ 
vided  that  said  real  estate  be  not  ever  hereafter 
sold  or  disposed  of,  but  the  same  be  leased  or  let,** 
etc.,  was  held  not  to  create  a  condition  subsequent 
against  alienation  but  a  trust;  and  a  sale  of  the 
property  under  authority  of  a  statute  authorising 
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strip,  both  fcr  the  usual  purposes  of  a  way 
and  also  for  dumping  manure,  etc.  On  Jan- 
uary 7  and  March  8,  1888,  the  trustees  under 
the  will  of  Edward  H.  Clarke,  by  deeds  bear- 
ing those  respective  dates,  conveyed  to  Cath- 
erine O'Connor,  the  defendant's  wife,  the  lots 
of  land  situated  on  the  corner  of  Barnes  and 
Tba.yer  street,  and  bounded  southerly  on  said 
strip.     On  December  2,  1888,  said  trustees 

Setitioned  the  board  of  aldermen  of  Provi- 
ence  to  declare  useless  as  a  public  highway 
the  strip  of  land  so  conveyed  to  the  city  of 
Providence,  but  the  board  of  aldermen  gave 
the  petitioners  leave  to  withdraw.  After- 
wards, the  heirs  of  Allen  Greene  entered  on 
tha£  part  of  the  strip  lying  easterly  of  the 
east  line  of  said  lot  28,  being  that  part  of  it 
which,  previously  to  the  conveyance  to  the 
city  of  Providence,  had  belonged  to  said 
Greene,  claiming  that  the  clause  in  the  deed 
quoted  above  created  a  condition  subsequent, 
and  that  they  were  entitled  to  enter  on  the 
land  for  breach  of  that  condition.  After  this 
entry  the  other  heirs  of  Allen  Greene  con- 
Teyed  their  interests  in  the  land  to  the  plain- 
tiff;  who  thereupon  inclosed  it  with  a  fence. 
This  fence  was  thrown  down  by  the  defend- 
ant, who  claimed  a  right  of  way  for  his  wife 


OTer  the  land  in  question.  Hence  this  suit. 
The  plaintiff's  claim  of  title  rests  on  the 
theory  that  the  clause  in  the  deed  which  we 
have  quoted  created  a  condition  that  the  ci^ 
of  Providence  should  open  and  use  the  land 
conveyed  as  a  public  highwav ;  that  it  never 
has  opened  and  used  the  land  as  a  highway, 
though  a  reasonable  time  prior  to  the  entry, 
to  wit  fourteen  years  and  more,  had  elapsed 
for  it  to  do  so ;  and,  therefore,  that  there  was 
a  breach  of  the  condition  which  entitled  the 
heirs  of  Allen  Greene  to  enter  on  the  land 
and  resume  possession  of  it,  and  that  such 
entry  and  conveyance  to  the  plaintiff  vested 
in  him  title  to  the  land  as  though  the  deed 
to  the  city  of  Providence  had  not  been  made. 
We  do  not  think  this  theory  can  be  sustained. 
K.  I.  Gen.  Stat.,  chap.  59,  g  25,  in  force  at 
the  date  of  the  deed  from  Clarke  and  Greene 
to  the  city  of  Providence,  ro-enacted  by  R. 
I.  Pub.  Stat.,  chap.  64,  $  25,  is  as  follows: 
"*  Whenever  the  owner  of  any  land  shall  make 
a  deed  thereof  to  the  town  wherein  such  land 
lies,  for  the  especial  purpose  of  being  used 
and  improved^as  a  public  highway,  and  the 
deed  shall  have  been  duly  acknowledged  and 
recorded,  the  land  shall  be  thenceforward  a 
public  highway  to  all  intents  and  purposes. 


ein  vestment  was  held  not  to  oreate  a  forfeltuie. 
Stanley  v.  Colt,  72  U.  S.  6  Wall.  119, 18  L.  ed.  502. 

Qrants  for  school  purposea 

A  conveyance  In  consideration  of  $1  to  hold  ^for 
the  special  nse,  and  none  other,  of  educatfonai 
purposes,**  does  not  make  a  condition  subsequent. 
Bal^y  V.  Umatilio  Ck>unty,  15  Or.  ITS. 

JL  conveyance  to  a  towDshIp  hoard  of  education 
**ror  tfae  U8G  of  school  purposes  only**  was  consid- 
ered In  Taylor  v.  Binford,  87  Ohio  St.  268,  but  the 
court  did  not  dedde  whether  or  not  acondltioD  was 
created. 

A  deed  to  the  Inbabltanta  of  a  town  in  which, 
after  describing  the  land,  it  is  said  **  to  be  used .  .  . 
as  a  schoolhouse  lot  and  for  no  other  purpose,** 
while  the  habendum  is  to  the  said  inhabitants, 
tlieir  successors  and  asslgrns^to  them  and  their 
nee  and  behoof  forever,**  to  not  upon  a  condition 
sulieequcnt.    Barker  v.  Barrows.  188  Mass.  678. 

A  con  veyance  to  a  township  "*  for  common  school 
parpoaes**  made  on  a  consideration  of  95  was  said 
not  even  to  tend  to  create  a  condition  subsequent 
bat  merely  to  specify  the  use.  Hiirbee  v.  Bode- 
man,  129  Ind.  244. 

And  a  conveyance  to  a  school  board  and  their 
suoeeasora  forever  ^  for  the  erection  of  a  school- 
iMniae  thereon  and  for  no  oxher  purposes,**  was 
held  to  make  only  a  limitation  on  the  use  of  the 
property  and  not  a  condition  subsequent.  Curtis 
T.  Topeka  Board  of  Bducation,  43  Kan.  188. 

But  In  Kirk  v.  King,  8  Pa.  486,  where  a  convey- 
ance on  a  nominal  consideration  was  **  for  an  Eng- 
Neb  schoolhouse  and  for  no  other  purpose,**  the 
property  was  held  to  revert  on  an  abandonment  of 
maetuae, 

And  in  Hayden  v.  Stoughton,  6  Pick.  688,  on  fail- 
ure for  twenty  years  to  build  a  schoolhouse  on 
premises  conveyed  to  a  town  **  for  the  purpose  of 
building  a  schoolhouse**  at  a  certain  place,  the  deed 
of  gift  to  the  town  was  held  forfeited. 

For  muntcival  purposes. 

A  donation  by  public  Act  In  Louisiana  on  con- 
sideration that  parish  buildings  were  located  there 
was  held  subject  to  reverter  on  removal  of  such 
boildlDga    Police  Jury  v.  Beeves.  6  Mart.  N.  8. 221. 

In  Brigham  v.  Shattuck,  10  Pick.  8U6,  a  devise  to 
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a  town  forever  ordering  that  the  land  should  not 
be  sold  but  rented  and  kept  in  repair  and  the  net 
rents  applied  to  the  support  of  the  minister  of  the 
gospel  of  said  town,  seems  to  have  been  regarded 
as  made  on  condition,  but  this  was  not  actually 
decided. 

The  prevailing  doctrine,  however.  Is  declared  In 
Warren  County  Suprs.  v.  Patterson,  66  III.  119,  that 
a  deed  absolute  without  any  consideration  ex- 
pressed is  not  made  condition  by  a  clause  stating 
that  it  is  for  the  use  of  county  buildings. 

So  In  Adams  v.  Logan  County,  11  111.  886,  where 
an  absolute  convejrance  was  made  in  fact  on  con- 
sideration of  the  location  of  a  county  seat  at  the 
place  the  court  said  it  could  not  impose  a  condition 
where  there  was  none. 

In  Harris  v  Shaw,  18  BL  456,  the  same  was  held 
where  a  deed  was  made  in  fee  in  consideration  of 
$1  and  the  removal  of  the  county  seat  to  that 
place. 

In  Sumner  v.  Darnell,  18  L.  B.  A.  178, 128  Ind.  88, 
a  general  warranty  deed  was  held  not  to  be  on  con- 
dition subsequent  because  it  was  made  **  for  and  in 
consideration  of  the  seat  of  justice  having  been 
permanently  established  in  town.** 

So  in  Gadberry  v.  Sheppard,  27  Miss.  203,  a  deed 
to  ^*  commissioners  to  locate  a  seat  of  Justioe  for 
said  county,**  the  land  **  being  for  the  use  and  ben- 
efit of  said  town,**  was  held  to  create  no  condition 
subsequent  although  the  commissioners  were  au- 
thorized by  statute  permanently  to  establish  the 
seat  of  justice. 

In  Pennsylvania  also  it  Is  held  that  an  absolute 
conveyance  for  a  valuable  consideration  **  for  the 
use  of  the  inhabitants  of  the  county  to  accommo- 
date the  public  service,**  by  which  an  old  court- 
house, prison,  and  workhouse  were  conveyed  by  a 
private  person  who  then  owned  them,  was  not 
made  on  condition.    Kerlln  v.  Campbell.  16  Pa.  600. 

And  in  Seebold  v.  ShlUer,  84  Pa.  183,  a  deed  of 
land  on  which  a  coiut-house  had  been  built  by 
subscription  which  was  made  in  consideration  of 
sixty-seven  cents,  which  was  actually  paid,  con- 
veying the  land  to  county  commisslonera  and  their 
successors  "  in  trust  for  the  use  of  such  county  la 
fee  simple,**  was  held  not  to  authorize  a  reversion 
of  the  land  on  removal  of  the  county  seat,  forty 
years  afterward. 
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and  be  liable  to  be  opened  by  the  town 
council  of  the  town  wherein  the  same  shall 
lie,  in  the  same  manner  as  highways  which 
are  laid  out  by  the  town  council;  but  no 
town  shall  be  liable  to  repair  such  highway 
until  the  town  council  thereof  shall  decree 
and  order  that  the  same  shall  be  repaired  at 
the  expense  of  such  town."  It  will  be  ob- 
served that  this  statute  does  not  require  any 
formal  acceptance  by  the  board  of  aldermen, 
which,  in  the  city  of  Providence,  exercises 
the  same  power  and  control  over  highways  as 
town  councils  in  the  several  towns',  nor  any 
order  by  that  board  opening  the  land  con- 
veyed as  a  public  highway  to  make  it  such ; 
but  provides  that  from  the  recording  of  the 
deed,  duly  acknowledged,  the  land  conveyed 
shall  thenceforward  become  a  highway  to  all 
intents  and  purposes.  The  conveyance  being 
for  the  benefit  of  the  public,  acceptance  of  it 
by  the  proper  authority   representing   the 

gublic  is  presumed.  Having  once  become  a 
ighway,  "it  must  continue  to  be  a  highway 
until  abandoned  or  declared  useless  as  such 
by  the  board  of  aldermen,  under  another  pro- 
vision of  the  statute.  No  such  action  by  the 
board  of  aldermen  has  been  taken,  but,  on 
the  contrary,  when  such  action  was  asked 


for,  it  was  denied,  and  leave  given  to  th» 
petitioners  to  withdraw. 

Nor  do  we  think  that  the  clause  quoted 
created  a  condition  subsequent.  Conditions 
subsequent,  as  is  well  understood,  are  not 
favored  in  law.  A  deed  will  not  be  con- 
strued to  create  an  estate  on  condition  unless 
language  is  used  which,  according  to  the 
rules  of  law,  ex  propria  mffore,  imports  a  con- 
dition, or  the  intent  of  the  grantor  to  make 
a  conditional  estate  is  otherwise  clearly  and 
unequivocally  indicated.  If  it  be  aoubt- 
f  ul  whether  a  clause  in  a  deed  be  a  covenant 
or  a  condition,  courts  will  always  lean 
against  the  latter  construction.  1  Inst.  2056, 
21% ;  4  Kent.  Com.  ♦129.  *182 ;  Shep.  Touch. 
♦138 ;  Merrijuld  v.  Oobleiah,  4  Cush.  178,  184 ; 
Bawson  v.  Uxbridge  School  Dist.  No.  6,  7 
Allen,  126,  127.  128.  88  Am.  Dec.  670. 

The  clause  in  question  is  merely  a  declara- 
tion of  the  purpose  for  which  the  land  con- 
veyed was  to  be  used  and  improved,  to  wit, 
as  a  public  highway.  It  contains  no  lan- 
guage which  imports  that  the  grant  shall  be 
void  in  case  the  purpose  for  which  the  laiid 
is  conveyed  is  not  carried  out;  nor  does  it 
reserve  to  the  grantors  and  their  heirs  tho 
right,  in  that  event,  to  re-enter  on  the  land. 


In  Flayton  ▼.  Moorehead,  anU^  196,  a  statement 
la  a  deed  to  a  munlcifrad  corporatioQ  that  the  land 
was  oonreyed  to  be  forever  held  and  used  as  a 
public  park,  which  war«  Inserted  after  the  descrip- 
tion of  the  land,  was  held  to  prevent  the  absolute 
title  in  fee  from  passiofir.  But  the  case  does  not  de- 
cide that  any  condition  su  bsequeot  was  created.  It 
seems  to  ffo  no  further  than  to  limit  the  uses  of 
the  land  in  accordance  with  the  provision  in  the 
deed. 

Fvr  cemeterlM, 

A  grant  of  the  land  used  as  a  burying  place  for  the 
town  **  for  a  burying  place  forever,**  in  consider- 
ation of  love  and  affection  ^  and  divers  other  val- 
uable considerations,**  was  held  not  to  be  made  on 
a  condition  subsequen  t.  The  court  laid  some  stress 
on  the  fact  that  the  consideration  was  in  part  val- 
uable. Bawson  v.  IJzbridge  School  Dist.  No.  6,7 
Allen,  125, 88  Am.  Dec.  67a 

In  Field  v.  Providence,  17  B.  I.  — ,  a  convey- 
ance for  **  the  sole  purpose  of  a  burying  ground** 
was  held  to  convey  a  fee  simple  where  it  did  not 
appear  that  the  consideration  was  less  than  the  full 
value  of  the  property  or  that  the  grantor  had  any 
interest  In  or  reason  for  having  the  lot  used  solely 
for  buriaL  But  see,  in  connection  with  this  case,  the 
Maryland  cases:  Second  Universalist  Soc.  of  Balti- 
more V.  Dugan  and  Kelso  v.  Steiger,  mpra. 

And  in  Young  v.  Mahoning  County  Comrs.,  61 
Fed.  Bep.  686.  an  abandonment  of  the  use  of  land 
for  a  burying  ground  and  the  Impossibility  of  its 
further  use  as  such  was  held  to  cause  a  reversion 
where  It  had  been  conveyed  by  quitclaim  deed  to  a 
village  **  to  be  under  th«  authority  and  control  of 
its  proper  council  and  municipal  authority  in  con- 
formity with  the  Act  of  the  Legislature  in  that  be- 
half,** which  statute  was  one  in  relation  to  burying 
grounds. 

For  ra/Oroad  tues. 

A  conveyance  for  and  in  consideration  of  the  en- 
hanced value  to  be  given  by  the  location  of  a  rail- 
way and  station  on  the  premises  is  not  upon  a  con- 
dition subsequent.  Chicago,  T.  ft  M.  a  B.  Co.  v. 
Tltterlngton.  84  Tex.  218. 

So  a  clause  in  a  deed  to  a  railway  company  de- 
elvrlng  that  as  •  part  consideration,  the  grantee  is 
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to  locate  and  maintain  its  depot  upon  the  grounds, 
is  not  a  condition  subsequent  and  a  removal  there- 
of after  eleven  years  will  not  forfeit  the  grant. 
Berkley  v.  Union  Pao.  B.  Co.  88  Fed.  Bep.  794. 

But  a  conveyance  "for  and  in  consideration  of 
the  permanent  location  and  construction  of  the 
depot  of  such  railroad  **  on  the  premises,  was  held 
in  Indianapolis,  P.  &  C.  B.  Co.  v.  Hood,  66  Ind.  680. 
to  be  made  on  a  condition  subsequent. 

And  in  Homer  v.  Chicago,  M.  A  St.  P.  B.  Co.,  88 
Wis.  166,  a  conveyance  in  consideration  of  fl  "only 
for  depot  and  other  railroad  purposes,**  where  the 
grantor  had  previously  refused  to  execute  an  un- 
conditional deed,  was  construed  to  be  on  condition. 

As  to  express  conditions  relating  to  the  location 
of  railroadB,  depots,  etc.,  see  supra  under  the  head- 
ing as  to  "express  conditions,**  etc:  and  infrc^  as 
to  "breach  of  oonditions.** 

For  other  hueinen  purposes. 

A  donation  of  land  "  for  the  purpose  of  erecting 
a  tan  yard**  which  was  marked  on  a  plat  and  by 
statute  made  equivalent  to  a  warranty  deed,  was 
held  to  be  on  condition  subsequent  in  Hunt  v.  Bee- 
son,  18  Ind.  880. 

And  a  conveyance  of  a  pond  and  a  strip  of  land 
around  it  for  the  use  of  a  certain  mill "  and  for  no 
other  use  whatsoever**  was  held  to  give  the  grant- 
or a  right  to  the  land  when  this  use  was  abandoned. 
Scheetz  v.  Fitzwater,  6  Pa.  126. 
.  But  a  conveyance  in  which  It  was  **  expressly  un- 
derstood by  the  parties  **  that  the  land  was  "  not  to 
be  put  to  any  other  use  than  that  of  a  depot 
square,**  was  held  to  create  no  condition  but  only 
a  covenant.   Thornton  v.  Trammell,  89  Ga.  202. 

And  where  a  person  absolutely  covenanted  to 
convey  land  in  fee  simple  for  a  reservoir  "  In  trust 
for  the  sole  use  of  a  company  which  might  there- 
after be  formed  for  the  purpose  of  bringing  a  sup- 
ply of  water*'  without  using  any  words  proper  for 
a  condition.  It  was  held  that  no  forfeiture  was  in- 
curred by  a  sale  of  the  land  by  the  water  company 
after  many  years.  First  M.  B.  Church  of  Col  umbla 
V.  Old  Columbia  Public  Ground  Co.  108  Pa.  608. 

8.  Conveyance  ^^eo  long  ati  usfd**  for  purposs 
named. 

The  subject  of  determinable  fees  Is  carefully 
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And  resume  possession  of  it  as  of  their  former 
estate.  Moreover,  the  purpose  declared  is  in 
its  nature  general  and  public,  and  not  one 
inuring  specially  to  the  benefit  of  the  grant- 
ors.  Such  a  declaration  does  not  create  an 
estate  on  condition,  but  merely  imposes  a 
confidence  or  trust  on  the  land,  or  raises  an 
implied  agreement  on  the  part  of  the  grantee 
to  use  the  land  for  the  purpose  specified. 
Bau^wn  v.  Uxbridge  School  Diat.  No.  5,  7  Al- 
len, 125,  129,  180,  88  Am.  Dec.  670;  Packard 
V.  Amea^  16  Gray,  827.  829 ;  Sohier  v.  Tt^nity 
Church,  109  Mass.  1,  19 ;  Episcopal  City  Mis- 
non  Y.  AppUUm,  117  Mass.  826,  829 ;  Barker 
V.  Barrows,  188  Mass.  578,  580 ;  Homer  v. 
Chuago,  M.  dSt,  P.  E.  Co,  88  Wis.  165,  175 ; 
Field  Y.  Providence,  17  R.  I.  — .  It  matters 
not  that  the  statement  of  the  purpose  for 
which  the  land  was  conveyed  is,  as  in  the 
present  instance,  in  the  form  of  a  condition, 
lie  employment  of  apt  words  to  create  a  con- 
dition does  not  necessarily  and  invariably 
have  that  effect,  for  these  may  ^ive  way  to  the 
intent  of  the  party,  as  ascertained  by  a  con- 
struction of  the  instrument.  In  SoJiier  v. 
Trinity  Church,  109  Mass.  1,  the  clause  in  the 
habendum  declaring  the  purpose  of  the  con- 
veyance was  **  in  trust,  nevertheless,  and  upon 


condition  always,"  etc.,  and  it  was  held  that, 
though  the  words  **  upon  condition"  were  ap- 
propriate to  create  a  condition,  they  did  not 
of  necessity  have  that  effect,  and  diid  not  in 
that  case.  And  see  also  Episcopal  Oitv  Mis- 
sion v.  -Appleton,  117  Mass.  826,  829 ;  Stanley 
V.  Colt,  72  U.  8.  5  Wall.  119,  18  L.  ed.  502 ; 
WHght  y.  Wilkin,  2  Best  &  8.  232 ;  Atty- 
Gen.  y.  SouthmoUon,  14  Beav.  857 ;  Atiy-  Oen. 
y.  Wax  Chandlers*  Co.  42  L.  J.  Ch.  425. 

The  plaintiff  makes  the  further  point  that 
the  deed  of  a  strip  of  land  terminating  on 
private  land,  and  neither  extending  to  another 
way  nor  other  public  place,  is  not  within 
the  purview  of  the  statute  relating  to  the  con- 
veyances of  land  for  the  purpose  of  a  high- 
way and  cites,  in  support  of  the  position, 
Simmons  v.  Mumford,  2  R.  I.  172,  184.  That 
was  not  a  case  in  which  land  had  been  con- 
veyed by  the  owner  for  the  purpose  of  a  high- 
way, but  was  one  in  which  tenants  in  com- 
mon of  land  made  partition  of  their  estates, 
leaving  undivided  a  strip  40  feet  in  width, 
extending  from  a  public  street  to  the  private 
land  of  another,  and  spoke  of  i  t  in  the  deed 
of  partition  as  a  street,  and  sold  lands  bound- 
ing on  it  as  on  a  street.  The  court  held  that 
the  acts  of  the  owners  of  the  land,  though 


treated  In  a  note  to  First  (JnlverBalist  Soo.  of  North 
Adams  v.  Boland  (Mass.)  15  L.  R.  A.  281,  and  as  is 
there  intimated  the  dlstlnotfon  between  a  condf Mod 
•ubeequent  and  a  determinable  fee  has  not  always 
been  clearly  preserved.  And  that  note  with  the 
case  of  Slegel  v.  Herblne  (Pa.)  15  L.  K.  A.  5i7,  may 
profitably  be  considered  in  connection  with  the 
f oUowlDfiT  cases. 

In  Gillespie  y.  Broas,  28  Barb.  870,  a  deed  to  a 
county  as  long  as  the  premises  were  used  for  a 
county  site  for  a  court-house  and  clerk's  ofBce,  was 
b^d  to  irive  the  grantor  a  right  to  a  reversion  on 
the  discontinuance  of  such  use. 

So  under  a  deed  ^*80  long  as"  the  grantees  should 
keep  a  saw-mill  and  grist-mill  doing  business  on 
the  premises,  and  no  longer,  a  claim  of  forfeiture 
•was  upheld  by  reason  of  the  failure  to  keep  up 
0ucb  mills.  Sperry  y.  -Pond,  5  Ohio,  887,  24  Am. 
Dec.  298. 

And  in  Beed  v.  Hatch,  55  N.  H.  887,  where  a  deed 
was  made  "  provided  said  mill  is  kept  for  the  man- 
ufacture of  lumber,  or  as  long  as  it  is  kept  for  such 
use,**  the  failure  to  erect  a  new  mill  within  a  rea- 
sonable time  after  the  mill  on  the  premises  was  de- 
atroyed,  was  beld  to  defeat  the  estate. 

And  a  deed  Is  subject  to  a  reversion  when  made 
to  a  religious  society  *'  during  the  time  the  said 
floclety  or  other  heirs  shall  meet  on  said  land  for 
public  worship  or  have  a  meeting-house  standing 
<m  said  land  and  appropriate  the  use  of  the  same 
to  the  Congregational  or  Presbyterian  public  wor- 
«btp.'*  Congregational  Boa  of  Halifax  v.  Stark, 
34Vt.J^3. 

4.  Breaeh  of  condition. 

Hie  maintenance  of  a  railroad  depot  on  premises 
for  eighteen  years  was  held  in  Indianapolis,  P.  & 
C.  B.  CO.  V.  Hood,  66  Ind.  580,  not  to  comply  with 
a  condition  that  fhey  should  be  permanently 
located  there,  and  a  forfeiture  was  held  to  take 
place  on  removal. 

But  twenty-four  years*  use  of  land  as  a  tan-yard 
was  held  in  Hunt  v.  Beeson,  18  Ind.  880,  to  comply 
sufficiently  with  a  condition  subseQaent  in  a  dona- 
tion **  for  the  purpose  of  erecting  a  tan-yard.^* 

A^jd  in  Higbee  v.  Bodeman,  1S9  Ind.  244,  the 
maintenance  of  a  school  on  premises  for  thirty 
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years  was  held  to  comply  with  the  condition  sub- 
sequent, if  such  a  condition  was  created,  on  a  con- 
veyance **for  common  school  purposes.'* 

So  in  Jeffersoovllle,  M.  &  L  R.  Co.  v.  Barbour,  88 
I  Ind.  876,  thirty-three  years'  use  of  ground  for  a 
depot  was  held  a  sufBcient  compliance  with  a  con- 
dition in  a  deed  '^expressly  for  the  use  and  pur- 
pose of  depot  grounds.*' 

The  mere  use  of  a  railroad  right  of  way  for  stor- 
ing cars  will  not  prevent  the  forfeiture  of  the  title 
of  the  company  under  a  provision  that  it  shall 
terminate  If  the  premises  cease  to  be  used  and  oper- 
ated as  a  ralbroad.  Hickoz  v.  Chicago  ft  C.  S.  B. 
Co.  78  Mich.  615. 

But  a  deed  in  consideration  of  the  benefits  to  be 
received  from  the  railroad  made  for  railroad  use 
and  purposes  only  does  not  require  the  railroad  to 
be  built  for  the  whole  charter  route  in  order  to 
prevent  a  forfeiture.  Morrill  v.  'Wabash,  &L  L.  ft 
P.  B.  Co.  96  Mo.  174. 

A  failure  to  build  a  railway  within  the  time  re- 
quired by  deed  of  a  right  of  way  may  be  waived 
by  allowing  large  expenditures  to  be  made  by  tha 
company  and  giving  notice  to  build  fences,  etc. 
Ludlow  V.  New  York  ft  H.  B.  Co.  12  Barb.  440. 

A  grant  to  a  water-power  company  of  so  muok 
land  only  as  should  be  necessary  for  Its  main  race- 
way and  necessary  embankments,  and  that  it 
should  be  used  for  no  other  purposes,  is  not  for- 
feited by  using  land  which  is  thus  necessary  also 
for  a  wagon- way,  storage,  etc.  McEelway  y.  Sey- 
mour, 29  N.  J.  L.  321. 

A  slight  encroachment  of  a  buQdlng  on  a  high- 
way without  the  knowledge  of  the  highway  author- 
ities is  not  a  substantial  breach  which  will  cause 
the  forfeiture  of  a  conveyance  for  highway 
purposes  providing  that  the  premises  shall  for- 
ever remain  open  and  that  no  erection  what- 
ever shall  be  permitted  upon  them  unless  it  is  a 
public  monument   Bose  v.  Hawley,  118  N.  Y.  5Q& 

Where  a  deed  to  a  county  is  made  "  for  county 
purposes,"  the  removal  of  the  county  seat  there- 
from does  not  show  an  abandonment  of  use  for 
county  purposes.  Poitevent  v.  Hancock  County 
Suprs.  68  Miss.  810. 

A  condition  that  land  stud!  be  used  only  for  a 
town-house  is  not  broken  by  renting  certain 
rooms  in  the  second  story  for  business  purposes,  or 
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they  mieht  eiye  the  owners  of  the  adjoiniDS 
lands  the  right  of  travel  over  tbe  strip,  coula 
not  be  considered  a  dedication  thereof  to  the 
public  as  a  highway,,  since  it  terminated  on 
private  land,  and  extended  neither  to  another 
way,  mill,  market,  nor  other  public  place. 
The  court  were  not  considering  the  effect  of 
the  statute  which  expressly  declares  that  land 
conveyed  by  the  owner  in  accordance  with  it 
shall  thenceforward  be  a  public  highway  to 
all  intents  and  purposes.  The  case  is,  there- 
fore, not  in  point ;  but,  if  it  were,  we  should 
hesitate  to  be  governed  by  it.  The  decision 
in  Simmovu  v.  Mumford  relied  for  its  support 
on  Woodyer  v.  Hodden,  5  Taunt.  125.  It  is, 
however,  now  settled  in  England,  contrary 
to  the  doctrine  of  that  case,  that  there  may  be 
a  highway  where  there  is  no  thoroughfare,  or 
passage  through :  or,  in  other  worob,  that  a 
road  or  street  closed  at  one  end,  and  which 
only  communicates  with  a  hiehway  at  the 
other  may  nevertheless  be  a  highway,  {TJie 
Rughby  Charity  v.  Merryweather,  11  East, 
875,  7wU  a;  Batcman  v.  Bluck,  18  Q.  B.  870, 
also  14  Enff.  L.  &  £q.  69 ;  Beg.  v.  Bumey,  81 
L.  T.  N.  8.  828,)  and  such  is  now,  by  the 
later  authorities,  the  established  rule  in  this 


country,  (P60f^  t.  Kinoman,  24  N.  T.  659 ; 
Saunders  v.  Towuend,  26  Hun,  808;  Peapls 
V.  Van  AUtyne,  42  N.  Y.  85;  Bartlett  v. 
Banfftrr,  67  Me.  460;  Sheaf  v.  F^le,  87  111. 
189,  also  29  Am.  Rep.  49,  and  note;  Adamt 
V.  Harrington,  114  Ind.  66;  Elliott,  Road» 
&  Streets,  1.)  This  doctrine  seems  to  ua 
more  reasonable  than  that  of  Woodyer  v. 
Hodden,  A  etU  de  sae  may  be  lined  with 
shops  and  other  places  of  business  to  which 
the  public  may  have  frequent  occasion  to  re- 
sort ;  and,  though  Aculdeeac  to-day,  it  may» 
whenever  the  public  convenience  shall  re- 
quire, be  extended  either  by  the  conveyance 
or  condemnation  of  other  lands  to  another 
way,  and  thus  become  a  thoroughfare.  As 
the  strip  of  land  in  question  became  a  high- 
way from  the  time  of  the  recording  of  the 
deed  of  it  to  the  city  of  Providence,  and  no 
action  bas  been  taken  by  the  board  of  alder- 
men declaring  it  useless  as  such,  we  are  of 
the  opinion  that  the  plaintiff  wrongfully 
erected  the  fence  on  it,  and  that  the  re- 
moval of  the  fence  by  the  defendant  did  not 
render  him  liable  as  a  trespasser. 

Plaintiff* e  petition  for  a  new  trial  denied^ 
and  dismissed,  with  costs. 


the  use  of  a  large  room  for  a  hall.  Ftench  v, 
Quincy,  8  Allen,  9. 

Leaalner  portions  of  a  publio  building  for  profit 
does  not  violate  a  condition  in  a  oonveyance  to 
municipal  autboritiee  on  oonsideration  that  cer- 
tain publio  buildings  shall  be  built  thereon  and 
providing  for  a  forfeiture  in  case  the  court-house 
Is  removed  therefrom.  Boiling  v.  Petersburg,  8 
Leigh,  224. 

Tbe  failure  to  keep  school  in  a  building  for  two 
years  is  not  a  breach  of  a  condition  in  a  oonveyance 
to  a  school  district  **for  the  purpose  of  building  a 
Bchoolbouse  thereon  and  to  be  Improved  for  the 
benefit  of  schools  and  for  no  other  use,**  with  a  pro- 
vision that  if  it  shall  cease  to  be  Improved  for  such 
purposes  for  the  period  of  two  years  In  succession 
the  land  shall  revert.  Crane  v.  Hyde  Park,  186 
Haas.  U7. 

The  mere  failure  to  have  school  taught  for  two 
years  Is  also  held  in  Ghige  v.  Boecawen  School  Dist. 
No.  7«  tti  N.  H.  282,  not  to  cause  a  reversion  under 
a  deed  to  an  academy,  providing  that  it  shall  revert 
tf  the  land  shall  cease  for  two  years  to  be  used  as  a 
location  for  a  scboolbouseand  teachers*  house,  and 
the  necessary  buildings  and  other  purposes  of  an 
academy  or  public  school. 

i^ure  to  rebuild  buildings  burned  does  not  for- 
feit a  title  which  is  given  on  condition  that  an  ed- 
ucational institution  *'be  permanently  located  ^  on 
the  premises,  and  that  on  failure  of  such  location 
within  the  time  named  and  on  repayment  of  the 
purchase  money  tbe  land  shall  revert.  Mead  t« 
Ballard, 74 U.S. 7  WalL 200, U.L.  ed.  19a 

The  abandonment  of  a  aeininary  and  «  comvej* 


anoe  of  its  property  were  held  not  to  create  a 
forfeiture  under  a  conveyance  for  seminary  pur- 
poses only,  where  it  was  reconveyed  and  used  in 
accordance  with  the  condition  at  the  time  the 
action  was  begun  to  enforce  the  forfeiture.  Mills 
V.  Bvansville  Seminary,  68  Wis.  186. 

Where  preaching  ceased  in  a  church  for  six  or 
seven  years,  during  which  time  it  was  out  of  re- 
pair, it  was  held  that  the  use  for  church  purposes 
was  not  abandoned  so  as  to  cause  a  forfeiture 
where  the  premises  were  repaired  and  used  for 
church  purposes  before  an  entry  was  made  for 
breach  of  a  condition,  that  the  land  should  revert 
unless  improved  for  that  purpose.  Osgood  v.  Ab- 
bott, 68  Me.  73. 

A  condition  tiliat  land  conveyed  to  a  religious  so- 
ciety shall  revert  when  no  longer  used  for  meet- 
ing purp^jses  is  not  broken  by  removal  of  the 
meeting-house  to  adjacent  ground  if  the  prem- 
ises are  still  needed  and  intended  to  be  used  for 
purposes  connected  with  the  meetings  of  the  so- 
ciety.  Garter  v.  Branson,  79  Ind.  14. 

Under  a  conveyance  in  trust  for  the  Methodist 
Bplscopal  Church  **so  long  as  they  use  it,  and  no 
longer,  and  then  to  return  back  to  the  owner,** 
the  trust  ceased  when  the  proper  church  authors 
itles  under  the  rulos  and  discipline  of  the  church 
totally  abandon  the  building  as  a  place  of  wor- 
ship.   Henderson  v.  Hunter,  69  Pa.  386. 

For  note  on  the  subject  of  the  forfeiture  of 
gifts  made  to  secure  the  location  of  public  build- 
ings, etc  see  Ayres  v.  Dutton  (Mich.)  18  L.  B.  A. 
Ml  a  A.IL 


IM. 


Chilton  t.  St.  Louis  db  L  M.  R  Co. 


M9 


MISSOURI  SUPREME  COURT  (Div.  1). 


Samuel  CHILTON  and  Wife,  AppU,, 

V, 

St  LOUIS  &  IRON  MOUNTAIN  R.  CO., 

BetpL 


(-. 
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1.  Whether  or  not  a  reflrnlatlon  ez- 
elndia^  colored  women  ttom  a  ear  set 

apart  for  ladles  to  reasonable  to  a  quesUon  of  law 
and  not  of  fftot  for  the  jury. 
2«   Error  in  sabinittin{g^  a  qnestion  of 
law  to  the  Jnry  to  harmless  if  their  deotoioa 
upon  the  questiou  to  correct. 

3.  The  provision  of  the  14th  Amend- 
ment  of  the  Federal  Conatitation  that 
no  state  shall  make  or  enforce  any  law  which 
shall  abridffe  the  privileges  or  immunities  of 
citiaeiis  does  not  undertake  to  confer  any  new 
riirhts  or  regulate  individual  rights,  but  simply 
prohibits  state  legislation. 

4.  A  carrier  may  ezdnde  a  colored 
woman  l^m  a  car  set  apart  for  ladies 
where  she  is  given  an  opportunity  to  ride  with 
people  of  her  own  color  in  a  oar  which  to  equal 
in  aooommodations  to  the  other. 

(Eebraaryd,  IfiOB.) 

APPEAL  by  complainants  from  a  Judg- 
ment of  the  Circuit  Court  for  St.  Louis  m 
favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  ejec- 
tion of  Mra.  Chilton  from  defendant's  train. 
Affirmed, 

Statement  by  MacFarlane*  J.: 
This  is  a  suit  by  plaintiff  Mary  Chilton  and 
her  husband,  who  were  of  African  descent,  to 
recover  damages  by  reason  of  the  agents  of  de- 
fendant removing  the  said  Mary  from  what 
was  known  as  the  **  ladies'  coach"  on  one  of 
defendant's  trains  on  which  she  was  a  passen* 
ger,  and  refusing  to  carry  her  therein.  De- 
fendant by  its  answer,  justified  its  action  on 
the  eround  that  it  had  adopted  a  regulation 
for  the  management  of  its  business  as  a  car- 
rier of  passengers,  which  was  then  in  force, 
and  known  to  plaintiffs,  which  prohibited 
persons  of  the  race  to  which  she  belonged 
from  occupying  the  ladies'  coach,  but  that 
it  had  supplied  for  the  use  of  plaintiff  and 
others  of  said  race  another  car,  equally  safe, 
comfortable,  commodious,  and  convenient, 
in  which  plaintiff  had  been  requested  to  take 
a  seat,  and  which  she  had  refused  to  do. 
The  evidence  tended  to  prove  the  issue.  The 
court,  of  its  own  motion,  gave  the  jury  the 
following  instructions :  "  (1;  If  the  jury  be- 
lieve from  the  evidence  in  this  case  that  at 
the  time  of  the  happening  of  the  occurrence 
complained  of  in  the  petition  it  was  a  regu- 
lation of  the  defendant  in  the  conduct  of  its 
business  of  carrying  passengers  on  its  cars 
between  St.  Louis  and  Carondelet  to  require 
colored  persons  (or  persons  of  African  de- 
•cent)  to  ride  in  cars  other  than  those  known 


Note.— In  connection  with  the  above  case,  see 
the  full  review.of  authorities  as  to  rights  of  colored 
pasKogers,  in  noU  to  Ex  parts  Plessy  (Ul  Ann.) 
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as  '  ladies'  cars, '  and  that  such  regulation* 
under  all  the  eyidence  in  this  case,  was  a  rea- 
sonable one,  and  that  defendant  was  ready 
and  willing  and  offered  to  carry  the  plaintiff, 
Mary  Jane  Chilton,  in  a  car  other  than  such 
ladies'  car,  which  was  a  reasonably  safe, 
commodious,  and  comfortable  car,  and  in 
which  there  was  sufficient  and  suitable  room 
for  her  to  be  carried,  .  .  .  and  that  the 
said  Mary  Jane  bad  notice  of  such  regula- 
tions, and  refused  to  comply  with  them,  and 
that  in  consequence  of  such  refusal  the  de* 
fendant's  agents  expelled  her  from  said  cars, 
using  no  more  force  than  was  necessary  for 
that  purpose,  then  the  jury  are  instructed  to 
return  a  verdict  for  the  defendant.  (2)  Al- 
though the  jury  may  believe  from  the  evi- 
dence that  it  was  a  regulation  of  the  defend- 
ant, in  the  conduct  of  its  business  of  carrying 
passengers  on  its  cars  between  St.  Louis  and 
Carondelet,  to  require  colored  persons,  or  per- 
sons of  African  aescent,  to  ride  in  cars  other 
than  ladies'  cars,  and  that  such  regulation, 
under  all  the  evidence  in  the  case,  was  a  rea- 
sonable one,  and  that  the  plaintiff,  Mary 
Jane,  had  notice,  of  such  regulation,  yet,  if 
they  further  believe  from  the  evidence  that 
the' defendant  was  not  then  and  there  ready 
and  willing  to  carry  the  said  Mary  Jane  in  a 
car  other  than  the  ladles'  car,  which  was  rea- 
sonably safe,  commodious,  and  comfortable, 
and  in  which  there  was  sufficient  and  suitable 
room  for  her,  then  they  will  find  for  the 
plaintiffs,  provided  they  further  belieye  that 
the  agents  of  defendant  expelled  her  from 
said  ladies'  car,  and  that  the  said  plaintiffs 
are  husband  and  wife."  The  other  instruc- 
tions bore  on  the  question  of  the  measure  of 
damages,  and  no  point  is  made  on  it.  Ver- 
dict and  judgment  for  defendant,  and  plain- 
tiffs appealea. 

Mr,  Everett  W.  Pattison*  for  appellants: 

The  question  of  what  rules  and  regulations 
are  reasonable  is  one  for  the  court  and  not  for 
the  jury. 

Chicago  A  N.  W.  B.  Co,  v.  WiUiarM,  65  111. 
185.  8  Am.  Rep.  641;  ]llinoi9  Cent,  R  Co,  v. 
Whtttemore,  48  III  423,  12  Am.  Dec.  183; 
Vedder  y.  FeUoios,  20  N.  T.  126;  Com.  v.  Pow- 
er, 7  Met.  696,  41  Am.  Dec.  465;  Eibbard  v. 
NeiD  York  A  B,  R,  Go.  15  N.  Y.  455;  State  y. 
Thompson,  20  N.  H.  266;  Wann  v.  Western  U. 
TeUg.  Co,  87  Mo.  472,  90  Am.  Dec.  895.  See 
also  Maples  y.  New  York  <t  N,  H,  R.  Co.  13 
Am.  L.  Kf  g.  ]N.  S.  285;  State  y.  Overton,  24 
N.  J.  L.  485. 

The  regulation  as  to  colored  persons  riding 
in  the  cars  was  not  reasonable. 

A  carrier  has  no  right  to  say  that  a  passen- 
ger shall  sit  in  any  particular  place  or  seat. 

Longe  v.  Home,  1  Car.  &  P.  610. 

A  carrier  has  no  riprht  to  make  a  regulation 
or  distinction  as  to  his  passengers,  based  solely 
on  the  ground  of  color  or  race. 

No  such  right  was  recognized  by  the  com- 
mon law. 

Chieago  d  N,  W.  R.  Co.  v.  Williams,  supra. 

That  was  precisely  a  parallel  case  with  the 
one  at  bar.  Mrs.  Chilton  did  not  wish  to  go 
into  a  car  where  there  were  no  women,  be- 


See  also  19  L.  R.  A.  710;  32  L.  R.  A.  566;  41  L.  R.  A.  432. 
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cause  it  was  getting  late,  and  she  was  unat- 
tended except  oy  two  children. 

Coger  v.  NorthtceaUrn  Union  Packet  Co, 
Iowa,  1898. 

Such  regulation  is  expressly  forbidden  by 
the  Constitution  of  Missouri,  and  by  the  Con- 
stitution and  Laws  of  the  United  States. 

Mo.  Const,  art  1,§8. 

••  Personal  rights  "  are  defined  by  Sir  Wm. 
Blackstone  to  be  "either  that  residuum  of  natu- 
ral liberty,  which  is  not  required  by  the  laws 
of  society  to  be  sacrificed  to  public  conven- 
ience; or  else  those  civil  privilef^s  which  so- 
ciety hath  engaged  to  provide,  in  lieu  of  the 
natural  liberties  so  given  up  by  individuals." 

1  Bl.  Com.  1^. 

••  Right  itself,  in  civil  society,  is  that  which 
any  man  is  entitled  to  have,  or  to  do.  or  to 
require  from  others,  within  the  limits  pre- 
pcribed  by  law." 

1  Kent,  Com.  610. 

Under  our  Constitution  the  female  plaintiff 
in  this  case  had  a  right  to  be  carried  just  as 
any  other  person  is  carried;  if  the  carrier  pro- 
vides a  separate  car  for  ladies,  this  plaintiff 
cannot,  on  account  of  her  color,  be  restrained 
or  disquslified  from  entering  that  car,  and  be- 
ing carried  therein.  Bhe  had  no  right  to  de- 
mand better  treatment  or  different  treatment 
than  others  received,  but  she  was  entitled  to 
precisely  the  same  treatment. 

Such  distinction  is  forbidden  by  the  14th 
Amendment  to  the  Constitution  of  the  United 
States. 

Slatioht&r-House  Coiei,  88  U.  S.  16  Wall.  86, 
21  L.  ed.  894. 

The  conductor  testifies  distinctly  that  the  in- 
Btructions  given  to  him  were  that  he  was  not 
to  put  colored  persons  off  if  they  got  into  the 
ladies'  car.  There  was  evidence  showing  that 
the  plaintiff  did  get  into  the  ladies'  car.  and 
was  afterwards  put  out  of  that  car  and  off  the 
train,  and  not  a  particle  of  evidence  con- 
tradictory thereof.  Yet  by  the  instructions 
Siven  to  the  Jury  this  question  ia  wholly  with- 
rawn  from  them. 

Instructions  should  not  be  so  framed  as  to 
exclude  from  the  jury  the  consideration  of  the 
points  which  are  fairly  raised  by  the  evidence 
on  each  side. 

Hinei  v.  McKinney,  8  Mo.  882;  Clark  v. 
Eammerle,  27  Mo.  65;  Mead  v.  Brotherton,  HO 
Mo.  201;  Sawyer  v.  Hannibal  db  8t.  J.  R.  Co. 
87  Mo.  240;  Sig&non  v.  Pomeroy,  18  Mo.  620. 

Mr.  Jolm  W.  Dr^rden*  for  respondent: 

The  court  rightfully  submitted  the  question 
of  the  reasonableness  of  the  regulations  to  the 
Jury. 

A  regulation  excluding  colored  persons 
might  be  reasonable,  or  it  might  not  be  rea- 
sonable, according  to  circumstances.  Of  the 
existence  of  such  circumstances,  and  of  how 
far  they  would  furnidi  reason  for  the  enac^ 
ment  of  a  rule,  was  within  the  province  of  the 
Jury. 

1  Starkie,  Ev.  6th  Am.  ed.  *450,  451;  8UUe 
v.  Overton,  24  N.  J.  L.  485;  Day  v.  Ow»,  5 
Mich.  620,  72  Am.  Dec.  62. 

The  regulation  requiring  colored  persons  to 
ride  in  cars  other  than  ladies'  cars  was  not  per 
96  an  unreasonable  regulation  in  law. 

What  more  can  the  traveler  ask  than  to  be 
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entertained  or  carried  with  reasonable  com- 
fort, safety,  and  convenience? 

Fell  V.  EnigM,  8  Mees.  &  W.  269. 

Surely,  the  difference  between  seats  covered 
with  enameled  cloth,  and  seats  covered  with 
;>lush,  is  not  so  great,  as  that  one  should  con- 
sider himself  greatly  wronged,  if  not  allowed 
to  choose  between  them. 

Day  V.  Ofjoen,  tupra;  Wettehester  d  P.  S. 
Co,  V.  Miles,  65  Pa.  209,  93  Am.  Dec.  744; 
Chicago  A  N.  W.  £L  Co.  v.  WiUiamM,  65  IlL 
185, 9  Am.  Rep.  641. 

The  reservation  of  the  special  car  was  for 
white  female  passengers  and  attendants  only^ 
and  not  for  female  passengers  generally. 

Mo.  Const,  art.  1,  g  8,  does  not  affect  the 
question. 

A  rule  separating  the  negro  and  the  white 
man  does  not  impose  upon  the  negro  any  re- 
straint of  personal  rights  other  than  such  as  is 
laid  upon  other  persons  under  like  circum- 
stances. 

The  provisions  of  the  14th  Amendment  to 
the  Constitution  o|  the  United  States  do  not 
affect  the  question. 

The  United  States  Supreme  Court  has  con- 
strued that  clause  to  refer  only  to  such  rights 
or  privileges  as  are  peculiar  to  citizens  of  the 
United  States  government  as  such,  and  not 
those  derived  from  their  being  citizens  of  the 
different  states. 

8laughter-Hou9e  Caees,  88  U.  8. 16  WaU.  86» 
21  L.  ed.  894. 

M»cFarlane9  J.,  delivered  the  opinion 
of  the  court: 

1.  It  is  insisted  that  the  regulation  of  de- 
fendant in  conducting  its  business  of  carrier 
of  passengcre,  in  this  state,  which  excluded 
a  woman  from  a  car  set  apart  for  ladies  merely 
on  account  of  color  was  unreasonable,  and 
was  forbidden  by  the  Constitutfoa  and  laws 
of  the  United  States  and  of  thts  state,  and 
the  court  committed  error  In  declaringother- 
wise  in  its  instructions  to  the  jury.  Whether 
this  regulation,  the  facta  being  undisputed, 
was  a  reasonable  one,  was  a  question  of  law 
to  be  determined  by  the  court,  and  in  sub- 
mittine  it  as  a  question  of  fact  to  the  jury 
the  court  committed  error.  Rorer,  Railroads, 
227 ;  Illinois  Cent,  R.  Co.  v.  Whitttmore,  4S 
111.  420,  12  Am.  Dec.  188;  8^th  Florida 
R,  Co.  V.  Rhodes,  25  Fla.  40,  8  L.  R.  A. 
783.  If  the  regulation  was  a  reasonable  one, 
as  a  matter  of  law,  and  not  in  violation  of 

Klaintiff's  rights,  then  the  error  was  harm- 
sss,  and  should  not  reverse  the  judgment. 

2.  The  real  question  relied  upon  by  plain^ 
tiff  was  that  the  regulation,  ana  the  enforce- 
ment of  it,  depriv^  her  of  certain  personal 
rights  which  were  enjoyed  by  others,  and 
placed  her  under  restraints  which  were  not 
laid  upon  others,  solely  on  account  of  her 
color  and  race,  contrary  to  the  ConstitutioQ 
of  the  United  States  and  the  state  of  Missouri. 
The  provisions  of  the  Constitution  which 
plaintiff  claim  prohibit  such  a  regulation  are 
the  following  clause  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States  and 
section  8,  art.  1,  of  the  Constitution  of  Mis- 
souri of  1865,  then  in  force.  The  former  pro- 
vides ''that  no  state  shall  make  or  enforce 
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any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States. "  The  latter  provided  **  that  no  person 
can,  on  account  of  color,  ...  be  sub- 
jected in  law  to  any  other  restraints  or  dis- 
aualifications  in  regard  to  any  personal  rights 
lan  such  as  are  laid  upon  others  under  Tike 
circumstances. "  In  regard  to  the  foregoing 
clause  of  the  Constitution  of  the  Iniitea 
States,  it  has  been  held  that  it  does  not  un- 
dertake to  confer  new  rights,  nor  does  it  un- 
dertake to  reprulate  individual  rights.  It  is 
■i  mply  prohibitory  of  state  legislation.  "  In- 
dividual invasion  of  individual  rights  is  not 
the  subject-matter  of  the  amendment. "  (Xvil 
RighU  Casei,  109  U.  S.  8,  27  L.  ed.  886; 
JViiwflW  V.  Judah  (Mo.)  19  8.  W.  Rep.  1109. 
The  Legislature  had  not  undertaken  to  reg- 
ulate railroads  in  the  manner  of  carry  in  e 
passengers  in  the  state,  and  the  provision  of 
the  state  Constitution,  9upra,  certainly  does 
not  undertake  to  denv  to  colored  persons  the 
equal  protection  of  the  laws. 

3.  A  railroad  corporation,  as  a  common  car- 
rier, has  no  right  to  make  unjust  discrimina- 
tion against  any  passenger,  whatever  his 
color,  race,  or  sex ;  and  any  reflation  which 
would  have  unjustly  discriminated  against 

glaintiff  on  account  of  her  color  alone  would 
ave  been  contrary  to  the  principles  of  the 
common  law  as  well  as  the  said  provision  of 
the  Constitution.  If  the  regulation  was  rea- 
sonable and  Just,  no  rights  guaranteed  her 
were  denied.     The  civil   rights  to   which 

Slaintiff,  as  a  passenger,  was  entitled  from 
efendant  as  a  carrier  was  a  carriage  in  a  car 
in  which  accommodations,  safety,  and  protec- 
tion were  afforded  her  equal  to  what  was  af- 
forded other  passengers  payine  the  same  fare. 
It  is  said  in  Younger  v.  Judah,  supra:  **  We 
believe  it  is  conceded  on  all  hands  that  a 
common  carrier  of  passengers  mav  make  and 
enforce  reasonable  rules  for  seating  passen- 
f;ers :  and  it  has  been  held  that  such  a  carrier, 
in  the  absence  of  any  statute  to  the  contrary, 
may  separate  white  and  black  passengers  in 
a  public  conveyance,  as  a  railroad  train,"— 
citing  Weit  Chester  &  P.  B,  Co,  v.  Miles,  55 
Pa.  m,  98  Am.  Dec.  744. 

In  speaking  of  the  rules,  almost  univer- 
sally adopted  by  carriers,  of  separating  pas- 
sengers into  classes  and  providing  different 
parts  of  the  conveyance  lor  them,  a  distin- 
guished writer  says:    '*No  legal  right  is 


thereby  denied,  and  no  one  can,  therefore, 
complain.  Provision  is  accordingly  made 
for  such  a  separation,  almost  universally,  by 
steamboats  and  railway  carriers,  and  the  nec- 
essary regulations  to  enforce  it  are  adopted, 
and  such  regulations  have  been  held  to  be 
not  only  lawful,  but  highly  commendable." 
Hutchinson,  Carr.  §  542.  The  right  of  a  car- 
rier to  provide  separate  accommodations  for 
colored  passenffersis  recognized  intheopinion 
of  Justice  Clifford  in  case  of  HaU  v.  De  Cuir, 
95  U.  8.  485,  24  L.  ed.  547.  Statutes  of 
Tennessee  and  Mississippi,  permitting  the 
separation  of  white  from  black  passengers, 
where  equal  accommodations  afforded,  and 
rules  of  carriers  in  accordance  with  such 
statutes  were  held  reasonable  by  the  supreme 
courts  of  said  states.  Ohesapealce,  0,  d  8,  E. 
Go.  V.  Wells,  85  Tenn.  614 ;  LoutsviOe,  y.  0. 
A  T,  B.  Co.  V.  State,  66  Miss.  670.  In  the 
first  of  these  cases  the  court  says :  **  We  know 
of  no  rule  that  requires  railroad  companies 
to  yield  to  the  disposition  of  passengers  to 
arbitrarily  determine  as  to  the  coach  in  which 
they  take  passage. "  In  another  case  the  same 
court,  in  speaking  of  a  regulation  setting 
apart  a  car  for  ladies,  says:  "A  passenger 
may  not  dictate  where  he  will  sit,  or  in 
which  car  he  will  ride.  If  he  is  furnished 
accommodations  equal  in  all  respects  to  those 
furnished  other  passengers  on  the  same  train, 
he  cannot  complain. "  Memphis  dt  C.  B.  Co. 
V.  Benson,  85  Tenn.  627.  See  also  Rorer, 
Railroads,  969;  Eouek  v.  Southern  Pac.  B. 
Co.  88  Fed.  Rep.  226 ;  MeOvinn  t.  Forbes,  87 
Fed.  Rep.  689 ;  Day  v.  Owen,  5  Mich.  520, 
72  Am.  Dec.  62.  While  the  instructions 
only  required  defendant  to  furnish  plaintiff 
a  seat  in  a  car  which  was  reasonably  safe, 
commodious,  and  comfortable,  the  evidence 
shows  without  conflict,  we  titiink,  that  the 
car  in  which  she  was  requested  to  ride  was 
equal  in  these  accommodations  to  the  one  in 
which  she  insisted  on  riding;  and  whether 
the  instruction  required  less  in  the  way  of 
accommodations  than  the  law  entitled  her  to 
it  is  not  necessary  to  inquire.  We  do  not 
think  the  regulation  complained  of  deprived 
plaintiff  of  any  of  the  civil  rights  guaranteed 
to  her  under  the  Constitution  of  this  state 
then  in  force,  and  the  judgment  should  be  and 
is  aprmed. 
All  concur. 
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STATE  of  Wisconsin,  ex  rd.  COVENANT 

MUTUAL   BENEFIT  ASSOCIATION 

of  Illinois, 

W.  M.  ROOT,  Insurance  Commissioner. 

( Wte. ) 
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aasodLation  mi  an  aMesflment  company 
is  not  destroyed  so  as  to  deprive  it  of  the 
privilege  of  doiDsr  buslxieBB  in  Wiaoonoln  on  oom- 
plianoe  with  the  provtsions  of  Laws  1891,  chap. 
418,  by  the  facts  that  it  airrees  to  pay  the  assured 
a  definite  sum  and  has  established  rates  of  pre- 
miums whloh  it  is  authorized  to  receive  in  ad- 
vance if  it  has  no  *'  legal  reserve  **  but  merely  an 
** emergency  fund**  and  its  contracts  expressly 


lion.— On  the  exact  question,  What  is  aoscos- 
ment  insurance  or  insurance  done  upon  the 
ansfiwment  planf  this  seems  to  be  a  pioneer  case. 

To  the  effect  that  benefit  certificates  issued  by 
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mutual  companies  constitute  insurance  pdides* 
see  Brace  v.  Chartrand  (Colo.)  12  T«  B.  A.  S09,  and 


See  also  23  L.  R.  A.  86;  36  L.  R.  A.  689. 
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authorise  it  to  levy  aflaeaBinents  beyond  those 
designated  in  its  Ubies. 
8.  TovBkgn  asseasment  insoranoe  com- 
panles  have  a  ri^i^hty  under  Laws  1891,  chap. 
418,  to  a  license  to  do  business  in  Wisoonsin  upon 
oomplyiner  with  the  conditions  imposed  bj  ttiat 
Act,  of  which  the  insurance  oommissloner  has 
no  discretion  to  deprive  them. 

(January  10, 188B.)  < 

PETITION  for  mandamus  to  compel  the  In- 
surance commissioner  to  issue  to  relator  a 
license  authorizing  it  to  do  an  assessment  in- 
surance business  within  the  state  in  accord- 
ance with  the  provisions  of  Laws  1891,  chap. 
418.     Granted. 

Statement  by  Cassoday,  J,: 

It  appears  from  the  record  that  May  18, 
1892,  the  relator  upon  leave  granted  filed  a 
petiiion  in  this  court,  for  an  alternative  writ 
of  mandamus,  and  stated  therein,  in  effect,  the 
incorporation  and  organization  of  said  relator 
under  the  laws  of  Illinois,  its  cbaracter  and 
methods  of  doing  busintss,  and  prayed  that  a 
writ  of  mandamus  issue  out  of  this  court 
directed  to  the  defendant  as  commissioner  of 
insurance  for  the  state,  commanding  him  to 
issue  to  your  petitioner  a  license  in  due  form 
of  law  under  and  according  to  the  terms  and 

E revisions  of  Laws  1891,  chap.  418,  authoriz- 
]g  the  relator  to  do  business  within  the  state 
of  Wisconsin  accordingly,  or  show  cause  why 
be  should  not  do  so.  That  such  writ  was 
thereupon  issued  accordingly  returnable  May 
27,  1892.  That  the  defendant  thereupon  and 
on  May  27, 1893,  made  and  returned  an  answer 
to  said  alternative  writ  in  effect  denying  any 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  several  of  the  allegations  contained 
in  said  petition,  and  also  containing  counter 
allegations.  That  May  28,  1892,  the  relator 
replied  to  the  defendant's  said  answer,  taking 
issue  therewith  in  several  particulars,  and  that 
thereupon  and  on  May  28.  1892,  this  court 
made  an  order  herein  to  the  effect  that  this 
action  be  sent  to  the  circuit  court  for  Dane 
county  and  the  issues  of  fact  herein  there  tried 
and  determined  by  said  court,  without  a  Jury, 
and  that  upon  making  and  rendering  its  find- 
ings and  decision  upon  said  issue  of  fact,  said 
court  was  therein  ordered  and  directed  to  make 
return  to  this  court  of  the  testimony  taken 
therein,  together  with  its  finding  of  facts  based 
thereon,  and  all  papers  and  proceedings  con- 
stituting the  record  in  this  action.  That  in 
pursuance  of  said  order  the  record  herein  was 
transmitted  to  said  court  and  the  testimony 
was  taken  therein  before  the  same  and  said 
court  has  made  its  findings  of  fact  therein,  all 
of  which  has  been  duly  certified  to  this  court. 
That  said  findings  are  to  the  effect  following, 
to  wit: 

1.  That  the  relator  was  duly  incorporated 
and  organized  January  9,  1877.  under  the 
General  Laws  of  Illinois,  and  did  business  as 
an  insurance  company  from  that  time  until 
February,  1891. 

2.  That  from  the  date  of  its  organization  to 
February,  1891,  it  issued  a  certificate  or  con- 
tract to  Its  members,  of  which  a  copy  is  in  the 
record  marked  "Exhibit  I,"  and  used  no 
t9L.R.A. 


other  form  of  contract  in  any  of  the  states  in 
which  it  did  business  up  to  February,  1891. 

8.  That  in  February,  1891,  said  relator 
amended  its  articles  of  incorporation  so  as  to 
comply  with  and  become  incorporated  under 
the  General  Laws  of  Illinois,  adopted  Julv  1, 
1887,  and  that  as  thus  organized  it  has  done 
business  ever  since  Februair  1,  1891. 

4.  That  in  February,  1891,  said  relator 
adopted  a  constitution,  bv-laws,  rules,  and 
regulations,  a  copy  of  which  la  In  the  record 
and  marked  "Exhibit  A,"  and  contained, 
among  other  things,  the  following,  to  wit^ 

(Art.  2).  The  object  and  business  of  this 
association  shall  be  to  afford  beneficial  aid  and 
assistance  to  the  widows,  orphans,  heirs,  or 
devisees  of  deceased  members  or  to  totally  dis- 
abled members;  that  the  membership  of  this 
association  shall  be  composed  of  Odd  Fellows, 
their  wives  and  widows  and  other  persons  who 
shall  be  of  sound  health  not  over  sixty  years 
of  age  and  passed  the  regular  medical  exami- 
nation. 

f  Art.  8).  That  the  officers  shall  be  elected  by 
the  board  of  managing  directors  annually. 

(Art.  4).  That  the  directors  shall  be  of  two 
classes,  first,  managing  directors,  second,  ad- 
visory directors.  That  the  managing  directors 
shall  consist  of  twelve  members,  a  majority  of 
whom  shall  be  residents  of  Illinois,  and  Odd 
Fellows  of  five  years'  good  standing,  and  shall 
be  elected  by  ballot  at  the  annual  meeting  of  the 
association,  and  shall  have  general  and  direct 
management  and  supervision  of  the  business  of 
the  association  and  control  all  its  funds  and 
other  property.  That  the  advisory  directors 
shall  consist  of  residents  of  the  state  where  the 
association  may  be  transacting  business  and 
shall  have  general  advisory  supervision  of  the 
affairs  of  me  association  in  their  respective 
localities. 

(Art.  5).  That  the  annual  meeting  shall  be 
held  at  Galesburg,  Illinois,  on  the  second 
Wednesday  of  February  of  each  year  upon  at 
least  thirty  days'  prior  notice;  that  the  entire 
board  of  managing  and  advisory  directors 
shall  meet  annually  immediately  at  the  close 
of  the  annual  meeting  in  each  February;  that 
each  person  in  membership  February  14,  1889, 
and  all  Odd  Fellows  and  the  wives  and  wid- 
ows of  Odd  Fellows  who  should  thereafter  be 
admitted  or  restored  to  membership  should  be 
entitled  to  one  rote  for  each  $1,000  indemnity 
or  fractional  part  thereof  he  or  she  holds  in 
the  association  and  may  appear  and  vote  in 
person  or  by  proxy. 

(Art.  6).  That  all  moneys  received  bv  the 
association  from  whatever  source  should  be 
placed  in  and  belong  to  one  of  the  following 
funds,  to  wit:  The  mortuary  fund,  the  reserve- 
emergency  fund,  the  advance  fund  or  the  gen- 
eral fund;  and  all  such  funds  should  be  used 
or  invested  under  the  direction  of  the  manag- 
ing directors  and  held  in  trust  for  the  benefit 
of  the  membership  as  may  be  provided  in  the 
rules  and  regulations. 

(Art.  7).  That  such  constitution  and  by-lawi, 
or  any  part  thereof,  may  be  amended  as  pre- 
scribea;  that  the  rules  and  regulations  then 
adopted  contained,  among  other  things,  the 
foUowing,  to  wit:  that  an  executive  board  of 
five  members  designated  should  audit  all  death 
and  total  disability  claims;  that  the  aecretaiy 
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should  keep  full  records  of  the  meelings  and 
of  all  the  transactions  and  business  of  the  asso- 
ciation and  a  register  of  all  members  with  their 
names,  ages,  postoffice  addresses,  losses,  and 
deaths,  claims  paid  and  unpaid,  assessments  or 
mortuary  calls  made  and  collected,  and  annu- 
idly  or  oftener  if  required  exhibit  a  full  state- 
ment of  the  business  and  condition  of  the  asso- 
ciation; that  the  treasurer  should  at  the  close 
of  each  fiscal  year  and  oftener  if  required  make 
a  full  report  of  the  finances  of  the  association, 
and  securities  in  his  hands  and  control. 

(Art.  8).  That  the  president,  secretary,  and 
treasurer  and  other  officers,  agents,  and  em- 
ploy&  if  required  should  each  furnish  bonds 
for  the  faithful  performance  of  their  several 
duties  in  such  sums  as  may  from  time  to  time 
be  fixed  by  the  managing  directors. 

(Art.  4).  That  the  secretary  should  keep  sep- 
arate accounts  of  the  several  funds  of  the  asso- 
ciation and  the  Interest  arising  therefrom, 
\rbich  interest  should  belong  to  and  become  a 
part  of  the  respective  funds  from  which  it  ac- 
crued; that  any  surplus  not  required  in  con- 
ducting the  regular  Dusiness  of  the  association 
belonging  to  any  one  or  all  of  these  funds 
should  be  Invested  bv  the  managing  director 
as  prescribed;  that  all  moneys  realized  or  re- 
ceived by  the  association  from  assessments  or 
bi-monthly  calls  made  and  collected  from  mor- 
tuary or  total  disability  purposes  should  belong 
to  and  be  placed  in  the  mortuary  fund  and  no 
part  or  portion  of  this  fund  should  be  used  in 
any  manner  or  appropriated  for  anv  purpose 
other  than  the  payment  of  death  and  total  dis- 
ability claims  ana  the  protection  of  the  mor- 
tuary fuDd,  except  that  the  managing  directors 
may'set  aside  and  transfer  to  the  reserve  emer- 
gency fund  20  per  cent  or  less  of  the  total 
amount  collected  from  time  to  time  for  mortu- 
ary and  total  disability  purposes,  which  amount 
when  so  set  aside  and  transferred  should  be 
securely  invested  and  held  in  trust  for  the  ex- 
clusive benefit  of  the  members  of  the  associa- 
tion to  be  used  onlv  for  the  payment  of  death 
losses  or  total  disability  claims  that  may  occur 
in  any  one  year  in  excess  of  the  rate  stated  in 
the  actuaries'  tables  of  mortality,  and  to  pro- 
vide for  and  pav  the  actual  increase  of  cost  by 
reason  of  the  advancing  age  of  members  ana 
annually  to  January  1,  1897  (provided  ic  the 
Judgment  of  the  management  it  can  be  safely 
done)  to  equitably  distribute  for  use  in  paying 
mortuary  premiums  and  unappropriated  sur- 
plus derived  from  the  contributions  made 
Uiereto  during  the  six  res|)ective  preceding 
years  on  the  death  of  a  member  who  shall  have 
contributed  to  the  reserve  emergency  fund  six 
years,  to  return  to  his  beneficiary  the  unused 
and  unappropriated  portion  of  such  reserve 
emergency  fund  which  may  have  been  con- 
tributed by  said  deceased  member  in  his  life- 
time; that  all  moneys  realized  from  fees,  dues, 
expenses,  premiums,  or  assessments,  or  re- 
ceived by  the  association  from  anv  other  source 
and  not  properly  belonging  to  either  the  mor- 
tuanr,  reserve,  emergency,  or  the  advance 
fund,  should  be  placed  in  the  general  fund, 
and  each  member  should  pay  twelve  and  one 
half  cents  per  month  on  each  $600  insurance 
carried,  which  should  be  collected  with  each 
bi-monthly  mortuary  call;  that  all  agencies  and 
^neral  expenses  should  be  paid  from  this  fund 
19  L.  R.  A. 


Age 

Bate 

Aire 

Rate 

Age 

Bate 

Affe 

21 

910.68 

81 

912.21 

41 

915.19 

61 

22 

10.77 

82 

12.40 

42 

15.78 

62 

28 

10.87 

88 

12.00 

48 

16.44 

63 

24 

10.90 

84 

12.88 

44 

17J» 

54 

26 

11.06 

85 

18.U8 

45 

17.97 

56 

20 

11.26 

80 

13.27 

46 

18.93 

66 

27 

11.44 

87 

13.66 

47 

19.89 

W 

28 

11.04 

88 

18.84 

48 

20.95 

68 

29 

11.83 

88 

14.28 

49 

«.00 

69 

80 

12.0ei 

40 

14.61 

60 

28.25 

60 

and  when  it  should  be  in  exce$(S  of  the  current 
mortuary  requirements,  the  managing  direct- 
ors might  transfer  such  excess  into  the  mortu- 
ary fund;  that  all  moneys  received  by  the  asso- 
ciation as  advance  premiums  or  deposited  with 
it  to  provide  for  the  payment  of  future  bi- 
monthly calls  or  assessments  should  be  placed 
in  the  advance  fund  and  used  as  prescribed  ex- 
cept upon  the  death  of  the  Insured  for  whose 
benefit  the  advance  deposit  was  made.  Any 
unused  portion  thereof  should  be  withdrawn 
and  paid  with  a  certificate  at  its  maturity  in 
addition  thereto;  that  the  investment  and  man- 
agement of  all  the  funds  belonging  to  the  asso- 
ciation should  be  under  the  directions  of  the 
board  of  managing  directors. 

(Art.  6).  That  an  advance  premium  in  ac- 
cordance with  the  following  table  must  be  col- 
lected with  each  application  for  membership— 
to  wit:  $7  on  $500  certificate;  $9  on  $1,000; 
$11  on  $1,500:  $13  on  $2,000;  $15  on  $2,500; 
$20  on  $5,000;  $30  on  $7,500;  $35  on  $10,000; 
with  limitations  as  to  age.  The  following 
shall  be  the  annual  cost  upon  each  $1,000  in- 
demnity carried: 

Bate 
$24.60 
26.04 
27.67 
29.80 
81.22 
83.38 
86.54 
88.04 
40.82 
48.80 

Indemnity  for  $500  may  be  carried  for  one 
half  above  rales.  The  above  rates  provide  for 
the  accumulation  of  a  mortuary  reserve  emer- 
gency and  general  fund;  that  in  February, 
1891,  at  the  time  of  the  amendment  of  the  ar- 
ticles of  said  corporation  the  said  corporation 
adopted  a  new  form  of  contract,  a  copy  of 
which  is  in  the  record  as  "  Exhibit  C."  The 
whole  of  the  blank  form  of  the  contract  or  cer- 
tificate, except  the  illustration  at  the  head 
thereof,  and  conditions  three  to  seven  inclu- 
sive, and  certain  instructions  and  information 
not  material  to  the  questions  before  this  court, 
is  printed  below.  This  certificate  witnesses 
that  in  consideration  of  the  receipt  of  the  reg- 
ular membership  fee,  the  payment  of  all  bi- 
monthly premiums  or  assessments  hereinnfter 
required  and  the  representations,  agreements, 
and  warranties  made  in  the  application   for 

membership  of of county  of 

state  of a  copy  of  which  i« 

hereunto  annexed  and  the  agreement  of  b 

part  to  accept  and  comply  with  all  the  provis- 
ions hereinafter  stated,  the  Covenant  Mutual 
Benefit  Association  of  Illinois  does  hereby 
issue  this  certificate  and  constitutes  the  above- 
named  applicant  hereinafter  termed  the  in- 
sured a  member  of  the  said  association  (and 
agrees  to  pay  from  its  mortuary  fund  and  not 
otherwise  except  as  hereinafter  provided  as  a 

benefit  to if  living,  if  not,  to  the  legal 

heirs  or  devisees  of  the  insured  at  the  associa- 
tion's office  in  Qalesburg,  Illinois,  within  ninety 
davs  from  the  receipt  by  said  association  of 
full  and  satisfactory  proofs  of  a  valid  claim 
under  this  contract  conditioned  upon  the  death 
of  the  insured  from  any  cause  not  exempted 
by  the  provisions  and  agreements  contained  in 
18 
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■aid  application  or  this  certificate  the  sum  of 

dollars  together  with  such  part  of   the 

emergency  fund  as  shall  be  due  under  the 
terms  of  this  contract,  any  unpaid  premiums 
or  other  indebtedness  to  be  first  deducted 
therefrom.  Provided,  especiall^r,  that  the  cer- 
tificate and  the  provisions,  requirements,  con- 
ditioDSy  agreements,  representations,  and  war- 
ranties set  forth  on  the  succeeding  pages  or 
contained  in  the  said  application  shall  be  talicn 
together  and  in  such  entirety  shall  constitute 
a  contract  of  insurance  between  the  said  asso- 
ciation and  the  insured;  and  provided,  further, 
that  this  certificate  is  issued  solely  upon  the 
statements,  representations,  and  warranties 
made  in  the  aforesaid  application,  and  shall 
not  go  into  effect  or  remain  in  force  and  bind- 
ing upon  the  association  unless  such  state- 
ments, representations,  and  warranties  are  true 
and  the  insured  shall  fully  comply  with  all  the 
conditions,  requirements,  and  agreements  con- 
tained in  this  contract,  in  event  the  insured  be- 
comes totally  and  permanently  disabled;  and 
such  disability  is  determined  by  the  medical 
director  and  the  executive  board  of  this  asso- 
ciation. This  policy  may  be  surrendered, 
properly  receipted,  at  one  half  of  its  face 
value. 

This  certificate  is  Issued  and  accepted  sub- 
ject to  the  following  express  conditions,  re- 
quirements and  agreements: 

1.  To  provide  for  the  payment  of  all  death 
claims  or  other  current  expenses  and  to  main- 
tain an  emergency  or  reserve  fund  to  guarantee 
the  prompt  payment  in  full  of  all  future  obli- 
gations there  shall  be  due  according  to  the 
mortality  experience  and  emergency  fund  re- 
quirements of  the  association,  and  payable  at 
its  general  ofiSce  in  Galcsburg,  Illinois,  on  the 
first  business  day  of  January,  March,  May, 
July,  September,  and  November,  respectively, 
of  each  and  every  year  during  the  continuance 
of  this  contract  a  bi-monthly  premium  or  as- 
sessment based  upon  the  annexed  table  of  rates 
and  graded  according  to  age  and  amount  of 
benefits  named  therein;  provided,  however, 
that  at  such  time  or  times  as  the  insured  shall 
be  entitled  to  the  advantages  of  the  emergency 
fund  as  hereinafter  stated,  the  board  of  man- 
agers may  readjust  the  grading  or  basis  of  the 
bi-monthly  assessments  or  premiums  due 
thereafter  in  accordance  with  the  amount  of 
such  emergency  fund  then  available,  the  cur- 
rent a^e  of  members  and  the  mortality  experi- 
ence of  the  association,  and  provided  further 
that  whenever  the  laws  of  any  county,  state, 
county  or  municipality  where  the  insured  re- 
sides shall  require  special  tax  or  license  fee  to 
be  paid  by  this  association  then  the  bi-monthly 
calls  in  each  year  may  be  so  adjusted  as  to 
equitably  cover  such  tax  or  license  fee.  If  the 
bi-monthly  premium  as  above  provided  is  not 
received  by  the  association  within  each  of  the 
calendar  months  designated  above  whether 
notice  is  actually  received  by  the  insured  or 
not  this  contract  shall  terminate  and  all  rights 
and  benefits  hereunder  be  absolutely  forfeited 
by  the  association.  The  insured  may,  how- 
ever, pay  annually  or  semi-annually  in  ad- 
vance in  accordance  with  the  rates  given  in  the 
table  of  rates  indorsed  hereon  for  such  pay- 
ments. 

2.  The  net  amount  received  from  bi-monthly 
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premiums  or  calls,  leas  the  amounts  herefn- 
after  provided  for  the  general  and  emerseDcy 
funds  shall  constitute  the  mortuary  fund,  and 
shall  only  be  used  for  the  payment  of  death 
claims  and  the  protection  of  the  mortuarj 
fund,  except  that  the  first  mortuary  premium 
paid  under  this  certificate  shall  be  charged 
with  an  equitable  proportion  of  the  medical 
examination  fees  actually  paid  by  the  associa- 
tion during  the  two  preoedine  months.  Twen- 
ty-five cents  on  each  $600  of  insurance  to  be 
collected  bi-monthly  (which  is  included  in  the 
above-mentioned  table  of  rates)  shall  be  carried 
to  the  general  fund  to  provide  for  agency  and 
general  expenses,  and  when  said  fund  shall  be 
in  excess  of  the  current  and  emergency  re- 
quirements of  the  association  such  excess  shall 
be  converted  into  the  mortuary  fund.  To 
provide  for  the  actual  increase  ox  cost  by  rea- 
son of  the  advancing  age  of  members  and  the 
payment  of  death  losses  in  excess  of  the  actua- 
ries mortality  tables,  twenty  per  cent  of  the 
mortuary  premium  received  under  this  certifi- 
cate may  be  converted  into  the  emergency 
fund  and  held  in  trust  as  provided  in  the  by* 
laws  for  the  exclusive  benefit  of  the  members, 
to  be  used  only  for  the  purposes  named  above; 
•except  that  after  this  certificate  has  been  ia 
force  for  six  years  from  the  first  day  of  Jan- 
uary following  its  date  and  annually  there- 
after there  shall  be  an  equitable  distribution 
for  use  in  paving  future  mortuary  premiums 
of  so  much  of  the  then  unappropriated  emer- 

fency  fund  and  its  accumulations  as  are  deri va- 
le from  the  contributions  made  thereto  during 
the  sixth  respective  preceding  year,  and  except 
further  that  upon  the  death  of  the  insured 
after  this  certificate  has  been  in  continuous 
force  six  years  from  the  fir^t  of  January  fol- 
lowing its  date,  there  shall  be  due  to  the 
beneficiaries  hereunder,  payable  in  like  man- 
ner and  under  the  same  conditions  as  the  bene- 
fits named  herein  such  part  of  the  then  total 
emergency  fund  and  its  interest  accumulations 
as  the  association's  actuary  shall  determine 
legally  due  in  proportion  to  the  contributions 
made  by  the  insured  thereto.  (Upon  the  back 
of  said  policy  and  as  a  part  thereof  is  the  fol- 
lowing:) 
Table  of  rates  on  each  one  thousand  dollars. 
The  following  rates  include  the  amount  set 
aside  for  the  reserve  emergency  fund  and  for 
total  disability  and  expense  purposes.  Here 
follows  a  table  of  the  annual  rate,  being  th» 
same  as  in  section  2,  article  6.  of  the  Constitu- 
tion, supra,  and  also  including  the  rates  when 
paid  semi-annually  and  bi-monthly,  and  also 
where  compared  with  the  annual  cost  of  old 
line  companies;  .  .  .  $500  indemnity  may 
be  secured  at  one  half  the  above  rates.  These 
rates  are  based  upon  the  actuaries'  mortality 
tables,  which  are  lully  twenty  per  cent  higher 
than  the  average  mortality  cost  experienced  by 
the  American  life  companies  during  the  past 
thirty  years.  Any  annual  mortality  in  excess 
of  the  above  rates  for  current  ages  (which 
may  be  loaded  twenty  per  cent  for  the  reserve 
emergency  fund)  shall  be  paid  from  such  fund 
without  assessment;  and  that  said  corporation 
as  thus  organized  continued  to  do  life  insur- 
ance business  from  February,  1891,  down  to 
the  present  time  in  the  state  of  Illinois  and 
some  twenty-six  other  states  and  territories  and 
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In  ibe  domlnioii  of  Canada,  and  in  all  such 
states  and  territories  issued  the  same  certificate 
or  contract  to  all  of  its  members  throughout 
til  said  states  and  territories,  except  that  the 
contract  or  certificate  issued  to  its  members  in 
tbe  state  of  Ohio  contained  the  following 
words:  "  Provided  the  same  be  realized  by  as- 
Kssmentnpon  the  membership," — which  are 
not  found  in  the  contract  made  or  certificate 
issued  by  said  company  in  the  other  states  or 
territories,  but  in  all  other  respects  the  Ohio 
contract  was  the  same  and  is  in  the  record  as 
"Exhibit  E." 

6.  That  after  the  adoption  of  chapter  418, 
Laws  of  1891,  of  the  state  of  Wisconsin,  and 
prior  to  May  11,  1801,  said  corporation  made 
due  application  for  admission  to  this  state  to 
do  business  under  said  chapter  418,  and  that 
for  the  purpose  of  complying  with  the  pro- 
visions of  said  law  said  corporation  filed  with 
Hdd  defendant,  W.  M.  Root,  commissioner  of 
insurance,  of  the  insurance  department  of 
Wisconsin,  an  application  for  admission, upon 
t  form  prescribed  by  the  commissioner  of  in- 
surance, which  application  set  forth  the  mem- 
bership of  said  corporation,  the  claims  paid  by 
it,  its  resources,  etc.;  that  at  the  same  time 
said  corporation  filed  a  copy  of  its  said  articles 
of  incorporation  as  amended,  and  also  a  copy 
of  its  said  constitution  and  by-laws,  rules  and 
regulations,  and  also  a  copy  of  its  application 
and  a  copy  of  its  medical  examination  blank 
and  a  copy  of  its  said  certificate  or  policy 
i^ued  to  Its  members  and  a  certificate  from 
the  auditor  of  the  state  of  Illinois,  he  being 
the  ofiScer  thereunto  authorized,  which  certifi- 
cate certified  that  the  said  corporation,  relator 
herein,  was  legall}'  authorizea  to  transact  busi- 
ness in  the  state  of  Illinois,  that  its  business 
was  honestly  conducted,  and  that  for  a  period 
of  two  years  prior  to  the  date  of  said  applica- 
tion for  admission  said  corporation  has  paid 
its  claims  in  full,  and  that  said  corporation 
had  accumulated  a  fund  equal  in  amount  to 
one  assessment  on  all  its  members,  and  that 
eaid  accumulation  was  permitted  by  the  laws 
of  the  state  of  Illinois,  and  that  said  funds 
were  safely  invested  as  provided  by  the  laws 
of  tbe  state  of  IHinois,  and  could  only  be  used 
as  provided  by  the  laws  of  said  state. 

7.  That  in  pursuance  of  said  application  said 
insurance  commissioner,  defendant  herein,  did, 
on  June  2^,  1891,  at  Galesburg,  Illinois,  investi- 
gate into  the  character  and  standing  of  said 
corporation,  the  relator  herein,  and  said  cor- 
poration was  then  and  there  approved  of  by 
said  commissioner,  and  said  corporation,  re- 
hitor  herein,  did  then  and  there  pay  to  said  in- 
surance commissioner  $40  for  his  services  and 
expenses  in  making  said  examination,  and  did 
then  and  there  appoint  in  writing  the  said 
insurance  commissioner,  or  his  successors  in 
office,  to  be  its  true  and  lawful  attorney  upon 
whom  all  legal  process  in  any  action  or  pro- 
eeedines  a^inst  it  might  be  served,  and  did 
hi  said  wnting  agree  that  any  legal  process 
against  it  which  might  be  served  on  said  attor- 
aey  should  be  of  the  same  legal  force  and  validi- 
ty as  if  served  upon  it.  That  on  said  June  26, 
Ml,  said  insurance  commissioner  had  not  as 
yet  prepared  any  form  of  license  in  writing  or 
printing  to  conform  to  said  chapter  418,  and 
90  Stated  to  tbe  officers  of  said  company,  and 
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did  on  said  26th  day  of  June,  1891,  give  to  said 
company  parol  authority  to  commence  the 
business  of  insurance  in  the  state  of  Wiscon- 
sin UDon  tbe  assessmeut  plan  under  said  chap- 
ter 418. 

8.  That  In  pursuance  Of  the  parol  authority 
said  corporation  did  commence  the  business 
of  insurance  in  Wisconsin  under  said  chapter 
418,  and  so  continued  to  do  business  in  this 
state  until  the  issuing  of  the  written  license,  on 
or  about  December  20,  1891. 

9.  That  on  or  about  July  8,  1891,  said  in- 
surance commissioner,  by  his  deputy,  notified 
said  corporation  that  complaint  was  beiuff 
made  to  the  insurance  department  that  said 
corporation  was  not  a  strictly  assessment  com- 
pany for  the  reason,  as  claimed,  that  it  levied 
a  fixed  amount  of  premium  and  at  the  same 
time  guaranteed  the  payment  of  the  full  amount 
named  in  the  certificate. 

10.  That  from  July  8, 1891,  and  up  to  about 
December  22, 1891,  a  discussion  was  carried  on 
between  the  officers  of  said  corporation  and 
said  insurance  commissioner,  or  his  deputy,  as 
to  the  right  of  said  company  to  do  business 
under  said  chapter  418,  and  that  on  or  about 
December  20,  1891,  it  was  agreed  between  the 
agents  of  said  company  and  the  said  insurance 
commissioner  that  license  should  be  issued  to 
said  oompanyto  do  business  under  said  chap- 
ter 418,  in  Wisconsin,  but  it  was  mutually 
agreed  that  said  license  should  expire  on 
March  1,  1892.  That  said  license  was  issued 
in  pursuance  of  said  agreement  and  dated  back 
to  June  26,  1891,  and  that  said  company  paid 
said  insurance  commissioner  for  such  license 
the  sum  of  $25. 

11.  That  on  or  before  the  first  day  of  March, 
1892,  said  corporation,  relator  herein,  did 
make  and  file  with  the  said  insurance  commis- 
sioner a  report  of  its  affairs  and  its  operations 
during  tbe  year  ending  on  the  Blst  day  of  De- 
cember immediately  preceding.  That  said  re- 
port was  made  on  the  blank  form  approved 
of  by  the  said  commissioner  and  verified  un- 
der oath  by  the  duly  authorized  officers  of 
said  corporation  and  complied  in  all  respects 
with  all  tbe  reouirements  of  section  5  ot  the 
said  chapter  418. 

12.  That  on  March  8,  1892,  said  corporation 
received  a  letter  from  said  insurance  commis- 
sioner acknowledging  receipt  of  said  annual 
repori,  and  stated  that  the  same  had  been  ex- 
amined and  found  satisfactory,  and  that  tbe 
taxes  and  fees  for  filing  the  same  were  $10, 
and  that  on  receipt  of  such  amount  said  cor- 
poration would  be  promptly  licensed. 

18.  That  on  receipt  of  aaid  letter  from  said 
insurance  commissioner  said  corporation 
promptly  forwarded  ilO  as  requested,  and  li- 
cense was  thereupon  issued  by  said  insurance 
commissioner  to  said  corporation,  to  do  busi- 
ness in  the  state  of  Wisconsin,  under  chap.  418, 
but  said  license  was  limited  in  its  operation  to 
April  15,  1892.  That  after  tbe  question  was 
raised  as  to  the  particular  fact  whether  or  not 
said  company  was  doing  an  asscssnaent  busi- 
ness the  commissioner  refused  to  give  a  writ- 
ten license  until  that  question  should  be  deter- 
mined by  the  attorney-general  or  the  courts 
that  they  should  be  entitled  to  the  same. 

14.  That  before  the  issuing  of  the  license 
under  date  of  March  1, 1892,  it  was  mutually 


n% 


WificONSQi  Stttbems  Couht. 


Jav.« 


understood  ^ctwoen  <be  offlccra  of  8a!d  ^m- 
bany  and  Siiid  insurance  commissioner  and  J. 
L.0  Connor,  attorney-ceucral  of  the  state,  that 
an  amicable  suit  should  be  commenced  in  the 
supreme  court,  by  filing  a  petition  for  a  writ  of 
mandamus  to  compel  saiti  insurance  commis- 
sioner to  issue  license  to  said  corporation  to  do 
business  under  said  chapter  418  in  order  to  have 
a  construction  put  by  the  supreme  court  of 
Wisconsin  upon  said  chapter  418. 

15.  That  this  suit  was  commenced  in  said 
supreme  court  in  pursuance  of  said  understand- 
ing. 

16.  That  the  main  objection  raised  by  said 
attorney- general  and  the  insurance  commis- 
sioner to  the  admission  of  said  corporation  to 
do  business  under  chapter  418  was  that  said 
contract,  marked  * 'Exhibit  C"  agreed  as  it  was 
claimed,  to  pay  a  definite  sum  to  the  insured  and 
at  the  same  time  fixed  an  absolute  rate  of  assess- 
ment upon  its  members  beyond  which  the  com- 
pany could  not  go,  in  short,  that  said  contract 
was  closed  at  both  ends. 

17.  That  from  the  time  of  the  commence- 
ment of  said  litigation  and  from  the  first  of 
April,  1892,  the  relator  has  been  doing  busi- 
ness continuously  in  the  state  of  Wisconsin  up 
to  September  4,  1892,  at  which  time  the  com- 
missioner of  insurance  having  heard  of  said 
fact,  notified  them  in  writing  to  desist  and  I  do 
not  find  that  they  have  done  such  business  in 
the  state  of  Wisconsin  since  the  receipt  by  the 
company  of  such  notice. 

18.  That  on  or  about  March  18,  1893,  and 
before  the  commencement  of  this  proceeding, 
said  company  by  a  meeting  of  its  board  of  di- 
rectors duly  called  duly  amended  its  rules  and 
regulations  by  amending;  section  2  of  article  5 
of  the  rules  and  regulations  of  said  association, 
which  amendment  is  found  in  "Exhibit  B"  in 
the  record. 

19.  That  at  the  same  meeting  of  the  said 
board  of  directors  held  March  18, 1892,  said 
company  adopted  a  new  form  of  certificate  of 
contract,  which  form  of  certificate  was  intro- 
duced in  evidence,  and  marked  "Exhibit  D." 

20.  That  said  action  of  the  directors  of  said 
corporation  was  done  in  part  for  the  purpose 
of  removing  the  objection  raised  by  said  insur- 
ance commissioner  and  attorney -general  to  the 
Admission  of  said  company,  under  said  chapter 
418,  namely,  that  its  contract  or  certificate  as 
claimed  did  not  permit  said  company  to  levy 
an  assessment  beyond  the  amount  named  in  the 
table  therein. 

21.  That  on  or  about  May  14,  1892,  a  copy 
of  said  new  form  of  contract  and  of  the  con- 
stitution, by-laws,  rules,  and  regulations  as 
amended  at  said  meeting  of  said  board  of  di- 
rectors were  filed  with  tne  commissioner  of  in- 
aurance  and  a  demand  made  that  said  commis- 
sioner of  insurance  issue  a  license  to  said 
company  to  do  business  under  said  chapter 
418. 

22.  That  from  March  18,  1892,  up  to  the 
present  time  said  company  has  issued  the  form 
of  contract  adopted  b^  it  at  that  time  in  all  the 

.  states  and  territories  in  which  it  has  done  busi- 
ness except  in  the  state  of  Ohio  where  said 
contract  was  modified  by  the  incorporation  of 
the  language  above  found. 

28.  That  from  the  date  of  the '  organization 
of  said  company  in  1887  up  to  the  amendment 
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ofits  articles  In  Fel)ruAry,  1901.  tie  rates  as- 
sessed by  said  corporation  against  its  membera 
vuied  from  time  to  time  as  the  needs  of  iho 
company  required  it  but  for  several  years  at  a 
time  during  said  period  said  rates  remained 
the  same. 

24.  That  from  Febraary,  1891,  up  to  the 
present  time,  under  the  present  plan  of  the 
company  the  rates  of  assessment  upon  the  mem- 
bers of  said  corporation  have  been  the  same 
and  have  been  collected  six  times  a  year  at  the 
times  named  in  said  contract. 

25.  The  court  finds  that  the  relator  does  not 
have  what  is  known  as  a  legal  reserve  but 
keeps  on  hand  what  is  called  au  emergency 
fund  merely  and  agrees  to  pay  a  definite  sum 
to  the  person  insured  and  collects  from  its  mem- 
bers at  regularly  stated  intervals  a  certain  num- 
ber of  times  per  vear  an  amount  named  in  the 
contract  or  certificate  of  membership  and  re- 
serves the  right  in  its  contract  to  increase  or 
lower  the  rates  of  assessment  specified  in  said 
contract  as  the  basis  of  assessment  according 
as  the  needs  of  the  corporation  may  demand 
or  permit. 

26.  That  since  Februarv,  1891,  and  for  many 
years  prior  thereto  it  has  been  the  practice  of 
said  corporation  to  pay  to  the  l)eneficiaries  of  a 
deceased  member  the  amount  due  under  the 
policy  immediately  or  as  soon  as  practicable 
after  the  death  of  the  member  in  the  main  out 
of  funds  which  said  corporation  had  on  hand 
as  a  surplus  fund  or  asset  and  thereafter  and  at 
stated  intervals  has  collected  from  its  members 
by  assessment  the  amount  necessary  to  pay 
such  death  claims  and  that  the  method  of 
makinrr  said  assessment  or  bi-monthJv  calls 
since  February,  1891,  is  contained  in  the  cir- 
cular which  accompanied  each  notice  of  assess- 
ment, which  circular  was  introduced  in  evi- 
dence and  marked  "Exhibit  C." 

27.  That  the  meaning  of  the  term  "current 
age"  as  used  in  insurance  contracts  and  insur- 
ance literature  refers  to  the  age  of  the  members 
insured  as  they  rise  from  year  to  year  in  age, 
and  not  to  the  age  of  the  member  at  time  of 
entry. 

28.  That  the  agents  of  said  corporation  is- 
sued an  advertising  circular  to  be  used  by 
agents  in  soliciting  insurance,  which  circular 
was  offered  and  received  in  evidence  and 
marked  defendant's  "Exhibit  F'  and  this  cir- 
cular was  used  by  the  agents  of  said  corpora- 
tion in  soliciting  Insurance  in  the  state  of  Wis- 
consin. 

29.  That  the  said  company  advertises  exten- 
sively that  it  does  business  on  a  plan  which 
admits  of  easy  payments  and  of  definite 
amounts;  that  it  does  business  on  a  different 
system  from  that  followed  by  other  insurance 
companies;  that  its  system  of  doing  business  is 
as  regular  as  the  level  premium  system;  that 
its  system  is  an  improvement  upon  any  other 
avoiding  the  defects  of  a  purely  co  operative 
system  and  the  useless  requirements  and  un- 
necessarily high  cost  of  a  level  premium  sys- 
tem; and  that  it  occupies  a  middle  ground 
offering  much  greater  security  than  the  former 
at  half  the  rates  charged  by  the  latter;  that  it 
retains  all  the  security,  safeguards  and  definite- 
ness  of  contract  of  the  best  level  premium  com- 
panies and  reduces  the  cost  to  less  than  bnlf 
the  usual  rates  and  that  the  maximum  cobi  lo 
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its  members  for  each  $1,000  of  insunnce  ac- 
cording  to  age  has  been  fixed  and  is  shown  in 
the  printed  tables;  that  it  advertises  that  its 
premiums  are  fixed  and  that  the  contract  shows 
the  exact  amount  and  time  of  payment  and  that 
the  average  premiums  paid  by  the  members  have 
been  less  than  on  theirs  and  the  amount  charged 
by  the  old  line  com  panics;  that  the  corporation  is 
able  to  carry  the  insurance  upon  a  level  pre- 
mium basis  with  less  than  half  the  cost  of  the  old 
line  company  upon  equally  as  solvent  and  per- 
manent a  plan,  and  that  there  is  a  maximum 
limit  to  the  amount  which  can  be  collected  an- 
nually from  each  member;  that  the  said  com- 
pany also  advertises  extensively  in  journals  and 
newspapers  that  its  policies  agree  to  pav  a 
definite  amount  at  fixed  premium  rates.  That 
I.  O.  Dieterich  has  acted,  since  said  relator  has 
been  doing  business  in  Wisconsin,  as  the  agent 
of  the  relator  for  the  state  of  Wisconsin,  and 
has  been  empowered  and  authorized  to  give  in- 
structions to  agents  throughout  the  state  and 
also  with  authority  to  solicit  insurance,  and 
that  while  engaged  in  the  business  of  said  com- 
pany be  has  represented  that  the  said  company 
was  a  natural  premium  company.  That  the 
said  agent  in  the  management  of  his  business 
freely  made  the  representations  above  set  forth 
as  contained  in  the  literature  of  said  company, 
and  has  circulated  said  literature  in  carrying  on 
his  business  in  the  state  of  Wisconsin  in  the  busi- 
ness of  said  companv  up  to  the  4th  day  of  Sep- 
tember, 1893.  R  G.  Siebecker,  circuit  judge. 
The  findings  of  the  trial  court  appear  to  be  sus- 
tained by  the  evidence. 

JAsMn.  W.  C.  Calkins  and  Olin  9b 
Boiler  for  relator. 

Meuen,  J.  Ii.  O'Connory  AityOen.,  B. 
W.  Jones  and  H.  W.   Chynoweth  for 

respondent. 

Cassoday*  J,,  delivered  the  opinion  of  the 
court: 

The  relator  claims  to  be  a  beneficiary  associ- 
ation furnishing  life  insurance  upon  the  assess- 
ment plan,  organized  under  the  laws  of  another 
state,  within  the  meaning  of  chapter  418,  Laws 
of  1891,  and  that  as  such  it  is  entitled  to  a 
license  to  do  business  within  this  state  upon 
complying  with  the  conditions  of  that  chapter. 
The  defendant,  as  commissioner  of  insurance, 
being  in  doubt  as  to  the  true  construction  of 
the  chapter,  at  first  hesitated  as  to  whether 
such  license  should  be  issued,  and  finally,  after 
considering  the  matter  for  some  time,  and  on 
June  26,  1891,  he  gave  or  assumed  to  give  to 
the  relator  temporary  parol  permission  to  en- 
finge  in  such  business  until  further  notice. 
From  July  8, 1891,  to  December  22,  1801,  a 
discnssioD  was  carried  on  between  the  relator 
and  the  defendant  which  finally  terminated  in 
the  issuing  of  a  license  to  the  relator  dated 
back  to  June  20, 1891,  and  which  by  its  terms 
would  expire  March  1,  1892,  and  for  which 
the  relator  paid  the  sum  of  $25.  Prior  to  the 
expiration  of  that  license,  the  relator  filed  with 
the  defendant  its  annual  statement  as  required 
by  the  Act.  ^larch  8,  1892,  the  defendant,  in 
a  letter  aent  to  the  relator,  acknowledged  the 
receipt  of  the  statement  so  sent,  and  stated  in 
effect  thai  the  same  had  been  "fully  examined 
and  found  satisfactory. "  That  *'  the  taxes  and 
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fees  are  as  follows:  Filing  annual  report,  |10. 
On  receipt  of  this  amount  your  company  will 
be  promptly  licensed."  The  sum  so  named 
was  then  paid  by  the  relator,  and  thereupon  a 
second  license  was  issued  by  the  defendant  to 
the  relator,  dated  back  to  March  1. 1892,  but 
limited  to  expire  April  15,  1892.  Before  the 
issuing  of  that  license  it  was  mutually  under- 
stood between  the  relator  and  the  defendant 
and  attorney-general  that  an  amicable  suit 
should  be  commenced  in  this  court  in  order  to 
secure  a  construction  of  said  chapter  418,  Laws 
of  1891,  and  this  suit  was  commenced  accord- 
inglv.  It  is  to  be  regretted  that  the  language 
of  the  Act  is  not  sufficiently  explicit  tQ  pre- 
clude doubt  on  the  part  of  the  administrative 
officers  of  the  state.  Undoubtedly  the  Legis- 
lature have  the  authority  to  prescribe  such 
conditions  and  restrictions  upon  foreign  insur- 
ance companies  doing  business  in  this  state  as 
they  may  see  fit  to  impose.  8fate  v.  United 
States  Mutual  Aee.  Asw.  67  Wis.  629;  Stan- 
hilber  V.  Mutual  Mill  In;  Co,  76  Wis.  291.  and 
cases  there  cited.  As  indicated  in  these  cases, 
such  "  legislation  does  not  pertain  to  matters  of 
interstate  commerce  nor  the  privileges  or  immu- 
nities of  citizens  in  the  several  states,"  but  is  a 
matter  of  state  policy  resting  entirely  in  the  dis- 
cretion of  the  Legislature.  We  are  only  called 
upon,  therefore,  to  ascertain  if  possible  the  in- 
tention of  the  Legislature  as  expressed  in  the 
Act  in  question,  and  of  course  whatever  may 
be  the  result  it  is  subject  to  the  immediate 
change  or  modification  by  that  body,  which  is 
abou t  to  assemble.  The  general  laws  in  res pect 
to  life  insurance  corporations,  as  contained  in 
the  Revised  Statutes  of  1878,  are  found  in  sec- 
tions 1947-1955,  and  which  corporations  will 
for  convenience  be  herein  designated  as  regu- 
lar life  companies.  By  chapter  204,  Laws  of 
1879.  "the  secret  beneficiary,  charitable  and 
benevolent  orders"  therein  specifically  named, 
being  thirty-six  in  number,  are  thereby  "de- 
clared not  to  be  life  insurance  companies  in 
the  sense  and  meaning  of  the  general  laws  of 
this  state  relating  to  life  insurance  and  life 
insurance  companies,  and  such  societies,  ordeia 
and  associations  arc  and  shall  hereafter  be 
exempt  from  the  provisions  of  said  general 
laws;*'  and  such  orders  are  for  convenience 
herein  designated  as  exempt  life  associations. 
Those  pro^sions  excepting  such  exempt  life 
insurance  associations  remained  substantially 
the  same  down  to  1889,  except  that  other 
similar  orders  were  from  time  to  time,  b^ 
amendments  of  the  Act,  added  thereto  until 
the  number  so  specifically  named  exceeded 
seventy,  as  will  appear  by  the  citations  in  1 
Sanborn  &  Berryman  Ann.  Rev.  Stat.  §  19586, 
and  since  that  time  another  has  been  added  br 
chapter  441,  Laws  of  1891.  By  chapter  834» 
Laws  1889,  all  so  called  "fraternal  assessment 
insurance  corporations  "  doing  business  in  this 
state  and  included  in  those  designated  abovo 
as  "exempt  life  associations"  were  thereby 
required  to  report  to  and  be  under  the  Juris- 
diction of  the  insurance  commissioner  as  there 
in  prescribed,  or  otherwise  to  be  excluded 
from  doing  business  in  the  state  and  their 
officers  and  agents  subjected  to  punishment. 
Sanborn  &  Berryman  Ann.  Rev.  Stat.  §§  1955s 
and  19565.  By  section  4  of  chapter  418.  Laws 
of  1891,  all  beneficiaiy  corporations,  societies. 
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orden  or  aflsocLilloos  tlicretofore  organized  or 
incorporated  in  Uiis  state  or  admitted  to  do 
business  therein  under  the  provisions  of  said 
Act,  and  all  such  "exempt  life  associations" 
are  thereby  * 'declared  to  be  mutual  benefit 
associations  and  exempt  from  the  proTisions  of 
the  general  insurance  laws  of  this  state,**  and 
thereby  made  subject  only  to  the  provisions  of 
said  Act,  and  by  section  6  of  the  Act  every 
such  "mutual  benefit  corporation,  society, 
order  or  association/'  as  thus  defined  in  section 
4,  is  required  to  report  to  the  insurance  com- 
niissioner  as  therein  prescribed.  Thus  it  ap- 
pears that  all  such  specifically  named  "exempt 
life  associations"  were  required  bv  law  to 
report  to  and  be  tinder  the  jurisdiction  of  the 
insurance  commissioner.  Chapter  418,  Laws 
of  1891,  was  published  and  went  into  effect 
May  9,  1891.  and  is  entitled  "An  Act  to  Regu- 
late Mutual  Beneficiary  and  Fraternal  Corpo- 
rations, Societies,  Orders  and  Associations  Pro- 
viding Insurance  on  the  Assessment  Plan." 

Piior  to  that  enactment  there  does  not  ap- 
pear to  have  been  any  eeneral  law  in  this  state 
lor  the  organization  oi  such  fraternal  or  ben- 
eficiary corporations,  societies,  orders  or  asso- 
ciations furnishing  life  or  casualty  insurance 
or  indemnity  upon  the  mutual  or  assessment 
plan,  nor  for  the  licensing  of  foreign  associa- 
tions of  the  character  indicated  to  do  business 
in  this  state.  Section  1  of  the  Act  prescribed 
tbe  manner  in  which  such  corporations,  socie- 
ties,  orders  or  associations  miirht  thereafter  be 
organized  or  incorporated  in  this  state  and  pro- 
vides that  whenever  one  is  so  organized  and 
"approved  by  the  commissioner  of  insurance 
he  shall  issue  a  certificate  authorizing"  the  same 
"to  engage  in  the  business  of  insurance  on  the 
aftscssment  plan  set  forth  in  said  articles  of  in- 
corporation or  constitution  and  by-laws"  and 
the  same  thereafter  is  lawfully  entitled  to  trans- 
act business  in  accordance  with  said  Act.  Sec- 
tion 2  of  the  Act  provides  in  effect  that  "no 
fraternal  or  beneficiary  corporation,  society, 
order,  or  association  furnishing  life  or  casualty 
insurance  or  indemnity  upon  the  mutual  or 
assessment  plan  organized  under  the  laws  of 
any  other  state  .  .  .  nor  any  voluntary 
fraternal  or  beneficiary  corporation,  society, 
order  or  association  having  its  principal  place 
of  business  outside  of  the  state  of  Wisconsin 
and  not"  then  included  in  such  "exempt  life 
associations"  "shall  transact  business  in  this 
state  until  it  has  filed  with  the  commissioner  of 
insurance  ...  of  this  state  an  application 
for  admission  upon  a  form  prescribed  by  the 
commissioner  oi  insurance  setting  forth  the 
several  thincrs  therein  mentioned. 

Such  application  appears  to  have  been  duly 
made  and  filed  by  tbe  relator  prior  to  May  11, 
1891,  as  found  by  the  trial  court  in  its  sixth 
finding  mentioned  in  the  foregoing  statement. 
The  proviso  in  that  section  is  merely  for  the 
purpose  of  relieving  the  applicant  from  certain 
conditions  here  present  ana  need  not  therefore 
be  considered. 

Section  3  of  the  Act  provides  in  effect  that 
upon  such  application  oeing  so  made  the  in- 
surance commissioner  shall  investigate  tbe 
character  and  standing  of  such  applicant  and  if 
the  same  is  approved  by  him  and  such  condi- 
tions have  been  complied  with  he  shall  notify 
such  applicant  of  his  approval  whereupon  such 
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applicant  aball  appoint  Id  writing  such  Insui^ 
ance  commissioner  to  be  its  attorney  upoa 


whom  all  legal  processes  may  be  served,  and 
"conditions  having  been  complied  with 


such 


the  commissioner  of  insurance  shaiil  issue  to 
such"  applicant  "a  license  after  which  It  shall 
have  authority  to  transact  business  in  this  state 
and  said  license  shall  continue  in  force  until 
revoked  in  accordance  with  the  provisions  of 
this  Act.  As  found  and  indicated  above,  such 
investigation  was  had  and  such  appointment 
and  approval  were  made.  The  final  refusal  to 
continue  such  license  appears  to  have  been 
based,  as  found  by  the  court,  principally  upon 
the  alleged  agreement  by  the  relator  in  "Ex- 
hibit 0*  to  pay  the  assured  a  definite  sum  and 
at  the  same  time  fixed  sn  absolute  rate  of  as- 
sessment upon  its  members  beyond  which  the 
company  could  not  go.  but  this  seems  to  be 
fully  answered  by  another  clause  of  the  findings 
to  the  effect  that  the  relator  does  not  have  what 
is  known  as  a  "legal  reserve"  but  merely  "an 
emergency  fund,'*^and  "reserves  the  right  un- 
der its  contract  to  increase  or  lower  the  rate  of 
assessment  specified  in  said  contract  as  the 
basis  of  assessment  according  as  the  needs  of 
the  corporation  may  demand  or  permit.* 
Among  the  conditions  required  by  section  2  of 
the  Act,  and  contained  in  this  application  is 
that  the  relator  "has  accumulated  a  fund  equal 
in  amount  to  one  assessment  upon  all  its  mem- 
bers and  that  said  accumulation  is  permitted 
by  the  laws  of  the  corporation,  and  that  said 
funds  are  safely  invested  as  provided  by  tbe 
laws  of  the  state  where  organized  and  can  only 
be  used  as  provided  by  the  laws  of  such  state.* 
Such  accumulation  is  expressly  authorized  by 
said  section  11,  chapter  418.  Laws  of  1891,  wbicn 
appears  to  have  been  copied  from  the  Illinois 
law  under  which  it  was  secured  to  the  relator. 
Besides,  as  found  b^  the  court  to  remove  tbe 
objection  of  the  defendant  to  such  admission 
of  the  relator,  the  latter  did,  March  18,  1892. 
lawfully  amend  its  rules  and  regulations  and 
modified  its  form  of  certificate  and  contract  so 
as  to  expressly  authorize  it  to  lev^  an  assess- 
ment beyond  tbe  amount  named  in  its  table, 
and  thereupon  the  relator's  constitution,  by- 
laws, rules,  and  regulations  as  amended  and 
said  new  form  of  contract  were  filed  with  the 
defendant  and  a  demand  made  upon  it  to  issue 
such  license  and  that  since  that  time  the  relator 
has  used  said  new  form  of  contract.  It  seems 
to  us  that  the  relator  is  a  beneficiaiy  association 
furnishin^^  life  insurance  upon  the  assessment 
plan  within  the  meaning  of  the  Act  in  question. 
The  mere  fact  that  tbe  relator  was  authorized 
to  receive  calls  or  premiums  In  advance  does 
not  destroy  its  character  as  such  insurance  as- 
sociation. It  sufficiently  appears  that  at  the 
time  of  the  application  the  laws  of  Illinois  did 
not  prevent  the  admission  of  fraternal  or  bene- 
ficiary corporations,  societies,  orders,  or  associ- 
ations organized  under  the  laws  of  this  state 
except  as  under  the  same  or  similar  restrictions 
as  provided  in  the  Act  in  question.  It  is  con- 
tended that  the  admission  or  exclusion  of  such 
fereign  association  is  wholly  discretionarv  with 
the  insurance  commissioner.  It  is  true  the  law 
requires  him  to  investigate  the  charBCter  and 
standing  of  such  application,  but  when,  as  here, 
he  finds  upon  such  investigation  that  the  con- 
ditions named  in  section  3  of  the  Act  have 
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been  oomplfed  witb,  tben  he  Is  thereby  lequired 
to  Dotirj  such  aflflociation  and  iasua  a  license  to 
the  same;  In  other  words,  the  law  regolates  the 
conditions  upon  which  such  foreign  associa- 
tions may  do  bu^dness  in  this  state  and  upon 
comply iD<r  ^itb  the  conditions  they  ha?e  the 
light  to  the  license. 


The  relator  may  at  its  option  tukc  tLe  liceose 
as  of  AprU  15. 1898. 

A  peremptcirff  writ  of  mandamus  in  henbg 
directed  to  be  iwued  in  accordance  with  tht 
prayer  of  the  relator's  petition. 


IOWA  SUPREME  COURT. 


B.  B.  HILNER,  Appt., 

0. 

NELSON. 
< Towa ) 

A  bUak  in  idftoe  of  the  name  of  the 
grantor  in  a  certiflcate  of  ackmo  wled§^ 

ment  statinff  that petBonaUy  came  before 

the  notary  and  was  peiaonally  known  to  be  the 
identical  person  whcee  name  was  affixed  to  the 
instrument  is  not  a  fatal  defect. 

(BoMnaofi,  Oh.  J.,  diwenft.) 


<Ootober20.18a8.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  Audubon  County  in 
favor  of  defendant  in  an  action  brought  to  re- 
cover possession  of  personal  property  which 
plaintiff  claimed  under  a  chattel  mortgage. 
Uewned. 

The  mortgage  was  executed  by  one  A.  B. 
Case.  Defendant  purchased  the  property  of 
Case  after  the  mortg^  was  executed,  deliv- 
ered, and  recorded.  He  contended  that  he  had 
obtained  a  good  title  to  the  property  because 


Hoza— Xieaofnff  hJanh  for  namt  of  partv  in  oerti^ 
eaU  of  oeknouiledQmeTU, 

Ordfnarily  the  omisBion  of  the  name  of  the  gran- 
tor in  the  oertlfloate  of  acknowledgment  will  not 
iBTSlldate  the  instrument  where  It  is  easily  ascer* 
tained  from  the  whole  instrument  who  it  was  that 
acknowledged  the  same. 

A  deed  purporting  to  have  been  made  by  Biohard 
G.  Bailey,  signed  R.  G.  Bailey,  to  which  the  oertm- 
eate  reads  .  .  .  **011yer  Hale  and  Daniel  Brown, 
Richard  G.  personally  appeared  and  acknowledged 
this  instrument,  by  them  sealed  and  subscribed,  to 
be  their  free  act  and  deed**  will  be  upheld  as  it  suf- 
ficiently appears  that  Richard  G.  was  Richard  G. 
Bailey.    Chandler  y.  Spear,  2S  Yt.  888. 

A  oertlfloate  to  a  deed  executed  by  county  com- 

miBioner  Bicker  ^^personally  appeared who 

Is  personally  known  to  me  to  be  the  same  person 
whose  name  Is  subscribed  to  the  within  and  f  ore- 
folnir  oonveyanoe  .  .  .  and  in  the  capacity  therein 
set  forth,**  was  sustained  where  the  name  of  the 
grantor  appeared  m  the  deed  and  was  Fubscribed 
to  it;  as  the  deed  may  be  construed  as  a  whole. 
Wiloazon  y.  Osbom,  77  Mo.  fSSL 

The  omission  of  the  name  of  the  grantor  m  the 
followmg  certiflcate  after  the  word  '*came**:  **Be  it 

remembered  that  on  this  day  came before 

Be  the  undersigned,  a  justice  within  and  for  the 
county  aforesaid,  to  me  personally  well  known  to 
be  the  person  whose  name  is  subecribod  to  the 
forcgomg  deed**  will  not  invalidate  as  it  indicates 
that  the  grantor  acknowledged  it.  Magness  v. 
▲mold,  81  Ark.  KB. 

A  deed  acknowledged  before  the  court  was  sus- 
tamed  although  the  certificate  did  not  aflBrmatl  vely 
show  that  it  was  acknowledged  by  the  grantors. 
The  certificate  that  the  deed  was  acknowledged 
will  be  presumed  to  mean  that  it  was  acknowledged 
bj  the  parties  in  order  to  make  the  instruments 
sffectuaL    Wisev.  Poetlewait,8W.ya.462. 

The  omission  of  the  name  of  the  grantee  from 
the  probate  of  the  deed  will  not  invalidate  the 
mme  where  the  indorsement  shows  that  it  was  ac- 
knowledged in  open  court  by  the  grantor  and  it 
had  been  admitted  to  record.  Love  v.  Shicldfi,  8 
Terg.ttS. 

The  certiflcate  of  a  deed,  omitting  to  show  by 
whom  ft  was  acknowledged,  will  be  presumed  to 
have  been  acknowledged  by  the  grantor,  where  it 
was  aoknowledged  in  open  oourt  and  admitted  to 
19L.R,A. 


record,  as  the  proceedings  in  the  court  will  be  pre- 
sumed oorreot   Philips  v.  Ruble,  Litt.  Sel.  Gas.  281. 

The  omission  of  the  wlf  e*B  name  m  that  part  of 
the  oerdflcate  of  acknowledgment  as  to  the  pnvy 
examination  will  not  avoid  the  deed,  where  the 
certiflcate  showed  that  she  appeared  before  the 
officer,  but  he  carelessly  neglected  to  flll  up  some 
of  the  bhuks.    Donahue  v.  Mills,  41  Ark.  421. 

But  the  contrary  was  held  where  a  certiflcate 
showed  that  the  husband  and  wife  appeared  and 
aoknowledged  the  deed,  and  then  stated:  '^And  the 

said wife  of  the  said having  been  by 

me  examined,  etc**  This  was  held  invaUd,  and  an 
amendment  by  the  officer  was  refused  as  It  did  not 
show  that  she  had  compiled  with  the  statute  in  de- 
vesting herself  of  dower.  Merritt  v.  Yates,  71  Hi. 
636;  Owen  v.  Bobbins.  10  HI.  668. 

A  certificate  "Personally  appeared ,  signer 

and  sealer  of  the  foregoing  instrument,  and  ac- 
knowledged the  same  to  be  his  free  act  and  deed,** 
was  sustained  as  it  showed  that  it  was  the  grantor 
who  acknowledged  the  Instrument.  Sanford  r. 
Bulkley,30Ck>nn.844. 

But  a  certiflcate  to  a  deed,  ^'Personally  appeared 

and  acknowledged  the  instrument  .  .  .  **  is 

invalid,  its  import  not  showing  that  the  person 
who  executed  the  deed  also  acknowledged  It.  Uay- 
den  v.  Wescott,  11  Conn.  120. 

And  an  acknowledgment  to  a  deed  purporting  to 

have  been  made  by  " Murray'*  without  any 

other  designation  was  held  not  sufficient  in  a  Mary- 
land  case  although  a  man  named  Murray  was  one 
of  the  grantors  described  In  the  deed.  Hiss  v. 
McCabe,  46  Md.  77. 

And  in  Michigan  an  acknowledgment  was  held 
Insufficient  although  it  declared  that  a  person 
named  known  to  the  officer  to  be  the  person  de- 
scribed In  and  who  executed  the  above  deed  ap- 
peared before  the  officer,  where  the  name  was  left 

blank  in  the  clause,  "and  acknowledged  that 

executed  the  said  deed.**  Buell  v.  Irwin,  24  Mich. 
145. 

So  a  mortgage,  the  certiflcate  of  which  is:  "Per- 
sonally appeal  ed ,  who  acknowledged  that  he 

did  sign  and  seal  the  foregoing  instrument,  and 
thai,  the  same  is  his  free  act  and  deed,**  is  Invalid  as 
evidenoe  of  legal  title  in  the  mortgagee  in  an  ac- 
tion of  ejectment.  Smith  v.  Hunt,  13  Ohio,  280,  49 
Am.Dec.2aL  LT. 
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of  a  defect  in  the  acknowledgment  of  the  mort- 

Farther  facts  appear  in  the  opinion. 
Me$9r9.  Willard  &  Willard  for  appellant. 
Messrs,  Andrews  &  Hanaa  for  appellee. 

Rothrock*  Jl,  delivered  the  opinion  of 
the  court : 

The  defendant  had  no  actual  knowledge  of 
the  mortgage  when  he  purchased  the  prop- 
erty. The  sole  question  is  whether  the  mort- 
gage was  in  its  form  sufficient  to  impart  con- 
structive notice  to  the  defendant.  The  defect 
which  defendant  claims  is  fatal  to  the  mort- 
gage is  to  be  found  in  the  acknowledgment, 
which  is  in  these  words:  *" State  of  Iowa, 
Cass  county — ss.  :  Be  it  remembered,  that 
on  the  12th  day  of  October,  1887,  before  the 
undersigned,  James  G.  Whitney,  notary  pub- 
lic  in  and  for  said  county,  personally  came 
-,  to  me  known  to  be  the  identical  per- 
son whose  name  is  affixed  to  the  foregoing 
instrument  as  grantor,  and  acknowledged  the 
execution  of  the  same  to  be  his  voluntary  act 
and  deed.  Witness  my  hand  and  seal  the 
day  and  year  last  above  vrritten.  [Seal.] 
James  G.  Whitney,  Notary  Public." 

This  certificate  of  acknowledgment  is  in 
due  form  of  law,  with  the  exception  that  the 
name  of  the  grantor  is  left  blank.  It  was 
held  by  the  district  court  that  by  reason  of 
said  omission  the  acknowledgment  was  fa- 
tally Jofective,  and  did  not  im^rt  construct- 
ive notice  to  the  defendant.  The  mortgage 
was  signed  by  A.  B.  Case,  the  grantor,  and 
it  was  filed  for  record  on  the  day  after  it 
was  executed,  and  was  dulv  recorded  before 
the  defendant  purchased  the  propertv.  It 
does  not  appear  that  there  was  any  defect  in 
the  record  of  indexes  in  the  recoraer's  office. 
The  statute  of  this  state  prescribing  the 
requisites  necessary  to  an  acknowledgment 
of  a  deed  or  mortgage  is  found  is  section 
1058  of  the  Code,  and  is  as  follows:  "The 
court  or  officer  taking  the  acknowledgment 
must  indorse  upon  the  deed  or  other  instru- 
ment a  certificate  settin^j  forth  the  following 
particulars:  (1)  The  title  of  the  court  or 
person  before  whom  the  acknowledgment  is 
taken;  (2)  that  the  person  making  the  ac- 
knowledgment was  personally  known  to  at 
least  one  of  the  judges  of  the  court,  or  to  the 
officer  taking  the  acknowledgment,  to  be  the 
identical  person  whose  name  is  affixed  to  the 
deed  as  grantor,  or  that  such  identity  was 
proved  by  at  least  one  credible  witness,  nam- 
ing him ;  (8)  that  such  person  acknowledged 
the  instrument  to  be  his  voluntary  act  and 
deed.  **  There  have  been  a  number  of  cases 
in  this  court  in  which  acknowledgments  have 
been  questioned  and  Jield  to  be  valid  or  in- 
valid. It  was  held  in  Bell  v.  Evans,  10  Iowa, 
853,  that  the  certificate  is  not  required  to  be 
in  the  exact  words  of  the  statute,  and  that 
reference  ma^  be  had  to  the  body  of  the  deed 
or  mortgage  in  aid  of  the  certificate  of  ac- 
knowlederment.  In  Cavender  v.  Smith,  5 
Iowa,  15D,  it  was  held  that  such  a  certificate 
is  good,  though  not  in  the  language  of 
the  statute,  provided  the  words  used  sub- 
stantially comply  with  the  object  and  mean- 
inff  of  the  law.  See  also  Tiffany  v.  Glover, 
$  G.  Greene.  887,  and  Wiekersham  v.  Beeffes, 
10  L.  R.  A. 


1  Iowa,  418.  In  Sehaifenlmrg  v.  Bishop,  85 
Iowa,  60,  attention  is  called  to  the  fact  that 
the  statute  does  not  in  terms  require  that  th» 
certificate  of  acknowledi^ent  shall  set  forth 
that  the  person  making  the  acknowledgment 
did  personally  appear  before  the  officer.  It 
may  also  be  said  that  the  statute  does  not  ex- 
pressly require  that  the  name  of  the  perscui 
making  the  acknowledgment  shall  be  inserted 
in  the  certificate.  It  does  require  that,  if  a 
witness  be  called  to  prove  the  identity  of  the 
erantor,  ho  shall  be  named  in  the  certificate. 
We  cite  these  cases  for  the  purpose  of  show- 
ing that  there  is  no  requirement  that  the 
statute  shall  be  followed  literally,  and  that 
a  substantial  compliance  is  sufficient.  Of 
course,  where,  as  in  the  cases  cited,  and  in 
other  cases,  some  substantial  fact  is  omitted, 
such  as  that  the  instrument  was  voluntarilr 
executed,  the  defect  would  be  fatal.  In  such 
case  the  searcher  of  the  record  of  liens  would 
find  that  there  was  no  evidence  of  a  voluntary 
act,  and  reference  to  the  body  of  the  instru- 
ment would  not  aid  the  certificate  of  ac- 
knowledgment. 

A  very  full  and  exhaustive  article  upon  the 
subject  of  acknowledgments  may  be  found  ia 
1  Am.  &  £ng.  EncycJop.  Law,  p.  143.  It  la 
there  stated  tliat  **  a  certificste  must  be  con- 
strued with  reference  to  the  instrument  it  Is 
attached  to,  an  J  the  instrument  is  allowed  to 
help  out  the  construction  of  the  certificate, 
and,  if  the  certificate  is  inconsistent  with  the 
instrument,  and  ambiguous,  the  court  wil) 
look  to  the  instrument,  or  any  part  of  ft,  to- 
gether with  the  certificate,  in  order  to  arrive 
at  the  true  meaning  of  the  officer. "  In  a  note 
to  the  statement  above  quoted  authorities  are 
cited  from  some  fourteen  states,  and  from  the 
Supreme  Court  of  the  Uni  ted  States.  It  is  not 
necessary  to  more  than  refer  to  these  cases. 
They  are  in  harmony  with  the  decisions  of 
this  court.  Again,  it  is  said  in  the  article 
above  cited  that  ''the  name  of  the  grantor 
should  appear,  although  it  is  now  generally 
held  that,  if  the  name  can  be  ascertained  from 
the  deed,  the  certificate  will  be  sustained.* 
A  lasge  number  of  authorities  are  cited  in 
support  of  this  last  proposition.  Among  the 
cases  cited  is  the  following,  Kellp  v.  Bosenstoek, 
54  Md.  880,  where  a  statute  required  that  a 
certificate  of  acknowledirment  shall  state  "  the 
time  when  it  was  taken?*  it  was  held  that  the 
whole  instrument  might  be  examined,  and 
that  the  date  of  the  acknowledgment  might 
be  determined  by  such  an  examination.  Ii> 
Chandler  v.  Bpear,  22  Vt.  888,  it  was  held 
that,  "although  the  name  of  the  grantor  ia 
a  deed  is  defectively  stated  in  the  certiflcato 
of  the  acknowledgment,  yet,  if  it  appear 
from  the  whole  instrument  with  reasonable 
certainty  that  it  was  acknowledged  by  the 
grantor,  it  is  sufficient."  In  Sarrford  v. 
BuUdey,  80  Conn.  844,  the  certificate  to  the 
acknowledgment  was  in  these  words :  **  Per- 
sonally appeared ,  signer  and  sealer  of 

the  foregoing  instrument,  and  acknowledged 
the  same  to  be  bis  free  act  and  deed."  It 
was  held  that  the  acknowledgment  was  good. 
In  Wilcoxon  v.  Osbom,  77  Mo.  622,  the  cer- 
tificate was  substantially  the  same  as  in  the 
case  at  bar,  and  it  was  held  that  it  was  suffi- 
cient when  construed  with  reference  to  the 
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deed  to  which  it  was  attached.  And  in 
Bradford  ▼.  Dawwn,  2  Ala.  203,  it  was  held 
that,  ''when  the  certiflcAte  does  not  pursue 
the  form  required  by  statute,  the  deed  may 
be  looked  into  to  support  the  defective  cer- 
tificate.'* See  also  Martindale,  Conv.  §  259. 
It  is  true  that  there  is  not  entire  harmony  on 
the  adjudged  cases  upon  the  question.  In 
Qote  V.  Cather,  28  111.  634,  76  Am.  Dec.  711, 
the  right  of  a  wife  to  dower  was  involved. 
The  certificate  of  acknowledgment  did  not 
state  that  the  wife  was  known  to  the  officer 
to  be  the  person  who  signed  the  deed,  and 
it  was  defective  in  other  respects.  It  was 
held  that  the  certificate  was  bad.  The  stat- 
ute of  that  state  required  that  the  certificate 
should  state  that  fact,  and  that  the  statutory 
form  must  be  substantially  complied  with. 
That  was  an  omission  of  matter  of  substance. 
The  case  of  TuUy  v.  i)aw>,  80  111.  108,  88 
Am.  Dec.  170,  is  to  the  same  effect.  The 
defect  in  that  case  was  that  the  oflScer  did 
not  certify  that  the  person  making  the  ac- 
knowledgment was  known  to  the  olncer  to  be 
the  person  who  executed  the  deed.  In  Smith 
v.  Hunt,  18  Ohio,  260,  42  Am.  Dec.  201 ; 
the  name  of  the  grantor  was  blank  in  the 
certificate  of  acknowledgment.  It  was  held 
that  the  acknowledgment  was  fatally  de- 
fective. But  in  that  case  the  officer  did  not 
certify  that  he  knew  the  person  who  did 
appear  before  him  was  the  person  who  signed 
the  instrument  as  grantor.  The  certificate 
is  8  mere  recitation  that  the  person  acknowl- 
edged that  be  did  sign  and  seal  the  instru- 
ment. There  was  no  identity  of  the  person 
shown,  as  in  the  case  at  bar.  In  the  case  of 
MerHU  y,  Yates,  71  Dl.  686,  it  is  held  that 
where  the  husband  and  wife  executed  a  deed, 
and  appeared  before  an  officer  and  acknowl- 
edged it,  the  certificate  of  acknowledgment 
was  defective  because  in  that  part  which 
required  a  privy  examination  of  tiie  wife 
separate  ana  apart  from  the  husband  the 
names  were  left  blank.  This  decision  was 
under  a  statute  which  required  the  officer  to 
examine  the  wife  separately  and  apart  and 
out  of  hearing  of  the  husband  and  to  make 
known  the  contents  of  the  instrument  to  her. 
We  have  no  such  requirement  in  this  state. 
A  privy  examination  of  the  wife  in  such 
cases  arose  out  of  the  idea  that  a  wife  is  sub- 
ject to  the  will  of  the  husband,  and  an  ex- 
amination of  the  present  laws  of  conveyances 
will  show  that  the  modem  method  of  con- 
veyancing is  based  upon  the  idea  that  a 
married  woman  is  not  presumably  under  any 
such  restraint.  In  all  these  cases  the  thought 
is  nowhere  expressed  that  in  determining 
whether  a  certificate  of  acknowledgment  is 
safflcient,  not  only  the  certificate,  but  the 
whole  instrument,  must  be  examined  and 
considered ;  or  as  is  said  in  ChrperUer  v.  Dex- 
ter, 75  U.  8.  8  Wall.  618,  19  L.  ed.  462: 
'*In  aid  of  the  certificate  reference  may  be 
had  to  the  instrument  itself,  or  any  part  of 
it.  It  is  the  policy  of  the  law  to  uphold 
certificates  when  substance  is  found  and  not 
to  suffer  conveyances,  or  the  proof  of  them, 
to  be  defeated  by  technical  or  unsubstantial 
objection." 

It  is  unnecessary  to  prolong  this  discussion 
further.  The  certificate  shows  unmistakably 
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that  some  person  appeared  before  the  notary 
public;  that  the  person  who  thus  appeared 
was  known  to  the  officer  to  be  the  identical 
person  whose  name  was  affixed  to  the  instru- 
ment as  grantor ;  and  that  the  person  wliose 
name  was  so  affixed  acknowledged  the  same 
to  be  his  voluntary  act  and  deed.  Direct  ref- 
erence is  made  to  the  signature  to  the  mort- 
gage as  an  identification  of  the  person  who 
appeared  before  the  officer.  A  glance  at  the 
signature  to  the  mortgage  fully  identifies  A. 
B.  Case  as  the  person  who  appeared  before  the 
notary.  It  appears  to  us  that  the  reasoning  by 
which  it  is  sought  to  make  it  appear  that  the 
blank  in  the  acknowledgment  imports  that  no 
person  appeared  before  the  officer  is  too  refined 
to  be  applied  to  the  business  transactions  of 
men.  The  whole  scope  and  meaning  of  the 
certificate  show  that  the  grantor  in  the  mort- 
gage appeared  before  the  officer.  In  our  opi  n- 
lon,  to  hold  otherwise  would  defeat  rights  by 
a  mere  technical i ty .  If  a  person  were  to  go  to 
the  record  of  mortgages  of  Audubon  county, 
he  would  find  from  the  index  that  on  the  12th 
day  of  October,  1887,  A.  B.  Case  executed  a 
mortgage  on  certain  personal  property  to  S. 
B.  Milner,  and,  upon  referring  to  the  mort- 
^a^e  as  spread  upon  the  records,  he  would 
find  th&t  A.  B.  Case  signed  the  mortgage, 
and  immediately  following  that  he  would 
find  this  certificate  of  acknowledgment.  In 
our  jud^ent,  he  would  there  find  every 
substantial  requirement  of  the  statute. 

The  judgment  o;f  the  District  Court  if  ra- 
versed. 

Robinaoiiy  Oh.  «/.,  dissenting: 
As  I  understood  this  case  the  question  in- 
volved is  not  whether  the  mortgage  in  con- 
troversy is  valid  as  between  the  parties  to 
it,  but  whether  it  was  so  acknowledged  that 
the  record  thereof  imparted  constructive  no- 
tice to  a  subsequent  purchaser  in  good  faith 
without  actual  knowledge  of  its  existence 
That  the  certificate  of  the  officer  who  takes 
the  acknowledgment  may  be  so  drawn  as  to 
identify  the  person  who  makes  the  acknowl- 
edgment by  reference  to  the  instrument  which 
he  has  executed  without  inserting  his  name 
in  the  certificate,  is  not  doubted  ;  and,  if  it 
were  true,  as  stated  in  the  foregoing  opinion, 
that  the  certificate  in  question  shows  unmis- 
takably that  a  person  appeared  before  tho 
notary  public,  who  was  known  to  him  to  be 
the  identical  person  whose  name  was  affixed 
to  the  instrument  as  grantor,  and  acknowl- 
edged the  same  to  be  his  voluntary  act  and 
deed,  there  could  be  no  controversy  as  to  ita 
sufficiency.  It  seems  to  me,  however,  that 
the  certificate  cannot  be  given  that  effect 
without  disregarding  the  ordinary  rules  of 
construction  as  well  as  established  practice. 
It  is  in  a  form  sanctioned  by  Ion?  and  almost 
universal  usage  in  this  state,  which  has  never 
been  treated  as  sufficient  unless  it  contain 
the  name  of  the  person  who  acknowledged 
the  instrument  to  which  it  is  attached.  This 
fact  may  well  be  considered  in  determining 
whether  the  language  it  contains  was  de- 
signed by  the  officer  to  be  a  complete  identifi- 
cation of  the  mortgagor.  That  the  language 
used  does  not  have  that  effect,  exceptingas 
it  is  aided  by  construction,  is  evident.     The 
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words  fol lowing  the  blank  were  not  designed 
to  sbow  whose  name  should  be  inserted  there- 
in, but  are  so  used  as  to  depend  for  their 
meaning  upon  that  name  when  it  should  be 
80  inserted.  They  were  not  intended  to  be 
effectual  until  the  blank  should  be  filled.  It 
has  been  said  that  manifest  defects  in  a  cer- 
tificate of  acknowledgment  cannot  be  sup- 
Elied  by  construction.  OoM  Y.  OcUhar,  93 
11.  641,  76  Am.  Dec.  711. 
It  has  also  been  held  that  a  certificate  from 
which  a  material  word  was  omitted  was  fa- 
tally defective,  even  though  it  were  impos- 
sible to  fill  the  blank  with  any  other  than 
the  omitted  word,  or  set  of  worois,  and  make 
sense.  TuUvy.  Davis,  80  111.  108,  83  Am. 
Dec.  179.  Where  the  certificate  recited  that 
the  person  who  appeared  before  the  offi- 
cer '^acknowledged  that had  signed, 

sealed,  and  delivered"  the  instrument,  it  was 
held  that  the  omission  of  the  word  ''he"  made 
the  certificate  insufficient.  Euff  v.  Webb, 
64  Tex.  286.  The  same  rule  was  announced 
in  BueU  ▼.  Irwin,  24  Mich.  152.  In  Smith 
V.  Hunt,  18  Ohio,  260,  42  Am.  Dec.  201, 
the  body  of  the  certificate  of  acknowledg- 
ment to  a  mortgage  was  in  the  following 
form:  "Personally  appeared, who  ac- 
knowledged that  he  did  si  en  and  seal  the 
foregoing  instrument,  and  that  the  same  is 
his  free  act  and  deed."  This  was  held  to  be 
insufficient,  the  court  saving  that  whether  it 
was  in  compliance  witn  the  law  depended 
solely  upon  the  fact  "whether  blank  and 
Ezekiel  Folsom,  the  grantor,  are  synony- 
mous. If  Folsom  is  Dlank,  and  blank  is 
Folsom,  the  execution  of  the  mortgage  is 
complete;"  and  concluding  that  there  was 
no  evidence  that  such  was  the  fact.  In  Hay- 
den  ▼.  Weecott,  11  Conn.  181,  it  was  held 
tliat  a  certificate  which  recited  the  following : 
"Personally  appeared ,  and  acknowl- 
edged this  instrument,  by  him  sealed  and 
subscribed,  to  be  his  free  act  and  deed," — 
was  held  to  be  insufficient,  on  the  ground 
that  "  a  court  cannot  by  intendment  or  con- 
struction fill  a  blank  or  supply  a  word.  It 
can  only  decide  on  the  meanins  and  import 
of  the  words  made  use  of."  In  Merritt  v. 
Tatee,  71111.  686,  the  certificate  under  consid- 
crat i  on  was  i  n  the  f ol  lowing  form :  "  I,  Jack- 
son Lewis,  a  justice  of  the  peace  in  and  for 
said  county,  in  the  state  aforesaid,  do  hereby 
certify  that  Susan  Merritt  and  James  Merritt^ 
her  husband,  personally  known  to  me  as  the 
same  persons  whose  names  are  subscribed  to 
the  annexed  deed,  appeared  before  me  this 
day  in  person,*  and  acknowledged  that  they 
signed,  sealed,  and  delivered  the  said  instru- 
ment In  writing  as  their  free  and  voluntary 
act,  for  the  uses  and  purposes  therein  set 

forth.    And  the  said wife  of  the  said 
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,  having  been  by  me  examined  sepa- 
rate and  apart  and  out  of  the  hearing  of  her 
hoaband,  and  the  contents  and  meaning  of 
tba  said  instrument  of  writing  having  been 
by  me  fully  made  known  ana  explained  to 
her,  and  she  also  by  me  being  fully  informed 
of  her  rights  under  the  Homestead  Laws  of 
this  state,  acknowledged  that  she  had  freely 
and  voluntarily  executed  the  same,  and  re- 
linquished her  dower  to  the  lands  and  tene- 
ments therein  mentioned,  and  also  all  her 
rights  and  advantages  under  and  by  Tirtua 
of  all  laws  of  this  state  relating  to  the  exem- 
tion  of  homesteads,  without  compulsion  of 

her  said  husband,  and  that  she  do not 

wish  to  retract  the  same."  It  was  adjudged 
to  be  fatally  defective  in  not  showing  whose 
wife  was  made  acquainted  with  the  contents 
of  the  deed  and  privily  acknowledged  the 
same.  The  court  held  that,  if  the  language 
used,  however  ungrammatical,  clearly  ex- 
pressed what  was  intended,  it  would  be* suffi- 
cient, but  that  the  intent  must  appear  with- 
out mere  inference  or  conjecture.  It  is  true 
this  acknowledgment  was  made  under  a  stat- 
ute which  required  a  separate  examination 
of  the  wife,  but  that  requirement  was  no 
more  essential  than  is  the  personal  appear- 
ance and  identification  of  the  grantor  under 
the  statute  of  this  state.  The  question  in 
that  case  was  whether  the  language  of  the 
certificate  identified  the  wife  who  acknowl- 
edged the  instrument  as  the  one  who  executed 
it.  Certainly,  if  the  language  used  in  the 
certificate  in  that  case  was  insufficient,  the 
one  in  question  in  this  case  should  be  held 
to  be  so,  as  they  are  governed  by  substantially 
the  same  rules  of  construction. 

In  all  the  cases  cited  the  material  words 
omitted  could  have  been  supplied  by  intend- 
ment as  readily  as  in  the  certificate  under  con- 
sideration. It  is  true  that  some  authorities 
support  the  rule  of  the  majority  opinion.  Of 
the  many  cited  in  Am.  &  £ng.  Encyclop. 
Law,  under  the  title  AchnowlSigiMnt^  com- 
paratively few  apply  to  the  question  in  con- 
troversy in  t^is  case,  but  of  those  which  do 

the  larger  number  seem  to  be  in  con- 
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pears  to  me  that  the  omission  under  con- 
sideration is  not  merely  clerical,  but  that 
it  goes  to  the  substance  of  the  certificate.  It 
also  appears  to  me  that  the  opinion  of  the  ma- 
jority is  not  only  against  the  better  reason- 
ing and  weight  of  authorities,  but  that  it  will 
open  the  door  to  fraud,  encourage  laxness, 
confusion,  and  uncertainty  in  business  trans- 
actions, and,  while  doing  justice  in  some 
cases,  that  its  general  effect  will  be  evil.  It 
is  my  opinion  that  the  judgment  of  the  dis- 
trict court  is  right,  and  that  it  should  be  af- 
firmed. 


OOFKLAKD  y.  D&APBB. 
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TlM  keeper  of  a  liTery  stable  does  notf 
\i^lBikliakgWkhorme9  warrant  it  to  be  free 
from  deliBete  of  wbloh  he  baa  no  knowledge 
•od  which  he  could  not  have  dlaooreied  by  the 
exerctaeof  due  care,  so  as  to  render  hUnself  liable 
for  an  Injury  to  the  hirer  caused  by  such  defect. 

(January  4, 1893.) 

REPORT  by  the  Superior  Court  for  Suffolk 
County,  after  direclin|5  a  verdict  in  favor 
of  defendant,  for  the  opinion  of  the  Supreme 
Judicial  Court  of  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
resulted  from  defendant's  negligence.  Judg- 
ment on  iiie  terdiet. 


The  report  stated  that: 

At  the  trial  before  a  Jury  the  plaintifiP  intro- 
duced evidence  tending  to  show  that  he  was  a 
police  officer  of  Boston;  that,  three  or  four 
weelLS  prior  to  the  time  when  the  plaiotiff  re- 
ceived the  ioluries  hereinafter  mentioned,  the 
defendant,  who  was  a  livery-stable  keeper,  fur- 
nished for  hire  to  the  city  of  Boston  a  horse  to 
be  used  by  the  mounted  patrolmen  of  Boston; 
that  the  horse  was  examined  and  tried  at  the 
defendant's  stable  by  one  of  the  mounted  police 
officers  of  Boston,  and  selected  by  said  officer, 
and  taken  for  use  by  the  city  of  Boston;  that 
for  several  weeks  thereafter  the  horse  was  rid- 
den by  this  officer,  who  testified  at  the  trial 
that  the  horse  was  free  from  all  faults,  and  in 
every  waj  suitable  for  the  purpose  for  which 
it  was  hired;  that  the  plaintiff,  acting  in  the 
due  discharge  of  his  duty,  mounted  the  horse 
and  rode  it  towards  the  defendant's  stable; 
that  while  the  plaintiff  was  so  riding  the  horse. 


K01S.-AS  to  warronti/oi'/lorM  or  veMeZe  kept  for 

AMtoJiahUity  of  UoenHtdtOe  Jteeptr. 

OrdinarUy  a  Uveryman  warrants  his  teams  and 
vehicles  a^aiost  defects  that  are  known  or  could 
be  ascertained  by  the  exercise  of  due  care. 

Bvery  person  who  lets  out  a  carriage  to  hire  for 
a  spedflc  purpose  does  by  so  doing  warrant  that  it 
ihall  be  reasonably  fit  for  that  purpose.  Jones  v. 
Page,lAL.T.N.8.  610. 

This  rule  is  not  changed  by  the  mere  fact  that  the 
iiirer  looks  at  and  selects  the  vehicle,  unless  the  de- 
fect is  an  external  visible  one.   Ibid. 

It  is  the  duty  of  one  letting  carriages  for  hire  to 
npply  one  as  fit  for  the  purpose  for  which  it  is 
faired  as  care  and  skill  can  render  It.  Hyman  v. 
Kye,  L.  B.  6  Q.  &  Dl  v.  68S,  44  L.  T.  N.  8.  filfi,  4A  J.  P. 
»!. 

Here  the  hirer  was  held  liable  for  the  breaking 
of  a  bolt. 

And  the  liveryman  who  hires  out  a  horse  and 
carriage  for  a  particular  purpose  warrants  that 
tbey  are  in  proper  condition  and  suitable  for  that 
journey.   Chew  v.  Jones,  10  L.  T.  281. 

A  party  who  hires  a  buggy  and  a  driver  from  a 
Uveryman  to  be  conveyed  to  a  certain  place  and  is 
injured  by  reason  of  the  seat  of  the  vehicle  oot  be- 
ing properly  secured,  may  recover  damages  there- 
for.  Erickson  v.  Barber  (Iowa)  Oct.  10, 1891. 

A  livery-stable  keeper  who  negligently  furnishes 
a  hone  for  a  funeral  that  is  unsafe  and  runs  away, 
cannot  escape  liability  by  claiming  that  he  did  not 
know  that  the  horse  was  unsuitable.  But  if  the 
injury  was  caused  by  reason  of  the  horse  being 
mddenly  frightened  by  a  dog,  or  by  reason  of  the 
road  being  bad,  and  not  front  any  viciousness  of 
the  horse,  the  owner  is  not  liable.  Home  v. 
Kea]dn,115Bfaas.a95. 

A  Uveryman  informing  a  party  applying  for  a 
bone  that  he  is  a  Uttle  '*8keery,**  but  failing  to  in- 
form  him  that  the  horse  was  vicious  and  apt  to 
turn  about  suddenly  is  liable  for  injuries  caused  by 
the  wagon  being  upset  by  sudden  turning  of  the 
horse.  And  after  the  special  vicious  character  of 
the  horse  has  been  established  by  uncontradicted 
evldeDoe  it  is  not  competent  to  prove  the  general 
character  of  the  horse.    EJssam  v.  Jones,  56  Hun, 

m. 

And  a  livery-stable  keeper  hiring  out  a  horse  and 
wagon,  is  liable  in  damages  when  the  snap  spring 
which  attaches  the  holdback  to  the  harness  had 
nearly  rusted  away  and  bad  the  appearance  of  hav- 
ing been  nearly  broken  off  for  a  long  time,  and  by 
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reason  of  its  being  defective  the  horse  ran  away 
and  injured  the  occupants  of  the  wagon.  Hadley 
V.  Cross,  84  Yt.  660, 80  Am.  Dec.  600. 

The  owner  or  a  horse  or  carriage  is  liable  for  any 
accident  which  may  befall  the  same  if  properly  and 
carefully  used  by  the  hirer.  Sutton  v.  Temple, 
12  Mees.  ft  W.  60;  Lygo  v.  Newbold,  28  L.  J.  Bxch. 
106. 

The  burden  of  proof  is  on  the  Uveryman  through- 
out the  trial  in  an  action  by  him  agal  n»t  the  hirer  for 
injuries  to  his  horse  to  show  that  the  horse  was 
sound  when  delivered  and  that  the  injuries  were 
caused  by  the  negligence  of  the  hhrer.  Malaney  v. 
TUt,60yt.07L 

Am  to  aeauminu  riOu  by  the  hirer, 

A  customer  who  takes  a  horse  with  notice  that 
he  is  not  safe,  and  that  he  must  be  responsible  for 
accidents,  is  liable  for  injuries  to  the  horse  by  rea- 
son of  his  shying  and  falling.  Jeffery  v.  Walton, 
18tark.207. 

A  livery-stable  keeper  impliedly  warrants  that 
the  horse  hired  out  by  him  is  free  trom  vice,  but  if 
he  warns  the  customer  and  the  latter  assumes  all 
risk  and  causes  the  horse  to  kick  and  injure  him, 
the  hirer  cannot  recover  for  injuries  received. 
Wlndle  V.  Gordan,  75  Me.  14B. 

Anatogoue  eases. 

The  following  decisions,  although  not  strictly 
within  the  scope  of  this  note,  are  analogous  to 
those  which  are  given  above: 

A  party  who  enters  a  carriage  cannot  recover 
for  injuries  caused  by  the  horses  running  away, 
where  the  driver  had  no  Icnowledge  that  the  pas- 
senger who  was  injured  was  in  the  conveyance, 
which  was  gratuitously  furnished  to  carry  other 
persons.  Siegrist  v.  Arnot,  86  Mo.  200, 66  Am.  Bep. 
425. 

A  party  who  furnishes  a  mare  for  work  on  a 
street-car  impliedly  warrants  that  she  is  suitable 
for  that  work,  and  if  she  is  mjured  without  fault 
of  the  hirer  the  owner  may  not  recover,  but  if  the 
hirer  fails  to  use  ordinary  care  after  It  becomes  ap- 
parent that  she  is  diseased,  nervous,  and  unfit  for 
work,  and  she  is  Injured,  the  hirer  is  responsible  in 
damages.    Bass  v.  Cantor,  123  Ind.  444. 

A  party  hiring  a  carriage  by  the  year  on  a  written 
contract  by  which  the  owner  agrees  to  U^ep  it  in 
repair  without  charge,  is  not  liable  for  repairs 
made  necessary  by  accident,  and  the  contract  con- 
trols Instead  of  oustonu  Reading  y.  Menham,  1 
Mood.  &  B.  £84.  L  T. 
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•Dd  wbile  he  was  in  the  exercise  of  due  care, 
the  horse  became  restive  and  uncontrollable, 
shook  its  head,  bolted,  and  ran  violently  upon 
a  sidewalk,  threw  the  plaintiff,  and  fell  upon 
nim,  breaking  the  plaintiff's  1^,  and  otherwise 
injuring  him;  that  the  plaintiff  had  had  exper- 
ience in  riding  and  managing  horses  before  the 
injury;  that  the  horse  had  been  ridden  by 
other  patrolmen,  and  bad  not  shown  any 
symptoms  of  viciousness  or  bad  habits,  or  de- 
fects in  any  way;  that  there  was  a  scar  in  the 
mouth  of  the  horse,  which  scar  "looked  as  if 
caused  by  a  cut."  There  was  no  further  evi- 
dence concerning  the  scar.  The  plaintiff  testi- 
fied, on  cross-examination,  that  he  thought  the 
horse,  at  the  time  of  the  accident,  must  have 
bad  a  fit,  or  blind  staggers,  or  something  of 
that  kind.  At  the  close  of  the  plaintiff's  evi- 
dence, the  defendant  requested  the  court  to 
rule  that,  on  all  the  evidence,  the  i)laintiff 
could  not  recover.  In  reply  to  a  question  put 
by  the  court,  the  counsel  for  the  plaintiff  stated 
that  there  was  no  evidence  upon  which  it  could 
be  found  bv  the  jury  that  the  defendant,  prior 
to  the  accident,  knew,  or  by  the  exercise  of 
reasonable  care  or  diligence  could  have  known 
or  discovered,  that  the  horse  was  as  described 
in  the  declaration.  The  plaintiff  claimed,  and 
requested  the  court  to  rule,  that  the  defendant 
was  bound  to  furnish  a  suitable  horse,  and  that 
if  the  horse,  at  the  time  of  the  accident,  was 
unmanageable  and  unsuitable,  the  defendant 
was  liable  to  the  plaintiff  in  the  action,  with- 
out regard  to  the  defendant's  knowledge  or 
negligence;  and  that  it  Hppearing  that  the  horse 
was  unmanageable  at  the  time  of  the  accident 
a  prima  facie  case  was  made  out  as  to  the  neg- 
ligence of  the  defendant.  The  court  declined 
to  rule  as  requested  by  the  plaintiff,  and  direct- 
ed the  Jury  to  return  a  verdict  for  the  defend- 
ant. 

Messrs.  John  E.  Hanly  and  John  F. 
LIbb7»  for  plaintiff: 

It  is  the  duty  of  a  livery-stable  keeper  to 
provide  a  horse  suitable  for  the  purpose  for 
which  it  is  let,  and  on  the  question  of  his  lia- 
bility for  an  injury  caused  by  the  horse's  run- 
ning away  it  is  immaterial  that  he  did  not 
know  that  the  horse  was  unsuitable. 

Borne  Y.  MeaHn,  115  Mass.  826. 

When  an  accident  is  caused,  in  part  by  the 
fault  of  a  horse  unsuitable  for  the  purpose  for 
which  it  is  let,  and  in  part  bv  a  defect  in  the 
highway,  the  stable  keeper  who  let  the  horse 
will  be  liable  for  damage  to  the  parties  in- 
jured. 

Ibid, 

The  delivery  of  ^oods  to  a  carrier  and  their 
loss  makes  out  a  prima  facie  case. 

Litae  V.  Boston  di  M,  Jl.  Co.  M  Me.  289. 

Messrs.  Horace  O.  Allen  and  William 
R.  Howland,  for  defendant: 

In  certain  cases  the  mere  happening  of  an 
accident  has  been  submitted  to  the  jury  upon 
the  question  of  defendant's  negligence,  as  in 
Ware  v.  Qay,  11  Pick.  106,  where  the  wheel 
of  a  stage-coach  came  off;  or  White  v.  Boston 
db  A.  R.  Co.,  144  Mass.  404,  where  the  injury 
was  sustained  from  the  fall  of  a  lamp  shade. 

But  it  is  common  erperience  that  such  in- 
animate objects,  in  use,  require  examination, 
readjustment,  repair,  and  renewal  from  time  to 
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time,  and  that  substantially  all  accidents  can 
be  avoided  by  a  faithful  performance  of  thia 
duty,  and  therefore  one  is  held  liable  for  in* 
juries  resulting  from  neglect  in  this  particular. 
But  the  case  at  bar  ia  plainly  distinguishable. 
No  amount  of  examination  of  the  horse  by  the 
defendant  when  it  left  his  possession  several 
weeks  before  the  accident  could  have  discov- 
ered the  slightest  imperfection  or  prevented 
the  accident.  As  is  well  known,  most  sudden 
illnesses  in  horses  arise  from  improper  food  or 
use,  over  neither  of  which  subjects  had  the  de> 
fendant  any  control  for  weeks  before  the  accl* 
dent 

Holmes*  /.,  delivered  the  opinion  of  the 
court: 

Home  V.  Meakin,  115  Mass.  326.  the  case  re- 
lied on  by  the  plaintiff,  only  decides  that,  if  a 
party  negligently  furnishes  an  unsuitable  horse, 
it  is  not  a  defense  that  he  did  not  know  that 
this  horse  was  unsuitable.  In  the  case  at  bar» 
negligence  was  excluded  by  the  plaintiff's  ad- 
mission that  there  was  no  evidence  that  the 
defendant  knew,  or  by  the  ezercise  of  reason- 
able care  could  have  known,  that  the  horse 
was  unsuitable,  if  in  fact  it  was.  Therefore 
in  order  to  recover,  the  plaintiff  must  main- 
tain that  a  livery  stable  keeper  warrants  or  in- 
sures the  suitableness  of  every  horse  which  he 
leU. 

No  such  liability  is  imposed  on  him  by  the 
fact  that  he  follows  a  common  calling,  any- 
more than  it  is  upon  every  man  who  keeps  a 
shop.  Even  in  old  times,  the  ezercise  of  a 
common  calling  only  required  a  man  to  show- 
skill  in  his  business.  Fitzh.  Nat.  Brev.  94,. 
D;  Jforris  v.  Staps,  Hob.  2106,  211;  8  Bl. 
Com.  164;  Rex  v.  Kilderby,  1  Wms.  Saund* 
811,  812,  note  t.  Common  carriers  were  ii>> 
surers,  not  because  they  bad  a  common  calling,, 
but  because  they  were  bailees,  coupled  with 
certain  gradual  changes  in  tbelaw,&ot  material 
here. 

If  it  should  be  sought  to  charge  the  defend- 
ant for  the  horse  as  for  a  dangerous  animaU 
the  liability  for  a  horse  on  that  ground,  apart 
from  bailment,  is  confined  to  cases  where  the 
owner  has  notice  of  the  dangerous  tendency. 
Com.  V.  Pierce,  138  Mass.  165,  179,  52  Am^ 
Rep.  204;  Diekson  v.  McCoy,  89  N.  Y.  400, 403. 
See  also  Hawks  v.  Locke,  189  Mass.  205,  208, 
52  Am.  Rep.  702.  The  suggestion  has  been 
made,  following  Mr,  Justice  Btor^'s  statement 
of  the  doctrine  of  Pothier,  that  bailors  for  hire 
generally  warrant  the  suitableness  of  the  thing 
let  {Harrington  v.  Snyder,  8  Barb.  880,  881; 
Story,  Bailm.  §§  883,  890);  but  the  common 
law  in  general  applies  the  principle  of  caveat 
emptor  when  the  hirer  has  examined  the  arti- 
cle. Gutter  V.  Hamlen,  147  Mass.  471,  475. 
See  further  Havsks  v.  Locke,  supra;  MacCar- 
thyj.  Young,  6  Hurlst  &  N.  829. 

The  supposed  warranty,  if  it  existed,  could 
not  be  placed  on  any  of  the  foregoing  consid- 
erations, but  would  have  to  stand  on  the  anal- 
ogy of  carriers  of  passengers,  taking  their  lia- 
bility in  the  strictest  form  in  which  it  ever  has 
been  taken.  There  have  been  intimations,  if 
not  decisions,  in  favor  of  such  a  view  with  re- 
gard to  vehicles  let  for  the  known  purpose  of' 
carrying  passengers,  {Jones  v.  Page,  16  L.  T, 
N.  8.  619;  Leach  v.  French,  69  Me.  889,  892^ 
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fl  Am.  Rep.  200;  Harrington  v.  Snyder,  8 
Barb.  380;  Kiwam  v.  Jones,  56  Hun,  482,  434. 
Compare  Francis  y.  Coekrell^  L.  R.  5  Q.  B. 
Ml,  503;  Fbwlerv.  Lock,  L.  R.  7  C.  P.  272,  L. 
R.  9  C.  P.  761,  noU,  L.  R  10  0.  P.  90;)  but  an 
opposite  decision  was  reached  in  HadUy  v. 
Crots,  34  Yt  586,  80  Am.  Dec.  609,  and  in 
this  commoDwealth  even  carriers  of  passengers 
do  not  warrant  their  vehicles,  and  are  not  lia- 
ble if  wholly  free  from  negligence.  Ingalh  v. 
BUU,  0  Met  1,  43  Am.  Dec  346;  WhiU  v. 


Fiichhurg  R.  Co.  186  Mass.  821,  824;  Readh^ad 
V.  Midland  A  O?.  L.  R  2  Q.  B.  412,  L.  R.  4 
Q.  B.  879. 

It  follows,  a  fortiori,  that  one  who  lets  a 
horse  does  not  warrant  that  it  is  free  from  de- 
fects which  he  does  not  know  of,  and  could 
not  have  discovered  by  the  exercise  of  due 
care.  See  Story,  Bailm.  §  391a;  Edw.  Bailm. 
§  378. 

Judgment  on  (he  verdict. 


NEW  YORK  COURT  OF  APPEALS. 


Robert  WYLLIE  and  Wile,  Appt»., 

V. 

James  PALMER,  Jr.,  et  al,  liesptt. 

1.  ▲  dealer  in  flreworlai  does  not  be. 
eome  liable  as  a  contractor  to  give  a 
display  of  the  fireworks  by  Aimishing^, 

on  the  request  of  the  purchaser  of  a  oertam 
quantity,  a  man  to  aasiat  In  discharcriDff  them, 
where  the  purchaser  and  other  members  of  a 
oommlttee  had  fuU  charge  of  the  display  and 
all  arrangements  therefor. 

S.  A  maanfiactorer  or  dealer  in  dan- 
Mrons  articles  Intended  for  use,  such  as 
Reworks,  la  not  liable  for  an  injury  resultiDg 
from  the  negligence  or  Improper  use  of  them  by 
the  purchaser  or  a  third  person. 

3*  The  negUgeskee  in  dia^kimrging  fire- 
works at  a  Fourth  of  July  celebration 
of  a  boy  sent  by  the  dealer  from  whom 
the  fireworks  were  purchased  merely  as  the  help- 
er of  a  man  whom  he  sent  on  request  of  the  com- 
mittee who  bought  the  fireworks  to  assist  m  the 
display,  will  not  make  the  dealer  liable  where  the 
committee  had  full  charge  of  the  arrangements,, 
and  the  boy,  when  making  the  discharge  com- 
plaloed  of,  was  obeying  the  orders  of  one  of  the 
committee. 

(February  28,  1808.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Oeneral  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  of 
nonsuit  entered  at  the  Cayuga  County  Circuit 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  resulted  from 
oef endao  ts  negl igence.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  James  B.  Cos,  for  appellants: 

While  we  concede  that  the  construction  of  a 
written  contract  is  for  the  court,  vet  a  stranger 
to  the  contract  must  be  allowea  to  point  to 
what  defendants  did  under  it  (practical  con- 
struction, 121  N.  Y.  92),  as  ezplanatorv  of  am- 
biguity. This  question  of  fact,  if  it  admits  of 
doubt,  is  for  the  jury,  a  mixed  question  of  law 
and  fact. 

Blazy  V.  McLean,  129  N.  Y.  49 ;  Kenyon  v. 
Knights  Templar  db  Masonic  Mut.  Aid.  Asso. 
128  N.  Y.  254;  White  y.  Hoyt,  78  N.  Y.  505; 
Dwight  V.  Oermania  L,  Ins.  Co.  103  N.  Y. 
Ul,  57  Am.  Rep.  729. 

These  young  men,  Royce  and  Eemitz,  were 

NoTB.-On  the  subject  of  liability  for  injuries 
caused  by  the  discharge  of  fireworks,  see  fwte  to 
ficaolon  V.  Wedger(Mas8.)  16  L.  R.  A.  806. 
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the  i^ents  and  servants  of  defendants,  acting 
compielely  within  "the  scope  of  their  employ* 
meot,"  doing  their  masters'  business. 

The  master  is  responsible  for  the  negligence 
of  a  servant,  acting  in  the  prosecution  of  hia 
service,  though  not  under  his  immediate  di- 
rection. 

Paley's  Donlap,  Agency,  p.  295;  Stone  v. 
Western  Transp.  Co.  »8  K.  Y.  241. 

Any  private  directions,  restrictions,  or  in- 
hibitions by  defendants  to  these  servants  are  of 
no  effect  in  limiting  defendants'  liability. 

Mott  V.  Consumer^  Ice  Co.  73  N.  Y.  548; 
Rounds  r.  Delaware,  L.  di  W.  R.  Co.  64  N.  Y. 
129,  21  Am.  Rep.  597 ;  Ocfiftenbein  v.  Shapley, 
85  N.  Y.  220 ;  Quinn  v.  Power,  87  N.  Y.  587 : 
Philadelphia  dR  R.  Co  v.  Dei^,  65  U.  8. 14 
How.  486,  14  L.  ed.  509. 

The  general  management  and  direction  of 
the  committee  are  of  no  avail,  because  not  con- 
tributing to  the  negligence  of  Eemitz,  who  was 
still  the  servant  of  defendants. 

Philadelphia  db  R.  R.  Co.  v.  Derby,  55  U. 
S.  14  How.  487,  14  L.  ed.  610;  Wharl.  Neg. 
157;  Smith.  Mast.  &  S.  157;  Southwick  v. 
Estes,  7  Cush.  385 ;  Kimball  v.  Cvshman,  108 
Mass.  194,  4  Am.  Rep.  528 ;  Mulligan  v.  Nets 
TorkdhSB.R,  Co.  14  L.  R.  A.  791,  129  N. 
Y.  506:  Vosburgh  v.  Modk,  1  Cush.  453.  48  Am. 
Dec.  613. 

Had  Battams  or  Pearson  "directed"  Eemiti 
to  do  something  beyond  the  scope  of  his  em- 
ployment, and  he  ^ould  do  it  negligently,  re- 
sulting in  damage  to  a  stranger,  certainly  de- 
fendants would  not  be  liable.  And  this  is  all 
there  is  of  the  **ad  hoc"  doctrine,  as  the  au- 
thorities show;  and  as  Sheai'man  «&  Redfield 
and  Wharton  lay  down  the  rule. 

Shearm.  &  Redf.  Neg.  §5^  73,  74;  1  Addison 
Torts,  pp.  476.  477,  488-490,  1121,  and  cases 
cited.  Wood,  Mast.  &  S.  p.  505,  g307;  Smith, 
Mercantile  Law,  154.  155,  and  cases  cited  in 
notes,  WharL  Neg.  §S  157,  162,  165,  171.  and 
cases  cited.  Limpusr.  London  Oen.  Omnibus 
Co.  1  Hurist.  &  C.  526 ;  DalyeU  v.  Tyrer,  El. 
Bl.  &  El.  899 ;  Crockett  v.  Calvert,  8  Ind.  127. 

This  **ad  hocf*  doctrine  only  obtains,  when 
the  servant  is  acting  beyond  the  scope  of  hia 
employment. 

Murphy  v.  CaraUi,  8  Hurist.  &  C.  462;  El- 
der V.  Bemis,  2  Met.  599 ;  Murray  v.  Currie, 
L.  R.  6  C.  P.  24;  Kimball  v.  Cushman,  108 
Mass.  194,  4  Am.  Rep.  528;  Wood  v.  Cobb,  18 
Allen,  6Q;CrockettY.  Calvert, supra jSchouleT, 
Dom.  Rel.  636,  and  cases.  Smith,  Mast  &  S. 
151,  152,  157;  JSouthwiekv.  Estes,  7  Cush.  386. 

Mr.  Nathaniel  Footey  for  respondents: 

The  defendants  and  the  committee  could  not 
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both  be  principals  so  as  to  be  each  liable  for 
tbe  negligence  of  Kemltz,  and  defendants  can- 
not be  liable  for  bis  negligence  unless  they 
were  in  charge  of,  and  his  immediate  superiors 
and  directors  in  the  work  which  he  was  then 
doing. 

Blake  v.  FerrU,  5  N.  Y.  48,  55  Am.  Dec. 
804;  OlineY,  Whitney  Marble  Co,  103  N.  Y. 
292 ;  Shearm.  &  Red!.  Keg.  4th  ed.  p.  269, 
g§  160,  161.  See  also  Murphy  v.  CaraUi,  8 
Hurlst.  &  C.  461,  approved  in  Manning  v.  Ad- 
ami,  82  Week.  Rep.  480 ;  Bourke  v.  White 
Mone  CoUiery  Co.  L.  R.  2  0.  P.  Div.  205. 

There  being  no  conflict  in  tbe  evidence,  the 
trial  court  properly  determined,  as  a  question 
of  law  that  Kemitz  was  acting,  at  the  time  of 
the  accident  in  question,  as  the  servant  of  Pear- 
son or  the  citizens'  committee,  and  not  as  the 
servant  of  defendants. 

See  Wilds  v.  Hudmm.  Biver  B.  Co.  24  N.  Y. 
480;  Deyo  ▼.  ^^ew  York  Cent.  B.  Co.  84  N.  Y. 
9,  88  Am.  Dec.  418 ;  Marion  County  Comra.  v. 
Clark,  94  U.  S.  278,  24  L.  ed.  69. 

O'Brieiiy «/.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  in  this  case  having  been 
nonsuited  at  the  trial,  the  general  inquiry 
upon  this  appeal  is  whether  they  were  en- 
titled to  have  the  case  submitted  to  the  jury. 
The  plaintiffs  are  husband  anr!  wife,  ana  they 
sought  to  recover  damag«:8  for  an  injury  to 
the  wife  b^  the  discharge  of  a  rocket  w>iile 
she  was  witnessing  a  display  of  fireworks  at 
a  Fourth  of  July  celebration  in  Auburn,  July 
4,  1888.  It  is  claimed  that  the  defendants 
stood  in  such  legal  relations  to  the  transaction 
as  to  become  liable  for  the  injury.  They 
are  partners  in  the  business  of  manufacturing 
and  selling  fireworks  at  Rochester,  and  they 
furnished  the  rocket  that  injured  the  plain- , 
tiff.  The  theory  upon  which  the  plaintiffs 
claim  to  recover  is  that  the  defendants  con- 
tracted with  a  committee  to  give  an  exhibi- 
tion or  display  of  fireworks,  and  in  carrying 
out  this  contract  the  defendants  or  their  serv- 
ants so  negligently  handled  or  managed  the 
fireworks  that  the  rocket  was  discharged  hori- 
zontally into  a  crowd  of  people,  and  struck 
Mrs.  Wyllie,  inflicting  the  injury  com- 
plained of.  The  complaint  is  framed  upon 
this  tiieory  alone,  and  it  is  proper  to  sav  that 
the  learned  cx)unsel  for  the  plaintiffs,  in  his 
brief  and  in  his  oral  argument  in  this  court, 
boldly  rests  his  whole  case  upon  that  prin- 
ciple. Neither  by  pleadinir,  proof,  nor  ar- 
gument has  he  suggested  or  claimed  that 
there  was  any  other  ground  for  a  recovery. 
The  defendants  denv  that  they  ever  made 
such  a  contract,  or  that  they  ever  gave,  con- 
trolled, or  directed  any  such  exhibition.  The 
controversy  is  thus  reduced  to  the  inquiry 
as  to  what  the  defendants'  legal  relations 
were,  upon  the  proofs  given  at  the  trial,  to 
the  transaction  which  was  the  cause  of  the 
injury.  This  is  to  be  ascertained  from  the 
testimony  of  the  plaintiffs,  for  the  defend- 
ants gave  none ;  and  there  is  no  conflict  or 
doubt  with  respect  to  the  fact^.  Some  time 
prior  to  May  1,  1888,  a  Dublic  meeting  was 
iield  at  Auburn,  which  was  attended  by  the 
mayor  and  principal  citizens,  who  resolved  to 
have  a  celebration  on  July  4,  and  a  commit- 
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tee  was  then  and  there  appointed  to  hav» 

general  charge  of  it,  consisting  of  80  persona. 
>ut  of  this  general  committee  various  sub- 
committees were  formed,  and,  among  them,  a 
committee  of  five  on  fireworks,  of  which 
George  H.  Battams  was  the  chairman.  He 
opened  a  correspondence  with  the  defendants, 
which  must  determine  the  legal  nature  of  t^a 
transaction.  His  first  letter  ia  dated  May  1, 
in  which  he  wrote  to  the  defendants :  **  Plee se 
send  me  your  catalogue  of  your  goods.  I 
wish  you  would  mark  out  a  display  for  the 
Fourth  of  July  that  will  cost  (500."  The 
natural  and  obvious  construction  of  this  lan- 
guage is  that  the  chairman  of  the  committee 
asked  defendants  for  a  catalogue  of  their 
goods,  upon  which  should  be  indicated  such 
articles  as  would  be  sold  for  (500.  This 
better  does  not  appear  to  have  been  answered, 
and  on  May  18th  the  chairman  wrote  again, 
asking  for  the  ^catalogue  of  your  goods, 
with  a  display  you  can  give  for  $500 ;  also 
a  display  for  1400."  Four  days  afterwards 
the  dcf«-ndants  wrote  to  the  chairman,  in 
which  they  stated  that  "we  inclose  pro- 
gramme of  exhibition  which  we  have  made 
up  specially  for  you,  and  have  taken  paina 
to  give  you  a  very  fine  display,  ...  to 
cost  (500  net.  ...  If  you  do  not  wish 
to  expend  this  amount,  let  us  know,  and  we 
can  reduce  it  to  any  amount  desired  by  tak- 
ing out  some  pieces.  We  make  no  charge 
for  boxing  or  cartage,  but  expect  you  to  re- 
turn us  the  empty  boxes  ana  frames.  We 
inclose  printed  sheet,  giving  full  instructions 
for  firing  the  display.^  It  seems  quite  clear 
that  this  was  nothing  more  than  a  proposi- 
tion on  the  part  of  the  defendants  to  sell  and 
deliver  certain  goods  specified  on  what  la 
called  a  **  programme"  for  (500.  Nothing 
more  was  aone  till  the  12th  of  June,  when 
the  following  letters  were  exchanged,  and 
which  constitute  the  contract: 

**  Auburn,  June  12,  1888.  Mr.  J.  Palmer's 
Sons — Dear  Sirs:  At  last  we  have  arrived 
at  a  conclusion  in  regard  to  the  exhibition. 
I  have  been  trying  to  get  the  whole  thing, 
(500,  but  failed.  At  last  we  have  decided 
to  have  a  (400  display.  Will  you  please  in- 
form me  what  you  will  give  in  that,  includ- 
ing the  steam  engine  and  Mr.  Wheeler's 
picture.  We  have  had  four  others  to  buck 
against ;  three  from  New  York,  and  one  from 
Syracuse.  Mr.  Scott  had  one  from  New 
York.  There  is  considerable  kicking,  but  we 
are  there.  Please  give  us  a  fine  display.  We 
would  like  to  have  a  man  to  take  charge  of 
the  display.  Please  inform  me  how  many 
posts  you  will  need.  I  have  the  model  of 
post, — the  one  we  used  last  summer.  Of 
course,  the  (500  is  a  fine  display,  and  I  think 
you  can  give  a  fine  (400  out  of  that.  Hop- 
ing to  hear  from  you  soon,  I  rem.,  vours 
truly,  Geo.  H.  Battams." 
To  which  the  defendants  replied  as  follows: 
"Rochester,  N.  Y.,  June  14,  1888.  Geo. 
H.  Battams,  Esq.,  Auburn,  N,  Y.— Dear 
Sir:  Your  favor  of  the  12  Inst,  at  hand, 
with  programme.  We  understand  that  we 
have  your  positive  order  for  display  to  cost 
four  hundred  dollars  net,  including  expense 
of  man,  and  we  inclose  you  programme,  rep- 
resenting the  goods  we  will  send.    We  bav» 
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indnded  the  steam  Are  engine  and  bust  of 
Mr.  Wheeler.  You  should  have  sixteen  posts 
made  like  the  model  you  have,  one  for  each 
piece.  The  net  price  of  the  bust  of  Mr. 
Wheeler,  with  name  and  arch,  is  $00,  and 
will  be  large,  and  got  up  fine  as  possible. 
This  will  give  you  the  finest  display  that 
can  be  had  for  the  money.  We  will  put  our 
Tery  best  work  in  it,  and  know  you  will  be 
pleased.  It  is  a  pity  you  did  not  accept  our 
other  programme,  and  raise  the  whole  (500 ; 
and,  ii  there  is  any  possibility  of  your  rais- 
ing the  other  $100,  we  would  advise  you  to 
do  so,  and  we  will  ship  the  goods.  Yours, 
&c,  James  Palmer's  Sons." 

The  defendants,  as  a  result  of  this  corre- 
spondence, shipped  the  goods  by  rail  to  the 
chairman,  and  the  latter  took  them  from  the 
station  at  Auburn,  and  paid  the  freight 
thereon.  On  the  8d  of  July  defendants'  man 
came  to  Auburn,  called  upon  the  chairman 
at  his  place  of  business,  and  was  by  him 
taken  to  a  hotel,  and  the  expenses  were  paid 
by  the  committee.  There  came  with  hfm  a 
boj,  about  seventeen  years  old,  to  assist  in 
raising  and  handling  Uie  large  pieces.  The 
committee  took  charge  of  the  display,  fixed 
the  time  and  place,  which  was  an  inclosed 
space  about  200  feet  from  cast  to  west  in  one 
of  the  principal  streets  of  the  city.  It  was 
arranged  that  the  large  set  pieces  were  to  be 
discharged  at  the  west  end  of  the  space  and 
the  rockets  and  small  pieces  from  the  east 
end.  All  the  arrangements  were  made  by 
the  committee,  and  tne  man  and  hoy  sent  by 
the  defendants  acted  under  its  directions. 
While  tiie  man  was  engaged  setting  and  dis- 
charging the  large  pieces  at  the  west  end  of 
the  space,  which  was  inclosed  with  ropes, 
the  chairman  of  the  committee  on  fireworks 
ordered  another  member  of  the  committee  and 
the  boy  to  discharge  the  rockets  at  the  other 
end,  and  this  order  they  proceeded  to  carry 
out,  and  in  doing  so  the  boy  so  handled  one 
of  tjie  rockets  that  it  was  discharged  horizon- 
tally, and  injured  the  plaintiff,  who  was  one 
of  the  bystanders. 

The  contract  of  the  defendants  with  the 
committee  was  in  writing.  The  parties  had 
no  personal  interview,  ft  was  either  a  con- 
tract for  the  sale  and  delivery  of  the  goods, 
or  a  contract  for  services  and  materials.  The 
language  was  not  ambiguous  or  equivocal, 
and  hence  it  was  not  competent  to  ask  the 
Jurv  to  determine  its  construction,  meaning, 
or  legal  effect.  Artie  F.  Ins.  Go.  v.  Austin, 
69  1^.  Y.  470 ;  Kenyan  v.  KnighU  T&mplar  & 
Matonie  Mut.  Aid  Asao.  122  N.  Y.  247.  In- 
deed,  the  learned  counsel  for  the  plaintiffs 
does  not  claim  this.  His  position  is  that  the 
contract  is,  as  matter  of  law,  one  obligat- 
ing the  defendants  to  give  a  display  or  ex- 
hibition. Upon  every  test  that  can  be  ap- 
plied to  this  contract,  it  seems  to  me  that  it 
18  one  for  the  sale  and  delivery  of  personal 
property.  If  the  defendants  fai  led  to  perform 
it,  the  damages  asrainst  them  would  have  to 
be  measured  upon  the  principles  applicable 
to  a  breach  of  contract  for  the  sale  and  de- 
livery of  goods.  The  city  or  the  persons  in 
charge  might  be  able  to  show  very  large 
dama^  for  breach  of  a  contract  to  give  an 
exhibition  or  display,  but  it  would  seem  to 
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me  preposterous  to  measure  the  loss  upon  such 
a  theory.  The  defendants  parted  with  the 
title  to  the  property  upon  delivery  to  the  car- 
rier at  Rochester.  While  in  the  depot  at 
Auburn  a  levy  by  virtue  of  an  execution 
against  the  defendants  would  not  bind  them , 
and  if,  while  there,  they  had  been  destroyed, 
the  loss  would  not  fall  upon  the  defendants. 
The  chairman  of  the  committee  purchased 
the  goods  from  the  defendants,  and  it  is  aa 
manufacturers  and  vendors  of  the  flreworka 
only  that  the  defendants  are  connected  with 
the  injury.  The  committee,  not  the  defend- 
ants, gave  the  display.  It  was  for  that  pur- 
pose they  were  appointed.  They  procured 
the  funds,  selected  the  place,  fixed  tne  time, 
and  directed  and  controlled  everything  that 
was  done  from  the  beginning  to  the  end.  It 
would  be  a  gross  perversion  of  the  language 
and  intention  of  the  parties,  and  of  all  the 
facts,  to  hold  that  the  defendants  were  oc- 
cupying the  streets  of  Auburn  on  the  even- 
ing in  question,  controlling  and  directing 
a  display  of  fireworks  for  the  amusement  of 
the  citizens,  while  the  committee  had  ceased 
to  direct  and  had  become  mere  spectators. 
The  fact  that  two  persons  who  were  in  the 
general  employ  of  the  defendants  aided  and 
assisted  in  discharging  the  fireworks  does  not 
change  the  situation,  v/r  the  relations  of  the 
defendants  to  the  transaction.  They  were  not 
as  to  this  transaction,  engaged  in  the  defend- 
ants' business,  nor  under  their  control  or  di- 
rection, but  were  in  the  business  of  the  com- 
mittee, controlled  and  directed  by  them. 
The  plaintiff's  counsel,  as  already  observed, 
rests  the  case  upon  the  proposition  that  the 
defendants  were  independent  contractors  for 
the  performance  of  certain  work  or  services 
for  tlie  committee.  His  argument  contains 
no  suggestion  that  the  defendants  are  liable 
if  the  contract  was  one  for  the  sale  of  goods. 
The  action  was  not  brought  and  the  com- 
plaint was  not  framed  upon  that  theory,  and, 
as  I  think  the  plaintiffs'  constructiou  of  the 
contract  is  not  the  correct  one,  the  discussion 
might  very  well  end  here.  But  it  may  not 
be  amiss  to  ascertain  whether  the  defendants 
can  be  made  liable  upon  any  possible  view 
that  may  be  taken  of  the  transaction.  A 
manufacturer  and  dealer  in  dangerous  articles 
intended  for  use,  such  as  explosives  of  this 
character,  may  become  liable  to  the  purchaser 
at  least,  and  possibly  to  third  persons  in  some 
cases,  for  damages  resulting  from  defective 
materials  or  from  want  of  proper  care  and 
skill  in  the  manufacture ;  but  it  has  never 
been  held  that  he  could  be  made  liable  for 
an  injury  resulting  from  the  negligent  or  im- 
proper use  of  the  article  by  the  purchaser  or 
by  third  persons.  Loop  v.  LitcJtfield,  42  N. 
Y.  851,  1  Am.  Rep.  643 ;  Loaee  v.  Clute,  51 
N.  Y.  494,  10  Am.  Rep.  638;  7  Am.  &  Eng. 
Encyclop.  Law,  417-624. 

It  is  not  necessary,  however,  in  this  c^se 
to  pursue  the  inquiry  or  to  attempt  to  define 
the  liability  of  a  manufacturer  and  dealer  in 
fireworks  in  all  cases,  because  no  claim  is 
made  in  behalf  of  the  plaintiffs  that  the  de- 
fendants d  id  not,  in  this  respect,  perform  all 
the  obligations  imposed  upon  them  by  the 
contract,  and  every  duty  that  may  have  been 
due  to  the  public. 
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It  may  be  said  that  a  part  of  the  contract 
was  tliat  defendants  should  send  a  man  to 
assist  in  handling  and  exploding  the  pieces 
sold.  The  defendants  performed  all  its  obli- 
gations in  that  respect.  They  did  send  a  man, 
who  was  perfectly  competent  for  the  work, 
and  it  is  not  shown  that  he  was  guilty  of  any 
fault  or  neglect  whatever.  Even  If  the  in- 
jury was  the  result  of  some  fault  on  his  part, 
it  would  not  follow  that  the  defendants  were 
liable  for  it.  Their  duty  was  performed 
whun  ihej  selected  and  sent  to  the  commit- 
tee a  man  who  was  competent  for  the  work, 
and  possessed  the  necessary  experience  and 
skill :  and  it  is  not  claimed  that  they  were 
delinquent  in  this  respect.  When  he  arrived 
at  Auburn,  and  the  committee  took  charge 
of  him,  and  assumed  to  direct  and  control 
him,  as  they  were  entitled  to  do  under  the 
contract,  he  became  their  servant;  and,  as 
the  defendants  were  not  insurers  against  every 
possible  mistake  that  he  might  make,  they 
were  not  then  responsible  for  his  acts,  even 
if  it  was  shown  that  he  was  in  fault,  which 
clearly  it  is  not.  But  the  defendants  did 
more  than  they  agreed  to.  They  sent  a  boy 
with  the  man  as  a  helper.  It  was  intended 
that  he  should  assist  the  man  in  handling  and 
setting  off  the  larger  pieces,  not  that  he 
should  discharge  rockets  or  perform  any  other 
duty.  He  was  perfectly  competent  in  every 
respect  to  perform  the  work  for  which  the  de- 
fendants employed  him.  But  a  member  of 
the  committee,  under  the  direction  of  the 
chairman,  ordered  this  boy  to  assist  him  in 
discharging  the  rockets,  and  he  obeyed  the 
order.  This  is  the  only  fault  of  which  he 
was  guilty,  for  it  may  be  assumed  that  he 
was  not  possessed  of  U)e  necessary  experience 
and  skill  to  handle  and  discJiarge  fireworks. 
That  was  not  the  work  that  the  defendants 
employed  him  to  do,  and  not  the  work  that 
they  intended  he  should  do  on  this  occasion. 
But  are  the  defendants  liable  because  he  did 
not  refuse  to  obey  this  order?  Are  they  liable 
because  the  older,  more  experienced,  and 
competent  man  permitted  him  to  obey  it? 
There  is  no  evidence  in  the  case  that  he  even 
heard  the  order,  or  knew  it  was  given,  or  had 
any  other  knowledge  that  the  boy  was  being 
put  by  the  committee  at  such  work;  but, 
even  if  he  had,  what  power  or  right  did  he 
have  to  disregard  or  resist  the  directions  of 
the  committee,  who  had  the  real  charge  of 
the  whole  affair?  Certainly  the  defendants 
.Lre  not  liable  unless  the  boy,  at  the  time  he 
discharged  the  rocket,  was*  the  defendants' 
servant,  engaged  in  their  business.  The 
learned  counsel  for  the  plaintiffs  claims  that 
he  was,  but  this  claim  rests  entirely  upon 
the  erroneous  assumption  that  the  defendants 
were  independent  contractors  to  give  an  ex- 
hibition,  and  that  there  was  no  sale  by  them 
of  the  goods.  This  is  obviously  the  only 
ground  upon  which  the  relation  of  master 
and  servant  between  the  defendants  and  the 
boy  at  the  time  of  the  accident  can  rest.  If 
the  display  was  that  of  the  committee,  as  I 
think  it  was,  then  both  the  man  and  the  boy, 
though  in  the  general  employment  of  the  de- 
fendants, were  nevertheless  the  servants  of 
tlie  committee,  and  for  the  time  being  under 
it*?  direction  and  oontml.  Suppose  the  plat- 
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form  or  staging  built  by  the  committee  con- 
tained a  rotten  plank  or  board  that  gave  way 
while  the  man  and  boy  were  upon  it,  and  in- 
jured them,  who  would  be  responsible  for 
this  negligence?  There  can  be  no  doubt,  I 
think,  that  such  liability  would  fall  upon 
the  members  of  the  committee  and  persons  in 
general  charge,  and  not  upon  the  defendants. 
Butler  y.  Tomis&rtd,  126  N.  Y.  105 ;  Olive  v. 
Whitney  Marble  Co.  108  N.  Y.  292 ;  Blake  w. 
Ferris,  6  N.  Y.  48,  65  Am.  Dec.  804. 

The  doctrine  of  respondeat  superior  applies 
only  when  the  relation  of  master  and  servant 
is  shown  to  exist  between  the  wrongdoer  and 
the  person  sought  to  be  charged  for  the  result 
of  some  neglect  or  wrong  at  the  time  and  in 
respect  to  the  very  transaction  out  of  which 
the  injury  arose.  Thorpe  r.  New  York  Cent, 
AH.  B.  K  Ch.  76  N.  Y.  406,  82  Am.  Rep. 
826 ;  Dwindle  v.  New  York  Cent.  A  K  R. 
B,  Co,  120  N.  Y.  117,  8  L.  R.  A.  224 ;  Penn^ 
sylvania  Co.  v.  Boy,  102  U.  S,  461,  26  L.  ed. 
141 ;  Wood  V.  CM,  18  Allen,  68 ;  Kimball  v. 
Cushman,  108  Mass.  194,  4  Am.  Rep.  528; 
Ward  V.  New  England  Fibre  Co.  164  Mass. 
419.  The  fact  that  the  party  to  whose  wrong- 
ful or  negligent  act  an  injury  may  be  trac^ 
was  at  the  time  in  the  general  employment 
and  pay  of  another  person,  does  not  neces- 
sarily make  the  latter  the  master,  and  re- 
sponsible for  his  acts.  The  master  is  the 
person  in  whose  business  he  is  enga>;ed  at  the 
time,  and  who  has  the  right  to  control  and 
direct  bis  conduct.  The  rule  on  this  sub- 
ject is  well  stated  by  a  learned  author  on  the 
law  of  negligence  as  follows:  ^He  is  to 
be  deemed  the  master  who  has  the  supreme 
choice,  control,  and  direction  of  the  servant, 
and  whose  will  the  servant  represents,  not 
merely  in  the  ultimate  result  of  his  work, 
but  in  all  its  details.  The  payment  of  an 
employ 6  by  the  day,  or  the  control  and  super- 
vision of  ue  work  b^r  the  employer,  though 
important  considerations,  are  not,  in  them- 
selves, decisive  of  the  fact  that  the  two  are 
master  and  servant.  .  .  .  Servants  who 
are  employed  and  paid  by  one  person  may 
nevertheless  h^adhoe  the  servants  of  another 
in  a  particular  transaction,  and  that,  too, 
where  their  general  employer  is  interested  in 
the  work.  .  They  may,  without  consulting 
their  master,  but  in  good  faith,  assist  a  per- 
son independently  employed  to  do  something 
which  shall  benefit  tneir  master,  but  with 
which  neither  he  nor  they  have  any  right  to 
interfere,  and  in  which  they  act  entirely 
under  the  control  of  such  otiier  person.  In 
none  of  these  cases  is  the  nominal  master  re- 
sponsible to  strangers  for  their  acts  or  omis- 
sions.^ Shearm.  &  Redf.  Neg.  4th  ed.  p. 
269. 

Assuminff  that  the  contract  between  the 
committee  and  the  defendants  was  for  the  sale 
of  fireworks,  the  boy,  who  it  is  said  negli- 
gently discharged  the  rocket  that  injured  the 
plaintiff,  was  not  at  the  time  the  servant  of 
the  defendants.  There  was  no  question  upon 
the  evidence  to  submit  to  the  jury,  and  henoa 
no  error  in  fin*anting  the  nonsuit. 

Thejtcdgment  should  he  affirmed. 

All  concur,  (Gray  and  Maynard»  JJ.^ 
in  result,)  except  Finch*  J.,  dissenting. 
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!•  ▲  eorporaitlon  ereafced  as  ao  arm  or 
a^eney  of  the  Methodist  Eplseopal 
Church*  South*  which  is  a  Toliuitary 
nniJicorporated  associatioii*  and  charged 
with  the  trust  of  manufacturing  and  dtotrlbut- 
Ing  books,  perlodloala,  etc..  In  the  interest  and 
under  the  auspices  of  the  cbuiob,  and  thereby 
raising  a  fund  with  which  to  support  its  worn- 
out  preaeheis,  and  their  families,  is  a  religious 
and  charitable  institution  within  the  meaning  of 
the  constitutional  exemption  of  such  institutions 
from  tazatioD. 

8«  The  fket  that  ao  ineorporated  imb- 
lishin^  honse  under  the  eoatrol  of  a 
ehnreh  does  some  secular  work  in  its 
job  office  and  some  by  other  machinery  in  the 
bouse  does  not  prevent  it  from  being  a  charitable 
institution  where  all  the  proceeds  of  the  business 
are  devoted  by  the  law  of  the  church  to  the  sup- 
port of  worn-out  preachers  and  their  families. 

(Sfiod^rast,  J.,  dissents.) 

(February  28,1898.) 


APPEAL  by  complainants  from  a  Jud^^ent 
of  the  Circuit  Court  for  Davidson  County 
In  favor  of  defendant  in  an  action  brought  to 
recover  back  a  tax  levied  against  complainant 
which  had  been  paid  under  protest  on  tlie 
ground  that  complainants'  property  was  ex- 
empt from  taxation.    Beveried, 

The  facts  are  stated  in  the  opinion. 

Me3»r»,  W.  T.  Turley  and  Pitts  Sb 
Meeks  for  plaintiff. 

Mr,  W.  D.  Covin^on  for  defendttnt. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is  a  body  corporate,  doing 
business  at  Nashville,  Tenn.  An  ad  ftalorem 
tax  was  assessed  upon  its  personal  property, 
for  state  purposes,  for  the  year  1890,  at  a 
valuation  of  $40,000.  The  tax  was  paid, 
under  protest,  February  28,  1891,  amounting 
to  $120.  Within  thirty  days  thereafter,  this 
action  was  brought  to  recover  the  amount 
paid,  on  the  ground  that  the  plaintiff  was  a 
corporation  created,  and  its  property  used, 
purely  and  exclusively  for  religious  and 
charitable  purposes,  and  hence  exempt  from 
taxation  under  the  Constitution  and  Act  of 
the  Legislature.  The  court  below  (Hon.  W. 
E.  Mc  A  lister,  Judge)  heard  the  case,  upon 
an  agreed  statement  of  facts,  without  the  iu- 


Non.— X(if  ect  of  vMnq  property  of  a  religiouBn  char' 
itattle^  or  edueaticncu  IngtittUion  in  secvJar  busiruM 
or  for  revenue  upon  Its  right  to  exemption  from 
tojBotion, 

Althouffb  the  right  to  exemption  from  taxation 
In  general  depends  wholly  upon  positive  legislative 
or  constitutional  enactment,  and  although  the 
question  whether  or  not  exemption  exists  in  par- 
ticular instances,  depends  upon  the  construction 
of  particular  statutes,  yet  the  exemption  statutes 
of  the  several  states  are  quite  similar  and  a  consid- 
eration of  what  has  been  adjudged  in  other  cases 
will  furnish  material  aid  in  determining  whether 
or  not  a  particular  association  has  waived  its  ex- 
emption. 

Fluently  the  exemption  is  granted  in  such 
general  terms  and  so  absolutely  that  it  may  be 
claimed  regardless  of  what  use  the  property  is  put 
to. 

Thus  the  use  of  the  house  is  immaterial  where 
the  exemption  is  of  *^ny  bouse  belonging  to  a 
eharitable  institution.**  Savannah  v.  Bolomon*S 
Lodge  No.  1,F.  &  A.  M.  68  Ga.  98. 

8o  an  exemption  of  ^HlU  property  of  charitable 
institutions**  will  exempt  that  leased  out  for  busi- 
ness purposes  the  income  from  which  is  used  for 
the  purpoeeH  of  charity.  New  Orleans  v.  Poydras 
Orphan  Asylum,  88  La.  Ann.  8S0;  New  OrltMins  Fe- 
male Orphan  Asylum  v.  Houston,  37  La.  Ann.  68. 

And  under  a  statute  providing  that  the  property 
of  charitable  Institutions  is  hereby  exempted  from 
taxation,  the  property  of  an  orphan  asylum  is  ex- 
empt although  it  is  leased  to  third  persons  in  such 
a  way  as  to  produce  an  income  which  is  devoted  to 
the  purposes  of  the  charity.  New  Orleans  v. 
Poydras  Asylum,  0  La.  Ann.  584. 

An  exemption  of  real  estate  ''so  long  as  It  belongs 
to  an  incorporated  institution  of  learning**  remains 
Id  force  as  long  as  the  title  remains  In  the  institu- 
tioo  although  the  property  is  leased  to  third  per^ 
SODS.  The  exemption  does  not  depend  on  the  use. 
University  of  the  South  t.  Skidmore,  87  Tenn.  166. 
ML.R.A. 


An  exemption  of  all  corporate  property  belong- 
ing to  the  institution  applies  to  all  property  of  the 
corporation  which  it  may  lawfully  acquire  and 
hold  under  the  terms  of  its  charter,  and  is  not  lim- 
ited to  property  actually  used  and  occupied  by  it. 
State  V.  HamUne  University  (Minn.)  June  8, 189L 

Where  the  charter  of  a  charitable  organization 
provides  that  its  property  sbaU  be  free  from  tax- 
ation and  authorizes  the  rents  from  its  buildings  to 
be  applied  in  payment  of  the  oost  of  the  construc- 
tion, the  renting  of  portions  of  the  building  for 
business  purposes  will*  not  subject  them  to  tax- 
ation so  long  as  the  rents  are  applied  to  the  pay- 
ment of  the  construction  debt.  Henderson  v. 
Strangers  Rest  Lodge  No.  13,  L  0. 0.  F.  (Ky.)  Oct 
8,  1881. 

Under  a  statute  providing  that  any  lands  that 
shall  be  granted  for  the  maintenance  of  the  min- 
istry of  the  Gospel  shall  be  free  from  the  payment 
of  taxes,  a  tract  so  given  is  exempt  although  it  has 
been  leased  by  the  society  for  a  period  of  999  years 
in  consideration  of  the  payment  of  a  gross  sum  in 
hand  paid.    Osborne  v.  Humphrey,  7  Conn.  835. 

And  the  lease  to  a  minister  for  the  term  of  999 
years  In  payment  of  his  salary  of  a  lot  given  for 
the  support  of  the  ministry,  is  not  a  diversion  of 
the  land  from  the  use  for  which  It  was  intended  so 
'  as  to  make  it  subject  to  taxation.  Laudon  v. 
Litchfield.  11  Conn.  261. 

But  a  sale  of  the  property  will  deprive  It  of  its 
exemption.    New  Haven  v.  Sheffield,  30  Conn.  171. 

If  the  endowment  of  religious  soc'cties  is  ex- 
empt, mortgages,  the  income  from  which  is  to  be 
used  to  pay  the  minister*s  salary,  are  exempt. 
State  V.  Silverthom,  62  N.  J.  L.  73. 

Where  all  houses,  lots,  or  revenues  of  a  college 
not  exceeding  a  certain  value  per  annum  are  ex- 
empted from  taxation,  lands  acquired  by  the  col- 
lege before  the  income  reached  the  designated 
amount  would  not  be  taxable  even  to  one  to  whom 
it  had  been  leased  by  the  college.  Hardy  v.  Wal- 
tham,  7  Pick.  108. 
19 


See  also  22  L.  R.  A.  684;  23  L.  R.  A.  595;  29  L.  R.  A.  600;  30  L.  R.  A.  167; 
40  L.  R.  A.  119;  43  L.  R.  A.  490. 
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terventioD  of  a  jury,  and,  being  of  opinion 
that  the  tax  was  properly  laid  and  collected, 
denied  the  plaintiff  any  relief,  and  dismissed 
the  suit,  from  which  Judgment  the  plaintiff 
appealed. 

It  is  the  policy  of  the  state,  and  but  jus- 
tice between  its  citizens,  that  all  property 
shall  be  taxed,  and  that  no  property  shall  es- 
cape this  common  burden,  unless  it  comes 
fairly  within  the  exemption;  and  it  is  in- 
cumoent  on  the  plaintiff  to  show  that  it 
comes  within  the  exempting  clause  of  the 
Constitution  and  statute.  This  court  has 
said,  in  the  case  of  8taU  v.  Fuk  Univ&rrity^ 
87  Tenn.  341 :  *"  The  intention  of  the  Legis- 
lature must  govern  in  ascertaining  the  extent 
of  tax  exemptions ;  and  when  the  exemption 
is  to  religious,  scientific,  literary,  and  edu- 
cational Institutions,  the  same  strict  con- 
struction will  not  be  indulged  in  that  would 
be  applied  to  corporations  created  and  oper- 
ated for  private  gain  or  profit."  The  funda- 
mental ground  upon  which  all  such  exemp- 
tions are  based  is  a  benefit  conferred  on  the 
public  by  such  institutions,  and  a  consequent 
relief,  to  some  extent,  of  the  burden  upon 
the  state  to  care  for  and  advance  the  inter- 
ests of  its  citizens.  The  Constitution,  art.  3, 
g  28,  provides  that  "all  property,  real,  per- 
sonal, and  mixed,  shall  be  taxed;  but  the 
Legislature  may  except  such  as  may  be  held 
by  the  state,  by  counties,  cities,  and  towns, 
and  used  exclusively  for  public  or  corpora- 


tion purposes,  and  such  as  may  be  held  and 
used  for  purposes  purely  religious,  chari- 
table,  scientific,  literary,  or  educational,* 
etc.  The  Act  of  1889,  chap.  96,  §  3,  subaec. 
3,  under  which  this  tax  was  assessed,  exempts 
all  property  belonging  to  any  reli/^ious, 
charitable,  scientific,  literary,  or  educational 
institution,  used  exclusively  for  the  purposes 
for  which  said  institution  was  created.  The 
terms  "purely,"  as  used  in  the  Constitution 
and  "exclusively,"  as  used  in  the  statute,, 
are  synonymous,  and  mean  that  the  property* 
must  be  used  wholly  and  entirely  for  'such 
charitable  and  religious  purposes,  and  ex. 
elude  entirely  the  idea  of  any  individual  gaiA 
or  profit,  or  indeed  of  any  corporate  profit, 
unless  it  is  used  purely  for  such  religious  and 
charitable  purposes. 

The  important  question  raised  in  the  case, 
and  set  out  in  the  assignment  of  errors,  is. 
Was  this  institution  purely  religious  and 
charitable  in  its  purposes,  and  was  the  prop- 
erty assessed,  held,  and  used  exclusively  for 
such  purposes,  when  this  tax  was  laid?  The 
question  is  an  important  one,  not  so  much  on. 
account  of  the  amount,  as  of  the  principle, 
involved.  The  plaintiff  was  chartered  by^ 
chapter  186  of  the  Acto  of  1855-56.  The  first, 
section  provides  that  Edward  Stephenson  and 
Francis  A.  Owen,  and  their  successors  in  of- 
fice, "be,  and  thev  are  hereby,"  made  a  body^ 
corporate  and  politic,  under  the  name  and 
style  of  the  Book  Agents  of  the  Methodist 


Properf  V  of  reliffioiis  anodaiiofnB. 

8o  far  as  the  statutes  have  come  before  the 
courts  for  oonstruotlon  the  majority  of  them  pro- 
vide for  the  exemption  of  **all  houses  of  religious 
worship^  or  **  all  houses  used  exclusively  for  re- 
ligious worship**  and  many  Include  the  **land8 
whereon  the  same  are  situated,  so  far  as  they  are 
neoeeaary  to  a  oonvenlent  use  of  the  buildings,** 
while  some  add  the  proviso,  **and  not  leased  or 
otherwise  used  with  a  view  to  profit,** 

Under  such  statutes  it  Is  pse  and  not  the  owner- 
ship which  determines  the  question  of  exemption. 
Vail  T.  Beach,  10  Kan.  214. 

Therefore  leasing  a  church  for  business  purposes 
after  removing  all  tbe  church  furniture  and  pur- 
chasing another  lot  with  Intention  to  erect  a  new 
church  thereon  will  remove  tbe  exemption,  es- 
pecially If  accompanied  with  efforts  to  sell  the 
property  under  a  condition  that  it  shall  not  again 
be  used  for  church  purposes.  Old  South  Soc.  v« 
Boston,  L.7  Sfass.  878. 

So  an  exemption  of  property  used  for  religious 
worship  so  long  as  it  is  bo  used  will  not  exempt  the 
portion  of  a  church  which  is  rented  for  other  than 
religious  purposes,  although  the  rents  are  to  be 
applied  after  payment  of  a  mortgage  on  the 
church,  to  provide  other  places  of  worship.  First 
M.  B.  Church  v.  Chicago,  26  HI.  482. 

So  business  houses  erected  on  the  church  lot  and 
rented  out  for  revenue  are  not  exempt.  Orr  v. 
Baker,  4  Tnd«  86. 

So  where  Individuals  not  constituting  a  religious 
society  become  specially  incorporated  for  the  pur- 
pose of  purchasing  land  and  erecting  a  meeting- 
house, and  who  erect  a  building  tbe  second  story 
of  which  is  fitted  up  as  a  meeting-house,  and  occu- 
pied as  such  by  a  religious  society,  the  pews  being 
sold  to  individuals  and  the  first  story  of  which  is 
fitted  up  and  rented  as  stores,  the  corporaiion  own- 
ing the  building  cannot  claim  exemption  from  tax- 
ation on  the  portion  of  the  building  occupied  as 
stores  under  a  statute  exempting' '*all  houses  of 
19L.R.A. 


religious  worship.**  South  Congregational  Mee^ 
ing  House  Proprs.  v.  Lowell,  1  Met.  688. 

And  a  Young  Men^s  Christian  Association  Build- 
ing is  not  used  exclusively  for  public  woiship  so 
as  to  be  exempt  from  taxation.  Young  Men*s 
Christian  Asso.  v.  New  York,  118  N.  Y.  187,  reverse- 
ing  44  Hun,  102. 

Under  such  statutes  it  is  held  that  parsonages  are- 
not  exempt  although  erected  on  a  portion  of  the- 
cburch  lot  which  would  otherwise  be  exempt  and' 
occupied  by  the  minister  free  of  rent.  Vail  v. 
Beach,  10  Kan.  214:  Methodist  Episcopal  Church 
Trustees  v.  Bails,  88  Ind.  8;  St.  Mark*s  Church  v. 
Brunswick,  78  Ga.  64L 

So  a  parsonage  is  not  covered  by  an  exemption- 
of  all  houses  used  exclusively  for  public  worship 
and  the  grounds  attached  to  such  buildings  neces- 
sary for  the  proper  occupancy,  use,  and  enjoy- 
ment of  the  same,  and  not  leased  or  otherwise  U8ed« 
with  a  view  to  profit.  St.  Peters*  Church  v.  bcott 
County  Comrs.  12  Minn.  806;  Hennepin  County  v. 
Grace,  27  Minn.  608. 

Nor  by  an  exemption  of  churches  and  other 
buildings  for  religious  worship  with  the  lots  of 
ground  thereto  appurtenant,  so  long  as  the  same- 
shall  be  used  for  that  purpoee  only.  First  Presby. 
Church  V.  New  Orleans,  80  La.  Ann.  280. 

Nor  by  a  statute  exempting  **  houses  of  religious' 
worship**  but  providlnir  that  portions  of  such 
houses  appropriate  for  purposes  other  than  re- 
ligious worship  shall  be  taxed  at  the  value  thereof. 
Third  Cong.  Soc.  v.  Springfield,  147  Maes.  807. 

Nor  by  an  exemption  of  houses  used  excluMvely* 
for  public  worship  and  the  grounds  attached- 
thereto  necessary  for  the  proper  enjoyment  of  the 
same.    Gerke  v.  Purcell,  25  Ohio  8t  248. 

And  under  a  statute  exempting  buildings  erected 
and  used  for  religious  worship  and  the  land  whereon 
tbe  same  are  situated  necessary  to  a  free  use  and 
enjoyment  thereof  when  a  portion  of  the  church 
lot  is  used  for  the  erection  of  a  parsonage  tha^ 
exemption  of  that  portion  ceases  although  the* 
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Episcopal  ChuTch,  South,  and  by  that  name 
and  style  to  have  perpetual  succession  for  the 
manufacture  and  distribution  of  books,  tracts, 
periodicals,  etc.,  with  power  to  sue  and  be 
sued,  to  hold  personal  and  real  estate,  and 
to  sell  and  dispose  of  the  same  as  they  may 
deem  best  for  the  interests  involved.  The 
second  section  provides  that  the  corporation 
shall  *'now,  and  at  all  times  hereafter,"  be 
under  the  control  of  the  Methodist  Episcopal 
Church,  South,  according  to  the  laws  and 
usages  of  the  same,  as  contained  in  their 
present  or  an^  future  edition  of  their  Disci- 
pline. Looking  to  this  Book  of  Discipline, 
it  appears  (sec.  229)  that  the  object  or  pur- 
pose of  the  institution  shall  be  to  advance  the 
cause  of  Christianity,  by  disseminating  re- 
li/^ious  knowledge  and  useful,  literary,  and 
scientific  information,  in  the  form  of  books, 
tracts,  periodicals,  etc.  It  is  put  under  the 
control  of  the  general  book  agent  and  a  book 
committee  elected  by  the  general  conference. 
This  general  conference  has  power  to  make 
rules  and  regulations  for  the  church,  under 
certain  restrictions  and  limitations,  among 
which  is  the  sixth  restrictive  rule,  as  fol- 
lows :  "  The  general  conference  shall  not  ap- 
propriate the  produce  of  the  publishing  house 
[referring  to  the  plaintiff]  to  any  purpose 
other  thim  for  the  benefit  of  the  traveling, 
supernumerary,  superannuated,  and  worn-out 
preachers,  their  wives,  widows,  and  child- 
ren."   These  provisions  of  the  Discipline, 


taken  in  connection  with  the  charter,  fix  and 
define  the  purposes  of  the  institution,  and 
constitute  its  foundation.  It  is  clear,  from 
its  charter  and  Discipline,  that  this  book  con- 
cern or  publishing  house  was  to  be  used  as 
an  arm  or  agency  of  the  Methodist  Church,  in 
the  publication  and  distribution  of  books  and 
periodicals,  and  in  the  support  of  the  preach- 
ers mentioned,  together  with  their  wives, 
widows,  and  children.  The  volume  of  busi- 
ness done  bv  the  publishing  house  in  1890 
was  $8d6,8()&,  of  which  about  one  fifty-sixth, 
or  $6,000,  was  derived  from  what,  in  the 
agreed  statement  of  facts,  is  called  *^ secular 
work ;"  that  is,  the  printing  of  secular  books, 
handbills,  letter  heads,  etc.  Some  of  this 
secular  work  was  done  in  the  job  office,  and 
some  by  the  other  machinery  in  the  house. 
It  was  not  sought,  but  was  done  when  offered, 
and  plaintiff  stood  ready  and  willing  to  do 
any  such  work.  It  is  further  agreed  that  all 
the  net  income  or  produce  of  the  house,  de- 
rived from  every  source,  has  been  always, 
heretofore,  and  was  being  when  this  tax  was 
assessed,  applied  for  the  benefit  of  the  per- 
sons named  and  described  in  the  Discipline. 
It  is  insisted  by  plaintiff  that  the  doing  of 
this  secular  work  was  a  mere  incident,  and 
that,  if  the  property  was  thus  made  liable 
to  tax,  then  there  should  have  been  an  ap- 
portionment of  values,  so  as  to  allow  exemp- 
tion to  so  much  of  the  value  as  the  privileged 
portion  represented,   and,   at  most,  the  tax 


pastor  occupies  the  parsonage  free  of  rent.  State 
▼.  Aztell,  41 N.  J.  L.  119;  People  v.  O^Briea,  68  Hum 
MO. 

But  In  Iowa  tt  is  held  that  under  a  statute  ez- 
em-pUDg  all  ArrouDds  and  t>uildings  of  literary  and 
raucous  InstitutioDB  and  societies  devoted  solely 
to  the  appropriate  objects  of  those  institutions, 
and  not  leased  or  otherwise  used  with  a  view  to 
pecuniary  profit,  buildings  used  for  the  residences 
of  ministers  and  teachers,  are  exempt.  Griswold 
College  Trustees  v.  State,  46  Iowa,  275;  Gook  v. 
Hutchios,  46  Iowa,  7D6. 

The  principle  acted  upon  In  the  principal  case, 
ftDd  which  will  be  shown  by  cases  cited  infra  to  be 
quite  generally  established,  that  a  mere  occasional 
or  incidental  or  subsidiary  use  of  the  property  for 
lome  secular  object  wiU  not  remove  the  exemp- 
tion, has  been  occasioDally  acted  upon  to  establish 
exemptions  under  the  statutes  now  under  constd- 
oation. 

Thus  an  exemption  of  buildings  for  religious 
wonhip  so  far  as  occupied  and  used  exclusively 
for  religious  purposes  is  not  lost  although  the 
building  Is  used  for  educational  purposes  so  long 
■8  the  latter  use  is  merely  incidental  or  occasional, 
or  so  long  as  It  is  merely  permissive.  St.  Mary*s 
Church  y.  Tripp,  14  R.  1. 807. 

8o  the  mere  occupation  of  a  portion  of  the  build- 
ing by  the  Janitor  will  not  remove  the  exemption. 
Shaarai  Berocho  y.  New  York,  46  N.  T.  8.  B. 
233. 

Bat  so  soon  as  the  secular  use  becomes  the  more 
piomloent  or  even  as  promloent  as  the  relierious 
use  so  as  to  constitute  an  independent  use  of  the 
batlding  the  exemption  ceases. 

Thus  where  it  is  provided  that  the  exemption  of 
property  used  for  religious  worship  shall  not  apply 
UDlesB  such  premises  shall  be  exclusively  used  for 
such  purposes,  a  building  is  not  exempt  the  upper 
portion  of  which  is  used  for  worship  and  part  of  the 
lover  portion  is  used  by  the  Janitor  as  a  residence 
and  the  remainder  of  it  is  fitted  up  and  used  as  a 
19  L.  R.  A. 


bath  house  under  his  direction.  Congregation  K. 
L  A.  P.  v:  New  York,  68  Hun,  607. 

So  an  exemption  of  property  used  exclusively 
for  ecclesiastical  purposes  does  not  include  an 
Island  which  is  used  for  a  place  of  rest  and  recrea- 
tion for  professors  of  colleges  of  a  religious  de- 
nomination although  there  are  certain  religious 
privileges  always  open  to  persons  visiting  the 
island.    Hanresa  Inst.  v.  Norwalk,  61  Conn.  28L 

So  where  the  charter  of  a  camp-meeting  associ- 
ation gave  it  the  powers  of  a  trading  or  financial 
corporation  and  it  erected  a  building  which  was 
used  for  religious  purposes  on  Sunday  and  rented 
for  purposes  of  amusement  on  other  days,  the 
receipts  being  devoted  either  to  religious,  chari- 
table, or  social  purposes,  it  was  held  not  to  be 
exempt  under  a  statute  exempting  buildings  exclu- 
sively occupied  as  churches.  The  court  said  the 
statute  does  not  intend  to  exempt  a  building  earn- 
ing money  applicable  to  secular  uses.  Connecticut 
Spiritualist  C,  M.  Asso.  v.  East  Lyme,  64  Conn.  IBSL 

And  a  parsonage  is  not  exempt  because  some 
part  of  it  is  used  for  religious  services.  Bamsay 
County  V.  Church  of  Qood  Shepherd,  11  L.  B.  A. 
175,  45  Minn.  220;  St.  Joseph*s  Church  v.  Taxes  of 
Providenoe  Asseseors,  12  B.  L 19. 

Property  of  ehcurUable  or  educational  institutions^ 

The  statutes  providing  for  the  exemption  of  this 
class  of  property  have  been  made  to  bear  a  con- 
struction somewhat  more  liberal  than  those  deal- 
ing with  ^*  houses  of  rellgloufl  worship.**  The  ex- 
emptions in  this  class  of  cases  are  of  ^  colleges  and 
the  lands  whereon  they  are  erected,**  *'col  leges  and 
the  grounds  attached  to  such  institutions  necessary 
to  their  proper  use  and  enjoyment,  and  not  leased 
or  otherwise  used  with  a  view  to  profit;**  "such 
real  estate  as  shall  be  actually  occupied  by  them  or 
by  their  officers  for  the  purposes  tor  which  they 
were  incorporated;**  **  charitable  institutions  and 
the  buildings  and  grounds  in  use  by  them  for  the 
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would  have  been  only  to  the  extent  of  the 
Tolume  of  the  secular  work  compared  to  the 
entire  volume  of  business  done.  We  cannot 
take  this  view.  It  seems  that  the  entire  prop- 
erty was  used  in  doio^  this  secular  work,  and 
if  it  thereby  becomes  liable,  to  any  extent,  the 
whole  of  it  is  liable.  It  is  not  a  case  where  the 
property  is  separable,  as  where  several  build- 
ings belong  to  the  same  institution,  one  of 
which  is  used  for  secular  purposes,  and  the 
others  for  purely  religious  or  charitable  pur- 
poses, and  it  can  thus  dj  ascertained  what  part 
of  the  property  has  been  used  for  secular  pur- 
poses. We  come,  therefore,  to  the  controlling 
questions:  (1)  Whether  this  institution  ispure- 
Iv  religious  and  charitable  in  its  purposes;  and 
(2)  whether  its  property  has  been  exclusively 
used  for  the  religious  and  charitable  purposes 
of  its  creation. 

The  books  are  full  of  decisions  showing 
what  are  and  what  are  not  charities,  but  a 
few  illustrations  must  suffice.  It  is  held  that 
"gifts  for  the  advancement  of  Christianity 
among  the  heathen,  or  for  the  dissemination 
of  the  gospel,  or  for  the  benefit  of  ministers 
of  the  gospel,"  are  good  charities.  Bispham, 
Eq.  §§  112,  119.  So,  also,  is  "money  given 
to  maintain  a  preaching  minister."  Story, 
£q.  Jur.  §  1164.  Gifts  for  the  benefit  of 
ministers  of  the  gospel  are  charitiefl.  Perry, 
Tr.  p.  701.  A  gift  to  educate,  board,  and 
clothe  the  chil£en  of  the  donor's  brothers 
and  sisters,  and  their  descendants,  is  a  char- 


ity, (Franklin  t.  Armfleld,  2  Sneed,  805;) 
or  for  the  education  of  the  poor  children  of 
Sumner  county.  (Franklin  v.  Armfield,  2 
Sneed,  305;  Hornberger  v.  Hornberger,  13 
Heisk.  635  -S  or  to  educate  indigent  young 
men  preparing  for  the  university,  (Dickson 
V.  Montgomery,  1  Swan,  367 ;)  or  for  school- 
ing the  children  in  the  bounds  of  Gass  school 
district  forever,  (Qaas  v.  Boss,  3  Sneed,  211 ;) 
or  for  home  or  foreign  missions,  (Franklin 
V.  Armfield,  2  Sneed,  359.)  There  is  a  ma- 
terial difference  between  charitable  and  busi- 
ness corporations.  In  the  former  there  are  no 
stockholders,  and  there  is  no  element  of  in- 
dividual fSTBXn  or  profit,  but  a  public  trust. 
In  2  Morawetz,  Priv.  Corp.  §  1046.  it  is  said : 
"  The  charter  of  a  charitable  corporation,  like 
that  of  a  business  corporation,  operates  prin- 
cipally as  a  law  enabling  the  members  of  the 
corporation  to  accomplish  legally  the  pur- 
poses for  which  they  have  united.  But  it 
does  not  embodv  a  contract  between  the  cor- 
porators, like  the  charter  of  a  busibess  cor- 
poration. It  rather  embodies  a  declaration 
of  a  trust,  namely,  the  trust  assumed  by  the 
corporation  in  respect  of  the  funds  contrib- 
uted to  it."  It  clearly  appears  that  this  cor- 
poration was  created  as  an  arm  or  agency  of 
the  Methodist  Church,  a  religious  organiza- 
tion, charged  with  the  trust  of  manufactur- 
ing and  distributing  books,  periodicals,  etc., 
in  the  interest  and  under  the  auspices  of  that 
church,  and   thereby  raising  a  fund   with 


ezerciss  of  the  oharitable  purpoaee  of  the  institu- 
tion." 

While,  as  seen  above,  a  parsoDage  Is  not  a  build- 
ing for  religious  worship  so  as  to  come  within  the 
exemption  of  such  buildiDgs.  yet  a  residence  for 
the  teachers  is  generally  held  to  be  necedsary  to 
the  proper  use  of  pchool  grounds  so  that  such  resi- 
denotis  may  be  regarded  as  exempt. 

Thus  under  a  statute  exempting  colleges  and  the 
grounds  attached  to  such  institutions  necessary  to 
their  proper  occupancy,  use,  and  enjoyment,  and 
not  leased  or  otherwise  used  with  a  view  to  profit* 
houses  erected  near  the  colJege  buildings  and  used 
as  places  of  residence  for  the  professors  without 
charge  for  rent  are  exempt.  Ramsey  County  v. 
Macaiaster  College  (Minn.)  18  L.  R.  A.  278. 

Bo  bouses  belonging  to  the  college  and  within  the 
college  grounds  are  not  deprived  of  exemption 
because  occupied  as  places  of  residence  by  teachers 
employed  hi  the  institution.  Northampton  County 
V.  Lafayette  CoUege,  128  Pa.  182. 

So  an  exemption  of  all  colleges  and  the  lands 
whereupon  they  are  erected  will  include  houses 
erected  on  the  college  grounds  for  the  residence  of 
professors  and  occupied  by  them  free  of  rent. 
State  V.  Boss,  24  N.  J.  L.  498. 

And  the  fact  that  teachers  employed  in  the  school 
occupied  rooms  in  the  building  does  not  destroy 
the  right  to  exemption,  Blaokman  v.  Houston,  89 
La.  Ann.  508. 

So  where  an  old  wooden  building  was  situated  on 
land  exempt  because  belonging  to  a  hospital  cor- 
poration and  was  occupied  by  a  workman  employed 
exclusively. by  the  corporation,  and  from  whose 
wages  a  certain  amount  was  deducted  monthly  for 
rent,  it  was  held  that  if  the  occupation  was  merely 
by  reason  of  the  services  the  building  was  not  tax- 
able, and  that  mere  deduction  of  the  rent  from  the 
wages  was  not  conclusive  of  the  question.  Massa- 
chusetts Q^neral  Hospital  v.  Somerville,  101  Mass. 
826. 

But  premises  used  as  the  home  of  teachers  whose 


duties  are  almost  entirely  performed  in  a  school 
held  in  a  church  on  adjoining  premises  belon>ring 
to  a  different  owner  are  not  exempt  St  James 
educational  Inst  v.  Salem,  10  L.  B.  A.  573,  153 
Mass.  185. 

And  in  Pierce  v.  Cambridge,  2  Cunh.  612,  one  of 
the  professors  of  Harvard  College  who  had  leased 
from  the  college  for  a  residence  for  himself  and 
family  a  bouse  and  lot  owned  by  it,  was  held  to  be 
taxable  on  his  interest  therein,  notwithstanding  a 
statute  exempting  from  taxation  *'Buch  real  e>state 
belonging  to  such  Institutions  as  shall  be  actually 
occupied  by  them  or  by  their  officers  for  the  pur- 
poses for  which  they  are  incorporated."  But  the 
court  expressed  the  opinion  that  it  would  be  oth- 
erwise if  the  building  bad  been  occupied  by  the 
professor  by  permission  of  the  college  without 
having  any  estate  therein,  or  paying  any  rent 
therefor. 

The  statute  may  be  so  worded,  however,  as  to 
exclude  any  exemption  of  buildings  used  as  places 
of  residence. 

Thus  under  an  exemption  of  the  buildings  used 
exclusively  for  school  purposes  a  building  is  not 
exempt  in  which  the  owner  resides  with  his  family 
who  are  all  either  teachers  or  pupils  in  the  school, 
although  the  maUi  use  of  the  building  is  for  school 
purposes.    Bed  v.  Johnson,  63  Tex.  288. 

And  under  a  statute  exempting  all  lots  of  ground 
set  apart  for  schoolhou^es,  academies,  and  col- 
leges, with  the  buildings  thereon  occupied  for 
those  purposes,  but  declaring  that  the  buildings 
not  occupied  for  literary  purposes  may  be  taxed, 
houses  erected  on  the  college  grounds  and  occupied 
by  the  professors  as  residences  are  taxable.  Kend- 
rick  V.  Farquhar,  8  Ohio,  196. 

School  forma  and  aardenB. 

A  farm  and  the  farming  stock  owned  by  a  col- 
lege and  by  it  worked  only  to  raise  produce  for  a 
boarding  house  kept  by  the  institution  to  supply 
board  to  students  at  its  actual  cost  Is  exempt  from 
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which  to  support  its  worn-out  preachers  and 
their  families.  Such  being  the  purposes  of 
its  creation,  it  is  clearly  a  religious  and 
chiiritable  institution. 

But  another  question  remains.  Has  it 
properly  been  held,  and  used  purely  and  ex- 
clusively for  the  purposes  of  its  creation, 
and  in  accordance  with  these  trusts?  A  short 
review  of  our  decisions  may  aid  us  in  arriv- 
ing at  a  proper  conclusion  on  the  facts  of 
this  case.  In  the  case  of  NashviUe  v.  Smith, 
86  Tenn.  213,  and  of  Smith  v.  NashtdUe,  8« 
Tenn.  467.  7  L.  R.  A.  469,  this  court  con- 
sidered  the  question  whether  the  city  of 
l^ashville  was  subject  to  the  privilege  tax 
imposed  by  the  Act  of  1887  upon  the  business 
of  a  water  company.  This  court  held  that  a 
municipal  corporation  owning  and  operating 
waterworks  .exclusively  for  corporation  or 
public  purpose  was  within  the  constitutional 
and  legislative  provisions,  and  it  did  not 
matter  whether  the  water  was  furnished  free, 
or  not,  and  that  raising  a  fund  to  pay  run- 
ning expenses,  and  to  keep  down  interest 
upon  a  debt  created  for  their  erection,  by  a 
sale  of  the  water  to  the  citizens,  did  not  de- 
prive it  of  its  ricrht  to  exemption.  It  ap- 
peared in  the  proof  that  the  city  had  furnished 
water  to  factories  located  beyond  the  city  lim- 
its, and  to  persons  residing  outside  the  cor- 
porate limits;  but  what  effect  this  would 
have  upon  the  exemption  was  not  determined, 
because  not  raised  by  the  pleadings,  and  for 


other  reasons  stated  in  the  opinion.  In  the 
case  of  UniwrHty  of  the  South  v.  Skidniore,  87 
Tenn.  ■  166,  the  exemption  to  the  University 
of  the  South,  an  educational  institution,  was 
considered  in  an  able  opinion  by  Special  Judge 
East.  In  that  case,  however,  the  exemption 
was  based  upon  a  provision  of  a  charter 
granted  before  the  Constitution  of  1870  was 
adopted,  and  turned  upon  thy,  title  to  the 
property,  rather  than  its  use.  The  lands  be- 
longing to  the  university  had  been  laid  off 
into  lots  and  streets,  and  leased  for  a  term  of 
years,  with  renewal  option,  and  the  town 
of  Sewanee,  consisting  of  several  hundred 
houses,  had  been  built  upon  the  grounds. 
From  these  leases  a  yearly  rental  or  income 
of  $1,200  or  |l,600Vas  realized,  and  used 
for  the  purposes  of  the  university.  It  was 
insisted  that  this  use  of  the  property  was  not 
contemplated  by  the  Legislature,  and  leasing 
the  property  was  such  a  parting  with  the 
title  as  would  subject  it  to  taxation.  The 
court  said:  ''Certainly  the  Legislature  did 
not  intend  that  the  land  should  remain  of  no 
positive  utility  to  its  owners.  The  only 
value  of  the  land  consists  in  its  use  and 
adaptation.  We  cannot  concur  in  the  argu- 
ment that  the  effort  of  this  corporation  to 
utilize  its  lands  by  leasing  or  renting,  and 
thus  make  it  subservient  to  the  chief  end  and 
purpose  of  the  corporation,  deprives  it  of 
the  exemption  given  by  the  state  for  the  en- 
couragement of  such  institutions."    The  case 


taxation  by  a  statute  exemptlngr  the  property  of 
rach  institutions  and  tbe  real  estate  belonging  to, 
them,  which  is  occupied  by  them  or  their  officers 
for  the  purposes  for  which  they  were  Incorporated. 
Wesleyan  Academy  v.  Wilbraham,  98  Mass.  599. 

Under  an  exemption  of  every  Incorporated  acad- 
mnv  or  other  seminary  of  learningr  and  the  sev- 
eral lots  wbereon  such  Imildings  are  used  or  situ- 
ated a  farm  contalnlnsr  nearly  800  acres  which  is 
used  In  connectloo  with  the  seminary  Is  exempt. 
People  V.  Barber,  42  Hun,  28. 

Usins  a  portion  of  the  land  to  raise  vegetables 
for  the  use  of  the  school  will  not  destroy  the  ex- 
emption. CasBlano  v.  Ursollne  Academy,  64  Tez. 
S!3:  Re  Application  against  Certain  Lots  (Minn.) 
March  S,  188L 

Lands  within  the  same  enclosure  with  the  sem* 
tnary  buildings  are  exempt  although  a  part  are 
used  for  a  vegetable  garden,  etc.,  for  the  exclusive 
use  of  the  institution  and  not  ^*otherwlse  used  with 
a  view  to  profit.**  Monticello  Female  Seminary  v. 
People,  1U6  HL  a08. 

Under  an  exemption  of  property  actually  used 
for  the  purpose  for  which  the  college  was  created, 
land  is  exempt  which  is  used  to  raise  vegetables, 
etc,  for  use  in  boarding  students.  State  v.  Fisk 
UDlverslty,  87  Tenn.  288. 

Tbe  fact  that  a  portion  of  the  land  Is  used  for  a 
fegetable  garden  for  tbe  use  of  the  pupils  and 
tnchers  of  the  academy  does  not  remove  the  ex- 
emption. People  V.  New  York.  Tax  Ck>mrs.  6  Hun, 
110;  People  v.  New  York  Tax  Comrs.  10  Hun,  240. 

Properey  rented  or  kept  vrtth  a  view  of  obtatning 
revenue. 

Under  an  exemption  of  all  Institutions  of  purely 
public  charity  exemption  depends  on  the  use  made 
of  the  property,  not  of  the  income.  Richmond 
County  Academy  Trustees  v.  Bohler,  80  6a.  150. 

To  be  exempt  it  must  be  used  for  the  charitable 
purposes  for  which  Intended.  Philadelphia  v. 
19L.R.A. 


Jewish  Hospital  Aaso.  1  Pa.  Adv.  Rep.  IMS ;  Moore 
V.  Taylor,  Id.  874. 

Under  a  statute  exempthig  from  taxation  every 
poor-house  and  every  house  belonging  to  a  cor* 
poration  incorporated  for  the  reformation  of  of- 
fenders, etc.,  and  the  several  lots  whereon  such 
houses  are  situated,  and  all  balls  and  edifices  of 
charitable  societiee,  property  which  is  In  use  for 
the  purpose  of  exercising  the  charitable  purposes 
of  the  institution  Is  exempt  while  other  property 
belonging  to  the  association  which  yields  revenue 
to  Its  coffers  is  not  exempt.  New  Orleans  v.  Con* 
gregatlon  Dispersed  of  Judah,  15  La.  Ann.  800. 

Under  a  Constitution  permitting  exemptions  of 
property  actually  used  for  church,  school,  or 
charitable  purposes,  property  which  is  rented  for 
stores,  ball  rooms,  or  theaters  cannot  be  exempted 
although  the  Income  therefrom  is  appropriated  to 
tbe  charitable  uses  of  the  association.  New  Oc^ 
leans  v.  St.  Patrick*B  Hail  Asso.  28  La.  Ann.  612. 

Under  a  constitutional  provision  prohibiting  tbe 
exemption  of  property  used  or  leased  for  purposes 
of  corporate  or  private  profit  or  income,  tbe  por- 
tions of  all  buildings  which  are  rented  are  taxable 
notwithstanding  the  remainder  of  the  buUdinirs 
may  be  used  for  charitable  purposes.  Grand 
Lodge  of  F.  3t  A.  Masons  v.  New  Orleans,  44  La. 
Ann,  — . 

An  exemption  of  all  buildings  exclusively  for 
literary  purposes  not  leased  or  otherwise  used  with 
a  view  to  profit  does  not  extend  to  a  building  a 
portion  of  which  is  rented  for  stores,  etc.,  although 
the  remainder  is  used  for  tbe  purposes  of  a  college 
and  the  income  derived  from  the  rent  of  the  stores 
is  applied  to  the  support  of  the  college  and  pa^u 
ment  of  its  debts.  Cincinnati  College  v.  State,  19 
Ohio.  118. 

An  exemption  of  all  buildings  belonging  to  li»- 
stltutions  of  purely  public  charity  not  leased  or 
otherwise  used  with  a  view  to  profit  does  not  ex- 
tend to  those  portions  of  a  building  rented  for 
business  purposes  although  tbe  income  is  devoted 
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of  Btate  T.  FUk  Uniwrtity,  87  Tenn.  288, 
presents  these  facts:  Fisk  Uniyersity,  a 
chartered  Institution  of  learning,  purchased, 
as  its  permanent  site,  three  separate  blocks 
of  lana  near  Nashville,  containing  six  or 
eight  acres  each,  and  separated  by  streets. 
On  the  northern  and  southern  blocks,  extensive 
college  buildings  were  erected.  The  middle 
block  was  vacant,  except  two  small  build- 
ings were  upon  one  comer  of  it,  and  used 
for  school  purposes.  On  another  part  of  the 
lot,  bams  and  stables  were  erectea.  On  the 
vacant  portion  of  the  lot,  corn,  hay,  and 
vegetables  were  raised,  year  after  year.  Pu- 
pils of  the  school  were  engaged  in  raising 
these  products,  and  received  pay  for  their 
work  m  board  and  tuition;  but  the  school 
was  not  in  any  sense  an  agricultural  school, 
or  founded  for  that  purpose.  The  hay  and 
com  were  fed  to  stock  belonging  to  or  con- 
nected with  the  institution,  and  the  vegeta- 
bles were  consumed  in  the  mess  halls.  The 
middle  or  vacant  lot  was  assessed  for  taxes, 
and  they  were  collected,  under  a  statute 
which  provided  for  the  exemption  of  prop- 
erty belonging  to  an  educational  institution 
which  is  actually  used  for  the  purposes  for 
which  the  institution  was  created.  The  court 
held  that  the  exemption  could  not  be  re- 
stricted simply  to  such  property  as  was  act- 
ually used  in  education;  for  that  would 
embrace  only  buildings,  desks,  and  books, 
and  would  exclude  grounds,  walks,  play- 


grounds, gymnasiums,  inflrmanr  or  hospital 
buildings,  for  the  pupils,  all  of  which  were 
necessary,  and  owned  exclusively  for  school 
purposes,  but  not  actually  used  in  education. 
We  have  examined  the  decisions  of  the 
courts  of  Texas,  Georgia,  Ohio,  nilnois, 
Iowa,  Massachusetts,  and  New  Jersey,  and 
find  an  irreconcilable  conflict,  if  not  confu- 
sion, of  cases ;  but,  owing  to  differences  be- 
tween the  constitutional  and  statutory  pro- 
visions of  the  several  states  and  our  own, 
they  can  have  but  little  weight  with  us,  and 
we  must  decide  the  case  under  the  provisions 
of  our  own  Constitution  and  statutes.  We 
are  of  opinion  that  it  is  too  narrow  a  view 
to  hold  that  the  direct,  immediate,  physical 
use  of  the  property  of  a  religious  or  charita- 
ble institution,  in  its  religious  and  charita- 
ble work,  is  essential  to  the  exemption. 
Such  construction  would  destroy  the  exemp- 
tion in  this  case,  even  if  the  plaintiffs  have 
not  engaged  in  secular  work,  inasmuch  as  it 
would  limit  the  institution  to  the  manufact- 
ure and  distribution  of  books,  etc.,  exclud- 
ing the  idea  of  an^  sale  after  they  are  manu- 
factured with  a  view  to  realizing  a  profit  or 
income  which  could  be  devoted  to  the  benefit 
of  the  preachers,  their  wives,  widows,  and 
children.  These  worthy  persons  could  not 
subsist  upon  the  publications,  for  thev  ars 
neither  food,  shelter,  nor  clothing ;  and  it  is 
only  by  a  sale  or  exchange  that  tiicse  neces- 
saries could  be  afforded.    Such  a  constmction 


to  charitable  objects.   Olevelaod  Library  Amo.  v. 
PeltOD,86  0hlo8t2B8. 

An  exemptlou  of  the  real  estate  of  a  oharltalde 
Institution  actually  occupied  by  it  for  the  pur- 
poses for  which  It  was  incorporated  exempts  from 
taxation  only  such  distinct  tenements  as  are  actu- 
ally occupied  for  such  purposes  and  not  tene- 
ments, althouirh  under  the  same  roof,  which  are 
used  for  other  purposes.  Detroit  Young  Men*B 
See.  V.  Detroit,  8  Mich.  1TB. 

8o  where  the  exemption  is  of  buildings  or  parts 
of  buildings  belODglng  to  any  society  instituted  for 
the  purpose  of  science,  etc.,  and  occupied  by  it  for 
the  transaction  of  its  business  and  for  carrying 
into  effect  its  purposes.  Purvis  v.  Traill,  8  Exch. 
Mi. 

Renting  a  portion  of  the  buildlog  destroys  an 
exemption  of  institutions  of  purely  public  charity 
althoug'h  the  income  derived  is  devoted  to  the 
charitable  objects  of  the  association  owning  and 
occupying  the  remaining  portions  of  the  building:. 
Morris  v.  Lone  Star  Chapter  No.  6  B.  A.  Masons,  68 
Tex.  688. 

An  exemption  of  schoolhouses  so  long  as  the 
same  are  used  for  that  purpose  does  not  exempt  a 
portion  of  a  building  owned  by  a  person  who  con- 
ducts a  school  in  the  upper  stories  and  lets  the 
lower  floors  for  business  purposes.  Wyman  v.  St. 
Louis,  17  Mo.  888. 

The  exemption  of  college  grounds  will  not  in- 
clude land  and  buildlDgs  rented  to  a  third  person 
to  be  used  as  a  private  schooL  State  v.  Roes,  2i 
K.J.  L.  488. 

A  lodging  house  built  by  a  corporation  organized 
for  religious  and  charitable  purposes  in  which 
rooms  were  rented  at  the  usual  rates  of  rent  is  not 
exempt  from  taxation  although  all  the  income  Is 
devoted  to  the  purposes  of  the  corporation  under 
•  statute  exempting  the  real  estate  of  such  corpo- 
rations  which  is  occupied  by  the  corporation  or  its 
officers  for  the  purposes  of  the  corporation.  Chapel 
of  the  Qood  Shepherd  v.  Boston,  1:90  Mass.  81& 
19  L.  R.  A. 


When  the  property  ceases  to  be  used  for  the 
charitable  purposes  of  the  association  it  ceases  to 
be  exempt,  although  it  is  rented  and  the  income  is 
applied  to  such  purposes.  New  Orleans  v.  New 
Orleans  Mechanics*  See.  87  La.  Ann.  4aa. 

If  a  portloo  of  the  buildlnir  Is  rented  in  such  a 
way  as  to  produce  an  income  and  is  not  used  for 
the  purpose  of  the  society,  the  portion  so  rented  Is 
subject  to  taxation  notwithstanding  the  Income  so 
derived  is  used  for  the  purposes  of  the  organisation. 
Appeal  Tax  Ct.  v.  Grand  Lodge  A.  F.  A.  M.  80  Md. 
4iA;  Clarendon  v.  St.  James  Parish,  10  a  B.  808 
Maasenburg  v.  Grand  Lodge  F.  ft  A.  Masons,  81  Ga 
211B;  New  Orleans  v.  St.  Anna*s  Asylum,  81  La.  Ann. 
286;  State  v.  Board  of  Assessors,  84  La.  Ann.  674. 

Property  held  as  an  investment  to  produce  li^ 
come  for  the  ad  vaocement  of  the  work  of  the  char- 
ity is  subject  to  taxation.  Appeal  Tax  Ct.  v.  Grand 
Lodge  A.  F.  A.  M.  suprci;  Bedemptorists  v.  How* 
ard  County  Comrs.  80  Md.  448. 

So  a  Cunstitution  permitting  the  exemption  of 
property  used  exclusively  for  colleges  or  other 
school  purposes  provided  It  is  not  leased  or  used 
for  purposes  of  private  or  corporate  profit  or  gain 
does  not  permit  the  exemption  of  an  estate  given 
to  trustees  with  directions  to  use  the  income  for 
the  promotion  and  encouragement  of  Intellectual, 
mond,  and  industrial  education  of  the  youth  of 
the  city.  State  v.  Board  of  Assessors,  86  La.  Aon. 
808. 

If  there  is  an  Investment  for  revenue  independ- 
ent of  and  tiesides  the  actual  corporate  use  of  the 
buUding,  that  investment  is  legally  liable  to  assess- 
ment. Baltimore  v.  Grand  Lodge  A.  F.  A.  M.  80 
Md.288. 

A  building  owned  by  a  benevolent  society  to 
lease  for  pecuniary  profit  is  taxable  although  built 
with  a  fund  which  was  exempt  and  into  which  the 
rents  are  paid.  Fort  Des  Moines  Lodge  v.  Polk 
County,  86  Iowa,  84. 

So  if  a  corporation  chartered  to  erect  and  main- 
tain a  library  building  whose  property  is  exempt 
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would  require  the  house  to  engage  in  the 
production  of  food,  in  the  manufacture  of 
clothing,  and  building  of  houses,  so  that 
these  worthy  people  nitght  be  benefited  by 
their  actual  physical  use,  or  one  of  the  main 
purposes  of  its  creation  would  be  thwarted. 
Applying  the  same  rule  of  construction  to 
mny  of  our  educational  or  religious  charities, 
and  it  would  follow  that  the  endowment  fund 
of  a  college,  or  the  sustentation  fund  of  any 
church  or  public  library,  must  remain  un- 
productive, because,  to  invest  such  fund  in 
stocks  or  bonds,  or  in  property  producing  an 
income,  would  be  to  engage  in  a  secular  or 
business  occupation,  foreign  to  the  purposes 
of  its  creation ;  and  we  must,  therefore,  limit 
the  use  of  such  fund  to  its  simple  consump- 
tion in  the  immediate  uses  of  the  institution. 
The  support  of  none  of  these  institutions  can 
be  had,  except  by  the  use  of  money.  Money 
cannot  be  made  except  by  labor,  and  this 
labor  is  always  more  or  less  tinged  with  a 
secular  character.  Even  the  printing  of  the 
Bible  or  other  religious  books  is  a  secular 
or  business  oc^nipatfon,  especially  if  they  are 
to  be  sold.  The  case  of  jfarthtoeiUm  Vniv&r- 
mUy  T.  BoofU,  99  U.  8.  809,  25  L.  ed.  887, 
is  inatructive  on  the  point  of  the  immediate 
use  of  the  property.  Mr.  Justice  Miller,  in 
construing  the  provision  of  the  Constitution 
of  Illinois,  makes  a  broad  distinction  between 
property  necessary  for  school  purposes  and 
property  used  for  schools.    The  Constitution 


of  Illinois  provided  that  the  legislature 
might  exempt  from  taxation  such  property 
as  might  be  deemed  necessary  for  school 
Durposes.  The  ludge  said :  **  Wo  think  the 
aidtinction  very  oroad  between  property  con- 
tributing to  the  purposes  of  a  school,  made 
to  aid  in  the  education  of  persons  in  that 
school,  and  that  which  is  directly  and  im- 
mediately subjected  to  use  in  the  school. 
The  purposes  of  a  school,  and  the  school  it- 
self, are  not  identical.  The  purpose  of  a 
college  or  university  is  to  give  youth  an 
education.  The  money  which  comes  from 
the  sale  or  rent  of  land  dedicated  to  that  ob- 
ject aids  this  purpose,  and  land  so  held  or 
leased  is  held  for  school  purposes,  in  the 
fullest  and  clearest  sense. " 

The  purposes  of  this  corporation  are  two- 
fold,—to  publish  and  distribute  books,  etc., 
and  therefrom  to  raise  money  to  support  these 
most  worthy  objects  of  Cinristian  charity. 
We  need  not  inquire  which  is  the  primary, 
and  which  the  secondary,  purpose.  Both  are 
indissolubly  interwoven  in  the  foundation  of 
this  institution,  and  the  former  is  but  a  means 
of  accomplishing  the  latter.  Even  if  we 
concede  that  the  work  done  could  not  strictly 
be  called  religious,  still  the  proceeds  there- 
from are  wholly  devoted  to  the  charitable 
purposes  contemplated  in  the  creation  of  the 
institution,  and  the  work  done  cannot  be  con- 
sidered immoral,  or  at  variance  with  the  re- 
ligious feature  of  the  institution. 


from  taxation  ereots  a  building  much  larger  than 
U  required  for  library  purposes  and  rents  portions 
for  business  purposes,  the  latter  portions  become 
sobjeet  to  taxation.   8tatov.LeeBter,28N.J.L.108* 

8o  stocks  lield  by  a  benevolent  corporation  the 
income  of  which  Is  devoted  to  the  purpose  of  the 
institation  are  not  exempt.  Appeal  Tax  OL  v.  St. 
Peter*8  Academy,  60  Md.  8SL 

But  an  exemption  of  every  house  of  industry 
and  the  real  estate  and  personal  property  used  for 
gaob  purposes  belonging  to  and  connected  with 
the  same  will  exempt  a  fund  mvested  for  the  sup- 
port and  maintenance  of  the  institution.  Be  Uerr, 
B  Hun,  168. 

And  an  exemption  from  taxation  of  the  property 
of  a  college  **while  so  used  for  the  promotion  of 
science,**  exempts  property  so  Invested  as  to  pro- 
duce an  tooome  which  is  used  for  the  purposeb  of 
the  college.  New  Haven  v.  Sheffield  S.  School 
Trustees.  W  Conn.  ISK. 

The  portions  of  the  building  rented  for  businesB 
pnrpoees  cannot  be  considered  as  constructively  m 
Che  use  and  occupation  of  the  charitable  associa- 
tion for  the  purpose  of  exemption  although  the 
rent  is  applied  In  charitable  work.  Young  Men*s 
Christian  Asm.  v.  Donohue,  IS  Phila.  12. 

If  a  literary  association  occupies  its  hall  for  only 
six  or  eight  lectures  during  the  year  and  rents  it 
the  remaf pder  of  the  time,  applying  the  rent  to  the 
purposes  of  its  organization,  the  hail  is  not  exempt. 
To  render  it  exempt  the  principal  occupation  must 
be  by  the  association  itself.  Salem  Lyceum  v.  Sa- 
lem, 154  Mass.  16. 

Where  out  of  a  forty-acre  tract  of  land  one  acre 
Is  used  for  burial  purposes,  and  the  remainder  for 
fkrm  purposes,  the  thirty-nine  are  subject  to  tax- 
ation.   Mulroy  v.  Churchman,  00  Iowa,  288L 

The  exemption  of  lands  **f  or  the  use  of  the  acad- 
emy** will  not  Include  a  building  used  as  a  board- 
ing bouse  and  dormitory  for  students  under  the 
charge  of  a  superintendent  who  has  possession  of 
an  not  needed  by  them  and  derives  a  revenue  from 
19L,R.A. 


I  it  by  using  it  as  a  hoteL   PhllUpe  Bxeter  Academy 
Trustees  v.  Bxeter,  58  N.  H.  806, 42  Am.  Rep.  680. 

Under  a  Oonstitution  permitting  the  Legislature 
to  exempt  ^uch  property  as  they  may  deem  neces- 
sary for  school  purposes,**  the  Supreme  Court  of 
the  United  States  held  that  lands  and  other  prop- 
erty the  annual  profits  of  which  by  way  of  rent  or 
otherwise  are  devoted  to  the  business  of  the  insti- 
tution as  a  school  may  be  exempted.  Northwest- 
ern University  v.  People,  00  U.  8. 800,  S5  L.  ed.  887. 
Thereby  overrulinflr  a  decision  of  the  Iliinols  su- 
preme court  that  under  such  provision  It  is  not 
competent  to  exempt  property  owned  by  educa- 
tional corporatioos  which  is  not  itself  used  directly 
In  aid  of  the  purposes  for  which  the  corporation 
was  chartered  but  which  Is  held  for  profit  merely 
although  the  profit  1b  to  be  devoted  to  the  proper 
purposes  of  the  corporation.  Northwestern  Cni- 
veislty  V.  People,  80  OL  886,86  UL  141. 

ExempUon  fiot  removed  by  aolmg  eome  loorfc  for  a 
money  eoneideraUon. 

The  authorities  support  the  principal  case  m 
holding  that  the  mere  facts  that  the  necessary  ma- 
chmery  of  the  charity  is  incidentaUy  employed  in 
performing  some  service  for  persons  who  are  able 
and  wOimg  to  pay  for  it  and  money  Is  actually  re- 
ceived and  appUe<l.incthe  work  of  the  charity  will 
not  remove  the  exemption  so  long  as  the  chief  em- 
ployment of  such,  machinery  Is  In  charitable  work. 

Ihus  where  the  institution  Is  free  from  any  ele- 
ment of  private  or  corporate  gain  and  Is  devoted 
to  charity,  its  character  as  a  charitable  institution 
is  not  destroyed  If  to  some  extent  it  receives  a 
revenue  from  the  recipients  of  its  bounty.  Phila- 
delphia V.  Women^  Christian  Ano.  126  Pa.  672. 

Supplementing  the  funds  by  charges  to  persons 
who  are  able  to  pay  does  not  annul  the  exemption. 
McDonald  v.  Bdaasachusetts  (Jen.  Hospital,  120  Mass. 
484, 21  Am.  Rep.  630. 

That  a  hospital  receives  certain  patients  who  pay 
does  not  deprive  it  of  its  exemption  if  the  proceeds 
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It  is  said  there  are  dangers  to  society  likely 
to  result  in  so  holding ;  that  a  line  must  be 
drawn  somewhere ;  that  such  institutions  may 
become  too  rich  and  powerful,  and  menace 
society.  In  answer  to  this,  we  say  the  field 
of  charity  is  large,  and  is  not  likely  to  be 
overcrowded,  unless  some  element  of  personal 
eain  enters  into  the  enterprise.  Besides,  no 
fund  can  ever  accumulate  from  the  operation 
of  this  institution,  as  the  income,  so  soon  as 
earned,  is  impressed  with  a  direct  trust  in 
favor  of  this  charity,  which  can  be  enforced 
at  once ;  and  again,  if  necessary,  the  Legisla- 
ture can,  if  deemed  important,  limit  the  ex- 
emption in  amount,  it  is  said,  also,  that 
evil-minded  persons  may  adopt  the  plan  of 
obtaining  charters  for  religious  and  chari- 
table purposes  in  order  to  enrich  themselves. 
A  sufficient  answer  to  this  is  that  it  is  agreed 
in  this  case  that  the  proceeds  have  all  the 
while  been  properly  applied.  If  they  are 
diverted  to  other  purposes,  then  will  be  the 
time  to  lay  the  hand  of  the  law  upon  it,  and 


not  only  make  it  contribute  to  the  common 
burden  of  taxation,  but  force  it,  it  may  be, 
to  surrender  its  charter,  used  as  a  cloak  for 
such  fraudulent  purposes. 

It  is  said,  also,  that  the  great  body  of  the 
Methodist  people  may  change  their  organic 
law,  and  devote  the  proceeds  of  this  house  to 
other  purposes.  This  is  bo,  and,  if  it  is  done, 
then  the  question  will  arise  under  the  change. 
A  sufficient  answer  to  this  is  that  it  is  aereed 
they  have  not  done  so,  but  for  over  tBirty 
years  the  income  has  been  devoted  as  was 
originally  designed. 

Again,  it  is  said  this  doing  of  secular 
work  will  bring  this  religious,  charitable  in* 
stitution  in  competition  with  those  who  must 
pay  taxes.  But  an  answer  to  this  is  that  it 
is  to  the  presence  or  absence  of  competition 
which  furnishes  the  test,  but  the  benefit  ex- 
tended to  the  public,  and  fidelity  to  the  pur- 
poses of  its  creation.  This  competition  will 
arise,  whether  work  done  is  secular  or  relig- 
ious.   If  nothing  but  religious  books  were 


are  devoted  to  the  obarltable  purposes  of  the  Insti- 
tution. State  V.  Powers,  10  Mo.  App.  283.  Be 
AppUcation  agaiost  Certain  Lots  (Minn.)  March  22, 
1801;  Blake>.  London,  L.  R.  18  Q.  a  Dlv.  444;  Phil- 
adelphia V.  Pennsylvania  Hospital,  134  Pa.  171, 47 
Phila.  Leif.  Int.  70;  People  v.  Purdy,  68  Hun,  886. 

That  a  small  fraction  of  the  annual  expenses  is 
paid  by  tuition  fees  is  not  enousrb  to  deprive  the 
institution  substantially  maintained  by  charity 
from  its  exemption  under  a  statute  exemptingr  ed- 
ucational institutions  maintained  by  charity. 
Northampton  County  v.  Lafayette  CoUeffe,  128  Pa. 
183. 

Requirmg  payment  of  a  smalltSum  of  money  by 
women  entering  an  Old  Ladies*  Home,  which  is  a 
public  charity,  does  not  deprive  it  of  its  exemp- 
tloD.  Gooch  V.  Aged  Indigent  F.  Relief  Ano.  100 
Mass.  658. 

Under  an  exemption  of  lands  owned  or  leased  by 
colleges,  etc,  the  mere  incidental  renting  of  por- 
tions of  buildings  acquired  for  purposes  of  the 
school,  such  as  dormitories  and  residences  for 
teachers,  etc.,  will  not  annul  the  exemption.  Wil- 
lard  V.  Pike,  00  Vt.  0)8. 

A  seminary  does  not  waive  its  exemption  by  leas- 
ing the  premises  used  by  it  as  a  boarding  house 
during  the  usual  summer  vacation.  Temple  Grove 
Seminary  v.  Cramer,  08 N.  T.  m,  affirming  20  Hun, 
800, 10  A.bb.  N.  C.  424. 

The  mere  fact  that  the  surplus  products  of  the 
farm  which  cannot  be  used  in  the  school  are  sold 
for  cash  and  the  proceeds  applied  to  the  school 
purposes  will  not  remove  the  exemption.  Mount 
Hermon  Boys*  School  v.  Gill,  146  Mass.  140. 

The  exemption  of  all  the  property  of  a  hospital 
if  no  income  is  derived  from  it  is  not  removed  by 
the  sale  of  a  few  articles  raised  on  a  farm  the  pro- 
ceeds of  which  together  with  all  the  other  products 
of  the  farm  are  used  for  the  support  of  patients. 
People  V.  Purdy,  supra. 

In  contrast  with  the  two  cases  last  above  cited, 
it  was  held  in  Kansas  that  if  the  exemption  is  of 
property  exclusively  devoted  to  educational  pur- 
poses, the  farm  connected  with  a  college  is  not  ex- 
empt although  agriculture  Is  taught  thereon  if  a 
portion  of  the  products  are  each  year  sold  for  cash 
the  proceeds  of  which  are  applied  to  the  purposes 
of  the  institution.  St.  Mary's  College  v.  Crowl,  10 
Kan.  448. 

The  cases  may  perhaps  be  reconciled  on  the 
ground  that  the  Kansas  exemption  is  much  more 
limited  than  those  of  the  other  two  states,  but  the 
reasoning  of  the  Kansas  court  is  such  as  to  indicate 
19  L.  R.  A. 


that  the  exemption  would  not^  have  been  allowed 
had  the  statute  been  much  more  liberal  than  it  is. 

When  the  chief  source  of  income  is  the  tuition 
fees  the  exemption  ceases.  Philadelphia's  App.  SS 
W.  N.  C.  861:  Charter  House  School  v.  Lamarque, 
L.  H.  25  Q.  B.  Dlv.  121. 

So  under  a  statute  exempting  buildings  exclu- 
sively used  for  public  worship  and  charitable  or 
benevolent  Institutions  so  far  as  used  for  the  bene- 
fit of  the  afOicted,  and  the  ground  actually  covered 
thereby,  the  property  of  an  institution  conducted 
as  a  hospital  and  benevolent  Insiitutfon  for  the  care 
of  the  sick  and  education  of  young  females,  many 
of  them  free  of  charge,  is  liable  to  taxation  so  far 
as  used  and  occupied  in  the  conduct  of  a  school* 
and  as  a  source  of  revenue,  notwithstanding  the 
same  property  may  be  partially  used  for  hospital 
purposes  or  religious  worship,  and  if  the  property 
is  not  divisible  so  that  the  value  of  the  several 
parts  can  be  ascertained,  the  amount  of  net  in- 
come from  the  school  may  be  capitalized  as  the 
basis  of  assessment.  Frederick  County  Comrs.  v. 
St.  Joseph  Sisters  of  Charity,  48  Md.  43;  Appeal  Tax 
Ct  V.  Baltimore  Academy  of  Visitation,  60  Md.  487. 

Umued  or  alienated  property. 

Real  estate  held  for  sale  to  raise  money  for  the 
institution  is  not  exempt  under  a  statutory  exemp- 
tion of  such  property  as  may  be  necessary  for  car- 
rying out  the  desiom  of  the  seminary  while  used 
exclusively  for  that  purpose.  County  Comrs.  v. 
Colorado  Seminary,  12  Colo.  407. 

Land  belonging  to  a  charitable  corporation  which 
lies  wholly  unoccupied  Is  not  exempt  underastat. 
ute  exempting  land  occupied  by  the  corporation 
or  its  offloers  for  purposes  of  the  corporation. 
Boston  Soc.  of  Redemptorist  Fathers  v.  Boston,  120 
Mass.  178.  See  also  Enaut  v.  McQuire,a6  La.  Ann. 
804,  61  Am.  Rep.  14;  Washburn  College  v.  Shawnee 
County  Comrs.  8  Kan.  844. 

After  the  land  has  been  sold  under  a  land  con- 
tract it  ceases  to  be  exempt.  Lynn  Workiogman^ 
Aid  Aaso.  V.  Lynn,  180  Mass.  288;. 

A  plot  of  ground  owned  by  a  cemetery  associa- 
tion but  not  needed  for  burial  purposes  on  which 
it  erects  stables  and  bouses  for  the  use  of  the  horses 
and  men  employed  by  the  assoolatloii  on  its  ceme- 
tery grounds,  and  trom  which  it  removes  mold  and 
sand  when  needed  on  the  cemetery  grounds,  is  not 
exempt  under  a  statute  exempting  lands  held 
^'subservient  to  buiial  purposes.**  People  v.  Garce- 
land  Cemetery  Co.  86  III.  888.  H.  P.  F. 
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published,  and  these  distributed  gratuitous- 
17,  still  the  competitioD  would  exist,  from 
the  fact  that  the  demand  for  such  books 
would  to  that  extent  be  diminished.  So  with 
Bchools.  If  it  were  not  for  charitable  schools, 
private  and  pay  schools  for  individual  profit 
would  receive  that  much  greater  patronage. 
We  are  of  opinion  that  the  plaintiff  is  an 
institution  created  for  both  religious  and 
charitable  purposes,  that  the  ultimate  use  of 
its  property  has  been  in  accordance  with  these 
purposes,  that  the  income  and  profit  derived 
from  the  use  of  its  property  have  been  ex- 
clusively applied  to  religious  and  charitable 
purposes,  and  hence  it  is  entitled  to  exemp- 
tion, under  the  provisions  of  the  Constitu- 
tion and  Act;  and  we  therefore  rewrte  the 
judgment  oj  the  court  bdow,  and  give  judgment 
here  for  the  amount  of  the  tax  paid,  itith  in- 
ierett  and  aU  eoete, 

BnodgrtLBBt  J.,  dissenting: 

I  cannot  a^n'ee  with  the  majority  of  the 
court  in  holding  this  property  of  the  corpo- 
ration exempt  from  taxation.  I  do  not  ques- 
tion the  wise  and  beneficient  purpose  for 
which  the  corporation  was  promoted  by  the 
great  religious  body  which  now  controls  it, 
and  which  is  a  voluntary,  unincorporated 
association ;  but  I  deny  the  power  of  the 
Legislature  to  create  a  corporation,  and  put 
it  under  the  control  of  a  voluntary  unincor- 
porated association.  I  think  so  much  of  the 
Act  of  Incorporation  as  purports  to  do  so  is 
invalid,  and  that  it  results  that  the  corpora- 
tion created  is  purely  a  business  one.  As 
such  it  is  not  even  created  for  the  publica- 
tion and  dissemination  of  purely  religious 
books  or  literature,  or  to  do  purely  religious 
printing  or  publishing.  On  the  contrary,  it 
is  not  even  intimated  in  the  corporate  Act, 
proper,  that  it  is  for  such  purpose ;  and  this 
cannot  be  implied  from  any  reference  to  the 
character  of  its  publication  as  authorized, 
except  from  the  use  of  the  word  ''tracts"  em- 
ployed in  the  Act.  The  word  does  not  admit 
of  limitation  to  religious  tracts,  because  it 
has  no  such  restricted  meaning.  There  are, 
it  is  true,  religious  tracts,  but  there  are  also 
political  and  other  ti-acts ;  and  the  use  of  this 


word  no  more  determines  the  religious  char- 
acter of  its  publications  than  does  the  word 
"*  books"  determine  that  its  publications  shall 
be  religious  books.  Besides,  it  is  not  in- 
sisted that  the  work  of  the  corporation  is  con- 
fined to  religious  printing  and  publishing, 
and  in  fact  it  does  not  so  limit  its  own  work. 
Further,  I  think  it  is  not  the  purpose  of  the 
Constitution  or  the  exemption  Act  to  make 
the  exemption  depend  upon  the  purpose  to 
which  the  fund  raised  in  a  business  corpora- 
tion or  tt  business  enterprise  purports  to  be 
devoted.  If  so,  any  business  enterprise  may 
be  organized,  and  purporting  to  be  an  agency 
or  auxiliary  of  a  religious,  literary,  educa- 
tional, scientific,  or  charitable  institution, 
run,  free  from  taxation,  in  competition  with 
other  like  institutions;  and  so,  finally,  all 
business  in  the  state  mi^ht  be  run,  as  com- 
petition by  taxed  enterprises  would  be  driven 
out.  Take  this  illustration :  A  body  of  men 
desire  to  run  a  business  without  tax.  They 
organize  a  school  corporation,  and  then  a 
business  association,  the  proceeds  of  which 
they  agree  are  to  be  devoted  to  the  school 
purpose.  The  business  which  they  orsranizo 
may  be  a  printing  and  publishing  establish- 
ment, or  any  other  industrial  establishment, 
or  a  mercantile  store.  It  is  owned  by  them, 
and  they  are  the  corporators  of  the  school. 
Their  business  goes  tax  free,  and,  as  a  school 
corporation,  thev  take  its  proceeds.  This 
would  be  a  bad -faith  use  of  the  law  ;  but,  in 
strictly  good  faith,  every  church,  school,  lit- 
erary, scientific,  and  cnaritable  institution 
may  each  establish  any  business  or  number 
of  businesses  it  pleases,  and  run  them  tax 
free,  if  their  earnings  are  devoted  to  the  uses 
of  the  institution  organizing  it.  This  would 
put  all  taxed  businesses  in  competition  with 
these  untaxed  enterprises.  It  cannot  be  that 
any  such  thing  was  in  contemplation  of  the 
framers  of  this  clause  of  the  Constitution. 
They  must  have  intended  the  exemptions  to 
apply  to  actual  physical  holding  and  use, 
for  strict  necessary  purposes  of  the  holders. 
Thus  construed,  the  exemption  is  beneficial 
to  them,  and  harmless  to  the  public,  and  I 
think  this  construction  should  be  given  it. 
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ONEIDA  COMMUNITY,  LIMITED,  et  al, 
Bespts, 
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!•  A  contract  between  the  members  of 
an  incorporated  association  or  com- 
mvnity  by  which  the  property  of  each 
becomes  an  inseparable  part  of  the 
capital  held  in  common  by  the  members  of 
the  oommanity  as  one  large  family,  no  part  of 


which  can  be  demanded  by  the  member  on  with- 
drawal, is  not  iD  contra veDtfOD  of  any  law  regru- 
latingr  the  poesession,  ownership,  or  tenure  of 
property. 
8«  The  riflfhtsof  membership  and  the 
privileg^e  of  retumini?  cannot  be  re- 
served by  a  member  of  a  community  in 
which  all  property  ia  beld  In  common,  and  all 
members  work  without  wages,  when  he  with- 
draws and  enters  the  employment  of  an  outslde- 
businefls  establishment  on  a  salary  in  violation  of 
his  obligation  to  the  oommunity  and  without 
consent  of  its  members,  although  he  announces 
that  his  withdrawal  is  only  temporary  pendlnir 


KoTV.— The  property  rights  of  members  of  a 
"cbmmunlty**  to  which  private  ownership  of  prop- 
erty is  surrendered  are  too  well  settled  in  acoord- 
tnce  with  the  above  deciaion  and  those  therein 
19L.R.  A. 


cited  to  need  particular  examination  although  th» 
withdrawal  and  subsequent  incorporation  of  th» 
assooiatlon  present  some  new  phases  of  the  sub- 
ject. 
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an  adjustment  of  dlfleronoes,and  that  he  shall 
taiBtot  upon  hlfl  rights  as  a  member. 

Z»  Tbm  re^ointton  of  »  eommnnltjr  that 
»  member  hmm  seyered  hi*  eonnetotioii 
with  it  and  ean  no  longer  be  reoog- 
Biaed  me  »  member  does  not  oonstttute  an 
«zpul8ion  of  whioh  he  oan  oomiilaln  where  this 
is  based  upon  his  Tolnntarj  withdrawal  in  viola- 
tion of  his  oontraot  and  without  recognizing  the 
established  praotloe  of  the  community  with  ref- 
erence to  outgoing  members. 

4*  The  ineorporatioB  of  »  eoaunnnitjr 
holding  all  property  in  eommon*  even  if 
it  should  be  regarded  as  a  dissolution  of  the  origi- 
nal oommnnity  entitling  the  members  to  a  distri- 
bution of  the  property,  gives  no  right  to  share 
therein  to  one  who  had  previously  withdrawn 
/  from  its  membership, 

5.  The  fUlnre  to  role  upon  »  motion  Ibr 
m  noneuit  where  both  parties  proceeded  to  trial 
of  the  merits  and  proposed  flndlngs  which  were 
passed  upon  will  not  put  the  plaintUf  In  a  better 
position  than  if  the  motion  had  been  formally 
denied, 

tVebruary  SB,  1888.) 

APPEAL  by  oomplainant  from  a  Judgment 
of  the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  en- 
tered in  the  office  of  the  clerk  of  Oneida  Coun- 
ty upon  the  report  of  the  referee  in  favor  of 
defendants  in  an  action  brought  for  the  disso- 
lution of  an  unincorporated  association  and  a 
division  of  its  effects.    Affirmed. 

The  facts  are  stated  in. the  opinion. 

Mr,  Geor^  H.  H&rt  for  appellant. 

Mr.  William  6.  Trsbey»  for  respondent: 

Where  parties  make  an  express  contract  in 
writing  in  reference  to  a  subject,  none  will  be 
implied. 

WaiU  ▼.  Merrm,  4  Me.  102, 16  Am.  Dec. 
288.  ' 

By  tbe  terms  of  the  agreements  of  1864  and 
and  1875,  the  plaintiff  acquired  no  divisible 
interest  in  tbe  property  of  the  Oneida  Com- 
munity, but  only  a  right  to  its  use  while  he  re- 
mained a  member. 

Qoidy  V.  BeparatuU  8oe.  of  Zottr,  18  Ohio 
St.  144;  QotmiU  v.  BimeUr,  66  U.  8.  14  How. 
689,  14  L.  ed.  554. 

Notwithstanding  this  may  be  a  jnrtnership 
agreement,  the  ordinary  rights  of  a  partner 
upon  death  and  retirement  do  not  follow  be- 
cause the  written  agreement  otherwise  pro- 
vides. 

Waite  V.  Merrill,  tupra;  Sehriber  v.  Bapp, 
5  Watts,  851;  Ooia  v.  Wilhite,  2  Dana,  170,  26 
Am.  Dec.  446. 

An  estate  may  vest  in  an  association  collect- 
ively leaving  no  severable  interest  in  its  indi- 
vidual raemMrs. 

Patter  V.  Ohapin,  6  Paige,  689,  8  L.  ed.  1185; 
Boone,  Corp.  g  822;  MeMahon  v.  Bauhr,  47 
N.  Y.  67. 

Where  an  association  is  not  organized  in 
pursuance  of  any  statute  and  the  terms  of 
membership  are  not  fixed  hy  principles  of  the 
common  law  the  agreement  which  tbe  mem- 
bers make  themselves  upon  any  subject  must 
establish  and  determine  tbe  lights  of  the  par- 
tics  in  regard  to  that  subject.  The  constitu- 
tion of  the  association  and  the  laws  agreed 
upon  by  the  members  which  contain  all  the 
t9Ii.  R.A. 


stipulations  of  tbe  parties  form  the  law  which 
should  govern. 

Leech  V.  Barrii,  2  Brewst.  571;  Ebbinff- 
hatuen  v.  W<nifi  aub,  4  Abb.  N.  0.  800,  note; 
Hyde  v.  WoodM,  2  Sawy.  655,  affirmed,  94  U.  8. 
528,  24  L.  ed.  264;  BeUon  t.  Hatch,  109  N.  Y. 
598;  A»h  t.  Quie,  97  Pa.  498,  89  Am.  Rep. 
818;  Larfimd  v.  Deeme,  81  N.  Y.  507;  Louhat 
V.  LeRinf,  15  Abb.  N.  G.  44,  naU;  Oaldieott  t. 
Orifflthe,  8  Excb.  89a 

A  court  of  Justice  must  recognize  and  en- 
force these  provisions  of  tbe  contract.  It  can- 
not substitute  another  contract  for  the  one  the 
parties  have  made. 

White  T.  BrwoneU,  8  Abb.  K.  8. 818. 4  Abb. 
N.  8.  162:  Haight  v.  Diekerman,  45  N. Y.  S.  R 
128;  Be  8t.  Jamee  Club,  18  Eng.  Ll  &  Eq.  592. 

The  expulsion  of  a  member  may  be  upheld 
on  two  grounds:  a  violation  of  the  established 
rules  for  which  the  penalty  is  expulsion;  such 
conduct  as  clearly  violated  the  fundamental 
objects  of  the  association  and  if  persisted  in 
would  thwart  those  objects  or  bring  the  asso- 
ciation into  disrepute. 

Otto  V.  Journeymen  Tailont  P.  d  B.  Union^ 
75  Cal.  80a 

The  contract  entered  into  between  the  plain- 
tiff and  the  Erie  Preserving  Company,  and  his 
subsequent  acts,  constitute  a  bar  to  equitable 
relief. 

An  agent  cannot  take  upon  himself  incom- 
patible duties  and  characters,  or  act  in  a  trans- 
action where  he  has  an  adverse  interest  or  em- 
ployment. 

Murray  v.  Beard,  102  N.  Y.  608;  New  York 
Cent,  Ins.  Co.  ▼.  National  Protection  Ins.  Co. 
14  N.  Y.  85. 

Maynard.  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff's  grievance  consists  of  the 
denial  by  the  defendants  of  certain  rights 
which  he  claims  he  was  entitled  to  as  a  mem- 
ber of  the  Oneida  Community,  an  unincor- 
porated association,  first  formed  at  Oneida, 
m  this  state,  in  the  year  1848.  His  father 
was  one  of  its  founders,  and  the  plaintiff,  who 
was  then  fotir  years  of  age,  became  pro- 
visionally a  member  of  the  community  dur- 
ing his  minority.  Upon  attaining  his  ma- 
jority, he  formally  assented  to  its  article  of 
covenant,  and  remained  in  its  communion 
until  the  year  1880,  when  the  controversy 
arose  between  him  and  his  associates  which 
culminated  in  the  commencement  of  this  ac- 
tion, January  12,  1884.  It  is  not  important 
to  consider  here  the  moral  and  religious 
teachings  of  the  community,  which  were 
manifestly  potent  influences  during  the  form- 
ative period  of  its  existence.  What  princi- 
pally concerns  us  now  was  its  status  as  a 
business  compact;  and  we  must  stop  when 
we  have  construed  the  contract  relation  of 
the  parties,  and  determined  the  rights  ac- 

guired  by  virtue  of  a  membership  therein. 
1  this  aspect,  the  main  purpose  of  its  pro- 
moters was  evidently  the  propaxandism  of 
certain  communistic  views  as  to  tne  acquisi- 
tion and  enjoyment  of  property,  and  the  en- 
deavor to  put  into  practical  operation  an  eco- 
nomic ana  industrial  scheme  which  should 
embody  and  illustrate  the  doctrines  which 
they  licld  and  inculcated.     Necessarily,  the 
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basic  propoflition  of  such  a  communitj  was 
the  absolute  and  complete  surrender  of  the 
separate  and  individual  rights  of  property  of 
the  persons  enteriniic  it,  the  abandonment  of 
all  purely  selfish  pursuits,  and  the  investiture 
of  Uie  title  to  their  property,  and  the  fruits 
of  their  industry,  in  the  common  body  from 
which  it  could  not  afterwards  be  severed  or 
withdrawn  except  by  unanimous  consent.  It 
was  fashioned  acoordine  to  the  Pentecostal 
ideal,— that  all  who  beneved  should  be  to- 
gether, and  have  all  things  common.  It 
was  intended  to  be  in  fact,  as  they  frequently 
styled  themselves,  but  a  single  family,  upon 
a  large  scale,  with  only  one  purse,  where 
self  wias  to  be  abjured,  and  the  general  good 
Alone  considered.  These  objects  and  pur- 
poses were  outlined  in  a  certain  article  of 
agreement  or  covenant  which  the  adult  mem- 
bers, including  the  plaintiff,  signed,  and 
upon  the  proper  construction  of  whidi  the 
ri/^bts  of  the  plaintiff  must  depend.  While 
only  general  and  comprehensive  terms  were 
employed,  we  think  it  is  not  diflScult  to  dis- 
cover the  true  intent  and  meaning  of  its  pro- 
visions. The  property  of  each  subscriber  im- 
mediatelv  became  an  inseparable  part  of  the 
community's  capital ;  and  while  no  one  was 
compelled  to  toil,  yet  labor  was  enjoined  as  a 
religious  duty,  and  the  earnings  of  all  were 
mingled  in  the  common  ti'easury.  Every 
member  was  at  liberty  to  withdraw  at  any 
time  upon  his  own  motion,  but  he  could  not 
take  with  him,  or  demand  as  a  right,  anv 
share  of  the  Joint  property.  All  must  be  left 
intact  for  the  use  and  enjoyment  of  those  who 
remained  loyal  to  the  purposes  of  the  organ- 
ization. An  account  was  kept  of  the  prop- 
erty contributed  bv  a  member  upon  his  ad- 
mission, and,  if  he  withdrew,  it  was  the 
practice  to  refund  it,  or  its  equivalent  in 
value,  without  interest  or  increase.  This 
was  not  regarded  in  the  liffht  of  an  obliga- 
tion, but  as  a  matter  of  gooa  will  and  liberal- 
ity ;  and  the  time  and  maimer  of  refunding 
rested  in  the  discretion  of  the  communitv, 
through  the  voice  of  its  members,  who  might 
discontinue  the  custom  at  any  time,  or  refuse 
to  refund  in  anv  case.  No  account  was  to 
be  rendered  of  tne  services  of  members,  but 
the  education,  subsistence,  clothing,  and 
other  necessaries  of  life  furnished  them  and 
their  children  were  to  be  received  as  Just 
equivalents  for  all  their  labor  and  services, 
and  no  claim  for  wages  was  to  be  made  by 
anv  withdrawing'member.  There  was  a  mut- 
ual stipulation  that  no  member,  or  his  heirs, 
executors,  administrators,  or  assigns,  would 
ever  bring  any  action,  either  at  law  or  in 
equity,  or  other  process  or  proceeding,  for 
wages  or  other  compensation  for  services,  nor 
for  the  recovery  of  any  property  contributed 
at  anv  time,  or  make  any  claim  or  demand 
therefor,  of  anv  kind  or  nature  whatsoever. 
These  were  the  main  features  of  the  organ- 
ization to  which  the  plaintiff  voluntarily  be- 
came a  party.  It  is  not  shown  or  found  that 
he  was  induced  to  enroll  himself  amonff  its 
members  bv  any  fraud  or  duress ;  and,  view- 
ing it  solelv  as  a  business  undertaking,  it 
was  not  prohibited  by  any  statute,  or  in  con- 
travention of  any  law,  regulating  the  Dosses- 
•ion,  ownership,  or  tenure  of  property.    It 


imposed  no  unlawful  restraint  upon  the  alien- 
ation of  property ;  for  the  title  to  its  real  es- 
tate could  be  conveyed  at  any  time  by  the 
united  action  of  its  members,  if  they  so 
willed  it.  It  was  a  joint  holding  of  property 
by  the  adult  members  of  the  community, 
with  this  qualification,— that,  upon  the  death 
or  withdrawal  of  a  member,  no  share  or  in- 
terest therein  passed  to  him  or  his  personal 
representatives,  but  they  who  survived  or  re- 
mained continued  to  hold  Jointlv  the  entire 
Eroperty  in  aolidum,  Ooeaele  v.  Bimeler,  65  U. 
.  14  How.  589,  14L.  ed.  554,  SMcLean,  228; 
Ousdy  V.  BeparatitW  8oe.  of  Zoar,  18  Ohio 
8t.  144;  WatU  v.  M&rriU,  4  Me.  102,  16  Am. 
Dec.  288 ;  aehriher  v.  Ba/pp,  5  Watts,  851,  80 
Am.  Dec.  827 ;  Oau  v.  WilhiU,  2  Dana,  170, 
26  Am.  Dec.  446.  If  any  hardship  resulted 
from  this  absorption  of  individual  rights  in 
the  common  mass,  it  afforded  no  sufficient 
grounds  for  legal  complaint ;  for  it  was  so 
explicitly  named  in  the  bond,  into  which  all 
had  freely  entered,  and  without  which  the 
distinctive  characteristics  of  the  association 
would  be  wanting.  The  title  to  the  real 
property  was  held  in  the  name  of  certain  in- 
dividual members,  mainly  from  reasons  of 
convenience.  Whether  a  trust  was  thereby 
created,  and,  if  so,  what  were  its  limitations 
and  objects,  we  need  not  inquire.  The  prop- 
erty so  held  was  concededlv  the  property  of 
the  community.  It  had  originally  Monged 
to  the  persons  who  owned  It  at  the  time  of 
their  admission,  or  it  had  been  purchased 
with  the  common  funds.  The  persons  who 
were  thus  seised  of  the  legal  title  were  also 
members.  Whatever  they  owned  or  held 
vested,  by  virtue  of  their  memben^ip,  in  the 
community,  who  had  at  least  the  equitable 
title  and  the  ultimate  right  of  control.  The 
situation  was  not  different  from  a  case  where 
the  legal  title  to  the  real  property  of  a  part- 
nership is  held  by  one  partner.  It  remains, 
nevertheless,  firm  property,  and  must  be  so 
applied  and  disposed  of.  We  cannot  find  that 
there  was  bjij  express  requirement  of  res- 
idence at  Oneida  as  an  essential  condition  of 
continued  membership.  Residence  elsewhere 
was  at  least  permissible,  hut  ;it  was  the  pri- 
mary obligation  of  every  member,  wherever 
he  might  be,  or  In  whatever  employment  en- 
gaged, to  account  to  the  association  for  his 
earnings,  and  the  profits  of  his  business. 

The  plaintiff  contributed  nothing  in  money 
or  other  property  to  the  capital  of  the  com- 
munity. He  was  educated  at  its  expense  at 
the  scientific  school  of  Tale  College,  and 
from  1865,  when  he  became  of  age,  until  1879, 
he  seems  to  have  devoted  himself,  except 
when  under  tuition,  faithfully  and  diligently 
to  the  work  and  cause  of  the  community,  and 
to  have  fully  discharged  his  obligations  and 
duties  as  one  of  its  members.  During  the 
latter  part  of  this  period,  dissensions  arose 
in  the  community  apparently  on  account  of 
some  of  its  anomalous  social  practices.  Many 
advocated  reforms  which  were  stoutly  re- 
sisted by  others,  and  a  prolonged  and  ac- 
rimonious discussion  followed,  in  which  the 
plaintiff  was  an  active  and  earnest  partici- 
pant. Undoubtedly  his  mode  of  liie  there 
became  burdensome  and  distasteful,  and  in 
the  fore  part  of  the  year  1880  he  decided  to 
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they  placed  upon  the  plaintiff's  conduct, 
and,  as  we  have  seen,  it  was  an  entirely  cor- 
rect construction  of  the  legal  effect  of  his 
own  acts.  Its  adoption  was  not  necessary  to 
consummate  the  withdrawal  of  the  plaintiff. 
Its  chief  importance  is  in  its  relation  to  the 
conditioDS  which  he  attempted  to  attach  to 
his  withdrawal.  It  was  an  emphatic  an- 
nouncement by  the  community  that  they  did 
not  acquiesce  in  his  reservation  of  a  right  to 
retract  his  withdrawal  at  pleasure,  and  re- 
sume his  membership ;  an  acquiescence  which 
might  have  been  presumed,  had  the  com- 
munity remained  silent.  It  is  true,  that  the 
referee,  in  his  findings,  has  characterized 
this  resolution  as  one  of  expulsion  ;  but  that 
does  not  change  its  legal  aspect.  The  facts 
in  reeard  to  it  are  undisputed.  He  has  also 
found  that  the  plaintiff  absented  himself 
from  the  community,  and  omitted  to  per- 
form, or  attempt  to  nerform,  his  contract 
with  it,  and  entered  Into  a  contract  with 
outside  parties  to  serve  them  instead  of  it, 
and  performed  his  contract  with  them ;  and 
that  the  same  was  inconsistent  with  his  ob- 
ligations to  the  community ;  according  to  the 
terms  of  his  contract  with  it.  This  was,  in 
legal  effect,  a  finding  that  he  had,  of  his 
own  volition,  withdrawn  from  the  fold  of 
the  community,  and  severed  his  contractual 
relations  with  it,  and  assumed  an  attitude 
towards  it  which  debarred  him,  both  at  law 
and  in  equity,  from  further  recognition  as 
one  of  its  members.  It  appears  from  the 
record  that  on  October  16,  1880,  a  prelim- 
inary certificate  for  the  incorporation  of  the 
defendant  the  Oneida  Community,  Limited, 
under  the  business  company's  Act  of  1875, 
(chap.  611,)  was  executed  by  nine  members 
of  the  community,  including  the  property 
holders  who  held  the  deeds  of  Its  real  prop- 
erty, and  filed  In  the  secretary  of  state's  of- 
fice. The  objects  of  the  proposed  corporatien 
were  to  carry  on  a  general  manufacturing 
and  agricultural  business  including  all  the 
different  kinds  of  business  in  which  the  com- 
munity was  then  engaged.  The  capital  stock 
was  $600,000,  which  fairly  represented  the 
net  value  of  its  property,  and  the  location 
of  its  principal  business  olflce  was  at  the 
home  of  the  community,  in  Madison  county. 
The  secretary  of  state  issued  to  the  proposed 
incorporators  the  license  required  by  law. 
Books  of  subscription  to  its  stock  were 
opened,  and  such  proceedings  had  that  the 
entire  capital  was  subscribed  by  the  adult 
members  of  the  community,  about  200  in 
number,  in  varying  amounts,  and  the  final 
certificate  of  incorporation  filed  November 
20,  1880.  On  or  before  January  1,  1881,  all 
the  property  of  the  former  community,  be- 
longing to  it,  and  held  by  its  property  hold- 
ers, was  transferred  to  the  corporation,  and 
since  that  time  has  been  owned  and  used  by 
the  corporation,  which  has  carried  on  the 
different  kinds  of  business  theretofore  un- 
dertaken by  the  unincorporated  association, 
which  has  not,  since  January  1,  1881,  been 
engaged  in  any  business,  ana  so  far  as  ap- 
pears from  the  record,  has  not  undertaken  to 
discharge  any  of  the  obligations  in  its 
covenant  with  its  members.  The  plaintiff 
Insists  that  the  association  to  which  he  be- 
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longed  has  thus  committed  an  act  of  self- 
destruction,  and  has  become  dissolved  and 
he  is  therefore  entitled  to  have  its  assets 
equitably  administered  and  distributed,  and 
to  receive  his  proportionate  sl^are  thereof. 
It  may  be  that  the  old  community  has,  by 
the  act  of  its  members,  been  dissolved.  The 
referee  held  otherwise.  The  general  term 
refrained  from  expressing  an  opinion  upon 
the  point,  and  we  do  not  consider  it  a  ma- 
terial question  upon  this  appeal.  If  it  were 
sound,  as  a  proposition  of  law,  it  would  not 
help  plaintiff.  He  had  ceased  to  be  a  mem- 
ber of  the  community  before  this  action  was 
taken,  and  his  property  rights  were  not  prej- 
udiced by  it. 

We  think  the  general  term  placed  the  cor- 
rect construction  upon  the  disposition  made 
by  the  referee  of  the  motion  for  a  nonsuit. 
What  was  subsequentl^r  done  was  equivalent 
to  a  denial  of  the  motion,  or,  in  any  view, 
to  a  waiver  of  a  decision  upon  it.  The  par- 
ties proceeded  to  a  trial  of  the  merits  of  the 
issues  framed  bv  the  pleadings.  Findings 
of  fact  and  of  law  were  proposed  by  both 
parties,  and  passed  upon  by  the  referee. 
There  was  no  specific  request  made  by  either 
party  for  a  ruling  upon  the  motion.  As  the 
plaintiff  resisted  the  motion,  he  cannot  ask 
to  be  placed  in  a  better  position  than  he 
would  have  been  if  it  had  been  formally 
denied.     Van  Derlip  y.  Keyter,  68  N.  Y.  444. 

We  have  carefully  considered  the  excep- 
tions taken  by  the  plaintiff  in  the  course  of 
the  trial,  and  fail  to  discover  any  prejudicial 
error  in  the  rul inffs  to  which  they  relate.  We 
think  that,  upon  his  own  proofs,  he  failed  to 
establish  any  ground  for  the  equitable  in> 
terference  of  the  court. 

The  Judgment  and  order  muet  be  affirmed^ 
with  costs. 

All  concur. 


Robert  J.  DEAN  €t  al.,  Beepte., 

e. 

Marshall  S.  DRIGGS,  Appt. 

1.  A  reeital  in  »  warehouse  receipt  of 
the  contents  of  barrels  received  on  stor- 


HfOTE.—EffeCt  as  to  vHsrehouaemen  of  reettola  in  their 

recatpte. 

Estoppel  hy  icording  of  receipt, 

OrdlDaiUy  warehousemen  iasuiDff  receipts  for  a 
specific  article  are  bound  to  produce  that  article  to 
the  holder  of  the  receipt  and  he  cannot  deny  the 
statementB  therein  contained  when  by  reason 
thereof  a  third  party  has  been  induced  to  part  with 
value  and  has  acquired  the  receipts  in  good  faith. 

Warehousemen  givlnsr  their  receipt  for  a  specific 
number  of  barrels  cannot  afterwards  set  up  the 
want  of  segresratlon  to  limit  their  liability.  Good- 
win V.  Scannell,  6  GaL  641 ;  Adams  v.  G  or  bam,  S 
Gal.  88. 

A  warehouse  firm  is  estopped  from  provinpr  that 
a  receipt  is  false  and  that  the  ffrain  mentioned 
therein  never  had  any  existence,  where  a  party  ad- 
vanced money  In  good  faith  on  the  receipts  and 
one  of  the  warehouse  firm  falsely  represented  that 
such  goods  were  in  storage.  Grlswold  v.  Haven* 
26N.  Y.  68B,  88  Am.  Dec.  880. 

A  warehouseman  issuing  receipts  for  goods  thai 
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■se  does  not  oomtltDte  a  wamnty  that  the  bar- 
rels ooQtain  the  genaine  artloles  or  mat4*i1als 
described. 

8«  A  statute  prohilAtingm  warahoiue- 
man  ftvm  immuiag  a  reeelpt  tbir  i^^XKlfl 
not  actnaUy  reeelved  does  not  make  him 
liable  for  an  unhrue  desoription  of  the  contents 
of  barrels  reoeived  by  him  where  the  description 
Is  made  In  good  Caith  aooordlng  to  the  marks  on 
the  barrels. 

8.  The  negetlabUitjr  of  a  warehooM 
reeelpt  does  not  ereate  a  liabilitr  of 
the  warehoneemaii  to  a  bona  fide  holder  for 
the  correctDees  of  the  description  of  the  property 
which  Is  made  In  good  faith  In  aooordanoe  with 
the  apparent  character  of  the  property  as  shown 
by  the  marks,  signs,  labels,  eto^  upon  the  barrels 
or  boxes  In  which  the  property  Is  contained. 

(Tebmary  28,  IBB&l 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Sapreme  Court, 
Pint  Department,  affirming  a  Judgment  of  a  cir- 
cuit court  for  New  York  Ck>unt7  in  fayor  of 
plaintiff  in  an  action  brought  to  recoTer  upon 
certain  warehouse  receipts.    Sewrud, 

Statement  by  Peckhaan^  /..* 

The  plaintiffs  are  brokers  in  the  city  of  New 
Tork,  and  the  defendant  a  warehouseman  in 
that  city.  The  defendant,  on  the  28tb  of 
March,  1885,  issued  to  one  Max  Yon  Angem 
two  warehouse  receipts  similar  in  all  respects 
except  as  to  the  name  of  the  ye&sel  in  which 
the  merchandise  was  imported  and  the  quantity 


which  was  deliyered.    One  of  the  receipts  reads 
as  follows: 

**M.  n.  Brlggs  k  Oo^  Warehouse, 

*'New  York,  Maroh  28, 188&. 

.   No.  1804.     ''Recelyed  from  Max  Von  Angem« 

43    Harked  ^    ex  Grimaldo,  in  store  978-«0  South 

"a    street,  to  be  held  by  us  on  stor- 

&   age,  and  to  tw  delivered  to  his  or- 

^   der  on  return  of  this  receipt  and 

0    pasrmentof  storaire  and  charges, 

fe  -  -J*^,    fi    llfteen  hundred  barrels  Portland 

1,800  BbISi       cement. 

**8torage  per  month  4. 
''Labor. 

"M.S.Briggs&Ck).*' 

The  second  receipt  named  the  yessel  Ruth  as 
bringing  the  merchandise,  and  stated  to  be  963 
barrels  of  cement,  (Portland.)  There  had  been 
actually  deliyered  to  the  warehouseman  the 
number  of  barrels  of  what  was  on  each  barrel 
described  as  Portland  cement,  as  stated  in  the 
warehouse  receipts.  Yon  Angem,  haying  ob- 
tained the  receipts,  went  with  tbem  to  the 
plaintiffs,  and  there  executed  a  note  for  $3,500, 
and  indorsed  the  warehouse  receipts,  and  au- 
thorized the  plaintiffs  to  deliyer  the  note  and 
the  guaranty  of  payment  indorsed  thereon  by 

g lain  tiffs  at  his  request,  together  with  the  col- 
Lteral  securities,  (the  warehouse  receipts,)  to 
the  Chemical  National  Bank  of  New  York,  and 
to  receiye  the  proceeds  of  the  discount  of  such 
note.  The  plaintiffs  did  so,  and  receiyed  the 
moneys  from  the  bank  arising  upon  such  dis- 
count, and  deliyered  them  to  Yon  Angem. 
The  note  was  not  paid  by  Yon  Angem  when 
due,  and  upon  his  default  the  plaintiffs  paid 
the  same  to  the  bank,  because  of  their  guar- 


be  has  not  receiyed  cannot  deny  that  he  has  the 
goods  In  an  action  by  an  assignee  foryalue,  who 
has  purchased  the  reoelpt  In  good  faith.  McNelU 
y.HUl,lWoolw.06w 

Warehousemen  cannot  dispute  the  title  of  an  in- 
dorsee in  good  faith  for  yalne  of  their  receipts,  nor 
can  they  dispute  that  they  did  not  reoei  ve  the  goods 
described  in  the  receipts.  Baboock  y.  People^s  8ay. 
Bank,  118  Ind.  212. 

The  receipts  represented  that  they  had  receiyed 
so  much  flour  and  that  It  would  only  be  deliyered 
on  the  return  of  the  certlflcate  properly  indorsed. 

A  warehouseman  issuing  a  receipt  to  be  used  as 
a  lecurlty  for  a  loan,  haying  Indorsed  thereon  a 
notice  by  him  of  an  assignment  for  yalue  by  the 
bolder  of  the  receipt  to  an  Innocent  holder,  cannot 
afterwards  proye  that  no  goods  were  receiyed  and 
that  the  receipts  were  fraudulently  Issued  by  Its 
agent  for  bis  own  benefit.  Planters  RiceMDlOOb 
y.  Merchants  Nat.  Bank  of  Savannah,  78  Ga.  674 ; 
Planters  Rice  Mill  Oo.  y.  Olmstead,  78  Ga.  688. 

But  a  warehouse  company  Is  not  liable  to  a  bank 
loanmg  money  to  the  superintendent  of  the  ware- 
bouse  on  fraudulent  receipts  that  he  Issued  to  him- 
lelf  and  hypothecated  to  the  bank.  If  neither  the 
borrower  nor  the  lender  had  any  goods  in  storage 
this  could  be  shown  to  defeat  an  action  by  the 
lenders.   Planters  Rice  MiU  Go.  y.  Olmstead,  suprtL 

This  decision  rests  on  the  fact  that  the  bank  in 
dealing  with  the  superintendent  indiyldually  was 
chargeable  with  notice  of  the  facts  or  duty  to  in- 
quire. 

A  party  accepting  a  warehouse  receipt  as  a  de- 
livery of  the  goods  to  him  on  a  sale,  which  receipt 
is  made  negotiable  by  the  New  York  Act  of  1658, 
caoDot  recover  from  the  yendor  the  deficiency  in 
amount  of  goods  receipted  for,  *^8he  can  recover 
that  from  the  warehouseman  irreepectiye  of  the 
cause  of  the  deficiency**  and  the  acceptance  of  the 
recdpt  is  an  acceptance  of  the  goods  and  a  substi- 
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tution  of  the  parties.   Whltlook  y.  Hay,  68  K.  T. 

A  party  lending  money  on  warehouse  receipts' 
as  collateral  security  may  reeoyer  from  the  ware- 
houseman, who  is  estopped  from  fti^itning  that  tha* 
goods  at  the  time  of  issuing  the  receipt  were  sub^ 
iect  to  goyemment  tax,  If  the  receipt  showed  that 
they  were  stored  in  a  free  warehouse,  such  repre- 
sentation being  dearly  within  his  own  knowledge. 
First  NaL  Bank  of  Chicago  y.  Dean  (N.  Y.)  Jan.  81, 
1888. 

The  dootrtaie  of  the  main  case  is  supported  by 
other  decisions.  It  may  be  said  that  where  tb» 
warehouseman  has  no  opportunity  of  ozamlnlng 
the  contents  of  cases  he  wttl  ordinarily  relieye  him- 
self by  producing  the  article  receipted  for,  even 
though  his  receipt  should  call  for  something  else 
which  was  not  disooyerable  on  an  ordinary  exam- 
ination. 

A  warehouseman  giving  a  receipt  **No.711«  ac- 
count A.  P.  Foster,  41.3S  Bushels  No.  2  Wheat.  20 
sacks,  J.  G.  Swart,  Dyer,  Minneiska,  Sept.  29, 1866,** 
— which  receipt  was  transferred  to  a  purchaser  for 
yalue  by  the  holder,  is  relieved  by  delivering  up 
the  identical  wheat  stored  though  of  an  inferior 
grade.  The  assignee  took  only  the  rights  of  the 
original  holder  of  the  receipt,  and  the  warehouse- 
man may  show  the  kind  of  wheat  received.  Rob- 
son  v.  Swart,  U  Minn.  871. 100  Am.  Dec.  288. 

This  case  carries  the  doctrine  very  far  as  the 
warehouseman  had  certainly  a  good  opportunity^ 
when  he  received  the  wheat,  to  have  it  exumlned. 

A  warebousoman  giving  a  receipt  ''Received  in 
store  from  M.  for  account  of  bearer,  54  barrels  of 
mess  pork,  deliverable  on  return  of  this  receipt 
and  payment  of  storage,**  may  relieve  himself  by 
the  return  of  the  Identical  goods  received  although 
the  contents  of  the  barrels  may  not  be  pork  and 
the  receipt  may  be  held  by  an  indorsee  in  good 
faith  for  value.    The  Wisconsin  Statute  (Laws 


90i 


Nbw  Yobk  Court  of  Afpjcaia 


Feb., 


anty  of  pajrment,  aod  took  back  the  oote  and 
the  warehouse  receipts.  At  the  time  when  the 
plaio  tiffs  indorsed  the  note  at  Yon  An  gem's 
request,  they  testified  that  they  relied  in  doing 
fio  upon  the  statement  contained  in  the  ware- 
house receipts  that  defendant  had  received  the 
stated  number  of  barrels  of  Portland  cement. 
After  the  note  had  been  paid  by  the  plaintiffs, 
they  inquired  as  to  whereabouts  of  Yon  An- 
gern,  but  were  unable  to  find  him,  and  in  fact 
he  had  absconded.  The  plaintiffs  then  went 
to  the  warehouse  of  defendant,  and  there 
opened  and  examined  a  number  of  the  barrels, 
and  the  result  of  the  examination  was  the  dis- 
covery that  the  contents  of  the  barrels  were  not 
Portland  cement  The  material  which  had 
been  packed  in  the  barrels  was  a  hardened  sub- 
stance, like  clay  or  mortar,  coarse  in  its  grain, 
and  different  from  any  cement,  and  practically 
worthless,  while  Portland  cement  was  worth 
from  $2  25  to  $2.50  per  barrel.  The  plaintiffs 
then  commenced  this  action  against  defend  ant, 
and  set  up  the  above  facts,  and  that  they  re- 
lied upon  the  defendant's  statement  in  the  ware- 
house receipts  that  he  bad  on  storage  Portland 
cement,  as  therein  stated.  The  complaint 
seems  to  have  been  founded  also  upon  some 
allegations  of  negligence  in  the  rare  of  the  bar- 
rels on  the  part  of  the  defendant,  so  that  by  his 
fault  the  article  was  rendered  worthless;  but 
that  allegation  was  not  proved,  and  the  case 
rests  upon  the  other  facts  alleged.  The  plain- 
tiffs claimed  to  have  been  bona  tide  purchasers 
of  the  warehouse  receipts  for  value,  and  that 
the  defendant  was  bound  to  make  good  the 
truth  of  the  statement  therein  contained  that 
he  had  Portland  cement  on  deposit,  and  they 
claimed  damage  to  the  amount  of  the  Yon  An- 
gem  note  ($3,500,)  which  they  had  paid,  with 
interest  from  the  time  of  such  payment.  The 
defendant  denied  all  carelessness,  and  set  up 
that  he  had  received  on  storage  from  the  im- 
porter the  goods  covered  by  the  warehouse  re- 
ceipts referred  to,  and  they  had  remained  and 
then  were  on  storage  with  him. 

The  question  whether  the  article  deposited 
was  or  was  not  Portland  cement  was  litigated 


at  the  trial,  and  the  case  was  submitted  to  the 
Jury,  upon  the  charge  of  the  judge  that,  if  the 
contents  of  the  barrels  were  Portland  cement 
of  any  description,  however  inferior  in  quality, 
the  plaintiffs  could  not  recover.  Upon  that 
issue  the  verdict  was  with  the  plaintiffs.  The 
court  also  charged  the  jury  that  the  plaintiffs 
had  the  right  to  demand  in  this  case  that  the 
article  should  be  Portland  cement,  and,  if  it 
were  not,  then  they  were  entitled  to  recover 
from  the  defendant  the  principal  of  the  Yon 
Angern  note,  with  interest.  The  defendant 
asked  the  court  to  charge  that  to  entitle  the 
plaintiffs  to  recover  on  the  receipts  the  jury 
must  find  the  defendant  knew  the  article  was 
not  Portland  cement,  and  willfully  issued  the 
receipts  knowing  that  fact;  also  that  a  ware- 
houseman incurs  no  liability  to  the  holders  of 
a  receipt  issued  by  him  whenever  the  goods  are 
described  according  to  their  outward  appear- 
ance, marks,  and  description,  except  for  their 
safe  custody  and  return,  unless  he  has  knowl- 
edge or  reason  to  believe  that  such  description 
is  untrue;  and  that  a  warehouseman  is  simply 
a  custodian  of  the  goods  deposited  with  him 
on  storage,  and  his  liability  does  not  extend 
beyond  the  proper  care  of  the  goods,  and 
return  of  the  same,  on  demand,  on  payment  of 
storage,  unless  he  willfully  misrepresents  the 
character  or  condition  of  the  goods.  The  re- 
quests were  denied.  Proper  exceptions  were 
taken  to  the  charge  as  made  and  to  the  re- 
fusals to  charge  as  requested.  The  jury  found 
a  verdict  for  the  plaintiffs  for  the  full  amount 
claimed,  and.  judgment  having  been  entered, 
an  appeal  was  taken  to  the  general  term  of  the 
first  department,  and  from  an  affirmance  by 
that  court  an  appeal  by  the  defendant  has  been 
taken,  and  the  case  brought  before  this  court 
for  review. 

Mr,  John  Berry*  for  appellant: 
Fraud  cannot  be  presumed,  but  must  be 
proved  as  any  other  fact.  It  was  necessary, 
therefore,  for  the  plaintiffs,  under  the  allega- 
tions of  the  complaint,  to  show  not  only  that 
the  statement  in  the  receipts  was  in  fact  un- 


1800,  chap.  840»,  as  amended,  does  not  estop  the 
warehouseman  from  sbowlnff  what  he  actually 
received.  Hale  v.  Milwaukee  Dook  Co.  20  Wis.  488, 
9  Am.  Rep.  008. 

A  warehouseman  was  permitted  to  show  that  he 
had  given  two  reoeipts  for  the  same  property  by 
mistake,  when  he  was  sued  by  the  bolder  of  the 
•ecoDd  reoelpt  to  whom  be  had  delivered  the 
iroods,  but  who  had  lost  them  in  an  action  br  the 
holder  of  the  first  receipt  for  the  groods.  Both 
holders  of  reoeipts  were  assignees  for  value.  Sec- 
ond Nat  Bank  of  Toledo  v.  Walbrldge,  19  Ohio  St 
419. 2  Am.  Rep.  408. 

A  -ivarehouseman  was  permitted  to  show  as  a  de- 
fense Id  an  action  by  the  bailor  aerainst  him,  that 
the  goods  had  been  taken  out  of  his  custody  by  the 
authority  of  the  law  as  the  property  of  a  third 
person.  Burton  v.  WlUdnson,  18  Yt  186,  48  Am. 
Dec.  145. 

Evidence  that  the  bank  reoeivinff  a  false  receipt 
issued  by  a  warehouse  had  full  knowledge  of  all 
the  facts  is  incompetent  to  rebut  the  presumption 
of  fraud,  or  the  intent  of  the  defendant,  or  to  Jus- 
tify him,  but  is  competent  in  mitigation  of  punish- 
ment in  a  proseoutiOD  under  the  Blinois  statute, 
for  issuing  a  false  receipt  Sykes  v.  People,  127  IlL 
117. 
19  L.  R.  A. 


Modifying  vxjvrehouM  rtcHpU  by  parol  evidence. 

Parol  evidence  is  competent  in  an  action  of  trover 
for  conversion  against  the  bailee,  to  show  thnt  a 
deposit  of  wheat  which  was  receipted  for  as  due  an 
individual  was  due  him  as  executor,  and  tbat  the 
wheat  did  not  belong  to  him  individually  as  statod 
in  the  receipt    Wadsworth  v.  AUcott,  6  N.  Y.  (M. 

Parol  evidence  may  be  permitted  to  explain  a  re- 
ceipt for  wheat  to  show  whether  it  was  to  be  held 
in  storage  or  was  to  be  considered  a  sale,  when  the 
receipt  does  not  show  which  was  intended.  Lyon 
V.  Lenon,  106  Ind*  507. 

Parol  evidence  that  goods  were  to  be  held  only  a 
short  time  ** without  charge**  is  lnoompeteDt,wbere 
the  warehouse  receipt  had  the  words  ^*on  payment 
of  charges"  stricken  out  as  such  evidence  cannot 
vary  the  written  receipt  Leonard  v.  Dunton,  61 
111.  482,  99  Am.  Dec.  668. 

Parol  evidence  to  explain  a  warehouse  receipt  to 
the  effect  that  at  tbe  time  of  giving  the  receipt  for 
a  particular  amount. of  cotton.  It  was  agreed  that 
any  similar  amount  would  do  when  caUed  upon.  Is 
incompetent  in  an  action  by  an  innocent  as- 
signee for  value  of  the  receipt  against  the  ware- 
houseman. The  warehouseman  cannot  deny  that 
he  has  the  articles  receipted  for.  Stewart  v.  Phmnlz 
Ins.  Ck).  9  Lea,  104.  L  T. 
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true,  but  in  addition  tbat  tbe  defendant  knew 
at  tbe  time  tbat  it  was  untrue.  Tbere  was  no 
attempt  made  to  prove  tbis. 

Braekeit  ▼.  GrUiwld,  112  N.  Y.  454;  Arthur 
T.  Oriwoid,  55  N.  Y.  400;  Olark  t.  Font,  118 
N.  Y.  17. 

A  warehoufleman's  receipt  and  a  bill  of  lad- 
ing are  contracts  of  precisely  tbe  same  general 
nature  and  eifect,  and  tbe  doctrine  of  estoppel 
or  negotiability,  witb  respect  to  sucb  contracts, 
means  tbe  same  thing;  tbey  are  botb  contracts 
of  bailment.  It  is  tbe  very  essence  of  both 
agreements  tbat  tbe  very  same  property  re- 
ceived sball  be  carried,  delivered,  or  returned 
to  tbe  party  wbo  may  be  entitled  tbereto,  in 
discbarge  of  tbe  obligations  of  the  bailees. 

HaU  V.  Milwaukee  Dock  Co.  29  WU.  488,  0 
Am.  Rep.  608,  and  cases  cited;  Meyer  v.  Peek, 
28  N.  Y.  596;  BUtnehardY,  Page,  8  Gray,  281; 
Ntlean  v.  Woodruff,  66  U.  8.  1  Black,  160, 17 
L.  ed.  99. 

Tbe  signing  of  a  bill  of  lading  acknowledg- 
ing to  have  received  tbe  goods  in  question  in 
gc»d  order  and  well  conditioned  is  prima  facie 
evidence  that,  as  to  all  circumstances  which 
were  open  to  inspection  and  visible,  the  goods 
were  in  good  order,  but  it  does  not  preclude 
the  earner  from  showing  in  case  of  loss  or 
damage  tbat  the  loss  proceeded  from  some 
eause  which  existed,  but  was  not  apparent 
wben  be  received  tbe  goods,  and  which,  if 
shown  satisfactorily,  wilidischarge  tbe  earner 
from  liability. 

Hastings  v.  Pepper,  11  Pick.  48;  Bissel  v. 
Priee,  16  III.  408;  Shepherd  v.  Naylor,  5  Gray, 
591;  Barren  v.  Rogers,  7  Mass.  297,  5  Am. 
Dec.  45;  Ellis  v.  WiUa/rd,  9  N.  Y.  680;  Bob- 
son  V.  Swart,  14  Minn.  871,  100  Am.  Dec. 
238. 

Having  failed  to  prove  that  the  defendant 
had  knowledge  tbat  be  had  not  received  any 
Portland  cement  whatever  tbe  plaintiffs  can- 
not recover  on  tbe  ground  of  fraud  on  tbe  part 
of  defendant.    Nor  can  tbey  recover  upon  the 

f round  tbat  the  defendant  is  estopped  from 
eojring  or  explaining  that  he  did  not  receive 
Portland  cement. 

61.  Louis,  L  M.  df  8.  R.  Co,  v.  Knight,  122 
r.  8.  79,  30  L.  ed.  1077;  Cox  v.  Bruee,  L.  R. 
18  Q.  B.  Div.  147;  Grant  v.  Norway,  10  C.  B. 
665. 

Bills  of  lading  and  warehouse  receipts  are 
not  negotiable  at  common  law  nor  have  tbey 
been  made  so  by  the  statute. 

Hhato  V.  Merchants  Nat,  Bank  of  St.  Louis, 
101 IJ.  B.  557,  25  L.  ed.  892;  Tenni  v.  Me- 
Namee,  45  N.  Y.  614;  Second  Nat.  Bank  of  To- 
ledo V.  Walbridge,  19  Ohio  St.  419,  2  Am.  Rep. 
408;  Burton  v.  Wilkinson,  18  Vt.  186;  Burton 
y.Ouryea,  40  111.  820, 89  Am.  Dec.  850:  Thomp- 
son  V.  Bominy,  14  Mees.  &  W.  408;  Qumey  v. 
Bthrend,  25  £ng.  L.  &  £q.  186,  8  El.  &  B1. 
622;  Howard  v.  Shepherd,  9  C.B.  298;  Blanch- 
«rrf  V.  Page,  8  Gray,  281;  Caldwell  v.  Ball,  1 
T.  R.  205;  Jones.  Pledges,  §  281;.Colebrooke, 
Collateral  Securities,  p.  555;  Whitlock  v.  Hay, 
58  N.  Y.  487;  Rice  v.  Cutler.  17  Wis.  861,  84 
Am.  Dec  747;  Abbott,  Shipping,  542;  1 
Smith,  Lead.  Cas.  885. 

The  delivery  of  the  receipt  does  not  transfer 
the  contract  so  as  to  enable  the  assignee  or  in- 
dorsee to  maintain  an  action  upon  it  in  bis 
own  name.    Tbere  is  no  privity  of  contract  be- 


19L.R.A. 


tween  tbe  warehouseman  nnd  the  assignee. 
The  assiernee  occupies  no  better  position  as  re- 
gards tbe  warehouseman  than  the  assignor 
had. 

Burton  v.  Curyea,  40  111.  820,  89  Am.  Dec. 
850;  Western  Union  iJ.  Co.  v.  Wagner,  65  111. 
197. 

A  warehouseman  is  not  estopped  to  deny 
statements  in  his  receipt  which  arc  not  within 
his  knowledge  and  of  tbe  truth  of  which  be 
should  not  be  required  to  have  knowledge. 

Bobson  V.  Swart,  14  Minn.  871,  100  Am. 
Dec.  288. 

A  warehouseman  wbo  issues  a  receipt  by 
mistake  and  not  intentionally  Is  not  estopped 
to  dispute  the  receipt,  though  this  has  been 
taken  from  tbe  bolder  by  a  pledgee  as  security 
for  a  loan,  in  tbe  belief  that  its  representations 
are  true. 

Second  Nat,  Bank  v.  Walbridge,  19  Ohio  St 
419,  2  Am.  Rep.  408;  Bigelow,  Estoppel,  480; 
Jones,  Pledges,  g  252;  Zeflner  v.  Mobley,  84 
Ga.  746;  St,  Louis, L  M,  dS,  R,Co.  v.  Knight, 
122  U.  S.  79.  80  L.  ed.  1077;  Burton  v. 
Curyea,  40  111.  820,  89  Am.  Dec  850,  and 
note,  861. 

The  plaintiffs  were  simply  pledgees  of  the 
goods  and  took  no  greater  or  better  right  than 
van  Angem  bad. 

Commereial  Bank  of  Rochester  v.  Colt,  15 
Barb.  506. 

A  warehouseman,  like  a  common  carrier,  is 
not  authorized  to  open  and  inspect  barrels  or 
packages  delivered  to  him  for  safe  keepincr. 

Hale  V.  Milwaukee  Dock  Go.  29  Wis.  488,  9 
Am.  Rep.  608. 

The  Statute  of  Wisconsin,  chap.  840,  Laws 
1860,  is  almost  word  for  word  identical  witb 
our  own  statute. 

Hale  V.  Milwaukee  Dock  Co,,  supra,  was  an 
action  brought  under  this  statute  upon  four 
warehouse  receipts  issued  by  the  defendants, 
warehousemen,  and  purporting  to  represent 
mess  pork.  The  packages  subsecjuentlv  proved 
to  contain  nothing  but  salt  and  it  was  held  that 
an  action  for  breach  of  contract  to  deliver  pork 
could  not  be  maintained. 

Not  one  of  tbe  authorities  holds  tbat  a  car- 
rier or  a  warehouseman  is  liable  for  damages 
at  common  law,  or  under  a  statute  similar  to 
chap.  826,  Laws  1858,  as  amended,  for  tbe 
truth  of  a  statement  which  is  descriptive  only, 
having  reference  to  tbe  outward  and  visible 
appearance  of  the  goods,  unless  he  had  knowl- 
edge tbat  tbe  statement  was  untrue,  or  it  was  a 
statement  concerning  matters  of  which  he  bad 
the  means  of  informing  himself,  and  ought  to 
have  knowledge,  such  as  to  the  quontity, 
weight,  size,  description  of  package,  outward  ' 
apparent  condition,  label  mark,  etc. 

Edw.  Bailm.  287;  Will^xrd  v.  B^^ge,  4 
Barb.  861;  Suydam  v.  Smith,  7  Hill,  182; 
Thompson  v.  Dominy,  14  Mees.  &  W.  408; 
Blanchard  v.  Page,  8  Gray,  281;  Commereial 
Bank  of  Rochester  v.  Colt,  15  Barb.  506;  Rice  v. 
Cutler,  17  Wis.  851,  84  Am.  Dec.  747;  Gris- 
wold  V.  Haven,  25  N.  Y.  595,  82  Am.  Dec.  880; 
Rowley  v.  Bigelow,  12  Pick.  807;  Station  v. 
Eager,  16  Pick.  467;  Crouch  v.  London  <fc  N. 
W,  R.  Co.  14  C.  B.  255;  Brass  v.  MaiUand,  6 
El.  &  Bl.  482;  ParroU  v.  Barney,  2  Abb. 
U.  8. 197;  Colmnan  v.  RUhes,  16  C.  B.  104;  Gib- 
son V.  Steeens,  49  U.  8.  8  How.  899, 12  L.  ed. 
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1129;  Qib9(m  t.  Ohxllieothe  Bank,  11  Ohio  St 
811;  Eaatingi  ▼.  Pepper,  11  Pick.  43;  NeUon  v. 
Woodruff,  66  U.  8. 1  Black.  160,  17  L.  cd.  W; 
Shepherd  v.  Naylor,  6  Qrav.  591;  Tarbox  v. 
Eastern  Steamboat  Co,  50  Me.  889;  Bieeell  v. 
Price,  16  HI.  408;  Bradstreet  v.  jfifera».  2 
Blalchf.  116;  /&ar«  v.  Wingate,  8  Allen.  105; 
Berkley  ▼.  Watling,  7  Ad.  &  El.  29;  Marden  v. 
Gr^cr,  6  WatU,  424;  Barretts,  Rogers,  7 Mass. 
800,  5  Am.  Dec.  45;  Clark  v.  Barntcell,  68  U. 
8.  12  How.  282,  18  L.  ed.  989;  Fadaow  t.  Par- 
ry, 8  Taunt.  808;  Hedges  v.  iSira^v,  9  Barb.  214; 
EaU  V.  MUwaukee Dock  Co,  29  Wis.  482,  9  Am. 
Rep.  608;  Sliaw  v.  Merchants  Nat.  Bank  of  St. 
L(mU,  101  U.  8.  557,  25  L.  ed.  892:  Miler  ▼. 
Hannibal  A  St.  J.  R.  Co.  90  N.  Y.  480,  48  Am. 
Rep.  179;  Robson  v.  Swart,  14  Minn.  871.  100 
Am.  Dec.  288;  McNeill.  Hill,  1  Woolw.  96; 
Burton  v.  Curyea,  40111.  820,  89  Am.  Dec.850; 
Second  Nat.  Bank  of  Toledo  v.  Walbridge,  19 
Ohio  St.  419.  2  Am.  Rep.  408;  DenM  v.  Perrin, 
16  N.  Y.  825;  Meyer  v.  Pwifc.  28  N.  Y.  590; 
MeCombie  v.  Spader,  1  Hun,  193;  ilrm^ur  v. 
Michigan  Cent.  R  Co.  65  N.  Y.  Ill;  Fan 
Santen  y.  Standard  Oil  Co.  9\N.  Y.  171;  ^^ 
T.  Willard,  9  N.  Y.  580;  Fennt*  v.  MeNamee, 
46  N.  Y.  614;  Mechanics  A  T.  Ins.  Co.  t.  Ki- 
get,  108  U.  8.  852,  26  L.  ed.  488;  St.  LouU,  1. 
M.ASR.  Co.  V.  Knight,  122  U.  8.  79,  80  L. 
ed.  1077;  Lickbarrau>  ▼.  Mason,  2  T.  R.  68. 

Messrs.  Palmer»  BooihbyAi  Warren, 
for  respondents: 

Warehousemen  are  not  only  responsible  in 
damages  for  thetr  willful  acts,  but  for  losses 
occasioned  by  the  innocent  mistake  of  them- 
selves or  their  seryants. 

8tonr,Ba1]m.  g  414;  2  Am.  &  Eng.  Encydop. 

The  business  of  warehousemen  has  increased 
with  the  evolution  of  trade,  and  to  facilitate 
transacting  the  business  of  the  increasing  yol- 
ume  of  trade  and  commerce,  and  to  fid  in 
transacting  it  expeditiously,  a  statute  was 
passed  nuiking  warehouse  receipts  negotiabla 
by  indorsement,  and  the  rights  and  liabilities 
01  warehousemen  in  issuing  negotiable  receipts 
were  fixed,  defined,  and  regulated  both  as  to 
their  civil  and  criminal  liability. 

N.  Y.  Laws  1858,  chap.  ^6;  Laws  1866, 
chap.  440;  Penal  Code,  §  629. 

These  statutes  were  passed,  not  only  to  fa- 
cilitate their  transfer,  but  to  aid  transactions 
made  upon  the  faith  of  them,  and  were  designed 
to  protect  purchasers  and  pledeees,  irrespect- 
iye  of  the  validity  of  the  transfer  as  between 
the  immediate  parties. 

Whitloek  y.  Uay,  58  N.  Y.  484. 

Long  before  these  acts  were  passed  there 
was  a  remedy  at  common  law  on  the  case  for 
such  a  fraud,  or  such  a  want  of  prudent  care 
as  seems  to  have  been  shown  bv  the  defendant 
in  this  case,  and  that  common-law  remedy  has 
not  been  taken  away  by  the  provisions  or  the 
statute. 

Warehouse  or  storekeeper's  receipts  are  like 
bills  of  lading  transferable  by  indorsement, 
and  a  transfer  and  delivery  of  such  receipt 
operated  to  transfer  the  title  to,  and  the  pos- 
session of,  the  property  mentioned  therein, 
the  same  as  a  bill  of  lading. 

Lucas  v.  Dorrien,  7  Taunt.  278;  Meyerttein 
y.  Barber,  L.  R.  4  H.  L.  817;  Wilkes  v.  Ferris, 
6  Johns.  835,  4  Am.  Dec.  864;  Gibson  v.  Slev- 1 
19  L.  a  A. 


ens,  49  U.  8.  8  How.  385. 12  L.  ed.  1123;  Gib- 
son  v.  OhiUioothe  Bank,  11  Ohio  St.  311;  Da- 
tfis  y.  Bussdl,  52  CaL  611;  Harris  y.  Bradley, 
2  Dill.  285. 

And  a  transfer  of  such  receipt  as  security 
protects  the  transferee. 

Gibson  v.  Stevens,  supra;  First  Nat.  Bank  of 
Cincinnati  v.  Bates,  1  Fed.  Rep.  702. 

The  statutes  on  the  subject  are  merely  de- 
claratory of  the  law  which  existed  before  their 
passage. 

Cartwriqht  y.  Wilmerding,  24  N.  Y.  621; 
Tenni  v.  McNamee,  45  N.  Y.  614. 

The  representation  contained  in  the  receipts 
that  the  2.463  barrels  contained  Portland  ce- 
ment, estops  defendant  from  claiming  against 
the  plaintiff,  that  the  barrels  with  contents 
other  than  Portland  cement  is  all  that  he  is 
bound  to  deliver  to  the  owner  of  these  receipts. 

The  principle  that  when  one  of  two  inno- 
cent persons— that  is,  persons  each  guiltless  of 
intentional  wrong — must  suffer  loss,  it  must  bo 
borne  by  that  one  of  them  who,  by  his  con- 
duct, acts  or  omissions  hae  rendered  the  injury 
poaslble,  applies  to  this  case. 

Pom.  £q.  Jur.  note  f,  §  803. 

The  warehouseman  or  storekeeper,  who 
gives  such  a  receipt  is  estopped,  as  against  any 
one  who  has  acted  on  the  faith  thereof,  to  con- 
tradict or  question  the  statements  contained  Iq 
such  receipt,  and  is  liable  for  the  damages  sus- 
tained to  any  one  who  has  been  misled  by  such 
statements. 

2  Herman.  Estoppel,  pp.  1387,  1388;  Me- 
Neil  y.  HiU,  1  Woolw.  97;  Goodwin  v.  Sean^ 
ndl,  6  Cal.  540;  Adams  v.  Gorham,  6  Cal  68; 
Merchants  Bkg.  Co.  v.  Phosnix  B.  8.  Co.  L.  R 
5  Ch.  Diy.  206;  KnighU  v.  Wiffen,  L.  R.  5  Q. 
B.  660. 

The  following  are  illustrations  in  support  of 
our  right  to  recover,  upon  the  facts  as  disclosed: 

First.  '*ThB  statements  in  a  bill  of  lading  r^ 
lating  to  the  receipt  of  goods,  their  quality^ 
quantity,  etc..  while  open  to  explanation  be- 
tween the  original  parties — ^the  shipper  and  car- 
rier—«ro  not  open  to  explanation,  when  the 
bill  of  lading  comes  into  the  hands  of  a  bona 
fide  indorser  for  value  ;  but  on  the  contrary, 
the  carrier  is  then  bound  by  such  statements  or 
representations  contained  in  the  bill  of  lading, 
and  the  carrier  is  estopped  as  against  such  lx)na 
fide  transferee  for  value  to  say  anything  to  the 
contrary  to  such  statements  or  representations." 

1  Parsons,  Shipping,  p.  190;  Byrne  v.  Week», 
7  Bosw.  872;  Biekerson  v.  Seelye,  12  Barb.  99; 
mis  V.  WiUard,  9  N.  Y.  538;  Meyer  y.  Peek,  28 
N.  Y.  590;  Armour  v.  Miefiigan  Cent.  R.  Co. 
65  N.  Y.  Ill;  Van  Santen  v.  Standard  OU  Qk 
81 N.  Y.  171;  Miller  v.  Hannibal  db  St.  J.  R.  Co. 
24  Hun,  607.  90  N.  Y.  480.  43  Am.  Rep.  170. 

Second.  This  rule  of  liability  is  equally  ap- 
plicable to  the  statements  in  a  warenouse  re- 
ceipt. 

Jones,  Pledges,  310.  311;  MeCombie  y. 
Spader,  25  17.  Y.  595 ;  Fairbanks  v.  Sargent^ 
39  Hun,  588. 

Third.  If  a  carrier  by  a  bUl  of  lading,  or  a 
warehouseman,  by  receipt,  represents  that  they 
haye  property,  when,  in  fact,  they  have  none, 
they  are  estopped  as  against  a  bona  fide  trans- 
feree, to  show  the  truui,  and  must  make  good 
their  representations  in  some  appropriate  xona 
of  action. 
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GfUaM  ▼.  Eaten,  26  K.  T.  695,  82  Am. 
Dec  880:  Armour  y.  MUhigan  Cent.  B.  Co.  66 
N.  Y.  116. 

Fourth.  OuUide  of  tlie  state  of  New  York 
tiiere  seems  to  be  some  doubt  whether  a  ware- 
bouseman's  liability  extended  to  the  quality  or 
gnde,  or  condition  of  the  goods,  and  ft  is 
pointed  out  by  Jones,  on  Pledges,  g  812,  that 
a  warehouseman  is  not  liable  for  representation 
u  to  quality,  viz.,  "No.  2  Wheat,*  as  he  is  not 
Bopposed  or  required  to  have  knowledge  as  to 
the  quality,  and  is  only  required  to  deliver  the 
identical  thing  received:  and  it  is  even  stated 
further  by  him  that  the  warehouseman  is  not 
liable  although  the  packa^  or  barrels  did  not 
contain  a  specified  article  %,  e,  if  they  contained 
talt  instead  of  pork,  aa  epedAed,  and  for  this 
latter  proposition  a  Wisconsin  case  is  cited. 

Bat  Jones  concedes  that  a  different  rule  ex- 
ists in  this  state  and  that  here  a  carrier  is  es- 
topped from  showing  that  the  bill  of  lading 
doe*  oot  cover  the  goods  described  in  it. 

Jones,  Pledges,  §262,  citing  Meyer  yr.  Peek, 
28  N.  Y.  698 ;  Armour  v.  Michigan  Oent.  R. 
Vo.  tupra;  Miller  y.  Hannibal  A  St.  R  Co.  90 
N.  Y.  430,  48  Am.  Rep.  179. 

The  position  of  these  plaintiffs  is  similar  to 
that  of  a  bona  flde  purchaser  for  value. 

Cartwrig/a  v.  Wilmerding,  24  N.  Y.  621; 
Orimeold  v.  Bawn,  26  N.  Y.  695;  VanSehoon- 
hoten  V.  Curley,  21  Hun,  205;  Miller  v.  JBawnik 
baliiat.  J.  B.  Co.  90  N.  Y.  480,  48  Am.  Rep. 
179;  Golebrooke,  Collateral  Securities,  §  8416, 
and  cases  cited;  Allien  v.  Wotherepocn,  18 
Jones  &  8.  417;  FintNat.  Bahkof  OineinnaU 
T.  Batee,  1  Fed.  Rep.  702. 

Peekliam,  J*.,  delivered  the  opinion  of  the 
coart: 

The  question  in  this  case  is  as  to  the  mean- 
ing  of  the  receipt  issued  by  the  defendant. 
Does  it  mean  that  the  warehouseman  acknowl- 
edj^  and  asserta  the  fact  that  the  merchandise 
delivered  to  him,  and  consisting  of  2,600  bar- 
rels, does  in  truth  contain  the  genuine  article, 
Portland  cement,  or  does  it  mean  that  the 
warehouseman  has  received  that  number  of 
barrels  bearing  the  usual  appearance  of  barrels 
in  which  Portland  cement  is  packed,  and  with 
tbe  usual  marks  and  signs  thereon,  and  repre- 
Knted  to  him  to  be  Portland  cement,  and 
which  he  in  good  faith  supposes  to  be  that' ar- 
ticle ?  The  defendant,  at  the  time  he  received 
this  merchandise,  was  a  warehouseman,  and 
in  connection  with  his  business  he  had  a  bond- 
ed warehouse,  under  license  from  the  United 
States  government,  and  in  it  be  received  on 
f^xmsfi  imported,  dutiable  merchandise  which 
oonld  not  be  delivered  until  the  duty  was  paid. 
The  goods  in  question  came  to  the  defendant 
from  the  vessels  named  in  the  two  receipts, 
which  vessels  came  from  Marseilles,  France, 
from  which  place  Portland  cement  is  imported. 
The  barrels  came  on  trucks  licensed  to  trans- 
port bonded  merchandise,  and  when  they  came 
10  the  duty  had  not  been  paid.  Thev  were 
ttored  in  the  bonded  warehouse  under  the  joint 
cnatody  of  the  defendant  and  a  government  of- 
ficer. The  dufrv  was  subsequently  paid.  The 
defendant  testified  that  the  warehouseman  had 
10  authority  to  open  goods  stored  in  a  bonded 
warehouse  without  permission  of  the  govem- 
laent.    These  barreu,  the  defendant  testified, 


were  in  character,  appearance,  and  style  the 
same  aa  those  in  which  Portland  cement  was 
imported.  The  brand  on  the  barrel  heads  was 
'*  Wil,  Neteht  &  Co.  Portland  Cement  Trade- 
Mark."  There  was  also  a  label  on  each  bar- 
rel to  the  same  effect,  and  also  some  other  siens 
and  letters,  all  of  them  consistent  with  the  idea 
that  the  barrels  contained  genuine  Portland 
cement,  and  in  brief  the  whole  external  ap- 
pearance of  the  barrel  was  that  of  one  in  which 
Portland  cement  was  usually  imported.  Upon 
these  facts,  the  court  charged  aa  above  stated. 

We  think  the  language  of  the  receipts  is 
merely  descriptive  ofthe  barrels  which  defend- 
ant received.  It  is  meant  to  describe  their  out- 
side appearance,  and  that  they  were  in  truth 
markea  and  represented  to  be  Portland  cement. 
It  cannot  be  that  the  language,  properly  con- 
strued, could  be  that  the  warehouseman  war- 
ranted such  contenta.  If  that  were  the  mean- 
ing to  be  attributed  to  such  a  statement  the 
warehouseman  could  be  safe  only  after  he  had 
examined  critically  and  cautiously  the  contents 
of  each  box  or  barrel  which  he  received.  To 
do  so  would  consume  a  great  deal  of  time,  and 
frequently  necessitate  the  employment  of  ex- 
perts who  dealt  in  or  were  judges  of  the  par- 
ticular article  claimed  to  be  delivered,  and 
they  would  have  to  make  such  an  examination 
of  the  article  as  its  nature  demanded  before  an 
opinion  could  be  arrived  at.  Any  one  at  all 
familiar  with  the  business  of  a  warehouseman 
knows  that  he  could  not  transact  business  if 
he  were  first  to  examine  the  contents  of  each 
package,  barrel,  or  box  of  merchandise  which 
was  delivered  to  him,  and  so  packed  aa  to 
cover  and  conceal  the  real  nature  of  the  goods 
delivered.  The  warehouseman  cannot  be  sup- 
posed to  know  the  contents  of  barrels  or  boxea 
so  delivered  to  him.  All  he  can  be  fairlv 
charged  with  asserting  by  the  mere  acknowl- 
edgment of  the  receipt  of  merchandise  thus 
described  is  that  the  box  or  barrel  in  which 
it  is  packed  bears  the  same  outward  appear- 
ance as  does  the  box  or  barrel  in  which  mer- 
chandise of  the  character  described  is  usually 
carried,  and  that  thero  is  nothing  unusual  or 
out  of  the  ordinary  way  of  business  in  the 
marks,  appearance,  signs,  labels,  or  character 
of  the  barrel  or  box  from  that  in  which  goods 
of  the  character  described  are  usually  trans- 
ported, and  that  the  articles  have  been  rep- 
resented to  him,  and  that  he  believes  them  to 
be,  as  described. 

It  has  been  urged  that  a  warehouseman  may 
easilv  protect  himself  from  any  liability  by 
signing  a  receipt  which  in  so  many  words  ac- 
knowledges the  receipt  of  barrels  or  boxes  said 
to  contain  certein  described  merchandise,  but 
the  contents  of  which  are  unknown  by  the 
warehouseman  and  which,  therefore,  he  does 
not  warrant.  Thb  is  true,  but  it  does  not  an- 
swer the  objection  to  a  warranty  which  arises 
out  of  the  transaction  itself.  In  its  very  nature 
it  seems  to  me  plain  that  no  warranty  as  to 
contents  can  reasonably  be  implied  uoder  these 
circumstances  from  the  use  of  such  language 
as  these  receipts  contain.  Representations  in 
a  bill  of  lading  or  warehouse  receipt  which 
should  be  held  to  be  warranties  should  be  con- 
fined usually  to  those  which  the  carrier  or 
warehouseman  mav  ordinarily  be  assumed  to 
have  knowledge  of,  or  which  he  or  his  agente 
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ougbt  to  know.  As  was  said  by  Mr,  JtisHee 
Hoar  in  Sears  v.  Wingate,  3  Allen,  108,  at  107, 
when  speaking  of  a  bill  of  lading,  the  master 
is  estopped  to  deny  the  truth  of  the  state- 
ments to  which  he  has  given  credit  by  his  sig- 
nature, so  far  as  those  statements  relate  to 
matters  which  are  or  ought  to  be  within  his 
knowledge.  It  is  known  and  understood  that 
the  business  of  a  warehouseman  is  not  that 
of  an  inspector  of  property  delivered  to  him, 
nor  is  he  an  insurer  of  the  contents  of  packages. 
It  is  no  part  of  the  duty  of  the  defendant  as  a 
warehouseman  to  have  property  inspected,  or 
its  quality  warranted,  and  no  proceedings  are 
supposed  to  take  place  to  enable  a  warehouse- 
man to  become  acquainted  with  the  contents 
of  packages,  for  the  very  reason  that  in  his 
business  it  is  unimportant  what  such  contents 
are.  The  general  object  of  giving,  in  the  re- 
ceipt, a  description  of  the  property  is  for  pur- 
poses of  identification  only,  so  that  the  iden- 
tical property  delivered  to  the  warehouseman 
may  be  delivered  back  by  him  upon  the  return 
of  the  warehouse  receipt,  and  for  such  pur- 
pose it  is  sufficient  to  describe  the  property  as 
it  by  its  external  appearance  seems  to  be.  Such 
a  description  is  not  calculated  to  mislead  any 
one  in  regard  to  the  actual  contents  of  the 
package.  When  the  warehouseman  described 
m  this  case  the  outward  appearance  and 
marks  and  the  numbers  on  the  barrels,  he  did 
warrant  the  correctness  of  his  description  so 
far  as  to  say  that  the  numbers  stated  were 
in  reality  delivered,  and  that  they  were  marked 
as  stated,  and  also  that  there  was  nothing  un- 
usual in  the  appearance  of  the  barrels,  or  in 
the  direction,  marks,  or  labels  upo6  the  mer- 
chandise, which  would  reasonably  lead  to 
any  suspicion  that  the  contents  were  not  what 
they  were  represented  to  be.  A  warehouse 
receipt  does  not  differ  in  this  respect  from  a 
bill  of  lading.  In  the  one  case  the  warehouse- 
man agrees  to  keep,  and  in  the  other  case  the 
carrier  agrees  to  transport,  the  goods  which  he 
receives,  but  the  acknowledgment  of  delivery 
either  to  the  warehouseman  or  to  the  carrieris 
essentially  the  same,  and  the  same  rules  govern 
in  the  interpretation  of  the  receipt.  In  Bast- 
ings V.  Pepper,  11  Pick.  40,  Shaw,  CJi,  J.,  said 
that  the  acknowledging  to  have  received  the 
goods  in  question  in  good  order  and  well  con- 
ditioned would  be  prima  facie  evidence  that 
as  to  all  circumstances  which  were  open  to  in- 
spoction  and  visible,  the  goods  were  in  good 
order,  but  the  carrier  could  show  that  a  loss 
did  in  fact  proceed  from  a  cause  existing  at 
the  time  of  the  execution  of  the  bill  of  lading 
if  it  were  not  then  open  and  appaient,  and  if 
he  showed  that  fact  it  would  t)e  a  defense. 
This  statement  is  approved  in  Nelson  v.  Wood- 
ruff. 66  U.  S.  1  Black,  156,  at  160. 17  L.  ed.  99. 
In  Warden  v.  Qreer,  6  Watts.  424.  Houston, 
J,,  in  delivering  the  opinion  of  the  Pennsyl- 
vania Supreme  Court,  held  that  generally  a 
bill  of  lading  could  not  be  contradicted,  but 
that  if  a  captain  were  innocently  to  receive 
A  barrel  of  corn  instead  of  a  barrel  of  cof- 
fee, or  a  barrel  of  cider  instead  of  Madeira 
wine,  or  a  package  of  cotton  linen  instead  of 
Haxen  linen,  it  would  seem  that  Ills  bill  of 
lading  would  not  and  ought  not  to  exclude 
him  from  provinpr  this,  as  the  captain  does  not 
open  or  otiiorwise  examine  the  casks. 
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We  think  the  rule  is  clearly  expreased  la 
HaU  ▼.  Milwaukee  Dock  Co.,  28  Wis.  276,  oa 
second  appeal,  29  Wis.  482,  9  Am.  Rep.  608. 
It  is  there  stated  (29  Wis.  at  489)  that  the 
warehouseman  or  carrier,  in  regard  to  pack- 
ages  which  are  so  covered  as  to  conceal  their 
contents,  receipts  them  upon  the  representation 
of  the  bailor,  and  upon  the  external  appearance 
corresponding  therewith,  as  to  contents.  He 
is  not  supposed  to  have  any  actual  knowledg-e 
of  their  contents,  and  the  language  of  the  re- 
ceipt is  not  to  be  so  understood.  It  is  a  war- 
ranty that  the  barrels  are  so  represented,  and 
so  appear  to  him  to  the  extent  of  his  knowl- 
edge or  means  of  information  on  the  subject, 
and  as  they  are  represented  and  appear  to  him 
so  be  represents  or  describes  them  in  his  receipt. 
In  the  Wisconsin  case  here  alluded  to  the  ware- 
houseman receipted  for  54  barrels  of  mess  pork. 
The  supreme  court  held  the  defendant  at  lib- 
erty to  show  its  readiness  to  redeliver  the  iden- 
tical property  delivered  to  it,  and  that  the  bar- 
rels when  the  defendant  took  them,  and 
unknown  to  it  really  contained  nothing  but 
salt.  A  verdict  for  the  plaintiff  (who  was  a 
bona  fide  holder  for  value)  was  therefore  set 
aside,  and  a  new  trial  granted.  It  was  stated 
upon  the  argument  here  that  a  different  doc- 
trine prevails  in  this  state,  and  counsel  cited 
as  authority  for  such  claim  Jones,  Pledges, 
g  262.  The  learned  author  does  so  remark,  and 
the  cases  of  Meyer  v.  Peck,  28  N.  Y.  590;  Ar- 
mour V.  Michigan  Gent,  B,  Co,  ^  1^,  Y. 
Ill;  and  Milier  v.  Hannibal  db  8i.  J.  EL 
Co,  24  Him,  607,— are  cited  as  authority 
for  such  alleged  differences.  Id  Meyer  v. 
Peck  the  question  did  not  really  arise. 
The  facts  showed  the  draft  was  paid  by 
the  defendant  because  drawn  upon  him  by 
his  own  agent,  and  without  the  least  ref- 
erence to  the  bill  of  lading.  Chief  Judge 
Denio  referred  to  the  principle  as  well  under- 
stood that  a  bona  fide  indorsee  for  value  of  a 
bill  of  lading  could  claim  the  benefit  of  an  es- 
toppel in  his  favor  as  against  the  carrier,  and 
he  said  that  such  indorsee  could  rely  upon  the 
quantity  of  the  merchandise  acknowledged  in 
the  bill,  and  might  compel  the  carrier  to  ac- 
count for  the  same,  whether  it  was  placed  on 
board  or  not.  But  it  is  clear  enough  that  a 
carrier  thus  situated  ought  to  be  estopped  from 
showing  that  a  less  quantity  was  received,  be- 
cause it  was  his  own  carelessness  in  certifying 
to  a  fact  which  was,  or,  at  any  rate,  ought  \o 
have  been,  within  his  own  or  his  agent's 
knowledge.  When  one  has  advanced  money 
upon  the  faith  of  a  statement  thus  within  the 
knowledge  of  the  person  making  it,  I  think  all 
would  a^ree  that  the  latter  cannot  be  heard  to 
dispute  It.  A  carrier  or  a  warehouseman  is 
not,  however,  supposed  to  know  the  contents 
of  merchandise  so  packed  as  to  conceal  such 
contents,  and  therefore  his  ignorance  cannot 
be  said  to  be  carelessness.  In  Armour  v.  Mich- 
igan Cent.  R,  Co.^suvra,  the  same  principle 
was  announced.  The  defendant  acknowl- 
edged in  its  bill  of  lading  the  receipt  of  a 
quantity  of  lard,  which  in  fact  it  had  not  re- 
ceived. Drafts  were  attached  to  the  bill,  and 
were  paid  on  the  faith  of  the  defendant's  ao- 
knowlcdgment  in  the  bill  of  the  receipt  of  the 
lard.  It  was  held  that  the  defendant  was 
bound  by  the  acts  of  its  ag'nt,  w.'io  si^jocd  tbo 
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bill  of  lading,  and  tbat  It  was  estopped  from 
denying  the  receipt  of  the  lard.  It  would 
seem  as  if  this  decision  were  right  upon  the 
plainest  pHnciples  of  justice.  A.  written  dec- 
oration was  made  that  acknowledged  the  re- 
ceipt of  property  which  in  fact  had  not  been 
delivered,  and  which  defendant's  agent  knew 
had  not  been  delivered,  but  trusted  that  it 
would  be.  It  was  a  statement  of  that  nature 
which  either  was,  or  necessarily  ought  to  have 
been,  within  the  personal  knowledge  of  the 
defendant's  agents,  and  as  to  such  a  statement 
another  person  had  the  right  to  believe  it,  and 
act  as  if  it  were  true.  The  case  of  Miller  v. 
Hannibal  <&  St.  J.  R,  Cc^  supra,  was  reversed 
in  this  court  in  90  N.  Y.  480.  The  point  un- 
der discussion  in  that  case,  and  the  only  one  to 
which  the  attention  of  this  court  on  appeal  was 
directed,  was  whether  the  written  and  printed 
part  of  the  bill  of  lading  should  be  read  to- 

f ether,  so  that  the  printed  part,  which  ac- 
nowle<1ged  the  receipt  of  the  merchandise 
"  in  apparent  good  order,  contents  unknown," 
Bbould  be  construed  in  connection  with  the 
written  part,  which  acknowledged  the  receipt 
of  •'30  bbls.  eggs."  It  was  held  thft  whole 
should  be  construed  together,  and  that  the  bill 
simply  admitted  the  receipt  of  80  barrels  de- 
scribed as  containing  eggs,  but  the  actual  con- 
tents of  which  were  unknown.  The  judge,  in 
the  course  of  his  opinion,  said  that  if  the  de- 
scription of  the  article  was  a  representation 
that  the  barrels  contained  eggs,  plaintiffs 
would  have  the  right  to  recover;  citing  the 
case  of  Meyer  v.  Pe3e,  supra.  It  was  held  that 
it  was  not  Although  there  was  in  the  bill  of 
lading  the  added  expression,  "contents  un- 
known," yet  there  was  no  decision  that,  in  the 
absence  of  such  expression,  the  description 
would  have  amounted  to  a  representation. 
That  question  was  not  before  the  court,  was 
not  in  fact  discussed  directly,  and  was  not  de- 
cided. For  the  reasons  already  suggested,  it 
would  seem  improper  to  so  regard  the  descrip- 
tion of  merchandise  which,  when  received,  is 
so  covered  and  packed  as  to  securely  conceal 
the  actual  contents  from  the  carrier  or  ware- 
houseman. 
In   First  Nat.  Bank  of  Chicago  v.   Dean 

SS[.  Y.)  33  N.  E.  Rep.  1108,  (decided  at  the 
anuary  term,  and  not  yet  officiaUy  reported,) 
there  was  a  direct  written  representation  on 
the  receipts  that  the  brandy  was  stored  in  a 
"free  warehouse"  of  defendant's,  which  ex- 
pression means  that  the  revenue  tax  or  import 
duties  have  been  paid  on  all  goods  there  de- 
posited. This  was  a  representation  of  a  fact 
which  was  within  the  knowledge  of  the  de- 
fendant, and  we  held  that  he  could  not  be 
permitted  to  show  that  the  representation  was 
untrue  as  against  a  bona  fide  holder  for  value 
of  the  certificates,  who  had  purchased  in  reli- 
ance npon  the  representation  that  the  brandy 
was  "free."  The  real  point  in  dispute  there 
was  whether  the  plaintiff  occupied  tiie  position 
of  such  a  holder. 

From  this  review  of  the  authorities  upon 
which  it  was  claimed  that  the  courts  of  Kew 
York  had  taken  an  exceptional  stand,  I 
think  it  quite  plain  that  in  truth  no  excep- 
tional doctrine  obtains  here.  I  think  that  we, 
in  common  with  the  courts  of  other  states, 
hold  the  carrier  or  warehouseman  estopped  in 
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regard  to  any  error  or  misstatement  in  tfie  bill 
or  receipt  only  when  it  amounts  to  a  repro* 
sentation  as  to  a  fact  which  was,  or,  in  the  or- 
dinary course  of  business,  ought  to  have  been, 
within  his  knowledge,  and  which,  therefore, 
such  a  third  person,  acting  reasonably,  would 
have  a  right  to  rely  and  act  upon.  The  court 
below,  however,  has  sustained  the  right  of  (he 
plaintiffs  to  recover  in  this  case  chiefly  upon 
the  provisions  of  the  Factor's  Act  of  1858,  as 
amended  by  that  of  1866.  (Laws  1858,  chap. 
826:  Laws  1866,  chap.  440.)  The  first  section 
of  the  amended  Act  prohibits  a  warehouseman 
(among  others)  from  issuing  a  receipt  for  any 
goods  unless  such  goods  shall  have  been  actu- 
ally received  into  the  store  or  upon  the  prem- 
ises of  such  warehouseman  at  the  time  of 
issuing  the  receipt.  The  court  held  that,  if 
the  goods  were  not  Portland  cement,  then  the 
receipts  issued  bv  the  defendant  were  untruth- 
ful, and  a  violation  of  the  above-cited  first  sec- 
tion of  the  Act.  We  think  the  Act  was  not 
intended  to  and  does  not  reach  this  case.  It 
was  not  passed  in  order  to  transform  a  ware- 
houseman from  a  mere  depositary  to  that  of 
an  insurer  of  the  kind  and  quality  of  goods 
deposited  with  him.  It  was  not  intended  to 
alter  the  law  in  regard  to  the  character  of  such 
a  representation  as  is  contained  in  these  re- 
ceipts, or  to  make  it  anything  other  than  a 
description  of  property  as  above  slated.  We 
are  quite  clear  the  Act  does  not  cover  such  a 
case  as  this  if  we  assume  the  defendant  was 
honestly  mistaken  when  he  described  the  goods 
actually  received  by  him  as  Portland  cement. 
The  court  withdrew  from  the  jury  the  ques- 
tion of  the  knowledge  of  the  defendant  as  to 
the  character  of  the  merchandise  received  by 
him  as  entirely  immaterial,  and  hence  we  must 
assume  his  ignorance  in  discussing  his  liability. 

The  English  statute  to  amend  the  law  relat- 
ing to  bills  of  lading,  passed  in  1855,  (18  A  19 
Vict.  chap.  Ill,)  recited  that  "it  frequently 
happens  that  the  goods  in  respect  of  which 
bills  of  lading  purport  to  be  signed  have  not 
been  laden  on  board,  and  it  is  proper  that  such 
bills  of  lading  in  the  hands  of  a  bona  fide 
holder  for  value  should  not  be  questioned  by 
the  master  or  other  person  signing  the  same  on 
the  ground  of  the  goods  not  having  been  laden 
as  aforesaid."  It  was  then  enacted  that  bills 
of  lading  in  the  hands  of  a  consignee  or  in- 
dorsee for  value,  representing  goods  to  have 
been  shipped  on  board  a  vessel,  should  be  con- 
clusive evidence  of  such  shipment  as  against 
the  master,  notwithstanding  the  goods  or  some 
part,  had  not  been  so  shipped,  unless  the  in- 
dorsee had  notice,  etc  This  statute  evidently 
referred  to  a  case  where  there  had  been  no  de- 
livery of  any  goods,  or  only  a  part  delivery  of 
the  amount  receipted  for,  and  we  think  the 
section  of  the  Acts  of  the  Legislature  of  this 
state  above  cited  refers  to  the  same  kind  of 
omission.  Signing  a  receipt  for  goods  actually 
delivered,  but  known  by  the  signer  to  be  some- 
thing other  than  that  described  in  the  receipt, 
would  be  a  fraud,  and  amount  to  a  false  rep- 
resentation, for  which  the  signer  would  be 
liable  in  any  event.  But  this  issue  was  not 
submitted  to  the  jury. 

It  is  meed  that  such  a  receipt  is  made  nego- 
tiable. We  do  not  see  that  its  negotiability  is 
of  the  least  importance  in  the  decision  of  this 
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question.  That  there  U  a  certain  kind  of  ne- 
gotiability attached  to  this  kind  of  a  receipt 
and  to  a  bill  of  lading  is  not  disputed.  Downs 
▼.  Perrin,  16  N.  Y.  325;  DatDiu  v.  Greene,  24 
N.  Y.  638;  Lickbarrow  ▼.  Mason,  1  Smith, 
Lead.  Cas.  (8th  Am.  ed.)  1159,  and  notes; 
section  6,  Factors'  Acts,  above  cited.  It  is  not 
the  same  thing  as  the  negotiability  of  a  prom- 
issory note  or  bill  of  exdiange.  It  could  not 
be,  in  the  nature  of  things;  but  by  the  indorse- 
ment and  deliyery  of  such  a  receipt  or  bill  of 
lading  the  indorsee  for  yalue  and  without  no- 
tice is  entitled  to  hold  the  properly  represented 
thereby  under  the  circumstances  stated  in  the 
above-mentioned  Acts.  In  this  case  the  plain- 
tiffs are  entitled  to  be  treated  as  the  owners  of 
the  property  which  was  deposited  with  de- 
fendant, and  they  are  entitlea  to  its  redelivery 
to  them  upon  payment  of  the  charges.  Just  the 
same  as  the  original  owner  would  have  been 
but  for  the  transfer.  When,  however,  the 
plaintiffs  demand,  not  the  identical  property 
which  was  deposited  with  the  defendant,  but 
such  property  as  would  have  been  deposited 
had  the  description  in  the  receipt  been  correct, 
the  rigbt  to  demand  such  a  delivery  must  be 
based,  not  upon  the  mere  transfer  of  the  re- 
ceipt, but  upon  the  principle  of  estoppel;  such 
a  principle  as  precludes  a  party  who  has  made 
a  represeotation  upon  which  another  has  acted 
from  denying  the  truth  of  that  representation. 
Obviously  the  first  inquiry  must  be  whether 
such  a  representation  has  been  made,  and 
when  it  turns  out  that  it  has  not,  the  estoppel 
faUs  to  the  ground*    We  have  seen  that  the 


character  of  the  representations  made  by  de- 
fendant was  notbine  more  than  that  he  had  in 
fact  received  2,500  oarrels  of  what  purported 
to  be,  and  was  described  f)  him  as.  and  what 
he  believed  was,  Portland  cement,  packed  as 
such  cement  was  usually  packed,  and  bearing 
the  outward  indicia  of  such  article.  There  is, 
in  slich  case,  no  room  for  the  application  of 
that  principle  which  decrees  that,  when  one  of 
two  equally  Innocent  persons  must  suffer  from 
the  fraud  of  a  third,  that  one  should  suffer 
who  has  enabled  the  third  person  to  commit 
the  fraud.  Upon  the  proper  construcUoo 
given  to  the  language  of  the  receipt,  the  rep- 
resentation contained  therein  was  true.  If, 
however,  the  plaintiffs  chose  to  regard  a  mere 
description  of  the  outward  appearance  of  prop- 
erty packed  in  barrels  as  a  representation  and 
warranty  by  defendant  that  the  contents  were 
actually  as  described  in  the  receipt,  and  to  ad- 
vance money  upon  the  faith  of  such  alleged 
representations,  the  fault  lies  wholly  with  the 
plaintiffs,  who  placed  a  degree  of  faith  in  the 
correctness  of  the  description  which  was  totally 
unwarranted  from  the  nature  of  the  transac- 
tion, and  for  which  the  defendant  ought  not 
to  be  held  responsible. 

Our  conclusion  is  that  the  trial  Judge  erred 
in  his  charge  to  the  Jury  above  quoted,  and  in 
his  refusals  to  charge  as  above  requested,  and 
for  such  errors  iJie  judgment  musi  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abid« 
the  event. 

All  concur. 
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1.  The  bad  condition  of  a  railroad  traek 
for  several  hundred  feet  eaobsideof  the 


place  where  a  paaseDgerwas  Injured  by  derail- 
ment of  a  car  may  be  proved  by  him  on  the 
question  of  ne^ligenoe  in  respect  to  the  track, 
at  least  where  the  railroad  company  has  assumed 
the  burden  of  proof  and  given  evidence  of  the 
condition  of  the  entire  track  near  tbe  place  of 
Injury. 
2.  The  aesomption  by  a  paeeen^er  of 
the  extra  risks  of  ridin|p  on  a  fireig^ht 


moT^— What  risk  is  assumed  by  a  passenger  on  a 
freioht  train. 

The  ordinary  rule  is  that  passengers  on  f  relffht 
trains  assume  the  risks  incident  to  that  mode  of 
travel  and  are  required  to  exercise  greater  care 
and  caution  than  they  would  on  passenger  trains. 

As  tojerMno  the  ears  in  stopping  or  starting  a  tra^n. 

The  railroad  company  is  not  liable  for  injuries 
caused  to  a  passenger  by  Jolting  if  no  more  Jolting 
is  done  than  is  usual,  or  if  injured  party  could  have 
avoided  the  injury  by  using  ordinary  care.  Hards 
V.  Hannibal  &  St  J.  R.  Go.  89  Mo.  283. 

And  a  railroad  company  is  not  liable  to  pas- 
sengers on  a  freight  train  for  injuries  caused  by 
Jolting  in  coupling  the  cars,  where  it  is  such  Jolting 
as  usually  occurs.  Crlne  v.  East  Tennessee,  Y.  & 
G.  R.Co.84Qa.66L 

So  a  passenger  on  a  mixed  train  who  sits  on  the 
arm  of  a  seat  and  is  injured  by  Jolting  in  making  up 
the  train  cannot  recover  where  he  knew  that  such 
trains  caused  more  Jolting  than  passenger  trains. 
Smith  V.  Richmond  A  D.  R.  Co.  90  N.  C.  241. 

And  a  company  is  not  liable  for  injuries  caused  by 
Jolting  and  Jerking  where  plaintiff  was  standing 
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when  he  should  have  been  in  his  seat.  A  passenger 
on  a  freight  train  should  be  correspondingly  care- 
ful as  the  risk  increases  on  such  trains.  Wallace  v. 
Western  North  Carolina  R.  Co.  96  N.  C.  494;  Reber 
V.  Bond,  88  Fed.  Rep.  828. 

The  company  is  not  bound  to  provide  a  chain 
cruard  across  the  rear  platform  of  a  caboose.  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Hazard,  26  HI.  873. 

In  this  case  the  plaintiff  was  in  the  act  of  going  out 
of  the  door  to  alight  while  the  train  was  moving  at 
the  rate  of  three  or  four  miles  an  hour  when  the 
car  was  Jerked  and  he  was  injured. 

And  the  question  of  negligence  in  a  sudden  Jerk 
as  the  party  injured  attempts  to  leave  the  car  is  for 
the  Jury.  A  passenger  on  a  freight  train  takes  it 
with  all  the  usual  incidents  and  conduct  of  such  a 
train.    Hazard  v.  Chicago,  B.  &  Q.  R.  Co.  I  Bias.  503. 

But  a  passenger  injured  while  riding  in  an  ordi-, 
nary  box  car  on  a  train  accustomed  to  carry  passen- 
gers may  recover  for  injuries  received  in  negligent- 
ly Jerking  the  car.  The  use  of  such  a  car  for 
passengers  requires  a  higher  degree  of  care  on  the 
part  of  the  company  than  is  required  when  a  ca- 
boose or  passenger  car  is  provided.  Missouri  Pao. 
R.  Co.  V.  Holcomb,  44  San.  832. 


See  also  19  L.  R.  A.  313;  27  L.  R.  A.  549;  43  L.  R.  A.  210. 
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temlndoes  not  Inofaide  Any  greater 
tbe  condition  of  the  track  than 
Oftber  trains  asBume. 

(January  81, 180IU 


APPEAli  by  defendant  from  a  Jadj:ment  of 
theCircait  Court  for  Henderson  Oounty  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  reaalting 
in  death  and  alleged  to  have  been  caused  by 
defendant's  negligence.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meun,  J.  F.  Clay*  Henry  Hughes  and 
Yeaman  As  Loekeit  for  appellant. 

Mestn.  John  Yonn^f  Brown  and  Ed« 
vrskrd  W.  Hines  for  appellee. 

PryoTt  J,,  deliyered  the  opinion  of  the 
court: 

In  March  of  the  year  1890  the  plaintiff's 
intestate,  James  A.  Watson,  wanted  passage 


on  a  special  freight  train  belonging  to  the 
Ohio  Valley  Railway  Company  from  the 
town  of  Morganfleld  to  Corydon,  Ky.  Those 
in  charge  of  the  train  refused  first  to  let  him 
travel  upon  it,  but,  being  informed  by  him 
that  his  father  was  dyin^r.  and  that  he  was 
anxious  to  be  with  him  I  efore  his  death,  the 
superintendent  of  the  road  at  that  point  con- 
sented he  should  go,  and,  upon  his  paying 
the  regular  passenger  fare,  he  started  on  his 
journey.  Before  reaching  Corydon,  the  ca- 
boose in  which  he  was  riding  left  the  track, 
and  was  dragged  several  hundred  feet  over 
the  cross- ties,  and  flnall  v  thrown  off  the  track 
upon  Watson,  killing  him  instantly.  This 
action  was  instituted  by  his  personal  repre- 
sentative, alleging  that  Watson  lost  his  life 
by  the  ktobs  and  willful  neglect  of  the  com- 
pany. There  are  no  particular  acts  of  negli- 
fence  alleged  in  the  petition,  but  an  answer 
led,  denying  any  neglect,  and  averring  that 
the  car  was  thrown  from  the  track  by  mevi- 


A  rmllroad  company  is  liable  In  damases  to  a  pas- 
wenger  on  a  freight  train  injured  by  violent  Jerlc- 
inff  of  tbe  train  without  notice,  where  the  station 
had  been  called  out  and  the  train  stopped  and 
IHMWRniH^iH  arose  from  their  seats  to  leave  the  train. 
GbJoa«o  *  A.  B.  Oo.  V.  Amol  (BU  post,  818b 

8o  a  passenger  whUe  standing  up  Id  a  caboose  as 
tlie  train  neared  a  station,  who  was  hurt  on  account 
of  an  unusual  and  unneoeasary  jerk  of  the  train, 
may  recover.  Tbe  engineer  should  have  used 
every  precaution  and  means  at  his  command  to 
lirevent  injury  tothe  passengers.  Lusby  v.  Atchi- 
aon,T.  *8.F.B.Oo.41FBd.Bep.l8L 

AMtorWtln^boacear, 

A  party  riding  in  a  car  with  his  stock  without  the 
aarrler*B  knowledge  or  consent  and  having  no 
ttaket,  even  if  he  expected  to  pay  his  fare  if  de- 
manded, assumes  the  extra  risk  and  cannot  recover 
for  injuries  received,  while  tbe  car  is  on  a  side 
tiaok,  caused  by  other  cars  violently  and  negligent- 
ly striking  the  oar  he  is  in.  Qardner  v.  New  Haven 
*  N.  Go.  610onD.148, 50  Am.  Rep.  12. 

A  pasBenger  permitting  himself  to  be  locked  in 
a  box  cor  with  his  stock  without  making  known  his 
preeenoe  assumes  the  risk  of  such  car.  Jenkins  v. 
Chicago,  Ifi.  ft  St.  P.  B.  Oo.  41  Wis.  118. 

Bot  a  refusal  to  charge  the  jury  that  a  drover, 
who  was  injured  by  a  derailment  of  a  car  ^'assumed 
all  the  perils  of  being  in  the  car  with  his  stock**  is 
not  error  when  his  duty  required  him  to  be  there 
at  that  time.  Florida  B.  4c  Nav.  Go.  v.  Webster,  £6 
11a.8M. 

A»  to  what  degree  of  eon  U  required  in  other  eaeeA. 

A  railroad  company  is  only  required  to  use  such 
appliances  necessary  for  thesecurity  of  passengers 
as  are  appropriate  to  the  means  of  conveyance 
employed.  Arkansas  M.  B.  Go.  v.  Ganman,  fi8  Ark. 
SIT. 

And  a  passenger  on  a  mixed  train  assumes  the 
risks  necessarily  incident  to  that  mode  of  travel 
and  the  company  is  not  bound  to  equip  the  train 
withbeUcords.  Oviattv.  Dakota C.B.  Go.  48 Minn. 
80C 

A  passenger  being  in  a  caboose  contrary  to  rules. 
Instead  of  In  the  passenger  car,  is  not  guilty  of  such 
eofntributory  negligence  as  will  bar  a  recovery,  al- 
though that  car  was  the  one  most  badly  wrecked. 
Creed  v.  Pennsylvania  B.  Co.  86  Pa.  180,  27  Am. 
Bep.608. 

A  passenger  on  a  special  construction  train  rid- 
tag  on  a  flat  car  by  sufferance  of  the  conductor, 
though  Invited  to  go  into  a  box  car,  is  entitled  to 
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recover  for  injuries  caused  by  negligence  of  the 
company.  Wagner  v.  Missouri  Paa  B.  Go.  97  Mo. 
512. 

As  to  assumption  of  danger  by  riding  in  baggage 
or  express  car.  see  noU  to  Florida  Southern  B.  Go. 
V.  Hhst  (Fhi.)16  L.  B.  A.  68L 

An  instruction  that  a  party  was  not  guilty  of 
negligence  in  ridmg  on  a  freight  train  was  not 
error  where  the  company  was  in  the  habit  of  carry- 
ing  passengers  on  such  trains.  Edgerton  v.  New 
York  &  H.  B.  B.  Co.  88  N.  Y.  227. 

An  instruction  that  a  railroad  Is  not  Uable  for  an 
injury  to  a  person  taking  passage  on  a  gravel  train 
not  engaged  in  carrying  passengers  Is  too  broad 
and  is  not  good.  LawTenoeburgh&n.M.B.B.Oo. 
V.  Montgomery,  7  Ind.  470. 

This  note  Is  not  intended  to  include  the  question 
of  a  person's  rights  as  a  passenger  when  riding  on 
a  freight  train  in  violation  of  a  rule  of  the  carrier, 
but  this  subject  will  be  treated  in  a  separate  note 
hereafter. 

The  railroad  company  is  liable  for  negligence  m 
the  use  of  its  appliances  on  freight  trains.  Indian- 
apolis. B.  &  W.  Go.  V.  Beaver,  41  Ind.  488. 

The  railroad  company  must  use  a  high  degree  of 
care  to  proven  t  injuries  to  its  passengers  on  freight 
trains  by  collision.  Seoord  v.  St.  Paul,  M.  ft  M.  B. 
Co.  18  Fed.  Rep.  22L 

The  failure  to  give  an  instruction  where  a  pas- 
senger in  a  caboose  is  injured,  ^i^he  fact  that  a 
caboose  is  unable  to  resist  a  crash  when  derailed 
docs  not  constitute  uegligence**  is  not  error.  Pitts- 
burgh, C.  &  St.  L.  R.  Co.  V.  Wflllams,  74  Ind.  40^ 

A  railroad  company  is  not  liable  where  the  in- 
jured party  rode  on  the  rear  railing  of  a  coal  car 
that  was  used  on  an  excursion,  when  he  could  have 
stood  up  with  some  inconvenience  and  would  not 
then  have  been  injured.  Jackson  v.  Crllly,  16 
Colo.  108. 

In  St.  Louis,  I.  M.  ft  a  B.  Go.  v.  Sweet  (Ark.)  Feb. 
16, 1898,  which  was  an  action  for  the  death  of  a  pas- 
senger by  derailment  of  a  caboose  car,  it  was  held 
that  an  instruction  requiring  of  the  carrier  the 
•^utmost  diligence  which  human  skill  and  foresight 
could  effect**  was  incorrect;  but  that  the  company 
was  bound  to  adopt  tbe  highest  degree  of  practical 
care,  diligence,  and  skill  that  is  consistent  with 
operating  tbe  road. 

The  foregoing  authorities  lead  us  to  determine 
that  a  railroad  company  is  only  required  to  operate 
its  freight  trains  carrying  passengers  with  that  de- 
gree of  care  and  such  improved  methods  of  safety 
as  are  reasonable  in  view  of  the  circumstances  and 
necessities  of  their  operation.  L  T. 
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table  caffjalty,  and  without  fault  on  the  part 
of  the  defendant ;  and,  further,  when  the  in- 
testate saw  the  danger,  he  negligently  leaped, 
or  attempted  to  leap,  from  the  car,  when  the 
circumstances  transpiring  were  not  such  as 
to  impress  an  ordinarily  prudent  man  with 
the  necessity  of  attempting  to  leave  the  car, 
and  that  his  own  neglect  lost  him  his  life. 
A  reply  was  filed  negativing  the  averments 
of  the  answer,  and  the  cause  heard  by  a  jury 
that  returned  a  verdict  for  $6,250  in  dam- 
ages. 

On  the  trial  of  the  cause  the  railroad  com- 
pany claimed  the  burden  of  proof,  and  was 
adjudged  entitled  to  open  and  close  the  ar- 

fument,  to  which  the  plaintiff  excepted, 
ut,  as  a  recovery  was  had,  the  question 
raised  below  is  not  here  for  decision.  The 
railroad  company,  having  claimed  the  bur- 
den, proceeded  with  its  testimony  in  relation 
to  the  condition  of  the  railway  track  at  the 
place  where  the  accident  occurred,  and  a 
number  of  witnesses  familiar  with  the  track 
and  its  condition  testified  that  the  cross-ties 
were  sound,  and  the  road  in  excellent  repair. 
Engineers,  road  master,  as  well  as  others,  not 
connected  with  the  road,  spoke  of  the  road 
aA  being  in  excellent  repair,  both  at  and  near 
the  place  where  the  derailment  took  place. 
Also  that  the  cars  were  moving  at  the  ordi- 
nary rate  of  speed  for  a  freight  train  when 
the  accident  happened.  The  defective  con- 
dition of  the  railway  track  and  its  ties,  and 
the  great  speed  of  the  train,  seem,  from  the 
testimony,  to  have  constituted  the  neglect 
causing  the  death  of  Watson,  and  the  testi- 
mony was  confined  to  those  acts  of  negli- 
gence. When  the  defense  closed  the  case, 
the  plaintiff's  testimony  showed  (and  that  by 
a  number  of  witnesses)  the  bad  condition  of 
the  track,  the  decayed  appearance  of  the  cross- 
ties,  and  its  apparent  unsafe  condition.  This 
unsafe  or  defective  condition  was  not  only 
made  to  appear  at  the  place  of  the  accident, 
but  for  several  hundred  feet  on  each  side  of 
it,  beginning  at  the  point  where  the  derail- 
ing first  occurred.  It  was  objected  below, 
and  made  a  ground  of  reversal  in  this  court, 
that  the  court  erred  in  permitting  the  plain- 
tiff to  prove  the  defective  condftion  of  the 
road  at  any  other  point  than  that  of  the  ac- 
cident; and  while  we  are  satisfied  proof  of 
its  condition  In  close  proximity  to  tjie  place 
of  tJie  injury  would  have  been  competent, 
after  showing  the  decayed  ties  at  the  place, 
still  the  appellant  opened  the  door  to  this 
character  of  testimony  by  first  proving  the 
condition  of  the  roaa  not  only  at  the  place 
of  the  injury,  but  along  the  entire  tracK,  in 
and  about  the  place  of  the  injury. 

A  railway  is  not  an  insurer  against  all  ac- 
cidents, but,  where  the  injury  results  from 
a  defect  that  by  the  exercise  of  proper  care 
could  have  been  provided  against  by  the  com- 
pany, it  then  becomes  liable.  The  jury  were 
so  told  in  an  instruction  that  could  not  have 
been  misunderstood.  But  where  the  injury 
results  from  rotten  ties,  and  the  contention 
is  that  they  are  sound,  we  are  not  prepared 
to  sav— the  testimony  being  conflicting— that 
proof  as  to  its  defective  condition  on  account 
of  rotten  ties  near  to,  as  well  as  at,  the  place 
of  the  accident  would  be  incompetent.  It  is 
10  L.  R.  A. 


true  that  a  rotten  tie  100  feet  distant  from 
where  the  train  was  derailed  could  not  have 
caused  the  accident,  but  when  one  side — the 
plaintiff— shows  that  the  ties  were  rotten  at 
the  place,  and  the  defendant  that  they  were 
sound,  the  defective  or  sound  condition  of  the 
ties  within  100  feet  on  each  side  of  the  place 
of  the  accident,  or  for  a  further  distance, 
would,  to  some  extent,  corroborate  the  state- 
ment of  the  one  side  or  the  other.  In  Vtek^- 
burg  db  M,  li.  Co.  v.  Putnam,  reported  in  US' 
U.  8.  545,  80  L.  ed.  257,  the  supreme  court, 
through  Mr.  Justice  flray,  said  :  "  There  be- 
ing evidence  tending  to  show  the  accident 
was  caused  by  a  worn-out  rail,  it  was  within 
the  discretion  of  the  court  to  admit  evidence 
that  the  general  condition  of  that  portion  of 
the  road  which  included  the  place  where  the 
accident  occurred  had  long  been  bad,"  etc. 
"  Such  evidence  had  some  tendency  to  prove 
both  that  a  worn-out  rail  was  the  cause  of  the 
accident  and  the  defendant  had  neglected  to 
repair  the  defect."  A  similar  question  was 
raised  in  the  case  of  Sidekum  v.  Wabash,  St. 
L.  <fc  P.  B.  Co.,  93  Mo.  400,  in  which  the 
supreme  court  held:  "The  condition  of  the 
roadbed,  at  the  place,  or  in  the  immediate^ 
vicinity,  of  the  accident  may  be  shown. ''^ 
The  opinion  of  this  court  in  the  case  of  Louis^ 
mile  &N.  n.  Co.  v.  Fox,  reported  in  11  Bush, 
495,  is  not  opposed  to  the  admission  of  this 
character  of  testimony,  as  it  was  there  held : 
**The  portions  of  the  track  to  which  the  evi- 
dence related  were  too  remote  from  the  scene 
of  the  accident  to  have  contributed  to  it.  f 
If,  therefore,  the  appellee  had  offered  evi- 
dence conducing  to  show  that  parts  of  the 
road  k  mile  away,  or  a  greater  distance,  had 
defective  ties  upon  it,  the  court  should  have 
excluded  it  from  the  jury ;  but  when  vou 
bring  the  condition  of  the  ties  in  as  close 
proximity  to  the  place  of  the  injury  as  was 
done  in  this  case,  the  testimony  was  compe- 
tent, for  the  reasons  already  stated. 

The  court  told  the  jury  "that  in  taking- 
passage  on  a  freight  train  the  intestate  took 
upon  himself  the  additional  risks,  if  any,  in 
excess  of  the  risks  incident  to  a  passage  on 
the  same  road  in  a  passenger  train."  This, 
we  think,  is  good  law,  and  it  would  not  have 
been  proper  to  have  told  the  jury  that  the 
risk  of  losini?  his  life  or  of  being  injured  wa» 
greater  on  the  one  than  on  the  other.  The 
jury  knew  that  the  comfort  in  traveling  was 
not  the  same,  and  from  the  instruction,  the 
passenger,  when  being  transported,  assumed 
the  risk  necessarily  incident  to  the  mode  of 
travel  he  had  adopted ;  and,  while  derailment 
is  more  liable  to  happen  on  heavy  freight 
trains  than  on  passenger  trains,  the  passen^r 
assumed  no  greater  risk  as  to  the  condition 
of  the  cross- ties,  or  the  condition  of  the  road 
for  tlie  safety  of  trains  moving  upon  it.  As- 
said  by  the  supreme  court  in  Indianapolis  4b 
St.  L.  B,  Co.  V.  Horst,  93  U.  S.  291,  23  L. 
ed.  898 :  "  Life  and  limb  are  as  valuable,  and 
there  is  the  same  right  to  safety,  in  the  ca- 
boose as  in  the  palace  car."  The  highest  de- 
gree of  care  ana  diligence  is  required  for  the 
safety  of  the  passenger  on  either  the  one  train 
or  the  other, 'and  proper  vigilance  means  the 
exercise  of  such  care  as,  wnen  exercised  by^ 
prudent  men  in  the  management  and  super*^ 
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Tision  of  the  road  and  the  train,  would  pre- 
vent any  such  accidents.  The  speed  with 
which  the  train  was  moving  was,  if  true, 
dangerous  to  those  upon  it,  and,  while  the 
preponderance  of  the  evidence  on  the  issue  as 
to  the  momentum  of  travel  may  be  with  the 
appellant,  still  there  was  sufficient  proof  on 
the  part  of  the  plaintiff  to  justify  the  court 
in  instructing  the  Jury  on  that  branch  of  the 
case.     We  might  add  that  the  weight  of  the 


testimony  on  both  issues  was  with  the  defend- 
ant, and  still  there  was  much  evidence  for 
the  plaintiff  on  the  issue  as  to  the  defective 
condition  of  the  rails,  and  of  such  a  char- 
acter as  must  end  the  litigation  when  the  law 
has  been  properly  given;  and  that  the  in- 
structions were  as  favorable  for  the  defense 
as  could  well  have  been  given  cannot  bo 
doubted. 
The  judgment  below  is  thertfore  affirmed. 
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CHICAGO  A  ALTON  R.  CO.,  Appt., 

V. 

Julia  F.  ARNOL. 
( IlL ) 

1.  A  railroad  eompany  Is  liable  to  a 
pa—enger  on  a  firelerbt  train  tar  In- 
Juries  Inflicted  upon  him  by  violently 
jerldnfl^  the  train  without  wamlnir  after  he 
has  artoen  In  the  car  to  alight  Just  as  it  stopped  at 
the  station  platform  after  the  station  had  been 
annoonoed  in  the  usual  manner. 

8.  Whether  or  not  a  passenger  on  a 
fk^elght  train  Is  Justified  in  supposing  that 
passeogen  are  to  be  discharged  at  the  flratstop 
of  the  train  after  the  station  has  been  announced 
Is  a  question  for  the  Jury. 

(January  18, 1808.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Court,  Third  District,  af- 
firming a  Judgment  of  the  Circuit  Court  for 
McLean  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  recover  damages  for  personal 
iojuriea  alleged  to  have  resulted  from  defend- 
ant's negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesere,  Williams  As  Capen  and  William 
Brown,  for  appellant: 

The  only  proof  adduced  by  appellee  is  to  the 
fact  of  the  jerks  and  jars,  and  the  consequent 
injury.  This  is  not  siuQcient  in  law  to  warrant 
a  recovery.  The  burden  was  upon  her  to 
show  that  the  jerk  or  jar  was  unnecessary  and 
negligent,  as  alleged,  and  without  that  proof 
the  verdict  should  have  been  for  appellant 

Shearm.  &  Redf.  Neg.  8d  ed.  §  11. 

The  burden  of  proof  is  always  on  the  party 
affirming  negligence. 

Shearm.  &  Redf.  Ney.  §§  13,  280. 

If  the  evidence  would  justify  an  inference 
consistent  with  the  absence  of  negli^nce  on 
the  part  of  defendant,  just  as  well  as  it  would 
an  inference  of  negligence,  the  plaintiff  cannot 
recover. 

Smith  V.  First  Nai,  Bank  cf  Weetfidd,  99 
Mass.  605.  47  Am.  Dec.  59;  Cotton  v.  Wood,  8 
C.  B.  N.  8.  568;  Toomey  v.  London,  B.  db  5.  0. 
B.  Oa.  8  C.  B.  N.  8.  146;  Shearm.  &  Redf. 
Neg.  §  12.  noU  2. 

It  is  not  enough  for  one  to  prove  that  he  has 
suffered  loss  by  some  event  which  happened 
on  defendant's  premises  or  even  by  the  act  or 

KoTB.— As  toaasumptlon  of  rlaks  by  paasengers 
OD  freight  trains,  see  note  to  preoedlng  case. 
WUR.A. 


omission  of  the  defendant.  He  must  also  prove 
that  the  defendant  in  such  act  or  omission  vio- 
lated a  duty  resting  upon  him. 

Cnrran  v.  Warren  Chemical  dk  Jlifg.  Co,  8(^ 
N.  Y.  158;  WelfareY,  London,  B.  dS.  G.  /?.  Co. 
L.  R.  4  Q.  B.  693;  Terre  Havte,  A.  <t  St,  L,  R. 
Co,  V.  Augustus,  21  111.  186;  Tourtellot  v.  Hose^ 
brook,  11  Met  460. 

The  presumption  is  that  the  defendant  bft» 
complied  with  all  tlie  oblitrations  which  rest 
equally  upon  every  man,  and  if  he  has  not  the 
plaintiff  must  prove  it.  He  must  for  this  pur- 
pose prove  facts  from  which  it  can  be  ascer- 
tained with  reasonable  certainty  what  partic- 
ular precaution  the  defendant  ought  to  have 
taken  but  did  not  take. 

Ik^nid  y.  Metropolitan  ^.  Ob.  K  R.  8  C  P. 
216. 

When  one  alleges  negligence  he  must  prove 
it  by  a  preponderance  of  evidence. 

Chicago  diE.LB.  Co.  ▼.  Qeary,  110  111.  833^ 
2  Starkie.  Ev.  p.  525. 

In  all  actions  for  negligence  the  burden  is- 
upon  the  plaintiff  to  allege  and  prove  such 
negligent  acts  of  the  defendant  as  will  entitle 
the  plaintiff  to  recover. 

(fhieago,  B.  db  Q.  R,  Co.  v.  Harwood,  90  111. 
425;  Chxcftgo,  B.iQ.R,  Co,  v.  Gregory,  58  111. 
272;  Blanehard  v.  Lake  Shore  d  M,  R,  Co.  12^ 
m.  416;  Patterson,  Railway  Accident  Law, 
§  878,  and  cases  cited  in  note. 

The  injury  to  appellee  resulted  from  one  of 
the  perils  necessarily  incident  to  travel  on  a 
freight  train. 

FHnk  V.  Potter,  17  111.  406. 

Messrs,  BeiHamIn  &  MorrUsoy  and  W«. 
B.  Carlock,  for  appellee: 

It  is  the  duty  of  railroad  companies  engaged 
In  the  transportation  of  passengers,  whether  by 
freight  or  passenger  trains,  to  do  all  that  human 
care,  vigilance,  and  foresight  can,  under  the 
circumstances,  and  in  view  of  the  character  of 
the  mode  of  conveyance  adopted,  reasonably 
do  to  guard  against  and  prevent  accidents  and 
consequent  injury  to  passengers. 

FYink  v.  Potter,  17  111.  406.  410;  Ohio  A  M. 
R,  Co.  ▼.  Muhlina,  80111.  9,  24;  Indianapolis  dt 
8t.  L.  R.  Co,  V.  Horst,  98  U.  8.  291,  296,  28  L. 
ed.  898,  899;  Neto  York  C,  <fc  St.  L.  R.  Co.  v. 
Doane,  115  Ind.  485;  Dunn  v.  Grand  Trunk  R, 
Co.  58  Me.  196,  4  Am.  Rep.  267. 

Where  it  is  shown  that  a  caboose  or  car  for 
passengers  was  under  the  exclusive  control  of 
the  carrier  or  its  servants,  and  that  an  accident 
to  a  passenger  was  such  as,  under  the  ordinary 
course  of  things,  would  not  have  occurred  had 
those  who  had  the  management  of  the  car  used 
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proper  care,  it  affords  reasonable  evidence  that 
the  accident  arose  from  its  want  of  care. 

EdgerUm  ▼.  New  Y<yrk  <fc  H,  B.  Co,  89  N.  T. 
227;  Stokes  ▼.  BaltomtaU,  88  U.  8. 18  Pet.  181. 
10  L.  cd.  115;  New  Jersey  R,  A  Tramp.  Co,  ▼. 
Pollard,  89  U.  8.  22  Wall  841.  22  L.  ed.  877; 
Dougherty  v.  Missouri  R  Co.  81  Mo.  825,  51 
Am.  Rep.  289;  Peoria,  P.  d  J.  B.  Go.  v.  Bey- 
nolds,  88  111.  418. 

The  verdict  is  sustained  by  the  law  and  the 

Nance' Y.  Carolina  Cent.  B.  Ci>.  94N.  C.  619; 
McNuUy  V.  Enseh,  81  IlL  App.  100,  184  Dl.  46. 

Shope*  J.,  delivered  the  opinion  of  the 
court : 

This  was  an  action  by  appellee  to  recover 
for  personal  injury  alleged  to  have  been  oc- 
casioned by  the  negligence  of  the  servants 
of  the  appellant  company.  A  trial  resulted 
in  a  verdict  for  plaintiff  for  $2,500,  upon 
which  Judgment  was  rendered,  and  which 
was  on  appeal  affirmed  in  the  appellate  court. 
By  its  fourteenth  instruction,  appellant  asked 
that  the  Jury  be  instructed  to  return  a  ver- 
dict for  defendant,  which  was  refused.  This 
ruling  is,  among  other  things,  assigned  for 
error,  and  will  necessitate  an  examination  of 
the  record  to  see  whether  there  was  evidence 
tending  to  sustain  plaintiff's  right  of  recov- 
ery. 

Appellant,  at  the  time  of  the  alleged  in- 
jury, and  for  some  months  at  least  prior 
thereto,  had  run  on  its  road  daily,  from 
Bloomington,  south,  what  was  called  an 
** accommodation  train,"  consisting  of  a  ^ca- 
boose" attached  to  its  regular  freight  train, 
which  left  Bloomington  between  5  and  6 
o'clock  P.  M.  The  record  sho^s  this  train 
accommodated  very  considerable  local  travel, 
and  on  the  evening  in  question  the  caboose 
was  well  filled.  The  train  consisted  of  twen- 
ty-six freight  cars  and  the  caboose ;  and  the 
train  crew,  of  an  engineer,  fireman,  conduct- 
or, and  two  brakemen.  Appellee  took  the 
train  at  Bloomington  for  Shirley,  which  was 
reached  before  nightfall.  In  approaching 
8hirley  from  the  north,  there  is  a  gradual 
ascent  until  about  the  south  end  of  the  sta- 
tion platform,  and  then  a  descent,  somewhat 
more  rapid  for  a  considerable  distance.  Upon 
approacning  Shirley  a  north-bound  freight 
was  found  standing  upon  the  main  track,  and 
the  south- bound  train,  on  which  appellee 
was  a  passenger,  was  required  to  take  the 
siding.  Upon  nearing  the  switch  the  engi- 
neer ceased  working  steam,  and  slowed  up, 
to  permit  the  brakeman  on  the  forward  end 
of  the  train  to  run  ahead  and  open  the  switch, 
which  was  done ;  and  the  train  passed  through 
upon  the  siding  at  a  rate  of  speed,  as  the 
engineer  testifies,  not  faster  than  a  man  could 
walk.  The  rear  brakeman  stepped  from  the 
caboose,  where  he  seems  to  have  been  sta- 
tioned, closed  the  switch  after  the  train,  and 
regained  the  caboose.  The  evidence  tends  to 
show  the  caboose  stopped  twice,  the  first  time 
at  the  north  end  of  the  platform,  or  still 
further  north,  and  then  was  jerked  forward, 
and  came  to  the  final  stop  at  the  south  end 
of  the  platform.  Just  where  it  stopped  the 
first  time,  or  how  far  the  caboose  ran  between 
that  stop  and  the  final  one,  is  in  controversy. 
19  L.  R.  A. 


Appellee  and  other  witnesses  place  the  first 
stop  at  the  north  end  of  the  platform,  and 
the  distance  run  between  the  stops  about  80 
feet.  Other  witnesses  place  it  much  further 
north,  and  the  distance  run  much  greater; 
some  placing  it  as  far  as  250  feet.  The  &vt 
stop  is  variously  described,— as  momentary, 
for  an  instant,  and  as  continuing  for  10  or  16 
seconds ;  and  it  is  clear  that  no  opportunity 
was  then  given  for  passengers  to  leave  the 
train.  Appellee  testifies  that  upon  the  ap- 
proach of  the  train  to  the  station  the  brake- 
man  called  out,  "Shirley,  Shirley,"  in  the 
usual  manner  of  announcing  the  approach  to 
the  station.  If  the  evidence  of  appellee  and 
some  other  of  the  witnesses  was  credited,  the 
lury  were  Justified  in  finding  that  the  ca- 
boose stopped  at  the  north  end  of  the  station 
platform  after  the  usual  station  signal  and 
call  had  been  given  by  the  brakeman.  Ap- 
pellee testifies,  in  effect,  that  having  be^ 
the  station  announced  in  the  usual  manner, 
and  observing  the  slowing  up  of  the  train, 
and  its  coming  to  a  standstill  at  the  station 
platform,  she  arose  from  her  seat,  with  the 
intention  of  leaving  the  train,  when  instant- 
ly, and  without  warning,  the  caboose  was 
jeaked  so  violently  forward  that  she  was 
thrown  down  to  the  fioor  of  the  car,  and  seri- 
ously injured.  Her  head  was  thrown  towards 
the  rear  of  the  caboose,  and  the  passengers, 
who  went  immediately  to  her  assistance,  were 
thrown  into  confusion  by  the  jar  when  the 
train  came  to  the  final  stop.  She  was  found 
to  be  insensible,  and  in  that  condition  taken 
from  the  car.  The  engineer,  thinking  the 
siding  south  of  the  station  too  short  to  ac- 
commodate his  train  and  let  the  caboose  up 
to  the  platform,  applied  the  air  brakes,  with 
which  the  first  seven  cars  of  the  train  were 
equipped;  thereby  permitting  the  forward 
brakeman  to  run  ahead  of  the  engine  and  open 
the  south  switch  to  let  the  engine  out  on  the 
main  track.  The  switch  bein^  opened  the 
engine  pulled  out  on  the  main  track,  and 
again  came  to  a  full  stop.  The  nineteen 
freight  cars  back  of  the  seven  equipped  with 
the  air  brakes  were  peimitted  to  run  free ;  no 
brake  having  been  applied  to  any  of  them. 
In  this  country  it  is  the  almost  universal 
practice  to  announce  the  station  which  the 
train  is  approaching  before  it  is  reached,  and 
while  the  train  is  still  in  motion :  and  it  is 
universally  understood  that  such  announce- 
ment is  intended  as  notice  to  passengers, 
without  warning  to  the  contrary,  that  the 
next  stop  of  the  train  will  be  at  the  station 
announced.  The  purpose  is  understood  to  be 
to  enable  the  passengers  intending  to  alight 
at  that  station  to  be  ready  to  leave  the  cars 
promptly,  without  undue  haste  or  inconven- 
ience to  tiiemselves,  or  unnecessary  delav  of 
the  train.  It  is  not  to  be  expected  that  uiere 
will  be  the  same  particularity  in  drawing 
up  to  a  station  by  a  freight  train  as  by  a 
train  devoted  to  passenger  service.  The  ffreat 
lenerth  and  weight  of  such  trains,  ana  the 
appliances  necessary  in  their  operation,  ren- 
der them  less  easv  to  control.  And  so  the 
public,  presumably,  understand,  and  conduct 
themselves  accordingly.  In  this  connection 
the  errors  assigned  to  the  ruling  of  the  court 
in  refusing  the  10th,  11th,  12th,  and  18th 


1898. 


CmoAQO  &  A.  R.  Ca  T.  Abnol. 


816 


Instnictions  asked  by  the  appellant  may  be 
ooDsidered.  These  \  nstructlons  several  ly  told 
the  jury  that  no  recovery  could  be  had  under 
the  Ist,  2d,  8d,  and  4th  counts  of  the  dec- 
laration. The  Isc,  2d,  and  8d  counts  alles^e 
that  it  was  the  duty  of  the  defendant  to  safely 
carry  plaintiff  from  Bloominffton  to  Shirley, 
and  there  slacken  the  speed  of  its  train  with 
due  care,  and  stop  the  same  a  reasonable  time 
to  enable  the  plaintiff  to  alight,  etc.,  and 
that  the  defendant  did  not  use  care  and  dil- 
igence in  slackening  the  speed  of  its  train 
at  Shirley,  etc. ;  while  tne  plaintiff  was 
alighting  therefrom,  with  due  care,  etc., 
caused  the  same  to  be  suddenly  and  violent- 
ly started  forward,  etc.,  whereby  she  was 
&rown  down,  etc.,  and  injured.  The  fourth 
count  varies  the  same  charge,  and  alleges 
that  ''while  the  plaintiff,  with  the  consent 
and  permission  of  defendants,  with  due  care, " 
etc.,  **wa8  arising  from  her  seat  to  alight," 
etc.,  the  defendant  caused  the  train  to  be 
suddenly  started,  etc.,  whereby,  etc. 

The  implied  contract  to  carry  safely  neces- 
sarily includes  the  furnishing  of  reasonable 
opportunity  to  alight  from  the  train  safely 
at  the  end  of  the  tourney.  Penntyltfania  R. 
Co,  V.  AtpeU,  28  Pa.  147,  62  Am.  Dec.  323 ; 
Imhffff  V.  Chicago  d  M.  B,  Oo.  20  Wis.  344 ; 
JeffersonviUe  R,  Oo.  v.  Hendrieks,  26  Ind. 
228;  Burrows  v.  Erie  Jt  Ci>.  63  N.  Y.  656; 
BougJteriy  v.  Chicago,  B,  A  Q,  R.  Co,  86  111. 
467;  Wabash,  8t.  L.  d  P.  R  Co.  v.  Rector, 
104  111.  296. 

Whether  appellee  was,  under  the  circum- 
stances shown,  justified  in  assuming  that  it 
▼as  the  intention  of  those  in  charge  of  the 
train  to  discharge  passengers  for  ^irley  at 
the  time  and  place  of  the  first  stop  of  the 
caboose  in  which  she  was  riding,  was  the 

3uestion  of  fact  for  the  jury.  If  the  con- 
uct  of  appellant's  servants,  and  their  man- 
agement of  the  train,  amounted  to  an  in- 
vitation to  then  alight,  and  would  be  so 
understood  and  acted  upon  by  reasonable  and 
prudent  persons,  and  appellee,  acting  in  good 
faith  upon  such  invitation,  arose,  upon  the 
train  coming  to  a  standstill,  for  that  pur- 
pose, the  jury  would  be  justified  in  finaing 
that  she  was  in  the  exercise  of  ordinary  care 
for  her  own  safety.  If  she,  by  reason  of  such 
apparent  invitation,  was  placed  in  peril  from 
the  further  movement  of  the  train,  the  duty 
a  once  arose  on  the  part  of  appellant  to  stop 
its  train  a  sufficient  length  of  time  to  permit 
her  to  leave  it  in  safety,  or  to  warn  her  of 
the  danger,  in  time  to  avert  injury ;  and  it 
could  not,  in  such  case,  be  material  whether 
the  shock  of  the  train  producing  the  injury 
was  an  incident  of  the  ordinary  operation  of 
the  train,  or  was  extraordinary,  and  unneces- 
aarlly  violent.  The  duty  of  the  carrier  was 
to  be  measured  by  the  peril  to  the  passenger, 
whom  it  had  accepted  and  undertaken  to 
»fely  carry,  and  who  had  been  induced  by 
the  conduct  of  its  servants  to  assume  a  posi- 
tion of  danger.  In  McNulta  v.  Ensch,  134 
111.  46,  speaking  of  the  duty  of  the  receiver 
who  was  operating  the  railroad,  we  said: 
"Having,  by  the  acts  and  conducts  of  his 
servants,  justified  the  plaintiff  in  attempting 
to  get  off  the  train,  the  duty  of  the  defendant 
then  nttached  to  stop  his  train  a  sufficient 
l»  L.  R.  A. 


length  of  time  to  enable  the  plaintiff  to  reach 
the  platform  in  safety," — and  held  that  the 
duty  related  to  the  place  where  the  plaintiff 
had  been  induced,  by  the  conduct  of  the 
servants  and  the  stopping  of  the  train,  to 
believe  she  was  to  alight,  and  not  to  the  final 
stopping  of  the  train,  after  the  injury,  a  few 
feet  further  on,  at  the  same  platform.  See 
also  Taber  v.  Delaware,  L.  S  F.  R.  Co.  71 
N.  Y.  489 ;  New  Jersey  Cent.  R.  Co.  v.  Van 
Bom,  38  N.  J.  L.  133 ;  Columbus  db  I.  Gent. 
R.  Oo.  V.  FarreU,  31  Ind.  408;  Bridges  v. 
North  London  R.  Co.  L.  R.  7  H.  L.  213; 
Nance  v.  Carolina  Cent.  R.  Co.  94  N.  C.  619 ; 
Praeger  v.  Bristol  dk  E.  R.  Co,  24  L.  T.  N. 
8.  105. 

But  it  Is  insisted  that  the  rule  announced 
in  these  cases  has  no  application  here,  for 
the  reason  that  appellee,  having  voluntarily- 
taken  passage  upon  a  freight  train,  assumed 
all  risks  incident  to  the  operation  of  such 
train  in  the  usual  and  ordinary  manner  in 
which  such  trains  are  managed  and  operated. 
Persons  taking  passage  upon  freight  trains, 
or  in  a  caboose  or  car  attached  to  a  freight 
train,  cannot  expect  or  require  the  conven* 
iences,  or  all  of  the  safeguards  against  dan- 
ger, that  they  may  demand  upon  trains  devot- 
ed to  passenger  service,  and  are  accordingly 
held  to  have  accepted  the  accomrao I.iion 
provided  by  the  company,  subject  to  all 
of  the  ordinary  inconveniences,  delays,  and 
hazards  incident  to  such  trains,  when  made 
up  and  equipped  in  the  ordinary  manner  of 
making  up  and  equipping  such  trains,  and 
managed  with  proper  care  and  skill.  The 
passenger  has  a  right  to  presume  that  the 
train  is  thus  made  up  and  equipped,  and 
that  the  cars,  machinery,  and  appliances  are 
not,  of  their  kind,  so  materially  defective  as 
to  increase  the  ordinary  hazards  of  trans- 
portation by  such  trains.  He  may  take  the 
train,  or  not,  at  his  option ;  and,  if  he  vol- 
untarily selects  such  a  train,  he  should  be, 
and  is,  held  to  have  accepted  it  in  discharge 
of  the  liability  of  the  carrier  to  provide  a 
safer  and  better  mode  of  conveyance,  and  to 
have  assumed  the  risk  and  inconvenience  in- 
cident to  its  proper  management  and  opera- 
tion. But,  if  a  railway  company  consents 
to  carry  passengers  for  hire  by  such  trains, 
the  general  rule  of  its  responsibility  for  their 
safe  carriage  is  not  otherwise  relaxed.  From 
the  composition  of  such  a  train,  and  the 
appliances  necessarily  used  in  its  efficient 
operation,  there  cannot,  in  the  nature  of 
things,  be  the  same  immunity  from  peril  in 
traveling  by  freight  train  as  there  is  by 
passenger  train,  but  the  same  degree  of  care 
can  be  exercised  in  the  operation  of  each. 
The  result,  in  respect  of  the  safety  of  the 
passenger,  may  be  wholly  different,  because 
of  the  inherent  hazards  incident  to  Uie  opera- 
tion of  one  train,  and  not  to  the  other ;  and 
it  is  this  hazard  the  passenger  assumes  in 
taking  a  freight  train,  and  nut  hazard  or 
peril  arising  from  the  negligence  or  want  of 

S roper  care  of  those  in  charge  of  it.  Or- 
inarily,  carriers  of  passengers  for  hire, 
while  not  insurers  of  absolute  safe  carriage, 
are  held  to  the  exercise  of  the  highest  degree 
of  care,  skill,  and  diligence  practically  con- 
sistent with  the  efficient  use  and  operation  of 
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the  mode  of  transportation  adopted,  luller 
▼.  Ta^t,  28  111.  867,  76  Am.  Dec.  696; 
Chicago,  B,  d  Q.  B,  Go.  v.  Eazzard,  26  111. 
873 ;  Chicago  d  A,  B.  Co,  v.  PilWmry,  128 
111.  9,  and  cases  cited.     And  this  rule  ap- 

filies,  in  the  absence  of  a  valid  contract 
i  mi  ting  the  liability  of  the  carrier,  when- 
ever the  relation  of  pjassenger  and  carrier  is 
established.  While  it  is  said  that  the  "ut- 
most care"  and  the  "highest  degree  of  dili- 
gence" are  to  be  exercised,  it  is  to  be  under- 
stood that  the  care  and  diligence  exacted  are 
not  such  as  will  exclude  all  possible  peril, 
or  required  to  be  of  that  degree  that  will 
render  the  use  of  the  instrumentalities  of 
transportation  known  to  be  employed  im- 
practicable ;  but  it  always  has  relation  to  the 
mode  of  conveyance  accepted  and  used,  and 
the  conditions  and  circumstances  necessarily 
attendant.  In  the  operation  of  freight  trains 
the  primary  object  is  the  carriage  of  freight, 
and  the  appliances  used  are,  and  are  known 
by  the  passengers  to  be,  adapted  to  that 
business;  and  the  carrier  is  not,  when  trans- 
porting, passengers  thereon,  held  to  a  degree 
of  care  in  its  operation  that  would  destroy 
the  use  of  the  train  for  its  primarv  purpose. 
But  the  law  does  require  that  the  highest 
degree  of  care  be  exercised  that  is  practicable, 
and  consistent  with  the  efficient  use  of  the 
means  and  appliances  adopted  ;  and  the  car- 
rier must  accordingly  be  held  to  the  same 
strict  accountability  for  negligence  of  its 
servants  injuriously  affecting  the  passengers 
as  it  would  be  if  the  transportation  had  been 
by  a  train  devoted  to  passenger  service  ex- 
clusively. We  need  not  extend  this  opinion 
by  further  discussion  of  the  reasons  for  the 
rule.  It  is  based  upon  a  wise  public  policy, 
M  well  as  upon  the  plainest  principles  of 
reason  and  justice,  and  is  sustained  by  au- 
thority. Ohio  d  M,  B.  Co.  v.  Muhling,  80 
111.  9 ;  Chicago,  B,  d  Q,  B.  Co.  v.  Hazmrd, 
26  111.  881,  1  Biss.  m'^\  Indianapolis  dSt.  L. 
M.  Co.  V.  Horst,  93  U.  S.  291,  23  L.  ed.  898 ; 
Ohio  d  M.  B.  Co.  V.  Dickerson,  69  Ind.  817 ; 
New  York,  C.  d  St.  L.  B.  Co.  v.  Doane,  115 
Ind.  435;  Pittsburg,  C.  d  St.  L.  B.  Co.  v. 
Thompson,  56  111.  138 ;  Edgerion  v.  New  York 
d  H.  B.  Co.  85  Barb.  389,  39  N.  Y.  227 ; 
DiUaye  v.  New  York  Cent.  B.  Co.  56  Barb. 
87 ;  Dunn  v.  Qrand  Trunk  B.  Co.  68  Me. 
187,  4  Am.  Rep.  267. 

.  If,  therefore,  appellee  was,  in  consequence 
of  the  conduct  of  appellant's  servants,  and 
their  management  of  the  train,   placed  in 


danger  of  injury  from  its  further  movement^ 
and  the  train  was  ierked  forward  without 
notice  or  warning  of  the  danger,  and  she  was- 
thereby  injured,  appellant  would  be  liable. 
It  is  no  answer  to  say  that  the  train  wa» 
operated  in  the  ordinary  and  usual  manner 
of  runnine  and  operating  freight  trains.  The 
duty  of  the  carrier  was  to  be  measured  by 
the  peril  of  the  passenger  whom  it  had  ac- 
cepted, and  undertaken  to  safely  carry,  and 
who  had  been  put  needlessly  in  danger  by 
the  acts  of  its  servants,  and  its  responsibility 
was  to  be  measured  by  the  consequences  that 
might  result  to  her  from  a  failure  to  observe 
that  duty.  There  being  evidence  tending  to 
establish  a  neglect  of  the  duty  charged  in 
the  Ist,  2d,  8d,  and  4th  counts  of  the  decla- 
ration, the  10th,  11th,  12th,  ISth,  and  14tb 
instructions  asked  by  appellant  were  prop- 
erly refused. 

It  is  objected  that  the  court  erred  in  glving^ 
appellee's  second  and  third  instructions. 

These  instructions  were  baaed  upon  the 
theory  that  it  was  the  duty  of  appellant  to 
stop  its  train  long  enough  at  the  first  stop, 
shown  by  the  evidence,  to  permit  the  plain- 
tiff to  alight  in  safety;  and,  while  perhapa 
not  strictly  accurate^  they  each  state  the 
law,  as  applicable  to  the  facts  shown,  with 
substantial  correctness.  It  was  undoubtedly 
the  duty  of  the  railroad  company  to  bring- 
the  train  to  a  full  stop,  "  with  due  and  proper 
care  and  caution,  with  reference  to  the  per- 
sonal safety  of  the  passengers,  and  thereupon 
not  to  start  or  move  forward  such  train  in  • 
an  improper  and  dangerous  manner  at  a  time 
when  such  passengers  might  rightfully,  in 
the  exercise  of  due  care  and  caution,  arise 
from  their  seats,  and  prepare  to  leave  the 
train  at  such  station. "  in  our  view  the  prop- 
osition quoted  contains  a  substantially  accu- 
rate proposition  of  law,  and  no  further  dis- 
cussion will  be  necessary.  Nor  will  it  be 
necessary  to  discuss  or  determine  whether 
there  is  evidence  to  sustain  the  allegationa 
of  negligence  charged  in  other  counts  of  the 
declaration,  or  whether  permitting  the  nine- 
teen freight  cars  to  run  free  upon  the  down 
grade,  without  any  attempt  to  control  them, 
thereby  communicating  an  accelerated  jerk- 
ing motion  to  the  caboose,  was  negligence 
in  the  operation  of  the  train. 

We  find  no  error  in  this  record  for  which  th^ 
judgment  of  the  Appellate  Court  should  b$  re- 
versed, and  it  is  accordingly  affirmed. 
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MERCHANTS'   NATIONAL    BANK    OF 

OMAHA,  Mff.  in  Err., 

n. 

Edward  8.  JAFFRAY  et  ak 
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*!•   An  order  by  a  district  or  eonnty 
Judg^,  mllowlng^  an  attachment  in  an  ao- 

^Headnotes  by  Post,  J. 


tion  on  a  claim  not  due,  is  a  Judicial  act,  within* 
the  meaning  of  section  88,  chap.  19,  Comp.  Stat. 
8*   An  order  made  by  a  Judge  on  Sunday 

or  a  lesral  holiday,  allowing  an  attaobment  In  an 
action  on  a  debt  not  due,  is  void. 

(February  1.  1893.) 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  denying  the 


Note.— Hbio  far  the  law  of  hdlidaus  extends  to  mat- 
ters  other  than  those  reUUing  to  negotiable  paper. 

Judicial  notice. 
In  The  Tangier,  8  Ware,  121,  the  court  was  in- 

eUned  to  think  that  judicial  notice  might  be  taken 


of  the  fact  that  from  the  first  settlement  of  the- 
country  Thanksgiving  day  had  been  observed  as  a 
holiday  in  accordance  with  proclamations  by  the* 
governor. 
But  the  Supreme  Court  of  the  United  States  1» 


8ee  also  20  L.  R.  A.  313;  39  L.  R.     A.  218:  48  L.  R.  A.  459. 
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petition  of  the  Merchants'  National  Bank  for 
an  order  to  permit  it  to  intervene  in  the  action 
of  Edward  S.  J  affray  ei  at,  v.  Henry  Elaeman 
^  al.,  and  direcling  the  aberiff  to  apply  the 
proceeds  of  a  sale  m  a  stock  of  goods  to  the 
satisfaction  of  a  Judgment  which  the  petitioner 
bad  obtained  against  defendants  in  an  action 
in  which  the  goods  sold  had  been  attached. 

The  facts  are  stated  in  the  opinion. 

Hr.  George  E.  Pritehett  for  plaintiff 
In  error. 

Messrs.  Kennedy  ft  Learned,  for  defend- 
ants in  error: 


The  pretended  attachment  of  plaintiff  in 
error  was  and  is  void  for  the  reason  that  the 
same  was  issued,  and  all  proceeding  thereun- 
der had,  on  Christmas,  a  legal  holiday.  Un- 
der section  8,  chapter  41,  Compiled  Statutes 
of  Nebraska,  the  25th  day  of  December  of 
each  year  is  made  a  legal  holiday. 

ISeciion  88,  chapter  19,  of  the  Compiled 
Statutes  of  1887,  as  amended  in  1889,  provides 
that  *'  no  court  can  be  opened,  nor  can  any 
judicial  business  be  transacted  on  Sunday,  or 
on  any  legal  holiday,  except:  first,  to  give  in- 
structions to  a  iury  then  deliberating  on  their 
▼erdict;  second,  to  receive  a  verdict  or  dis- 


the  same  case  held  that  judicial  notice  oould  not 
be  taken  of  the  fact  that  on  ThaDlESglvlnff  day  It 
was  the  custom  to  cease  work  in  the  loadinir  or  un- 
loading of  ships,  and  that  in  reality  such  was  not 
the  custom.  Uichardson  v.  Goddard,  64  U.  8.  28 
How.28,16L.ed.  412. 

Judicial  notice  was  taken  of  a  proclamation  by 
the  Kov^mor  that  April  80. 1888,  known  as  Centen- 
nial day,  should  be  set  apart  as  a  day  of  ttaanks- 
«lvtnfir.    People  v.  Ackerman,  80  Mich.  688. 

In  Broujrh  v.  Parkings,  2  Ld.  Baym.  808,  judicial 
notice  was  taken  that  St.  Martinis  day  was  a  holi- 
<day  and  it  was  said  that  the  court  would  take  no- 
tice of  all  the  feast  days. 

So  in  Saasoer  v.  Farmer's  Bank,  4  Md.  409,  judicial 
notice  was  taken  of  Christmas. 

While  notice  was  judicially  taken  of  general 
election  day  in  Ellis  v.  Reddin,  12  Kan.  806 :  Rice  v. 
Mead.  22  How.  Pr.  445 ;  State  v.  Mlnniok,  16  Iowa, 
123. 

Am  to  contracts. 

That  hoHdays  for  workmen  may  be  established 
l>y  custom  thereby  modifying  their  ooniract  by 
implication  so  as  to  relieve  them  from  work  on 
that  day  witbout  deduction  from  their  pay  is  shown 
by  Beg.  v.  Stoke-upon-Trent,  6  Q.  B.  803. 

This  is  illustrated  In  the  contract  of  a  school 
teacher  who  in  accordance  with  common  usage  is 
held  entitled  to  compensation  for  teaching  without 
deduction  for  holidays  although  school  did  not 
keep  on  those  days.  Marathon  Twp.  School  Dist. 
Ko.  4  V.  Gage,  86  Mich.  484. 

Payment  on  an  insurance  policy  which  falls  due 
OD  Thanksgiving  day  must  be  made  on  or  before 
thatiday  although  the  statute  provides  for  closing 
public  offices  on  that  day  and  makes  it  a  holiday  in 
reBi>ect  to  commercial  paper.  National  Mul  Ben. 
Aseo.  V.  Miller,  86  Ky.  88. 

But  in  Siegbert  v.  Stiles,  80  Wis.  533,  it  was  held 
that  under  a  contract  for  the  delivery  of  hogs 
which  by  its  terms  matures  on  January  L,  the  de- 
livery must  be  make  on  December  81,  by  analogy 
to  the  statutory  rule  which  makes  commeroial  pa- 
per oominff  due  on  January  1  mature  the  day  be- 
fore. 

By  the  usagre  of  London  the  word  ^days**  in  a 
provision  of  a  bill  of  lading  as  to  demurrage  was 
held  to  mean  working  days  and  to  exclude  Sundays 
and  holidays,  such  as  St.  Thomas*  day  and  Chiiat- 
ma9.    Lindo  v.  Unsworth,  2  Campb.  002. 

In  Brooks  v.  Mlnttum,  1  Cal.  481,  it  is  said  that 
where  a  charter-party  specifies  '*working  lay  days** 
forthedlschargeof  a  ship,  Sundays  and  holidays 
are  excluded.  It  does  DOt  appear  what  days  were 
in  question  in  that  case. 

A  provision  in  a  charter-pa  ^ty  giving  fourteen 
days  to  load  a  ship,  Sundays  and  holidays  excepted, 
beginning  the  day  after  notice,  prevents  the  giv- 
ing of  notice  of  readiness  on  Christmas ;  as  notice 
on  that  day  would  give  no  opportunity  to  prepare 
for  work  on  the  next  day.  The  Unionist,  48  Fed. 
Kep.  315. 


The  custom  to  observe  fast  day  as  a  holiday  or 
day  of  rest  according  to  the  governor's  recom- 
mendation was  held  in  The  Tangier,  8  Ware,  12Q, 
to  show  prima  facie  that  the  unloading  of  a  vessel 
might  be  discontinued  on  that  day,  but  in  the  Su- 
preme Court  of  the  United  States  it  was  held  that 
the  governor's  proclamation  did  not  make  fast 
day  a  legal  holiday  but  was  merely  a  recommen- 
dation; there  was  in  fact  no  custom  in  the  port 
of  Boston  to  cease  unloading  vessels  on  fast  day, 
at  least  as  to  vessels  engaged  in  foreign  commerce. 
Richardson  v.  Goddard,  64  U.  S.  88  How.  28,  16  L. 
ed.  412.  This  decision  was  followed  in  Pierson  t. 
Biohaidson,  1  Cliff.  886. 

Aatoths  sale  of  UiUuBieaUna  liqiuora. 

Where  a  statute  makes  Chri^mas  and  certain 
other  days  holidays  not  only  as  to  presentment 
and  protesting  of  negotiable  paper,  but  also  pro- 
hibits ordinary  court  business  on  that  day*  Christ- 
mas must  be  regarded  as  a  legal  holiday  within 
the  meaning  of  a  statute  prohibiting  the  sale  of 
intoxicating  liquors  on  lecral  holidays.  Beithmll- 
ler  V.  People,  44  Mich.  880. 

So  April  80,  1889,  known  as  Centennial  day  and 
set  apart  by  a  proclamation  of  the  governor  as  a 
day  of  thanksgiving,  is  a  legal  holiday,  under  Bow. 
(Mich.)  Stat.,  6 1601,  making  a  legal  holiday  of  any 
day  appointed  by  the  governor  as  a  day  of  fasting 
or  prayer  and  thanksgiving;  and  the  sale  of  intoxi- 
cating liquors  on  that  day  is  therefore  prohibited 
under  the  Michigan  Statute  of  1887.  People  v.  Ac- 
kerman, 80  Mich.  588. 

Lal>or  day  Is  a  legal  holiday  in  Massachusetts  on 
which  intoxicating  liquors  can  be  sold  by  virtue 
of  an  innkeeper*s  license  only  to  bona  flde  guests 
or  travelers  sojourning  at  the  inn.  Com.  v.  Fran- 
cis, 158  Mass.  508;  Com.  v.  Shaw,  152  Mass.  510. 

But  the  Fourth  of  July  was  not  a  legal  holiday 
in  Indiana  prior  to  the  Act  of  March  5, 1877,  with- 
in the  meaning  of  a  statute  making  it  unlawful 
to  sell  intoxicating  liquors  on  legal  holidays  al- 
though the  statute  made  that  day  a  legal  holiday 
in  respect  to  commercial  paper.  Ruge  v.  State,  6S 
Ind.88SL 

As  to  sUtino  of  eoutts. 

Where  notice  of  a  motion  was  given  for  the 
first  Monday  of  July  which  came  on  the  Fourth, 
on  which  day  the  court  did  not  sit,  the  hearing 
of  the  motion  and  the  making  of  an  order  on  the 
next  day  was  held  to  be  at  most  a  mere  irregu- 
larity which  did  not  make  the  order  void.  Bs 
Flushing  Avenue,  101  N.  Y.  678. 

A  court  is  not  a  publk;  office  within  the  mean- 
ing of  a  statute  providing  that  public  offices  shall 
be  closed  on  holidays,  and  therefore  a  trial  may 
continue  into  the  afternoon  of  Saturday  although 
the  afternoon  is  made  a  half  holiday  for  the  pur- 
poses of  commeroial  paper  and  the  closing  of  pub- 
lic offices.    People  v.  Kearney,  47  Hun,  129. 

A  trial  on  Good  Friday  is  lawful  although  it  fa 
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charge  a  Jury;  third,  to  exercise  the  powera  of 
a  single  magistrate  in  a  criminal  proceeding; 
fourth,  to  grant  or  refuse  a  temporary  injunc- 
liun,  or  restraining  order." 

Polin  V.  Stftte,  14  Neb.  646;  Moore  ▼.  Her- 
ron,  17  Neb.  697;  State  v.  King,  23  Neb.  646; 
Osiertng  v.  Galbrait/i,  Id.  784. 

The  issuing  of  the  attachment  by  the  clerk 
wns  not  merely  the  erroneous  exercise  of  a 
pcneral  power,  or  a  defective  exercise  of  such 
power,  but  the  Jurisdictional  power  itseif  was 
wanting,  which  rendered  void— not  merely 
erroneous — the  issue  of  the  writ. 

Kieine  v.  Aw  (Kv.)  May  »,  1889.  See  also 
Armtrong  y.  Lynch,  29  Neb.  92. 


Rival  attaching  creditors  may  question  pre- 
tended prior  attachments. 
JSanger  v.  Trammell,  66  Tex.  861. 

Post,  J.t  delivered  the  opinion  of  the 
court: 

This  Is  a  controversy  between  attaching 
creditors.  The  plaintiff  in  error,  on  the  25tS 
day  of  December,  1890,  filed  its  petition  in 
the  district  court  of  Douglas  county  against 
Henry  Eiseman  and  Simon  Eiseman,  claim- 
ing judgment  for  $8,600  on  a  debt  not  duo. 
At  the  same  time  it  filed  an  affidavit  in  sub- 
stantial compliance  with  section  288  of  the 
Code,  whereupon  an  order  was  on  the  samo 


made  a  lesat  holiday  for  business  relating  to  com- 
mercial paper.    Bobbitt  v.  State,  87  Ala.  01. 

The  same  is  true  as  to  a  trial  on  February  22. 
Pflstor  V.  State,  84  Ala.  482. 

Certainly  the  ri^rhtB  of  a  prisoner  Id  a  criminal 
ease  are  not  violated  by  coneludlnff  the  arflrument 
of  counsel  on  that  day  where  no  objection  is  made. 
State  V.  Moore,  104  N.  C.  743. 

And  where  the  statute  provides  that  except  in 
the  case  of  neoeaaity  no  public  business  shaU  be 
transacted  on  that  day,  a  trial  continued  and  closed 
on  February  22  wiU  not  be  held  iUegral  as  the  trial 
court  is  the  Judge  of  the  necessity.  State  v.  Soren- 
sen,  88  Minn.  118. 

A  preliminary  examination  in  a  criminal  case  by 
a  Justice  of  the  peace  continued  on  February  22  by 
taking  some  testimony  and  adjourning  will  not 
render  the  final  commitmeot  by  him  void  although 
the  day  is  required  by  statute  to  be  treated  as  Sun- 
day in  respect  to  holding  courts.  It  is  said  that  in 
this  matter  the  Justice  does  not  **act  Judicially  in 
the  technical  sense,  but  in  his  capacity  as  a  conser- 
vator of  the  peace.**  Hamilton  v.  People,  20  Mich, 
175. 

So  the  sitting  of  a  eourt  on  ThankagivlDg  day  Is 
legal  although  the  day  Is  a  holiday  for  business  re- 
lating to  commercial  paper.  Belmont  Coal  ft  B. 
Co.  V.Smith, 74  Ala. 206. 

Thanksgiving  day  being  a  legal  holiday  on 
which  Judicial  business,  with  certain  exceptions,  fs 
expressly  prohibited  by  statute,  an  adjournment  of 
court  to  that  day  and  the  formal  opening  of  court 
on  that  day  may  be  held  a  nullity  where  the  trial 
was  proceeded  with  upon  a  subsequent  day.  Polln 
V.  State,  14  Neb.  540. 

The  prohibition  against  the  sitting  of  eourt  on 
the  annual  fast  day  prevents  the  selection  of 
Justices  on  that  day  to  hear  the  disclosure  of  a  poor 
debtor.    Poor  v.  Beatty,  78  Me.  580. 

So  the  discharge  of  a  poor  debtor  on  fast  day  Is 
unlawful  under  a  statute  prohibiting  courts  sitting 
on  that  day  except  for  instructing  or  discharging 
Jury  or  attorney.    Bstes  v.  Mitchell.  14  Allen,  160. 

Compare  with  the  mam  case.  See  also  Spauld* 
ing  V.  Bemhard,  in/ra. 

Although  the  first  day  of  January  is  a  legal  holi- 
day in  Texas  on  which  public  oflioes  **may  be 
dosed,**  and  which  Is  treated  as  Sunday  for  busi- 
neas  relating  to  commercial  paper,  it  is  not  neces- 
sary to  postpone  the  trial  of  a  criminal  case  on  that 
day.   Dunlap  v.  State,  0  Tex.  App.  170. 

And  the  receiving  of  evidence  on  a  writ  of  In- 
quiry on  that  day  does  not  render  the  Judgment 
void,  at  least  where  it  was  not  objected  to  in  the 
lower  court.  Houston,  B.  ft  W.  T.  B.  Co.  v.  Hard- 
ing, 68  Tex.  182. 

And  likewise  the  courts  in  that  state  may  sit  on 
the  21st  day  of  April,  although  it  Is  a  legal  holiday. 
Pender  v.  StateJlS  Tex.  App.  406. 

April  22,  known  as  Arbor  day,  being  a  legal  holi- 
day in  respect  to  the  presentment  and  payment  of 
commercial  paper,  a  statute  prohibitmg  courts 
19L.K.  A. 


I  from  sitting  on  "any  legal  holiday**  is  held  In 
Nebraska  to  apply,  and  an  order  of  adjournment  to 
such  a  day  is  held  a  nullity  which  does  not  defeat 
the  Jurisdiction  as  the  case  is  continued.  Moore  v. 
Herron,  17  Neb.  607. 

Courts  may  be  open  on  the  day  of  a  charter  elec- 
tion, under  N.  Y.  Act,  April  6,  IMS,  prohibiting 
courts  from  sitting  on  election  days,  t»  this  statute 
applies  by  its  terms  only  to  days  for  general  elec- 
tions.   Re  Blection  Law,  7  Hill,  104. 

An  election  in  respect  to  charter  amendments  it 
not  an  election  day  within  the  statute  providing 
for  holidays.  Bedfleld  v.  Florence,  2  B.  D.  Smithy 
830. 

And  it  was  held  m  Baddeley  v.  Adams,  5  T.  R. 
170,  in  respect  to  the  2d  of  February,  that  bail 
could  be  paid  in  on  that  day  according  to  what 
appeared  to  t)e  the  practice;  and  it  was  said  tiiat  a 
dU»  non  juridieuM  was  considered  a  day  for  busi- 
ness in  chambers.  See  also  Lampe  v.  Manning* 
State  V.  King,  and  Ostertag  v.  Galbraith,  infra. 

Am  to  entry  ofjudomenL 

The  case  of  Hemmens  v.  Bentiey,  82  Mich.  80, 
treats  the  entry  of  Judgment  as  within  the  prohi- 
bition against  holding  court  on  a  holiday.  In  this 
respect  it  Is  in  conflict  with  otJier  cases. 

In  Be  Worthington,  16  Nat.  Bankr.  Beg.  54, 7  Bias. 
456,  the  docketing  of  a  Judgment  on  Christmas 
day,  which  was  a  legal  holiday  on  which  the  courts 
could  not  sit,  was  held  not  to  be  void  because  it  was 
merely  a  ministerial  act. 

So  in  Perkins  v.  Jones,  28  Wis.  248,  where  a  ver- 
dict was  received  on  February  22,  and  this  act  was 
excepted  from  the  statutory  prohibition  against 
the  sitting  of  courts  on  that  day,  it  was  held  that 
the  court  might  lawfully  enter  Judgment  on  that 
day  as  another  provision  of  the  statute  required 
Judgment  to  be  entered  inunediately  on  receiving 
the  verdict,  and  the  statutory  provisions  must  be 
construed  together. 

Again  in  Bice  v.  Mead,  22  How.  Pr.  445,  the  ren- 
dering of  a  Judgment  by  a  Justice  of  the  peace  on 
general  election  day  where  the  case  liad  been  tried 
and  submitted  the  day  before^  was  held  not  to  be 
void  although  the  statute  provided  that  courts 
should  not  be  open  or  transact  business  on  that 
day.  It  was  regarded  as  within  the  letter  but  not 
withm  the  spirit  of  the  statute. 

So  where  the  statute  says  a  Justice  of  the  peace 
may  hold  court  on  **  any  day  except  Sunday,**  a 
Judgment  entered  by  him  on  Thanksgiving  d^  is 
not  void.   Bear  v.  Toungman,  10  Mo.  App.  41. 

And  in  the  absence  of  any  statute  against  the 
sitting  of  courts  on  the  Fourth  of  July  a  Judgment 
rendered  on  that  day  Is  not  void  aithougli  the  day 
Is  a  holiday  In  respect  to  commercial  paper* 
Hamer  v.  Scan,  A  Ga.  288. 

Ax  to  leaue  and  service  of  proeem. 

A  Justice  may  issue  a  summons  on  general  ele^ 
tion  day  although  the  courts  are  prohibited  from 


See  also  21  L.  R.  A.  559;  23  L.  R.A.  442;  2G  L.  R.  A.  718;  45  L.  R.  A.  380. 
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day  made  by  Hem.  George  W.  Doane,  one 
of  the  Judffes  of  the  district  court  of  said 
county,  allowing  an  attachment  against  the 
property  of  the  defendants  therein,,  which 
was  issued  in  due  form,  and  by  virtue  of 
which  the  property  in  controversy  was  on  the 
dftj  above  named  seized  by  the  sheriff.  The 
order  of  attachment  through  which  defendant 
in  eiTor  claims  was  issued  I>ecember  26, 1890. 
There  are  several  questions  argued  which 
it  is  not  necessary  to  notice,  as  the  Judgment 
of  the  district  court  must  be  affirmed  on  the 
ground  that  the  order  of  attachment  through 
which  the  plaintiff  claims  is  void.  It  is  by 
section  88,  chap.  19,  Comp.  Stat.,  provided 


that  "no  court  can  be  opened,  nor  can  any 
Judicial  business  be  transacted,  on  Sunday  or 
on  any  legal  holiday,  except  to  give  instruc- 
tions to  a  Jury  then  deliberating  on  their 
verdict ;  (2)  to  receive  a  verdict  or  discharge 
A  Jury ;  (8)  to  exercise  the  powers  of  a  single 
magistrate  in  a  criminal  proceeding."  And 
by  section  8  of  chaprter  41  it  is  provided  as 
follows :  **  That  the  following  days,  to  wit, 
the  first  day  of  January,  February  twenty- 
second,  ana  the  twenty -second  of  April, 
which  shall  be  known  as  'Arbor  day,'  ttte 
twenty-fifth  day  of  December,  the  thirtieth 
day  of  May,  and  July  fourth,  and  any  day 
appointed  or  recommended  by  the  governor 


tlttOng  on  that  daj  sinoe  the  tot  is  purelj  mlnJs- 
teriaL  Well  v.  Geler,  SI  Wis.  414;  Smith  v.  Ihlinff, 
47  Mich.  ai. 

A  Judge  may  also  issue  a  mandamus  to  a  board 
of  election  inspectois  to  compel  them  to  penult  a 
person  to  vote  althouffb  the  court  Is  prohibited 
from  sitting  or  transacting  business  on  that  day« 
tnd  the  servioe  of  process  is  also  prohibited;  as  this 
provision  is  for  the  protection  of  electors.  People 
T.  Donovan,  68  Hun,  S12. 

The  service  of  a  writ  of  subpcena  and  injunction 
in  chancery  on  election  day  is  not  prohibited  by  a 
statute  providing  that  **no  civil  process**  shall  be 
lerred  upon  any  elector  on  that  day,  as  this  refers 
to  process  which  causes  duress.  Wheeler  v.  Bart- 
lett.  1  Bdw.  Ch.  888, 6  L.  ed.  107. 

Neither  is  the  service  of  a  declaration.  Corlies  v. 
Holmes,  tO  Wend.  681. 

Bat  where  the  statute  prohibits  the  servioe  of 
**any  civil  process  or  proceeding  in  the  nature  of 
eivil  process**  on  election  day,  servioe  of  a  sum- 
mons on  that  day  is  void.  Meeks  v.  Noxon,  1  Abb. 
Pr.  280;  Bleroe  v.  Smith,  S  Abb.  Pr.  4U. 

The  return  of  a  rabpcena  ad  respondendum  upon 
i  holiday  is  not  prevented  by  a  statute  prohibiting 
courts  from  sitting  on  that  day.  Kinney  v.  Emery, 
l7N.J.Bq.839. 

Sarvioe  of  papers  and  the  writ  in  a  mandamus 
case  upon  a  Saturday  half  holiday  is  valid  under 
the  New  York  statute  which  provides  that  public 
offices  shall  be  closed  on  that  day.  People  v. 
Oswego  County  Suprs.  fiO  Hun,  106. 

To  the  same  effect  It  is  held  in  Nichols  v.  Kelsey, 
n  Abb.  N.  C.  14,  that  the  servioe  of  papers  or  exe- 
cution of  writs  on  such  half  holiday  is  valid. 

See  also,  to  same  effect,  Fries  v.  Ooar,  infra^  and 
contra,  Reynolds  v.  Palen,  infra. 

Servioe  of  summons  on  Christmas  day  is  not  pro- 
hibited by  the  New  York  statute.  Dldsbury  v. 
Tan  Tassel,  66  Hun.  423. 

That  statute  applies  to  all  holidays  alike,  and  ex- 
eept  as  to  election  days  relates  merely  to  the  dos- 
ing of  public  offices  and  to  busineas  relating  to 
oommercial  paper. 

Christmas  is  not  included  In  the  Louisiana  stat- 
ute prohibiting  any  citation,  process,  proceeding, 
or  demand  on  certain  days.  Irish  v.  Wright,  8  Rob. 

But  servioe  of  process  on  Thanksgiving  day  IS 
▼dd  under  a  statute  requiring  all  persons  to  abstain 
CD  that  day  from  every  kind  of  servile  labor  and 
vain  recreation,  works  of  necessity  and  mercy  ex- 
cepted. The  court  says  that  service  of  process 
"cannot  be  said  to  be  a  work  of  necessity  much 
less  of  mercy.**  Gladwin  v.  Lewis,  6  Conn.  48, 16 
Am.Deo.88L 

Bat  appearance  In  a  suit  begun  on  a  legal  holiday 
In  violation  of  a  statute  waives  the  objection. 
Wniiams  V.  Yeme.  68  Tex.  414. 

An  allldavlt  showing  the  right  to  an  execution  on 
t  holiday  Is  necessary  where  the  statute  prohibits 
the  service  or  execution  of  any  **  writ  of  process, 
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warrant,  or  order**  with  certain  exceptions,  on 
such  day.    Swlnney  v.  Johnson,  18  Ark.  634. 

The  issue,  test,  or  service  of  a  writ  on  a  general 
eleotion  day  is  not  prohibited  by  statute  which 
provides  that  no  court  shall  sit  and  no  person  be 
compelled  to  labor  on  that  day.  Glenn  v.  Bddy,  fil 
N.J.  L.  866. 

Ab  to  notices. 

A  notice  of  a  motion  to  dissolve  an  injunction 
may  be  properly  served  on  the  Sy>urth  of  July 
where  the  statute  merely  prohibits  the  keeping  of 
school  on  that  day  and  provides  that  It  shall  be  a 
holiday  in  respect  to  commercial  paper.  Horn  v. 
Perry,  11  W.  Va.  6M. 

But  the  servioe  on  the  Fourth  of  July  of  a  notice 
for  the  hearing  of  an  election  contest  under  a  stat- 
ute is  irregular  under  the  Oregon  statute  which 
makes  such  a  day  a  legal  holiday.  Whitney  v. 
Blackburn,  17  Or.  664. 

A  notice  to  a  sheriff  for  failing  to  return  an  exe- 
cution may  be  served  on  general  election  day  as  It 
is  not  a  process  within  the  meaning  of  the  statute 
prohibiting  servioe  of  process  on  that  day.  Ste- 
phen V.  Hume,  1  Litt.  6. 

The  publication  of  a  resolution  of  intention  In 
case  of  street  assessment  which  Is  required  to  be 
made  for  ten  days,  Sundays  and  nonjudioial  daya 
excepted,  is  not  insufficient  because  one  of  the 
days  of  publication  was  the  22d  of  February,  as 
that  day  Is  not  a  tionjudloial  day.  McYerry  v. 
Boyd,  67  CaL  406. 

The  fact  that  one  of  the  days  on  which  a  publi- 
cation was  made  In  making  servioe  of  process  by 
publication  was  May  80,  known  as  Memorial  day, 
and  a  legal  holiday,  does  not  make  the  servioe  in- 
valid. Malmgren  v.  Phlnney  (liinn.)  18  L.  R.  A. 
768. 

Am  to  appeals,  service  of  pleadinas  and  other  acts  im 


Christmas  is  not  a  dies  non  iurldious  in  America 
so  as  to  prevent  a  writ  of  error  from  being  tested 
on  that  day,  where  it  is  not  made  so  by  statute, 
Starke  v.  Marshall,  8  Ala.  U. 

But  January  1,  being  made  a  day  of  public  rest 
by  the  Louisiana  Code  on  which  Judicial  proceed- 
ings cannot  be  liad  if  the  last  day  for  appeal  comes 
on  that  day.  It  may  be  taken  on  the  next  day.  Gar- 
land V.  Holmes,  12  Rob.  (La.)  421. 

An  order  extending  the  time  for  filing  exceptions 
to  a  certain  day  named  is  not  extended  because 
that  day  is  a  holiday.  Cooney  v.  Burt,  128  Mass. 
679. 

In  Mesure  v.  Britten,  8  H.  Bl.  616,  it  was  held 
that  where  a  rule  to  plead  expired  on  February  2, 
Purification  day,  the  party  must  plead  on  or  be- 
fore that  day  as  the  oourts  were  not  shut  upon  a 
dies  non  except  on  Sunday. 

But  In  Harrison  v.  Smith,  0  Bam.  ft  C.  248,  the 
court  said  It  oould  not  altogether  accede  to  this 
case,  and  held  that  the  party  oould  plead  on  Feb- 
ruary 8,  where  the  time  expired  on  the  2d. 
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of  this  state  or  the  president  of  the  United 
States  as  a  day  of  fast  or  thanksgiving,  and, 
when  any  one  of  these  days  shall  occur  on 
Sunday,  then  the  Monday  following,  shall, 
for  all  purposes  whatsoever,  as  regards  the 
presenting  for  payment  or  acceptance,  and 
the  protesting  and  giving  notice  of  the  dis- 
honor, of  bills  of  exchange,  bank  checks,  or 
promissorT  notes  made  after  the  passage  of 
this  Act,  be  deemed  public  holidays,  and  be 
treated  and  considered  as  is  the  first  day  of 
the  week,  commonly  called  Sunday:  Pro- 
vided that,  when  any  one  of  these  days  shall 
occur  on  Monday,  any  bill  of  exchan^,  bank 
check,  or  promissory  note  made  alter  the 


passage  of  this  Act,  which  but  for  this  Act 
woula  fall  due  and  be  payable  on  such  Mon- 
day, shall  become  due  and  payable  on  the 
dav  thereafter." 

It  is  not  deemed  necessary  to  discuss  the 
question  of  the  validity  of  an  order  of  attach- 
ment, or  the  service  thereof,  on  Sunday  or  a 
legal  holiday,  in  ordinary  cases ;  that  is  for 
debts  already  due.  There  is,  to  say  the  least, 
a  diversity  of  opinion  upon  the  subject.  A 
respectable  line  of  authorities  hold  such  acts 
to  be  purely  ministerial,  and  therefore  not 
within  the  inhibition  of  the  statute,  partic- 
ularly when  assailed  in  collateral  proceed- 
ings.   But  an  order  of  a  Judge  allowing  an 


So  In  Gatherwood  v.  Sbepard,  80  La.  Ann.  677,  it 
wu  held  that  when  the  last  day  for  answering  fell 
on  January  1«  which  was  a  dies  non,  the  time  was 
extended  to  the  next  day. 

And  in  Feuobtwanirer  v.  MoGool,  <8  N.  J.  Eq.  161, 
where  the  last  day  for  filing  an  answer  came  on 
Christmas,  it  was  held  that  the  answer  might  be 
llled  on  the  next  day  upon  which  the  clerk*8  oflSoe 
wasopen.! 

In  Reynolds  v.  Palen,  SO  Abb.  N.  0. 11,  where  the 
last  day  for  service  of  the  complaint  came  on  8at. 
urday,  which  was  a  half  holiday.  It  was  held  that 
the  time  was  extended  to  Monday.  But  the  con- 
trary was  held  in  Fries  v.  Ooar,  19  Abb.  N.  C  207, 
and  the  latter  case  it  clearly  correct  under  later 
decisions  noticed  above  which  hold  that  the  service 
of  any  papersmay  be  made  on  such  holidays  under 
the  New  York  statute.  Bee  also  Wilkinson  v.  Brit- 
ton,  infrcL 

In  Hughes  v.  Griffiths,  18  a  B.  K.  &  8M,  82  L.  J. 
C  P.  47,  where  the  seven  days  for  issuing  a  eapUu 
expired  on  Good  Friday,  it  was  held  to  be  issued 
on  the  following  Wednesday  as  that  was  the  earli- 
est  practicable  day,  since  Easter  Monday  and  Tues- 
day are  made  holidays  by  8  &  4  Wm.  lY.,  chap.  42i 

8  48,  and  Good  Friday  and  Easter  added  by  the  rule 
of  Hilary  Term,  6  Wm.  lY. 

In  Wheeler  v.  Green.  7  DowL  194,  where  a  decla- 
ration was  filed  December  24  with  notice  to  plead 
in  four  days.  Judgment  on  the' 29th  for  want  of  a 
plea  was  held  void  since  the  declaration  could  not 
have  been  obtained  from  the  facts  in  time  to  plead 
under  a  statute  which  made  Christmas  and  the 
three  days  following,  holidays. 

Thankflgiving  day  is  to  be  counted  in  computing 
the  forty-eight  hours  for  making  challenges  after 
a  list  of  Jurors  is  furnished  to  the  defendant  in  a 
criminal  case  although  the  day  is  made  a  public 
holiday  for  purposes  relating  to  commercial  paper. 
State  V.  Green,  06  Mo.  681. 

Decoration  day«  May  80,  being  expressly  made  a 
hoUday  by  a  separate  statute,  it  is  held  that  a  per- 
son cannot  be  compeUed  to  attend  a  reference  and 
choose  arbitrators  on  that  day.   Doles  v.  Powell, 

9  Pa.  Go.  Ct.  Rep.  207. 

Acta  of  oMcen, 

The  taxation  of  costs  on  Good  Friday  is  held  val- 
id in  Gimmore  v.  Gilbert,  2  Allen,  K.  B.  60. 

The  approval  on  a  legal  holiday,  such  as  May  80, 
of  a  bond  of  an  assignee  for  creditors  by  a  court 
commissioner,  even  if  it  is  a  Judicial  act,  is  not 
prohibited  by  a  statute  declaring  that  ''no  court 
sbaU  be  opened  or  transact  any  business  .  .  . 
on  any  legal  holiday*^  except  to  instruct  or  dis- 
charge a  Jury,  or  receive  a  verdict  and  render 
Judgment  thereon.  Spauldlng  v.  Bemhard,  7  L.  R. 
A.  428,  76  Wis.  808. 

A  deposition  taken  in  another  state  is  not  in- 
valid  in  Wisconsin  because  it  was  taken  on  a  day 
which  is  made  a  holiday  in  Wisconsin,  such  as  Feb- 
ruary 22.    Green  v.  Walker,  73  Wis.  548. 
19  L.  R.  A. 


But  a  deposition  taken  upon  a  legal  holiday  vio- 
lates N.  J.  Rev.,  p.  481,  providing  that  courts  shall 
not  be  held,  and  no  person  compelled  to  labor, 
upon  such  days.   Stete  v.  Bailey,  42  N.  J.  L.  132. 

Taking  a  deposition  on  the  Fourth  of  July  does 
not  make  it  invalid  unless  so  provided  by  statute 
although  the  statute  prohibits  service  of  any  writ, 
warrant,  or  order  on  that  day.  Rogers  v.  Brooks. 
80  Ark.  612. 

An  acknowledgment  taken  by  a  notary  on  Feb- 
ruary 22  is  not  invalid  under  a  statute  prohibiting 
public  business  or  the  service  of  civil  process  on 
that  day.  Such  an  acknowledgment  is  not  public 
business,  but  the  private  business  of  the  notary. 
Slater  v.  Schaok,  41  Minn.  2B8. 

A  Judicial  sale  by  an  officer  of  the  court  is  not  a 
transaction  of  the  business  of  the  court  within  ttie 
prohibition  of  a  statute  as  to  transacting  such  bus- 
iness on  holidays.    King  v.  Piatt,  87  N.  Y.  1S5. 

Advertising  a  sale  on  foreclosure  for  a  day  which 
is  afterwards  appointed  as  Thanksgiving  day  does 
not  make  the  advertisement  invalid  or  prevent  a 
lawful  adjournment  on  that  day.  White  v.  Zust,  28 
N.  J.  Eq.  107. 

An  execution  sale  on  a  holiday  is  not  void  under 
statutes  which  provide  merely  that  no  civil  suit 
shall  be  commenced  nor  any  civil  process  served, 
and  that  public  offices  may  be  closed  on  that  day. 
Grabtree  v.  Whiteselle,  66  Tex.  111. 

A  tax  sale  made  on  Christmas  is  not  void  unless 
made  so  by  statute.  Hadley  v.  Muaselman,  104  Ind. 
4fiO. 

Trarufer  of  holiday  from  Sunday  to  Monday,    I 

Court  cannot  be  held  on  Monday,  February  23, 
where  February  22  is  made  a  legal  hoUday  on  which 
courts  are  prevented  from  sitting  and  there  is  a 
further  provision  that  when  such  a  day  falls  on 
Sunday  the  next  day  shall  be  regarded  as  a  holiday. 
Lampe  v.  Manning,  88  Wis.  678. 

In  Nebraska  the  statutory  provision  that  Monday 
shall  be  regarded  as  a  holiday  when  the  legal  holi- 
day falls  on  Sunday  is  made  in  terms  applicable 
only  to  commercial  paper  and  does  not  prevent  a 
court  from  sitting  .on  such  a  Monday.  Stare  v. 
King.  28  Neb.  640:  Ostertag  v.  Galbraith,  Id.  780. 

So  Judgment  cannot  be  entered  by  a  Justice  of 
the  peace  on  Monday,  February  23,  where  the  stat- 
ute  provides  that  the  next  day  shall  be  considered 
the  holiday  if  the  holiday  comes  on  Sunday ;  and 
also  that  February  22  shall  be  considered  as  the 
drst  day  of  the  week  in  respect  to  holding  courts. 
Hemmens  v.  Bentley,  82  Mich.  80. 

Where  the  time  for  pleading  expired  on  ^May  2S, 
on  which  day  all  offices  were  closed  because  the 
day  was  kept  as  the  Queen^s  birthday  instead  of 
the  24th,  which  was  Sunday,  it  was  held  that  the 
rule  of  court  excluding  the  last  day  when  it  fell  on 
tbe  Queen^s  birthday  did  not  apply  to  the  Monday 
following  because  that  day  fell  on  Sunday.  Wil. 
kinson  v.  Britton,  1  Scott,  N.  R.  848, 1  Man.  &  G. 
657.  B.A.B.    . 
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attachment  as  In  thia  case  is  clearly  within 
the  statute.  Judicial  acts  are  designed  to  be 
*such  acta  aa  are  performed  in  the  exercise 
of  jadicial  power."  Hawea,  Jurifidiction  of 
Gourt8»  4.  Bouvier  defln^  Judicial  power 
thus :     "  Belonging  to  or  emanating  from  a 

indge,  as  such;  t£e  authority  vested  in  a 
udge. "  **  Whatever  emanates  from  a  Judge, 
as  such,  or  proceeds  from  a  court  of  Justice, 
is  judicial.*    Be  Cooper,  22  N.  T.  82. 

An  attachment  will  be  allowed  in  an  action 
for  a  claim  before  it  is  due  only  upon  the 
grounda  and  the  conditions  prescribed  by 
statute.  One  of  the  conditions  ia  that  the 
plaintiff  or  his  attorney  shall  make  oath,  in 
writing,  showing  the  nature  of  his  claim. 


and  when  it  will  become  due.  Code,  g  238. 
VHien  the  application  is  made  the  court  or 
Judge  must  determine.  Judicially,  that  the 
action  is  one  of  those  contemplated  by  the 
statute,  and  that  the  showing  is  sufficient  to 
entitle  the  plaintiff  to  an  attachment.  The 
validity  of  the  attachment  under  whicb  the 
defendant  claims  depends  upon  the  order 
made  by  the  Judee  on  the  2oth  day  of  De- 
cember,—a  legal  holiday.  That  order  was  a 
Judicial  act,  expressly  forbidden  by  statute, 
and  is  therefore  void.  Moore  v.  Herron,  17 
Neb.  697. 

It  follows  that  the  Judgment  of  the  Dietriet 
Court  ie  right,  and  should  be  affirmed. 

The  other  Judges  concur     * 
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B.  0.  CHAND08,  Admr..  etc.,  of  Marian  L. 

Bensley,  Deceased,  et  al,,  Respte., 

«. 
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1.  Tlie  decision  by  the  appraisers  ae  to 
what  partlciilar  articlee  or  itema  o' 
property  are  embraced  within  the  gen- 
eral description  of  the  property  oo  which  they 
are  to  appraise  damages  is  final  and  oonoluslve 


where  there  is  nothing  in  the  description  of  the 
property  to  embrace  or  suggest  the  items 
omitted  by  them. 

2*  A  morti^agree  to  whom  inenranoe  is 
made  payable  as  his  interest  may  ap- 
pear* but  who  is  not  entitled  to  the  whole  in- 
surance, need  not  be  made  a  party  to  or  giv^en 
notice  of  an  appraisement  of  damages  to  the 
property  Insured. 

8.  A  submission  to  two  arbitrators  for 
the  appraisal  of  damages  to  insured  property 
which  provides  for  the  selection  of  a  third  'in 
case  of  disagreement**  who  shall  act  with  the 
flxst  two  in  matters  of  dllfcrenoe  only.  Is  a 


HOTB.— J^f  eet  0/  eetUement  hetween  inawer  and 
mortgtMOor  upon  righU  of  mortgagee  to  vhom  Um 
1M  made  pagMe  a»  nis  irderest  may  ajrpear. 


The  statement  by  the  court  in  the  above 
tbat  the  power  or  anthority  of  the  insured  to  en- 
ter into  arbitration  of  a  lots  without  notice  to  the 
mortgagee  has  been  settled  in  favor  of  such  power 
beyond  controversy  by  the  Wisconsin  decisions 
therein  referred  to,  would  not  be  true  if  it  referred 
to  the  decisions  in  other  jurisdictions. 

It  has  been  decided  in  Kentucky  that  a  mortgagee 
to  eutitled  to  be  a  party  to  an  arbitration  on  a  loss 
under  an  insurance  policy  taken  out  by  a  mort- 
gagor and  delivered  to  him  with  an  indorsement 
that  the  l08S»  if  any,  should  be  payable  to  him 
where  the  policy  provides  for  arbitration  on  the 
request  of  either  party.  The  court  holds  that  an 
trbitration  by  the  mortgagor  and  insurer  without 
DOtSce  to  the  mortgagee  does  not  affect  his  rights. 
Bergman  t.  Oommerolal  U.  Assur.  Ck>.  15  L.  B.  A. 
tni.l3Ky.L.Bop.720. 

The  Kentucky  case  cited  as  authority  Harrington 
T.  Fitchburg  Mut.  F.  Ins.  Co.,  124  Mass.  120.  in 
which  the  same  point  was  decided  in  the  same  way, 
tnd  also  Brown  v.  Hartford  Ins.  Go.,  6  B.  L  898, 
which  was  to  the  same  effect. 

A  later  case  decided  by  the  Oourc  of  Appeals  in 
Kew  York  (Hathaway  v.  Orient  Tns.  Oo.  17  L.  B.  A. 
Skit  ISi  N.  T.  400),  has  affirmed  the  lower  court  de- 
siBlon  ctted  in  the  main  case  and  haa  decided  in 
hannony  with  the  cases  above  cited  that  the  rights 
of  a  mortgagee  in  a  policy  payable  to  him  '*as  his 
mortgage  interest  may  appear,"  cannot  be  de- 
feated Iqr  an  accord  and  6ati8faction  between  the 
iDsorer  and  the  owner  of  the  premises  who  pro- 
cored  the  policy  in  his  own  name. 

Tliecase  of  Hall  v.  Philadelphia  Fire  AsBO.,  64  N. 
H.  SOS,  is  precisely  to  the  same  effect  as  the  cases 
■bove  referred  to  and  holds  that  a  mortgagee  to 
whom  a  poMoy  of  insurance  is  made  payable  in 
10L.R.A. 


case  of  loss,  ss  her  interest  might  appear,  was  not 
concluded  by  an  award  by  referees  to  which  she 
was  not  a  party  and  which  was  made  without  no- 
tice to  her.  This  case  is  by  some  peculiar  mistake 
incorrectly  quoted  by  the  court  in  the  main  case, 
which  says  the  mortgsgee  in  the  New  Hampshire 
case  was  held  not  to  be  bound  by  the  award  ^'be- 
cause the  i>ollcy  did  not  provide  for  an  arbitra- 
tion.^^ But  the  report  of  the  case  does  notrshow 
any  such  fact  By  another  peculiar  mistake  the 
court  in  the  main  case  also  says  the  New  Hamp- 
shire case  held  '*that  the  assured  in  such  a  case  had 
the  right  to  sue  alone,  and  that  the  rights  of  the 
mortgagee  would  be  fully  protected  in  that  way 
as  if  she  had  been  Joined  in  the  action."  But  quite 
differently  from  thin  the  New  Hampshire  case  in 
fact  aaid:  *'It  is  not  material  whether  Woodman 
[the  mortgagee]  ioould  or  could  not  maintain  an 
action  in  her  oum  name  against  the  defendants;  if 
she  brings  suit  in  the  name  of  Hall  [the  insured] 
her  interest  as  the  real  plaintiff  wlU  be  ns  fully 
protected  as  if  she  were  the  plaintiff  of  record." 

This  is  something  different  from  saying  the  as- 
sured bad  the  right  to  sue  alone. 

Clearly  the  mortgagee  was  the  real  party  and  the 
assured  merely  a  nominal  party.  Therefore  the 
court  might  well  say  that  the  mortgagee's  rights 
would  be  as  fully  protected  as  if  she  were  the  party 
of  record. 

The  main  case  Is  clearly  in  conflict  with  the  prior 
decisions  which  have  touched  the  exact  question 
presented  by  it  But  they  do  not  deny  the  doc- 
trine upon  which  this  decision  is  based,  that  acts 
of  forfeiture  by  the  insured  may  defeat  the  rights 
of  the  assignee  of  the  policy.  On  this  question  of 
the  effect  upon  an  assignee  of  an  insurance  policy 
of  acts  of  forfeiture  by  the  assignor,  see  a  full  re- 
view and  analysis  of  the  decisions  in  note  to  Hall 
V.  Niagara  F.  Ins.  Go.  (Mich.)  IB  L.  B.  A.  185. 

aA.B. 
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waiver  of  a  provision  In  the  insurance  pollcj  re- 
quiring that  they  "shall  first  select  an  umpire.** 

(January  31,  1808.) 

APPEAL  by  defendant  from  a  Jadgment  of 
the  Circuit  Court  for  WiDDelwgo  County 
Id  favor  of  plaintiffs  in  an  action  brought  to  re- 
coyer  the  amount  alleged  to  be  due  upon  a 
policy  of  fire  insurance.    Reverud, 

The  facts  are  stated  in  the  opinion. 

Mr,  Oabe  Boaek,  with  Messrs,  Mylrea» 
Marehetti  ft  Bird,  for  appellant: 

As  to  the  provision,  ''Loss,  if  any,  payable 
to  mortgagee  as  interest  mav  appear/'— the 
only  effect  thereof  is  to  provide  to  whom  loss 
is  payable,  and  such  mortgagee  does  not  be- 
come a  party  to  the  contract  and  the  conditions 
thereof  do  not  relate  to  mortgagee. 

Pupke  V.  Resolute  F,  Ins.  Co.  17  Wis.  879, 
84  Am.  Dec.  764. 

The  general  principle  laid  down  in  the 
Pupke  Case  has  been  recently  affirmed  by  this 
court  in  QiUett  v.  Liverpoot  A  L.  db  0.  Ins. 
Co.,  78  Wis.  208. 

In  Bates  v.  Equitable  F,  dh  M,  Ins,  Co,  of 
R  I„  77  U.  a  10  Wall.  88.  19  L.  ed.  882,  it 
was  held  that  the  words,  "Payable,  in  case  of 
loss,  to  E.  C.  Bates,"  mean  no  more  than  that 
the  loss  uf  the  assured  shall  be  paid  to  the 
third  party. 

When  a  policy  is  taken  in  the  name  of  the 
mortgagor,  but  the  insurance  is  made  payable 
to  the  mortgagee  in  case  of  loss,  the  contract 
is  with  the  mortgagor,  and  is  for  the  insurance 
of  his  interest.   ■* 

Orostenor  y.  Atlantic  F.  Ins.  Co,  17  N.  Y. 
891;  Perry  v.  LoriUard  F.  Ins.  Co.  61  N.  Y. 
214,  19  Am.  Rep.  272. 

In  case  of  a  breach  in  condition  by  assured, 
mortgagee  cannot  recover.  The  contract  is 
with  the  assured,  not  with  the  mortgagee. 

Loring  y.  Manufacturers  Ins,  Co.  8  Gray, 
28;  Franklin  8af>.  Inst,  y.  Central  Mut,  F,  Ins, 
Co.  119  Mass.  240;  Smithy,  Union  Ins,  Co.  120 
Mass.  90;  Fitc/iburg  Sav,  Bank  y.  Anutson 
Ins.  Co.  125  Mass.  481;  Brunswick  Sao.  Inst, 
y.  Commercial  U.  Ins.  Go,  68  Me.  813,  28  Am. 
Rep.  56;  Baldwin  y.  Phcsnix  Ins.  Co.  10  Ins. 
L.  J.  320;  Necins  y.  Bocking/iam  Mut.  F,  Ins. 
Co,  25  N.  H.  22;  Blanc/iard  y.  Atlantic  Mut. 
F.  Ins.  Co.  88  K  H.  9. 

When  a  policy  is  taken  in  the  name  of  the 
mortgagor  payable  to  the  mortgagee,  the  con- 
tract is  wholly  with  the  mortgagor,  and  the 
mortgagee  nota  party  thereto  or  the  conditions 
thereof.  It  is  the  assured's  and  not  the  mort- 
gagee's interest  that  is  insured. 

The  decision  of  arbitrators  of  the  facts  and 
the  law  is  conclusive,  the  same  as  a  court  of 
last  resort,  that  is  to  say,  if  the  arbitrators 
erred  in  their  judgment  that  policy  "  did  not 
cover  stoves,  bridge,  tramway,  or  either,  the 
assured  is  bound  thereby." 

Shephard  y.  Watrous,  8  Cai.  166;  Mitchell 
y.  Bush,  7  Cow.  185;  Boston  Water  Power  Co, 
y.  Gray,  6  Met.  131;  Morse,  Arbitration  & 
Award,  293;  Russell,  Arbitration  &  Award, 
298;  Burchell  y.  Marsh,  58  U.  8.  17  How.  844, 
15  L.  ed.  96;  Tork  &  C.  B,  Co.  v.  Myers.  59 
U.  S.  18  How.  246,  15  L.  ed.  380;  Liverpool. 
L.  A  O.  Ins.  Co.  y.  Gothring,  99  Pa.  13;  Smit/i 
V.  Brandon  Kaolin  A  Paint  Co,  52  Vt.  469; 
Morse  y.  Bishop,  55  Vt.  231;  Adams  y.  Bingo, 
19L.RA. 


79  Ky.  211;  EartitcU  y,  Pennsyhania  F.  ln$^ 
Co,  60  N.  H.  298;  TruesdaU  v.  Straw,  58  N. 
H.  216;  Pierce  y.  Pierce,  60  N.  H.  856;  Shep- 
ardson  y.  Perkins,  58  N.  H.  855;  American 
Screw  Co.  y.  S/teldon,  12  R.  I.  824;  Shetfy  y. 
Graham,  72  Dl.  158;  MitcheU  y,  Curran,  1 
Mo.  App.  453;  Portsmouth  y.  Norfolk  County. 
81  Gratt.  727;  Forbes  y.  Turner,  54  Ga.  252; 
Beam  y.  Macomber,  88  Mich.  127;  HalsUad  y. 
Seaman,  62  How.  Pr.  426;  Fudickar  y.  Guard- 
ian Mut,  L.  Ins.  Co.  62  N.  Y.  892;  Masury  v. 
Whiton.  Ill  N.  Y.  679;  Ooddardy.  King,  40 
Minn.  164. 

Awards,  as  a  mode  of  settling  disputes, 
should  receive  every  encouragement  from  the 
courts. 

Burchell  y.  Marsh,  supra. 

And  should  be  liberally  construed  to  accom- 
plish the  intent  of  parties. 

Bancroft  y,  Grover,  23  Wis.  468,  99  Am. 
Dec.  195;  Dolph  y.  dement,  4  Wis.  181. 

Missrs.  Hooper  ft  Hooper*  for  respond* 
ents: 

A  policy  of  insurance  upon  a  building  coy* 
ers  every  part  of  it— everything  that  in  anj 
measure  forms  an  essential  element  of  it. 

Wood,  Fire  Ins.  §  88;  Home  Mut,  Ins.  Co,  y. 
Boe,  71  Wis.  88. 

The  omission  of  items  invalidates  the- 
award. 

Barrows  t.  Sweet,  148  Mass.  816:  Algona  y. 
Lotfs  Creek,  64  Iowa,  286;  Canfield  v.  Water- 
town  F  Ins.  Co.  55  Wis.  419. 

The  policy  provides.  "  Loss,  if  any,  payable 
to  Louisa  W.  L.  Goff.  as  her  mortgage  inter- 
est may  appear."  This  is  an  assignment  of 
the  insurance  in  case  of  loss,  and  notice  to  the- 
insurance  company  that  the  mortgagee  has  an 
interest  in  the  property  insured;  and,  in  case 
of  loss,  an  interest  in  the  insurance.  Mrs. 
Goff  was  not  notified  of  the  proceedings  Uy 
appraise. 

The  mortgagee  or  assignee  has  always  been 
given  substantial  rights  and  remedies  corres- 
ponding with  bis  interest  in  the  property,  after 
loss. 

Hammell  y.  London  Q.  Ins.  Co.  50  Wis.  240; 
Manson  y,  Phosnix  Ins.  Co.  64  Wis.  26,  54 
Am.  Rep.  573;  Alkan  v.  New  Hamps/iire  Ins, 
Cb.  68  Wis.  186. 

The  mortgagee  is  not  bound  by  the  acts  of 
the  mortgagor  after  loss. 

Brown  v.  Hartford  Ins.  Co,  6  K  I.  394; 
HaU  y.  Philadelphia  F.  Asso.  64  N.  H.  405; 
Harrington  y,  Fitchburg  Mut.  F.  Ins.  Co.  124 
Mass.  126;  Browning  v.  Home  Ins.  Co.  of 
Columbus,  Ohio,  71  N.  Y.  508,  27  Am.  Rep. 
867 ;  Hathaway  y.  Orient  Ins.  Co.  58  Hun, 
12,    ■ 

The  arbitration  did  not  conform  to  the  re- 
qi  iraoients  of  the  policy. 

Ttie  mortgage  was  entitled  to  have  tho 
mortgagor  and  insurer  comply  with  the  terms 
and  requirements  of  the  policy,  and,  if  arbi- 
tration was  had,  that  it  should  be  in  accord- 
ance therewith.  In  respect  to  this  award,  she 
may  well  say,  **in  hoc  fdern  non  veni."  The 
award  was  void,  because  it  did  not  conform 
to  the  provision  in  the  policy. 

Morse,  Arbitration  &  Award,  p.  243;  Alex- 
ander y.  Cunningham,  111  111.  511;  Adams  y. 
New  York  Bowery  F.  Ins.  Co,  (Iowa)  May  10^ 
1892. 
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The  parlffllily  of  Douglas  and  White,  or  the 
ODCODScioDable  disproportion  of  the  awards  to 
the  true  values,  renders  the  award  void. 

Horse,  Arbitration  &  Award,  pp.  10&-109; 
Stnmg  v.  Strong,  9  Gush.  560,  12  Gush.  185; 
Conrad  v.  JUassasoit  Ins,  Co.  4  Allen,  20;  Bills 
T.  Borne  Ins.  Co.  120  Mass.  845;  Bradshaw  ▼. 
Agricultural  Ins.  Co.  42  N.  Y.  S.  R.  70;  Can- 
jiM  ▼.  Waieriown  F.  Ins.  Co.  55  Wis.  410; 
Van  CorUandt  ▼.  UnderhiU,  17  Johns.  405; 
Feaiherstone  v.  Cooper,  0  Ves.  Jr.  67;  Rs  Flews, 
6  Q.  B.  845;  Bishop  ▼.  Agricultural  Ins.  Co. 
30 N.  Y.  S.  R.  600;  WisTRev.  Stat.  §  8552. 

Orton*  Jl,  delivered  the  opinion  of  the 
court: 

The  facts  8u£9cient  to  raise  the  questions  of 
law  on  this  appeal  are  substantially  as  follows: 
The  appellant  company  issued  its  policy  of  in- 
surance on  the  property  of  Marian  ^nsley, 
deceased,  hereinafter  described,  February  1, 
1880,  for  one  year,  of  $1,000.  The  property 
was  burned  October  18, 1889.  It  was  provided 
in  the  policy  that  "loss,  if  any,  is  payable  to 
one  Louisa  W.  L.  Gon,  as  her  mortgage  in- 
terest may  appear^ "  The  said  Iiouisa  held  a 
mortgage  on  the  property  insured  by  the  as- 
signment of  $10,000  principal  Insurance  in 
other  companies  of  $^,000  permitted,  and  act- 
ual insurance  in  other  companies  taken,  of 
$86,750,  to  contribute  proportionately  to  the 
loss.  The  property  insured,  with  amount  of 
insurance  on  each  class,  are  as  follows:  *'$400 
on  the  frame  water-power  pulp  mill,  building 
and  additions  thereto,  including  iiumes,  situate, 
detached,  in  Gentralia,  Wisconsin;"  "$600  on 
fixed  and  movable  machinery,  millwright 
work,  grindstones,  shafting,  gearing,  belting, 
pulleys,  force  pumps,  water  pipes  and  con- 
nections, implements  and  tools  therein."  The 
jury  found  the  loss  or  damage  sustained  to  the 
first  class  of  property  to  be  $18,500,  and  to  the 
second  class  $16,166;  and  the  mortgage  inter- 
est of  said  Louisa  W.  L.  Goff  in  the  premises 
insured,  to  be  then  $14,720.-  It  will  be  seen 
that  said  mortgage  interest  was  considerably 
less  than  the  entire  insurance.  Judgment  was 
entered  for  the  plaintiff  in  the  sum  of  $868.10, 
and  the  defendant  has  appealed  therefrom. 
The  jury  found,  also,  that  the  value  of  abridge 
leading  to  the  mill,  which  was  destroyed,  was 
$625,  and  of  a  tramway  near  by  was  $500,  and 
of  stoves  and  pipes  in  the  mill  was  $100,  and  the 
^penses  of  clearing  away  the  debris  of  the 
machinery  were  $800.  The  policy  of  insur- 
ance contains  the  following  provision:  "The 
amount  of  sound  value  and  of  damage  to  the 
property  may  be  determined  by  mutual  agree- 
ment between  the  company  and  the  assured; 
or,  if  they  fail  to  agree,  the  same  shall  then, 
at  the  written  request  of  either  party,  be  as- 
certained by  an  appraisal  of  each  article  of 
personal  property,  or  by  an  estimate  in  detail, 
if  a  building,  by  competent  and  impartial  ap- 
praisers, one  to  be  selected  by  each  party,  and 
the  two  so  chosen  shall  first  select  an  umpire 
to  act  with  them  in  case  of  their  disagreement, 
and,  if  the  said  appraisers  fail  to  agree,  they 
shall  refer  their  differences  to  such  umpire; 
and  the  award  of  any  two  in  writing,  under 
oath,  shall  be  binding  and  conclusive  as  to  the 
amount  of  such  loss  or  damage."  The  said 
Chandos,  the  administrator  plaintiff  in  this  ac- 
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tlon,  was  the  genera]  agent  and  attorney  of  the 
assured  in  obtaining  the  insurance  and  in  at- 
tending to  the  matters  of  the  loss.  The  as- 
sured and  the  company  being  unable  to  agree 
as  to  the  damage  and  loss  to  the  property  by 
fire,  the  company,  on  the  80th  day  of  October, 
1880,  demanded  of  the  assured  that  such  dam- 
age and  loss  be  arbitrated  and  appraised  ac- 
cording to  the  above  provision  of  the  policy, 
to  which  the  assured  then  and  there  agreed; 
and  thereupon  thev  entered  into  a  written 
agreement,  signed  Dy  the  assured  by  her  at- 
torney, the  said  Ghandos,  and  by  all  the  insur- 
ance companies  which  had  insured  said  prop- 
erty, whereby  they  selected  and  appointed  two 
appraisers  to  appraise  the  loss  and  damage  to 
the  property  of  the  said  first  class,  and  two 
other  appraisers  to  appraise  the  loss  and  dam- 
age to  the  property  of  the  said  second  class. 
The  said  appraisers,  after  having  made  oath 
to  appraise  and  estimate  said  loss  and  damage 
impartially,  and  to  make  a  just  and  conscien- 
tious award,  and  that  they  were  not  related  to 
either  party,  appraised  the  loss  and  damage  to 
the  property  of  the  said  first  class  at  the  sum 
of  $7,250.48,  and  the  loss  and  damage  to  the 
property  of  said  second  class  at  the  sum  of 
$10,002.50.  The  assured  submitted  to  the  ap- 
praisers a  schedule  of  the  property  lost  or 
damaged,  and  such  schedule  did  not  include 
the  bridge  or  tramway,  or  the  stoves  and  pipe, 
or  the  clearing  away  the  debris  of  the  ma- 
chinery, and  those  items  were  not  claimed  be- 
fore the  appraisers  to  t>e  included  in  the  policy 
or  loss,  and  the  appraisers  therefore  did  not 
consider  them.  The  defendant  company,  be- 
fore the  time  of  answering,  offered  judgment 
to  be  taken  against  it  for  the  sum  of  $503.70, 
the  amount  claimed  to  be  due  according  to  the 
appraisement,  with  interest  thereon,  together 
with  the  costs  and  disbursements  of  the  action. 
The  plaintiff  offered  evidence  tending  to  prove 
that  the  amount  of  the  loss  on  the  property  in 
the  said  first  class,  was  from  $10,000  to  $22,000; 
and  on  the  property  on  the  said  second  class 
was  from  $12,000  to  $34,000,  and  the  defend- 
ant relied  upon  said  award  of  the  appraisers. 
The  circuit  court  held  the  award  of  the  ap- 
praisers void,  and  did  not  consider  it  for  the 
reason,  as  it  is  said,  that  the  mortgagee  never 
consented  to  the  appointment  of  the  appraisers, 
and  was  not  represented  in  the  matter  of  the 
appraisement  in  any  way,  and  never  couitcntcd 
thereto.  The  objections  to  the  appraisement 
by  the  learned  counsel  of  the  respondent,  are: 
iirst,  that  the  said  items  of  the  bridge,  tram- 
way, stoves  and  pipe,  and  debris,  were  not 
considered  by  the  appraisers;  second,  that  the 
mortgagee  was  not  a  party  to  the  awards,  and 
had  no  notice  thereof;  third,  that  the  appraise- 
ment was  not  in  compliance  with  the  provis- 
ions of  the  policy  in  this:  that  the  appraisers 
did  not  first  appoint  an  umpire  before  acting; 
fourth,  that  the  two  appraisers  selected  by  the 
company  were  not  impartial.  The  learned 
counsel  of  the  appellant  contends  that  the  ap- 
pmisement  was  strictly  according  to  the  pol- 
icy, and  the  awards  are  binding  and  conclu* 
sive  as  to  the  amount  of  such  loss  or  damage, 
and  that,  therefore,  the  iud^ent  should  be 
reversed.  The  above  objections  will  be  con- 
sidered in  their  order,  as  the  only  material 
questions  in  the  case. 
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1.  As  to  the  omission  from  the  award  of  the 
items  named,  it  is  not  at  all  certain  that  they 
are  embraced  within  the  description  of  the 
property  insured,  and  there  is  no  evidence  con- 
clusive of  the  question.  The  schedule  sub- 
mitted by  the  assured  to  the  appraisers  did  not 
contain  these  items,  nor  did  the  assured  re- 
quest the  appraisers  to  appraise  ihem,  or  call 
their  attention  to  any  such  omission.  If  they 
ought  to  have  been  specially  considered  by  the 
appraisers,  and  were  not,  it  was  the  fault  of 
the  assured,  of  which  she  ought  not  to  com- 
plain. There  is  nothing  in  the  description  of 
the  property  that  would  embrace  or  suggest 
these  items.  The  appraisers  are  presum^  to 
have  used  their  best  Judgment  in  ascertaining 
what  particular  articles  or  items  of  property 
were  embraced  within  the  words  of  general 
description,  and  their  decision  of  the  question 
is  final  and  conclusive.  MiteheU  v.  Bush,  7 
Cow.  185;  BurcheiU  v.  Marsh,  f^V.  B.  17 How. 
849,  16  L.  ed.  99;  Morse,  Arb.  296;  Sliarman 
V.  Bell,  5  Maule  &  S.  504;  BundeU  v.  La  Fleur, 
6  Allen,  480;  Fudickar  v.  Guardian  Mvt.  L. 
Ins.  Co,  62  N.  Y.  892.  In  the  great  case  of 
Boston  Water  Power  Co,  v.  Cray,  6  Met  181, 
Chief  Justice  Shaw  said:  '*In  general,  arbi- 
trators have  full  power  to  decide  upon  ques- 
tions of  law  and  fact,  which  directly  or  in- 
cidentally arise  in  considering  and  deciding 
the  questions  embraced  in  the  submission. 
When  not  limited  by  the  terms  of  the  submis- 
sion, they  have  authority  to  decide  questions 
of  law  necessary  to  the  dfecision  of  the  matter 
submitted,  because  they  are  judges  of  the  par- 
ties' own  choosing."  This  objection  was  not 
sustained. 

2.  That  the  mortgagee  was  not  a  party  to 
the  appraisement,  and  had  no  notice  of  it,  is  an 
objection  of  much  more  importance.  All  of  the 
insurance  policies  contain  the  same  direction 
"of  loss  payable  to  Louisa  W.  L.  Qoff,  the 
mortgagee,  as  her  interest  may  appear."  To 
determine  whether  she  was  entitled  to  all  the 
insurance,  all  of  the  policies  of  insurance  must 
be  considered  together  as  one  policy,  and  at 
the  time  when  the  loss  occurred,  and  not  since 
it  has  been  determined  in  this  case  whether 
the  loss  is  less  or  more  than  the  mortgage. 
To  determine  the  question  whether  the  mort- 
gagee ought  to  have  had  notice  of  the  appoint- 
ment of  the  appraisers,  and  have  been  a  party 
to  the  appraisement,  it  is  important  to  know 
whether  at  that  time  it  appeared  that  she  was 
entitled  to  the  whole  insurance.  Nearly  all, 
if  not  all,  the  authorities  cited  by  the  learned 
counsel  of  the  respondents,  which  hold  that 
the  mortgagee  is  the  sole  party  in  interest  in 
the  insurance,  and  must  be  represented  in  the 
arbitration  or  other  adjustment  of  the  loss,  are 
cases  where  the  direction  is  to  pay  the  whole 
hisurance  to  the  mortgagee  or  other  third  per- 
son, who  thereby  becomes  the  assignee  of  the 
policy  and  the  loss.  In  this  case  it  could  not 
be  known  what  Interest  the  mortgagee  might 
have  in  the  insurance,  or  what  interest  in  her 
might  appear.  First^  her  interest  was  not  com- 
mensurate with  the  msurance;  second,  it  was 
not  known  what  part,  if  any,  of  the  mortgage 
would  remain  unpaid  by  the  mortgagor,  it 
was  therefore  uncertain  what  interest  the  mort- 
gagee had,  if  any,  in  the  insurance:  and  the 
assured,  as  the  mortgagor^  had  at  least  the  con- 
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trolling  interest  in  it.  She  "was  the  owner  of 
the  property  and  of  the  equity  of  redemption 
hi  the  mortgage  premises,  and  as  much  or 
more  interested  in  paying  the  mortgage  as  or 
than  the  mortgagee  in  obtaining  payment.  It 
follows  that  in  all  cases  where  the  language  of 
direction  is  that  the  insurance  should  be  paid 
to  the  mortgagee  "as  her  interest  may  appear," 
the  assured  mortgagor  remains  the  responsible 
party,  or  the  party  in  interest,  to  control  the 
insurance  and  the  adjustment  of  the  loss.  This 
is  the  dibtinction,  as  I  understand  it,  which 
divides  the  authorities  on  the  question.  In 
Brown  v.  Eartford  Ins.  O?.,  6  R  I.  894,  cited 
by  respondents'  counsel,  the  direction  was, 
'*iosa  or  damage  payable  to  the  mortgagee." 
It  was  held  that  this  was  an  unconditional  as- 
signment of  the  policy  and  the  loss,  and  that 
the  assured,  or  mortgagor,  had  no  interest  in 
it,  and  that  it  made  no  difference  whether  the 
mortgage  money  was  unpaid  or  not  It  was 
therefore  held  that  the  mortgagee  was  entitled 
to  control  the  adjustment  of  the  loss,  or  any 
arbitration  for  that  purpose.  In  Haihaway  v. 
Orient  Ins,  Co,,  58  Hun,  602,  the  mortgagor 
agreed  to  have  the  premises  insured,  and  as- 
sign the  policy  to  the  mortgagee.  He  obtained 
the  insurance,  but  did  not  so  assign  the  policy 
to  him.  It  was  held  that  the  mortgagee  was  en- 
titled to  all  the  insurance  moneys,  as  an  as- 
signee, and  must  have  notice  of  any  adjust- 
ment of  the  loss.  The  cases  cited  in  the 
opinion  are  cases  of  a  full  assignment  of  the 
policy;  and  the  court  held  also  that  such  cases 
did  not  conflict  with  those  cited  by  the  coun- 
sel on  the  other  side,  when  the  insurance 
money  was  payable  to  the  mortgagee  "as  his 
interest  might  appear,"  or  where  there  was  not 
a  full  assignment  of  the  policy.  In  the  case  of 
UaU  V.  Pfiiladelphia  F,  Asso,,  64  N.  H.  405, 
the  insurance  was  payable  to  the  mortgagee 
"as  her  interest  might  appear."  The  assured 
brought  the  suit,  and  the  defendant  pleaded 
that  he  was  concluded  by  an  arbitration  a;^reed 
upon.  The  couf  t  held  that  the  assured  in  such 
a  case  had  the  right  to  sue  alone,  and  that  the 
rights  of  the  mortgagee  would  be  fully  pro- 
tected in  that  way,  as  if  she  had  been  joined 
in  the  action;  and  that  the  assured  had  the 
right  to  do  anything  within  the  contract,  even 
to  a  breach  or  the  conditions  and  forfeiture. 
But  here  the  matters  of  the  loss  were  submit- 
ted to  referees  by  an  agreement  of  the  parties, 
and  they  adjusted  them  at  a  sum  less  than  the 
mortgage  debt.  The  question  was  whether 
the  mortgagee  was  bound  by  such  an  award 
without  her  consent  It  was  held  that  she 
was  not,  because  the  policy  did  not  provide 
for  an  arbitration.  If  it  had  so  provided,  the 
support  of  the  decision  is  that  the  mortgagee 
would  have  been  bound.  This  case  is  not, 
therefore,  an  exception  to  the  authorities 
cited  on  the  other  side,  and  is  against  the 
contention  of  the  learned  counsel  of  the  re- 
spondent. This  case  is  in  accord  with  2  Morse, 
Fire  Ins.  1122,  and  Martin  v.  Franklin  F, 
Ins,  Co,,  88  N.  J.  L.  140,  20  Am,  Rep.  872: 
"That  the  mere  designation  of  another, 
to  whom  the  insurance  is  payable,  does  not 
alter  the  contract  of  insurance  in  the  least  It 
is  still  the  owner  of  the  property  who  is  insured, 
and  the  continued  valiaity  of  the  policy  is  de- 
pendent upon  the  performance  by  him  of  the 
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conditions  embraced  In  it."*  It  is  doubtful 
whether  a  case  can  be  found  that  holds  that  any- 
tbiog  less  than  a  complete  and  unconditional 
assignment  of  the  policy  will  take  away  the 
right  of  the  assured  to  sue  on  it,  and  to  do  any 
act  in  respect  to  the  loss,  or  its  adjustment 
within  the  provisions  of  the  contract,  without 
consulting  the  person  named  in  the  policy  to 
receive  the  money  after  the  amount  is  deter- 
mined. In  all  such  cases  the  mortgagee  may 
be  said  to  have  a  conditional  interest  in  the 
policy,  and  it  may  be  proper  for  the  assured  to 
consult  him  in  any  adjustment  of  the  loss,  or 
even  join  him  as  a  party  plaiDtiff,  as  in  Winne 
V.  Niagara  F.  Ins.  Co.,  91  N.  Y.  185;  but  it  is 
neither  imperative  nor  necessary.  The  owner 
of  the  premises  has  an  insurable  Interest,  and 
be  is  the  assured  and  the  only  party  to  the  con- 
tract, and  personally  bound  oy  its  conditions, 
and  he  has  the  power  to  do  anything  within  the 
terms  of  the  contract,  with  or  without  the  con- 
fieot  of  the  mortgafi:ee.  1  Wood,  Fire  Ins.  §  299. 
Where  there  is  a  direction  that  the  money  be 
paid  to  the  holder  of  a  trust  deed  of  the  prem- 
ises, the  assured  is  the  proper  party  to  bring 
and  control  the  suit.  Thatch  v.  Metrapoie  Im. 
Co.  8  McCrary,  8b7,  11  Fed.  Rep.  29.  The  in- 
terest of  the  mortgagor  and  mortgagee  are  not 
the  same,  but  adverse;  and  if  both  are  loined 
in  the  suit,  or  if  tbev  have  equal  power  in  the 
adjustment  of  the  loss,  they  might  disagree. 
The  mortgagor  has  at  least  the  right  to  be  pres- 
ent when  the  amount  due  on  the  mortgage,  and 
the  mortgagee's  interest  in  the  insurance 
moneys,  are  determined.  Irreconcilable  con- 
flict between  them  might  occur.  One  or  the 
other  must  have  full  control,  not  only  of  the 
adjustment  of  the  loss,  but  of  the  action.  The 
assured  is  the  party  named  In  the  contract,  and 
hound  by  it,  and  the  one  to  whom  the  insur- 
ance company  is  bound;  and  in  such  a  case  as 
this  the  authorities  seem  to  agree  that  the  as- 
sured is  the  only  person  to  be  consulted  In  de- 
termining the  amount  of  the  loss,  and  that  he 
is  the  only  party  to  bring  and  control  the  ac- 
tion. **In  such  case  the  contract  is  with  the 
mortgagor,  and  for  the  insurance  of  his  in- 
terest, and  the  interest  of  the  mortgagee  is  not 
hisured."  The  insurance  money  is  due  to  the 
mortgagor,  and  when  ascertained  it  is  payable 
to  the  mortgagee.  The  mortgagor  must  bring 
tbe  suit,  and  if  he  cannot  recover  the  mort- 
gagee could  not.  Oro&venor  v.  Ailaniie  F,  Ins. 
Co.  17  N.  Y.  891.  To  the  same  effect  is  Perry 
▼.  I/mUard  F.  Ins.  Co.  61  N.  Y.  214, 19  Am. 
Rep.  272.  The  insurance  is  upon  the  property 
of  the  assured,  and  not  on  the  interest  of  the 
mortgagee.  The  direction  to  pay  the  money 
to  tbe  mortgagee  according  to  his  interest  is 
contingent  on  its  recovery.  Brunswiefc  8av. 
hist.  V.  Oomnwreial  U.  Ins.  Co.  63  Me.  818,  28 
Am.  Rep.  56.  In  a  case  like  this  the  mortgagee 
la  not  the  assignee  of  the  policy,  and  his  rights 
may  be  affected  by,  and  subject  to,  the  acts  of 
the  assured.  Loring  v.  Manvfacturers  his.  Co, 
8  Qrav,  28.  The  same  principles  are  held  in 
tiunmn  8av.  Iiui.  v.  Central  Mut.  F,  Ins. 
Oo.  119  Mass.  240;  Smith  ▼.  Union  Ins.  Co. 
120  Mass.  90;  Fitehburg  8av,  Bank  r.  Amaton 
Im.  Co.  125  Mass.  481. 

This  principle  Is  well  illustrated  in  mutual 
bsuranoe.  The  action  must  be  brought  by  the 
party  to  the  policy  who  gave  the  premium 
WL.R.A. 


note,  and  is  a  member  of  the  company,  and  not 
by  the  mortgagee.  Nevins  v.  Bockingha m  Mu t, 
F.  Ins.  Co.  25  N.  H.  22:  and  the  same  in  Blanch^ 
ard  V.  Atlantic  Mut.  F.  Ins.  Co.  88  N.  H.  9.  In 
Baldwin  v.  Phcmix  Ins.  Co.  60  N.  H.  164,  the 
same  principles  are  laid  down  as  in  Loring  v. 
Manufacturers  Ins.  Co,  suvra.  Where  the  loss 
ispayable  to  another ''as  his  interest  may  ap- 
pear*^  is  not  an  assignment  of  the  policy,  or  a 
stipulation  to  pay  to  such  person  the  whole 
loss;  and  he  cannot,  therefore,  bring  the  suit. 
Tfiateh  V.  Metropols  Ins.  Co.  supra. 

There  are  other  authorities  cited  in  appellant's 
brief  to  tJbe  same  effect,  to  which  reference  may 
be  had.  I  have  continued  this  investigation 
(perhaps  too  long)  because  there  has  been  some 
confusion,  if  not  conflict,  of  the  authorities, 
and  a  wide  and  candid  difference  of  opinion 
between  the  eminent  counsel  in  this  case  oil 
tills  question. 

It  is  claimed  by  the  learned  counsel  of  the 
appellant  that  this  case  is  ruled  by  Pupke  y. 
Resoiuts  F.  Ins.  Co.,  17  Wis.  379,  84  Am.  Dec. 
754.  In  that  case  Wise  A  Co.  were  the  as- 
sured, and  after  the  fire  they  assi^ed  their  in- 
terest in  the  policy  to  the  olaintiffs,  with  the 
consent  of  the  company.  On  the  trial  the  de- 
fendant company  offered  to  prove  that  in  the 
examination  of  the  assured  in  relation  to  the 
loss,  subsequent  to  the  assignment.  Wise  &  Co. 
presented  false  and  altered  bills  of  purchase^ 
etc.,  to  defraud  the  company;  and  the  witness 
was  a^ed  what  took  place  on  said  examina- 
tion, in  order  to  prove  that  the  assured  com- 
mitted such  a  fraud  In  the  proofs  of  loss  as 
invalidated  the  policy.  The  circuit  court  sus- 
tained the  objection,  on  the  ground  that,  after 
the  assignment  of  the  policy,  the  assured  could 
do  nothing  to  defeat  the  policy.  The  same 
question  was  presented  in  other  lorms  with  the 
same  ruling.  The  court  held  such  ruling  er- 
roneous, mr.  Justice  Paine  said  In  his  opi nion: 
''Such  consent  [of  the  company  to  tbe  assign- 
ment] only  authorizes  the  assignee  to  be  sub- 
stituted as  payee  in  case  a  liability  to  pay 
accrues  accordine  to  the  terms  and  conditions 
of  the  policy.  But  if  those  terms  .and  condi- 
tions are  not  complied  with,  then  there  is  never 
any  liability  to  pay  anybody,  and  it  is  imma- 
terial whether  the  violation  occurs  after  or  be- 
fore the  loss.  If  it  be  such  violation  as  would 
defeat  a  recovery  by  the  party  originally  in- 
sured, it  must  have  like  effect  as  against  the 
assignee."  The  only  reason  why  this  decision 
is  not  in  point  is  that  It  goes  beyond  tbe  neces- 
sities of  this  case.  Here  there  is  no  assignment 
of  the  policy.  It,  of  course,  follows  from  this 
decision  that,  If  the  assured  in  such  a  case  can, 
by  his  action  after  the  assignment,  defeat  the 
policy,  much  more  can  he  do  anything  author- 
ized, or  required  by  the  terras  of  the  policy  in 
this  case,  in  the  adjustment  or  arbitration  of 
the  loss,  without  the  knowledge  or  consent  of 
the  mortgagee.  This  decision  is  also  against 
that  class  of  cases  cited  by  the  learned  counsel 
of  the  respondents,  in  which  the  policy  had 
been  assigned,  and  in  short  leaves  no  authority 
or  argument  against  the  contention  of  the  ap- 
pellant. It  may  be  somewhat  ditlicult  to 
reconcile  the  above  case  with  App^don  Iron 
Co.  V.  British  America  Assur.  Co.,  46  Wis.  28, 
and  EammelY.  London  L.  Ins.  Co.,  50  Wis.  240, 
where  the  mortgage  debt  is  greater  than  the 


820 


WlBCONBUI  SUFBBHB  COURT. 


Jan., 


sum  Insured.  Tut  tlie  conflict,  if  any,  iB  more 
in  the  theory  of  such  cases  tLan  in  practical 
effect.  The  mortgagor  or  assured  still  remains 
the  respoDsibie  party  and  may  by  his  acta  of 
omission  or  commission  invalidate  the  policy. 
Mr,  Justice  Cole,  in  the  first  of  those  cases  sug- 
eests  tibiat  if  the  company  in  such  case  might 
declare  the  policy  forfeited  by  reason  of  such 
acts  of  the  mortgagor,  good  faith  would  re- 
quire It  to  notify  the  mort^gee,  to  give  him 
an  opportunity  to  protect  himself  by  other  in- 
surance. This  gives  force  to  the  principle 
that  the  insured  or  mortgagor  has  full  control 
over  the  insurance  without  regard  to  the  mort- 
gagee. I  think  we  may  properly  say  that  the 
question  involved  in  this  case,  as  to  the  power 
or  authority  of  the  insured  to  enter  into  the 
arbitration  without  notice  to  the  mortgagee, 
has  been  settled  in  these  cases  in  favor  of  such 
power  beyond  controversy,  and  that  is  suffi- 
cient. The  general  principle  established  by 
the  authorities  and  supported  by  reason  is  that 
In  such  a  case  as  this  the  assurea  occupies  the 
aame  relation  to  the  insurance  as  the  sole  party 
to  the  contract  in  all  respects  except  the  pay- 
ment of  the  money  to  the  mortgagee  as  his 
interest  may  appear,  as  if  there  was  no  such 
clause  in  the  policy.  We  must  hold,  there- 
fore, that  the  assured  had  the  right  and  power 
to  enter  into  the  appraisement  or  arbitration, 
according  to  the  terms  of  the  contract,  with- 
out notice  to  the  mortgagee  and  without  his 
approval. 

8.  The  omission  of  the  appraisers  to  first  ap- 
point an  umpire  before  they  proceeded  to  ap- 
praise the  loss,  does  not  invalidate  their  award. 
This  objection,  at  first  blush,  would  seem  to  be 
technical.  The  provision  of  the  policy  is  that 
**  the  two  [appraisers]  so  chosen  shall  first  se- 
lect an  umpire  to  act  with  them  in  case  of  their 
disagreement,  .  .  .  and  the  award  of  any 
two  in  writing,  under  oath,  shall  be  binding 
and  conclusive,"  etc.  Such  third  person  is  not 
strictly  an  umpire.  An  umpire  acts  alone  in 
hearing  the  whole  case  de  now  in  case  of  dis- 
agreement of  the  arbitrators.  He  is  a  third 
arbitrator,  lo  be  called  in  to  act  with  the  oth- 
ers after  disagreement,  and  then  any  two  of 
them  make  the  award.  Morse,  Arbiiralion  & 
Award,  241.  I  find  no  evidence  in  the  record 
that  the  appraisers  did  not  first  appoint  such  a 
person.  I  may  have  overlooked  the  evidence. 
The  report  or  award  of  the  arbitrators  is  silent 
on  the  subject.  May  It  not  be  presumed  that 
they  did  appoint  an  umpire  at  the  proper 
time,  according  to  the  policy?  They  are  not 
required  to  report  the  fact,  or  to  make  the  se- 
lection in  writing.  They  may  have  selected 
an  umpire,  and  notified  him  of  his  selection 
for  anything  that  appears.  It  is  the  duty  of 
the  appraisers,  and  not  of  the  parties,  and  if 
they  neglected  it,  it  was  not  the  fault  of  either 
party.  If  the  parties  are  responsible  for  the 
omission,  then  they  both  waived  it,  being 
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present,  and  not  requiring  the  appraisers  to 
make  the  selection.  In  the  submission  they 
say  that,  "  in  case  of  disagreement,  the  said 
ai)praiser8  shall  select  a  third,  who  shall  act 
with  them  in  matters  of  difference  only." 
This  is  a  waiver  of  record,  and  both  parlies 
ought  to  be  estopped,  and  such  it  clearly  the 
law.  Where  an  umpire,  strictly  speaking,  had 
been  appointed,  and  should  have  acted  alone, 
and  be  acts  with  the  arbitrators,  and  joins 
with  them  in  making  the  award,  (a  very  mate- 
rial departure  from  the  submission)  the  parties 
present  consented  to  it,  and  thereby  waived  all 
objection  to  it.  Morse,  Arbitration  &  Award, 
841;  Haven  v.  Winnitimmet  Oo.  11  Allen.  877, 
88  Am.  Dea  512;  MuUim  v.  Arndd,  4  Sneed, 
262;  Butler  y.  New  T<yrk,  1  Hill,  489,  and  other 
cases  in  note  B.  An  umpire  wrongly  chosen 
by  lot  will  not  invalidate  the  award  if  the 
parties  proceeded  to  a  hearing  before  him 
with  knowledge  of  the  improper  manner  of 
his  selection.  Morse,  Arbitration  &  Award, 
248;  Graham  v.  Gh-aham,  12  Pa.  128.  This 
was  a  matter  much  more  material  than  the 
time  of  his  appointment,  which  is  generally 
not  material,  and  merely  directory.  The  par- 
ties proceeding  before  an  umpire  improperly 
appointed  by  the  arbitrators  waive  all  objec- 
tion to  his  appointment.  Morse,  Arbitration 
&  Award,  248;  EnotolUm  v.  Homer,  80  Me. 
552.  The  time  when  an  act  is  to  be  done, 
either  by  contract  or  by  the  law,  is  not  essen- 
tial when  it  mayaa  well  be  done  later.  Hall 
V.  DOaplainefi  Wis.  206, 68  Am.  Dec.57.  The 
umpire  here  can  act  only  after  disagreement 
of  the  arbitrators.  Until  then  an  umpire  is 
not  necessary.  He  can  act  as  well,  and  with 
the  same  effect,  if  appointed  when  such  a  con- 
tingency occurs.  The  time,  therefore,  fixed 
in  the  contract,  is  not  essential  or  materiaL 
There  is  only  one  case  to  be  found  in  which  it  is 
held  that  this  omission  to  appoint  an  umpire 
before  the  arbitrators  entered  upon  their  duties 
in  such  a  case  invalidated  the  award.  That 
case  is  Adams  v.  New  York  Bowery  F,  Ins, 
Co,  (Iowa,)  61  N.  W.  Rep.  1149.  The  opin- 
ion is  very  brief,  and  covers  other  questions 
also,  and  to  this  point  it  cites  no  authority,  and 
gives  no  reason.  We  cannot  follow  such  an 
authority  lo  set  aside  an  award  of  arbitrators 
for  such  a  merely  technical  omission. 

4.  The  objection  that  the  two  arbitrators  se- 
lected by  the  company  were  not  impartial  is 
not  supported  by  any  evidence  whatever,  and 
the  court  refused  to  submit  any  such  issue  to 
the  jury.  The  fact  that  these  two  appraisers 
agreed  with  the  two  selected  by  the  assured  In 
every  particular  is  sufficient  evidence  that  they 
alone  were  not  partial  or  corrupt,  and  that 
their  award  is  just  and  fair. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded,  with  direction 
to  render  judgment  on  and  according  to  the 
award  of  the  appraisers. 
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1.  A  eonductor  requiring  an  intoad- 
eated  maA  to  leave  the  train  for  non- 
liayment  of  fkre  does  not  render  the  carrier 
Uable  for  the  death  of  the  man  from  ezpoeure, 
where  the  conductor  did  not  have  reasonable 
ground  to  believe  that  the  man  was  unable  to 
find  his  war  or  walk  to  the  nearest  house  or  to 
the  railroad  station,  or  even  to  his  own  father^s 
house,  which  was  not  far  away. 

8.  A  eomewhat  intoxicated  pmmeng^er 
whogpets  off  safely  without  assistance* 
when  told  that  he  mnst  pay  his  fkre 
or  leave  the  train,  and  whom  the  conductor 
has  seen  a  few  minutes  before  in  an  eating  house 
demanding  food  and  acUng  somewhat  boister- 
ously may  be  reasonably  supposed  to  be  capable 
of  reaching  a  place  of  safety  where  he  is  left  in 
the  erening,  when  it  is  neither  raining  nor  firees- 
ing.  within  200  yards  from  a  dwelling-house,  and 
not  far  from  the  railroad  station. 

8.  Aeondnetorisnotboondtoactnpon 
the  volunteered  opinicm  of  a  passen- 
ger as  to  the  physical  or  mental  state  of  a 
drunken  man  who  has  been  expelled  from  the 
train  where  he  has  no  leasonable  ground  to  be- 
lieve that  the  man  Is  unable  to  find  a  place  where 
hewUlbesafe. 


(February  9,  1603.) 

APPEAL  by  defendant  from  a  ludgment  of 
the  Superior  Court  for  LiDColD  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  negligent  expulsion  of 
plaintiff's  intestate  from  defendant's  train 
when  in  such  a  state  of  intoxication  that  he 
was  unable  to  take  care  of  himself  and  per- 
ished from  exposure.    Revened. 

At  the  trial  the  eTidence  of  L.  L.  Smith  was 
to  the  effect  that  Murdock,  the  deceased,  was 
in  Smith's  employ,  was  of  good  habits,  and 
good  character  for  honesty  and  industry. 
Witness  paid  deceased  |9  or  $10  on  the  even- 
ing of  bis  death  and  he  started  for  home  after 
getting  a  quart  of  whiskey,  half  of  which  ho 
gave  away. 

Alderman,  the  conductor  of  the  train,  testi- 
fied that  Murdock  boarded  his  train  at  Stanly 
Creek  having  a  second  class  ticket  to  Iron  Sta- 
tion. That  the  train  stopped  eighteen  minutes 
at  Iron  Station,  and  witness  saw  the  negro 
outside  the  eating  house  cursing. 

Another  witness  testified  that  white  the  pas- 
sengers were  eating  at  Iron  Station  he  heard  a 
noise  outside  the  house  and  went  to  the  door 
and  found  deceased  there  who  said  he  wanted 
a  pair  of  boots.  Witness  slammed  the  door. 
Deceased  said  he  would  shoot.  Was  cursing. 
When  all  got  through  eating  witness  went  out 
doors  and  deceased  was  on  the  porch.  Wit- 
ness asked  him  what  he  wanted;  he  replied, 
something  to  eat,  which  was  given  him,  and 


NoTB.— JSzposure  of  drunken  •poMenger  to  danger  hy 
ejeetUmfrom  car. 

The  doctrine  of  the  main  case  is  fully  supported 
by  the  authorities  and  the  decisions  on  the  subject 
vary  but  UtUe  except  as  the  facts  involved  re- 
quire different  applications  of  the  same  principles. 

The  general  rule  L«,  as  stated  in  the  opinion  In 
the  above  case,  that  willful  or  wanton  exposure  of 
an  ejected  passenger  to  danger  of  life  or  limb,  al- 
though the  danger  is  due  to  his  helpless  condition 
resulting  from  Intoxication,  will  render  the  carrier 
liable;  but  the  cases  also  clearly  establish  the  rule 
applied  in  the  above  case  that  partial  intoxication 
which  does  not  render  a  passenger  presumably  un- 
able to  take  care  of  himself  will  not  necessarily 
render  the  carrier  liable  for  injuries  received  by 
him  after  ejection  from  a  train. 

In  Meyer  v.  Pacific  R.  Ck>..  40  Mo.  161,  a  railroad 
company  was  held  liable  for  putting  a  drunken 
passenger  off  from  a  car  In  so  negligent  a  manner 
that  he  fell  between  cars  and  was  Injured. 

In  Louisville,  G.  &  L.  R.  Co.  v.  Sullivan,  81  Ky. 
64,  SO  Am.  Rep.  18S,  a  carrier  was  held  liable  for 
putting  a  passenger  off  when  he  was  incapable  of 
taking  care  of  himself  because  or  intoxication  and 
leaving  him  in  his  helpless  condition,  where  the 
anow  was  deep  and  while  the  weather  was  Intense- 
ly cold,  in  consequence  of  which  he  was  frozen. 

In  Cincinnati,  I.  St.  L.  &  C.  R.  Go.  v.  Cooper,  6  L. 
B.  A.  241, 120  Ind.  409,  also  it  was  decided  that  the 
drunken  condition  of  a  passenger  would  not  ex- 
cuses carrier  from  liability  for  negligently  leav- 
ing him  exposed  on  a  railroad  track  where  he  had 
fallen  from  a  train  through  the  carrier^s  fault  and 
while  he  was  dazed  and  his  mental  faculties  im- 
paired in  consequence  of  the  fall. 

In  that  case  the  passenger  while  Intoxicated  had 
endeavored  to  alight  from  the  train  in  the  usual 
manner  and  had  been  thrown  violently  to  the 


ground  rendering  him  unconscious,  by  a  sudden 
start  of  the  train,  yet  with  knowledge  of  his  Injury 
and  of  the  fact  that  he  continued  in  a  dazed  and 
partially  unconscious  condition,  no  precautions 
were  taken  to  prevent  injury  to  him  by  subsequent 
trains. 

But  where  a  passenger  was  not  so  drunk  as  to  be 
helpless  but  was  boisterous,  and  followed  the  con- 
ductor from  one  car  to  another  with  a  knife 
threatening  to  kill  him,  causing  general  excite- 
ment among  the  passengers,  and  after  being  locked 
out  of  the  ladies*  oar  slyly  pulled  the  bell-rope  and 
caused  the  train  to  stop,  it  was  held  that  his  ejec- 
tion from  the  train,  although  in  the  night,  but 
when  It  was  not  too  dark  to  see  the  track  distinct- 
ly, and  when  the  weather  was  not  cold  or  in- 
clement, did  not  make  the  carrier  liable  for  his 
death  where  he  was  run  over  and  killed  by  an- 
other train.  Louisville  &  N.  R.  Go.  v.  Logan,  3  L. 
R.A.80,88Ky.23S. 

Again,  in  Missouri  Pac.  R.  Go.  v.  Evans,  1  L.  R. 
A.  478,71  Tex.  961,  where  a  parilally  Intoxicated 
passenger  by  voluntary  and  rational  acts  showed 
that  his  condition  was  that  of  partial  drunkenness 
only,  it  was  held  not  to  be  negligence  on  the  part 
of  the  railroad  company  to  put  him  off  the  train  in 
the  neighborhood  where  he  had  passed  his  life 
where  houses  were  near  and  when  the  weather  was 
not  inclement.  The  court  said  he  was  left  where 
with  ordinary  care  on  bis  part  he  was  in  no  danger. 
A  Judgment  against  the  railroad  company  was  re- 
versed because  the  charge  of  the  court  impressed 
upon  the  Jury  that  the  use  of  ordinary  care  by  the 
passenger  was  excused  or  dispensed  with  by  reason 
of  his  intoxication,  and  It  was  said  that  on  a  new 
trial  the  Issues  of  fact  for  the  Jury  would  be  as  to 
the  negligence  of  the  railway  company  or  the  pas- 
senger without  reference  to  whether  he  was  drunk 
or  sober. 


See  also  23  ]..  R.  A.  758  j  31  L.  R.   A,  372;  42  L.  R.  A.  6G4. 
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be  told  witness  to  get  money  out  of  his  pocket 
for  pay.  Witness  did  not  charge  deceased 
anything  for  the  food.  Deceas^  had  been 
drinking  so  that  when  witness  went  out  of  the 
house  deceased  fell  upon  the  porch.  Shortly 
afterward  deceased  started  for  the  train,  which 
was  100  feet  distant,  walking  briskly. 

W.  H.  Miller  testified  that  he  was  on  the 
train  when  deceased  got  on  at  Iron  station.  De- 
ceased sat  down  on  the  corner  of  a  seat  and 
made  a  noise  like  singing.  Shortly  afterward 
the  conductor  came  and  asked  him  for  a  tick- 
et and  he  said  "No."  Asked  if  he  had  mone^. 
Deceased  replied,  '*No."  The  conductor  said 
he  would  have  to  get  off. 

Here  the  plaintiff  proposed  to  prove  by  the 
witness  that,  just  as  the  train  moved  off,  the 
conductor  turned  from  the  door  and  came  to 
where  the  witness  was,  and  tbat  the  witness 
said  to  him  "Captain,  won't  that  negro  freeze 
to  death  to-night?"  To  this  evidence,  the  de- 
fendant objected,  and  the  plaintiff  then  stated 
that  he  offered  this  evidence  for  the  purpose 
of  showing  notice  to  the  company  of  the  proba- 
ble consequence  to  the  negro  by  bein^;  put  off. 
The  objection  of  the  defendant  was  overruled 
and  the  evidence  was  admitted,  and  the  de- 
fendant excepted. 

Witness  answers,  "After  train  started,  got  a 
little  way,  conductor  came  up  to  me.  1  said 
•Capt.  won't  that  negro  freeze  to-nightf  He 
said,  'Oh  no,  he  lives  near  here,  and  it  is  only 
a  few  hundred  yards  from  the  station.' " 

Witness  stated  that  deceased  was  drunk, 
that  no  violence  was  used  in  putting  him  off 
from  the  train,  that  it  was  not  raining  when  he 


was  put  off  but  had  been  raining  before  and 
rained  afterward.  The  conductor  further  tea- 
tifled  that  when  he  was  put  off  he  was  able  to 
take  care  of  himself  and  could  have  gotten 
home.  That  the  niffht  was  not  nnusually 
cold,  but  it  was  freezing  some  the  next  morn- 
ing. That  deceased  was  neither  drunk  nor 
sober,  had  been  drinking  but  was  able  to  help 
himself  off  of  the  train.  There  was  other  evi- 
dence to  the  effect  that  the  night  was  oold, 
dark,  and  rainy,  and  that  after  the  body  of 
deceased  was  found  $8  in  money  was  found  in 
his  pocket 

Mr,  P.  D.  Walker,  for  appellant: 

MUler's  evidence  was  not  only  incompetent 
but  very  prejudicial  to  deTendant. 

It  was  the  bare  statement  of  a  person  after 
the  act  of  removal  had  been  fully  accom- 
plished. It  wag  nothing  more  than  the  inti- 
mation of  an  opinion  as  to  what  might  result 
from  something  already  done.  It  was  not  part 
of  the  Tti  gest4B. 

Harper  v.  Daa,  92  N.  C.  894;  Simon  v. 
Manning,  99  N.  C.  327;  State  v.  Milk,  91  N. 
C.  581.  See  also  State  v.  Witlifard,  91  N.  O. 
629;  State  v.  Anderson,  92  N.  G.  732. 

The  statement,  admissions,  ordeclarationa'of 
an  agent  or  servant  after  the  fact  in  regard  to 
the  completed  or  finished  transaction  are  not 
competent  against  his  principal,  much  less  it 
the  statement  of  a  third  party,  in  his  presence, 
the  truth  of  which  Is  questioned  by  him  com- 
petent. 

Souiherland  v.  Wilmington  d  W.  R  Co.  106 
N.  0.  100;  McComb  v.  North  Carolina  R  Co. 
70  N.  C.  178. 


In  Bailroad  Oc  v.  Yalleley,  8S  Ohio  St.  84A, 
80  Am.  Bep.  801,  a  railroad  company  was  held  not 
to  be  liable  for  expelling  a  drunken  man  from  the 
train  where  he  was  not  helplessly  drunk  and  una- 
ble to  take  care  of  himself,  but  was  furiously 
drunk,  flourishing  a  knife  and  threatening  to  shoot. 

To  the  same  effect  it  was  held  in  Louisville  &  N. 
R.  Co.  V.  Johnson,  02  Ala.  204,  that  where  a  paraen- 
ger  was  not  so  drunk  as  to  be  unconscious  of  peril 
from  trains  or  unable  to  take  care  of  himself,  the 
railroad  company  was  not  negligent  in  leaving  him 
where  he  was  expelled  from  a  train. 

Where  a  passenger  having  delirium  tremens  was 
turned  over  by  the  carrier  to  the  overseer  of  the 
poor  at  a  depot  the  duty  of  the  carrier  was  held  to 
have  been  performed.  Atchison,  T.  ft  &  F.  B.  Go. 
V.  Weber,  83  Kan.  643, 62  Am.  Bep.  54a. 

Where  a  drunken  man  got  off  from  a  street-car 
at  his  destination  and  afterwards  feU  across  the 
track  the  street-car  company  was  held  not  liable 
for  another  car  running  over  him  without  any 
negligence  on  the  part  of  the  driver.  Weeks  v. 
New  Orleans  ft  C.  R.  Ck>.  82  La.  Ann.  615. 

In  Haley  v.  Chicago  ft  N.W.  R.  Co.,  21  Iowa,  16.  ft 
was  held  m  respect  to  a  drunken  man  put  off  from 
a  train  at  a  flag  station  where  there  were  only 
three  houses  and  left  alone  on  a  dark  night,  al- 
though he  was  m  such  a  condition  that  he  seemed 
to  know  nothing,  that  his  death  caused  by  another 
train  about  six  hours  afterward  at  a  place  about  a 
half  a  mile  from  that  where  he  was  expelled  did 
not  make  the  railway  company  liable,  as  the  ex- 
pulsion was  not  shown  to  be  the  proximate  cause 
of  his  death.  The  court  set  aside  a  verdict  against 
the  company  because  the  instructions  were  not 
sufficiently  definite  as  to  the  remoteness  of  the  time 
and  place  of  his  death  from  that  of  the  expulsion, 
and  upon  the  question  whether  he  had  recovered 
his  faculties  during  the  time.  This  case,  decided 
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against  vigorous  dlasent,  is  an  extreme  one  in  fa- 
vor of  the  railroad  company.  All  the  oonditiona 
of  liability  recognized  in  the  other  cases  above 
cited  existed  and  were  recognized  in  this  case  and 
the  only  ground  of  the  decision  in  favor  of  the 
company  was  the  remoteness  of  the  time  and  place 
of  the  accident  from  that  of  the  expulsion.  Is 
may  be  doubted  whether  this  was  sufficient  to 
justify  the  reversal,  but  at  any  rate  there  is  no 
conflict  between  this  case  and  the  others  on  the 
general  rules  as  to  the  duty  of  carriers  to  drunken 
passengers:  and  it  is  evident  from  the  opinions  in 
that  case  that  the  company  would  have  been  held 
liable  if  the  accident  had  occurred  very  soon  after 
the  expulsion. 

The  liability  of  a  street-car  company  for  leaving 
a  sick  passenger  who  was  thought  to  be  drunk, 
where  he  was  expoeed  to  bad  weather,  on  the  side- 
walk, was  enforced  in  Conolly  v.  Crescent  City  B» 
Co.8L.K.A.I88,41La.  Ann. 97. 

But  in  Brlggs  v.  Minneapolis  Street  B.  Co.  (Minn.) 
Dec.  28, 1802,  a  street  railway  company  was  held 
not  liable  for  the  death  of  one  who  during  an  at- 
tack of  heart  disease  was  rudely  and  roughly  re- 
moved from  the  car  by  the  driver  under  the  mis- 
taken impression  that  he  was  drunk,  and  placed 
on  the  sidewalk  where  he  soon  after  died,  where 
there  was  nothing  to  show  that  the  drlver*s  wrong- 
iul  acts  in  any  manner  produced  or  hastened  his 
death. 

The  rules  applied  in  the  above  cases  are  also  illus- 
trated in  Cincinnati,  H.  ft  D.  B.  Co.  v.  Kassen,  la 
L.  B.  A.  674, 48  Ohio  St.  — ,  which  was  not  the  case 
of  a  drunken  passenger  but  one  in  which  the  rail- 
road company  was  held  liable  for  leaving  exposed 
to  danger  a  passenger  who  had  fallen  or  stepped 
from  the  train  while  moving  at  a  high  rate  of 
speed  and  was  exposed  to  danger  ftom  another 
train.  B.  A.  B. 
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It  if  Dot  what  a  third  party  says  to  another 
or  to  the  servant  of  another  against  whom  or 
whose  interests  the  declaration  is  offered,  but 
-what  the  latter  replies,  or  what  he  admits, 
either  expressly  or  by  his  silence. 

8taU  ▼.  Suggs,  89  N.  C.  627;  8taU  y.  8mnk, 
19  N.  C.  9. 

If  the  evidence  might  have  prejudiced  the 
defendant  and  was  not  competent,  there  was 
error,  for  which  a  new  trial  will  be  granted. 

Southerland  ▼.  Wilmington  db  W.  K  Oo. 
nupra. 

The  act  of  defendant  was  not  the  proximate 
cause  for  the  contention  of  the  plaintiff  was 
that  the  intestate's  death  would  not  have  oo- 
carred  if  he  had  not  been  helplessly  drunk. 

Hutchinson,  Carr.  §  668. 

Beach  says:  "Men  must  be  content,  espe- 
cially when  tbey  are  trespassers,  to  enjoy  the 
pleasures  of  intoxication  *eum  periculis, '  Tres- 
passers go  at  their  peril,  and  men  make  them- 
selves drunk  at  their  perii  Disabilities  are  te 
be  a  shield  and  never  a  sword." 

Beach,  Contrib.  Neg.  §  146,  p.  892. 

It  is  the  breach  of  the  rules  of  the  company 
that  makes  him  a  trespasser,  and  he  is  not 
more  or  less  a  trespasser,  because  bis  conduct 
happened,  in  the  particular  case,  to  be  more  or 
lesa  gross  or  violent 

Hutchinson,  ('arr.  §  080:  Beach,  Contrib. 
Neg.  §  146,  p.  892. 

Sfetirs.  Jones  Ik  TiUett  and  David  W. 
Robinson*  for  appellee: 

One  important  matter  of  inquiry  in  the  case 
wajs,  whether  the  conductor  knew,  or  ouffht  to 
have  known,  of  the  danger  to  deceased  e  life 
in  putting  him  off,  and  leaving  him«  under  the 
drctunstancea.  If  he  did  not  know  this  before, 
surely  the  caution  of  Miller  was  sufficient  to 
have  alarmed  him  and  caused  him  to  stop  his 
train,  which  was  just  theu  moving  off,  and 
rescue  deceased  from  his  peril. 

TreadveU  v.  Whittier,  5  L.  R.  A.  498, 80  Cal. 
574;  1  Greenl.  £v.  14th  ed.  $  101. 

The  evidence  was  admissible  because  it  was 
part  of  the  resgfsta. 

Galena  d  C.  V,  R  Oo.  v.  Fay,  16  HI.  658, 
63  Am.  Dec.  8'id. 

The  caution  given  the  conductor  by  Miller 
was  ao  immediately  after  the  ejection  of  the 
deceased,  and  while  it  was  still  in  his  power 
to  have  remedied  the  wrong,  that  it  was  prac- 
tically cotemporaneous  with  the  ejection. 

TrareUrs  Ins,  Co,  qf  Chicago  v.  Moaley,  75 
U.  S.  8  Wall.  897,  19  L.  ed.  487,  and  cases 
there  cited. 

If  defendant's  servants  and  agents  knew,  or 
mijirht  have  known  by  reasonable  inquiry,  that 
the  deceased,  Robert  Murdock,  was  mtoxi- 
cated,  tbey  were  bound  to  take  such  intoxica- 
tion into  consideration  in  ejecting  him,  and  in 
selecting  the  time,  place  and  surrounding  cir- 
enmstances  for  such  electing,  and  use  care  pro- 
portioned to  the  needs  and  helplessness  of  his 
oondition. 

Louimlie,  O.  d  L.  R  Co.  v.  duUivan,  81 
Ky.  624,  60  Am.  Rep.  186,  and  cases  there 
dted. 

Averjr*  /.>  delivered  the  opinion  of  the 
court : 

The  plaintiff's  intestate  got  upon  the  de- 
fendant's passenger  train  at  Iron  Station, 
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and,  failing  or  refusing  to  produce  a  ticket 
or  pay  fare  on  demand  of  the  conductor,  was 
rejected  a  little  more  than  a  half  mile  from 
that  place,  and  within  200^ards  of  a  dwell- 
ing-house. There  was  testimony  tending  to 
show  that  the  intestate  appeared  to  be  drunk 
at  the  station,  while  the  passengers  were  tak- 
ing supper  there,  and  h&!d  come  as  a  passen- 
ger from  Stanley  to  Iron  Station,  about 
twenty-one  miles,  on  the  same  train,  having 
purchased  a  ticket  from  one  station  to  the 
other.  The  conductor  testified  that  he  con- 
sidered him  neither  sober  nor  drunk,  and  a 
witness  for  the  plaintiff  corroborated  his 
statement  that  the  intestate,  when  ordered 
to  get  off  the  train,  followed  him  to  thi^ plat- 
form and  then  stepped  off,  without  assistance 
from  the  brakeman,  who  held  his  lamp  for 
him  to  see,  in  alighting.  The  only  direct 
evidence  as  to  the  nature  of  the  ground  where 
he  was  ejected  was  that  of  the  conductor, 
who  said  that  he  went  down  an  embankment 
about  three  feet  hieh.  He  was  found  next 
morning  frozen,  and  in  the  water  that  had 
collect^  near  the  center  of  an  embankment 
eight  feet  high,  three  fourths  of  a  mile  from 
the  station.  Where  there  is  no  statute  pre- 
scribing where  or  when  recusant  or  disorderly 
passengers  must  be  ejected,  the  officer  in 
charge  of  trains  as  a  rule  is  authorized  to 
expel,  without  using  unnecessary  force,  one 
who  refuses  to  pay  regular  fare,  at  any  point 
where  he  may  safely  get  off.  Pickens  v. 
Ricfitnond  A  D.  R.  (Jo.  104  N.  C.  823 ;  Clark 
V.  Wilmington  A  W.  R.  Go.  91  N.  0.  512, 
49  Am.  Rep.  647.  The  Statute  (Code,  §  1962) 
affirms  this  right,  subject  to  the  limitation 
that  the  expulsion  must  be  either  "'at  any 
usual  stopping  place,  or  near  any  dwelling- 
house,  as  the  conductor  shall  elect,  on  stop- 
ping the  train."  It  is  admitted  that  the 
plaintiff's  intestate  was  put  off,  without  us- 
ing force,  near  a  dwelling-house,  and  not  re- 
mote from  a  station.  But,  where  the  power 
expressly  given  b^  law  is  exercised  in  such 
a  manner  as  to  willfully  and  wantonlv  ex- 

f>osc  the  ejected  person  to  danger  of  life  or 
imb,  the  company  is  still  liable  for  injury 
or  death  resulting  from  the  expulsion.  Coses 
falling  within  this' last  exception  to  the  gen- 
eral rule,  and  not  intended  to  be  included 
under  the  statute,  arise  where  the  persons 
ejected  are  manifestly  too  infirm  to  travel, 
or  too  much  intoxicated  to  be  trusted  to  find 
the  way  to  the  nearest  house  or  station.  8 
Wood,  Railway  Law.  §  363;  2  Shearm.  & 
Redf.  Neg.  §  498 ;  Toledo,  W.  A  W.  R.  Co. 
V.  Wnght,  68  Ind.  586,  84  Am.  Rep.  277. 
The  question  therefore,  which  first  confronts 
us,  is  whether,  in  any  view  of  the  testimony, 
the  conductor  had  reasonable  ground  to  be- 
lieve that  the  plaintiff's  intestate  was  so 
greatly  under  the  infiuence  of  liquor  as  to  be 
unable  to  find  his  way,  or  walk  to  the  near- 
est house  or  to  the  station.  He  was  put  off 
the  train  on  the  night  of  the  16th  of  Novem- 
ber, 1889.  According  to  the  testimony  of 
Miller,  for  plaintiff,  and  that  of  the  con- 
ductor, it  was  not  raining,  nor  was  it  freez- 
ing, at  that  early  hour  of  the  evening,  though 
later  in  the  night  there  was  sleet,  and  the 
CTOund  was  frozen  next  morning.  The  con- 
ductor had  heard  intestate's  demand  for  food 
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at  the  supper  house,  and  had  seen  him  sup- 
plied. He  next  saw  that  he  had  got  on  the 
train,  and  found  him  awake,  and  declaring 
that  he  had  neither  money  nor  ticket.  When 
told  that  he  must  get  off'  the  intestate  arose, 
walked  to  theplatK)rm,  and  got  off,  without 
assistance.  Under  such  circumstances,  was 
it  the  duty  of  the  conductor  to  take  him,  free 
of  cliarge,  to  the  next  station,  lest  he  should 
drink  more,  or  the  intoxicants  that  he  had 
already  drunk  should  take  effect,  and  subse- 
quently render  him  unable  to  travel?  We 
think  not.  It  was  but  natural  to  infer  that 
one  who  could  find  his  way  to  the  eating 
house,  and  demand  food,  and  thence  into  the 
train « again,  could  follow  a  road  hard  br, 
when  he  was  put  off,  and  which  it  seems  the 
conductor  knew  led  to  his  father's  house,  only 
a  short  distance  off.  His  boisterous  behavior 
at  the  station,  so  far  as  it  seems  to  have  come 
under  the  observation  of  the  conductor,  clear- 
ly indicated  that  it  might  become  necessary 
to  expel  him  for  disorderly  conduct,  but  was 
not  calculated  to  excite  apprehension  that  he 
might  ijrove  physically  unable  to  return  to 
the  station  or  reach  a  bouse  in  the  immedi- 
ate vicinity  of  the  point  where  he  got  off. 
The  statement  of  the  conductor  that  he  saw 
him  land,  without  assistance,  **safe  upon  the 
ground,"  being  undisputed  by  any  direct 
evidence,  the  conductor  was  warranted  in  act- 
ing upon  the  supposition  that  he  would  seek 
and  reach  a  place  of  safety.  Had  he  shown 
symptoms  of  infirmity  or  of  stupor,  in  pres- 
ence of  the  conductor,  or  had  there  been  any 
dispute  as  to  what  the  demeanor  of  the  in- 
testate bad  been  in  his  presence,  it  might 
have  been  for  the  jury  to  determine  whetner 
.  the  conductor  had  reason  to  believe  he  was 
physically  or  mentally  incapacitated  for 
traveling  bv  reason  of  intoxication.  Waiv- 
ing the  objection  to  the  competency  of  the 
question  propounded  to  Alderman  by  the 
witness  Miller,  just  after  the  deceased  was 
expelled,  we  think  that  .the  answer  of  the 
former— "Oh,  no.  He  lives  near  here,  and  it 
is  only  a  few  hundred  yards  to  the  station**— 
sufficiently  shows  the  reasonableness  of  his 
course,  from  his  own  standpoint.  It  would 
place  a  premium  upon  drunkenness,  and  sub- 
ject companies  and  passengers  to  needless  de- 
lay and  danger,  if  officers  in  charge  of  trains 
were  bound,~in  order  to  save  the  companies 
harmless,  to  act  upon  an  off-hand  opinion 
ventured  by  a  passenger,  instead  of  their 
own,  well-founded  view  of  the  situation, 
and  stop  the  train  to  bunt  for  or  pick  up  an 
ejected  trespasser.  This  is  one  oi  the  thous- 
ands of  terrible  casualties  due  to  the  immod- 
erate use  of  spirituous  liquors.  If  there  is  a 
moral  accountability  at  the  door  of  any  per- 
son other  than  the  victim,  or  should  be  a 
legal  liability  elsewhere,  we  see  uo  ground 
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for  saddling  the  responsibility  upon  a  com- 
mon carrier,  whose  conveyances  are  so  fra* 
quently  resorted  to  by  such  boisterous  and 
violent  men  to  the  annoyance  of  sober  and 
orderly  passengers.  We  are  unwilling  to  lay 
down  the  principle  that  a  conductor  subjects 
his  company  to  liability  for  refusing  to  act 
upon  the  volunteer  opinion  of  any  passenger 
as  to  the  physical  or  mental  state  of  a  drunken 
man  who  has  been  expelled.  We  think  that 
there  was  no  evidence,  competent  or  in- 
competent, that  fairly  raised  the  question 
whether  the  conductor  had  reasonable  ground 
to  believe  that  the  intestate  was  too  infirm, 
by  reason  of  intoxication,  to  reach  a  place 
where  he  would  be  safe,  and  upon  the  answer 
to  that  inquiry  the  liability  of  the  company 
depended.  In  the  absence  of  any  sufficient 
testimony  to  make  the  company  liable  for 
willful  disregard  of  the  intestate's  danger 
on  the  part  of  Alderman,  we  think  that  the 
court  below  erred  in  submitting  the  case  to 
the  jury  at  all.  In  this  view  of  the  evi- 
dence, ft  is  unnecessary  to  mention  particular 
prayers  for  instructions,  or  exceptions  arising 
from  the  refusal  to  give  them.  In  the  most 
favorable  aspect  of  the  testimony  for  the 
plaintiff,  the  conductor  had  notice  that  the 
deceased  was  drinking,  and  disposed  to  be 
quarrelsome,  at  the  station,  and  saw  that  he 
was  under  the  influence  of  liquor  when  he 
was  expelled  from  the  train ;  but  there  was 
no  eviaence  of  physical  infirmity  or  mental 
incapacity,  such  as  to  excite  a  reasonable  ap- 
prehension that  he  would  be  unable  to  walk 
to  a  house,  or  to  his  home.  Alderman  was 
not  bound,  because  of  what  he  did  see  and 
hear,  to  institute  inquiry  amont^  the  other 
passengers  before  ejecting  the  intestate,  or 
to  act  upon  their  opinions' given  afterwards, 
when  he  had  no  reason  to  believe  that  the 
intoxication  had  deprived  the  intestate  of 
the  mental  capacity  to  find  his  way.  or  the 
physical  power  to  follow  it  to  a  neighboring 
house,  or  to  the  station.  However  much  such 
accidents  are  to  be  deplored,  justice  and 
public  policy  alike  forbid  that  the  failure 
of  the  conductor  in  charge  of  a  train  to  con- 
sult the  fellow  passengers  of  a  man  who  re- 
fuses  to  pay  fare,  and  appears  to  be  some- 
what intoxicated,  as  to  his  ability  to  provide 
for  his  own  safety,  shall  be  declared  negli- 
gent, such  that  a  jury  are  at  liberty  to  nnd 
It  the  proximate  cause  of  injury  or  aeath  be- 
falling him  after  expulsion.  For  the  reasons 
given,  we  think  there  was  error  in  submitting 
the  question  of  defendant's  negligence  to  the 
jury  at  all,  upon  the  evidence,  and  the  de* 
fendant  ii  thertfore  entitled  to  a  n&w  tri€U, 

Burwellf  J. ,  having  been  of  counsel,  did 
not  sit  in  the  hearing  of  this  case. 
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FIFTH  AVENUE  BANK  OF  NEWYORK. 
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V, 

FORTY-SECOND  STREET  AND  GRAND 
STREET  FERRY  R.  CO.,  Appt. 

U N.Y. ) 

A  corporation  is  liable  to  a  bona  Ude 
holder  off  forged  certificates  of  stock 

regular  on  their  taoe  but  fraudulently  lasued  by 
its  secretary,  who  was  also  the  treasurer  and 
transfer  acrent  of  the  company,  and  who  counter- 
signed them  in  his  offloial  capacity  after  forffing 
the  signature  of  the  president. 

(February  S8. 1833.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  overrulinK  a  motion  for  new 
trial  upon  exceptions  heard  before  it  in  the 
first  instance,  and  which  had  been  taken  dur- 
ing a  trial  at  the  circuit  of  an  action  brou(?ht  to 
recover  damages  for  a  refusal  by  defendant  to 
transfer  upon  its  books  to  plaintiff  certain 
shares  of  its  stock  which  had  been  pledged  to 

glaintifl  in  which  a  verdict  had  been  returned 
1  plaintiff's  favor.     Afflrmed. 
The  facts  are  stated  in  the  opinion. 
Jfr.  Frelinfc  H.  Smith,  for  appellant: 
As  Hofele  took  the  certificates  without  any 
consideration  and  with  notice  of  their  charac- 


ter, from,  and  as  a  confederate  of  Allen,  an 
oflBcer  of  the  company,  in  a  matter  where 
Allen  was  not  acting  for  the  company,  but  for 
himself,  of  which  fact,  also,  Hofele  had  notice, 
nothing  that  Allen  might  then  have  said  or 
done  could  in  ony  way  estop  defendant  from 
setting  up  the  forgery  and  fraud  of  Allen  as 
against  Hofele.  ana  hence  as  against  Prentiss 
&  Co.,  who  purchased  them  from  Hofele,  or 
as  against  the  plaintiff,  who  purchased  them 
from  Prentiss  &  Co. 

Clafiin  V.  Farmers  A  C.  Bank,  25  N.  Y.  293; 
Moores  v.  Citizens  Nat,  Bank,  111  U.  S.  156, 
28  L.  ed.  885;  Fwnrington  v.  South  Boston  R, 
Co.  5  L.  R.  A.  849,  150  Mass.  406;  Wilson  v. 
Metropolitan  Etev,  R.  Co.  120  N.  Y.  145. 

It  cannot  be  urged  that  Hofele  himself  ac- 
quired any  title  to  stock,  nor  would  a  subse- 
quent purchaser,  even  in  good  faith  and  with- 
out notice,  stand  in  any  better  position  as 
against  the  company  than  Hofele  himself. 
The  certificates  are  not  negotiable.  Hofele, 
therefore,  could  not  confer  on  a  bona  fide  pur- 
chaser a  better  title  than  he  had  himself. 

Mechanics  Bank  v.  New  York  db  N.  IT.  R. 
Co.  18  N.  y.  599;  Anderson  v.  Nicholas,  28  N. 
Y.  600;  HoUyrook  v.  Fauquier  A  A,  Tump.  Co. 
3  Cranch,  C.  C.  425;  StebMns  v.  Phcmix  F.  Ins. 
Co.  8  Paipe,  350,  3  L.  ed  1^4;  Union  Bank  of 
Georgetown  v.  Laird,  15  U.  S.  2  Wheat.  390,  4 
L.  ed.  269;  Cook,  Stock  &  Stockholders, 
§  368. 


Note.— LfohiZfty  of  corporation  for  fraud  or  for- 
Qtry  of  its  ojfice/n  in  the  itam  of  stock. 

The  main  case  declares  the  law  as  it  is  established 
by  a  decided  preponderance  of  authority. 

In  MfHshanios  Bank  v.  New  York  &  N.  H.  R.  Ck>.. 
13  N.  T.  ceo,  4  Duer,  611.  it  was  decided  that  a  cor- 
poration was  not  liable  to  one  who  innocently 
loaned  money  on  the  security  of  stock  fraudu- 
lently overissued  where  the  person  to  whom  it 
was  issued  and  who  obtained  the  loan  paid  nothinflr 
for  it  and  the  certificate,  although  correct  on  its 
face  and  signed  by  the  proper  officers,  was  in  fact 
issued  without  power  to  issue  any,  as  the  stock  had 
all  beeu  taken  and  no  further  oerttflcatefl  could  be 
issued  except  in  case  of  transfers.  The  decision 
rested  substantially  on  the  theory  that  such  acts 
were  not  within  the  real  or  apparent  scope  of  the 
Sfrent's  power. 

But  this  case  1b  in  effect  overruled  by  New  York 
ft  N.  H.  R.  Co.  V.  Schuyler,  84  N.  Y.  80,  in  which  the 
same  transactions  were  Involved,  and  the  doctrine 
is  plainly  declared  that  if  a  corporation  itself  issues 
faJse  certificates  and  permits  fraudulent  transfers 
of  spurious  stock  ft  is  liable  to  a  party  who  sus- 
tains loss  thereby.  In  that  case  it  was  held  that 
the  corporation  was  liable  where  a  board  of  rail- 
road directors  made  the  president  the  transfer 
agent  of  the  corporation  and  gave  him  full  oppor- 
tunity to  Issue  stock  over  his  own  sifirnature,  and 
for  about  seven  years  made  no  examination  of  his 
acts,  durln^r  which  time  he  made  large  fraudulent 
overisBues  of  stock. 

In  another  case  growing  out  of  the  same  fraud 
the  corporation  was  held  liable  for  the  acts  of  such 
transfer  agent  in  the  issue  and  transfer  of  enurious 
stock  where  otber  persons  had  innocently  ad- 
Tanoed  money  thereon.  New  York  ft  N.  H.  R.  Co, 
T.  Schnyier,  88  Barb.  666. 

8o  in  Jarvis  v.  Manhattan  Beach  Co.,  53  Hun,  88S, 
a  broker  who  sold  and  guaranteed  stock  on  request 
19L.R.A. 


of  one  who  had  fraudulently  filled  up  with  a  flctl- 
tious  name  blanks  properly  signed  and  had  then 
signed  such  name  to  the  transfer,  was  held  entitled 
to  recover  against  the  corporation  where  he  acted 
on  the  assurance  of  the  proper  corporate  officers 
that  the  stock  was  properly  registered  and  indorsed 
for  transfer. 

In  Holbrook  v.  New  Jersey  Zinc  Co.,  67  N.  Y.  «16, 
it  is  held  again  that  a  corporation  having  power  to 
issue  certificates  of  stiiclc  is  bound  by  the  truth  of 
the  representation  that  the  person  named  in  such 
certificates  is  the  owner  and  entitled  to  dispose  of 
them. 

A  corporation  Is  liable  for  the  act  of  a  person 
who  is  its  £r<*asurer  and  transfer  agent  and  whose 
duty  it  is  tu  sign  and  seal  cnrtlficates  of  stock 
where  he  issues  such  stock  with  a  forged  signature 
of  the  president  thereon.  Tome  r.  Parkersburg 
Branch  H.  Co.  89  Md  86, 17  Am.  Rep.  640. 

A.  fraudulent  overissue  by  corporate  officers 
who  have  power  to  issue  stock  in  a  proper  case  is 
held  in  Pennsylvania  also  to  make  the  corporation 
liable.  Willis  v.  Philadelphia  ft  D.  R  Co.  6  W.  N. 
C.  641;  8.  C.  sub  mm.  Willis  v.  Fry,  13  Phlla.  »<. 

This  doctrine  is  approved  also  in  People^s  Bank 
V.  Kurtz,  90  Pa.  849,  44  Am.  Rep.  112,  in  which  the 
question  involved,  however,  was  the  liability  of 
one  who  sold  such  stock. 

And  a  bona  fide  holder  of  stock  who  received  it 
from  the  treasurer  of  the  corporation  who  had 
assumed  to  purchase  it  for  him  as  his  agent  but 
who  had  fraudulently  issued  the  stock  by  filling  up 
and  signing  in  proper  form  blank  certificates 
which  the  president  had  signed  and  left  with  him 
is  entitled  to  recover  against  the  corporation.  Al- 
len V.  South  Boston  R.  Co.  6  L.  R.  A.  710.  160  Mass. 
200. 

And  where  the  secretary  of  a  corporation  was 
charged  with  the  duty  of  signing  with  two  othezs 
and  issuing  certiflcates  of  stock  the  corporation  is 


See  also  31  L.  R.  A.  770,  770;  37  L.  K.  A.  780;  43  L.  R.  A.  777. 
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A  bona  fide  purchaser  for  value  of  personal 
property  other  than  commercial  paper  acquires 
DO  better  tiUe  than  that  of  the  vendor,  and 
lakes  subject  to  all  equities,  as  against  the  orig- 
inal party. 

Budi  V.  Lathrop,  22  N.  T.  635;  Ballard  v. 
BurgetU  40  N.  Y.  814;  Moore  v.  Metropolitan 
Nat,  Bank,  55  N.  Y.  41,  14  Am.  Rep.  173; 
WeawT  V.  Barden,  49  N.  Y.  286;  Fairbnnks  v. 
Sargent,  104  N.  Y.  108,  56  Am.  Rep.  490;  Go- 
ihen  Nat.  Bank  v.  Bingham,  7  L.  li.  A.  595, 
118  N.  Y.  849. 

Before  the  companv  can  be  estopped  by  any 
statements  contained  in  the  certificates,  the  fact 
must  exist  that  the  certificates  were  never 
issued  by  the  company  or  by  the  officers  hav- 
ing authority  to  issue  them. 

Holhrook  v.  New  Jersey  Zitic  Co.  67  N.  Y. 
616;  Titvs  v.  Great  Western  Turnp,  Co,  61  N. 
Y.  237;  Bank  of  Bfitavia  v.  New  York,  L.  E.  <ft 
F.  R.  Co.  106  N.  Y.  195,  60  Am.  Rep.  440. 

There  is  no  magic  in  the  term  **  transfer 
agent "  by  virtue  of  which  Allen  can  bind  the 
company. 

A  transfer  agent  by  virtue  of  his  office  has 


no  authority  to  certify  the  validity  of  such  cer- 
tificates. 

Mechanics  Bank  v.  New  York  db  N.  S,  R 
Co,  18  N.  Y.  699. 

There  is  no  presumption,  as  a  matter  of  law, 
that  any  officer  of  a  corporation  has  this  power,, 
or,  indeed,  any  power. 

Ibid.;  Dabneu  v.  Stecens,  40  How.  Pr.  341,  af- 
firmed, 46  N.  Y.  681;  Western  R,  Go.  v.  Bayne^ 
11  Hun,  166;  Adams  v.  MiUs,  60  N.  Y.  533. 

The  principal  cannot  be  bound  or  estopped 
by  the  fraudulent  act  or  forgery  of  his  agent, 
under  any  circumstance,  wliere  he  does  not 
estop  himself  by  some  act  of  his  own. 

mipman  v.  Bank  of  New  York,  12  L.  R.  A. 
791, 126  N.  Y.  818;  Weisser  v.  Denison,  10  N. 
Y.  68;  Welsh  v.  German  American  Bank,  78 
N.  Y.  424,  29  Am.  Rep.  175. 

Inasmuch  as  prior  to  January  10,  1887,  the 
bank  had  notice  that  Allen  and  Hofele  were 
copartners  in  these  transactions  wherein  the 
bank  dealt  with  Hofele  upon  the  security  of 
stock  in  the  railroad  company  of  wtiich  hta 
partner  was  an  officer,  the  bank  stands  in  the 
same  position  as  if  it  had  dealt  directly  with 


Uahle  on  certificates  which  the  secretary  issued  by 
forglDg'  the  name  of  another  officer.  Shaw  v.  Fort 
PhiUip  G.  Mln.  Ck>.  L.  EL  18  Q.  B.  Dlv.  103. 

And  a  bank  acting  as  transfer  agent  for  the 
transfer  of  the  stock  of  another  corporation  Is  li- 
able for  the  acts  ofjts  officers  in  maldng  a  fraudu- 
lent overissue  of  such  stock  at  least  where  the 
proceeds  thereof  had  been  received  by  the  bank. 
Bank  of  KoDtucky  v.  Schuylkill  Bank,  1  Pars.  SeL 
£q.  Cas.  IbO. 

The  same  rule  has  been  applied  to  the  issue  of  a 
coupon  deposit  certificate,  and  it  was  held  that  a 
purchaser  was  not  bound  to  look  beyond  the  certi- 
ficate or  examine  the  books  to  ascertain  their  va- 
lidity. Western  Md.  B.  Co.  v.  Franklin  Bank,  00 
Md.86. 

The  fraud  of  the  clerk  of  a  corporation  in  fliling 
out  bhink  certificates  in  the  name  of  a  third  person 
and  obtaining  the  signatures  of  the  proper  officers 
and  then  negotiatiog  the  certificate  does  not  make 
the  corporation  liable  to  a  purchaser  who  did  uot 
acquire  title  to  them  through  the  person  named  In 
the  certificate,  but  when  the  officers  of  the  corpora- 
tion make  a  transfer  to  such  purchaser  on  his  re- 
quest and  deliver  to  him  a  new  certificate,  the  cor- 
poration is  estopped  to  deny  his  title.  Manhattan 
Beach  Cu.  v.  Hamed,  27  Fed.  Bep.  480. 

As  to  bona  fide  purchasers  the  doctrine  of  the 
above  cases  Is  applied  in  Cincinnati,  N.  O.  &  T.  P. 
B.  Co.  V.  Citizens  Nat.  Bank,  24  Ohio  L.  J.  198,  Id 
which  the  corporation  Is  held  to  be  liable  to  such 
persons  for  stock  fraudulently  issued  by  its  secre- 
tary with  whom  the  president  had  left  certificates 
signed  in  blank. 

Jo  Hill  V.  a  F.  Jewett  Pub.  Co.,  18  L.  B.  A 194, 164 
Mass.  172,  it  was  held  that  where  the  president  of  a 
corporation  had  no  authority  to  issue  certificates 
of  stock,  although  he  was  one  of  the  officers  re- 
quired to  sign  them,  his  issue  of  forged  oer<^iflcates 
did  not  make  the  corporation  liable,  at  least  as  to 
persons  who  received  the  certificates  in  private  and 
personal  transactions  with  the  president. 

The  ground  of  the  decision  is  that  the  issue  of 
the  stock  was  not  within  the  scope  of  the  preei- 
dent's  duties,  but  the  case  seems  to  stand  some- 
what alone  on  this  point. 

Who  entitled  to  protection  as  bona  HOs  purehasen. 

Only  a  bona  fide  holder  can  be  protected  in  his 
right  to  certificates  of  stock  wrongfully  issued. 
Byder  v.  Bushwick  B.  Co.  45  N.  Y.  8.  R.  888. 
a9L.RA. 


In  Manhattan  L.  Ins.  Co.  v.  Forty-Second  Ss 
Grand  St.  Ferry  B.  Co.,  46  N.  T.  8.  R.  180,  it  is  held 
that  the  president  of  a  corporation  giving  as  col- 
lateral security  for  his  own  debt  shares  of  the 
stock  forged  by  him  is  not  actmg  in  his  official 
capacity  and  the  creditor  cannot  be  protected- 
agalnst  the  forgery. 

But  this  decision  of  the  New  York  Supreme 
Court,  General  Term,  does  not  refer  to  and  does 
not  seem  to  be  consistent  witb  the  decision  of  the 
Comrt  of  Appeals  in  Titus  v.  Great  Western  Tump^ 
Co.,  61  N.  Y.  287,  in  which  a  person  who  took  as 
oollateral  security  from  the  treasurer  of  a  corpo- 
ration certificates  of  stock  fraudulently  overis- 
sued by  him,  but  having  the  corporate  seal  and 
the  signature  of  the  president  and  treasurer  as  re- 
quired by  the  by-laws,  was  held  protected. 

The  cases  elsewhere  are  also  in  conflict. 

In  Moores  v.  atizens  Nat  Bank,  Ul  U.  8.  ISA,  28 
L.  ed.  886,  one  who  takes  from  an  officer  of  a  oor- 
poration  as  security  for  his  debt  certificate  of 
shares  forged  by  him  is  denied  the  right  to  hold 
the  corporation  liable. 

So  in  Farrlngton  v.  South  Boston  B.  Co^  6  L.  B. 
A.  849,  150  Mass.  406,  one  taking  certificates  as  a 
pledge  for  the  private  debt  of  a  corporate  officer 
is  denied  protection  as  an  innocent  holder  tf  the 
stock  was  fraudulently  overissued  by  such  officer 
who  filled  up  and  signed  certificates  left  with  him 
In  blank  having  the  president's  signature. 

But  In  Pennsylvania  one  who  accepted  stock  as 
collateral  security  for  notes  of  the  president  of  a 
corporation  and  advances  to  him  was  held  a  bona 
fide  purchaser  of  stock  fraudulently  issued  by 
him.  Willis  v.  Phihidelphia  &  D.  B.  Co.  6  W.  N.  a 
641,  &  a  suh  nom.  WUlls  v.  Fry,  18  Phila.  83. 

This  case  is  cited  with  approval  In  the  subsequent 
case  of  People's  Bank  v.  Kurtz,  99  Pa.  844, 44  Am. 
Bep.  112,  in  which  while  denying  a  right  of  action 
by  bona  fide  purchasers  of  such  stock  against  th« 
seller,  the  court  said  that  there  was  a  right  of  ao- 
tion  against  the  corporation.  The  stock  in  tfaia 
case  was  taken  from  a  broker  as  collateral  secur- 
ity for  a  note  of  the  corporation  and  the  broker 
was  acting  in  reality  for  the  president  of  the  cor- 
poration but  nominally  for  himself. 

In  Ohio  several  decisions  of  the  lower  oourt» 
have  been  made  which  are  in  direct  donflict  with 
each  other.  In  the  latest  of  these  decisions  it  la 
held  that  a  corporation  is  liable  for  certiUcatea 
fiaudulently  issued  by  one  of  Its  taming  offioefs» 
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Men,  and  as  to  all  transactions  taking  place 
sabsequent  to  this  time  the  bank  acted  at  its 
perO. 

Claflin  ▼.  FarrMTS  db  0.  Bank,  25  N.  Y.  208; 
MoortB  ▼.  (HUuM  Nat,  Barik,  111  U.  8.  156, 
28  L.  ed.  885;  Farrington  v.  South  Boiton  B. 
a>.  6  L.  R  A.  849, 150  Mass.  406;  WiUan  ▼. 
Metropolitan  Elev.  B.  Co,  120  N.  Y.  145. 

Mr,  Edward  C  James,  for  respondent: 

When  overissued  certlflcates  of  stock,  signed 
or  pnrportiog  to  be  signed  bv  the  corporate 
officem,  having  authority  to  issue  stock,  and 
sctaally  issued  by  sucb  officers,  are  purchHsed 
by  sny  jwrson,  or  are  taken  in  any  manner  in 
good  faith  and  for  value,  sucb  bona  fide  bolder 
may  sue  the  corporation  in  tort  and  recover 
damages. 

Cook,  Stock  &  Stockholders,  S  298;  New 
York  dfN.  H.R  Co.  v.  8ehttyUr,  84  N.  Y.  80; 
Bruffv.  Mali,  86  N.  Y.  200;  Titus  v.  Great 
Wettem  Tump,  Co.  5  Lans.  250, 61  N.  Y.  287; 
Bank  of  Kentucky  v.  SehvyUeiU  Bank,  1  Pais, 
fiel.  Eq.  Cas.  180;  Tome  v.  Parkenburg  Branch 
B  Co.  89  Md.  86, 17  Am.  Rep.  540;  Weitem 
Md.  B.  Co.  y.  Franklin  Bank,  60  Md.  86; 
Wmu  V.  Philadelphia  A  D.  B.  Co.  6  W.  N.  0. 


461:  Wmii  V.  ^,  18  Phila.  83;  F^ple^s  Sttnk 
V.  Kurtg,  99  Pa.  844,  44  Am.  Rep.  112;  AUm 
V.  South  Boston  R  Co.  6  L.  K  A.  716,  160 
Mass.  200. 

If  an  innocent  holder  of  overissued  stock 
brings  an  action  in  equity  to  compel  the  cor- 
poration to  record  the  transfer  he  will  be  de- 
nied that  relief,  but  he  may  have,  in  lieu 
thereof,  damages  at  law.  Tlie  measure  of 
damages  is  the  market  value  of  the  stock  at 
the  time  the  transfer  was  demanded. 

Cook,  Stock  A  Stockholders.  ^  298;  PeopWe 
Bank  v.  JTurte,  WiUi9  v.  Philadelphia  dhJj.  B. 
Co.  and  Tome  v.  Parkersburg  Branch  B,  Co.  . 
eupra. 

When  the  principal  has  clothed  bis  a^nt 
with  power  to  do  an  act  upon  the  existence  of 
some  extrinsic  fact,  necessarily  and  peculiarly 
within  the  knowledge  of  the  affent.  and  of  the 
existence  of  which  the  act  ox  executing  the 
power  is  itself  a  representation,  a  third  person, 
dealing  with  such  agent  in  entire  good  faith, 
pursuant  to  the  apparent  power,  may  rely  upon 
the  representation,  and  the  principal  is  estopped 
from  denying  its  truth  to  his  prejudice. 

North  Biver  Bank  v.  Aymar,  8  Hill,  262; 


slthoug-h  it  was  isaued  for  his  pexsonal  benefit  and 
wafl  taken  as  collateral  security  for  his  debt,  at 
leaat  where  the  corporation  has  been  negligent  in 
pennittlng  the  fraudulent  overiasucs  to  remain 
imdiscoyered.  Citizens  Nat.  Bank  v.  CSnoinnacl. 
K.  O.  &  T.  P.  B.  Oo.  28  Ohio  L.  J.  16. 

Bot  this  decision,  which  was  made  after  ezten- 
slye  review  of  the  authorities,  is  in  direct  conflict 
with  prior  decisions  of  the  same  courts  Perin  v. 
Ondnnatl,  N.  O.  A;  T.  P.  B.  Oo.  18  Ohio  L.  J.  882: 
CiDcfnnatU  K.  0.  &  T.  P.  B.  Oa  v.  Citizens  Nat. 
Bank,  Si  Ohio  L.  J.  198;  Cincinnati,  N.  O.  ^  T.  P. 
B.  Go.  V.  Citizens  Nat  Bank,  22  Ohio  L.  J.  248;  B.  Co. 
T.  Bawson,  16  Ohio  L.  J.  428:  B.  Co.  v.  Third  Nat. 
Bank.  1  Ohio  C.  a  190. 

A  similar  case  was  presented  in  respect  to  conpon 
deposit  certificates  in  which  purchasers  of  such 
certificates  from  a  clerk  who,  as  they  knew,  was 
sccostomed  in  the  course  of  his  employment  to 
secure  slgnatores  and  perform  services  in  the  is- 
sue of  the  certificates,  were  held  not  thereby  pre- 
cluded from  holding  the  corporation  liable  for  his 
fiaudin  the  issue  of  such  certificates.  Western 
Md.  B.  Onw  V.  Franklin  Bank,  60  Md.  86. 

fbrved  trcm^f en. 

By  numerous  oases  the  doctrine  Is  established 
that  a  corporation  is  liable  to  the  true  owner  of 
stock  who  is  deprived  of  ownerslilp  on  the  books 
of  the  corporation  X)j  forged  transfers  whether 
the  forgery  is  made  by  the  otfioers  of  the  corpora- 
tion or  by  others.  Davis  v.  Bank  of  England,  2 
Bbig.  888;  Sloman  v.  Bank  of  England,  U  Sim.  476; 
Johnston  v.  Benton,  L.  B.  0  Bq.  ISl ;  lie  Bahia  &  8. 
F.B.C0.L.B.8Q.  B.  684:  Swan  v. North  British 
Australasian  Co.  8  Hurlst  &  a  178,  affirming  7 
Hurlst  &  N.  608;  Simm  v.  Anglo-American  Teleg. 
Co.  L.  B.  6 Q.  &  Div.  188;  Blaisdell  v.  Bohr,  66  Ga. 
66:  Bridgeport  Bank  v.  New  York  ft  N.  H.  B.  Co. 
60  Conn.  281 ;  Pratt  v.  Taunton  Copper  Mfg.  Co. 
123  Mass.  Ua  26  Am.  Bep.  87 :  Machinist's  Nat  Bank 
▼.Field,  126 Mass.  848;  PoUock  v.  National  Bank, 
7  N.  T.  274, 67  Am.  Deo.  620;  Comstock  v.  Buchanan, 
Sr  Barb.  147;  Metropolitan  Sav.  Bank  v.  Baltimore, 
68Md.6;  Western  U.  Teleg.  Ca  v.  Davenport,  07 
n.S.80B.24  Ued.  1047;  Baker  v.  Wasson,  68  Tex. 
106. 

Bnt  one  who  took  certificates  of  stock  on  a 
forged  indorsement  and  sent  them  to  the  corpora- 
tion to  obtain  a  transfer  which  was  made  cannot 
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hold  the  corporation  liable  because  it  has  made 
the  transfer  on  his  application.  Brown  v.  Howard 
F.  Ins.  Oo.  42  Md.  884;  Hambleton  r.  Central  Ohio 
B.  Co.  44  Md.  661. 

Although  a  bank  which  has  made  a  loan  on  stock 
having  a  forged  indorsement  cannot  hold  the  cor- 
poration liable  for  such  loan,  where  the  corpora- 
tion makes  a  transfer  of  the  certificates  to  the 
bank  on  the  faith  of  which  another  loan  is  made, 
the  corporation  is  liable  for  the  latter  loan.  Met- 
ropolitan Sav.  Bank  v.  Baltimore,  68  Md.  6w 

Where  a  loan  was  made  on  the  faith  of  certifi- 
cates the  transfer  of  wb.ch  had  been  forged  and 
the  borrower  had  no  equities  against  the  bank, 
when  he  paid  the  loan  the  estoppel  of  the  corpora- 
tion to  deny  that  the  transfer  was  valid  ceased. 
Simm  V.  Anglo-American  Teleg.  Co.  L.  B.  6  Q.  B. 
Div.  188. 

A  corporation  is  not  liable  for  the  registry  of  a 
forged  transfer  to  one  who  had  already  bought 
the  certificate  and  sent  it  to  the  corporation  for 
that  purpose  where  he  did  not  put  himself  m  any 
worse  position  on  account  of  the  transfer.  Water- 
house  V.  London  &  S.  W.  B.  Co.  41 L.  T.  N.  &  663. 

A  bank  which  had  received  as  collateral  a  oortlfl- 
cate  raised  from  two  to  two  hundred  shares  is 
liable  for  its  casliier*s  offldal  transfer  of  the  cer- 
tificate in  blank  upon  payment  of  the  debt  where 
another  person  receives  it  in  good  faith  as  collat- 
eral security  upon  a  loan.  Matthews  v.  Massachu- 
setts Nat.  Bank,  Holmes,  806. 

A  transfer  of  shares  by  a  clerk  of  the  treasurer 
of  a  corporation  (whose  authority  does  not  seem 
to  have  been  questioned)  on  an  assignment  orig- 
inally made  for  a  portion  of  the  shares  only,  and 
which  show  alterations  on  its  fooeand  which  he 
still  further  altered  in  accordance  with  his  idea  of 
the  facts,  was  held  to  make  the  corporation  liable 
to  the  true  owner  of  the  shares  wrongly  trans- 
ferred although  the  alterations  were  not  made 
with  intent  to  commit  forgery  but  through  gross 
carelessness.  Bewail  v.  Boston  W.  P.  Co.  4  Allen, 
277, 81  Am.  Dea  701. 

Since  a  corporation  is  liable  to  the  true  owner 
for  transferring  his  shares  on  a  forged  indorse- 
ment it  has  a  right  of  action  a«:ain8t  the  person 
who  by  the  forged  transfer  induces  the  corpora- 
tion to  transfer  the  stock  upon  the  books,  al- 
though he  acts  in  good  faith*  Boston  &  A.  B.  Co. 
V.  Bichardson,  186  Mass.  47S.  ^         B.  A.  B. 
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Griswdd  r.  Haven,  25  N.  Y.  595,  82  Am.  Dec. 
380;  iV^w  York  &  N,  K  R  Co.  v.  t^'chuyler, 
supra;  Armour  v.  Michigan  Cent,  iJ.  O!?.  66  N. 
Y.  Ill,  22  Am,  Rep.  603;  Bank  of  Batavia  v. 
New  Ti/rk,  L.  E,  &  W,  R.  Co,  106  N.  Y.  196, 
eO  Am.  Rep.  440;  Parker  v.  Saratoga  County 
Supre,  106N.  Y.418. 

Mr.  Allen's  act  in  couDtersigniDg,  sealing, 
and  issuing  such  new  certificate  was  in  itself  a 
representation  of  the  existence  of  the  necessary 
facts. 

Bank  of  Batavia  v.  Neu>  York,  L.  E,  A  W. 
R.  Go.  supra;  Hotbrook  v.  New  Jersey  Zinc  Co, 
57  N,  Y.  616;  Bank  of  Attica  v.  PotOer  A  Sty- 
mus  Mfg,  Co.  17  N.  Y.  S.  R  827;  Marine  Bank 
V.  ClemenU,  6  Bosw.  166,  81  N.  Y.  88;  Man- 
hattan Beach  Co.  v.  Earned,  27  Fed.  Rep.  486; 
Weyh  V.  Boylan,  85  N.  Y.  896,  89  Am.  Rep. 
669;  Re  BaAia  d  8.  F.  B,  Co.  L.  A.  8  Q.  B. 
584;  Shaw  v.  Pbrt  Phillips  G.  Min.  Co.lj.tLld 
Q.  B.  Div.  108. 

The  plaintiff  was  a  third  person  dealing 
with  such  agent  in  entire  good  faith,  pursuant 
to  the  apparent  power.  It  therefore  had  the 
right  to  rely  upon  this  representation,  and  the 
defendant  is  estopped  from  denying  its  truth 
to  the  plaintiff's  prejudice. 

The  fact  that  the  certificate  was  not  issued 
in  the  business  of  the  defendant,  but  by  Allen 
himself,  to  accomplisb  a  fraud  for  his  private 
benefit,  and  that  the  defendant  derived  no  ad- 
vantage from  the  transaction,  will  not  defeat 
the  application  of  this  doctrine. 

Bank  of  Batavia  v.  New  York,  L.  E,  A  W. 
R.  Co.  106  N.  Y.  199;  Titus  v.  Great  Wesiern 
Turnp.  Co.  61  N.  Y.  237;  New  Y&rk  A  N.  H. 
R.  Co.  V.  Schuyler,  84  N.  Y.  80;  Griswold  v. 
Eaten,  26  N.  Y.  599,  82  Am.  Dec.  880. 

Nor  does  it  relieve  the  defendant  that  the 
officer,  who  commits  the  fraud  for  his  own 
benefit,  is  only  one  of  several  who  are  required 
to  act  jointly  in  the  transaction  of  the  corpo- 
rate busines.0,  as  a  single  director  in  a  board. 

Bank  of  United  States  v.  Datis,  2  Hill,  461. 

It  does  not  alter  the  liability  of  the  corpora- 
tion that  the  fraud  of  its  trusted  officers  in- 
volves the  crime  of  forgery. 

Tome  V.  Parke rsburg  Branch  R.  Go.  supra; 
Western  Md.  R.  Co.  v.  Franklin  Bank,  60  Md. 
86;  Com.  v.  Reading  Sav.  Bank,  187  Mass.  431; 
Eolden  v.  Phelps,  141  Mass.  456;  Shaw  v.  Port 
Phillips  G.  Min.  Co.  L.  R.  13  Q.  B.  Div.  103; 
Manhattan  Beach  Go.  v.  Eam^,  supra;  Jar- 
vis  V.  Manhattan  Beac/i  Co.  53  Hun,  862. 

Maynard*  J.,  delivered  the  opinion  of 
the  court : 

In  Beptember,  1885.  the  plaintiff,  a  domes- 
tic banking  corporation,  loaned  one  Hofele 
$15,000  upon  his  Individual  note,  payable 
in  three  months  and  secured  by  the  pledge 
of  an  instrument  which,  upon  its  face,  pur- 
ported to  be  a  certificate  for  160  shares  of 
stock  of  the  defendant,  a  domestic  railroad 
corporation,  having  its  office  and  principal 
place  of  business  in  the  same  city  with  the 
plaintiff.  It  was  subsequently  discovered 
that  this  certificate  was  spurious,  and  that 
the  signature  thereto  of  the  defendant's  pres- 
ident nad  been  forged  by  one  Eben  S.  Allen, 
its  secretary,  who  was  also  its  treasurer  and 
transfer  affent,  and  who  had  in  these  capaci- 
ties signed  and  countersigned  the  certificate 
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and  delivered  it  to  Hofele,  who  was  his  part* 
ner  in  business,  for  the  purpose  of  raising 
money  upon  it  to  be  used  in  the  firm  under- 
taking. 

We  are  required  upon  this  appeal  to  de- 
termine how  far  the  defendant  company  it 
liable  for  the  loss  sustained  by  the  plaintiff 
in  consequence  of  this  fraudulent  and  crim- 
inal act  of  one  of  its  principal  officers. 

The  good  faith  of  the  plaintiff  in  the  trans- 
action, oy  means  of  which  it  became  possessed 
of  the  forged  certificate,  seems  to  be  satisfac- 
torily established.  Hofele  was  a  stranger  to 
the  officers  of  the  bank,  and  they  had  no 
knowledge  of  his  business  relations  with 
Allen,  or  that  the  latter  was,  in  any  way, 
interested  in  the  proposed  loan.  Before  act- 
ing upon  Hofele*s  application  for  a  discount 
the  plaintiff's  president  sent  its  confidential 
clerk  to  the  office  of  the  defendant  with  the 
certificate,  who  pursuant  to  instructions^ 
showed  it  to  the  person  in  charge  of  the  of- 
fice, who  was  then  unknown  to  the  clerk,  but 
who  proved  to  be  Allen,  its  secretary  and 
treasurer,  and  who  was  asked  if  it  was  gen- 
uine and  all  right,  and  if  Hofele  was  a  stock- 
holder of  the  company,  to  which  an  affirma- 
tive reply  was  ^iven,  and  a  description  of 
Hofele,  from  which  the  bank  might  identify 
him  as  the  person  who  had  presented  the  cer- 
tificate and  sought  the  loan  upon  the  strength 
of  it.  The  clerk  reported  the  result  of  the 
interview  to  the  plaintiff's  officers,  who 
thereupon  discounted  Hofele 's  note  for  the 
sum  named,  payable  in  three  months,  and 
accepted  the  certificate  as  collateral  security 
in  the  usual  form  for  its  payment  and  for 
all  other  present  or  future  demands  of  the 
bank  against  him.  The  note  was  renewed 
from  time  to  time,  and  increased  in  amount, 
and  some  smaller  notes  eriven,  until  his  in- 
debtedness amounted  to  $85, 000  and  upwards. 
Meanwhile,  the  plaintiff  had  taken  as  ad- 
ditional security  a  like  certificate  for  fifty 
shares,  to  which  the  signature  of  the  defend- 
ant's president  had  also  been  forged,  and 
which  was  first  received  as  security  for  a  loan 
of  $5,000.  This  loan  was  afterwards  consol- 
idated with  the  other  loans,  and  became  a 
part  of  the  total  indebtedness  for  which  both 
certificates  were  held  as  security.  Upon  the 
pledge  of  the  fifty-share  certificate,  the  plain- 
tiff made  no  inquiries  of  the  defendant,  or 
of  any  of  its  officers,  with  reference  to  its 
genuineness. 

In  July,  1889,  Hofele  ordered  the  plaintiff 
to  sell  the  two  certificates,  and  signed  the 
usual  blank  transfer  or  power  of  attorney  for 
that  purpose  on  the  back  of  them.  When 
they  were  first  hypothecated,  he  had  executed 
a  separate  power  of  attorney,  authorizing 

Slaintiff  to  sell  and  transfer  them  in  case  of 
efault  in  the  payment  of  the  loans.  The 
certificates  were  sold  by  plaintiff's  brokers, 
and  the  net  sum  of  $48,890  received  and 
placed  to  Hofele's  credit,  and  his  indebted- 
ness charged  to  his  account,  leaving  an  ap- 
parent balance  duo  him  of  $8,479. 

When  the  certificates  were  presented  by 
the  purchasers  at  the  office  of  defendant  for 
transfer,  it  was  refused,  upon  the  ground 
that  they  were  forged  and  spurious,  and  the 
treasurer  and  the  transfer  agent  wrote  across 
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their  face  in  red  ink  the  words  ^no  good," 
and  added  their  official  signatures  to  the 
statement.  The  plaintiff  then  refunded  to 
the  purchasers  the  amount  paid  upon  the  sale 
of  uie  certificates,  and  took  an  assignment 
from  them  of  all  rights  of  action  which  they 
had  against  the  defendant,  and  upon  the  re- 
fusal of  the  defendant  to  recognize  the  cer- 
tificates as  valid  evidence  of  title  to  its  shares 
of  stock,  this  action  was  brought,  in  which 
the  plaintiff  has  recovered  for  its  loss  on  ac- 
count of  the  Invaliditv  of  the  one  hundred 
and  sixty  shares  certificate,  and  the  defend- 
ant has  appealed. 

With  respect  to  this  certificate,  we  fail  to 
discover  an^  omission  on  the  part  of  the 
plaintiff  which  would  impeach  its  character 
as  a  bona  fide  holder.  It  made  inquiry  at 
the  office  of  the  defendant,  where  its  books 
and  records  were  kept,  and  of  the  officer  in 
charge  whose  duty  it  was  to  furnish  correct 
information  upon  the  subject,  and  tt  had  no 
re:i8on  to  suspect  that  the  assurances  it  re- 
ceived were  misleading  or  false,  or  that  the 
ofiScers  of  the  defendant  had  entered  into  a 
conspiracy  with  Hofele  to  defraud  the  public. 

It  resorted  to  the  only  source  of  verification 
of  the  truth  of  Hofele 's  statement  which  was 
readily  accessible ;  and  it  exercised  all  the 
care  and  vigilance  which  a  prudent  man 
would  be  expected  to  exhibit  in  the  ordinary 
course  of  the  business  in  which  it  was  en- 
gaged. There  was  no  circumstance  proven 
which  required  a  displav  of  greater  dili- 
gence. Nor  were  the  rights  of  the  plaintiff 
affected  by  the  sale  of  the  certificates  and  their 
redelivery  to  the  plaintiff  upon  a  refund  of 
the  proceeds  of  the  sale  to  the  purchasers. 
Thoui^h  nominally  sold  on  the  account  of  Uo- 
fele  the  plaintiff  was  the  real  party  in  interest 
in  the  transaction.  There  was  an  implied 
guaranty  of  the  genuineness  of  the  certifi- 
cates, which  the  vendor  might  be  required  to 
make  good,  and  as  the  plaintiff  had  received 
the  fruits  of  the  transaction,  the  consideration 
of  which  had  failed,  it  could  not  lawfully 
withhold  them  from  the  purchasers  when 
restoration  was  demanded.  The  purchasers 
were  also  bona  fide  holders  of  the  certificates, 
aDd  the  plaintiff,  by  their  assignment,  ac- 
quired the  right  to  the  enforcement  of  what- 
ever remedies  thev  mi^ht  have  in  that  capac- 
ity against  the  defenaant,  although  it  was 
then  aware  of  their  fraudulent  issue.  While 
certificates  of  stock  in  railroad  and  other  busi- 
ness corporations  do  not  possess  the  qualities 
of  commercial  paper,  in  the  full  sense  of  the 
term  yet,  as  evidence  of  title,  when  the  trans- 
fer indorsed  thereon  is  signed  in  blank  b^  the 
shareholder,  they  become,  in  effect,  so  mr  as 
the  public  is  concerned,  as  if  they  had  been 
issued  to  bearer.  They  are  then  readily  trans- 
ferable by  delivery,  and  have  an  element  of 
negotiability  which  renders  them  an  impor- 
tant factor  in  the  financial  and  commercial 
transactions  of  the  country.  They  may  be  and 
are  frequently  listed  upon  the  stock  ex- 
changes, and  their  sales  represent  a  large 
proportion  of  the  daily  business  of  these 
bodies. 

The  plaintiff  must,  therefore,  be  accorded 
whatever  advantage  belongs  to  a  holder  in 
good  faith  of  a  cHbse  in  action  of  this  char- 
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acter,  and  we  have  only  to  consider  how  far 
the  defendant  is  responsible  for  the  acts  and 
representations  of  its  officers,  by  means  of 
which  Hofele  was  enabled  to  obtain  the 
plaintiff's  monev  upon  the  faith  of  paper, 
apparently  valid,  but  in  fact  worthless. 

The  defendant  was  incorporated  under  the 
General  Railroad  Law,  originally  with  a 
capital  of  $600,000,  afterwards  increased  to 
$750,000,  all  of  which  had  been  issued,  ex- 
cepting twenty  shares,  before  1870.  Its  books 
relating  to  the  issue  and  transfer  of  stock 
consisted  of  a  certificate  book,  a  transfer  book 
and  a  stock  ledger,  which  were  all  kept  by 
the  secretary  and  were  in  his  immediate  cus- 
tody :  but,  in  his  official  capacity  and  work, 
he  was  subject  to  the  supervision  of  the  pres- 
ident, and  all  the  officers  were  under  the  gen- 
eral control  and  management  of  a  boara  of 
directors.  It  is  apparent  from  the  evidence 
that  the  secretary  was,  ex  officio,  the  transfer 
agent  of  the  company.  At  least,  from  1868 
to  the  present  time,  the  secretary  had  acted 
as  such  agent,  and  there  is  no  provision  iu 
the  by-laws  for  the  separate  appointment  of 
a  transfer  agent,  and  the  only  reference  to 
such  an  officer  is  in  a  single  paragraph  in 
section  15,  where  it  is  provided  that  **all  cer- 
tificates shall  be  issued  and  signed  by  the 
president  and  treasurer  and  countersigned  by 
the  transfer  agent,  under  such  other  regula- 
tions as  the  board  of  directors  or  finance  com- 
mittee may  from  time  to  time  prescribe." 
Whether  the  secretary  was,  by  virtue  of  his 
office,  transfer  agent  is  not  material ;  but  the 
fact  remains  that  so  far  as  the  evidence  dis- 
closes anything  upon  the  subject,  he  always 
discharged  the  duties  of  that  office,  and  in 
the  performance  of  the  work  was  fitly  char- 
acterized as  the  transfer  agent  of  the  com- 
pany. When  stock  was  issued,  either  in  pay- 
ment of  an  original  subscription  or  upon  its 
transfer  from  one  person  to  another,  the  en- 
graved certificate  was  taken  from  the  certi- 
ficate book  and  filled  up  by  the  secretarv, 
presented  to  the  president  and  treasurer,  who 
signed  it,  and  it  was  then  countersigned  by 
the  secretary,  as  transfer  agent,  anof  sealed 
by  him  with  the  seal  of  the  corporation  and 
delivered  to  the  stockholder  or  transferee 
named  in  it.  The  secretary  at  the  same  time 
inserted  the  proper  data  in  the  stub  remain- 
ing in  the  certificate  book,  and  made  the  nec- 
essary entries  in  the  transfer  book  and  the 
stock  ledger.  The  certificate  received  by 
plaintiff  from  Hofele  had  been  taken  from 
the  certificate  book.  It  appeared  upon  its 
face  to  be  perfect  and  regular  in  every  re- 
spect. It  had  the  name  of  the  president  and 
treasurer  signed  to  it,  was  countersigned  by 
the  transfer  agent,  and  bore  the  impress  of 
the  corporate  seal.  It  recited  that  Hofele 
was  the  owner  of  one  hundred  and  sixty  shares 
of  one  hundred  dollars  each  of  the  capital 
stock  of  the  company,  contained  the  usual 
provisions  in  regard  to  the  mode  of  transfer, 
and  declared  that  no  certificate  should  bind 
the  company  unless  signed  by  the  president, 
and  countersigned  by  its  treasurer  and  trans- 
fer agent.  The  in  testimonium  clause  asserted 
that  ihe  defendant  had  caused  that  particular 
certificate  to  be  signed  by  its  president  and 
countersigned  by  its  treasurer  and  transfer 
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agent,  and  sealed  with  Its  corporate  seal 
f^bruary  6,  1885.  It  is  very  .clear  that,  un- 
der the  regulations  adopted  by  the  defendant, 
and  pursuing  the  mode  of  procedure  which 
it  had  prescribed,  the  final  act  in  the  issue 
of  a  certificate  of  stock  was  performed  by  its 
secretary  and  transfer  agent,  and  that  when 
he  countersigned  it  and  affixed  the  corporate 
seal  and  d^Blivtired  it,  with  the  intent  that  It 
might  be  negotiated,  it  must  be  regarded,  so 
long  as  it  remained  .outstanding,  as  a  con- 
tinuing affirmation  by  the  defendant  that  it 
had  b^n  lawfully  issued,  and  that  all  the 
conditions  precedent  upon  which  the  right 
to  issue  it  oepended  h&d  been  duly  observed. 
Such  is  the  effect  necessarily  implied  in  the 
act  of  countersigning.  This  word  has  a  wel  1  • 
defined  meaning,  both  in  the  law  and  in  the 
lexicon.  To  countersign  an  instrument  is  to 
sign  what  has  already  oeen  signed  by  a  su- 
perior, to  authenticate  by  an  additional  sig- 
nature and  usually  has  reference  to  the  signa- 
ture of  a  subordinate  in  addition  to  ihat  of 
his  superior,  by  way  of  authentication  of  the 
execution  of  the  writing  to  which  it  is  affixed, 
and  it  denotes  the  complete  execution  of  the 
paper  f  Worcester's  Diet. ) .  When,  therefore, 
the  defendant's  secretary  and  transfer  agent 
countersigned  and  sealed  this  certificate  and 
put  it  in  circulation,  he  declared  in  the  most 
formal  manner  that  it  had  been  properly 
executed  by  the  defendant  and  that  every  es- 
sential requirement  of  law  and  of  the  by- 
laws had  been  performed  to  make  it  the  bind- 
ing act  of  the  company.  The  defendant's 
by-laws  elsewhere  illustrate  the  application 
of  the  term  when  used  with  reference  to  the 
signatures  of  its  officers.  In  section  10  it. is 
provided  that  all  moneys  received  by  the 
treasurer  should  be  deposited  in  bank  to  the 
ioint  credit  of  the  president  and  treasurer,  to 
DC  drawn  out  only  by  the  check  of  the  treas- 
urer, countersigned  by  the  president.  If  che 
president  should  forge  the  name  of  the  treas- 
urer to  a  check,  and  countersign  it  and  put 
it  in  circulation  and  use  the  proceeds  for  his 
individual  benefit,  we  apprehend  It  would 
not  be  doubted  that  this  would  be  regarded 
as  a  certificate  of  the  due  execution  of  the 
check,  so  far  as  to  render  the  company  re- 
sponsible to  any  person  who  innocently  and 
in  good  faith  became  the  holder  of  it. 

This  result  follows  from  the  application  of 
the  fundamental  rules  which  determine  the 
obligations  of  a  principal  for  the  acts  of  his 
agent.  They  were  embraced  in  the  compre- 
hensive statement  of  Story  in  his  work  on 
Agency  (9th  ed.  g  452),  that  the  principal 
is  to  be  **held  lianle  to  third  persons  in  a 
civil  suit  for  the  frauds,  deceits,  conceal- 
ments, misrepresentations,  torts,  negligence 
and  other  malfeasances,  or  misfeasances  and 
omissions  of  duty  of  his  agent,  in  the  course 
of  bis  employment,  although  the  principal 
did  not  authorize,  or  Justify,  or  participate 
in,  or,  Indeed,  know  of  such  misconduct,  or 
that  if  he  forbade  the  acts  or  disapproved  of 
them.  In  all  such  cases  the  rule  applies  re- 
sfondeat  superior,  and  is  founded  upon  pub- 
lic policy  and  convenience,  for  in  no  other 
way  could  there  be  any  safety  to  third  persons 
in  their  dealings,  either  directly  with  the 
principal  or  indirectly  with  him  or  through 
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the  instrumentality  of  agents.  In  every  such 
case  the  principal  holds  out  his  agent  as  com- 
petent and  fit  to  be  trusted,  and  thereby,  in 
effect,  he  warrants  his  fidelity  and  good  con- 
duct in  all  matters  within  we  scope  of  the 
agency.**  It  is  true  that  the 'secretary  and 
transfer  agent  had  no  authority  to  issue  a 
certificate  of  stock  except  upon  the  surrender 
and  cancellation  of  a  previously  existing 
valid  certificate,  and  the  signature  of  the 
president  and  treasurer  first  obtained  to  the 
certificate  to  be  issued,  but  these  were  facts 
necessarily  and  peculiarly  within  the  knowl- 
edge of  the  secretary,  and  the  issue  of  the 
certificate  in  due  form  was  a  representation 
by  the  secretary,  and  the  transfer  agent  that 
these  conditions  had  been  complied  with,  and 
that  the  facts  existed  upon  which  his  right 
to  act  depended.  It  was  a  certificate  ap« 
parently  made  in  the  course  of  his  emi^loy- 
ment  as  the  agent  of  the  company,  and  within 
the  scope  of  the  general  authority  conferred 
upon  him,  and  the  defendant  is  under  an  im- 
plied obligation  to  make  indemnity  to  the 
plaintiff  for  the  loss  sustained  by  the  negli- 
gent or  wrongful  exercise  by  its  officers  of 
the  general  powers  conferred  upon  them. 
Oruwold  V.  itown,  25  N.  Y.  595,  82  Am.  Deo. 
880 ;  iVew  York  A  N,  K  R,  Oo.  v.  Schuyler^ 
34  N.  Y.  80 ;  Titus  v.  Qrtai  Western  Tump. 
Oo.  6  N.  Y.  237 :  Bank  of  Batavia  v.  New 
York,  L.  R,  A   W.  B.  do.  106  N.  Y.  199) 

The  learned  counsel  for  the  defendant  seeks 
to  distinguish  this  case  from  the  authorities 
cited  because  the  signature  of  the  president 
to  the  certificate  was  not  genuine;  but  we 
cannot  see  how  the  forgery  of  the  name  of 
the  president  can  relieve  the  defendant  from 
liability  for  the  fraudulent  acts  of  its  secre- 
tary, treasurer,  and  transfer  agent.  They  were 
officers  to  whom  it  had  intrusted  the  author- 
ity to  make  the  final  declaration  as  to  the 
validity  of  the  shares  of  stock  it  might  issue, 
and  where  their  acts,  in  the  apparent  exer- 
cise of  this  power, 'are  accompanied  with  all 
the  indieia  of  genuineness,  it  is  essential  to 
the  public  welfare  that  the  principal  should 
be  responsible  to  all  persons  who  receive  tlie 
certificates  in  good  faith  and  for  a  valuable 
consideration,  and  in  ihe  ordinary  course  of 
business,  whether  the  indicia  are  true  or 
not  Beach,  Pri  v.  Corp.  p.  790 ;  North  Biter 
Bank  v.  Aymar,  8  Hill,  262 ;  Jarvis  v.  Man- 
hattan Beach  Ch.  58  Hun,  862 ;  Tomey.  Park- 
ersburg  Branch  J2.  Cb.  89  Md.  86,  17  Am. 
Rep.  540 ;  Baltimore  A  0,  R,  Co,  ▼.  WUkcns^ 
44  N.  Y.  28,  22  Am.  Rep.  26;  We$tom  Md. 
R  Co,  T.  Franklin  Bank,  60  Md.  86 ;  Com. 
y.  Beading  8a/t,  Bank,  137  Mass.  481 ;  Bolden 
y.  Phelps,  141  Mass.  456 ;  Manhattan  Beach 
Go,  y.  Homed,  27  Fed.  Rep.  486 ;  Shaw  v. 
PM  PhiUip  Oold  Min.  Oo.  L.  R.  18  Q.  B. 
Div.  108. 

The  rule  is,  we  think,  correctly  stated  in 
Beach  on  Private  Corporations  (vol.  2,  sec. 
488,  p.  791)  :  ^'When  certificates  of  stock 
contain  apparently  all  the  essentials  of  gen« 
uineness  a  bona  fide  holder  thereof  has  a  claim 
to  recognition  as  a  stockholder,  if  such  stock 
can  leirally  be  issued,  or  to  indemnity  if  this 
cannot  be  done.  The  fact  of  forgery  does  not 
extinguish  his  right  when  it  Has  oeen  per- 
petrated by  or  at  the  instance  of  an  officer 
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placed  in  authority  by  the  corporation  and 
entrusted  with  the  custody  of  its  stock  books 
and  held  out  by  the  company  as  the  source 
of  information  upon  this  subiect." 

Having  reached  the  conclusion  that  the  de- 
fendant is  liable  for  the  representations  of 
its  officers  appearing  unon  the  face  of  its 
certificate  over  their  official  signature  and 
under  the  seal  of  the  corporation,  we  do  not 


deem  it  necessary  to  consider  the  effect  of  the 
oral  representations  made  at  the  office  of  the 
company  to  the  plaintiff's  clerk,  except  so 
far  as  wj  bear  upon  the  question  of  the  good 
faith  of  the  plaintiff  in  the  acquisition  of 
the  certificate. 

The  judgment  and  order  mtut  be  ajfirmed, 
with  costs. 

All  concur. 


INDIANA  SUPREME  COURT. 


Samuel  SMALL  et  al,  AppU., 

V, 

Samuel  C.  KENNEDY. 
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!•  A  ecmiiterelaim  may  be  set  up  as  a 
reply  to  a  eounterclaiin  under  Bev.  Stat. 
imTs  867,  whiob  aUowB  a  reply  to  new  matter  In 
an  answer  of  ''any  new  matter  which  supports 
the  complaint  and  avoids  the  matter  in  such 
paragraph  of  the  answer.*^ 

£•  AnalleipatUnitliatfUfle  repreaenta- 
tioBS  as  to  the  location  and  improvement  of 
land,  made  by  the  owner,  were  known  to  him  to 
be  false,  is  not  neoessary  in  pleading  his  fraud. 

8«  AlllnnatiTe  relief  eaanot  be  granted 
vpoii  a  eounterelalm  in  reply  although 
it  IS  valid  to  defeat  a  oounterolaim  in  th^  answer 
under  a  statute  which  allows  a  reply  of  new  mat- 
ter in  support  of  the  complaint  and  avoidance  of 
new  matter  in  the  answer. 

(March  10,  laOS.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Circuit  Court  for  Morgan  County  in 
favor  of  plaintiff  upon  the  cause  of  action  set 
up  in  the  complaint  and  also  upon  matters  of 
counterclaim  set  up  in  the  reply  in  an  action 
brought  to  foreclose  a  mortgage  upon  certain 
real  eatate.  Reversed  astotXe  affirmative  relirf 
granted  upon  the  matters  in  the  reply. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Van  Vorhis  Ik  Spencer  and 
J'orden  Ik  Matthews  for  appellants. 

Messrs,  Shirley  Ik  Park*  lor  appellee. 

Coffeyt  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  appellee  against 
the  appellants  in  the  Morgan  circuit  court 
to  foreclose  the  mortgage  set  out  in  the  com- 
plaint. 

The  complaint  alleges,  among  other  things, 
that  the  appellant,  Samuel  Small  executed 
the  notes  m  suit  on  the  80th  day  of  Novem- 
ber, 1888,  and  on  the  same  day  executed  the 
mortgage,  the  foreclosure  of  which  is  sought, 
to  secure  their  payment ;  that  on  the  8d  day 
of  I>eoember,  I880,  he  sold  and  conveyed  to 
the  appellants  Thomas  P.  Mills  and  Anna 
Mills  Uie  real  estate  described  in  the  mort- 
gage, and  that  thev,  as  part  of  the  purchase 
price  of  said  lana,  assumed  and  agreed  to 
pay  one  half  of  the  debt  secured  by  uie  mort- 


gage. The  appellee  sought  a  personal  judg- 
ment against  the  appellants,  oamuel  Smalls 
Thomas  P.  Mills  ana  Anna  Mills  and  a  fore- 
closure of  the  mortgage  against  all  of  the 
appellants.  The  appellants  Samuel  Small 
and  Thomas  P.  Mills  answered  jointly : 

Ifirst,  The  general  denial. 

Second.  That  at  the  time  of  the  sale  of  the 
real  estate  described  in  the  mortgage  by  the 
appellee  to  the  appellant  Small,  and  the  ex- 
ecution of  the  notes  and  mortgage  in  suit  by 
Small  to  the  appellee,  the  appellants  Small 
and  Mills  were  partners  ana  that  the  land 
was  conveyed  to  Small  for  convenience,  for 
the  use  of  both  of  the  appellants;  that  the 
notes  in  suit  were  in  fact  executed  without 
any  consideration  whatever. 

^ird.  The  third  paragraph  avers  the  same 
fact  as  the  second,  so  far  as  they  relate  to  the 
partnership,  and  in  addition  thereto  avers 
that  $900  of  the  consideration  of  the  notes  in 
suit  was  the  purchase  price  of  the  real  estate 
described  in  the  mortgage ;  that  at  the  time 
of  the  sale  of  said  land  to  the  appellants  the 
appellee  falsely  and  fraudulently  represented 
to  them  that  he  had  a  good  and  indefeasible 
title  to  said  land  in  fee  simple ;  that  relying 
on  such  representations  they  purchased  said 
land  and  took  a  deed  of  conveyance  thereto 
to  Small  for  the  use  of  the  firm;  that  said 
representations  were  false,  as  the  appellee  at 
the  time  knew,  he  having  no  title  to  said 
land ;  and  that  since  said  conveyance  the  ap- 
pellants, in  order  to  avoid  litigation,  had 
surrendered  said  land  to  one  John  Carriger, 
who  was  the  true  owner  thereof:  that  by 
reason  of  the  premises  the  appellants  had 
been  damaged  in  the  sum  of  $1,000,  which 
they  asked  might  be  ^recouped  against  the 
notes  in  suit. 

Fourth,  The  fourth  paragraph  of  the  answer 
avers  that  at  the  time  the  appellee  sold  the 
land  described  in  the  mortgage  to  the  appel- 
lants, as  part  of  the  same  transaction,  he  also 
sold  them  a  stock  of  goods  and  groceries,  the 
same  being  in  the  storeroom  situate  on  said 
real  estate;  that  in  order  to  induce  the  ap- 
pellants to  purchase  said  goods  and  groceries, 
the  appellee  warranted  the  same  to  be  new, 
fresh,  full,  and  complete,  and  that  the  boxes, 
barrels,  cases,  cans,  and  depositories  then  and 
there  in  said  storeroom  were  full  of  groceries 
and  goods  of  a  quality  and  character  suffi- 
cient to  equal  the  value  of  $1,200 ;  that  rely- 
ing upon  said  representations  and  warranty. 


NOKB.— Tlie  above  decision  upon  the  effect  of  I  create  a  new  precedent.    Although  made  as  to  the 
« oounterolaim  set  up  in  a  reply  against  counter-   Indiana  statute,  the  general  adoption  of  code 
«iaim  in  an  answer  is  one  of  those  which  seem  to  >  pleading  will  make  it  important  elsewhere. 
19  L.  R.  A.  22 


Indiana  Buprbmk  Coubt. 


Hab., 


and  believing  €he  same  to  be  true,  they  pur- 
chased the  same  of  the  appellee  at  the  agreed 
price  of  $1,200,  without  making  any  inspec- 
tion thereof,  and  without  any  knowledge  to 
the  contrary ;  that  said  goods  and  groceries 
were  old  ;  that  the  boxes, "barrels,  cans,  cases, 
and  depositories  were  empty  and  that  said 
stock  was  not  full  and  complete  and  was  not 
sufl^cient  in  quantity  and  grade  to  equal  the 
value  of  $800,  by  reason  of  which  appellants 
were  damaged  $900,  which  they  asked  might 
be  recouped  against  the  notes  \n  suit. 

Fifth,  The  fifth  paragraph  of  the  answer  is 
the  same  as  the  fourth  except  that  in  this 
paragraph  the  representations  in  relation  to 
the  goods  and  ffroceries  are  averred  to  have 
been  made  yrith  the  intent  to  cheat  and  de- 
fraud  the  appellants  instead  of  averring  a 
warranty. 

To  these  several  answers  the  appellee  re- 
plied, first,  the  general  denial ;  second,  by 
way  of  counter-claim,  that  at  the  time  of  the 
execution  of  the  notes  and  mortgage  in  suit 
the  appellee  and  his  wife  were  owners  of  the 
land  described  in  the  mortgage,  and  the  goods 
and  groceries  mentioned  in  the  answers  of  the 
appellants,  all  of  the  value  of  $8,000;  that 
at  the  date  of  said  mortgage  he  and  the  ap- 
pellants agreed  to  exchange  said  real  estate 
and  goods  and  groceries  for  three  hundred  and 
twenty  acres  of  land  in  the  state  of  Kansas, 
owned  by  the  appellants,  the  notes  in  suit 
being  executed  to  the  appellee  for  the  agreed 
difference  in  value  between  said  land  in'Kan- 
sas  and  the  land  described  in  the  mortgage, 
apd  said  foods  and  groceries ;  that  to  induce 
the  appellee  to  accept  said  Kansas  land  the 
appellants  made  certain  false  and  fraudulent 
representations  as  to  the  location  and  im- 
provement thereof,  upon  which  the  appellee 
relied  and  was  induced  thereby  to  make  such 
exchange ;  that  said  representations  were  false 
and  that  the  land  was  worth  $2,000  less  than 
it  would  have  been  worth  had  it  been  as  rep- 
resented. Third,  The  third  paragraph  of  the 
reply  Is  the  same  as  the  second,  except  that 
it  alleges  that  the  appellants  made  certain 
warranties  as  to  the  location  and  improvement 
of  the  land  in  the  state  of  Kansas,  which 
warranties  were  untrue.  Fourth,  The  fourth 
paragraph  of  the  reply  is  an  argumentative 
denial  of  the  allegations  contained  in  the 
fourth  paragraph  of  the  answer  filed  by  the 
appellants. 

Upon  these  issues  the  cause  was  ti-ied  by 
the  court,  resulting  in  a  finding  for  the  ap- 
pellee in  the  sum  of  $772.89  on  his  com- 
plaint, and  the  further  sum  of  $1,800  on  the 
counter-claim  set  up  in  the  reply.  Upon 
these  findings  the  court,  over  a  motion  for 
a  new  trial,  rendered  judgment.  The  court 
also  overruled  a  motion  filed  by  the  appel- 
lants to  modify  the  judgment. 

The  joint  errors  properly  assigned  by  the 
appellants  are: 

1.  That  the  court  erred  in  overruling  the 
demurrer  of  the  appellants  to  the  second, 
third,  and  fourth  paragraphs  of  the  appel- 
lee's reply. 

2.  That  the  court  erred  in  overruling  the 
motion  of  the  appellants  in  arrest  of  Judg- 
ment 
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8.  That  the  complaint  does  not  state  faeti 
sufficient  to  constitute  a  cause  of  action. 

4.  That  the  reply  and  counter-claim  dees 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  appellant  Thomas  P.  Mills  also  assigns 
separate  error  as  follows : 

1.  That  the  court  erred  in  overruling  his 
separate  motion  for  a  new  trial. 

2.  That  the  court  erred  in  overruling  his 
separate  motion  to  modify  the  judgment. 

3.  That  the  reply  and  counter-claim  do  not 
state  facts  sufficient  to  constitute  a  cause  of 
action. 

4.  That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

It  is  insisted  by  the  appellants  in  their 
brief  that  the  circuit  court  erred : 

1.  In  overruling  their  demurrer  to  the  sec- 
ond, third  and  fourth  paragraphs  of  the  ap- 
pellee's reply. 

2.  In  overruling  their  motion  in  arrest  of 
Judgment. 

8.  In  overruling  their  motion  for  a  new 
trial. 

4.  In  orerruling  their  motion  to  modify 
the  Judgment. 

It  is  contended  that  the  matter  set  up  in 
the  reply  was  a  departure  from  the  complaint 
and  not  proper  matter  to  be  set  up  in  a  reply, 
but  we  think  otherwise.  Section  867,  Rev. 
Stat.  1881,  provides  that,  ''when  any  para- 
graph of  the  answer  contains  new  matter,  the 
plaintiff  may  reply  to  it  by  general  denial, 
and  may  also  in  separate  paragraphs  reply 
any  new  matter  which  supports  the  complaint 
and  avoid  the  matter  in  such  paragraph  of 
answer." 

The  paragraphs  of  the  answer  to  which 
these  replies  are  addressed  are  pleaded  by 
way  of  counter-claim,  and  we  think  it  waa 
perfectly  legitimate  for  the  plaintiff  to  reply 
any  matter  which  would  defeat  the  answer 
and  thus  leave  the  cause  of  action  set  up  in 
the  complaint  intact.  Such  a  course  would 
certainly  sustain  the  complaint,  while  at  the 
same  time  it  avoided  the  answer.  It  has  often 
been  held  by  this  court  that  the  plaintiff  may 
reply  a  set-off  to  a  set-off,  and  upon  the  same 
principle  there  is  no  reason  why  he  may  not 
reply  a  counter-claim  to  a  counter-claim. 
Turner  v.  Simpson,  12  Ind.  418;  EeiUy  v. 
Rucker,  16  Ind.  808 ;  Peden  y.  Mail,  118  Ind. 
556. 

No  question  as  to  parties  was  made  in  the 
circuit  court  and  for  that  reason  no  such 
question  can  be  presented  here.  The  reply 
is  not  defective  for  failure  to  allege  that  the 
appellants  knew  their  representations  as  to 
the  location  and  improvement  of  the  Kansas 
land  were  false.  Such  an  allegation  was  not 
necessary.  Every  one  is  conclusively  pre- 
sumed, under  such  circumstances  as  surround 
this  case,  to  know  the  condition  and  location 
of  his  own  property.  Bethell  v.  BetheU,  92 
Ind.  818 ;  Frem^l  v.  miUr,  87  Ind.  1, 10  Am. 
Rep.  62 ;  Brooks  y.  Riding,  46  Ind.  15 ;  Krew- 
son  y.  Cloud,  45  Ind.  278 ;  Boolwr  v.  Qotds- 
borough,  44  Ind.  490;  Cam/pbeU  v.  Frankem, 
65  lud.  591 ;  Cmger  v.  Gordon,  4  Blackf.  110. 

As  we  have  said,  the  fourth  paragraph  of 
the  reply  amounts  to  nothing  more  than  aa 
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argumentative  denial  of  the  fourth  paragraph 
of  the  answer  filed  by  the  appellants.  In 
our  opinion  the  court  did  not  err  In  overrul- 
ing the  demurrer  of  the  appellants  to  either 
the  second,  third  or  fourth  paragraphs  of  the 
reply  filed  by  the  appellees. 

The  motion  in  arrest  of  judgment  was  based 
upon  the  supposed  insufficiency  of  the  reply, 
and  what  we  have  already  said  disposes  of 
it.  As  the  reply  is  sufficient,  the  court  did 
not  err  in  overruling  the  motion  of  the  ap- 
pellants in  arrest  of  judgment.  By  the  mo- 
tion for  a  new  trial  the  appellants  called  in 
question  the  ruling  of  the  court  in  the  ad- 
mission of  evidence,  as  well  as  the  sufficiency 
of  the  evidence  to  sustain  the  findings  of  the 
court. 

The  evidence  to  which  objection  was  made 
tended  to  prove  the  allegations  of  the  reply, 
and  was  admissible.  The  evidence  in  the 
cause  we  think  tended  to  support  the  finding 
of  the  court  on  every  material  point  in  con- 
troversy. We  cannot  disturb  the  finding  on 
the  weight  of  the  evidence. 

With  some  hesitation  we  have  reached  the 
conclusion  that  the  court  below  erred  in  over- 
ruling the  motion  of  the  appellants  to  modify 
the  judgment.  We  have  not  been  cited  to 
any  authority,  nor  do  we  know  of  any  hold- 
ing that  affirmative  relief  may  be  granted 
upon  a  reply.  The  rule  is,  as  we  understand 
it,  that  a  set-off  or  counterclaim  may  be  util- 
iod,  by  way  of  reply,  to  defeat  any  affirma- 
tive matter  set  up  by  way  of  answer,  but  such 
aet-off  or  counter-claim  cannot,  by  way  of  re- 
ply»  be  made  the  subject  of  a  substantive 
claim  upon  which  a  judgment  may  be  based. 
Waterman,  Set-off,  §§  715-722;  Talbot  v. 
Biobinsmi,  42  Vt.  698. 

The  laufTuage  of  the  statute  above  set  out 
clearly  indicates,  we  think,  that  no  new  sub- 
stantive claim  upon  which  judgment  may  be 
rendered  can  be  set  up  by  way  of  reply. 

The  judgment  and  decree  of  the  Oircuit  Court 
upon  the  notes  and  mortgage  in  euit  U  affirmed, 
amd  the  judgment  cf  tJie  (Hrcuit  Court  upon  the 
tlaim  set  up  in  the  reply  is  reversed,  with  di- 
rections to  modify  the  judgment  by  striking 
therefrom  the  judgment  for  $1,800. 
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titled  to  ride  fipee  while  on  datjr*  or  when 
traveUoff  to  and  from  duty,  is  a  passanger  en- 
titled to  the  same  care  and  protection  as  other 
pasBengers  while  returning  home  from  duty 
although  he  is  in  the  postal  car  assisting  in 
handling  the  mail  by  request  of  the  derk  fa 
charge  and  has  not  paid  or  offered  to  pay  fare,  or 
exhibited  his  commission  as  postal  clerk,  ornoti- 
fled  the  OQndnctor  of  his  presence  on  the  traiu, 
and  the  conductor  has  not  learned  that  he  is  on 
the  train. 

(January  28, 1883.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Marion  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 


CLEVELAND.  CINCINNATI,  CHICAGO 

&  ST.  LOUIS  R.  CO.,  Appt, 

e. 

Fred  G.  KETCHAM. 

C Ind ) 

A  railway  po«tal  clerk  in  the  employ- 
nentof  the  United  States  who  is  en- 


-  he  facts  are  stated  in  the  opinion. 
Mr.  John  T.  Dye  for  appellant. 
Mr.  William  A.  Ketcham  for  appellee. 

01ds»  J.,   delivered  the  opinion  of  the 
court: 

The  appellee  was  a  railway  postal  clerk, 
and  received  injuries  in  a  collision  on  the 
appellant's  railroad,  and  he  brings  this  ac- 
tion to  recover  damages  resulting  from  the 
injuries  sustained,  which  are  alleged  to  have 
occurred  on  account  of  the  negligence  of  the 
appellant  and  its  employes,  and  without 
fault  on  the  part  of  the  appellee.  There  was 
a  trial,  and  a  special  verdict  returned,  and 
judgment  on  the  verdict  in  favor  of  the  ap- 
pellee. As  appears  from  the  facts  found  m 
the  special  verdict,  the  appellee  at  the  time 
of  the  receiving  of  the  alleged  injuries  was 
a  regularly  appointed  and  acting  railway 
postal  clerk  in  the  employment  of  the  United 
States.  At  the  time  of  his  appointment  he 
received  from  the  United  States  government 
a  photograph  commission,  appointing  him 
a  railway  postal  clerk,  requesting  the  rail- 
wav  companv  to  extend  to  nim  the  facilities 
of  free  travel  when  on  duty  and  when  travel- 
ing to  and  from  duty,  assignincr  him  to  duty 
between  Chicago,  111.,  and  Cincinnati,  Ohio. 
His  photograph  was  attached^  and  the  com- 
mission contained  directions  to  the  appellee 
that,  if  fare  was  charged,  to  take  receipt,  and 
stated  that  the  same  was  only  good  between 
Chicago.  111.,  and  Cincinnati,  Ohio.  This 
commission  was  signed  by  the  general  super- 
intendent of  the  railway  mail  service  ana  by 
the  postmaster  general  of  the  United  States 
That  appellee,  at  the  time  of  his  appoint- 
ment, and  on,  up  to,  and  after  the  mjunr, 
resided  at  the  citv  of  Indianapolis,  on  the 
line  of  the  appellant's  railroad.  That  ap- 
pellee, after  his  said  appointment,  was  as- 


ff&TE.^IAabflUv  of  raUroad  companiea  for  injuries 

received  by  postal  Oeikson  their  trains. 

As  to  UabiUty  generaHy, 

It  aeems  that  a  postal  clerk  permitted  to  ride  on 
the  railroad  trains  by  reason  of  his  beingr  suob 
etork  may  recover  for  injuries  caused  by  negli- 
KODoe  io  operating  the  trains,  as  any  passenprer, 
vhetberon  duty  or  returning  from  his  run.  And 
the  company  cannot  escape  iiability  by  claim iugr 
that  be  is  carried  free  of  charge  on  a  pass  or  under 
s  goyemment  contract  or  statute. 

The  raikoad  company  is  prima  facie  liable  for 
•egligenoe  in  causing  the  death  of  a  postal  agent 
WL.R.A. 


in  charge  of  the  mails  on  Its  train  where  the  mail 
car  was  derailed.  Ohio  &  M.  B.  Co.  v.  Volgbt,  123 
iDd.  288. 

The  burden  of  proof  is  on  the  railroad  company 
to  establish  that  the  injury  to  a  mall  clerk  on  duty 
by  reuson  of  a  landslide  derailing  the  train  was 
caused  by  "act  of  God."  The  Injury  to  the  clerk 
makes  out  a  prima  facie  case  of  liability  the  same 
as  though  be  was  &  passenger.  The  opinion  In  this 
case  seems  to  assume  that  he  was  a  pasaenger  with- 
out discussing  that  question.  Qleeson  v.  Virginia 
Midland  R.  Co.  140  U.  S.  436,  86  L.  ed.  458. 

A  postal  clerk  on  duty  1q  a  mail  car  is  entitled  to 


See  al.so  21  L.  R.  A.  550;  23  L.  R.A.  442;  26  L.  R.  A.  718:  45  L.  R.  A.  .^RO 
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signed  to  duty  between  Cincinnati  and  Chi- 
cago, the  run  beginning  and  terminating  at 
Cincinnati.  That  after  appellee's  appoint- 
ment, and  before  the  allegea  injury,  by  con- 
solidation, appellant  became  the  owner  of  the 
whole  line  of  road  over  which  appellee 
traveled  between  Cincinnati  and  Chicago. 
After  the  consolidation,  no  new  photograph 
commission  was  issued,  but  at  all  times 
thereafter  the  appellant,  its  officers  and  con- 
ductors, recognized  the  request  in  the  com- 
mission relating  to  transportation  as  if  made 
to  them  specifically.  That  the  appellant,  in 
consideration  of  a  payment  to  be  niade  by  the 
United  States  government  to  it  for  the  fur- 
nishing of  mail  cars  and  carrying  the  mails, 
recognized  and  acceded  to  the  requests  con- 
tained in  the  photograph  commission  held 
by  clerks  running  over  the  line  of  its  railroad, 
and  suffered  and  permitted  all  the  clerks 
holding  such  photograph  commission,  when 
on  duty  and  when  returning  from  duty,  to 
ride  over  the  lines  of  their  railroad  without 
exacting  the  payment  of  fare  or  the  purchase 
of  tickets,  and  at  all  times  conceded  and 
admitted  the  risrht  of  postal  clerks  holding 
such  photo^rapl  commissions  to  ride  over 
the  lines  of  its  said  railroad  without  demand- 
ing or  exacting  the  payment  of  fare,  or  the 
presentation  of  tickets,  or  other  evidence  of 
their  rights  to  ride  than  said  photograph 
commission,  and  suffered,  permitted,  recog- 


nized, and  conceded  the  rights  of  sach  clerki 
to  ride  either  in  the  postal  car  or  in  the  or* 
dinary  passenger  coaches.  On  the  day  pre- 
vious to  the  alleged  injury  appellee  had  fin- 
ished his  regular  run  ending  at  Cincinnati, 
and  on  the  following  evening,  July  18,  1889, 
he  entered  the  car  of  the  appellant  at  Cin- 
cinnati, as  a  passenger  for  Indianapolis ;  he 
entered  the  postal  car,  and,  being  requested 
by  the  clerk  in  charge  thereof  to  assist  in 
handling  the  mail,  (the  same  being  on  that 
evening  unusually  heavy,)  acceded  to  said 
request,  and  remained  in  said  postal  car  to 
assist  in  handling  said  mail,  and  did  not 
enter  or  take  passage  in  any  of  the  passenger 
coaches  of  the  appellant  on  said  train,  al- 
though he  knew  that  passenger  coaches  were 
attached  thereto.  Facts  are  found  showing 
that  a  collision  occurred  through  the  negli- 
gence of  the  appellant  and  its  servants,  and 
through  no  fault  of  the  appellee  he  was  in- 
jured. It  is  further  found  that  at  the  time 
of  such  collision  the  appellee,  as  such  pas- 
senger, was  in  said  postal  car  as  aforesaid, 
assisting  in  the  handling  of  said  mail  while 
returning  to  his  home.  Appellant  contends 
that  under  the  facts  found  appellee  was  not 
a  passenger  at  the  time  of  the  injury,  and 
therefore  cannot  recover. 

It  is  urged  that  the  appellee  was  not  a 
passenger  for  very  many  reasons ;  that  he  did 
not  enter  a  car  provided  for  the  carriage  of 


the  same  care  as  a  poawnger  alttaouffli  he  is  oar- 
ried  under  a  contraot  with  the  government  along 
with  the  mails,  and  the  railroad  company  is  li- 
able for  negligently  causing  bis  death  under  Mo. 
Rev.  Stat  1S89,  8  440S,  allowing  a  recovery  of  $5,000 
for  death  caused  by  negligence  of  a  railroad  com- 
pany.   McGoffln  V.  Missouri  Pac.  B.  Go.  102  Mo.  640. 

A  postal  clerk  on  duty  is  not  an  employ^  of  the 
railroad  company,  and  it  is  liable  for  Injuries 
caused  by  negligence  of  its  employee.  He  is  en- 
titled to  the  same  degree  of  care  as  a  passenger. 
MeUor  v.  Missouri  Fao.  B.O0.  10  L.B.  A.  86,106 
M0.46& 

In  the  case  of  Grant  v.  Baleigh  &  Q.  R.  Go.,  108  N. 
G.  4112,  where  a  mail  derk  was  injured  while  on 
duty,  the  verdict  was  for  the  railroad  as  the  evi- 
dence did  not  show  negligence  of  the  company. 
No  question  was  made  in  this  case  but  what  the 
mail  clerk  could  recover  if  negligence  had  been 
established. 

A  mail  agent  on  duty  carried  with  or  without 
compensation  may  recover  from  the  railroad  com- 
pany for  injuries  arising  from  the  culpable  negli- 
gence of  the  company  in  the  absence  of  an  express 
agreement  exempting  tbe  company.  Nolton  v. 
Western  R.  Gorp.  15  N.  Y.  444, 00  Am.  Deo.  628. 

And  a  mail  agent  injured  while  on  duty  in  a 
mall  car  may  recover  for  negligence  of  the  rail- 
road company  as  any  other  passenger  notwith- 
standing his  pass  from  the  company  exempts  the 
road  from  liability.  The  power  to  contract  for 
carrying  mails  under  U.  a  Rev.  Stat.,  M  8M7,  4007, 
does  not  give  the  right  to  contract  for  such  ex- 
emption. Seybolt  v.  New  York,  L.  B.  A;  W.  R.  Go. 
06  N.Y.  562,  81  Hun,  100,  47  Am.  Rep.  75. 

A  raUroad  company  is  liable  for  falling  to  use 
due  and  proper  skill  in  carrying  mail  guards  on  its 
trains,  although  it  is  required  by  statute  to  carry 
tbe  guards  when  requested  by  th^  postmaster  gen- 
eral. The  company  must  exercise  reasonable  care 
In  performing  its  duty  under  the  statute.  GoUett 
V.  London  &  N.  W.  R.  Go.  16  Q.  B.  064. 

A  railroad  company  is  liable  in  damages  for  in-  ^ 
19L.aA. 


juries  to  a  maU  oierk  on  duty  on  its  train  where 
he  put  hiB  head  out  of  tbe  train  as  was  the  custom 
in  approaching  a  station  and  he  was  struck  by  a 
car  which  was  negligently  left  too  near  the  track. 
His  status  as  a  passenger  was  not  decided  in  this 
case.  Houston  &  T.  a  R.  Go.  ▼.  Hampton,  64  Tex. 
427. 

A  railroad  company  is  liable  for  injuring  a  mail 
agent  on  duty  on  a  passenger  train  by  negligence 
of  its  servants,  whether  compensated  for  as  a  pas- 
senger or  not,  although  such  mail  agent  assumed 
the  risk  necessarily  arising  from  that  kind  of  car 
and  its  location  on  the  train.  Gulf,  G.  &  8.  F.  R. 
Go.  V.  Wilson,  11 L.  R.  A.  486, 79  Tex.  SH. 

A  mall  agent  on  duty  injured  on  a  railroad  by 
the  negligence  of  the  company  may  recover  dam- 
ages whether  or  not  the  railroad  oompany^s  con- 
tract with  the  government  is  to  carry  them  free 
of  charge,  if  he  was  rightfully  In  the  cars.  Ham- 
mond V.  North  Eastern  R.  Go.  6  B.  G.  180, 24  Am. 
Rep.  467. 

A  postal  clerk  with  a  photograph  commission, 
accustomed  to  ride  in  a  mall  car  when  returning 
home  and  not  on  duty  is  not  guilty  of  contributory 
negligence  by  reason  of  being  in  such  car  when 
the  conductor  made  no  objection  and  the  railroad 
company  Is  liable  for  negligently  killing  him,  al- 
though he  would  not  have  been  killed  bad  he  re- 
mained in  the  smoking  car.  Baltimore  &  O.  R.  Go. 
V.  State,  6  L.  R.  A.  706,  72  Md.  86. 

BAieffram  liaJbiWty  by  statute. 

A  postal  clerk  employed  on  a  railroad  train  in 
Pennsylvania  who  is  injured  by  negligence  of  the 
company  can  only  recover  damages  as  an  employ^ 
of  the  company  since  the  Act  of  April  4,  1888, 
which  Act  places  all  persons  employed  or  engaged 
on  trains,  under  the  relationship  of  employes. 
FenuRylvania  B,  Go.  v.  Price,  96  Pa.  2S6. 

And  as  the  Federal  statute  does  not  enlarge  tbe 
statutory  liability  of  railroads  to  postal  clerks  no 
Federal  question  is  presented  in  this  case.  Price 
V.  Pennsylvania  R.  Co.  118  U.  S.  210, 28  L.  ed.  960. 

I.  T 
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paaaeogers;  that  he  had  not  purchased  a 
ticket ;  that  he  had  not  i)aid  his  fare ;  that 
he  did  not  intend  to  pay  his  fare ;  that  it  does 
not  appear  that  he  had  notified  the  conductor 
of  his  presence  on  the  train,  or  that  he  was 
on  the  train  with  the  knowledge  or  assent  of 
the  conductor ;  that  there  is  no  contract  ex- 
isting between  the  appellee  and  appellant, 
for  transportation,  upon  which  it  based  the 
right  of  action.  Section  4000,  Rev.  Stat.  U. 
8.,  makes  it  the  duty  of  railway  companies 
carrying  the  mails  to  **  carry  on  any  train 
which  may  run  over  its  road,  and  without 
extra  charge  therefor,  all  mailable  matter  di- 
rected to  he  carried  thereon,  with  the  person 
in  charge  of  the  same. "  The  findings  of  fact 
in  this  cause  take  from  the  case  all  question 
in  regard  to  compensation  for  the  carrying 
of  the  appellee,  for  it  id  found  as  a  fact  that, 
"  in  consideration  of  a  payment  to  be  made 
by  the  United  States  government  to  them  [the 
appellant  comj^any]  for  the  furnishing  of  said 
cars  and  carrying  tne  mails,  they  recognized 
ftnd  acceded  to  the  requests  contained  in  the 
photo j^raph  commission  held  by  clerks  run- 
ning over  the  line  of  their  railroad,  and  suf- 
fer^ and  permitted  all  the  clerks  holding 
such  photograph  commissions,  when  on  duty 
and  when  returning  from  duty,  to  ride  over 
their  lines  without  exacting  the  payment  of 
fare, "  etc.  This  finding  is  to  the  effect  that, 
ma  a  part  of  the  contract  for  the  carrying 
of  the, mails,  as  a  part  consideration  received 
for  the  carrying  of  the  mails  by  the  appel- 
lant it  was  likewise  to  carry  all  mail  clerks 
liandling  the  mails  while  on  duty  or  return- 
ing from  duty,  so  that,  whether  the  appellee 
be  regarded  as  on  duty  or  off  duty  and  return- 
ing home  from  duty,  his  fare  was  provided 
for  and  paid  by  the  United  States  govern- 
ment^ and  certainly  the  liabilitv  is  the  same 
whether  the  fare  be  paid  by  the  passenger 
himself  or  some  third  person,  or  the  United 
States  government,  even  if  payment  of  fare 
was  necessary  to  create  a  liability ;  but  a 


carrier  is  liable  to  persons  whom  it  accepts 
for  transportation  over  its  line,  and  from 
whom  it  demands  no  fare,  to  the  same  extent 
that  it  is  liable  to  passengers  who  pay  fare. 
2  Am.  &  Eng.  Encyclop.  Law,  p.  744,  and 
authorities  there  cited.  Under  the  finding 
of  facts  and  the  United  States  statute,  the  ap- 
pellee, we  think,  must  be  regarded  as  being 
upon  the  train  as  of  right,  without  paying 
or  offering  to  pay  any  fare.  He  was  upon 
the  train  as  an  employ^  of  the  United  States 
government,  and  by  a  contract  with  the  gov- 
ernment appellant  was  required  to  carry  him, 
and  received  compensation  for  doing  so.  By 
a  construction  placed  upon  the  contract  with 
the  government  and  the  photograph  commis- 
sion held  by  appellee  by  the  appellant  itself 
it  recognized  we  right  of  the  appellee  to  ride 
upon  the  train  exempt  from  the  payment  of 
fare,  and  he  had  a  right  to  treat  it  in<|ihe  same 
manner,  and  enter  upon  the  train  as  he  had 
theretofore  been  accustomed  to  do. 

It  may  be  pertinent  to  inquire  what  rela- 
tion the  appellee  bore  to  the  appellant  if  not 
that  of  a  passenger.  Having'  as  we  think, 
a  lawful  right  upon  the  tram,  he  certainly 
is  not  an  intruder  or  trespasser,  and  we  think 
be  certainly  does  not  occupy  the  same  relation 
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as  an  employ 6  of  the  appellant,  to  whom  it 
would  not  be  liable  for  an  injury  resulting 
from  the  negligence  of  a  coemploy6,  and  he 
certainly  could  no  be  held  to  be  a  coeroployd 
with  the  employes  running  and  operating  the 
train.  He  is  not  employed  by  the  appellant. 
It  has  no  control  over  him,  nor  does  he  take 
any  part  in  the  business  of  the  railway  com- 
pany. The  company  Is  under  contract  to 
carry  both  the  mail  and  the  mail  agent  who 
has  charge  of  and  handles  the  mail.  He  is 
employed  and  paid  by  the  government.  He 
is,  in  our  oi)inion,  a  passenger,  having  the 
same  rights  in  relation  to  the  recovery  of 
damages  for  injuries  sustained  on  account  of 
the  negligence  of  the  railway  company  as 
any  other  passenger.  The  fact  that  he  may 
ride  in  a  postal  car  can  make  no  difference 
with  his  right  of  recovery  of  damages  for  an 
injury  sustained  by  reason  of  a  collision  re- 
sulting on  account  of  the  negligence  of  a 
railway  company.  The  postal  car,  the  smok- 
ing car,  the  laaies'  car,  and  the  parlor  car 
may  all  constitute  one  train,  all  are  upon 
the  train  for  the  purpose  of  carrying  passen- 

fers.  The  railway  mail  clerk,  while  on 
uty,  necessarily  rides  in  the  postal  car,  for 
there  his  duty  calls  him.  It  is  there  he  per- 
forms his  labor.  They  are  constructed  prop- 
erly for  work  upon  the  railway.  The  mail 
clerks  are  as  helpless,  in  so  far  as  avoiding 
danger,  which  is  the  result  of  the  negligence 
of  tiie  railway  employes,  as  are  any  other  pas- 
sengers. They  have  no  more  connection  with 
or  control  over  the  movements  of  trains  thun 
has  any  other  passenger.  It  is  suggested  on 
behalf  of  appellant  that  the  danger  is  en- 
hanced by  riding  in  the  postal  car,  and  that 
in  this  case,  had  the  appellee  been  in  the 
smoking  car  or  other  cars  provided  for  pas- 
sengers only,  he  would  not  have  been  in- 
jured. The  suggestion,  we  think,  can  have 
but  little  force.  It  very  often  occurs,  no 
doubt,  that  if  one  receiving  an  injury  had 
been  in  another  car  than  the  one  in  which  lie 
was  at  the  time  of  a  collision  he  would  not 
have  been  injured,  and  vice  versa.  One  pays 
extra  for  the  privilege  of  riding  in  a  palace 
car.  and  vet,  having  done  so,  if  he  choose  to 
go  out  of  it  and  for  a  time  ride  in  the  smok- 
ing car,  and  while  there  receives  an  injury, 
resulting  from  the  negligence  of  the  railway 
company,  the  liability  is  the  same  as  if  he 
bad  received  a  like  injury  while  in  the  pal- 
ace car.  The  liability  of  a  railway  com- 
pany to  a  passenger  for  damages  resulting 
from  negli>?ence  of  its  employes  is  the  same 
whether  he  be  in  one  car  or  another,  so  he 
have  a  lawful  right  in  the  car  he  occupies. 
A  complete,  and  we  think  a  legitimate,  an- 
swer to  the  proposition  that  the  passenger 
would  not  have  been  injured  had  he  been  in 
another  car  than  that  in  which  he  was  riding 
at  the  time  of  the  injury  is  that  he  would 
not  have  been  injured  at  all  had  it  not  been 
for  the  negligence  of  the  railway  employ 6 
which  caused  the  collision. 

We  regard  it  as  immaterial  whether  the 
appellee  was  or  was  not  on  duty  at  the  time, 
but,  under  the  facts  found,  we  think,  not- 
withstanding the  appellee  had  finished  his 
regular  run,  and  was  returning  home,  he  was 
in  fact  on  duty,  and  legitimately  in  the  car 
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for  that  purpose  at  the  time  the  Inlury  oc- 
curred. It  would  be  Impossible  tor  mail 
clerks  to  remain  constantly  on  duty  during 
thbir  term  of  service.  They  must  nave  rest 
and  sleep ;  and  for  the  benefit  of  the  service, 
to  facilitate  the  transportation  and  distribu- 
tion of  mail  matter,  re^ilar  runs  are  provided 
for  the  mail  clerks,  sufficient  time  for  rest 
AnterveniDg  between  each.  The  fact  that  a 
clerk  may  be  requested  to  and  does  perform 
extra  duty  on  board  a  train  does  not  make 
him  a  trespasser,  or  render  him  any  the  less 
a  passenger  while  performing  such  extra 
labor  than  if  he  weie  upon  his  regular  run. 
The  fact  that  he  may  have  availed  himself  of 
the  opportunity  for  rest  in  returning  to  his 
home  from  Cincinnati,  and  have  ridden  in  a 
car  intended  to  be  occupied  by  passengers 
only,  did  not  exonerate  the  railway  company 
from  liability  for  injuries  resulting  solely 
from  its  negligence,  because  the  appellee  did 
not  choose  to  avail  himself  of  his  privilege 
to  rest  while  returning  to  his  home. 

The  principal  reason  urged  for  a  reversal 
of  the  judgment  is  that  the  appellee  did  not 
occupy  the  relation  of  passenger,  and  we  are 
cited  to  the  cases  of  Pennsylvania  R,  Oo.  v. 
PricSy  96  Pa.  266,  and  Bricker  v.  Philadelphia 
d  R.  R.  (Jo,y  182  Pa.  1,  but  the  decisions  are 
based  upon  a  statute  of  Pennsylvania  placing 
mail  agents  upon  the  same  footing  as  em- 
ploy 6s  of  the  company.  We  think,  inde- 
pendently of  any  statute,  the  current  of  au- 
thority is  most  unanimously  to  the  effect  that 
the  mail  agents  are  passengers,  and  occupy 
the  same  relation  to  the  company  as  any  other 
passenger.  In  SeyboU  v.  New  York,  L,  E. 
d  W,  R.  Go.,  »5  N.  y.  662,  47  Am.  Rep.  75, 
it  is  held  that  a  railroad  corporation  owes  the 
same  degree  of  care  to  mail  agents  riding  in 
postal  cars  in  charge  of  the  mails  as  they  do 
to  passengers.  In  Blair  v.  £hie  R,  Co,,  66  N. 
Y.  313,  318,  28  Am.  Rep.  55,  the  court  says: 
*•  Without  an  express  exei '  aion,  provided  by 
contract,  the  defendant  is  liable  for  the  con- 
sequences of  its  negligence,  or  that  of  its 
servants,  to  all  persons  traveling  and  carried 
upon  its  trains  as  messengers  or  agents  of  the 
express  company,  to  the  same  extent  as  to 
other  passengers."  In  that  case,  by  agree- 
ment, the  express  messenger  was  being  car- 
ried free  of  charge.  The  party  injured  was 
not  at  the  time  of  the  injury  a  regular  acting 
messenger,  but  had  formerly  been,  and  on 
that  day,  at  the  request  of  the  regular  mes- 
senger, he  took  his  place,  and  was  acting  as 
a  messenger.  As  in  this  case,  the  appellee, 
at  request  of  the  mail  agent  in  charge  of  the 
postal  car,  was  assisting  him  in  the  work 


upon  the  train,  and  was  at  the  time  a  regular 
mail  a^ent  in  the  employ  of  the  government. 
In  MeUor  v.  Missouri  Pac.  R,  CS.,  106  Mo. 
466,  10  L.  R.  A.  86,  the  Supreme  Court  of 
Missouri  held  that  a  postal  clerk  in  the  serv- 
ice of  the  United  States,  and  doing  his  duty 
in  a  mail  car  of  a  train,  is  a  passenger.  In 
that  case  the  court  says:  **That  plaintiff 
was  riding  upon  defendant's  train  by  virtue 
of  some  contract  or  arrangement  between  de- 
fendant and  the  Federal  government  touching 
the  carriage  and  care  of  the  United  States 
mail  was  "clearly  established  by  the  testi- 
mony. Defendant's  contention  that  in  such 
a  situation  he  should  be  regarded  as  its  serv- 
ant we  consider  too  untenable  for  serious  dis- 
cussion. There  was  neither  allegation  nor 
f^roof  on  defendant's  part  that  plaintiff  was 
D  its  employ  in  any  capacity,  and  certainlv 
no  such  inference  fairly  arises  from  any  of 
the  facts  in  evidence.  This  being  so,  there 
is  no  foundation  on  which  to  predicate  a  de- 
fense that  plaintiff's  injury  arose  from  any 
negligence  of  fellow  servants.  The  train 
operatives  were  clearly  not  such  as  to  him. 
Defendant's  duty  to  him,  so  far  as  concerned 
safe  transportation,  was  as  a  passenger." 
Baltimore  db  0,  R,  Go.  v.  State,  72  Md.  86, 
6  L.  R.  A.  706 ;  Qleeeon  v.  Virginia  Midland 
R.  Go.  140  U.  8.  436,  85  L.  ed.  468.  The 
same  rule  was  held  by  this  court  in  Ohio  dk 
if.  R,  Co.  V.  Voight,  122  Ind.  288.  The  ap- 
pellee in  this  case  was  a  passenger  t^  whom 
the  company  owed  the  same  duty  as  to  any 
other  passenger.  He  had  the  right  to  enter 
upon  the  tram,  as  he  was  accustomed  to  do, 
and  to  be  carried.  If  the  appellant  company 
had  adopted  a  rule  by  which  it  was  declin- 
ing to  honor  the  request  in  the  commission 
for  free  transportation,  and  so  notified  the  ap- 
pellee, and  demanded  payment  of  fare,  and 
he  had  refused  to  pay,  a  different  question 
would  be  presented ;  but  it  is  not  claimed 
that  any  such  thing  was  done.  Having  there- 
tofore continuously  recognized  his  right  to 
free  transportation  under  the  contract  with 
the  government,  the  appellee  had  the  right 
to  assume  that  he  would  be  transported  with- 
out payment  of  fare,  and  enter  the  car,  as 
was  his  custom,  without  looking  up  the  con- 
ductor, and  informing  him  that  he  was  upon 
the  train,  and  present  his  photograph  com- 
mission. It  was  the  duty  of  the  conductor 
to  look  up  the  ap]3ellee  and  demand  of  him 
to  see  his  commission,  or  to  demand  the  pay- 
ment of  fare  if  the  appellant  convpany 
claimed  fare  for  his  transportation.  There 
is  no  error  in  the  record. 
Judgment  affirmed. 
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PEOPLE   of   the   State   of  Illinois,  ex  rel. 

Walter  D.  HODSON,  Plff,  in  Err., 

«. 

James  MINER  et  al, 

( IlL ) 

A  statate  gi^ving  a  right  of  appeal  from 


an  a^olttal  in  a  criminal  case  for  lUegal 
fishingr  to  the  party  making  the  complaint  or  any 
person  who  will  grivethe  neoessary  bond  ia  a  vlo- 
latioQ  of  the  constitutional  provision  that  no  per- 
son shaU  **be  twice  put  in  Jeopardy  for  the  i 
offense.** 

(January  18, 188B.) 


Vote.— Right  of  staU  to  appeal  in  a  criminal  caae.  I 
It  may  be  stated  as  a  general  rule  that  In  criminal  I 
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cases  errors  are  ntit  subject  to  revisioa  at  the  1 
stance  of  the  state. 


See  also  19  L.  R.  A.  G49;  27  L.  R.  A.  498. 
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Peoflb,  ap  rel.  Hodbqv,  t.  Mnnnu 
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ERROR  to  the  Circuit  Court  for  Mercer 
County  to  review  a  judgment  dismlasing 
mn  appeal  from  a  decision  ox  a  justice  of  the 
peace  acquitting  defendants  upon  a  proaecu- 
tioD  for  violation  of  the  Fish  Law.    AJPfrmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  James  M.  Broek,  for  appellant: 

TTntil  a  statute  is  shown  to  be  manifestly  and 
plainly  in  conflict  with  the  Constitution,  the 
presumption  as  to  its  validity  must  hold  good, 
and  every  doubt  will  be  resolved  in  its  favor. 

The  penaltv  for  a  violation  of  the  law  being 
%  fine  only,  the  case  was  not  criminal  aa  con* 
templatea  by  the  Constitution,  and  there  had 
been  no  legal  Jeopardy  under  it.  Such  being 
true,  the  statute  authorizing  the  appeal  as 
taken  from  the  Justice  was  and  is  legal,  valid, 
and  constitutional. 

PoaiAe  V.  Bridget  (HI.)  May  It,  1893;  Jones 
▼.  State,  15  Ark.  261;  Taylor  v.  State,  36  Ark. 
84;  Whart.  Crim.  Proc.  &  Pr.  9th  ed.  §  787. 

The  case  is  civil  and  not  criminal. 

Proctor  V.  People,  24  HI.  App.  599. 

The  fact  that  the  suit  is   commenced  by 


complaint  under  oath  does  not  make  the  case 
criminal. 

Riekart  v.  People,  79  Dl.  85.  See  Parker  v. 
P«>pfe.  mill.  581. 

Meters,  Pepper  &  Scott,  for  appellees: 

The  principle  involved  in  this  matter  was 
settled  very  early  in  this  state,  and  it  took 
no  long  or  tedious  process  of  reasoning  to 
arrive  at  a  correct  and  unassailable  con- 
clusion on  the  subject.  In  the  case  of  Peo- 
ple V.  DiU,  2  ill.  257,  the  court  simply  and 
curtly  said:  "Writ  of  error  dismissed."  In 
the  case  of  People  v.  Royal^  2  111.  557,  the  court 
expended  a  little  more  time  on  the  case,  but 
onlv  to  say:  *'The  state  cannot  prosecute  a 
wnt  of  error." 

It  boots  little  to  refer  to  the  Dram  Shop  Act 
and  the  SUte  Board  of  Health  Act,  and  the  de- 
cisions under  them,  for  illustration  in  this 
case.  Neither  Act  makes  its  violaUoo  a  mis- 
demeanor, and  both  provide  that  an  action  of 
debt  may  be  instituted  for  the  collection  of  the 
penalty  affixed,  and  the  appellate  court  in 
the  case  of  Proctor  v.  People^  and  your  honor- 


Nemd  dtbet  We  vexari  pro  una  et  eadem  causa 
was  from  the  earliest  times  a  maxim  of  the  com- 
BioDlaw.   S0oke,6l. 

And  for  irreater  caution  this  rule  has  been  em- 
bodied in  the  Constitatlon  of  the  United  States  in 
the  clause  which  provides  that  no  person  shall  ^be 
•abject  for  the  same  offense,  to  be  twice  put  in 
Jeopardy  of  life  or  limb.**  Said  Nisbet,  J.,  in  State 
▼•  Jones,  7  6a.  422:  **The  oommon-law  maxim  and 
the  Oonstitation  are  founded  In  the  humanity  of 
the  law  and  in  a  jealous  watchfulness  over  the 
xiffhts  of  the  citdzen,  when  brought  in  unequal  con- 
test with  the  state.*^  This  case  was  followed  by 
State  V.  Lavinla,  26  Oa.  811. 

In  State  v.  Beynolds,  4  Hayw.  IIQ,  ft  was  said: 
**It  is  a  rule  of  the  common  law  that  no  one  shall 
be  brought  twice  into  jeopardy  for  one  and  the 
■ame  offense.  Were  It  not  for  this  salutary  rule, 
one  obnoxious  to  the  government  might  be  har- 
assed and  run  down  by  repeated  attempts  tu  carry 
on  a  proeecntion  against  him.  fiecause  of  this  rule 
ft  Is  that  a  new  trial  cannot  be  granted  in  a  crimi- 
nal case  where  the  defendant  is  acquitted.  A  writ 
of  error  will  lie  for  the  defendant  but  not  against 
him.  This  is  a  rule  of  such  vital  i  mportance  to  the 
security  of  the  citizen  that  it  cannot  be  impaired 
but  by  express  words." 

And  Bronson,  J.,  in  People  v.  ComiDg,  Z  N.  Y.  9, 
40  Am«  Dec  864,  said:  **Many  of  the  rules  and  max- 
ims of  our  law  are  favorable.  Instead  of  oppressive, 
to  persons  charged  with  crime.  We  hold  it  better 
that  the  guilty  should  escape,  than  that  the  inno- 
cent should  suffer.  The  accused  cannot  be  twice 
put  in  jeopardy  for  the  same  cause." 

He  may  sometimes  have  a  new  trial  but  the  peo- 
ple cannot.    People  v.  Comstook,  8  Wend.  549. 

State  V.  Solomons.  6  Yerg.  360, 27  Am.  Deo.  469, 
following  State  v.  Hitchc$ock,  a  case  which  was  be- 
fore the  court  In  1828,  held  that  '*no  appeal  lies  for 
the  state  from  a  verdict  and  judgment  of  acquittal, 
on  a  state  prosecution.**  Peck,  J.,  said:  "A  fair 
interpretation  of  our  acts  in  favor  of  the  liberty 
and  right  the  Constitution  guarantees  may  well  be 
taken  for  a  defendant;  while,  as  the  terms  used  ao 
not  apply  to  the  state,  she  shall  not  be  pei-mltted  to 
experiment  in  the  tribunal  she  has  created,  and 
then  harass  a  defendant  l)ef  ore  another  by  appeal. 
•  •  •  There  is  still  another  ground  more  conclusive 
to  show  that  an  acquittal  by  the  jury  must  be  oon- 
dnaive  and  irreversible.  The  plea  of  the  prisoner 
li,  *not  guilty,  and  for  his  trial  puts  himself  upon 
the  country.*  The  oath  of  the  jury  is  *well  and 
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truly  to  try,  and  true  deliverance  make,  between 
the  people  of  the  state  and  the  accused  whom  they 
shall  have  in  charge.*  .  .  .  Thus  the  accused  sub- 
mits his  whole  fate  to  his  jtury  or  country.  When 
acquittal  follows  by  the  verdict,  in  the  language  of 
the  law,  there  is  a  deliverance  by  the  jury  that  the 
judge  has  no  right  to  gainsay.  The  judge  on  such 
a  finding  cannot  grant  a  new  trial.** 

At  oommon-law  a  writ  of  error  does  not  lie  on 
behalf  of  the  people.  People  v.  fiork,  78  N.  Y.  849; 
People  V.  Merrill,  14  N.  Y.  74. 

In  Mr.  Archbold*s  Praotioe  of  the  Crown  Office, 
1B44,  p.  201,  it  is  said  that  '*there  is  no  instance  of 
error  being  brought  upon  a  judgment  for  a  de- 
fendant after  acquittal.** 

Blackstone  declares  that  ''there  hath  yet  been  no 
instance  of  granting  a  new  trial  where  the  prisoner 
was  acquitted  upon  the  first.**  4  BL  Com.  SSL- 
See,  to  the  same  effect.  State  v.  fi^anouse,  20  K.  J. 
L.115. 

A  verdict  acquitting  defendant  has  never  been 
set  aside  in  any  case  whatsoever  upon  a  criminal 
prosecution.    King  v.  Jones,  8  Mod.  201. 

In  the  case  of  the  King  v.  Lord  St.  John,  W.  Jones, 
407,— reported  also  as  Winchester's  Case,  Cro.  Car. 
5C4— the  writ  of  error  is  reported  as  having  been 
brought  by  the  crown.  This  is  evidently  a  mistake; 
for  the  defendant  had  been  convicted  and  fined. 
Further,  the  writ  of  error  was  not,  at  that  time, 
gran  table  ex  dehUo  justitia,  but  only  ex  gratia  regis; 
and  "  the  king*S  attorney,**  says  Croke,  ^'signified 
bis  majesty's  pleasure  that,  if  It  was  erroneous,  it 
should  be  reversed.** 

In  England  the  only  case  where  a  new  trial 
might  be  allowed  is  where  fraud  has  been  practiced 
by  keeping  out  of  the  way  the  witnesses  for  the 
crown.    1  Chitty,  Crim.  L.  600. 

In  State  v.  Edwards.  8  Nott  A  McC.  16,  10  Am. 
Dec.  557,  which  was  an  indictment  for  fighting  a 
duel,  the  witnesses  refused  to  testify  and  the  de- 
fendant was  acquitted.  The  state  having  moved 
for  a  new  trial,  Judge  Colcock  said:  "On  the  ques- 
tion whether  such  an  appeal  can  be  sustained  I  en- 
tertain no  doubt.  I  think  I  can  venture  to  say 
that  no  case  can  be  found  where  a  new  trial  has 
been  granted,  unless  where  it  has  been  effected  by 
the  fraud  or  artlfloe  of  the  accused.** 

The  state  has  no  right  of  appeal  after  acquittal 
State  V.  Boyle,  1  Mo.  App.  18;  State  v.  Credle,  68 
N.  C.  506:  State  v.  Bangeneaur,  40  Cal.  618;  People 
v.  Webb,  38  Cal.  467;  People  v.  Campbell,  59  CaL  213. 
48  Am.  Bep.  257. 
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able  court  in  the  case  of  Rid  art  y.  People,  and 
People  V.  Blue  Mountain  Joe,  129  HI.  870,  had 
to  settle  EDd  determiue  that  the  suits  were 
civil  suits  before  holding  the  method  of  prose- 
cution legitimate. 

But  suppose  that  the  14th  section  is  consti- 
tutional? How  does  it  help  this  case  in  this 
court?  It  simply  authorizes  an  appeal  from 
the  justice  of  the  peace  to  the  circuit  court, 
and  there  is  nothing  in  chapter  66  authorizing 
an  appeal  or  writ  of  error  from  the  circuit  to 
the  appellate  or  supreme  court. 

If  the  14th  section  of  chapter  66  is  consti- 
tutional, still  the  circuit  court  is  a  court  of 
last  resort  for  this  case. 

State  V.  Moon,  46  Kan.  146;  State  T.  Smith 
(Kan.)  July  8,  18Qd. 

There  can  be  no  doubt  that  these  defendants 
were  in  Jeopardy  before  the  justice.  It  walb  a 
court  of  competent  jurisdiction  for  the  trial  of 
the  cause. 

People  V.  y.  T.  Sam  Chung,  94  Cal.804;  StaU 
y.  Wiki,  26  Minn.  881;  State  y.  Moon,  iupra. 


Crmigp  J.f  delivered  the   opinion  of   the 
court: 
This  was  a  prosecution  instituted  before  a- 

Justice  of  the  peace  of  Mercer  county  aeainst 
Tames  Miner  and  Fred  Belleck  for  a  vioTation 
of  the  Fish  Law,by  illegally  catching  and  kill- 
ing fish  with  a  seine,  contrary  to  the  statute  of 
the  state.  The  prosecution  was  commenced 
by  filing  a  sworn  complaint  before  the  justice, 
i/pon  which  a  warrant  was  issued,  in  the  name 
of  the  people,  for  the  arrest  of  the  defendants 
named  in  the  complaint  The  defendants- 
were  arrested  and  brought  before  the  justice* 
where  a  trial  was  had  before  a  jury,  resultiug 
in  a  verdict  of  not  guilty,  and  tne  defendants 
were  discharged.  Walter  D.  Hodson,  who- 
made  the  complaint,  took  an  appeal  to  the  cir- 
cuit court,  where,  on  motion  of  the  defend- 
ants, the  appeal  was  dismissed.  An  applica- 
tion was  made  for  an  appeal,  which  the  court 
refused,  but  a  transcript  of  the  proceedings  in 
the  circuit  court,  duly  certified  by  the  clerk  of 
that  court,  has  been  filed   in  this  court,  upoa 


Bven  tbouflrh  the  acquittal  resulted  from  an  er- 
roneous charge  of  the  Judge  In  the  law.  State  v. 
Weat,71N.a2e8. 

If  throuffb  mifidlrection  of  the  judge  in  matter  of 
law  a  verdict  is  Improperly  rendered,  it  can  never 
afterward  on  application  of  the  prosecution  in  any 
form  of  prooeedingr  be  set  aside;  and  where  the 
court  instructs  the  Jury  to  acquit  the  defendant, 
and  the  Jury  retires,  and  returns  into  court  and 
renders  a  verdict  of  not  guilty,  the  order  directing 
the  Jury  to  acquit  will  not  be  disturbed  by  the  ap- 
pellate court,  notwithstanding  the  trial  court  is 
only  authorized  to  **advise^*  the  Jury  to  acquit 
People  V.  Horn,  70  OaL  17. 

A  plea  of  acquittal,  even  without  Judgment  there- 
on, is  a  good  plea  in  bar  of  a  second  prosecution 
for  the  same  olTenae.   State  v.  Norrell,  8  Yerg.  84, 

84  Am.  Dec  468. 

In  United  States  y.  Simms,  6  (J.  S.  1  Cranch,  851, 
8  L.  ed.  98,  a  writ  of  error  for  the  United  States 
was  sustaioed  on  a  Judgment  for  the  defendant  on 
an  indictment. 

But  no  question  was  made  in  that  case  as  to  the 
Jurisdiction,  as  was  said  by  OhiUf  Jugtiee  ICarsholl 
in  United  States  v.  More,  7  U.  8.  8  Cranch,  174, 8  L. 
ed.  408,  where  it  was  held  that  no  appeal  or  writ  of 
error  lies  in  a  criminal  case.  The  court  thought 
that  the  appellate  Jurisdiction  granted  by  the  Act 
*'Ck>nceming  the  District  of  Columbia,*^  under 
which  the  indictment  was  brought,  was  coDflued 
to  civil  cases. 

It  would  seem  from  United  States  v.  La  Ven- 
geauoe,  8  U.  8.  8  Dall.  897,  1  L.  ed.  610,  that  the 
Judgment  of  the  inferior  court  in  a  criminal  case 
is  final. 

In  delivering  the  Judgment  in  Ex  parte  Lange, 

85  U.  S.  18  Wall.  168, 81 L.  ed.  872.  Mr,  Jugtiee  Miller 
said:  *'The  common  law  not  only  prohibited  a 
second  punishment  for  the  same  ofTense,  but  it 
went  further  and  forbid  a  second  trial  for  the 
same  offense,  whether  the  accused  had  suffered 
punishment  or  not«  and  whether  in  the  former  trial 
he  had  been  convicted  or  acquitted." 

On  a  Judgment  of  the  criminal  court  sustaining 
a  demurrer  to  an  indictment,  the  United  States  has 
no  right  of  appeal  to  the  general  term.  Rev.  Stat. 
8  772,  does  not  apply  to  the  criminal  court.  United 
States  V.  Phillips,  6  Mackey,  250. 

In  Ck)m.  V.  Harrison.  8  Ya.  Cas.  208.  it  was  decided 
that  a  writ  of  error  had  been  improvldently  Issued 
by  a  Judge  in  vacation  on  the  application  of  the 
attorney  for  the  commonwealth. 

Com.  V.  Cummlngs,  8  Cush.  818, 50  Am«  Deo.  788; 
19L.RA« 


was  before  the  oourt  on  a* writ  of  error  by  the- 
Common wealth  to  reverse  a  Judgment  of  acquittal 
on  an  indictment  for  the  sale  of  intoxicating  liq- 
uors. It  was  held  that  the  weight  of  authority  wsa- 
**  adverse  to  the  right  of  the  Oommon wealth  to* 
maintain  a  writ  of  error  in  a  criminal  case.** 

In  State  v.  Shields,  49  Md.  801,  it  was  held  that  » 
statute  of  IffTd  providing  that  in  criminal  cases  it 
should  be  lawful  for  the  stated  attorney  to  tender 
a  bill  of  exceptions  and  to  appeal,  did  not  authorise 
the  oourt  to  order  a  new  trial  after  verdict  of  ao> 
quittal. 

In  People  v.  Onondaga  Gen.  Sess..  8  Wend.  681,  th» 
Judge,  in  delivering  the  ophiion.  Intimated  that  the^ 
people  might  bring  error  in  a  criminal  case,  ^*  bu( 
the  question  was  neither  dircuased  nor  decided.** 

But  in  a  number  of  later  cases  writs  of  error  wer»> 
brought  in  behalf  of  the  people.  People  v.  Stone, 
9  Wend.  182;  People  v.  Fisher,  14  Wend.  19,  88  Am. 
Dec.  601;  People  v.  Coon,  15  Wend.  877;  People  v.. 
Brown,  16  Wend.  661;  People  v.  Adsit,  8  Hill,  619; 
People  V.  Oady,  6  Hill,  480;  People  v.  Payne,8Denio, 
88;  People  v.  Taylor,  Id.  91:  People  v.  Jackson, » 
Denio,  101, 46  Am.  Dec  449;  People  y.  Adams,  a 
Denio,  190, 45  Am.  Dec  468. 

In  none  of  these  cases,  however,  was  the  ques> 
tion  considered  whether  the  people  could  properly 
bring  error.  In  People  v.  Ooming,  8  X.  Y.  9, 49  Am. 
Dec  864,  it  was  held  that  a  writ  of  error  would  not 
lie  after  a  Judgment  of  acquittal. 

There  can  be  no  new  trial  where  the  defendant 
is  acquitted,  even  in  case  of  a  misdemeanor.  State 
V.  Wright,  8  Treadw.  (8.  0.)  617;  State  v.  Bowen.  4 
McCord,  L.  854. 

The  duty  of  the  courts  not  to  grant  new  trial* 
upon  motion  of  the  state  is  said  to  be  even  plainer 
since  the  adoption  of  the  South  Oarolina  Constitu- 
tion of  1868,  which  in  art.  1,  •  18,  declares  that  ''  no 
person  after  having  been  once  acquitted  by  a  Jury, 
shall  again,  for  the  same  offense,  be  put  in  Jeopardy 
of  his  life  or  liberty.**  State  v.  Gathers,  15  S.  a 
870. 

Lord  Ellenborougb,  Ch,  J.,  fn  Rex  v.  Kann,  4 
Blaule  A  S.  887,  said:  **  Unless  you  can  point  out 
some  distinction  between  the  case  of  a  nuisance 
and  other  criminal  cases,  the  general  rule  is,  that 
we  do  not  grant  a  new  trial  upon  an  indictment  for 
a  misdemeanor,  where  a  verdict  has  passed  for  the 
defendant  upon  the  merits.  This  is,  to  be  sure,  in 
the  nature  of  a  remedy  for  a  civil  right;  yet  it  is  in 
form  a  criminal  proceeding,  and  may  subject  the 
defendant  to  be  punished  crimhially.** 

Beg.  V. Bussell, 8  EL  &  BL  948  n854}  wasaoafl» 
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wbfch  errors  liave  been  assigned;  and  as  the 
defendaDts  have  appeared,  and  filed  briefs,  the 
record  may  be  treated  as  filed  in  answer  to  a 
writ  of  error. 

The  circuit  conrt,  as  we  nndcrstaDd  the 
record,  dismissed  the  appeal  on  the  ground 
that  the  proceedioe  was  a  criminal  prosecution, 
and,  as  there  bad  been  one  trial  before  the  jus- 
tice of  the  peace  and  a  jury,  the  defendants 
ODuld  not  be  tiled  a  second  time  for  the  same 
offense,  on  appeal  or  otherwise.  Section  10, 
art.  2,  of  our  Constitution,  provides:  ''No 
person  shall  be  compelled,  in  any  criminal 
case,  to  give  evidence  airainst  himself,  or  be 
twice  pot  in  jeopardy  for  the  same  offense." 
Bertion  14  of  the  Fish  Law  of  1885  and  1887 
provides  that  any  defendant  who  may  be  ar- 
rested, or,  in  case  of  acquittal,  the  par^ 
making  the  complaint,  or  any  person  who  will 
give  the  necessary  bond,  shall  have  the  right 
of  appeal  on  the  same  terms  as  in  dvil  cases 
before  justices.  As  the  statute  is  sufficiently 
comprehensive  to  allow  an  appeal  In  a  case  of 


this  character,  on  behalf  of  tbc  people,  the  only 
question  to  be  determined  is  whether  the  statute 
is  in  conflict  with  the  CoDstitution.  On  the  81st 
of  May,  1887,  the  Legislature  passed  an  Act  to 
encourage  the  propagation  and  cultivation,  and 
secure  the  protection,  of  fish,  in  all  the  waters 
of  this  state.  This  Act  contained  sixteen  sec- 
tions, and  provided  that  all  Acts  in  conflict 
with  the  Act  should  be  repealed.  On  the  3d 
day  of  June.  1889,  another  Act  was  passed, 
amending  the  Act  of  1887  by  substitutioff  sec- 
tions 1-6  and  section  16  for  sections  l-o  andl 
section  15  in  the  other  Act  The  Act  was  again 
amended  in  1891.  But  as  this  prosecution 
was  commenced  in  November,  1890,  it  must  be 
controlled  by  the  Acto  of  1887  and  1889,  and 
such  portions  of  the  Act  of  1885  as  were  not 
repealed  by  the  Act  of  1887.  Section  8  of  Act 
of  1887  requires  all  suits  brought  to  enforce  the 
provisions  of  the  Act  to  be  brought  before  a 
justice  of  the  peace,  in  the  name  of  the  people, 
OB  the  complaint  of  any  person  showmg  by 
affidavit  that  some  section  of  the  Act  had 


criminal  In  form,  though  civil  in  substance,  and 
there  was  an  acquittal.  And  a  new  trial  was  re- 
fused. Lord  Campbell,  Ch.  J^  said:  **  The  ground 
of  my  decision  is  that  this  is  a  criminal  prooeeding 
and  that  defendant  ought  not  to  be  twice  put  in 
peril  for  the  same  cause.  ...  I,  for  my  own  part, 
reprobate  the  recent  speculations  as  to  the  pro- 
priety of  granting  a  new  trial  after  acquittals  for 
felony  and  murder.  .  .  .  When  an  indictment  Is  in- 
stituted purely  to  raise  a  question  of  civil  right  I 
agree  with  the  doctrine  which  I  find  established.*^ 
Lord  Ooleridge,  in  a  concurring  opinion,  said:  ''  It 
Is  quite  consistent  with  holding  this  proceeding  to 
be  criminal  only  in  form,  to  hold  also  that  In  such 
a  case  we  ought  to  be  more  careful  how  we  set 
aside  a  verdict  than  in  the  case  of  a  proceeding 
dvil  in  form  as  well  as  sutMtanoe.** 


gVom  judgment  on  apseioZ  verdict  demwrer^  etc 

But  the  state  has  been  allowed  an  appeal  after 
entry  of  ^dgment  of  "  not  guilty**  on  a  special  ver- 
dict.  8tatev.Bwiftg,108N.a76S. 

In  Beg.  v.Chadwiok,  U  Q.  B.  178.  18«7,  a  party 
charged  with  crime  had  Judgment  in  his  favor  on 
a  special  verdict,  and  the  crown  then  brought  error 
in  the  king's  bench,  where  Judgment  was aflHrmcd. 

In  State  v.  Buchanan,  6  Har.  ft  J.  817,  it  was 
nid  that  there  was  no  sui&cient  reason  why  the 
itaie  should  not  be  entitled  to  a  writ  of  error  in  a 
criminal  case.  The  court  dted,  in  support  of  its 
position,  several  unreported  cases  in  Maryland,  and 
8  Hale,  P.O.  247,  where  it  is  eaid,  '' that  if  A.  be  in- 
dieted  of  murder  or  other  felony  and  plead  nonoul, 
snd  a  special  verdict  found,  and  the  court  do  er- 
roneously adjudge  it  to  be  no  felony,  yet  so  long  as 
tiiat  Judgment  stands  unreversed  by  writ  of  error, 
if  the  prisoner  be  mdicted  de  novo^  he  may  plead 
OMtr^oiM  acquU,  and  shall  be  discharged:  but  if  the 
Judgment  be  reversed,  the  party  may  be  indicted 
denooo.^ 

Id  State  v.  Kemp,  17  Wis.  000,  it  was  held  that  a 
writ  of  error  did  not  He  on  behalf  of  the  state  to 
rererse  a  Judgment  in  favor  of  the  defendant  upon 
a  demurrer  to  his  plea  to  an  indictment. 

But,  as  to  review  of  decisions  upon  demurrer,  see 
Infra,  nnder.    Statutory  provisions  of    various 


BkfhtafMtaUto  appeal;  conferred  lyt/taiiuU, 

nie  people  should  have  no  right  to  appeal  unices 
•ooh  right  is  unquestionably  given. 
19L.R.A. 


Appeal  by  the  people  In  criminal  cases  is  wholly 
dependent  on  statute.  People  v.  Snyder,  44  Hun. 
1S8;  People  v.  Beokwith,  42  Hun,  808;  State  y. 
Bowe,28Mo.828. 

In  State  v.  Johnson,  2  Iowa,  649,  the  court  ordered 
a  writ  of  error  sued  out  by  the  state  to  be  dls- 
miased  because  there  was  *'no  law  to  authorize  a 
writ  of  error  on  the  part  of  the  state  in  a  criminal 


It  is  settled  by  an  overwhelming  weight  of  au- 
thority in  this  country  that  the  state  has  no  right 
to  sue  out  a  writ  of  error  upon  a  Judgment  in  fa- 
vor of  the  defendant  in  a  criminal  case,  except  un» 
der  and  in  accordance  with  express  statutea^ 
whether  that  Judgment  was  rendered  upon  a  ver- 
dict of  acquittal,  or  upou  the  determination  by  the 
court  of  a  question  of  law.  United  States  v.  San- 
gee,  144  U.  S.  810,  80  L.  ed.  44K. 

This  case  decided  that  the  Judiciary  Act  of  1801 
did  not  confer  upon  the  United  States  the  right  to 
sue  out  a  writ  of  error  in  a  criminal  case. 

In  Pennsylvania,  however,  from  an  early  period* 
writs  of  error  sued  out  by  the  state  have  been  en- 
tertained. The  theory  there  is  that  the  state  may 
sue  out  a  writ  of  error  "  when  no  statutory  re- 
straints have  been  imposed.**  Com.  y.  Taylor,  ft- 
Binn.  277;  Com.  y.  McEisson,  8  Serg.  &  B.  420,  11 
Am.  Dec.  080;  Oom.  y.  Church,  1  Pa.  10&,  44  Am. 
Dec  112;  Com.  v.  Wallace,  114  Pa.  406. 

It  Is  noteworthy  that  such  Judges  as  Judoe 
Thompson  and  Judge  Sharswood  have  been  in  fa- 
vor of  quashing  writs  so  sued  out.  Com.  v.  Capp, 
48  Pa.  63;  Com.  v.  Moore.  90  Pa.  570. 

SlDoe  the  Act  of  1800  the  powers  of  the  supreme 
court  are  competent  to  the  review  of  any  Judicial 
record,  when  no  statutory  restraints  have  been  im- 
posed; and  the  district  attorney  may  take  out  a  writ 
of  error  or  certiorari  without  special  allowance. 

But  for  erroneous  decisions  made  in  the  trial 
which  may  cause  the  acquittal  of  the  accused,  ex- 
cept in  cases  of  nuisance,  forcible  entry  or  d^ 
tainer,  the  commonwealth  cannot  except.  Oom.  v. 
Wallace,  aupra. 

In  Louisiana  the  state  can  appeal  in  criminal 
cases  after  verdict  rendered  and  Judgment  ar- 
rested.    State  v.  Brabson,  88  La.  Ann.  144. 

In  the  leading  case  in  that  state  it  was  admitted 
that  to  allow  the  state  to  bring  a  writ  of  error  was 
contrary  to  the  common  la  w,and  against  the  weight 
of  authority.  The  later  cases  seem  to  stand  upon 
the  ground  that  the  practice  has  become  settled  by 
a  course  of  decisions.  State  v.  Jones,  8  Etob.  (La.> 
ffTS;  State  v.  Ellis,  12  La.  Ann.  800;  State  v.  Boas,. 
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been  violated.  Sectloo  10  provides  tliat,  if 
the  justice  before  whom  the  oomplaiot  is  made 
shall  be  satisfied  that  there  is  reasonable  cause, 
he  shall  issue  his  warrant,  directed  to  the 
sheriff  or  constable  of  the  county,  commanding 
him  forthwith  to  arrest  and  bring  before  him 
the  person  alleged  to  be  guilty.  Section  11 
provides  for  a  trial  before  the  justice  and  a 
jury,  if  one  should  be  demanded,  and  lud^ent 
shall  be  for  conviction  or  aoauittal.  Section  12 
authorizes  an  execution  to  issue  upon  a  judg- 
ment of  conviction  immediately:  and  section  18 
provides,  if  the  execution  is  returned,  "No 
property  found/'  the  justice  shall  issue  his 
warrant  to  the  sheriff  or  constable,  command- 
ing him  to  take  and  deliver  the  defendant  to 
the  jailer  of  the  county,  who  shall  commit  the 
defendant  not  less  than  ten  nor  more  than  sixty 
days,  as  the  justice  shall  direct  in  his  warrant. 
Section  6  of  the  Act  of  1889  makes  it  the  duty 
of  all  sheriffs  and  constables  and  fish  commis- 
sioners to  cause  any  person  violating  the  Act 
to  be  promptlv  prosecuted,  and  the  fish  com- 
missioners shall  have  power  to  arrest  without 
warrant  any  violators  of  the  Act,  except  as  to 
sections  2  and  8.  Section  15  provides  that  a 
person  violating  any  of  the  provisions  of  the 
Act  shall  be  guilty  of  a  misdemeanor,  and  upon 


a  conviction  shall  be  fined  not  less  than  $10  nor 
more  than  $200.  Under  these  provisions  of  the 
statute  the  defendants  were  arrested,  under  a 
warrant,  charged  with  the  violation  of  a  publio 
hkw,  a  conviction  under  which  is  dedared  to 
be  a  mftBdemeanor. 

In  view  of  the  language  of  the  statute^  and 
the  manner  in  which  the  defendants  were 
arrested,  tried,  and  acquitted,  the  conclusion 
is  irresistible  that  the  defendants  were  tried  for 
a  criminal  offense.  Indeed,  the  fact  that  de- 
fendants were  on  trial  for  a  criminal  offense 
miffht  be  based  on  section  280  of  the  Criminal 
Code.  That  section  declares  a  criminal  offense 
consists  in  a  violation  of  a  public  law,  in  the 
commission  of  which  there  shall  be  a  union  or 
joint  operation  of  act  and  intentiod  or  criminal 
negligence.  The  defendants  havinjj;  been  ar- 
rested for  a  criminal  offense,  and  tned  before 
a  court  of  competent  jurisdiction,  can  they,  on 
the  application  of  the  people,  be  tried  a  second 
time?  This  is  forbidden  both  by  the  common 
law  and  our  Constitution,  and  cannot  be  done. 
In  1  Wbart.  Am.  Crim.  L.  §  678,  after  refer- 
ring to  the  provision  in  the  Federal  Constitu- 
tion to  the  effect  that  no  person  shall  be  sub- 
ject, for  the  same  offense,  to  be  twice  put  in 
jeopardy,  the  author  says:    "Whether  this 


U  La.  Add.  864;  State  v.  Taylor,  84  La.  Add.  978; 
Btate  V.  BoblDAOD,  87  La.  Add.  673. 

The  case  most  be  otberwlse  appealable;  that  is, 
the  crime  charged  must  be  puDistaable  with  death, 
or  imprisoDmeD t  at  bard  labor.  State  v.  RoblDsoD, 
aod  State  v.  Taylor,  sufjrcu 

Id  State  v.  KoblasoD,  supra.  Manning,  J.,  said: 
**The  criterlOD  of  the  staters  ri^rht  of  appeal  is 
whether  the  rulioer  of  the  Judge  is  upon  a  matter 
with  which  the  jury  have  nothlDg  to  do.  Where 
there  has  beeD  aD  acquittal  by  the  jury  the  state 
caanot  appeal  although  there  has  been  a  misdireo- 
tiou  by  the  Judge;  but  where  the  jury  have  DOthiog 
to  do  with  the  matter  In  baud  it  is  a  question  for 
the  judge  alone,  as  iD  a  motioo  to  quash  before 
trial,  or  a  motioD  iu  arrest  after  coDvlctioD,  the 
state  may  appeal  from  aa  adverse  Judgment.** 

Id  the  language  of  Mr,  Juttice  Gray:  **In 
those  states  where  the  govemmeDt,  in  the  abseooe 
of  auy  statute  expressly  giviug  it  the  right,  has 
beeD  allowed  to  bring  error  or  appeal  Id  the  Dat- 
ure  of  error,  after  judgmeut  for  the  defeodant  od 
demuiTer  to  the  iDdictment,  motioD  to  quash, 
special  verdict,  or  motioD  Id  arrest  of  Judgment, 
the  questiOD  appears  to  have  become  settled  by 
early  practice  t)cfore  it  was  coDtested."  Such  is 
the  case  in  North  Carolina  where  the  right  of  the 
scate  is  strictly  limited  to  the  oases  Just  men- 
tioncd.  N.  a  Const.  1876,  art  4,  •  8,  gives  the  su- 
preme court  "JurisdictiOD  :  to  review  upon  appeal 
any  decision  of  the  courts  below  upon  aDy  matter 
of  law  or  legal  iDference;**  art.  4,  •  27,  provides  that 
Id  all  criminal  cases  before  a  justice  of  the  peace 
**tbe  party  against  whom  judgment  is  given  may 
appeal  to  the  superior  court  where  the  matter  shall 
be  board  anew."  The  supreme  court  has  refused  to 
construe  these  provisions  as  giving  a  right  of  ap- 
peal to  the  state.  State  v.  LaDe,  78  N.  C.  647;  State 
V.  Simpson,  82  N.  C.  Ml;  State  v.  Moore,  84  N.  C. 
7S4;  State  v.  Powell,  86  N.  C.  640. 

Statutory  provteioru  of  various  slates, 

Alabama:  The  present  statute  in  Alabama  cod- 
f crs  upon  the  state  the  right  of  appeal  in  a  criminal 
case  where  tbe  record  affirmatively  shows  that  the 
trial  court  held  the  statute  under  which  the  in- 
dictment was  lound  to  be  uncoDstltutiODaL  State 
V.  Agee,  88  Ala.  UO. 
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ArkansoK  Id  Arkansas  by  a  statute  of  1840  the 
state  was  given  the  same  right  to  appeal  as  the 
defendant  in  orimlDal  cases  where  the  punishment 
did  Dot  involve  life  or  limb.  Aod  this  provision 
has  beAD  held  not  to  be  in  ooDflict  with  the  ooDstl- 
tutioual  provision  that  **no  peison  shall  for  the 
same  olfense  be  twice  put  In  jeopardy  of  life  or 
limb.**  Jones  v.  State,  16  Ark.  261.  To  the  same 
effeet.  State  v.  Graham,  1  Ark.  484;  State  v.  Goif, 
20Ark.2c«. 

Florida:  In  State  v.  Bums,  18  Fla.  18S,  where  the 
iDdlctmeot  had  been  quashed,  the  state  was  held 
not  to  be  eutitled  to  a  writ  of  error. 

Iowa:  Id  Iowa  under  the  Revision  of  186Q,  •  6094, 
the  state  has  tbe  right  of  appeal  in  trial  before 
justices  of  the  peace;  and  this  right  exists  where 
the  judgmeDt  is  Id  favor  of  the  state  as  well  as 
where  it  is  agaiDSt  it.    State  v.*  Tait,  22  Iowa,  140. 

Id  Iowa  the  state  may  have  aD  appeal;  but  tbe 
effect  of  such  appeal  is  prescribed  by  statute  as 
follows:  **The  supreme  oourt  cauDot  reverse  the 
JudgmeDt  or  modify  it  ^o  as  to  increase  tbe  punish- 
meat,  but  may  affirm  it,  aDd  shall  point  out  any 
error  tD  tbe  proceedings  or  in  the  measure  of  puD- 
ishmcDt.**    Iowa  Code,  •  4350. 

The  effect  of  the  decisioD  of  the  supreme  oourt 
under  this  statute  is  nothing  more  than  an  expo- 
sition of  the  law  to  be  followed  by  the  Inferior 
courts.  State  v.  Klnoey,  44  Iowa,  444;  State  v. 
Vail,  67  Iowa,  lOB. 

Where  tbexe  is  ao  acquittal  In  the  district  court, 
the  appeal  by  the  state  is  a  matter  of  do  momcDtto 
the  defcDdant.    Btate  v.  Vail,  supra. 

In  Columbus  v.  Gutcump,  61  Iowa,  672,  a  proceed- 
ing Id  the  Dature  of  a  criminal  prosecution,  the  rule 
of  State  v.  KlDuey,  supra,  was  applied.  See,  to  the 
same  effect,  State  v.  Harris,  40  Iowa,  96. 

Kanaas:  Under  section  288,  Crim.  ProoM  provid- 
ing that  ^n  cases  of  an  appeal  from  a  question  re- 
served OD  the  part  of  the  state,  it  is  not  aeoessary 
for  the  clerk  of  the  oourt  below  to  certify  Id  the 
traDScript  aDy  part  of  the  proceedings  aDd  record 
except  the  bill  of  exceptions  and  the  judgment  of 
acquittal,*^  the  state  may  appeal  from  a  deolsionof 
a  district  court  in  a  orimlDal  action  quashing  a 
warrant.    JuDctiOD  City  v.  Keeffe,  40  Kao.  276. 

By  Kansas  Crim.  Code,  •  288,  it  is  provided  that 
•^appeals  to  the  supreme  oourt  may  be  taken  by 
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amounts  to  aaythiDg  more  than  the  common- 
law  doctrine  inTolved  in  the  plea  of  autrrfaii 
acqnU  baa  been  much  doubted.  What  that 
doctrine  is,  haa  been  already  stated.  It  is 
founded,  to  adopt  the  sammaxy  of  Chitty, 
npon  the  principle  that  no  man  shall  be  placed 
io  peril  of  le^  penalties  more  than  once 
upon  the  same  accusation.  It  has  therefore 
been  generally  agreed  that  where  a  man  has 
oDoe  been  pronounced  not  guilty,  in  a  valid  in- 
dictment or  appeal,  he  cannot  afterwards  be 
indicted  again  npon  a  charge  of  having  com- 
mitted the  same  supposed  offense.  At  com 
mon  law,  as  has  been  seen,  it  means  nothine 
more  than  that  where  there  has  been  a  final 
verdict,  either  of  acquittal  or  conviction,  on  an 
adequate  indictment,  the  defendant  cannot  a 
second  time  be  placed  in  jeopardy.*'  The 
question,  in  a  somewhat  different  form,  was 
before  this  court,  at  an  early  day,  in  P^(mU  v. 
DiU,  2  III.  257,  where  the  defendant  had  been 
indicted  for  selling  liquor  without  a  license.  A 
trial  was  bad,  and  defendant  acquitted.  The 
atate's  attorney,  on  behalf  of  the  people,  ex- 
cepted and  sued  out  a  writ  of  error.  The 
defendant  appeared,  and  moved  to  dismiss 
the  writ  of  error  for  the  want  of  iurisdiction; 
and  the  motion  was  sustained,  and  the  writ  of 


error  dismissed.  The  same  question  arose  in 
People  V.  Bifyal,  2  HI.  557.  There  the  defend- 
ant had  been  tried  and  convicted  for  an  assault 
and  battery  before  a  justice  of  the  peace.  On 
appeal  by  the  defendant  to  the  circuit  court, 
the  Judgment  of  the  justice  was  reversed,  and 
the  defendant  discharged.  The  people  sued 
out  a  writ  of  error,  and  the  court  dismissed  it, 
on  its  motion,  and  in  deciding  the  case  said: 
"The  Constitution  of  this  state  ...  has  de- 
cided that  no  person  shall,  for  the  same  offense, 
be  twice  put  in  jeopardy;  ...  or,  in  other 
words,  that  he  shall  be  again  tried  for  the  same 
offense  after  an  acquittal.  ...  It  is  manifest 
that  in  such  a  case  this  court  has  no  jurisdiction 
over  the  cause,  and  that  even  a  reversal  of  the 
judgment  of  the  circuit  court  could  not  be  of 
practical  utility."  It  will  be  observed  that 
both  of  the  cases  cited,  like  the  one  here 
involved,  were  misdemeanors.  The  doctrine 
is  therefore  applicable  to  misdemeanors  as  well 
as  felonies.  The  language  of  our  Constitution 
on  this  point  is  plain:  "No  person  shall  be 
twice  put  in  Jeopardy  for  the  same  offense." 
Where  there  has  been  a  trial  and  conviction  or 
acquittal  for  a  criminal  offense,  regardless  of 
the  magnitude  of  the  crime,  the  Constitution 
applies.    We  have  been,  however,  referred  to 


the  state  In  the  following  oases  and  no  other:  Ftist, 
upon  a  Judgment  for  the  defendant  In  quashing  or 
setting  aside  an  Indictment  or  information;  second, 
upon  an  order  of  the  court  arresting  the  Judg- 
ment; third,  upon  a  question   presented  by  the 


Under  seotlon  10  of  the  Bill  of  Rights,  which  de- 
dans that  no  one  con  **be  twice  put  in  jeopardy 
for  the  same  offense,**  the  state  cannot  appeal  from 
a  finding  of  ^ot  guilty.**  State  v.  Garmichael,  8 
Kan.  KB;  Olathe  v.  Adams,  15  Kan.  891;  State  y. 
Crosby,  17  Kan.  400. 

Kcntvcky:  The  Kentucky  Act  of  1841  allowing 
an  appeal  to  the  defendant  did  not  extend  that 
right  to  the  state.   Com.  y.  JelTerson,  8  B.  Mon.  818. 

In  Com.  V.  Van  Tuyl,  1  Met.  (Ky.)  1, 71  Am.  Dec 
46&,  the  defendant  had  been  acquitted  under  m- 
stmotions  of  the  court.  The  attorney  for  the  com- 
monwealth prayed  an  appeaL  The  court  said  that 
under  section  888  of  the  Criminal  Code  the  Judgment 
could  not  he  reversed,  and  that  the  only  object  of 
the  appeal  was  to  have  the  ]§w  so  expounded  that 
It  might  he  thereafter  correctly  administered. 

In  Terrell  v.  Cora.,  18  Bush,  266,  a  cross-appeal  was 
denied  to  the  state;  but  Judge  Cof er  said:  *'  We  arc 
of  the  opinion  that  it  is  our  duty,  when  we  reyerse  a 
Judgment  on  the  appeal  of  one  convicted  of  a  crime 
and  remand  the  case  for  a  new  trial,  to  settle  the 
whole  law  of  the  case  as  for  as  we  can  on  the  record 
before  us.*' 

By  section  886  of  the  Kentucky  Criminal  Code 
the  cum  mon  wealth  may  appeal  from  a  decision  of 
the  droult  court,  and  it  is  provided  that  such  ap- 
peal **shall  not  suspend  the  proceedings  in  the 
case.**  The  object  of  this  provision  is  to  prevent 
the  escape  of  the  guilty  by  an  acquittal  resulting 
from  legal  errors.  It  does  not  authorise  a  new  trial 
aftCT  acquittaL   Com.  v.  Matthews,  89  Ky.  288. 

JUt&ouri:  In  State  v.  Btcgman,  90  Mo.  486,  it  was 
bdd  that  in  a  criminal  prosecution,  under  the  stat- 
ute, the  state  is  only  allowed  an  appeal  from  the 
Judgment  of  the  trial  court  sustaining  a  motion 
to  quash  an  indictment,  or  from  its  Judgment 
■uslaining  a  demurrer  thereto. 

Where  tbo  demurrer  was  to  thre^  counts  of  the 
iodictment,  and  was  sustained  as  to  two  only,  leav- 
fnn  one  good  count,  appeal  by  the  state  cannot  be 
aUowed.    lltid, 
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In  State  v.  Aahcraft,  96  Mo.  848  a888),  It  was  held 
that  under  Rev.  Stat.,  M 1966, 1068,  the  state  can  ap- 
peal only  where  the  Indictment  is  quashed,  ad- 
Judged  insufficient  on  demurrer,  or  the  Judgment 
therein  is  arrested.  To  the  same  effect.  State  v. 
Bollinger,  09  Mo.  677. 

By  2  Mo.  Rev.  Stat.  1889, 1 4290,  it  is  provided  that 
**  when  any  indictment  is  quashed  or  Judged  insuffi- 
cient upon  demurrer,  or  when  Judgment  thereon 
is  arrested,  the  court  in  which  the  proceedings 
were  had  either  from  its  own  knowledge  or  from 
Information  given  by  the  prosecuting  attorney 
that  there  is  reasonable  ground  to  believe  that  the 
defendant  can  be  convicted  of  an  offenfie,  if  prop- 
erly charged,  may  cause  the  defendant  to  be  com- 
mitted or  recognized  to  answer  a  new  indictment; 
or  if  the  prosecution  prays  an  appeal  to  the  su- 
preme court,  the  court  may,  in  its  discretion,  grant 
an  appeal.**  Section  4292  provides  that  'Mf  no  appeal 
be  taken  by  or  allowed  to  the  state  in  any  ca^  in 
which  an  appeal  would  lie  on  k)ehair  of  the  state, 
the  prosecuting  attorney  may  apply  for  and  prose- 
cute a  writ  of  error  in  the  supreme  court,  in  like 
manner  and  with  like  effect  as  such  writ  may  be 
prosecuted  by  the  defendant.** 

In  State  v.  Burgdoerfer,  14  L.  R.  A.  861. 107  Mo.l, 
it  was  held  that  under  these  provisions  the  state 
haa  the  right  of  appeal  or  writ  of  error  when  a  mo- 
tion  to  quash,  demurrer,  or  motion  in  arrest  is  sus- 
tained on  any  of  the  grounds  for  which  either  will 
lie. 

Montana:  When  a  prosecuting  attorney  excepts 
to  a  ruling  on  u  question  of  law  in  a  criminal  case, 
the  territory  may,  under  Mont  Crim.  Prac.  Act, 
M  526, 527,  appeal  to  the  district  court.  Territory 
V.  Jinks,  8  Mont.  185. 

The  Montana  Criminal  Practice  Act,  •  896.  pro- 
vided for  an  appeal  by  the  territory,  first,  from  a 
Judgment  setting  aside  or  quashing  an  iDdictmcnt; 
second,  from  an  order  arresting  Judgment:  third, 
upon  a  question  of  law  reserved  by  the  territory. 

The  question  of  law  presented  on  an  appeal  by 
the  territory,  under  this  sectiou,  must  be  one  of 
pure  law,  and  not  a  question  of  law  and  fact,  nor  a 
question  of  law  within  the  discretion  of  the  court. 
Territory  v.  Laun,  8  Mont.  8JS. 

A  question  of  partnership  depending  on  conflict- 
ing testimony  as  to  wheiber  a  person  was  in  fact  a 
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People  ▼.  Bridges  (111.)  81  N.  B.  Rep.  115  fnot 
yet  ofScially  reported),  as  an  authority  sustain- 
ing the  position  of  appellant.  In  (hat  case  the 
question  was  neither  raised,  considered,  nor 
decided,  and  hence  it  can  have  no  bearing  here. 
We  have  also  been  referred  to  Jones  y.  State,  15 
Ark.  261,  and  Taylor  v.  St<Ue,  86  Ark.  84,  as 
authorities  sustaining  the  position  of  appellant. 
In  those  cases  it  was  held,  as  we  understand 
them,  that  where  a  defendant  is  indicted  for  a 
misdemeanor  punishable  by  fine  only,  and  is 
acquitted,  and  the  people  sue  out  a  writ  of  error 
and  reverse  the  judgment,  there  may  be  a 
second  trial.  But  the  decision  is  based  on  the 
peculiar  phraseology  of  the  Constitution  of 
that  state,  which  provides  that  a  person  "shall 
not  be  twice  put  in  jeopardy  of  life  or  limb." 
This  diflfers  so  much  from  the  language  of  our 
Constitution  that  the  decisions  of  the  Supreme 
Court  of  Arkansas,  although  rendered  by  an 
able  bench,  cannot  he  regarded  as  authoritv  to 
control  cases  arising  under  our  Constitution. 
The  case  of  People  v.  Blue  Mountain  Joe,  129 
111.  870,  was  an  ordinary  action  of  debt,  and 
can  have  no  bearing  here.  In  conclusion,  we 
are  of  the  opinion  that  the  section  of  the 
statute  which  authorized  the  people  to  take  an 


appeal  was  unconstUntlonal,  and  the  circuit 
court  did  right  in  dismissing  the  appeaL 
The  judgment  wiU  be  afflrmed. 

On  Motion  to  Dismiss, 

The  defendants  entered  a  motion  to~dismi»^ 
the  appeaL  This  motion  will  have  to  be  over- 
ruled. In  the  first  place,  no  appeal  was  al- 
lowed, nor  has  an  appeal  been  taken.  There 
is,  therefore,  no  appeal  to  be  dismissed.  An 
appeal  was  prayed  in  the  circuit  court,  and  de- 
nied. The  people  then  filed  in  this  court  a^ 
transcript  of  the  record,  properly  certified, 
upon  which  errors  have  been  assigned;  and  as- 
the  defendants  have  appeared,  and  filed  briefs, 
the  record  may  be  treated  as  filed  in  answer  to^ 
a  writ  of  error.  It  is  also  insisted  that  this- 
court  cannot  entertain  jurisdiction  of  this  case- 
on  appeal  from  or  error  to  the  circuit  court; 
that  the  case  should  have  gone  to  the  appellate 
court.  There  is  but  one  question  presented  by 
the  record,  and  that  is  the  ooostitutionalitv  of 
a  statute;  and  under  the  ruling  in  People  v.  Blu& 
Mountain  Joe,  129  111.  870,  the  case  was  prop- 
erly brought  directly  to  this  court. 


partner,  or  was  hired  to  attend  to  the  business  for 
a  half  interest  in  the  protits,  is  not  a  question  of 
law  which  will  authorize  an  appeal  by  the  terri- 
tory la  a  criminal  case.    IhUL 

New  York:  The  decision  of  People  v.  Gominflr,  2 
K.  Y.  9, 48  Am.  Deo.  864.  led  to  the  pagaaere  in  1862  of 
an  Act  aathorlzloflr  the  district  attorney  of  the 
county  where  the  jdugment  was  rendered,  upon 
the  6ame  being  allowed  by  a  Justice  of  the  supreme 
court,  to  briDff  a  writ  of  error  on  behalf  of  the  peo- 
ple of  the  state  **to  review  any  Judnrment  rendered 
in  favor  of  any  defendant,  upon  any  iDdlctment  for 
any  crtaninai  offense,  except  when  such  defendant 
shall  be  acquitted  by  a  Jury.**   Laws  of  1862,  76. 

People  v.  Nestle,  19  N.  Y.588,  decided  that  the 
writ  would  lie  only  where  there  had  Xtoenfudffment 
for  the  prisoner  upon  the  indictment. 

And  People  v.  Tarboz,  80  How.  Pr.  818,  decided 
that  an  order  in  arrest  of  Judgment  was  not  a  judg- 
ment. 

An  order  quashing  an  indictment  is  not  a  Judg- 
ment within  the  meaning  of  the  Act  of  March  Ss2, 
1862,  which  is  applicable  to  Judgments  only.  People 
V.  Barry,  4  Park.  Crim.  Rep.  080. 

People  V.  Merrill.  14  N.  Y.  74,  decided  that  the 
Judgment  authorized  by  the  Act  of  1862  to  be  re- 
viewed on  writ  of  error  was  a  final  Judgment  on  the 
whole  indictment. 

N.  Y.  Code  Crim.  Proo.,  8  618,  provides  that  an  ap- 
peal may  be  taken  to  the  supreme  court  by  the 
people,  in  the  foOowing  cases  only:  (1)  upon  a 
Judgment  for  the  defendant  on  a  demurrer  to  the 
indictment;  (2)  upon  an  order  of  the  court  arresting 
the  Judgment. 

Ohio:  By  Ohio  Rev.  Btat.,  8  7366.  it  is  provided 
that,  **in  any  criminal  case,  including  a  conviction 
for  a  violation  of  an  ordioance  of  a  municipal  cor* 
poration,  the  Judgment  or  final  order  of  a  court  or 
officer  inferior  to  the  common  pleas  court  may  be 
reviewed  in  the  common  pleas  court;  a  Judgment 
or  Ihial  order  of  any  court  or  officer  Inferior  to  the 
circuit  court  may  be  reviewed  In  the  drcult  court; 
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and  a  Judgment  or  final  order  of  the  circuit  oourfe. 
or  the  common  pleas  court  in  cases  of  convictioD 
of  a  felony  or  a  misdemeanor,  and  the  Judgment 
of  the  circuit  court  in  any  other  case  involvings 
the  constitutionality  or  construction  of  a  statute^ 
may  be  reviewed  in  the  supreme  court.** 

In  State  v.  Josephs,  48  Ohio  St.  467,  the  Judgment 
of  the  circuit  court  was  in  favor  of  the  accused*, 
and  it  was  held  that  the  supreme  court  had  no  auf 
thortty  to  review  the  Judgment  in  behalf  of  the- 
state. 

And  in  State  v.  Simmons  (Ohio)  April  U,  1882,  It 
was  held  that  where  a  demurrer  to  an  indictment 
to  sustained,  and  the  defendant  discharged  by  th» 
court  of  common  pleas,  the  circuit  courts  under 
section  7858,  supnk,  has  no  Jurisdiction,  on  a  petl* 
tion  in  error  filed  in  behalf  of  the  state,  to  review 
the  action. 

Orei^m;  State  v.  Brown,  6  Or.  119,  was  an  appeal 
taken  by  the  state  under  statute,  from  Judginent 
sustaining  defendant*s  demurrer. 

8outh  CaroUna:  Under  the  South  Carolina  Act 
of  1887  (19  Stat,  at  L.  828),  declaring  **  that  every  ob» 
Jeotlon  to  any  indictment  for  any  defect  apparent 
on  the  face  thereof  shall  be  taken  by  demiurer  or 
a  motion  to  quash,**  where  a  motion  to  quash  i» 
sustained  on  grounds  which,  before  the  Act,  would 
have  been  proper  for  a  demurrer,  an  appeal  will 
He  hi  behalf  of  the  state.   State  v.  Young,  80  8.  C 

Texas:  The  provision  of  the  Texas  Constitution^ 
art  6,  8  28,  that  in  criminal  cases  the  state  shaU 
have  no  right  of  appeal,  applies  to  seUrefadas  pro- 
ceedings in  criminal  cases.  State  v.  Morgan,  4- 
Tez.  App.  83;  State  v.  Ward,  9  Tex.  App.  408. 

West  VirginUi:  In  West  Virginia  the  state,  by 
statute,  may  appeal  or  have  a  writ  of  error  in  caae» 
relating  to  a  violation  of  the  Revenue  Laws.  Stat» 
V.  Kyle,  8  W.  Va.  711;  State  v.  Fltzpatrick,  8  W.  Va* 
707;  State  v.  Allen,  8  W.  Va.  880. 

See  also  the  Illinois  oases  oited  in  the  principal 
case.  A.  P.  W. 
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1.  SeUlnip  Intozicatlnff  liquors  on  Sun* 
dAj"  is  en^asfins  in  'habor^  within  tbe 
meanlDff  of  Laws  1887,  ohap.  20,  which  prohibits 
engafiriDg  in  sports,  disturbinff  any  worshiping 
aasembly  or  private  family,  attending  any  pub- 
lic meeting  or  public  exhibition,  except  for  re- 
ligious worship  or  instruction,  or  engaging  in 
any  labor  except  works  of  necessity,  charity,  or 
mercy. 

JK.  The  omission  firom  an  Act  of  tbe  ex- 
press provisions  of  a  prior  Act  thereby 
amended  against  buying,  selling,  or  keeping  open 
any  store  or  place  of  business  on  Sunday  does  not 
show  a  legislatlTe  intention  to  permit  such  acts, 
where  Sunday  *'1abor^*  and  sports  are  still  prohib- 
ited. 

iCi*Brim,  Ch.  J.,  dteentsK 

(August  24,1888.) 

ERROR  to  the  District  Court  for  Socorro 
County  to  review  an  order  overruling  a 
motion  in  arrest  of  judgment  after  plea  of 
ffnilty  to  an  indictment  for.  selling  liquor  on 
BuDday.    Affirmed, 

The  facts  are  stated  in  tbe  opinious. 

Mr,  NeiU  B.  Field,  with  Mr.  Summers 
Barkluurt*  for  plaintiff  in  error: 

The  object  of  the  construction  of  statutes  is 
the  ascertainment  of  the  legislative  intent,  and 
where  this  is  plainly  perceivable  or  ascertained 
with  reasonable  certainty,  the  language  of  tlfe 
statnte  must  be  given  such  a  construction  as 
will  carry  that  design  into  effect,  even  though 
contrary  to  tbe  letter.  The  intention  of  tbe 
Legislature  must  prevail. 

£ndlich,  Interpretation  of  Statutes,  §  206, 
and  cases  cited;  Potter't  Dwar.  Stat.  p.  179; 
Sutb.  Stat.  Constr.  §§  218,  240,  246,  and  cases 
cited;  Sedgw.  Stat  &  Const.  L.  p.  194;  1 
Kent,  Com.  462;  Noble  v.  8taU,  1  0.  Greene, 
825;  Somerset  v.  Dighton,  12  Mass.  333; 
Eureka  Coniol,  Min,  Co.  y.  Richmond  Min. 
Co,  4  Sawy.  802,  817;  Beiche  v.  Smpihe,  80  U. 
8.  13  Wall  162,  20  L.  ed.  666;  Smythe  v. 
FUke,  00  U.  S.  28  Wall  880,  28  L.  ed.  49; 
SmitA  V.  PeapU,  47  N.  Y.  880. 

The  real  intention,  when  collected  with  cer- 
tainty, will  always  prevail  in  statutes  over  the 
literal  sense  of  terms. 

Potter's  Dwar.  Stat.  179;  1  Kent,  Com.  462. 

The  meaning  of  general  words  in  a  statute 
must  be  restricted  woenever  it  is  found  neces- 
iary  to  do  so  in  order  to  carry  out  the  legisUr 
tive  intention. 

Beieher,  Smythe,  iupra. 

In  order  to  ascertain  the  legislative  intent, 
•11  statutes  in  paH  materia  are  to  be  consid- 
ered and  construed  together,  as  though  they 
constituted  one  act. 

Sedgw.  SUt.  &  Const.  L.  pp.  209-212,  noU 
a;  Suth.  Stat.  Constr.  g  288,  and  cases  cited; 
Endlicb,  Interpretation  of  Statutes,  §  48,  and 
cases  dted;  XJniied  States  v.  Freeman,  44  U. 
8.  SHOW.  666, 11  L.ed.  724. 

For  that  purpose  repealed  statutes  are  in 
pari  materia  and  are  to  be  considered,  espe- 


cially when  referred  to  expressly  in  the  Act  to 
be  construed. 

£ndlich,  Interpretation  of  Statutes,  g§  48- 
60,  and  cases  cited;  Potter's  Dwar.  Stat  p.  170; 
Earn  V.  Boai4m  Board  of  Police,  142  Mass.  00. 

When  part  of  an  Act  has  been  repealed,  it 
must,  although  of  no  operative  force,  still  be 
taken  into  consideration  in  construing  the  rest. 

Endlicb,  Interpretation  of  Statutes,  §g  49, 
60,  and  cases  dted;  Est  parte  Crow  Dog,  100 
U.  S.  666,  27  L.'ed.  1080;  Bank  for  8amng»  v. 
Field,  70  U.  8.  8  Wall.  495,  18  L.  ed.  207. 

Where  acts  are  in  pcm  materia,  if  the  same 
word  be  used  in  both,  a  distinction  made  in 
one  is  a  legislative  exposition  of  the  sense  in 
which  it  Is  to  be  understood  in  the  other. 

Potter's  Dwar.  Stat.  p.  191;  Beiche  v.  Smgthe^ 
eupra;  Bobbins  v.  Omnibus  B.  Co,  82  Cal.  472. 

Where  two  acts  are  in  pari  materia,  it  will  be 
presumed  if  the  same  word  was  used  in  both, 
and  a  spedal  meaning  was  given  it  in  tbe  first 
Act,  that  it  was  intended  it  should  receive  the 
same  interpretation  in  the  later  Act,  in  the  ab- 
sence of  anything  to  show  a  contrary  intention. 

Potter's  Dwar.  Stat  191;  Beiche  v.  Smythe, 
80  U.  S.   18  Wall  162,  20  L.  ed.566. 

A  word  used  in  an  amendatory  statute  is 
presumed  to  be  used  in  the  same  sense  as  in 
the  statute  amended. 

Bobbins  v.  OmnUms  B.  Co,  tfupra. 

When  two  words  or  expressions  are  coupled 
together,  one  of  which  generically  includes  the 
other,  it  is  obvious  that  the  more  general  term  is 
used  in  a  meaning  excluding  the  specific  one. 

Endlicb,  Interpretation  of  Statutes,  §  896, 
and  cases  cited;  Suth.  Stat  Constr.  §  266,  and 
cases  cited;  Beiche  v.  Smythe,  supra. 

Where  a  section  expressly  amendatory  of  an- 
other section  of  a  statute  purports  to  set  out  in 
full  all  itis  intended  tocontain,any  matter  which 
was  in  the  original  section  but  is  not  in  the 
amendatory  statute  is  repealed  by  the  omission. 

Endlicb,  Interpretation  of  Statutes,  §  196, 
and  cases  cited;  State  v.  Ingersoll,  17  Wis. 
682;  Qoodno  v.  Oshkosh,  81  Wis.  127;  Breitung 
V.  Lindauer,  87  Mich.  217. 

An  amendment  operates  to  repeal  all  of  the 
section  not  embraced  in  the  amended  form. 

Suth.  Stat  Constr.  %  188,  and  cases  cited; 
Endlich,  luterpreUtion  of  Statutes,  $  196,  and 
cases  cited;  Wakefidd  v.  Plielps,  87  N.  H.  295. 

When  a  statute  is  revised  or  one  Act  framed 
from  another,  some  parts  being  omitted,  the 
parts  omitted  are  not  to  be  revived  by  con- 
struction, but  are  to  be  considered  as  annulled. 

EUis  V.  Paige,  1  Pick.  45. 

Mr,  Edward  L.  Bartlett»  Solicitor- Gen- 
eral, for  defendant  in  error: 

That  construction  which  will  produce  aeon- 
sequence  so  directly  opposite  to  the  whole 
spirit  of  our  own  legislation  ought  to  be 
avoided,  if  it  can  be  avoided  without  a  total 
disregaitl  of  those  rules  by  which  courts  of 
justice  must  be  governed. 

Postmaster  General  v.  Early,  26  U.  S.  IS 
Wheat  147,  6  L.  ed.  581. 

Whether  a  statute  is  repealed,  is  a  matter 
for  judicial  construction  and  not  of  legislative 
Intent 


N0TE.>-As  to  what  constitutes  Sunday  ^Mabor,*^ 
see  the  exhaustive  note  to  Quarles  v.  State  (Ark.) 
li  L.  B.  A.  182. 

Tbe  Qoestioa  of  statutory  oonstniotion  arlsinjr 


out  of  the  omission  of  a  certain  clause  from  an 
amended  statute  is  an:  especially  mterestin^  one, 
and  the  diverse  interinretatlons  are  very  stronirly 
presented  in  the  briefi  and  opinions  of  the  court. 
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United  States  T.  6M»'n;  07  U.  8.  549,  24 
L.  ed.  1088. 

The  intent  of  the  statute  must  goyen),bat  that 
intent  must  be  discovered  within  the  Act  itself. 

Suth.  Stat.  Constr.  gg284, 287-239,  and  cases 
cited. 

In  considering  the  "intent"  of  the  Legisla- 
ture it  is  permitted  to  consider  the  mischief 
intended  to  be  removed  or  suppressed,  or  the 
necessity  of  any  kind  which  induced  the  en- 
actment. 

Suth.  Stat.  Conslr.  §  292,  and  cases  cited; 
People  V.  Sweetaer,  1  Dak.  295-801. 

Seed0»«7. ,  deliveredtheopinion  of  the  court : 
The  plaintiff  in  error  was  indicted  under 
chapter  26.  Laws  1887,  for  violating  the 
Sunday  Law.  He  pleaded  guilty,  and  then 
filed  a  motion  in  arrest  of  Judgment,  alleging 
(1)  that  the  indictment  in  this  case  charges 
no  public  offense  against  the  laws  of  the 
territory ;  (2)  that  it  is  not  an  offense  against 
the  laws  of  this  territory  to  buy  or  sell 
^oods,  wares,  or  merchandise,  chattels  or 
iquors,  or  any  other  kind  of  property,  on 
the  first  day  of  the  week,  called  "Sunday" 
The  motion  was  overruled,  and  he  was  fined» 
whereupon  he  prosecuted  his  appeal  to  this 
court.  In  a  few  words,  the  question  involved 
in  this  appeal  is,  Is  there  any  law  in  this 
territory  against  the  selling  of  firoods,  wares, 
and  merchandise,  including  Ifquors,  upon 
the  first  day  of  the  week,  called  "Sunday?" 
The  indictment  in  its  charging  part  reads: 
"On  the  said  8th  day  of  May  A..  D.  1892, 
being  the  first  day  of  the  week,  called  'Sun- 
day, did  .  .  .  unlawfully  engage  in 
the  labor  of  selling  wine,  beer,  liauor,  and 
merchandise,  said  labor  being  neither  the 
works  of  necessity,  charity,  nor  mercy,  con- 
trary to  the  form  of  the  statutes  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  territory  of  New  Mexico."  The  law 
under  which  the  indictment  is  found  reads 
as  follows:  Chapter  26,  Laws  1887:  "Sec- 
tion 1.  That  section  988  of  the  Revised  Stat- 
utes of  the  vear  1884  be,  and  the  same  hereby 
is,  amended  to  read  as  follows :  Any  person 
or  persons  who  shall  be  found  on  the  first  day 
of  the  week,  called  'Sunday, '  engaged  in  any 
sports,  or  in  horse  racing,  cockfight! n^,  or  in 
any  other  manner  distumng  any  worshiping 
assembly,  or  private  family,  or  attending  any 
public  meeting  or  public  exhibition,  except- 
ing for  religious  worship  or  instruction,  or 
engaged  in  any  labor,  except  works  of  ne- 
cessity, charity,  or  mercy,  shall  be  punished 
by  a  fine  not  exceeding  fifteen  dollars,  nor 
less  than  five  dollars,  or  imprisonment  in  the 
county  jail  of  not  more  than  fifteen  days,  nor 
less  than  five  days,  in  the  discretion  of  the 
court,  upon  conviction  before  any  district 
court."  It  is  quite  apparent  that,  unless  a 
forced  construction  is  given  to  the  words, 
that  is,  unless  they  are  much  narrowed  from 
their  common  acceptation,   the  words  "en- 

f:aged  in  any  labor,"  fully  cover  the  charge 
n  this  indictment.  Counsel  for  plaintiff 
freely  admit  this.  But  they  contend  that  this 
law  IS  an  amendment  of  section  988  of  the 
Compiled  Laws,  and,  when  read  in  connec- 
tion with  it,  that  it  becomes  at  once  evident 
that  the  words  are  narrowed,  and  that  the 
words  used  in  the  charging  portion  were  in 


section  938,  and  are  left  out  of  the  law  now 
in  force ;  hence  the  Intent  of  the  Legislature 
to  eliminate  these  words,  and  narrow  the 
words  "any  labor,"  is  unquestionable,  and 
this  court  must  so  declare.  It  will  be  nec- 
essary to  set  put  section  988  in  full  to  un- 
derstand the  contention  perfectly.  It  is  as 
follows:  "Sec.  938.  Any  person  or  persons, 
who  shall  be  found  on  the  first  day  of  the 
week,  called  'Sunday,  *  engaged  in  &ny  garnet 
or  sports,  or  in  horse  racing,  cockfighting, 
dancing,  or  in  any  other  manner  disturbing 
any  worshiping  assembly,  or  private  family, 
or  in  huffing  or  eeUing  any  goode^  toarea,  or 
merehaiidiae,  chattels,  or  liquors,  or  any  other 
kind  oj  property,  or  in  holding  or  attending 
any  public  meeting,  or  public  exhibition, 
except  for  religious  worship  or  instruction ; 
or  engaged  in  any  labor,  except  works  of  ne- 
cessity, charity,  or  mercy ;  or  who  shall  keep 
open  any  store,  shop,  or  office,  or  other  place  of 
business,  or  place  for  the  display  qf  goods,  wares, 
or  merchandise,— 'fitiBM  be  punished  by  a  fine 
not  exceeding  fifty  dollars,  nor  less  than  ten 
dollars,  for  the  first  offense,  and  for  the 
second  or  any  subsequent  offense  by  a  fine  of 
not  less  than  twenty- five  dollars  nor  more 
than  one  hundred  dollars,  or  by  imprisonment 
of  not  less  than  five  nor  more  than  twenty 
days,  in  the  discretion  of  the  court  or  Justice, 
upon  conviction  before  any  district  court  or 
justice  of  the  peace :  provided,  that  none  of 
the  provisions  of  this  Act  shall  be  construed 
to  prevent  travelers  from  prosecuting  their 
jijumey,  and  keepers  of  ferry  boats,  livery 
stables,  hotels,  and  restaurants  from  accom- 
modating travelers,  or  from  supplying  their 
wants,  or  to  prevent  the  proprietors  of  hotels 
or  restaurants  from  supplying  the  wants  of 
their  boarders  or  lodgers,  on  said  day ;  barbers 
may  also  pursue  their  vocation :  and  pro- 
vided, further,  that  butchers  and  bakers  may 
keep  their  establishments  open,  and  sell 
meat,  bread,  and  like  articles,  but  shall  not 
sell  liquors,  or  general  merchandise,  and 
apothecaries  may  likewise  keep  open  their 
places  of  business,  and  sell  and  deliver  drugs 
or  medicines  and  surgical  instruments  and 
medical  apparatus,  but  no  other  articles  on 
said  day. " 

The  present  statute  is  exactly  like  section 
938,  excepting  in  those  portions  italicized, 
in  the  amount  of  the  fines  and  the  proviso. 
The  proviso  is  entirely  left  out  in  the  law 
under  consideration.  Now,  the  plaintiff  in 
error  insists  that,  by  omitting  ^m  the  pres- 
ent statute  the  words  "games  or,"  "danc- 
ing," "or  in  buying  or  selling  any  goods, 
wares,  or  merchandise,  chattels,  or  liquors, 
or  any  other  kind  of  property,  or  in  holding 
or,"  and  "or  who  shall  teep  open  any  store, 
shop,  or  ofl9ce,  or  other  place  of  business,  or 
place  for  the  display  of  goods,  wares,  or 
merchandise,"  it  is  evident  that  the  Legis- 
lature intended  to  exempt  from  punishment 
all  who  engaged  in  games,  dancing,  selling 
liquors,  or  other  merchandise  upon  Sunday. 

That  is,  while  the  words,  "any  person  or 
persons  who  shall  be  found  on  the  first  day 
of  the  week,  called  'Sunday,  *  engaged  in  any 
labor, "  are  clear,  explicit,  and  unambiguous, 
— are  so  plain  that  a  man  of  ordinary  intelli- 
gence cannot  err  as  to  their  meaning ;  yet,  as 
in  the  original  section  988  there  followed 


WA 


^  CORTBST  V.  TbSRITOBT. 


861 


after  those  words  the  other  words,  *or  who 
shall  keep  open  any  store,  shop,  or  office,  or 
other  place  of  business,  or  place  for  the  dis- 
play of  goods,  wares,  und  merchandise,  ^  and 
there  was  omitted  the  other  clause,  **or  in 
huyin^  or  selling  any  ^oods,  wares,  or  mer- 
chandise, diattels,  or  liquors,  or  any  other 
kind  of  property,"  it. is  equally  as  clear  and 
explicit  that  the  Legislature  intended  to  ex- 
empt those  Acts  from  the  penalty  of  the  stat- 
ute. So  that  now,  in  this  territory,  ihe  stores 
and  other  places  of  business  for  the  display 
orselline  of  any  goods,  wares,  and  merchan- 
dise, ana  liquors,  may  be  kept  open  upon 
Sunday  the  same  as  upon  other  days,  but  the 
farmer  must  not  lift  a  hoe  or  pull  a  weed. 
The  gambler  may  run  his  den  of  infamy  and 
Tioe  under  the  protection  of  law,  but  if  a 
father  and  his  children  should  engage  in  some 
innocent  sport,  in  the  neighborhood  of  a  re- 
ligious gatiiering,  he  and  they  would  be 
amenable  to  the  i>enalty  of  this  Act.  If  any 
person,  by  engaging  in  sports,  horse  racing, 
cnckfighting,  or  in  any  other  manner,  ex- 
cepting games  or  dancinff,  disturb  any  wor- 
shiping assembly  or  private  family,  it  is 
onlawfal;  but,  upon  the  contention  of  the 
learned  counsel  for  the  plaintiff,  if  any  per- 
son, by  running  a  gambling  house  or  a  dance 
houae  disturb  a  religious  gathering  or  private 
family,  the  law  is  powerless  to  act.  More, 
if  their  contention  is  correct,  then  while  it 
would  be  generally  true  that  the  disturbing 
of  a  religious  gathering  or  private  family  in 
any  manner  whatever  would  be  illegal  upon 
any  day,  yet  under  their  insistance  it  must 
be  believed  that  the  Legislature,  by  passing 
the  later  statute,  intenaed,  by  omitting  the 
words  **  games"  and  ^^  dancing"  from  its  enu- 
meration of  those  things  which  should  not  be 
done  upon  Sunday  to  the  disturbance  of  wor- 
shiping assemblies  and  private  families,  that 
now  the  dance  houses  and  gaming  dens  mav 
do  what  heretofore  was  illegal.  And  this,  it 
is  insisted,  is  true  liberty,  and  escaping  from 
the  imbecility  of  sumptuary  regulations! 

The  question  raised  is  one  of  legislative 
intention.  As  a  general  proposition,  the  law 
is  that,  where  there  is  no  uncertainty,  or 
ambig^uity  in  the  language  of  the  law,  the 
intention  of  the  lawmakers  is  to  be  arrived 
at  by  the  language  used.  Endlich,  Inter- 
pretation of  Statutes,  §^  4r-6;  Suth.  Stat. 
Constr.  §  237.  Under  this  rule  of  law,  there 
could  be  no  difficulty,  for  plainly,  and  by 
admission  of  counsel,  the  selling  of  liquors 
would  be  comprehended  in  the  words  "  engag- 
ing in  KQj  labor. "  But  the  statute  under 
consideration  is  an  amendment  to  a  section 
of  the  Compiled  Laws,  and  it  is  to  be  pre- 
sumed that  the  Legislature  had  a  purpose  in 
amending  the  law,  and  hence  both  the  pres- 
ent statute  and  the  one  amended  must  be 
considered  together  in  arriving  at  the  lej^is- 
lative  intent,  upon  the  assumption  that  there 
is  a  necessity  for  construction  in  order  to 
arrive  at  that  intent.  Suth.  Stat.  Constr. 
S§  183,  283,  286.  It  is  contended  that  as  the 
words  "any  labor"  are  used  in  both  statutes, 
and  that  in  the  first,  or  section  933,  the  \Pords 
*or  in  buying  or  selling  any  goods,  wt&res, 
or  merchandise,  chattels  or  liquors,  or  any 
other  kind  of  property,"  are  also  used,  it 
WL.R.A. 


must  be  held  that  the  words  **any  labor"  do 
not  embrace  the  acts  included  in  the  latter 
clause ;  that  the  words  **  any  labor, "  therefore, 
have  a  specific  and  limited  meaning  which 
do  not  include  the  latter  clause.  Hence, 
when  the  words  "any  labor"  are  used  in  the 
present  statute,  it  is  with  the  same  meaning 
as  in  section  983,  which  excludes  the  clause 
in  regard  to  selling  liquors,  and,  that  clause 
not  being  in  the  later  statute,  it  must  be  sup- 
posed that  the  acts  covered  by  it  are  excluded 
from  the  intention  of  the  statute.  It  must  be 
conceded  at  once  that,  were  there  no  other 
canons  of  construction  admissible  in  such  a 
case  as  this  the  contention  of  the  plaintiff 
in  error  would  be  unanswerable.  Where  two 
Acts  are  in  paH  materia,  it  will  be  presumed, 
if  the  same  word  be  used  in  both,  and  a 
special  meaning  were  given  it  in  the  first 
Act,  that  it  was  intended  it  should  receive 
the  same  interpretation  in  the  later  Act,  in  the 
absence  of  anything  to  show  a  contrary  in- 
tention. lUiehs  V.  Smyths,  80  U.  8.  13  Wall. 
162,  20  L.  ed.  566. 

This  case  fully  sustains  the  principle  for 
which  the  plaintiff  in  error  is  contending. 
The  question  presents  itself,  though,  Is  this 
the  only  principle  which  is  to  to  invoked 
here 7  And,  if  it  should  transpire  that  the 
invoking  of  this  principle  would  lead  to 
palpable  absurdities,  convict  the  Legislature 
of  imbecility,  hoist  upon  this  territory  a  law 
which  would  be  as  ''unsubstantial  as  a 
dream, "  ''a  delusion  and  a  snare, "  and  would 
announce  to  the  world  that  the  people  of  this 
territory  had  turned  in  contempt  from  the 
teachings  of  the  a^es  and  the  legislation  of 
every  commonwealth  in  this  nation,  must  it 
not  cause  us  to  pause  and  consider  if  there  are 
not  other  principles  which  might  be  appli- 
cable, which  would  not  lead  to  such  results? 
We  freely  admit  that  if,  under  known  can- 
ons of  construction,  we  cannot  arrive  at  any 
other  conclusion  than  that  the  Legislature  of 
this  territory,  at  its  twenty -seventh  session, 
intended  to  practically  wipe  out  the  Sunday 
Law,  and  annihilate  it  as  a  civil  rest  day  ; 
that  it  intended  to  say  to  the  farmer,  the 
drayman,  the  carpenter,  "If  you  water  the 
roses  or  turn  the  ^lebe,  if  you  draw  a  box  of 
goods  upon  the  highway,  or  if  you  lift  a 
hammer  in  toil,  vou  must  suffer  tine  or  im- 
prisonment," while  to  the  saloon  keeper,  the 
gambler,  the  bawdyhouse  inmates,  and  the 
lepers  of  society  generally  it  says,  "  You  may 
ply  your  business  unmolested  and  under  our 
benediction  and  protection," — then  we  will 
say  so ;  for  iX  is  not  our  province  to  legislate 
for  our  people,  nor  by  a  strained  construc- 
tion to  uphold  the  good  name  and  reputation 
of  a  co-ordinate  branch  of  this  government. 
But  we  do  not  see  that  we  are  under  any  such 
necessity.  There  are  rules  for  arriving  at 
legislative  intent  which  must  first  be  taken 
into  consideration  before  dealing  with  the 
one  so  strenuously  contended  for  by  the  coun- 
sel for  plaintiff  in  error.  It  is  a  cardinal  rule 
of  construction  that,  when  the  language  of 
the  statute  is  plain  and  unambiguous,  then 
interpretation  is  needless.  Suth.  Stat. 
Constr.  §  234.  If,  then,  we  should  adopt  this 
rule  for  our  guide  in  the  case  before  us,  there 
would  be  no  room  for  construction.    The  acta 
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complained  of  were  labor,  and  thej  were 
performed  on  Sunday ;  hence  the  intention  of 
the  Legislature  is  too  plain  to  be  misunder- 
stood. 

But  it  is  urged  that  it  is  a  penal  statute, 
and  should  be  strictly  construed  ;  no  persons 
or  acts  ought  to  be  brought  within  the  terms 
of  the  statute  who  or  which  by  a  strict  con- 
struction can  be  left  out.  Upon  this  point 
we  quote  the  following  from  the  Supreme 
Court  of  the  United  States  as  timely  and 
wise :  *^  We  are  not  unmindful  that  penal 
laws  are  to  be  construed  strictly.  It  is  said 
that  this  rule  Is  almost  as  old  as  construction 
itself.  But  whenever  involved  it  comes  at- 
tended with  qualfications  and  other  rules  no 
less  important.  It  is  by  the  light  which 
each  contributes  that  the  ludgraent  of  the 
court  is  to  be  made  up.  The  ^}ect  in  con- 
struing penal  as  well  as  other  statutes  is  to 
ascertain  the  legislative  intent.  That  con- 
stitutes the  law.  There  can  be  no  construc- 
tion where  there  is  nothing  to  construe.  The 
words  must'  not  be  narrowed  to  the  exclusion 
of  what  the  Legislature  intended  to  embrace, 
but  that  intention  must  be  gathered  from  the 
words,  and  they  must  be  such  as  to  leave  no 
room  for  a  reasonable  doubt  upon  the  subject. 
It  must  not  be  defeated  by  a  forced  and  over- 
strict  construction.  The  rule  does  not  ex- 
clude the  application  of  common  sense  to  the 
terms  made  use  of  in  the  Act  in  order  to 
avoid  an  absurdity,  which  the  Legislature 
ought  not  to  be  presumed  to  have  intended. " 
United  States  v.  EartwOl,  78  U.  S.  6  Wall. 
885.  805,  18  L.  ed.  880,  883.  The  rule  which 
requires  courts  to  so  construe  statutes  as  to 
Avoid  absurdities  and  mischievous  conse- 
quences, when  the  language  does  not  im- 
perativelv  reauire  such  construction,  is  not 
only  well  settled  by  adjudication,  but  is  the 
emphatic  expression  of  common  sense.  Suth. 
Stat.  Constr.  §  238.  Endlich,  the  English 
author,  expresses  this  rule  of  presumption 
with  great  emphasis,  thus :  "  The  presump- 
tion against  absurdity  in  the  provision  of  a 
legislative  enactment  is  probably  a  more 
powerful  guide  to  its  construction  than  even 
the  presumption  against  unreason,  incon- 
venience, or  injustice."  Endlich,  Interpre- 
tation of  Statutes,  g  264.  When,  then,  a 
statute  is,  upon  its  face,  plain,  reasonable, 
just,  and  in  strict  accordance  with  the  best 
thought  and  enlightenment  of  the  age,  ought 
a  court  to  go  back  to  another  statute  in  pari 
materia,  and  read  into  the  existing  law  a 
sense  which  will  make  of  it,  not  by  presump- 
tion simply,  but  in  fact,  an  absurdity,  an 
iniustice,  an  unreasonable  and  farcical  law, 
a  law  that  flies  in  the  face  of  enlightenment, 
moralitv,  decency,  and  the  very  spirit,  not 
alone  of  the  age,  but  of  the  common  law? 
We  think  not.  But  do  these  consequences 
follow  the  contention  of  the  learned  counsel 
for  plaintiff  in  error?  We  think  thev  do. 
Already  we  have  outlined  some  of  the  absurd 
consequences,  not  onlv  absurd,  but,  when 
fullv  considered,  appalling.  Look  at  them 
again.  Keep  in  mind  the  contention  that 
words  in  section  088  have  received  a  definite 
meaning  which,  when  used  in  a  similar  stat- 
ute afterwards,  and  not  modified,  must  have 
the  same  construction  as  in  the  amended  sec- 
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tion.  So,  when  the  statute  says  that  no  re* 
ligious  gathering  or  private  family  shall  bo 
disturbed  by  certain  acts  ''or  in  any  other 
manner, "  the  latter  words  do  not  contain  the 
specific  acts  enumerated;  and  hence  when 
the  statute  under  consideration  leaves  out  the 
words  ** games"  and  "dancing,"  the  legisla- 
tive intent  is  that  private  families  and  re- 
ligious gatherings  may  be  disturbed  by  those 
means,  and  there  is  no  redress,  although 
they  may  very  reasonably  be  considered  as 
comprehended  in  the  words,  ''or  in  any  other 
manner. " 

Under  this  contention  it  would  be  possible 
to  keep  open  any  place  of  business  for  the 
display  or,  or  the  buying  or  selling  of,  goods, 
wares,  merchandise,  chattels,  liquors,  or  any 
other  kind  of  property ;  but  it  would  be  a 
crime  to  open  the  doors  of  a  manufacturing 
establishment,  to  operate  a  mine  or  a  rail- 
road, to  attend  to  agricultural  labor.  In 
short,  about  everything  which  could  by  any 
means  be  considered  disreputable,  demoraliz- 
ing, and  daneerous  to  good  government  and 
morals  would  be  legalized  by  this  conten- 
tion, while  about  everything  that  has  in  it 
nothing  inherently  wrong  would  be  con- 
demned by  legal  inhibitions.  But  this  is 
not  all.  In  the  arfl:ument  the  learned  counsel 
did  not  consider  the  principle  invoked  in  its 
bearing  upon  the  absence  of  the  proviso  from 
the  present  law.  If  their  contention  is  cor- 
rect in  principle,  and  should  be  invoked  in 
this  case  to  ascertain  the  legislative  intent, 
then  that  principle  ought  to  be  the  touch- 
stone by  which  to  ascertain  that  intent  as  to 
the  whole  law.  Now,  if  certain  words, 
clauses,  or  phrases  in  section  088  are  quali- 
fied by  other  words,  clauses,  or  phrases,  and 
in  the  law  under  consideration  the  qualify- 
ing terms  are  dropped,  it  is  clear  that  the 
Legislature  intendea  to  dispense  with  the 
effect  of  the  qual  i  f y ing  terms.  We  then  have 
this  state  of  affairs :  that  upon  Sunday  it  is 
illegal  for  travelers  to  prosecute  Journeys; 
for  keepers  of  ferryboats,  livery  stables,  ho- 
tels, and  restaurants  to  accommodate  travelers 
or  to  supplv  their  wants;  it  is  illegal  for 
butchers  or  bakers  to  keep  open  their  estab- 
lishments to  sell  meat,  bread,  or  like  arti- 
cles, but  it  is  perfectly  legal  for  them  to 
keep  their  establishments  open  to  sell  liquors 
or  general  merchandise.  Apothecaries  must 
now  close,  unless  they  wish  to  dispense  liq- 
uors. It  will  be  observed,  then,  that  by 
givine  the  present  law  the  construction  con- 
tended for  by  plaintiff  in  error,  there  arises 
a  series  of  absurdities  and  mischievous  con- 
sequences which  outrage  all  ideas  of  common 
sense,  and  fix  upon  a  co-ordinate  branch  of 
this  government  the  stigma  of  intending  this 
outrage,  which  intention  does  not  appear 
from  the  language  of  the  law  itself.  But 
this  contention  is  not  condemned  alone  by 
this  view  of  the  case.  It  wi  1 1  not  be  decl  ared 
by  the  courts  that  the  Legislature  intended  a 
law  to  have  a  construction  which  strikes  at 
fundamental  principles  of  government, — at 
those  principles  which  are  back  of  all  writ- 
ten enactments,  and  upon  which  Anglo-Sax« 
on  and  Latin  civilization  alike  are  based. 
This  law  was  originally  declared  to  be  "An 
Act  to  Provide  for  the  Proper  Observance 
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of  the  Sabbath,"  and  the  amendine  body  of 
the  Act  cannot  deprive  the  Act  of  that  in- 
tention, unless  clearly  so  intended.  If  we 
place  upon  it  the  construction  asked  for,  then 
this  Act  should  be  named  *'An  Act  for  the 
Desecration  of  the  Sabbath."  Whatever  may 
be  individual  opinions  as  to  the  question  of 
religion,  and  the  particular  form  of  it  known 
«s  "*  Christianity,  yet  the  legal  fact  must  be 
recognized  by  every  one  that  this  nation,  and 
every  portion  thereof,  is  nominally  Chris- 
tian. Hdy  Trinity  Church  v.  United  BUUes^ 
143  U.  6.  457.  36  L.  ed.  226. 

As  a  Christian  nation,  it  has  always  been 
the  policy  of  the  Legislatures  to  protect  the 
sanctity  of  the  Sabbath ;  to  pass  appropriate 
laws  for  the  proi>er  observance  of  the  Sab- 
baUi ;  and,  unless  the  law  is  so  specific  as  to 
demand  a  construction  against  such  view,  it 
would  be  a  rash  court  that  would  give  its 
adhesion  to  such  a  oonslrnction.  It  must 
also  be  considered  in  this  connection  that  the 
whole  trend  of  modem  thought,  feeling,  and 
legislation  is  towards  curtailing  the  admitted 
erils  of  the  liquor  traffic.  There  is  not  a 
commonwealth  in  this  great  nation  but  that 
has  passed  restrictive  legislation  upon  the 
liquor  traffic  The  nation  itself  bias  sup- 
plemented the  legislation  of  the  states  wher- 
ever its  laws  might  nullify  those  of  the  states. 
All,  or  nearly  all,  of  the  Supreme  Courts  of 
the  states,  and  the  Supreme  Court  of  the 
United  States,  have  condemned  the  unre- 
stricted traffic  in  liquor  in  vigorous  terms. 
The  nations  of  England,  Germany,  France, 
and  Sweden  have  been  forced  to  appoint 
commissions  to  take  into  consideration  the 
deleterious  effects  of  the  traffic  upon  their 
people,  and  to  pass  laws  for  the  purpose  of 
curtailing  its  evil  consequences.  Now,  all 
this  may  be  wrong  and  mistaken.  It  may 
he  sumptuary  legislation,  and  to  be  con- 
demned. It  may  be  the  evidence  of  retro- 
gression instead  of  progression.  It  may  be 
all  this,  and  more.  With  the  abstract  view 
we  have  no  occasion  here  to  take  issue.  For 
01  it  is  enouffh  that,  without  a  dissenting 
voice,  the  civilized  world  has  condemned  and 
is  condemning  the  unrestained  traffic  in  liq- 
uors. And  yet,  with  this  fact  before  us, 
and  the  other  fact,  equally  as  evident,  that 
the  nation  and  this  territory  are  Christian, 
and  called  upon  to  pay  a  decent  respect  to 
the  Sabbath,  we  are  called  upon  to  place  a 
construction  upon  an  act,  ostensibly  passed 
for  the  protection  of  the  Sabbath,  and  which 
in  its  language  plainly  assorts  that  very 
idea,  which  will  in  effect  break  down  the 
Sabbath,  and  also  throw  open  the  day  to  the 
unrestrained  evils  of  the  liquor  traffic.  There 
is  not  a  canon  of  statutory  construction  in 
the  books  which  ever  contemplated  such  an 
outrage  upon  common  sense. 

It  must  be  constantly  kept  in  mind  that 
nnder  the  very  first  canon  of  construction 
there  is  really  nothing  to  construe,  for  the 
words  of  the 'statute  are  plain  and  free  from 
tmbignity.  That  it  is  only  when  wo  are 
•shed  to  read  the  law  in  the  light  of  another 
statute  that  the  confusion  becomes  worse 
confounded,  and  that  the  law  bristles  with 
shsuidities  and  runs  counter  to  the  great 
fundamental  principles  of  the  government, 
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and  in  the  v^  teeth  of  the  supposed  spirit 
of  the  age.  Why  did  the  legislators  change 
the  law?  Clearly,  to  make  it  more  definite 
and  certain,  and  to  reduce  the  penalties,  that 
it  might  the  more  readily  be  enforced.  Tlie 
very  terms  of  the  original  statute,  with  its 
proviso,  were  so  uncertain,  and  susceptible 
of  so  many  refined  distinctions,  that  it  was 
clearly  in  the  interest  of  the  law  to  curtail 
the  language,  and  bring  it  into  harmony 
with  the  laws  of  other  states  upon  the  sub* 
ject.  *•  Every  change  of  phraseology,  how- 
ever, does  not  indicate  a  change  of  substance 
and  intent.  The  change  may  be  made  to 
express  more  clearly  the  same  intent,  or 
merely  to  improve  the  diction."  Suth.  Stat. 
Constr.  g  266. 

There  being  no  error  in  the  record,  i>h§ 
judgment  cf  the  lower  court  i»  affirmed. 

Lee  and  McFie»  JJ,,  concur. 

O'Brien.  Ch.  J.,  dissenting: 

Notwithstanding  the  foregoing  vigorous 
argument  of  the  court,  redolent  with  the  fer- 
vid eloquence  of  my  Brother  Seeds,  I  reluc- 
tantly dissent  from  the  conclusions  reached. 
What  induced  the  twenty- seventh  session  of 
the  Legislative  Assembly  of  New  Mexico  to 
remove  the  safeguards  thrown  around  the 
Christian  Sabbath  by  a  pre-existing  law  of 
the  territory?  is  not  the  question  submitted. 
Has  it  done  so?  is  the  only  point  that  the 
court  is  called  upon  to  determine  in  this  case. 
Its  power  is  not  denied.  Its  right  to  do  so 
we  may  dispute  as  moralists,  but  cannot  set- 
tle as  a  court,  when  the  intent  is  obvious. 
Potuit,  voluit,  fecit.  The  word  **  labor''  in  the 
Amendatorv  Act,  when  considered  in  connec- 
tion with  the  section  amended,  means  noth- 
ing more  nor  less  than  manual,  servile  labor. 
It  would  be  sheer  nonsense  to  call  a  saloon 
keeper  or  merchant  a  laborer  or  laboring  man. 
It  is  much  safer  to  permit  the  Legislature  to 
outrage  the  religious  spirit  of  the  age  and 
country  for  a  short  period  than  to  nullify  its 
act  by  a  forced  judicial  construction  violative 
of  every  canon  of  statutory  interpretation. 
In  my  opinion,  the  Judgment,  in  obedience 
to  the  clearly  expressed  will  of  the  Legis- 
lature, ought  to  be  reversed. 

A  motion  for  rehearine  was  subsequently 
filed  in  response  to  whicm  Lee* «/.,  on  Feb- 
ruary 27,  1893,  delivered  the  following  opin- 
ion:' 

The  statute  for  the  observance  of  the  Sab- 
bath, prior  to  the  Amendment  of  1887,  pro- 
vided that  **any  person  or  persons  who  should 
be  found  on  the  first  day  of  the  week,  called 
Sunday,  engaged  in  any  games,  or  sport,  or 
horse  racing,  cockfighting,  dancing,  or  in 
any  other  manner  disturbing  any  worshiping 
assembly  or  private  family,  or  in  buying  or 
selling  ifoods,  wares,  or  merchandise,  chat- 
tels or  liquors,  or  any  other  kind  of  property, 
.  .  .  or  engagea  in  any  labor,  except 
works  of  necessity,  charity,  or  mercy,  shall 
be,"  etc.,  which  provisions  were  subject  to 
a  proviso  that  it  did  not  apply  to  ferryboats, 
livery  stables,  hotels,  restaurants,  and  that 
butchers  and  bakers  were  allowed  to  keep 
their  establishments  open,  to  sell  meat  and 
bread,  but  not  to  sell  liquor  or  other  mer- 
chandise, and  apothecaries  to  sell  drugs  and 
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medicines,  surgical  Instruments  and  medical 
apparatus,  but  not  other  articles.  In  1887 
the  Act  was  amended  by  striking  out  tbe 
words,  "or  in  buying  or  selling  any  soods, 
wares,  or  merchandise,  or  anj  other  kind  of 
property,"  and  also  the  proviso,  and  leaving 
the  Act  now  in  force  as  follows :  "  Section  1. 
That  section  938  of  the  Revised  Statutes  of 
the  year  1884  be.  and  the  same  is  hereby, 
amended  to  read  as  follows :  Any  person  or 
persons  who  shall  be  found  on  the  first  day 
of  the  week,  called  Sunday,  engaged  in  any 
sports,  or  in  horse  racing,  cockfighting,  or 
in  any  other  manner  disturbing  any  worship- 
ing assembly  or  private  familv,  or  attending 
any  public  meeting  or  public  exhibition, 
except  for  religious  worship  or  instruction, 
or  engaged  in  any  labor,  except  works  of 
necessity,  charity,  or  mercy,  shall  bo  pun- 
ished by  a  fine  not  exceeding  fifteen  dollars, 
nor  less  than  five  dollars,  or  imprisonment  in 
the  county  jail  for  not  more  than  fifteen 
days,  nor  less  than  five  days,  in  the  discretion 
of  the  court,  upon  conviction  before  any  dis- 
trict court.  Sec.  2.  All  fines  collected  under 
this  Act  to  be  applied  to  the  school  funds  of 
the  district  in  which  the  offense  is  committed. 
It  shall  be  the  duty  of  any  sheriff  collecting 
said  fine  to  pa}'  the  same  to  the  county  treas- 
urer, to  the  credit  of  the  school  district  of 
the  countv  in  which  the  said  offense  was 
committed,  within  thirty  days  after  collect- 
ing said  fine,  and  take  his  receipt  therefor. 
Sec.  8.  All  Acts,  or  parts  of  Acts,  in  con- 
flict herewith  are  now  hereby  repealed.  Sec. 
4.  Til  is  Act  to  take  effect,  and  be  in  force, 
from  aud  after  its  passage." 

It  is  contended  on  behalf  of  the  plaintiff 
in  error  that  the  Legislature,  by  omitting 
and  leaving  out  of  the  amendment  the  words, 
**or  in  buying  or  selling  any  goods,  wares, 
or  merchandise,  chattels  or  liquors,  or  any 
other  kind  of  property,"  thereby  this  class 
of  business  or  labor  is  not  to  be  included,  or 
intended  to  be  included,  in  the  words,  ''or 
engaged  in  any  labor,  except  works  of  neces- 
sity, charity,  or  mercy,"  which  remain  in 
the  Act  as  amended ;  and  co:insel  rely  upon 
the  case  of  Heiche  v.  SjnyOie,  80  U.  S.  13 
Wall.  162,  20  L.  ed.  666,  as  authority  in 
point.  That  case  is  one  which  arose  under 
the  Revenue  Laws.  An  Act  of  1861  exempted 
from  dutv  animals  of  all  kinds ;  birds,  sing- 
ing or  otlier ;  and  land  and  water  fowl ;  and 
aifterwards,  in  1866,  an  Act  was  passed  which 
levied  a  duty  of  20  per  cent  on  all  horses, 
mules,  cattle,  sheep,  hogs,  and  other  living 
animals ;  and  it  was  held  in  that  case  that 
birds  were  not  included  in  the  term,  ''other 
living  animals,"  used  in  the  later  Act,  for 
the  reason  that  Congress  had  used  the  term 
•* animals"  in  the  former  and  earlier  Act  in  a 
restricted  sense,  distinct  from  "birds;"  the 
court  holding  t^at  the  later  Act  referred  to 
animals  as  a  class,  and  therefore  it  was  not 
antagonistic  to  the  former  so  far  as  birds 
were  concerned,  and  did  not  repeal  it  by  im- 
plication. Both  Acts  remained  in  full  force, 
80  far  as  the  later  did  not  conflict  with  the 
earlier,  and  are  in  pari  mnteria^  and  were 
so  construed  by  the  court.  It  was  to  be  de- 
termined in  that  case  how  far  the  later  Act 
was  repugnant  to  the  earlier,  and  the  court 
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found  that  the  later  one  only  included  do- 
mestic quadrupeds,  and  that  all  other  ani- 
mals, not  efusdem  generis  with  horses,  mules, 
cattle,  sheep,  and  hogs,  were  exempt  under 
the  first  Act,  which  still  was  in  force.  In 
the  case  under  consideration  the  same  ques- 
tions are  not  involve,  and  the  principles 
applicable  to  it  are  entirely  different.  In 
this  case  the  court  is  not  called  upon  to  rec- 
oncile the  meaning  of  two  conflicting  stat- 
utes, but  to  construe  an  amendment  wherein 
it  is  provided,  "to  read  as  follows."  repeal- 
ing all  Acts  and  parts  of  Acts  in  conflict  with 
it,  and  as  was  said  in  Pacific  Mail  3,  S.  Co.  v. 
Joliffe,  69  U.  S.  2  Wall.  458,  17  L.  ed.  807, 
the  new  Act  took  effect  simultaneously  with 
the  repeal  of  the  old  Act.  Its  provisions  may 
therefore  more  properlv  be  said  to  be  substi- 
tuted in  the  place  of,  and  to  continue  in 
force,  with  modifications,  the  provisions  of 
the  original  Act,  rather  than  to  have  abro- 
gated and  annul  led  them.  As  stated  in  Suth- 
erland on  Statutory  Construction:  "The 
amendment  was  practically  a  revision  of  the 
Act.  A  revision  of  statutes  implies  a  re-ex- 
amination of  them.  The  woni  is  applied 
to  a  restatement  of  the  law  in  a  corrected  or 
improved  form.  The  restatement  may  be 
with  or  without  material  change.  A  revision 
is  intended  to  take  the  place  of  the  law  as 
previously  formulated.'  By  adopting  it,  the 
Legislature  say  the  same  thing,  in  effect,  as 
when  a  particular  section  is  amended  by  the 
words,  'so  as  to  read  as  follows.'  The  re- 
vision is  a  substitute.  It  displaces  and  re- 
peals the  former  law,  as  it  stood,  relating 
to  the  subjects  within  its  purview.  What- 
ever of  the  old  law  is  restated  in  the  revised 
Act  is  continued  in  operation,  as  it  may  op- 
erate in  the  connection  in  which  it  is  re-en- 
acted. "  Section  154.  It  has  been  held  in  a 
great  number  of  cases  that  where  a  provision 
in  an  Act  is  amended  by  the  form,  "to  read 
as  follows, "  the  intention  is  manifest  to  make 
the  provision  following  a  substitute  for  the 
old  provision,  and  to  operate  exclusively  in 
its  place ;  that  it  is  intended  to  prescribe  the 
only  rule  to  govern.  United  States  v.  Barr, 
4  Sawv.  254 ;  United  States  v.  Tynen,  78  U. 
S.  11  Wall.  95,  20  L.  ed.  156;  Kmxx  v.  Bald- 
win, 80  N.  Y.  610;  Qoodno  v.  Oshkosh,  81 
Wis.  127 ;  Suth.  Stat.  Constr.  ^  165.  And  it 
has  been  said  the  best  rule  by  which  to  ar- 
rive at  the  meaning  and  intention  of  a  law 
is  to  abide  by  the  words  which  the  lawmaker 
has  used.  United  States  v.  Warner,  4  Mc- 
Lean, 463 :  United  States  v.  Irwin,  5  McLean, 
178.  An  alteration  in  the  phraseology,  or 
the  omission  or  addition  of  words,  in  the  re- 
vision of  a  statute,  docs  not  necessarily  alter 
the  construction  of  an  Act,  or  imply  an  in- 
tention to  do  so.  Orosteell  v.  Crane,  7  Barb. 
191.  As  expressed  by  Endlich  on  the  Inter- 
pretation of  Statutes,  (sec.  878:)  "The  pre- 
sumption of  a  change  of  intention  from  a 
change  of  language,  of  no  great  weight  in 
the  construction  of  any  documents,  seems  en 
titled  to  less  weight  in  the  construction  of 
statutes  than  in  any  other  case ;  for  the  vari- 
ation is  often  to  be  accounted  for,  not  only 
by  mere  desire  of  improving  the  graces  of 
style,  and  of  avoiding  the  repeated  use  of 
the  same  words,  but  from  the  circumstance 
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that  Acts  are  often  compiled  from  different 
sources;  and,  further,  from  the  alterations 
and  additions  from  various  hands  which  they 
underTO  in  their  progress  through  parlia- 
ment. Section  879.  "It  has  been  seen  that 
the  change  of  language  in  the  later  of  two 
statutes  on  the  same  subject  has  sometimes 
the  ^ect  of  repealing  the  earlier  provis- 
ion by  i Implication ;  but  in  those  cases  the 
change  was  too  significant  of  a  changed  in- 
tention to  save  the  earlier  Act  even  from  the 
form  of  a  repeal,  which  is  not  favored  in  ju- 
dicial interpretation.  The  change  would 
make  no  difference  in  the  sense,  when  the 
omitted  words  of  the  earlier  enactment  were 
unnecessary. "  It  is  only  when  **  an  omission 
in  the  later  Act  of  words  used  in  the  earlier 
one,  and  not  supplied  by  any  natural  sense 
of  words  employed. "  Section  884,  Id.  Even 
when  the  omitted  words  were  material  to  the 
sense,  but  might  be  implied,  the  omission 
would  not,  in  itself,  be  considered  material. 
It  was  held  in  the  case  of  Ford  v.  Ford,  143 
Mass.  577,  where  an  Act  permitting  divorce 
on  the  ground  of  desertion  required  that  the 
desertion  be  without  the  consent  of  the  party 
deserted,  and  a  later  Act  omitted  those  words, 
that  they  were  implied  in  the  phrase  **  de- 
serted. "  But  the  second  Act  will  not  operate 
as  a  repeal  merely  because  it  may  repeat  some 
of  the  provisions  of  the  first  one,  and  omit 
others,  or  add  new  provisions.  Barnard  v. 
Diartet  of  Columbia,  127  U.  S.  409,  82  L.  ed. 
207. 

Therefore,  the  presumption  does  not  arise 
that  the  Legislature  intended  to  repeal  the 
offense  expr^sed  in  those  words,  but  intended 
that  the  offense  expressed  by  them  should 
continue,  as  modified  by  the  language  used 
in  the  amended  Act.  Nor  do  I  think  the  rule 
contended  for,  that,  for  the  purposes  of  as- 
certaining the  legislative  intent,  repealed 
statutes  are  in  pari  materia  with  a  statute  in 
force.  We  do  not  think  that  the  weight  of 
authority  ever  went  to  that  extent.  We  find 
it  thus  laid  down:  ''But  an  Act  of  parlia- 
ment, when  repealed,  must  be  considered  as 
if  it  never  existed.  A  doubt  has  been  felt 
how  a  subsequent  statute  can  be  taken  to  be 
incorporated  with  such  an  Act,  not  in  esse  or 
infuisse,  and  if  the  Act,  not  a  subsisting  Act, 
may  be  referred  to  to  assist  in  the  construc- 
tion of  another  Act  upon  the  same  subject, 
yet  how  can  an  Act  that  is  supposed  to  never 
have  existed  be  said  to  be  in  pari  materia  with 
any  other  Act.  The  theory  was  denominated 
by  Lord  Mansfield  as  'shocking.'  "  Potter, 
Dwar.  Stat.  p.  191.  But,  whatever  the  rule 
may  have  been  in  different  cases,  they  have 
all  been  subject  to  the  following,  which  is 
clearly  applicable  to  this :  **  Where  the  last 
statute  is  complete  in  itself,  and  intended  to 
prescribe  the  only  rule  to  be  observed,  it 
will  not  be  modified  by  the  displaced  legis- 
lation, as  laws  in  pari  materia. "  Suth.  Stat. 
Constr.  §  288.  Aid  this  rule  applied  where 
the  repeal  was  by  implication  only.  But 
where  there  has  been  an  amendment  to  an  Act 
expressed  ''to  read  as  follows,"  with  the  re- 
pealing clause  of  all  laws  and  parts  of  laws 
in  conflict  with  it,  yet  that  the  former  or  re- 
pealed Act  should  be  construed  by  the  court 
to  still  be  incorporated  into  the  amended  Act 
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so  as  to  modify,  limit,  or  restrict  the  plain 
meaning  of  the  language  used  b^  the  law- 
makers,  so  as  to  make  it  a  repealing  statute, 
I  do  not  find  supported  by  the  authorities. 
On  the  contrary,  amendatory  Acts  should  not 
receive  a  forced  construction  to  make  them 
repealing  statutes.  Lucas  Co.  v.  Chicago, 
B.  A  Q.  B.  Co,  67  Iowa,  541.  In  the  case 
of  United  States  v.  Bowen,  100  TJ.  S.  508,  26 
L.  ed.  631,  it  is  said:  "The  Revised  Stat, 
utes  must  be  treated  as  the  legislative  dec- 
laration of  the  statute  laws  on  the  sublect 
which  they  embrace.  When  the  meaning  is 
plain,  courts  cannot  look  to  statutes  which 
have  been  revised  to  see  whether  Congress 
erred  in  the  revision.  .  .  .  But,  when  it 
becomes  necessary  to  construe  language  in  the 
revision  which  leaves  a  substantial  doubt  as 
to  its  meaning,  the  original  statute  may  be 
resorted  to  for  the  purpose  of  ascertaining  that 
meaning.  **  Some  of  the  lawwriters  have  re- 
ferred to  this  decision  as  laying  down  a  rule 
of  construction  peculiar  to  that  which  is  to 
be  applied  to  the  construction  of  the  United 
States  Revised  Statutes.  But  in  the  case  of 
Meper  v.  Western  Car  Co.,  102  U.  S.  1.  26 
L.  ed.  59,  that  court,  in  an  opinion  by  Chief 
Justice  Waite,  affirmed  the  rule  saying  it  was 
applicable  in  the  construction  of  the  statutes 
ojf  Iowa.  It  therefore  becomes  a  rule  of  con- 
struction of  statutes  generally  by  that  court, 
which  is  an  authority  bindinfr  upon  us. 
Therefore,  the  Act  of  the  Legislature,  as  re- 
vised and  amended  by  them,  must  be  accepted 
as  the  law  upon  the  subject  embraced  within 
it  at  the  time  the  amended  or  revised  Act 
went  into  force ;  and  we  can  only  look  to  the 
repealed  Act  to  interpret  any  thine  in  which 
there  is  a  substantial  doubt  as  to  the  mean- 
ing of  the  language  used.  If  there  is  any 
doubt  as  to  the  language  of  the  Act,  it  is  as 
to  whether  selling  "of  liquor  is  intended  to 
be  included  in  the  term  of  "any  labor.**  By 
recurring  to  the  original,  we  find  it  was 
specifically  included  in  the  Act,  and  that  in- 
tention must  be  carried  into  the  Amended 
Act,  without  it  should  clearly  appear  that 
the  Legislature  intended  the  contrary ;  the 
law  being  thus  stated  by  Sedgwick  on  Stat- 
utory &  Constitutional  Law.  365 :  "  So,  upon 
a  revision  of  statutes,  a  different  interpre- 
tation is  not  to  be  given  to  them,  without 
some  substantial  change  of  phraseology, — 
some  change  other  than  what  may  have  been 
necessary  to  abbreviate  the  form  of  the  law. " 
The  Supreme  Court  of  the  United  States  has 
held  to  the  same  effect.  Bennoek  v.  Dialogue, 
27  U.  S.  2  Pet.  1,  7  L.  ed.  827;  McDonald 
V.  Hovey,  110  U.  S.  619,  28  L.  ed.  269.  Vat- 
tel's  first  general  maxim  of  interpretation  la 
that  "it  is  not  allowable  to  interpret  what 
has  no  need  of  interpretation"  and  continues : 
**  When  a  deed  is  worded  in  clear  and  precise 
terms,  ^when  its  meaning  is  evident,  and 
leads  to  no  absurd  conclusion, — there  can  be 
no  reason  for  refusing  to  admit  the  meaning 
which  such  deed  naturally  presents.  To  go 
elsewhere  in  search  of  conjectures,  in  order 
to  restrict  or  enlarge  it,  is  but  to  elude  it.** 
Vattel,  Law  of  Nations,  244 ;  Buggies  v.  11* 
linois,  108  U.  S.  684,  27  L.  ed.  816. 

The  language  used  in  the  Act  under  con- 
sideration is  not  obscure  or  uncertain.    It  has 
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been  literally  adopted  In  some  of  the  states, 
and  substantially  in  manv.  It  has  received 
judicial  construction,  and  a  court  would  not 
be  at  a  loss  to  ascertain  its  meaning.  But, 
if  there  Is  a  question  in  regard  to  it,  courts 
are  to  gather  the  intention  of  the  Legislature 
from  the  entire  Act;  and,  in  interpreting  the 
section  of  the  statute  which  remains  in  force, 
resort  may  be  had  to  a  proviso  to  it,  although 
the  proviso  be  repealed,  and  the  clause  which 
has  been  repealed  may  still  be  considered  in 
construing  provisions  which  remain  in  force. 
Bank^or  Samng%  v.  Field,  70  U.  8.  8  Wall. 
496,  18  L.  ed.  207 ;  JKu  parte  Oraw  Dog,  109 
U.  S.  556,  27  L.  ed.  1030.  In  referring  to 
the  clause,  "or  in  buying  or  selling  any 
soods,  wares,  or  merchandise,  chattels,  or 
liquors,  or  any  other  kind  of  property," 
which  was  omitted  in  the  amendment,  we  nnd 
it  was  not  subject  to  the  exception  of  "ne- 
cessity, charity,  or  mercy"  clause,  as  was 
that  of  "or  engaged  in  any  labor"  clause; 
the  only  exception  bein^  In  the  proviso, 
which  in  none  of  its  provisions  applies  to  the 
merchant  selling  general  merchandise,  in- 
cluding liquors,  however  great  the  necessity 
might  exist  for  it.  Courts  are  permitted  to 
recur  to  the  history  of  the  times  and  condition 
of  the  country  to  ascertain  the  reasons  for, 
and  the  meaning  of,  provisions  and  statutes. 
UhiUd  States  ▼.  Vhum  Pae.  R,  Oo.  91  U.  B. 
78,  28  L.  ed.  224 ;  JJnian  Pac,  B,  Oo,  t. 
United  States,  99  U.  8.  748,  25  L.  ed.  512. 
It  is  therefore  proper  for  the  court  to  take 
under  consideration  the  vastness  of  the  do- 
main of  the  territory,  and  the  fact  that,  ow- 
ing to  its  arid  condition,  settlements  are  far 
removed  from  each  other,  and  from  central 
points,  and  that,  from  necessity,  a  large  por- 
tion of  the  population  are  dependent  on  the 
country  merchant  for  all  classes  and  kinds  of 
:oods  which  they  may  find  it  necessary  to 
>uy.  Yet  under  the  provisions  of  the  Act, 
as  it  existed  before  the  amendment,  the  mer- 
chant could  not  sell  them  on  8unday  grave 
clothes  to  bury  their  dead,  or  a  pint  of 
brandy,  if  one  were  sick  or  hurt,  and  a  life 
was  dependent  upon  it,  without  being  guilty 
of  a  violation  of  the  letter  of  the  statute.  In 
this  respect  we  find  ample  and  sufficient  rea- 
son why  the  Act  should  have  been  amended, 
and  this  class  of  business  put  under  the  same 
exception  as  others.  It  is  the  lani;uage  of  the 
amended  Act  which  the  court  is  called  upon  to 
construe :  and,  if  the  offense  charged  is  found 
to  be  embraced  in  it,  then  it  is  immaterial 
what  connection  certain  words  may  have  had 
with  other  words  in  the  repealed  Act,  other 
than  they  may  be  resorted  to  to  interpret  their 
meaning  when  it  is  not  clearly  expressed. 
The  words  used  in  the  amended  Act  are, 
"or  engaged  in  any  labor,  except  of  neces- 
sity, charity,  or  mercy. "  It  has  been  claimed 
that  the  business  of  merchandising  or  selling 
liquor  is  not  labor,  within  the  meaning  A 
the  statute,  and  therefore  does  not  constitute 
an  offense,  under  the  terms  of  the  Act.  It  is 
true  that  "labor,"  "business,"  and  "work" 
are  not  synonyms.  Tet  labor  may  be  busi- 
ness, but  business  is  not  always  labor.  It 
has  freouently  been  held  by  different  courts, 
both  in  England  and  America,  that  such  busi- 
ness constitutes  labor,  within  the  meaning 
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of  the  8unday  Act.  Thus,  in  Bloom  v.  Bkh- 
arde,  2  Ohio  St.  402,  it  is  held:  "To  wait 
upon  customers,  and  receive  and  sell  his 
wares,  is  the  common  labor  of  a  merchant. " 
In  Pattee  v.  Oreely,  18  Met.  284,  it  is  said : 
"The  intention  or  the  Legislature,  by  this 
statute,  was  to  prohibit  secular  business  on 
the  Sabbath ;  and  this  prohibition  is  not  con- 
fined to  work,  in  a  sense  of  strict  manual 
1  abor. "  We  mi  ght  refer  to  other  authorities, 
but  do  not  think  it  is  necessary.  They  are 
sufficiently  numerous  to  raise  the  presump- 
tion that  the  Legislature  acted  upon  the  con- 
struction thus  Riven  to  the  words  "  any  labor" 
at  the  time  or  passing  the  amendment  in 
question. 

It  is  held  that  words  used  in  a  previous 
Act  have  acquired,  through  judicial  inter- 
pretation, a  definite  meanine,  and,  when 
used  in  a  subsequent  Act,  will  be  presumed 
to  be  used  in  the  same  sense.  The  Abboteford, 
98  U.  8.  440,  25  L.  ed.  168.  Therefore,  the 
question  before  us  is  whether  the  omission 
of  the  words,  "or  buying  or  soiling  any 
goods,  wares,  merchandise,  chattels,  or  liq- 
uors," in  the  amended  Act,  and  leaving  in 
that  Act  the  words,  "or  engaged  in  any  labor, 
except  works  of  necessity,  charity,  or  mercy,  * 
had  the  effect  to  repeal  the  Act  as  an  offense 
for  selling  of  merchandise,  liquors,  etc.,  on 
Sunday,  and  leaving  it  in  force  as  to  all 
other  kinds  of  business  or  labor.  We  think 
what  we  have  said  is  sufficient  to  show  that 
they  do  not  work  a  repeal  by  necessary  im- 
plication, even  if  there  had  been  no  repeal- 
ing clause.  A  meaning  can  be  given  to  the 
legislation  in  question,  which  the  words 
wul  bear,  which  is  not  unreasonable,  or  in- 
consistent with  its  scope  and  apparent  pur- 
poses, whereby  the  amended  Act  may  be  read* 
construed,  and  interpreted  according  to  its 
letter  without  any  restricted  meaning  being 
attached  to  it  by  reason  of  the  former  Act. 
Implied  repeals  are  not  favored,  and  where 
they  exist  the  implication  must  be  necessary. 
There  must  be  a  positive  repugnance  between 
the  new  and  the  old.  Wood  v.  United  States 
41 U.  8.  16  Pet.  842,  10  L.  ed.  987 ;  J>amess  v. 
Fairbaim,  44  U.  8.  8  How.  686,  11  L.  ed. 
760:  United  States  ▼.  Tynen,  78  U.  8.  11 
Wall.  88,  20  L.  ed.  158 ;  State  v.  StoU,  84  U. 
8.  17  Wall.  427,  21  L.  ed.  650 ;  A  parte  Orow 
Dog,  109  U.  8.  556,  27  L.  ed.  1080.  In  the  last 
case  here  referred  to  it  is  said:  "When  the 
words  relied  on  are  general  and  inconclusive; 
and  the  fact  ttiat  to  hold  that  a  statute  repeals 
by  implication  a  previous  Act  would  reverse 
a  well-settled  polfcy  of  Congress,  justifies  the 
court  in  rcauiring  a  clear  expression  of  the 
intention  ox  Congress  in  the  Repealing  Act." 
So,  in  this  case,  if  it  were  the  intention  of 
the  Legislature,  by  the  Amendment  of  1887, 
to  repeal  by  implication  the  statute  making 
it  an  offense  to  sell  goods,  wares,  merchan- 
dise, and  liquors  on  Sunday,  which  had  long 
been  in  force  in  the  territory,  and  which  up 
to  the  time  of  the  amendment  had  not  even 
been  subject  to  the  exception  of  "necessity, 
charity,  or  mercy,"  as  other  kinds  of  labor 
had,  and  that  thereafter  this  kind  of  business 
was  to  be  legalized  on  Sunday,  and  that  the 
words,  "engaged  in  any  labor^"  were  to  have 
no  application  to  that  class  of  business,  the 
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courts  are  Instifled  in  requiring  a  clear  ex 
pressioQ  oi  the  intention  of  tlie  Legislature 
to  that  effect.  This  principle  is  more  clearly 
expressed  in  a  case  wnich  we  think  is  directly 
in  point  on  the  question  in  controversy,  —that 
of  Murdoch  y.  Jiemphi9,  87  U.  B.  20  Wall 
590,  22  L.  ed.  429,— in  which  case  one  of  the 
questions  involved  was  whether  the  second 
section  of  the  Act  of  February  5.  1867,  re- 
pealed all  or  any  part  of  the  twenty-fifth  sec- 
tion  of  the  Act  of  1789,  commonly  called  the 
*  Judiciary  Act,"  and  in  the  decision  the 
court  says :  **  The  Act  of  1867  has  no  repeal - 
iufr  clause,  or  any  express  words  of  repeal. 
If  there  is  any  repeal,  therefore,  it  is  one  of 
implication.  The  difference  between  the  two 
sections  are  of  two  classes,  namely:  The 
change  or  substitution  of  a  few  words  or 
phrases  in  the  latter  for  those  used  in  the 
former,  with  very  slight,  if  any,  chance  of 
meaning,  and  the  omission  in  the  latter  oi  two 
important  provisions  found  in  the  former. 
It  will  be  perceived  by  this  statement  that 
tiiere  is  no  repeal  by  positive,  new  enactment 
inconsistent  in  terms  with  the  old  law.  It 
is  the  words  that  are  wholly  omitted  in  the 
new  statute  which  constitute  the  important 
feature  in  the  question  thus  propounded  for 
discussion.  A  careful  comparison  of  these 
two  sections  can  leave  no  doubt  that  it  was 
the  intention  of  Coni^ress,  by  the  latter  stat- 
ute, to  revise  the  entire  matter  to  which  they 
both  had  reference ;  to  make  such  changes  in 
the  law  as  it  stood  as  they  thought  best ;  and 
to  substitute  their  will  in  that  regard,  en- 
tirely, for  the  old  law  upon  tiie  subject.  We 
■le  of  the  opinion  that  it  was  their  intention 
to  make  a  new  law,  so  far  as  the  present  law 
differed  from  the  former,  and  that  the  new 
law,  embracing  all  that  was  intended  to  be 
preserved  of  the  old  law,  omitting  what  was 
not  so  intended,  became  complete  in  itself, 
and  repealed  all  other  laws  on  the  subject 
embraced  within  it.  The  result  of  this  rea- 
soning is  that  the  twenty-fifth  section  of  the 
Act  of  1789  is  technically  repealed,  and  that 
the  second  section  of  the  Act  of  1867  has 
taken  its  place.  What  of  the  Stetute  of  1789 
is  embraced  in  that  of  1867  is  of  course  the 
law  now,  and  has  been  ever  since  it  was  first 
made  so.  What  is  changed  or  modified  is 
the  law,  as  thus  changed  or  modified.  That 
whic^  is  omitted  ceiled  to  have  any  effect 
from  the  day  that  the  substituted  statute  was 
approved.  .  .  .  What  were  the  precise 
motives  which  induced  the  omission  of  this 
clause,  it  is  impossible  to  ascertain,  with  any 


degree  of  satisfaction.  In  a  legislative  body 
like  Congress,  it  is  reasonable  to  suppoae 
that,  among  those  who  considered  this  matter 
at  all,  there  were  varying  reasons  for  con- 
senting to  the  change.  No  doubt  there  were 
those  who  believed  that  the  Constitution  p:ave 
no  rieht  to  the  Federal  Judiciary  to  go  beyond 
the  line  marked  out  by  the  omitted  clause ; 
thoug[ht  its  presence  or  absence  immaterial, 
and,  in  a  revision  of  the  statute,  it  was  wise 
to  leave  it  out,  because  its  presence  implied 
that  such  a  power  was  within  the  compe- 
tency of  Congress  to  bestow.  There  were 
also,  no  doubt,  those  who  believed  that  the 
section  standing  without  that  clause  did  not 
confer  the  power  which  it  prohibited,  and 
that  it  was  therefore  better  omitted.  It  may 
also  have  been  within  the  thought  of  a  few 
that  all  that  is  now  claimed  would  follow 
the  repeal  of  the  clause.  But,  if  Congress 
or  the  framers  of  the  bill  had  a  clear  purpose 
to  enact  affirmatively  that  the  court  should 
consider  the  class  of  errors  which  that  clause 
forbid,  notiiing  hindered  that  they  should  say 
so,  in  positive  terms;  and  in  reversing  the 
policy  of  the  government,  from  its  founda- 
tion, in  one  of  the  most  important  subjects 
upon  whidi  that  body  could  act,  it  is  reason- 
able to  be  expected  tnat  Congress  would  use 
plain  and  unmistakable  language  in  giving 
expression  to  such  intention.  There  is  there- 
fore no  sufficient  reason  for  holding  that  Con- 
gress, by  repealing  or  omitting  this  restrict- 
ive clause,  intended  to  enact  affirmatively 
the  thing  which  the  clause  had  prohibited.^ 
The  conclusions  thus  reached  in  the  above 
case  are  directly  in  point  in  the  case  un- 
der consideration,  if  the  amended  Act,  as 
changed  and  modified,  became  the  law,  as 
changed  and  modified,  and  that  which  was 
omitted  ceased  to  have  any  effect  from  the 
day  that  the  substituted  Act  was  approved, 
it  is  clear  that  the  omitted  words  aid  not 
have  the  effect  to  make  the  amendment  a 
repealing  statute  of  the  offense  charged  in 
the  indictment,  and  it  is  equally  clear,  if  as 
therein  announced,  that  it  is  not  sufficient 
reason  for  holding  that  the  Legislature,  by 
omitting  a  clause,  therebv  intended  to  enact 
affirmatively  the  thing  which  the  clause  had 
prohibited.  The  conclusion  reached  by  the 
court  in  its  former  opinion  is  the  correct  one, 
and  therefore  the  motion  for  the  rehearing 
ill  be  overruled. 

McFie  and  Seodct  J  J, ,  concur  in  the  re- 
sult; O'Brien.  Oh.  «/.,  dissents. 
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hla  own  UfB  under  compulsion  and  threats  of 
other  persons,  at  least  If  be  failed  to  escape  from 
them  when  be  might  have  done  so  after  knowioir 
their  purpose. 

(January  »,  18B8.) 

A  Bttraoa  eannot  eocenae  »  homicide  Iby    A  PPEAL  by  defendant  from  a  Judgment  of 
the  IkMt  ihm/t  he  eommitted  it  to  save   -^  the  Circuit  Court  for  Cherokee  County 


c. 


.Ala... 


) 


Vinm^—Jhurem  <u  an  Mouse /or  ertms.  i  fear  of  death  is  immediate,  impending,  and  oon« 

Am  to  duress  generday,  tinuous,  aod  escape  impraotloable.   Bespublloa  v. 

Omnpiilsioii  win  not  excuse  treason  unless  the  ■  AicCarty,  S  U.  8.  2  DalL  88, 1  L.  od.  800;  United 
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convicting  him  of  murder  in  the  flnt  degree 
and  sentencing  him  to  be  hanged.    Afflrmid. 

The  facts  are  atated  in  the  opinion. 

Mr.  R*  B.  Smyer  for  appellant. 

Mr.  William  L.  Martin,  Attif-Qen.,  for 
the  Stat«. 

Coleman,  J. »  delivered  the  opinion  of  the 
court: 

At  the  July  term,  1802,  of  the  circuit  court 
the  defendant  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  suffer  death. 
The  defendant  moved  to  quash  the  venire 
summoned— First,  because  some  of  the  Jurors 
summoned  on  the  special  i>enire  had  served 
as  regular  jurors  during  the  preceding  week ; 
second,  because  William  Jackson,  who  was 
summoned  as  a  regular  juror  for  the  week, 
had  not  been  a  resident  of  tlie  stace  or  county 


for  the  preceding  twelve  months ;  third,  he- 
cause  one  C.  H.  McCuUoueh,  whose  name  ap- 
pears on  the  venire,  servea  as  a  regular  juror 
at  the  January  term,  1803.  These  several 
motions  were  properly  overruled.  Crim. 
Code,  g  4801 ;  Fields  v.  State,  52  Ala.  851 ; 
Qibeon  v.  State,  89  Ala.  126. 

The  objections  to  the  impaneling  of  the 
Jury  were  as  follows :  First,  that  one  of  the 
jurors  drawn  failed  to  answer,  it  appearing 
that  said  juror  was  at  that  time  serving  as 
a  juror  on  another  case,  and  was  out  consid- 
ering that  case ;  the  second  objection  is  the 
same  as  the  first ;  third,  that  one  of  the  ju- 
rors drawn  had  not  been  a  resident  of  the  state 
or  county  for  the  past  preceding  twelve 
months,  and  was  excused  for  cause ;  fourth, 
that  one  of  the  persons  whose  name  was 
drawn,  who  had  been  summoned  to  serve  as 


States  V.  Oreiner,  4  Phtia.  806;  McGrowther*B  Case 
cited  in  1  East,  P.  C.  71, 1  Fost.  18. 

A  party  is  only  bound  to  obey  military  orders  of 
his  superior  military  officer  when  they  are  le^ol  and 
he  cannot  plead  duress  as  to  any  other.  State  v. 
Sparks,  27  Tex.  627:  Com.  v.  Blodirett,  12  Met.  66; 
People  V.  McLeod,  1  Hill,  879, 25  Wend.  488, 87  Am> 
Dec.  828;  United  States  v.  Jonep,  8  Wash,  a  G.  800; 
United  States  v.  Holmes,  1  Wall.  Jr.  1. 

In  case  of  shipwreck  where  a  mate,  to  whom 
obedience  had  b^en  commanded  by  the  captain, 
and  a  seaman  with  numerous  passengers  were  in  a 
boat,  and  under  orders  of  the  mate  the  crew  with- 
out casting  lots  or  consulting  the  passengers  threw 
some  of  them  overboard  to  save  the  boat,  the  sea- 
man was  convicted  of  manslaughter.  United 
States  V.  Holmes,  supra. 

Very  similar  to  the  above  case,  although  not  in- 
volving the  question  of  duress  by  command  of  a 
su  perior  but  merely  the  question  of  necessity,  Is  the 
case  of  ELeg,  v.  Dudley,  L.  K.  UQ.  B.  Dlv.  273, 15  Goz, 
C.  C.  624,  in  which  it  was  held  that  shipwrecked 
men  in  a  boat  were  not  Juetifled  in  klUlDg  for  food 
a  boy  who  was  much  weakened  by  famine  and 
likely  to  die  in  any  case,  even  if  the  death  of  one 
seemed  to  be  the  only  means  of  saving  the  others, 
where  no  lots  were  cast  and  the  boy  was  not  con- 
sulted. 

The  excuse  of  duress  is  insufficient  to  justify  a 
revolt  on  board  a  ship  by  seamen  unless  the  fear 
occasioned  by  the  usurping  officer  in  command  is 
such  fear  of  death  as  a  man  of  ordinary  courage 
might  yield  to.  United  States  v.  Haskell,  4  Wash. 
C.  C.  4U2. 

The  command  of  the  master  of  a  vessel  does  not 
justify  the  mate  in  committing  a  criminal  offense, 
such  as  keeping  the  vessel  on  a  course  that  endan- 
gers the  life  of  a  person.  State  v.  Sutton,  10  B.  L 
160. 

The  fear  of  an  insane  man  who  was  known  to  be 
dangerous  was  held  in  Keg.  v.  Tyler,  8  Car.  io  P* 
616,  to  constitute  no  defense  to  persons  who  armed 
themselves  and  kept  with  him  aiding  and  abetting 
him  with  their  presence:  but  they  were  held  guilty 
of  murder^in  the  second  degree  where  the  insane 
man  killed  a  person  who  was  lawfully  attempting 
to  arrest  him. 

A  man  who  was  compelled  by  a  mob  to  assist  In 
destroying  a  threshing  machine  was  held  not 
guilty  where  he  had  determined  to  escape  at  the 
first  opportunity  and  in  about  fifteen  minutes  after 
the  machine  was  injured,  he  ran  away  from  the 
mob.    Rex  v.  Crutchley,  6  Oar.  ft  P.  138. 

It  is  no  defense  to  an  infant  who  commits  larceny 
that  he  was  acting  under  the  direction  of  his  par- 
ents.   People  V.  Richmond.  20  Cal.  414. 

But  a  child  under  thirteen  years  of  age  who  is 
forced  to  assist  In  the  commission  of  a  felony  by 
19L.R.A. 


threats  of  another  is  not  an  accomplice  and  his  evi- 
dence does  not  therefore  have  to  be  corroborated 
to  sustain  a  conviction.  People  v.  Miller,  66  CaL 
468;  Beal  v.  State,  72  Ga.  200. 

Threats  against  the  life  of  a  witness  out  of  court, 
made  some  time  before,  where  held  in  Bain  v. 
State,  67  Miss.  667,  to  constitute  no  justification  for 
perjury.  The  court  said  it  could  conceive  of  cases 
In  which  an  act  criminal  in  its  nature  might  be 
committed  under  such  circumstances  of  coercion 
as  to  free  a  person  from  criminality,  but  that  the 
danger  should  be  present,  imminent  and  impend- 
ing, and  one  not  to  be  avoided. 

The  jury  should  have  been  instructed  in  a  mur- 
der case  when  the  witness  for  the  state  contradict- 
ed his  former  evidence  claiming  duress  on  that  oc- 
casion, that  to  account  for  perjury  duress  under 
the  Georgia  Ck>de,  8  4803,  must  be  such  threats  as 
show  that  life  is  in  immediate  danger.  McCoy  v. 
State,  78  Ga.  400;  Bums  v.  State  (Ga.)  Aug.  23, 188S» 
modifying  Williams  v.  State,  60  Ga.  11. 

By  express  statutes  in  various  states  duress  Is 
made  a  defense  for  crimes  or  else  for  crimes  lest 
than  felonies. 

As  to  duren  of  wife  by  husband. 

At  common  law  a  married  woman  assisting  her 
husband  in  the  commission  of  a  felony,  except 
murder  and  treason,  was  presumed  to  have  been 
coerced,  and  in  many  cases  this  presumption  was 
conclusive.  The  same  doctrine  was  applied  to  mis- 
demeanors  notwithstanding  the  early  writers  lim- 
ited it  to  felonies.  But  the  present  opinion  seems  to 
be  that  this  presumption  may  be  rebutted  in  every 
case.  In  some  states,  as  in  New  York  and  Minne- 
sota, the  statutes  declare  that  it  shall  be  no  defense 
to  a  woman  accused  of  crime  that  the  act  was  done 
in  her  husband^s  presence;  but  what  effect  this  may 
have  on  the  presumption  of  coercion  by  him  does 
not  seem  to  have  yet  been  adjudicated.  In  both 
the  states  mentioned  there  are  express  statutory 
provisions  concerning  duress  as  a  defense  for 
crime. 

Coercion  of  wife  by  husband  is  not  an  excuse  la 
cases  of  treason.  Countess  of  Somerset,  1  Ander- 
son, 104, 1  Harg.  St.  Tr.  847. 

But  presumption  of  coercion  of  wife  by  husband 
applies  to  harboring  felona  Beg.  v.  Good,  1  Cor. 
&  K.  185. 

And  to  assault  where  she  had  been  induced  by 
her  husband  to  decoy  the  prosecuting  witness  to  a 
meeting  and  her  husband  assaulted  him.  Beg.  v* 
Smith,  8  Cox,  C.  C.  27. 

A  finding  that  a  married  woman  who  aided  het 
husband  in  a  highway  robbery  was  coerced  by  him 
is  equivalent  to  a  finding  of  not  guilty.  Reg.  v. 
Dykes,  16  Cox,  C.  C.  771. 

Where  a  married  woman  took  hold  of  the  throat 
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«  juror,  failed  to  answer  when  called ;  fifth, 
that  one  of  the  persons  summoned  as  a  Juror 
was  over  the  age  of  seventy,  who  was  chal- 
lenged by  the  state  for  cause;  sixth,  that 
one  of  the  persons  summoned,  on  his  exami- 
nation as  to  his  competency  stated  that  he  had 
heard  a  part  of  the  evidence  at  a  preliminary 
examination  of  the  defendant,  and  from  that 
evidence  had  formed  an  opinion  as  to  the 
^uilt  or  innocence  of  the  defendant,  but  that, 
in  his  judgment,  said  opinion  would  not  bias 
his  verdict.  Upon  this  statement,  the  court 
pronounced  the  person  competent  to  serve  a? 
«  juror.  Each  of  these  obiections  have  been 
adjudicated  by  this  court,  and  declared  to 


be  without  merit.  Soc  the  following  au- 
thorities :  ()u  the  first  proposition,  John- 
iton  V.  State  (Ala.)  10  So.  Hep.  667,  and  au- 
thorities cited ;  on  the  third  proposition. 
Fields*  Case,  supra,  and  Qibson*9  Com,  supra; 
on  the  fourth,  Johnston  v.  State,  sujpra;  on 
the  fifth,  Crim.  Code,  §  4381,  subd.  8;  on 
the  sixth,  Hammil  v.  StaU,  90  Ala.  577. 
Neither  of  the  objections  is  within  the  prin- 
ciple decided  in  the  case  of  McQ^6en  v.  atate, 
94  Ala.  52,  or  of  Darby  v.  8taU,  92  Ala.  9. 
The  confessions  of  the  defendant  were  toI- 
untarily  made,  and  were  properly  admitted. 
Moreover,  the  defendant  himself,  who  testi- 
lied  in  his  own  behalf,  did  not  deny  they  were 


of  a  third  petsoa  and  told  him  to  keep  still  while 
her  husband  rifled  his  pockets,  the  Jury  was  per- 
mitted to  find  that  she  was  not  coerced.  People  v. 
Wriffht,  88  Mich.  744, 81  Am.  Etep.  381. 

A  wife  committing  an  assault  in  the  presence  of 
her  husband  will  be  presumed  to  have  been  coerced. 
The  old  role  applying  the  doctriae  of  coercion  to 
felonies  has  been  extended  to  misdemeanors  by 
recent  cases.  State  v.  Williams,  66  N.  C.  888 :  Com. 
V.  Neal,  10  Mass.  152,  8  Am.  Dec.  106:  Com.  v. 
Eagan,  108  Mass.  71. 

In  Beg.  V.  Cruse,  8  Oar.  &  P.  641,  it  was  held  that 
that  there  was  a  little  presumption  of  coercion  of 
the  wife  when  acting  with  her  husband  ia  com- 
mitting a  homicide,  but  that  this  did  not  authorize 
discharge  when  the  case  for  the  prosecution  was 
closed,  as,  under  9 11,  Stat.  1  Vict.,  chap.  86,  she  was 
punishable  If  the  verdict  was  for  an  assault  only. 

But  while  a  wife  who  is  coerced  by  her  husband 
will  not  be  punished  yet  the  presumption  of  coer- 
cion may  be  overcome  by  evidence  and  she  be 
punished  for  an  assault.  State  v.  Parkerson,  1 
£trobh.  li.  109. 

And  the  presumption  applies  to  receiving  stolen 
goods.  Bex  V.  Archer,  Mood,  a  C  148;  Reg.  v. 
Matthews,  1  Dea.  C.  a  6M :  Reg.  v.  Wardroper,  8 
Cox,  C  C.  284 ;  Reg.  v.  McClareus,  8  Cox,  C.  C.  426; 
Beg.  V.  Hill,  1  Don.  C.  C.  468  (but  in  this  case  pos- 
session was  not  proven);  Beg.  v.  Brooks,  1  Dears. 
C  C.  184;  Gtoldstein  v.  People,  82  N.  Y.  281. 

And  to  larceny.  Rex  v.  Knight,  1  Car.  ft  P.  118; 
Com.  V.  Trimmer,  1  Mass.  476. 

But  only  when  committed  in  the  husband^s  pres- 
ence. His  command  alone  is  insufficient  as  a  de- 
fense. And  the  presumption  of  coercion  arising 
from  his  presence  is  merely  prima  facie.  Seller  v. 
People,  T7  N.  Y.  411. 

And  to  the  crime  of  carrying  implements  to  en- 
able her  husband  to  escape  from  jail.  Note  to 
Bex  V.  Knight,  supra. 

And  the  presumption  applies  to  robbery  with 
▼iolence.  Reg.  v.  Torpey,  12  Cox,  C.  C.  45;  Reg.  v. 
^tapleton,  1  Cr.  &  D.  168  (but  in  this  case  It  was  a 
presumption  only  and  conviction  was  sustained). 

So  a  wife  is  presumed  to  act  under  coercion  in 
robbery  while  in  the  presence  of  her  husband,  but 
in  his  absence  the  presumption  does  not  apply. 
Qoinlan  v.  People,  0  Park.  Crim.  Cas.  14. 

The  same  rule  applies  in  case  of  possession  of 
burglar's  tools.    State  v.  Potter,  42  Vt.  4S6. 

And  the  presumption  of  coercion  of  wife  applies 
to  uttering  counterfeit  coin.  Rex  v.  Price,  8  Car.  & 
P.  19;  Reg.  v.  McGinness,  11  Cox,  C.  C.  891;  Re 
Connolly's  Case,  2  Lew.  C.  C.  229 ;  Rex  v.  Hughes, 
Id.2». 

Tlie  question  of  coercion  of  the  wife  by  her  hus- 
band in  counterfeiting,  being  a  common-law  doc- 
trine of  evidence,  is  not  decided  in  United  States  v. 
De  Quilfeldt,  6  Fed.  Rep.  277,  2  Crim.  L.  Mag.  211. 
but  a  new  trial  was  granted  the  woman  because 
the  lower  court  refused  to  permit  her  to  prove 
that  she  was  married,  to  show  duress  as  a  defense. 
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That  the  presumption  of  coercion  from  the  hus- 
band's presence  is  but  prima  fade  at  most,  is  de- 
cided also  in  a  case  of  forgery.  People  v.  Ryland, 
97  N.  Y.  126. 

A  woman  may  be  convicted  of  keeping  a  house 
of  ill-fame  notwithstanding  she  is  married.  Queen 
V.  Williams,  10  Mod.  63 ;  Com.  v.  Lewis,  1  Met.  158. 

The  coercion  of  the  wife  by  her  husband  in  the 
case  of  sales  of  liquor  contrary  to  law  will  be  pre- 
sumed where  he  is  near  enough  for  her  to  be  un- 
der his  control.  Com.  v.  Flaherty,  140  Mass.  451: 
Com.  V.  Burk,  11  Oray,  487 ;  Com.  v.  Muiisey,  112 
Mass.  287;  Com.  v.  Gannon,  97  Mass.  547. 

But  not  if  he  is  not  near  at  the  time.  Com.  v. 
Welch,  97  Mass.  503 ;  Com.  v.  Feeney,  18  Allen,  560: 
State  V.  CoUins,  1  McCord,  L.  866. 

So  if  the  wife  assisted  her  husband  to  commit 
arson,  in  the  absence  of  other  evidence  she  will  be 
presumed  to  have  been  coerced,  but  this  may  be  re- 
butted and  she  may  be  convicted.  Uhl  v.  Com.  6 
Gratt.706. 

The  error  in  rejection  of  evidence  as  to  marriage 
not  being  in  the  record,  a  conviction  of  arson  by 
a  woman  was  sustained,  where  the  fact  of  mar- 
riage was  found  against  her  by  the  Jury,  it  being 
conceded  that  she  would  not  have  been  guilty  if 
married  and  the  crime  was  committed  in  the  pres- 
ence of  her  husband.  Davis  v.  State,  15  Ohio,  72, 
45  Am.  Dec.  669. 

The  presumption  of  coercion  applies  to  acts  in 
committing  an  abortion  performed  in  his  presence, 
but  the  presumption  is  prima  facie  only.  Tablcr 
V.  State,  84  Ohio  St.  127. 

A  wife  assisting  her  husband  to  perform  an  abor- 
tion on  a  party  that  he  has  had  adulterous  con- 
nexion with,  is  presumed  to  have  been  coerced,  and 
the  evidence  of  consent  by  the  wife  did  not  over- 
come the  presumption.  State  v.  Fitzgerald,  49 
Iowa,  260, 81  Am.  Rep.  148. 

An  instruction,  ''a  wife  who  kills  another  in  the 
presence  and  under  the  constraint  and  coercion  of 
her  husband,  the  act  of  killing  being  the  result  of 
the  husband*6  constraint  and  control  of  her  will, 
and  not  the  result  of  her  own  volition,  is  excusable 
for  the  act  in  the  eye  of  the  law  and  cannot  be 
punished  therefor,"  etc.,  was  given.  But  she  is 
not  presumed  to  have  been  coerced  in  such  a  case, 
and  the  question  of  duress  is  for  the  Jury.  State 
V.  Hendricks.  32  Kan.  660. 

The  Arkansas  statute  exempts  the  wife  from 
liability  for  crime  where  she  is  coerced  by  her 
husband.  But  she  must  prove  the  coercion.  Freel 
V.  State,  21  Ark.  212;  Edwards  v.  State.  27  Ark.  408. 

A  wife,  who  is  not  coerced  by  her  husband  is 
guilty  with  him  of  murder  where  she  conspired 
with  him  to  commit  a  robbery  and  while  so  en- 
gaged he  committed  a  murder.  Miller  v.  State,  25 
Wis.  386. 

A  wife  holding  the  deceased  while  her  husband 
killed  him  with  an  axe  was  held  liable  as  a  /erne 
sou,    Bibb  v.  State.  94  Ala.  81.  L  T. 
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voluntarily  made,  but  himself  testified  sub- 
stantially as  true  the  nmin  fact  eiven  in  evi- 
dence as  confessions.  The  testimony  of  the 
defendant  and  the  evidence  admitted  as  con- 
fessions showed  that  he  took  the  life  of  the 
deceased  without  provocation  on  the  part  of 
the  deceased,  and  when  there  was  no  real  or 
apparent  necessity  for  the  act,  so  far  as  such 
necessity  proceeded  from  the  deceased.  Ac- 
cording to  his  own  statement,  the  object  to 
be  accomplished  by  taking  the  life  of  the 
deceased  was  to  prevent  deceased  from  ap- 

Searing  as  a  witness  against  him  and  one 
uckhalter  and  Leith,  charged  with  retail- 
ing whisky  without  a  license.  The  defend- 
ant's excuse  for  the  homicide  was  that  Buck- 
halter  and  Leith  threatened  to  take  his  life 
unless  he  killed  deceased ;  that  thev  were 
present,  armed  with  double-barreled  shot- 
guns, and  threatened  to  kill  him  unless  he 
killed  deceased,  and  that  it  was  through  fear 
and  to  save  his  own  life  he  struck  deceased 
with  ah  axe.  He  admits  that  after  having 
struck  deceased  down,  he  rifled  the  pockets, 
and  took  what  money  was  found  in  the  pock- 
ets of  the  deceased.  On  this  phase  of  the 
evidence  the  court  was  asked  to  give  the  fol- 
lowing charge:  "If  the  jury  believe  from 
the  evidence  that  the  defendant  killed  Payne 
under  duress,  under  compulsion  from  a  ne- 
cessity, under  threats  of  immediate  impend- 
ing peril  to  his  own  life,  such  as  to  take 
away  the  free  agency  of  the  defendant,  then 
he  is  not  ruilty."  The  court  refused  this 
charge,  and  the  refusal  is  assigned  as  error. 
This  brings  up  for  consideration  the  ques- 
tion: What  is  the  law,  when  one  person, 
under  compulsion  or  fear  of  great  bodily 
harm  to  himself,  takes  the  life  ox  an  innocent 
person ;  and  what  is  his  duty  when  placed 
under  such  circumstances?  The  fact  that 
defendant  had  been  in  the  employment  of 
Buckhalter  is  no  excuse.  The  command  of 
a  superior  to  an  inferior,  of  a  parent  to  a 
child,  of  a  master  to  a  servant,  of  a  princi- 
pal to  his  agent,  will  not  justify  a  criminal 
act,  done  in  pursuance  oi  sucli  an  act.  1 
Bishop,  Grim.  L.  §  855;  Beete  v.  8taU,  78 
Ala.  18;  4  Bl.  Com.  g  27.  In  a  learned 
discussion  of  the  question,  to  be  found  in 
{Com,  V.  Neca,)  1  Lead.  Crim.  Gas.  81,  and 
note,  page  91,  by  Bennett  and  Heard,  it  is 
declared  that,  ''for  certain  crimes  the  wife 
is  responsible,  although  committed  under 
the  compulsion  of  her  husband.  Such  are 
murder, "  etc.  To  the  same  effect  is  the  text 
in  14  Am.  &  Eng.  £ncyclop  Law,  p.  649, 
and  this  court  gave  sanction  to  this  rule  in 
Bibb  V.  State,  94  Ala.  81.  In  Obio  a  con- 
trary rule  prevails  in  reerard  to  the  wife. 
Davis  V.  State,  15  Ohio,  "72,  45  Am.  Dec. 
559.  In  Arkansas  there  is  a  statute  specially 
exempting  married-  women  from  liability 
when  ''acting  under  the  threats,  commands, 
or  coercion  of  their  husbands ;''  but  it  was 
held  under  this  Act,  there  was  no  presump- 
tion in  favor  of  the  wife  accused  of  murder, 
and  that  it  was  incumbent  on  her  to  show 
that  the  crime  was  done  under  the  Influence 
of  such  coercion,  threats,  or  commands.  Ed- 
wa/rdi  v.  State,  27  Ark.  498,  reported  by  Green 
in  1  Crim.  Law,  p.  741. 

In  the  case  of  Seal  v.  State,  72  Ga.  200, 
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and  also  in  the  case  of  Beople  t.  Miller,  6$ 
Gal.  468,  the  question  arose  upon  the  suffi- 
ciency of  the  testimony  of  a  witness  to  au- 
thorize a  conviction  for  a  felony,  it  being 
contended  that  the  witness  was  an  accom- 
plice. In  both  cases  the  witness  was  under 
fourteen  years  of  age.  It  was  held  that  if 
the  witness  acted  under  threats  and  compul- 
sion, he  was  not  an  accomplice.  The  defend- 
ants were  convicted  in  both  cases.  In  the 
case  of  Bex  v.  Crutefdey,  5  Gar.  &  P.  138, 
the  defendant  was  indicted  for  breaking  a 
threshing  machine.  The  defendant  was  al- 
lowed to  prove  that  he  was  compelled  by  % 
mob  to  go  with  them,  and  compelled  to 
hammer  the  threshing  machine ;  ana  was  also 

Sermitted  to  prove  uiat  he  ran  away  at  th« 
rsc  opportunity.  In  1  Ha^k.  P.  G.  chap. 
28.  §  26,  it  is  said :  "The  killing  of  an  in- 
nocent  person  in  defense  of  a  man's  self  is 
said  to  be  justifiable  in  some  special  cases; 
as  if  two  be  shipwrecked  together,  and  one 
of  them  get  upon  a  plank  to  save  himself, 
and  the  other  also,  having  no  other  means  to 
save  his  life,  get  upon  the  same  plank,  and, 
finding  it  not  able  to  support  them  both, 
thrusts  the  other  from  it,  whereby  he  ift 
drowned,  it  seems  that  he  who  thus  preserved 
his  own  life  at  the  expense  of  that  other  may 
justify  the  fact  by  the  inevitable  necessity  of 
the  case."  In  1  Hale.  P.  0.  chap.  8,  pp.  49, 
51,  it  is  said:  "There  is  to  be  observed  a 
difference  between  the  times  of  war  or  public 
insurrection  or  rebellion,  .  .  .  when  % 
person  is  under  so  great  a  power  that  he  can- 
not resist  or  avoid,  the  law  in  some  cases 
aHows  an  impunity  for  parties  compelled  or 
drawn  by  fear  of  death  to  do  some  acts  in 
themselves  capital,  which  admit  no  excuse 
in  time  of  peace.  .  .  .  Now,  as  to  times 
of  peace,  if  a  man  be  menaced  with  death, 
unless  he  will  commit  an  act  of  treason, 
murder,  or  robbery,  the  fear  of  death  doth 
not  excuse  him  if  ne  commit  the  act,  for  the 
law  hath  provided  a  sufficient  remedy  against 
such  fears  by  applying  himself  to  the  court 
and  officers  of  justice  for  a  writ  or  precept 
de  eeeuritate  pads.  Again,  if  a  man  be  des- 
perately assaulted,  and  in  peril  of  death, 
and  cannot  otherwise  escape  unless,  to  satisfy 
his  assailant's  fury,  he  will  kill  an  innocent 
person  then  present,  the  fear  and  actual  force 
will  not  acquit  him  of  the  crime  and  punish- 
ment of  murder  if  he  oommit  the  act,  for 
he  ought  rather  to  die  himself  than  kill  an 
innocent ;  but,  if  he  cannot  otherwise  save  hie 
own  life,  the  law  permits  him,  in  his  own 
defense,  to  kill  the  assailant."  4  Bl.  Gom. 
%  80,  declares  the  law  to  be:  "Though  % 
man  be  violently  assaulted,  and  has  no  other 
possible  means  of  escaping  death  but  bv  kill- 
ing an  innocent  person,  this  fear  ana  force 
shall  not  acquit  him  of  murder,  for  he  ought 
rather  to  die  himself,  than  escape  by  the 
murder  of  an  innocent. "  In  4  Stephens,  Gom. 
bk.  6,  chap.  2,  pp.  88,  84,  the  same  rule  i» 
declared  to  be  the  law.  In  East,  P.  G.,  the 
same  general  principles  are  declared  as  U> 
cases  of  treason  and  rebellion,  etc.  But  on 
page  294,  after  referring  to  the  case  of  two- 
persons  being  shipwrecked  and  getting  on 
the  same  plank,  tne  court  proceeds  as  fol- 
lows :    "Yet  according  to  Lmrd  Hale,  a  man 
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cannot  even  excuse  the  killing  of  another  who 
is  innocent,  under  a  threat,  however  urgent, 
of  losing  his  own  life  unless  he  comply. 
But  if  the  commission  of  treason  may  be  ex- 
tenuated by  the  fear  of  present  death  and 
while  the  party  is  under  actual  compulsion, 
there  setsms  no  reason  why  this  offense  may 
not  also  be  mitigated  upon  the  like  consid- 
eration of  human  infirmity.  But  if  the  party 
might, — as  Lord  Hale,  m  one  place  sup- 
poses,— ^have  recourse  to  the  law  tor  his  pro- 
tection against  such  threats,  it  will  certainly 
he  no  excuse  for  committinff  the  murder.^ 
In  1  Russell  on  Crimes,  §  699,  it  is  stated  aa 
follows :  **  The  person  committing  the  crime 
most  be  a  free  agent,  and  not  subject  to  act- 
ual force  at  the  time  the  act  is  done :  Thus, 
if  A.  by  force  take  the  arm  of  B. ,  in  which 
is  a  weapon,  and  therewith  kill  C,  A.  is 
guilty  of  murder,  but  not  B.  But  if  it  be 
only  a  moral  force  put  upon  B. ,  as  by  threat- 
ening him  with  duress  or  imprisonment,  or 
even  by  an  assault  to  the  peril  of  his  life, 
in  order  to  compel  him  to  kill  C,  it  is  no 
legal  excuse."  In  the  case  of  Bsg.  ▼.  Tyler ^ 
reported  in  8  Car.  &  P.  616,  Lord  Denman, 
Ch.  c7.,  declares  the  law  aa  follows:  With 
regard  to  the  argument  you  have  heard,  that 
these  prisoners  were  induced  to  loin  Thom 
and  to  continue  with  him  from  a  fear  of  per- 
sonal violence  to  themselves,  I  am  bound  to 
tell  you  that  where  parties,  for  such  a  rea- 
son, are  induced  to  join  a  mischievous  man, 
it  is  not  their  fear  of  violence  to  themselves 
which  can  excuse  their  conduct  to  others. 
.  .  .  The  law  is  that  no  man,  from  a  fear 
of  consequences  to  hiiiself,  has  a  right  to 
make  himself  a  party  to  committing  mischief 
on  mankind."  In  Uie  case  of  Be^niblica  v. 
MeCarty,  2  U.  8.  2  Dall.  86,  1  L.  ed.  800, 
when  tlie  defendant  was  on  trial  for  hiffh 
treason,  the  court  uses  this  language:  **It 
must  be  remembered  that  in  the  eve  of  the  law 
nothing  will  excuse  the  act  of  joining  an 
enemy  l>ut  the  fear  of  immediate  death ;  not 
the  fear  of  anv  inferior  personal  injury,  nor 
the  apprehension  of  any  outrage  on  property. " 
The  same  rule  in  regard  to  persons  charged 
with  treason  as  that  stated  in  Hale,  P.  C., 
is  declared  in  Hawkins,  (vol.  1,  chap.  17, 
§  28,  and  note,)  and  botli  authors  hola  that 
tbe  question  of  the  practicability  of  escape  is 
to  be  considered,  and  that,  if  the  person  thus 
acting  under  compulsion  continued  in  the 
treasonable  acts  longer  than  was  necessarv, 
the  defense  pro  timore  mortis  will  not  be 
available.  This  principle  finds  further  sup- 
port in  the  case  of  United  Statee  v.  Oreiner, 
tried  for  treason,  reported  in  4  Phi  la.  896, 
in  the  following  language :  **  The  only  force 
which  excuses  on  the  ground  of  compulsion 
is  force  upon  the  person,  and  present  fear  of 
death,  which  force  and  fear  must  continue 
duiing  all  the  time  of  military  service  .  .  .  ; 
and  that  it  is  incumbent  in  sudi  a  case  on  eve- 
ly  man  who  makes  force  his  defense  to  show 
an  actual  force,  and  that  he  quitted  the  service 
IS  soon  as  he  could."  1  Whart.  Crim.  L.  §  94, 
under  the  head  of  "Persons  under  Compul- 
sion,'' says:  "Compulsion  may  be  viewed  in 
two  aspects :  (1)  When  the  immediate  agent  is 
physio&lly  forced  to  do  the  injury,— as  when 
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his  hand  is  seized  by  a  person  of  superior 
strength, and  is  used  against  his  will  to  strike 
a  blow, in  which  case  no  guilt  attaclies  to  the 
person  so  coerced ;  (2)  when  the  force  applied 
18  that  of  authority  or  fear.  Thus  when  a  per- 
son, not  intending  wrong,  is  swept  along  by 
a  party  of  persons,  whom  he  cannot  resist, 
he  is  not  responsible  if  he  is  compelled  to 
do  wrong  by  threats  on  the  part  of  the  of- 
fenders instantly  to  kill  him,  or  to  do  him 
Sievous  bodily  harm,  if  he  refuses;  but 
reats  of  future  injury,  or  the  command  of 
any  one  not  the  husband  of  the  offender,  da 
not  excuse  any  offense.  Thus  it  is  a  defense 
to  an  indictment  for  treason  that  the  defend- 
ant was  acting  in  obedience  to  &  de  faet& 
government,  or  to  such  concurring  and  over- 
oearinff  sense  of  the  community  in  which  he 
residea  as  to  imperil  his  life  in  case  of  dis- 
sent." In  section  1803a  of  the  same  author 
(Wharton)  it  is  said :  "  No  matter  what  may 
be  the  shape  compulsion  takes,  if  it  affect 
the  person,  and  be  yielded  to  bona  fide,  it 
is  a  legitimate  defense. "  We  have  examined 
the  cases  cited  by  Mr.  Wharton  to  sustain  the 
text,  and  find  them  to  be  cases  of  treason  or 
fear  from  the  party  slain,  and  in  none  of  them 
is  there  a  rule  different  from  that  declared 
in  the  common -law  authorities  cited  by  us. 
Bishop,  Crim.  L.  g^  846-848,  treats  of  the 
rules  of  law  applicable  to  acts  done  under 
necessitv  and  compulsion.  It  is  here  de- 
clared "that  always  an  act  done  from  com- 
pulsion or  necessity  is  not  a  crime.  To  this 
proposition  tiie  law  knows  no  exception. 
Whatever  it  is  necessary  for  a  man  to  do  to 
save  his  life  is,  in  general,  to  be  considered 
as  compelled. "  The  cases  cited  to  these  prop- 
ositions show  the  facts  to  be  different  from 
those  under  consideration.  The  case  referred 
to  of  Heniger  v.  Fogotea^  1  Plowd.  19,  was 
where  the  defendant  had  thrown  overboard 
a  part  of  his  cargo  of  green  wood,  during  a 
severe  tempest,  to  save  his  vessel  and  the  re- 
mainder of  his  cargo.  The  other  (Eeg,  v. 
Bamber,  5  Q.  B.  279)  was  for  the  failure  to 
keep  up  a  highway,  which  the  encroachments 
of  the  sea  had  made  impossible ;  and  that  of 
TaU  V.  State,  5  Blnckf.  78,  was  also  that  of 
a  supervisor  of  a  public  highway ;  and  the 
others  were  cases  of  treason,  to  which  refer- 
ence has  been  made.  In  section  848  the  au- 
thor cites  the  rule  laid  down  by  Russell,  and 
also  of  Lord  Denman,  and  in  1  East,  P.  C, 
to  which  reference  has  already  been  made. 
In  section  845  the  same  author^— Bishop, 
Crim.  Law,  (7th  ed.)— uses  the  following 
language:  "The  cases  in  which  a  man  is 
clearly  justified  in  taking  another's  life  to 
save  his  own  are  when  the  other  has  volun- 
tarily placed  himself  in  the  wrong.  And 
probably,  as  we  have  seen,  it  is  never  the  right 
of  one  to  deprive  an  innocent  third  person 
of  life  for  the  preservation  of  his  own.  There 
are,  it  toouid  aeem,  circumstances  in  which 
one  is  bound  even  to  die  for  another. "  Ital  ica 
are  ours,  emphasized  to  call  attention  to  the 
fact  that  the  author  is  careful  to  content  him- 
self more  with  reference  to  the  authorities 
which  declare  these  principles  of  law  than 
an  adoption  of  them  as  his  own.  The  au- 
thorities seem  to  be  conclusive  that  at  com* 
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men  law  no  man  could  excuse  himself,  under 
the  plea  of  necessity  or  compulsion,  for  tak- 
ing the  life  of  an  innocent  person. 

Our  statute  has  divided  murder  into  two 
degrees,  and  affixed  the  punishment  for  each 
degree,  but  in  no  respect  has  added  to  or  taken 
away  any  of  the  ingredients  of  murder  as 
known  at  common  law.  Mitchell  v.  State, 
60  Ala.  26;  Fields  y.  State,  52  Ala.  852. 
That  persons  have  exposed  themselves  to  im- 
minent peri]  and  death  for  their  fellow  man, 
and  that  there  are  instances  where  innocent 
persons  have  submitted  to  murderous  as- 
saults, and  suffered  death,  rather  than  take 
life,  is  well  established ;  but  such  self-sacri- 
fices emanated  from  other  motives  than  the 
fear  of  legal  punishment.  That  the  fear  of 
punishment  by  imprisonment  or  death  at  some 
future  day  by  due  process  of  law  can  operate 
with  greater  force  to  restrain  or  deter  from 
its  violation  than  the  fear  of  immediate  death, 
unlawfully  inflicted,  is  hardly  reconcilable 
with  our  knowledge  and  experience  with  that 
class  of  mankind  who  are  controlled  by  no 
other  or  higher  principle  than  fear  of  the  law. 
Be  this  as  it  may,  there  are  other  principles 
of  law  undoubtedly  applicable  to  the  facts 
of  this  case,  and  which  we  think  cannot  be 
ignored.  The  evidence  of  the  defendant  h i m  ■ 
self  shows  that  he  went  to  Buckhalter's  house 
about  9  o'clock  of  the  night  of  the  killing, 
and  there  met  Buckhalter  and  Leith,  and  that 
it  was  there  and  at  that  time  they  told  him 
he  must  kill  Payne.  The  evidence  is  not 
clear  as  to  how  far  it  was  from  Buckhalter's 
to  Payne's  dwelling,  where  the  crime  was 
perpetrated  but  it  was  sufficient  to  show  that 
there  was  some  considerable  distance  between 
the  places ;  and  he  testifies,  as  they  went  to 
Payne's  they  went  b^  the  mill,  and  got  the 
axe  with  which  he  killed  him.  Under  every 
principle  of  law  it  was  the  duty  of  the  de- 
fendant to  have  escaped  from  Buckhalter  and 
Leith,  after  being  informed  of  their  inten- 
tion to  compel  him  to  take  the  life  of  Payne  ; 
as  much  so  as  it  is  the  duty  of  one  who  had 
been  compelled  to  take  up'  arms  against  his 
own  government,  if  he  can  do  so  with  reason- 
able safety  to  himself,  or  of  one  assailed  to 


retreat  before  taking  the  life  of  his  assailant. 
Although  it  may  have  been  true  that  at  the 
time  he  struck  the  fatal  blow  he  had  reason 
to  believe  he  would  be  killed  by  Buckhalter 
and  Leith  unless  he  killed  Payne,  yet,  if  he 
had  the  opportunity,  if  it  was  practicable, 
after  being  informed  at  Buckhafter's  house 
of  their  intention,  and  he  could  have  made 
his  escape  from  them  with  reasonable  safety, 
and  he  failed  to  do  so,  but  remained  with 
them  until  the  time  of  the  killing,  the  im- 
mediate necessity  or  compulsion  under  which 
he  acted  at  that  time  would  be  Ho  excuse  to 
him.  As  to  whether  escape  was  practicable 
to  defendant  as  we  have  stated,  was  a  ques- 
tion of  fact  for  the  jury.  The  charge  num- 
bered 1,  and  refused  by  the  court,  ignored 
this  principle  of  law  and  this  phase  of  the 
evidence,  and  demanded  an  acquittal  of  de- 
fendant if  at  the  time  of  the  killing  the  com- 
pulsion and  coercion  operated  upon  the  de- 
fendant, and  forced  him  to  the  commission 
of  the  act,  notwithstanding  he  might  have 
avoided  the  necessity  by  escape  before  that 
time.  We  do  not  hesitate  to  say  he  would 
have  been  justified  in  taking  the  life  of  Buck- 
halter and  Leith  if  there  had  been  no  other 
way  open  to  enable  him  to  avoid  the  neces- 
sity 01  taking  the  life  of  an  innocent  man. 
The  charge  requested  was  erroneous  and  mis- 
leading in  the  respect  that  it  ignored  the  law 
and  evidence  in  these  respects.  The  second 
charge  request^jd  was  properly  refused.  We 
suppose  the  principle  asserted  is  exactly  the 
contrary  of  that  intended.  By  the  use  and 
position  of  the  negatives  the  charge  is  made 
to  assert  that,  unless  there  was  a  present  im- 
pending necessity  to  strike,  there  could  be 
no  murder.    There  is  no  error  in  the  record. 

It  appearing  that  the  day  appointed  for  the 
execution  of  the  sentence  has  passed,  it  is 
considere<l  and  ordered  that  Friday,  the  10th 
day  of  March  next,  (1898, )  be  and  is  hereby 
appointed  and  specified  for  the  execution  of 
the  sentence  of  the  law  pronounced  by  the 
trial  court,  and  the  sheriff  or  his  deputy,  or 
the  officer  acting  in  his  place,  must  execute 
the  sentence. 

Affirmed, 
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1.  The  penalty  incurred  by  a  person 
convicted  in  a  bastardy  proceeding^* 

under  Gen.  Stat.,  8 1579  et  mq.,  on  failure  to  enter 
into  a  recoffDizanoe   for  the  support   of  the 


bastard  chUd  is  not  a  **debt^*  within  the  meaning 
of  a  constitutional  provision  against  imprison- 
ment for  debt 
8.  A  Judgment  on  conviction  of  bas- 
tardy does  not  anthorise  perpetual 
punishment  because  it  directs  execution  for 
$26  annually  as  for  a  penalty  on  default  of  the 
required  reoofirnlzanoe  and  confinement  upon 
execution  in  jail  until  payment  is  made  in  case 
the  execution  be  returned  nvlla  bona  as  in  a  co. 
•a.  rtnoe  the  accused  is  entitled  to  the  privUegea 
of  insoWent  debtors. 


(FebruaiT  18. 1803.) 


Note.— The  criminal  character  of  a  bastardy 
proceeding  seems  to  be  luUy  established  in  South 
Carolina.  The  declaions  in  other  states  are  quite 
10  L.  R.  A. 

See  also  32  L.  R.  A.  396. 


I  extensively  reviewed  in  Moore  v.  State  (Kan.)  17  Lb 
R.  A.  7  A,  in  which  the  proceeding  under  the  Kan- 
I  sas  statute  is  treated  as  civiL 
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APPEALS  by  defendants  from  Judgments 
of  the  Gkneral  Session  Circuit  Courts  for 
Chesterfield  and  Marion  Counties  which  were 
entered  in  proceedings  against  defendants  for 
bastardy  after  the  return  of  verdicts  of  guilty. 
AfinfMd. 

The  sentence  of  tbe  court  in  the  Brewer 
case  was  as  follows: 

The  sentence  of  the  court  is  that  the  defend- 
ant, William  A.  Brewer,  do  within  five  days 
from  this  date  enter  into  a  recognizance  with 
two  good  and  sufScient  sureties  who  shall  jus- 
tify and  also  be  approved  by  the  clerk  of  this 
court  in  the  penal  sum  of  $300  conditioned  for 
the  annual  payment  of  $25  for  the  mainte- 
nance of  the  male  bastard  child  begotten  by 
him  on  the  body  of  Adella  Baker,  cuiaa  Delia 
Baker,  untU  the  said  child  reaches  the  age  of 
twelve  years  and  to  thus  save  harmless  the 
said  county.  And  it  is  further  ordered  that 
in  default  of  so  entering  into  the  recognizance 
as  aforesaid,  the  said  defendant,  William  A. 
Brewer,  shall  be  liable  to  execution  for  the 
sum  of  $800  and  costs,  as  are  defendants  con- 
victed of  misdemeanor  for  the  collection  of 
fines  and  penalties;  provided  that  on  the 
annnal  payment  of  the  sum  of  $25  until  said 
child  is  twelve  years  old  the  execution  except 
as  to  costs  shall  be  stayed  until  another  install- 
ment falls  due. 

Ordered  further  that  if  the  said  defendant 
fail  to  pay  the  said  annual  sum  of  $25  and 
costs  in  any  year  when  the  same  is  due  the 
first  immediately  after  failing  to  enter  into 
caid  recognizance  and  each  subsequenc  install- 
ment one  year  after  that  time  until  said  child 
reach  twefve  years  of  a^  that  then  a  writ  in 
the  nature  of  an  execution  shall  i^sue  by  virtue 
of  which  the  sberiflf  or  his  deputy  shall  sell  (in 
the  same  manner  as  property  is  sold  under 
execution  in  civil  cases)  so  much  of  defendants 
estate  real  or  personal  as  may  be  necessary  to 
satisfy  the  said  annual  sum  of  $25  and  also 
the  costs  of  prosecution  and  also  the  reason- 
able charge  of  taking,  keeping,  and  selUng 
such  property  returning  the  overplus,  if  any. 
to  the  said  defendant  toother  with  a  bill  of 
the  said  annual  penalty  with  costs  and  charges 
if  he  require  it.  Ordered  further  that  if  the 
sheriff  or  his  deputy  return  on  oath  that  the 
said  defendant  refused  to  pay,  or  has  not  prop- 
erty, or  not  suflScient  whereon  to  levy,  then  a 
wnt  of  eapicu  ad  aatitfaciendum  shall  issue 
whereby  he  shall  be  committed  to  the  common 
jail  until  the  said  annual  sum  of  twenty-tive 
dollars  and  costs  and  charges  shall  be  satisfied, 
or  until  he  be  thence  delivered  by  due  course 
of  law. 

Further  facts  appear  in  the  opiniou. 

Messn.  Prince  A  Stevenaon  and  Fred 
D.  Bryan*  for  appellants: 

A  person  convicted  of  bastardy  cannot  be 
Imprisoned. 

'  State  V.  GUnn,  14  8.  C.  118;  State  v.  Quick, 
25  8.  Clio. 

Bastardy  is  a  civil  rather  than  criminal  pro- 
ceeding 

Bathings  v.  People,  102  III.  476,  8  Crim.  L. 
Mag.  875;  PeopU  v.  Harty,  49  Mich.  400.  4 
Crim.  L.  Mag.  605;  Semm  v.  People,  42  Mich. 
141,2  Crim.  L.  Mag.  701;  State  v.  Sullivan,  12 
R.  1. 212, 1  Crim.  L.  Mag.  661;  State  v.  Bryan, 
MLuRA. 


88  N.  C.  611,  2  Crim.  L.  Ma<?.  412,  State  v. 
Wilkie,  85  N.  C.  513,  8  Crim.  L.  Mag.  875. 

It  is  not  to  punish  the  defendant  but  to  pro- 
vide for  the  child. 

Baker  v.  State,  65  Wis.  50;  State  v.  Keith, 
1  Bail.  L.  495. 

It  is  a  debt  and  imprisonment  is  unconstitUf 
tional  unless  there  is  fraud. 

8.  C.  Const,  art.  1,  §  20. 

Mr,  J,  M.  Johnson  for  the  State. 

Melver,  Oh.  J,,  delivered  the  opinion  of 
the  court : 

These  two  cases,  involving  practically  the 
same  Question,  were  heard,  and  will  be  con- 
siderea,  together.  That  question  is  whether 
a  person  who  has  been  convicted  of  bastardy, 
who  fails  or  refuses  to  enter  into  the  recog- 
nizance, as  reauired  by  law,  for  the  support 
of  his  bastard  child,  can,  after  execution 
against  his  property  has  been  returned  wholly 
or  partially  unsatisfied,  be  arrested  under  a 
wrft  of  capias  ad  eatisfadendum,  and  com- 
mitted to  jail,  subject,  however,  to  the  priv- 
ileges accorded  to  insolvent  debtors  arrested 
under  a  similar  writ.  A  brief  examination 
of  the  statutory  provisions  on  this  subject 
will  show  that  tnis  question  must  be  an- 
swered in  the  aflSrmative.  Section  1579  of 
the  General  Statutes  provides  that  where  a 
woman  has  been  delivered  of  a  bastard  child, 
and  she  declares  on  oath,  before  a  trial  jus- 
tice who  is  the  father  of  such  child,  it  shall 
be  the  duty  of  such  trial  justice  to  issue  a 
warrant  to  apprehend  and  bring  before  him, 
or  some  other  trial  justice,  the  person  so  ac- 
cused, **who  shall  be  required  to  enter  into 
a  recognizance"  as  prescribed  by  that  section, 
conditioned  for  the  support  of  such  child  for 
the  period  fixed  by  the  section.  If,  how- 
ever,  the  person  so  accused  shall  deny  that 
he  is  the  father  of  such  child,  then  section 
1582  provides  that  "a  jury  shall  be  charged, 
in  the  court  of  sessions,  to  try  the  question 
whether  the  accused  is  or  is  not  the  father  of 
such  child  or  children,  and  on  his  acquittal 
he  shall  be  discharged,  or,  if  convicted,  he 
shall  be  required  to  give  the  security  or  re- 
cognizance hereinbefore  required,  and  in  de- 
fault thereof  shall  be  liable  to  execution,  aa 
are  defendants  convicted  of  misdemeanors. " 
Then,  turning  to  section  2661,  we  find  that 
where  a  person  so  convicted  shall  fail  to  pay 
the  fine  imposed,  together  with  the  costs  of 
prosecution,  "then  a  writ,  in  the  nature  of 
an  execution,  shall  issue,  by  virtue  of  which 
the  sheriff,  or  his  deputy,  shall  sell  (in  the 
same  manner  as  property  is  sold  under  exe- 
cution in  civil  cases)  so  much  of  the  offend- 
er's estate,  real  or  personal,  as  may  be  nec- 
essary to  satisfy  the  fine,"  etc.  The  next 
section  (2062)  provides:  "If  the  sheriff,  or 
his  deputy,  return  on  oath  that  such  offender 
refused  to  pay,  or  has  not  any  property,  or 
not  sufficient' whereon  to  levy,  then  a  writ 
of  capias  ad  satisfaciendum  shtkU  issue,  where- 
by he  shall  be  committed  to  the  common  jail 
until  the  forfeiture,  costs,  and  charges  shall 
be  satisfied, — entitled,  however,  to  the  priv- 
ilege of  insolvent  debtora,*'  which  privilege, 
and  how  it  is  to  be  obtained,  are  fully  set 
forth  in  chapter  96  of  the  Grcneral  Statutes. 
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These  statutory  proyisions  clearly  show 
that  the  judgments  rendei)3d  in  these  two 
cases  were  fuil^  warranted  by  the  law  as  it 
is  written.  It  is  claimed,  however,  that  this 
court  has  in  two  cases  held  that  a  person 
convicted  of  bastardy  cannot  be  imprisoned, 
either  as  a  punishment  for  that  offense,  or  as 
a  means  of  enforcing  the  giving  of  the  re- 
quired recognizance.  The  first  case  is  State 
V.  Glenn,  14  S.  0.  118.  Outside  of  the  ques- 
tion of  jurisdiction,  which  was  elaborately 
considered,  but  whicli  has  no  application  to 
this  case,  the  only  question  there  presented 
was  "  whether  the  judgment  of  the  court  of 
general  sessions,  appealed  from,  Is  in  con- 
formity with  law."  All  that  is  said  upon 
that  Question  will  be  found  In  the  last  par- 
agrapn  of  the  opinion,  on  page  184,  and  is 
in  these  words :  **  The  sentence  of  the  gen- 
eral sessions  was  not  conformable  to  law. 
The  statute  provides  that  on  conviction  for 
bastardy  the  defendant  shall  be  required  to 
give  the  security  or  recognizance  hereinbefore 

f provided,  and  on  default  thereof  shall  be 
iable  to  execution  as  are  defendants  con- 
victed of  misdemeanors.  The  sentence  in 
the  present  case  was  *that  defendant,  Abra- 
ham Glenn,  give  bond  in  the  sum  of  $800  for 
the  maintenance  of  the  child  until  it  reaches 
the  age  of  twelve  years,  and  in  default  there- 
of be  imprisoned  in  the  county  jail  for  the 
period  of  six  months,  and  execution  issue 
against  defendant's  property. '  The  statute 
confers  no  authority  to  impose  punishment 
for  a  fixed  period,  or  in  the  nature  of  alter- 
native punishment."  That  case,  therefore, 
does  not  touch  the  question  at  present  under 
consideration,  but  simply  decides  that  im- 
prisonment as  a  punishment  for  the  offense 
of  bastardy  cannot  be  imposed  for  a  fixed 
period,  or  as  an  alternative  punishment,  and 
in  that  we  fully  concur.  But  imprisonment 
as  a  punishment  for  crime,  and  imprison- 
ment under  a  writ  of  eapioi  ad  eatufactendum 
from  which  a  party  may  at  once  relieve  him- 
self by  exercising  the  privilege  accorded  to 
him  by  the  statute,  are  two  very  different 
things.  One  is  resorted  to  as  a  means  of 
punishing  an  offense,  while  the  other  is  for 
no  such  purpose,  but  simply  for  the  purpose 
of  compelling  the  party  arrested  under  a  ca. 
§a,  to  apply  his  property  to  the  payment  of 
the  penalty  imposed  upon  him  for  the  breach 
of  the  criminal  law.  Indeed,  if  Qlenn'e 
Caee  has  any  application  st  all  to  the  present 
case,  it  rather  recognizes  the  view  which  we 
have  adopted,  than  otherwise ;  for  that  case 
plainly  implies  that  a  defendant  convicted 
of  bastardy,  who  fails  to  give  the  required 
recognizance,  shall  be  liable  to  execution  as 
are  defendants  convicted  of  misdemeanors, 
which,  as  we  have  seen,  means  liable  to  ar- 
rest under  a  ea.  aa.  in  the  event  of  a  return 
of  the  execution  againstproperty,  unsatisfied 
in  whole  or  in  part.  Tne  other  case  relied 
on  is  Stats  v.  Quick,  25  8.  C.  110.  But  in 
that  case  the  judgment  was  that  the  defend- 
ant be  committed  to  prison,  ''thereto  remain 
until  he  shall  enter  into  recognizance"  for 
the  support  of  the  child,  as  the  law  pre- 
scribes, ^'and,  in  default  of  defendant  giving 
•aid  recognizance,  that  execution  for  the  saia 
amount  and  for  the  costs  do  issue  against  the 
19L.RA. 


property  of  the  said  defendant,  as  in  case  of 
aefendanti  convicted  of  misdemeanors ;"  and 
the  only  question  made  by  the  appeal  waa 
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Sunishment  of  imprisonment  in  default  of 
efendant  enterintr  into  reco/2:nizance  for  the 
support  of  the  child,"  and  no  question  was 
raised  or  considered  as  to  the  kind  of  execu- 
tion which  might  be  issued  against  the  de- 
fendant in  such  a  case,  or  as  to  the  mode  of 
enforcing  the  same,  but  the  court  simply 
held  that  there  was  no  law  authorizing  the 
imposition  of  punishment  by  imprisonment 
upon  a  person  convicted  of  bastardy.  That 
case,  therefore,  clearly,  has  no  application 
to  the  question  under  consideration. 

Again,  it  is  urged  that  proceedings  in  a 
case  of  bastardy  are  civil,  rather  than  crim- 
inal, in  their  nature,  and  the  amount  which 
the  defendant  upon  conviction  is  required  to 
pay  is  a  debt,  for  the  nonpayment  of  which 
a  party  cannot  be  imprisoned,  without  vio- 
lating section  20  of  article  1  of  the  Constitu- 
tion of  this  state,  which  declares  that  ''no 
person  shall  be  imprisoned  for  debt  except 
in  cases  of  fraud."  While  it  is  true  that  the 
counsel  for  the  appellant  Brewer  has  cited 
cases  from  other  states  which  seem  to  sup- 
port the  view  that  bastardy  proceedings  are 
civil,  rather  than  criminal,  in  their  nature, 
yet  we  think  that  the  question  must  be 
determined  by  the  provisions  of  the  Con- 
stitution and  statutes  of  this  state.  So  con- 
sidered, it  is  clear  to  our  minds  that  such 
proceedings  are  of  a  criminal,  and  not  of  a 
civil  nature.  By  section  1  of  article  4  of 
the  Constitution  of  this  state,  the  court  of 
ffenenU  sessions  is  vested  with  criminal  juris- 
diction only ;  and  as  our  statutes  (Gen.  Stet. 
g  1582,)  expressly  require  that  the  issue  in 
such  cases  shall  be  tried  in  that  court,  it 
would  seem  to  be  conclusive  that  the  Legis- 
lature intended  to  make  the  offense  of  bas- 
tardy a  criminal  offense :  and,  as  a  further 
indication  of  such  intention,  the  proceeding 
is  commenced,  just  like  other  criminal  cases, 
by  the  issue  of  a  warrant  to  apprehend  the 
party  charged,  (sec.  1579;)  and  the  use.  of 
the  words  "  accused, "  *•  acquitted, "  and  **  con- 
victed," in  section  1582,  followed  by  the 
provision  in  the  same  section  'that  upon 
conviction  the  accused  shall  be  liable  to 
execution  as  are  defendants  convicted  of  mis- 
demeanors, points  to  the  same  conclusion. 
Accordingly,  the  unbroken  practice  has  al- 
ways been  to  treat  a  charse  of  bastardy  as  a 
criminal  offense,  for  which  the  accused  i* 
indicted  and  tried  in  the  court  of  sessions, 
lust  as  in  the  case  of  other  misdemeanors. 
Hence,  whatever  mav  be  the  view  taken  in 
other  states,  where  tney  may  have  different 
statutes  and  different  rules  of  practice,  we 
cannot  doubt  that  in  this  stote  a  charge  of 
bastardy  must  be,  as  it  has  alwajrs  been  re- 
garded as  a  criminal  proceeding,  instituted, 
not  for  the  purpose  of  recovering  or  enforoing 
the  payment  of  a  debt,  but  for  the  purpose 
of  subjecting  the  party  charged  to  the  penalty 
imposed  by  stetute  for  a  violation  of  the 
law.  So  regarding  a  proceeding  in  a  case  of 
bastardy,  we  think  it  clear  that  the  penalty 
which  one  convicted  of  that  offense  incura 
cannot  be  regarded  as  a  "debt,"  in  the  sense 
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<if  that  tenn  as  uaed  in  section  20,  art  1,  of 
the  Ck)nBtitution.  Bee  the  authorities  col- 
lected in  5  Am.  A  Eng.  Encyclop.  Law,  p. 
1^  et  ieq,,  as  well  as  in  volume  10  of  the 
same  Taluable  work,  at  page  213  et  mq.  In 
the  case  of  BUxU  ▼.  Mace,  5  Md.  837,  where 
it  was  held  tiliat  a  fine  imposed  for  the  viola- 
tion of  a  statute  is  not  a  ''debt, ^  within  the 
constitational  provision  forbidding  impris- 
onment for  debt,  the  court  said,  substantial- 
ly, that  the  Constitution  ought  to  receive  a 
<x)mmon-sense  interpretation, — that  is  to  say, 
the  sense  in  which  it  was  understood  by  those 
who  adopted  it ;  and,  if  it  be  so  construed, 
the  term  **debt  "  is  to  be  understood  as  an 
obligation  arising  otherwise  than  from  the 
sentence  of  a  court  for  the  breach  of  the 
public  peace,  or  commission  of  other  crime. 
The  people  who  adopted  it  evidently  so  un- 
deretood  it.  **  They  regarded  it,  as  it  toaa  in- 
tended, a  protection  to  the  unfortunate  and  not 
an  immunity  to  the  criminal,^  (Italics  ours.) 
This  we  think,  is  the  true  view  of  the  matter. 
And  so  it  was  held  in  the  case  of  Be  Wheeler^ 
S4  Kan.  96,  that  the  charge  against  the  father 
of  a  bastard  child,  for  its  maintenance,  is 
not  a  debt,  within  the  terms  of  the  constitu- 
tional provision  forbidding  imprisonment  for 
debt  except  in  cases  of  fraud.  To  same  ef- 
fect, see  Mueeer  v.  Stewart,  21  Ohio  St.  858, 
and  3t  parU  Cottrell,  18  Neb.  108.  See  also 
&  parte  Robertson,  27  Tex.  App.  628.  We 
are  of  opinion,  therefore,  that  uie  Judgments 
rendered  in  these  two  cases  are  not  in  viola* 
tion  of  the  Constitution. 


In  Bninson's  case,  it  is  further  urged  that 
the  Judgment  rendered  does  not  conform  to 
the  provisions  of  the  Act,  inasmuch  as  it  di* 
recta  that,  upon  default  in  giving  the  re- 
quired recoffnizanoe,  "execution  do  issue,  as 
for  a  penal tv,  for  twenty-flve  dollars  an- 
nually, and  that  he  be  confined  on  execution 
in  the  Jail  until  he  performs  what  may  be 
an  impossible  act,  and  thus  be  subjected  to 
perpetual  imprisonment.  But  this  position 
ignores  the  words  which  follow  immediately 
after  the  words  quoted  from  the  Judgment, 
viz. ,  **  in  case  the  execution  be  returned  nul^ 
la  bona,  as  in  a  ea,  «a."  And  when  this 
omission  is  supplied,  it  seems  to  us  that  the 
Judgment,  properly  construed,  means  the 
same  thing  as  that  rendered  in  Brewer's  case, 
—that  is  to  say,  if  the  defendant  fails  to  give 
the  required  recognizance,  and  the  execution 
against  his  property,  which  the  statute  re- 
quires to  be  first  issued,  shall  be  returned 
unsatisfied,  in  whole  or  in  part,  then  the  de- 
fendant shall  be  arrested  under  a  ea.  m. 
when,  under  the  statute,  he  may  avail  him- 
self of  the  privileges  accorded  to  insolvent 
debtors.  While,  therefore,  the  Judgment  ren- 
dered in  Branson's  case  is  not  so  full  and  ex- 
plicit as  that  rendered  in  Brewer's  case,  yet 
they  substantially  mean  the  same  thinsr ;  and 
the  objection  taken  in  Branson's  case  is  not| 
therefore,  well  founded. 

77ie  Judgment  cf  this  Cowrt  is  thai  thejudg* 
meni  if  the  Circuit  Oowrt,  in  each  of  the  eases 
above  stated,  be  affirmed. 

McQowMi  and  Pope*  «7J.,  concur. 
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Gibney,  Deceased,  Bespt,, 
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The  naamXb  hridge  te  in  » leg^'Mid  Judi- 
cial sense  the  ennse  of  tiie  drowninfl^  of 
fkih&r  ne  w^U  sus  child  where  the  father 
WBs  drowned  while  trying  to  save  the  cbild  which 
had  fsHen  Into  the  water  In  consequenoe  of  the 
defect  In  a  bridge. 

aanuary  17,  XB8B.) 

APPEAL  by  defendant  from  an  award  of 
the  Board  of  Claims  in  favor  of  plaintiff 
for  the  death  of  her  husband  which  was  al- 
lefcd  to  have  been  caused  by  the  negligent 
fulore  to  repair  a  bridge  belonging  to  the 
«tate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  W*  B^B^ndalBtAttyOen,,  for  ap- 
pellant: 

The  liability  of  the  state  to  be  determined  in 
this  claim  must  be  baaed  upon  the  same  rales 


and  principles  as  though  this  were  an  action 
against  an  individual  or  a  corporation. 

Laws  1870,  chap.  831,  g  I;  Laws  1883,  chap. 
205,  g  18;  Sipple  v.  8taU,  09  N.  Y.  284;  Bowen 
V.  State,  108  U.  Y.  166;  ^litt&if  v.  State,  108 
K  Y.  218. 

The  recovery  can  be  sustained  only  upon 
the  theory  that  the  state  was  guilty  of  negli- 
gence in  causing  the  death  of  the  child;  (hat 
tiie  cause  of  the  death  of  the  cbild  was  the  di- 
rect, proximate  cause  of  the  death  of  deceased, 
and  that  the  deceased  was  free  from  negli- 
gence, either  personal  or  imputable,  causing  or 
contributing  to  his  death,  or  that  of  the  cbild. 

The  burden  is  upon  the  claimant  to  show 
aflQrmatively  that  due  care  was  ezercij^ed  by 
the  intestate.  Freedom  from  contributory 
neipligence  on  the  part  of  claimant's  intestate 
cannot  be  assumed.  It  must  be  made  to  ap- 
pear by  competent  proof  respecting  facts  and 
circumstances  upon  which  a  jury  would  be 
justified  in  so  finding.  Speculation  cannot  be 
indulged  in  deciding  this  question.  The  de- 
cision must  be  basea  upon  evidence. 

Johnson  v.  Hudson  R.  R.  Go,  20  N.  Y.  78, 75 
Am.  Dec.  875;  Wilds  v.  Hudson  River  R.  Co. 


Nova.— On  the  sabjeotof  proximate  oause  In  re- 
■pect  to  highway  aooldeots,  see  Smith  v.  Kanawha 
County  Court,  8  L.  R.  A.  83,  and  noU,  83  W.  Va.  713. 
AlfloKieffer  v.  Hummelstown,  17  L.  R.  A.  217,  151 
Pa.  80i  and  note  to  Smetb  urat  v.  Independent  Cong. 
Cburcb  Propn.  (Mass.)  2  L.  B.  A.  096. 
lOLRA. 


On  the  general  subject  of  the  offect  of  the  con- 
curring negligence  of  a  tbird  person  upon  the  lia- 
bility of  one  sued  for  negligently  causing  the 
injury,  see  Jacksonville,  T.  &  K.  W.  B.  Co.  v. 
Peninsular  Land  Transp.  ft  Mfg.  Co.  17  L.  B.  A.  83, 
27Fla.  1,  157. 


See  also  21  L.  R.  A.  316,  721;  42  L.  R.  A.  842;  47  L.  R.  A.  499. 
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24  N.  Y.  480;  Warner  v.  New  York  Ctnt  R, 
Co,  44 N.  Y.  466;  Datis^.  New  York  Cent  db 
B,  R.  R.  Co,  47  N.  Y.  400;  Reynolds  v.  New 
York  Cent.  &  H,  R,  R,  Co.  58  N.  Y.  248;  Mc- 
Donald V.  Long  Island  R.  Co.  116  N.  Y.  546: 
Dobbins  v.  Brown,  119  N.  Y.  188;  WiwirovM 
V.  /.flA<?  5/i<?rtf  dt  M,  S.  R,  Co.  124  N.  Y.  425. 

Kg  presumption  exists  in  the  absence  of 
proof  that  the  claimant's  intestate  was  exer- 
ci5iing  due  care  at  the  time  of  either  accident, 
either  with  respect  to  bis  child  or  himself. 

Mvnger  v.  Tonawanda  R,  Co.  4  N.  Y.  859, 
53  Am.  Dec.  384;  Bvtion  v.  Hudson  River  R, 
Co.  18  N.  Y.  261;  Stetes  v.  Oswego  d  &  R.  Co, 
18  N.  Y.  426;  Honegsberger  v.  Second  Ave.  R, 
Co.  1  Keyes,  570;  Reynolds  v.  New  York  Cent, 
db  E.  R.  R.  Co.  and  Witnrowskiv.  Lake  Shore 
A  M.  8.  R.  Co.  supra;  Haley.  Smith,  78  N.  Y. 
488;  PoweU  ▼.  PoweU,  71  N.  Y.  78;  Taylor  v. 
Yonkers,  105  N.  Y.  209,  59  Am.  Rep.  492. 

If  the  parents  were  guilty  of  negligence  in 
omitting  to  exercise  proper  or  an^^  parental 
care  over  the  child,  the  catastrophe  is  attribu- 
table to  their  acts  of  carelessness  and  omission, 
and  this  claimant  cannot  recover. 

Hartpld  v.  Roper,  21  Wend.  615,  84  Am. 
Dec.  278;  Thurber  v.  Harlem  Bridge,  M.  <fe  F, 
R.  Co.  60  K.  Y.  888;  ChrystaX  v.  Tnyy  d  B.  R, 
Co,  105  N.  Y.  167;  Kum  y.  Troy,  104  N.  Y.  852, 
58  Am.  Dec.  508.  See  Smith  v.  New  York 
Cent,  d  H.  R.  R,  Co,  44  N.  Y.  8.  R  55; -Dwan 
V.  Troy,  22  N.  Y.  Week.  Dig.  280,  affirmed  in 
104  N.  Y.  684;  Shrman  v.  Brooklyn  City  R. 
Co,  88  N.  Y.  8.  R.  990:  Alexander  v.  State,  188 
N.  Y.  621;  Birkett  y,  Knickerbocker  lee  Co,  110 
N.  Y.  507;  Ekkert  y,  Lcmg  Island  R,  Co,  48  N. 
Y.  502,  8  Am.  Rep.  721. 

Had  deceased  and  the  claimant  exercised  to 
any  degree  the  attention,  care,  and  caution 
toward  their  infant  that  any  reasonable,  pru- 
dent parent  was  bound  by  nature,  as  well  as 
the  law,  to  give  and  exercise  toward  an  infant 
so  tender  in  years,  the  accident  would  not  have 
happened. 

He  was  the  heedless  instrument  of  his  own 
injury  and  his  representative  cannot  profit  by 
his  neglect  and  wrongdoing. 

Mangam  v.  Brooklyn  Street  B.  Co.  88  N.  Y. 
459,98  Am.  Dec.  66;  Ihl  v.  Forty  Second  St.  R. 
Co.  47  N.  Y.  823,  7  Am.  Rep.  450;  McLain  v. 
VanZandtJl  Jones  &  8.  851 :  Ryder  y.New  York, 

18  Jones  &  8.  220;  McOarry  v.  TA>omis,  68  N. 
Y.  106,  20  Am.  Rep.  510;  Wendell  v.  New  York 
Cent,  d  H,  R,  R.  Co.  91  N.  Y.  426. 

The  law  imposes  upon  parents  and  guardi- 
ans the  duty  of  using  reasonable  care  to  protect 
those  incapable  of  protecting  themselves,  and 
if  they  fail  to  exercise  such  care  and  the  in- 
fant is  thereby  brought  into  danger  and  the 
result  is  injury  from  the  negligent  act  of  an- 
other, the  negligence  of  parents  or  guardians 
is  deemed  the  negligence  of  the  infant. 

Williams  v.  Gardiner,  58  Hun,  511;  Honegs- 
berger V.  Second  Ave.  R,  Co.  1  Keves,  570; 
Thurber  v.  Harlem  Bridge  M,  d  F,  It,  Co.  60 
N.  Y.  883;  Wendell  v.  New  York  Cent,  d  H, 
R.  R,  Co.  supra;  Powers  ▼.  Harlow,  58  Mich. 
507,  51  Am.  Rep.  154;  HoUy  v.  Boston  Gas 
Light  Co.  8  Gray,  128,  69  Am.  Dec.  233; 
WriQht  y.  Maiden  d  M,  R,  Co.  4  Allen,  288; 
Callahan  v.  Bean,  9  Allen,  401. 

The  cause  of  the  death  of  the  child  was  not 

19  L.  R.  A. 


the  proximate  cause  of  the  death  of  John  F. 
Gibney. 

Milwaukee  d  St,  P.  R  Co.  v.  Kdlogg,  94  U. 
8.  469,  24  L.  ed.  256;  Hoag  y.  Lake  Shore  d 
M.  S,  R.  Co.  S6  Pa.  293.  27  Am.  Rep.  653; 
Ryan  v.  New  York  Cent.  R.  Co.  35  N.  Y.  210; 
Pennsylvania  R.  Co.  v.  Kerr,  62  Pa.  358. 1  Am. 
Rep.  481;  Read  y.  Nichols,  7  L.  R  A.  180, 118 
N.  Y.  224. 

Mr,  John  A.  DeRemer,  with  Mr.  Ed- 
win C*  Anflfle*  for  respondent: 

The  facts  of  tbis  case  are  such  that  if  the 
defendant  were  an  individual  or  a  corporation 
it  would  be  held  liable. 

Turrur  v.  Newburgh,  109  N.  Y.  301;  Sipple 
Y,  State,  99  N.  Y.  284;  aRetlly  v.  Sing  ^ng, 
15  N.  Y.  8.  R  905;  Bond  v.  Smith,  44  Hun, 
219. 

The  state  is  therefore  liable. 

Laws  1839.  chap.  207;  Laws  1870,  chap.  821; 
Rexford  v.  State,  105  N.  Y.  229. 

It  is  not  necessary  to  show  that  the  bridge 
was  improperly  constructed  or  negligenUy 
maintained,  further  than  is  proved  by  the  hap- 
pening of  the  accident. 

Lyons  v.  Rosenthal,  11  Hun,  48;  Kearney  y. 
London,  B.  d  S.  0.  R.  Co.  L.  R.  5  Q.  B.  411; 
Mullen  V.  St.  John,  57  N.  Y.  567.  15  Am.  Rep. 
580;  Edgerton  v.  New  York  d  B.  R,  R,  Co.  39 
N.  Y.  227;  Hume  v.  New  York,  74  N.  Y.  264; 
Smith  V.  British  d  N,  A.  Royal  MailS,P,  Co. 
86  N.  Y.  408;  Worster  v.  Forty  Second  St.  d 
G,  St,  Ferry  R.  Co,  60  N.  Y.  208;  MeCaHhy 
y,  Syracuse,  46  N.  Y.  194. 

The  Union  8treet  bridge  is  a  public  high- 
way. And  one  falling  in  a  hole  in  a  public 
highway  is  not  negligent,  as  he  has  the  right 
to  assume  that  all  openings  are  properly 
guarded. 

Jennings  y.  Van  Sehaick,  20  Abb.  N.  0. 
824;  SpliUorf  v.  State,  108  N.  Y.  205;  Beid  v. 
Ripley,  87  K.  Y.  8.  R  590;  Fay  v.  Lindley,  88 
N.  Y.  8.  R  689;  McDermott  v.  Conky,  33  N. 
Y.  8.  R  560;  Donahue  v.  State,  2  L.  R  A.  576, 
112  N.  Y.  142. 

Claimant's  intestate  was  not  guilty  of  con- 
tributory negligence  in  jnmpinglnto  the  canal 
to  rescue  his  son.  It  is  only  where  contribu- 
tory negligence  is  conclusively  established  by 
evidence,  which  leaves  nothing  either  of  infer- 
ence or  of  fact  in  doubt,  that  the  court  can 
rule,  as  a  matter  of  law.  that  such  negligence 
exists. 

The  measare  of  diligence  is  what  other  pru- 
dent persons,  under  the  same  circumstances, 
would  have  done. 

16  Am.  &  Eng.  Encydop.  Law,  389. 

The  law  looks  kindly  on  all  efforts  to  save 
human  life;  and  when  the  courts  hold  that  it 
is  not  rash  or  reckless  to  endanger  life  for  the 
purpose  of  saving  that  of  a  stranger,  how 
much  less  rash  or  reckless  to  attempt  the  res- 
cue of  your  own  child. 

Eekerty.  Long  Island  R,  Co,  48  N.  Y.  502, 
8  Am.  Rep.  721;  Moak.  Underbill's  Torts,  1st 
Am.  ed.  285;  Rexter  v.  Siarin,  78  N.  Y.  602; 
Linnehan  v.  Sampson,  126  Mass.  607,  80  Am. 
Rep.  692. 

The  direct  cause  of  death  was  the  hole  in 
the  bridge,  for  which  the  state  was  responsi- 
ble, and  it  is  not  too  remote. 

Eckert  v.  Long  Island  R.  Co.  supra;  Gill  T. 
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Pendbby  y.  Allbr. 
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Rochester  d  P.  R  Co.  37  Hun,  107;  Johnecmy. 
Hudean  Sifter  B.  Co.  20  N.  Y.  65,  75  Am. 
Dec.  375;  I^etDSon  v.  Neto  York  Cent.  jK.  Co.  29 
N.  Y.  883;  Phillipev.  Neu>  York  Cent.  A  H.R. 
R.  Co.  127  N.  Y.  667. 

Andrews*  Ch.  J.,  delivered  the  opiDion  of 
the  court: 

We  have  decided,  on  the  appeal  brought 
from  the  award  of  damages  for  the  death  of 
the  infaDt  son  of  the  plaintiff ,  that  the  evidence 
authorized  a  finding  of  negligence  on  the  part 
of  the  state  authorities  in  permitting  the  open- 
ing in  (he  bridge,  through  which  the  boy  fell  in- 
to the  canal,to  remain  unguarded,  and  also  the 
further  finding  that  there  was  no  contributory 
negligence  on  the  part  of  the  parents  of  the 
child,  and  we  therefore  affirmed  the  award. 
The  present  appeal  is  from  an  award  made  for 
damages  sustained  by  the  widow  and  next  of 
kin,  arising  from  the  drowning  of  the  plain- 
tiff's husband,  and  the  father  of  the  child,  in 
an  attempt  to  rescue  the  child  from  the  canal, 
into  which  the  child  had  fallen.  The  material 
facts  are  undisputed.  The  plaintiff  with  her 
husband  and  child.  In  an  evening  in  August, 
while  crossing  the  bridge,  met  an  acquaintance, 
and  the  parents  stopped  to  talk  with  him. 
The  child  remained  within  a  few  feet  of  them, 
and  suddenly  fell  throueh  the  opening  in  the 
railing  of  the  bridge  into  the  canal  below. 
The  father,  as  soon  as  he  discovered  that  the 
hoy  was  gone,  plunged  into  the  canal  to  re- 
cover the  child,  and  both  father  and  son  were 
drowned. 

It  is  contended  bv  the  attorney-general  that 
the  negligence  of  the  state  in  permitting  the 
bridge'to  remain  in  an  unsafe  condition,  while 
it  may  have  been  the  cause  of  the  death  of  the 
boy,  cannot  be  regarded  as  the  cause  of  the 
death  of  the  father,  although  it  occurred  in  an 
attempt  to  save  the  life  of  the  child.  It  is 
doubtless  true  that  except  for  the  peril  of  the 
child,  occasioned  by  his  falling  through  the 
bridge  into  the  canal,  there  would  have  been 
no  connection  between  the  negligence  of  the 
state  and  the  drowning  of  the  father.  But  the 
peril  to  which  the  child  is  exposed  was,  as  has 
been  found,  the  result  of  the  negligence  of  the 
state,  and  the  peril  to  which  the  father  ex- 
posed himself  was  the  natural  consequence  of 
the  situation.  It  would  have  been  m  contra- 
diction of  the  most  common  facts  in  human 
experience  if  the  father  had  not  plunged  into 
the  canal  to  save  his  child.  But  while  the  im- 
molate cause  of  the  peril  to  which  the  father 
expoaed  himself  was  the  peril  of  the  child,  for 


the  purpose  of  administering  legal  Temedle^, 
the  cause  of  tlie  peril  in  both  cases  may  be  at- 
tributed to  the  culpable  negligence  of  the  state 
in  leaving  the  bridge  in  a  dangerous  condiiion. 
There  is  great  difficulty,  in  many  cases,  in  fix- 
ing the  responsible  cause  of  an  injury.  When 
there  is  a  break  in  the  chain  of  causes,  by  the 
intervention  of  a  new  agenc^r.  and  then  an  in- 
jury hapx)en8,  is  it  to  be  attributed  to  the  new 
element,  and  is  this  to  be  treated  as  the  origi- 
nating cause,  to  the  exclusion  of  the  antecedent 
one,  without  which  no  occasion  would  have 
arisen  for  the  introduction  of  a  new  element  f 
It  is  impossible  to  formulate  a  rule  on  the  sub- 
ject capable  of  definite  and  easy  application. 
The  general  rule  is  that  natural  and  proximate 
results  of  a  wrong  are  those  only  of  which  the 
law  can  take  notice.  But  where  a  consequence 
is  to  be  deemed  proximate  within  the  rule,  is 
the  point  of  difficulty.  In  this  case  these  ele- 
ments are  present:  Culpable  negligence  on 
the  part  of  the  state;  the  falling  of  a  child  into 
the  canal  through  the  opening  which  the  state 
negligently  left  in  the  bridge;  the  natural  and 
instinctive  act  of  the  father  in  plunginir  into 
the  canal  to  rescue  the  child;  the  drowning  of 
both;  the  fact  that  such  an  accident  as  that 
which  befell  the  child  might  reasonably  have 
been  anticipated  as  the  result  of  the  condition 
of  the  bridge;  and  the  further  consideration 
that  a  parent  or  other  person  seeing  the  child 
in  the  water,  would  incur  every  reasonable 
hazard  for  its  rescue.  We  think  it  may  be 
justly  said  that  the  death,  both  of  the  child 
and  parent,  was  the  consequence  of  the  ne.di- 
gence  of  the  state,  and  that  the  unsafe  bridge 
was,  in  a  legal  and  judicial  sense,  the  cause  of 
the  drowning  of  both.  We  can  perceive  no 
sound  distinction  between  this  case  and  the 
Eekert  Case,  48  N.  Y.  502,  8  Am.  Rep.  721. 
In  that  case  the  railroad  train  was  being  pro- 
pelled at  a  d^gerous  speed.  The  negligence 
was  active.  In  this  case  it  consisted  of  an 
omission;  that  is,  in  the  failure  to  originally 
construct  the  bridge  properly,  or  permitting  it 
to  become  dangerous.  We  do  not  perceive 
how  the  difference  in  the  circumstances  of  the 
negligence  affects  the  question  of  proximate 
ness  between  the  cause  and  the  result  so  as  to 
distinguish  in  this  respect,  the  two  cases.  The 
Balloon  Case  (OuilleY.  Swan,)  19  Johns.  381, 
10  Am.  Dec.  284,  and  the  case  of  Thomas  v, 
WinchesUr,  6  N.  Y.  397,  57  Am.  Dec.  455, 
give  support  to  our  conclusion. 

The  judgment  should  he  affirmed. 

All  concur,  except  May-nard,  </.,  not  sit- 
ting. 


OHIO  SUPREME  COURT. 


Israel  H.  PENDERY  et  al,  Plffs.  in  Err,, 

t. 

Albert  C.  ALLEN  et  at. 

« Ohio } 

*1.   It  la  »  general  prineiple  that  where 

^Headnotes  by  Minshall,  J. 


property  is  pledged  as  indemnity  by 

one  debtor  to  another,  Jointly  or  severally  liable 
with  him  for  the  same  debt,  the  security  so 
pledired  inures  to  the  benefit  of  the  creditor,  who 
has  the  right,  in  equity,  to  have  tlie  property  so- 
pledged  applied  to  the  payment  of  his  debt,  if  it 
is  not  paid. 

8.   And  this  principle  applies  to   the 


NOTS.— The  above  ease  is  a  hard  one  as  well  as 
pecuiiar  m  its  facts.  The  loss  sustained  by  the 
mortgagee  in  paying  debts  of  the  Insolvent  on  the 
faitb  of  bis  mortgage  of  Indemnity,  strongly  illus- 
trates the  danger  of  dealing  with  an  insolvent 


Bat  while  the  case  is  a  bard  one,  it  is  clear  that  to 
sustain  the  validity  of  suob  a  mortgage  would  give 
opportunity  to  create  preferences  indirectly  br 
substitution  of  creditors. 


See  also  24  L.  R.  A.  524. 
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eaa«  where  »  strajii^r,  in  eonatder*- 
tion  of  indemnity,  a^reee  to  pay  tlie 
debt  of  another.  The  creditor,  in  such  oaae, 
may  adopt  the  promise,  and  as  an  Incident  is  en- 
titled. In  equity,  to  the  seouritieB  pledged,  if  bis 
debt  is  not  paid. 
Z»  Where  the'indemnity  ao  givwk  ia  in 
the  nature  of »  mort^ag^  on  property. 
given  by  a  debtor,  in  contemplation  of  Insoly- 
ency,  to  secure  crediton  other  than  the  party 
Indemnified,  the  mortgage  is,  within  the  mean- 
ing of  section  0343,  Ber.  Statl,  an  aasignment  in 
trust  for  such  other  creditors,  and  inures  to  the 
benefit  of  all  the  creditors  of  the  mortga^r,  Id 
proportion  to  their  respective  demands.      _^ 

iTaauary  81.  IMU 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming  a 
ludgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendants  in  an  action  brought  to 
aet  aside  certain  conveyances  which  were  al- 
leged to  be  in  fraud  of  creditors.    Beveraed, 

Statement  by  Minahall*  /..* 

The  original  action  was  commenced  in  the 
court  of  common  pleas  of  Hamilton  countv  by 
Israel  H.  Pendery  against  A.  C.  Alleo,  £.  F. 
Allen,  Lowe  Emerson,  and  others,  under  sec- 
tion 0844»  Rev.  Btat,  to  set  aside  certain  con- 
veyances, alleged  to  be  fraadulent,  msde  by 
the  Aliens  to  certain  of  their  creditors.  Judg- 
ment was  rendered  for  the  defendants,  dismiss- 
ing the  petition,  and  an  appeal  was  taken  to 
the  circuit  court,  where  the.  case  was  again 
beard  upon  the  merits,  and  the  petition  dis- 
missed. 

Among  tbe  conveyances  claimed  to  be 
fraudulent  was  a  mortgage  that  had  been  exe- 
cuted by  E.  P.  Allen  on  certain,  real  estate  to 
Lowe  Emerson,  to  secure  two  notes  amount- 
ing to  $18,500,  which  it  was  alleged  was  with- 
out adequate  consideration,  and  therefore 
fraudulent  as  to  other  creditors.  During  the 
progress  of  the  trial,  leave  was  given  to  amend 
the  petition  by  adding  an  averment  that  this 
mortgage  was  made  in  contemplation  of  insolv- 
ency, by  E.  P.  Allen,  "for  the  purpose  of 
securing  a  debt  upon  which  he  (Emerson)  was 
surety  to  J.  and  G.  K  Rowe,  for  $8,000,  and 
to  secure  a  debt  of  said  Edward  P.  Allen  to 
the  Merchants'  National  Bank,  for  $10,500,  on 
which  Emerson  was  not  surety,  and  that  Em- 
erson thereby  became  a  trustee  for  all  the 
creditors  of  said  Edward  P.  Allen."  With 
respect  to  this  mortgage,  the  court  found  the 
facts  as  follows: 

''Said  mortage  described  in  said  petition 
was  executed  by  said  Edward  P.  Allen  to  said 
Lowe  Emerson.  At  the  time  it  was  executed, 
said  Edward  P.  Allen  and  Albert  C.  Allen 
were  insolvent,  and  were  jointly  indebted  to 
C.  J.  Rowe.  in  tbe  sum  of  $6,000,  on  a  note 
dated  May  18,  1885,  due  in  six  months,  and  to 
Geo.  N.  Rowe  on  a  note  dated  May  18,  1885, 
for  $2,000,  due  in  six  months, —in  all,  to  the 
Rowes,  in  tbe  sum  of  $8,000,  for  the  payment 
of  which  sum  Lowe  Emerson  was  a  surety. 
Said  E.  P.  Allen  and  A.  C.  Allen,  were  also 
indebted  to  tbe  Merchants'  National  Bank  on 
notes  as  follows: 
19L.R.A. 


May  1st,  ninety  days $1,500 

"    12th,  three  months 2,000 

"    19th,  sixty  days 2,000 

"    19th,  ninety  days 2,000 

«•    19th,  four  months 1.500 

••    28d,  three  months 1,500 

— In  all,  the  sum  of  $10,500,  for  the  payment 
of  which  notes  Lowe  Emerson  was  in  no  way 
liable.  Said  mortgage  was  to  secure  two 
notes: 

The  first  for $  8,000 

The  second  for 10,500 

"The  purpose  in  the  execution  of  said  two 
notes  and  mortgage  was  to  provide  for  the  pay- 
ment of  said  debts  to  said  Rowes  and  to  said 
Merchants'  National  Bank.  Both  were  execut* 
ed  by  Edward  P.  Allen  to  said  Lowe  Emer- 
son, dated  July  16, 1885,  and  due  in  six  months 
from  date.  The  consideration  of  the  $8,000 
note  was  the  assuming  by  Emerson,  and  his 
agreement  to  pay,  the  above  two  notes,  aggre- 
gating $8,000,  owing  by  E.  P.  Allen  and  A. 
C.  Alien  to  Geo.  N.  Kowe  and  C.  J.  Rowe,  on 
which  Emerson  was  a  surety.  Tbe  considera- 
tion of  the  $10,500  was  the  assuming  by  Emer- 
son, and  bis  agreement  to  pay,  the  aSove  six 
notes  of  E.  P.  Allen  and  A.  C.  Allen  to  the 
Merchants'  National  Bank,  aggregating  $10,- 
500,  on  which  Emerson  was  no  way  liable. 
Emerson  did  pay  to  Rowe  said  $8,000,  and  to 
the  Merchants'  National  Bank  said  $10,500,  on 
the  above  several  notes,  as  they  matured. 
Tbe  court  also  finds  that,  at  tbe  time  said  mort- 
gage to  Emerson  was  executed,  said  Edward 
P.  Allen  was  indebted  to  said  plaintiff  and  to 
said  defendants  who  filed  cross  petitions,  and 
is  stiU  indebted  to  them,  In  the  amounts  claimed 
by  them,  respectively,  as  foUowa: 

Israel  H.  Pendery $1,000 

R  H.  Andrews,  guardian 500 

Gideon  G.  Palmer 000 

Conrad  Jacoby 2,000 

H.  Vorhees 1,500 

Remus  Gilliard 400 

C.  Wolf 2.000 

— ^With  Interest  on  all  of  said  claims  as  claimed 
in  tbe  pleading.  Tbe  court,  therefore,  as  a 
conclusion  of  law,  finds  that  said  mortgage 
was  not  given  to  hinder,  delay,  or  defraud 
said  creditotB  of  Edward  P.  Allen,  nor  did 
said  Emerson  thereby  become  a  trustee  for  said 
creditors,  and  that  said  creditors  are  not  enti- 
tled to  the  relief  prayed  for  by  them  in  their 
pleodines;  and  that  said  petition  and  amend- 
ment thereto,  and  said  cross  petition,  should 
be  dismissed." 

The  agreement  between  the  parties  touching 
the  mortgage  of  Allen  to  Emerson  is  in  writ- 
ing, and  is  here  inserted,  though  not  incorpora- 
ted in  the  finding  of  the  court,  beyond  ita 
legal  effect,  since  it  has  been  inserted  in  tbe 
briefs  on  both  sides,  and  commented  on  by  the 
attorneys.  It  is  as  follows:  '* Whereas,  E.  P. 
Allen  is  jointly  indebted  with  A.  C.  Allen,  in 
the  sum  of  eight  thousand  dollars,  ($8,000,)  to 
C.  J.  Rowe  and  G.  N.  Rowe,  of  Cincinnati, 
Ohio,  and  is  liable,  also,  upon  six  certain  prom- 
issory notes  held  and  owned  by  the  Mer- 
chants' National  Bank,  in  amounts  and  mtp 
turing  as  follows:     [Six    notes   amountinf 
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to  $10,500  111  the  aggregate;]— and  Is  wholly 
unable  to  pay  any  of  the  said  notes  or  in- 
debtedness as  the  same  shall  become  due; 
and  whereas,  for  the  purpose  of  making 
some  arrangement  by  which  said  iodebtedness 
may  be  provided  for  and  secured,  the  said  E. 
P.  Allen  has  this  day  execateld  and  delivered 
bis  two  promissory  notes  to  Lowe  Emerson ,-« 
one  in  the  sum  of  $8,000,  and  the  other  in  the 
sum  of  $10,500.— dated  July  16th,  1885,  and 
maturing  six  months  after  date,  and  has  also 
executed  a  mortgage  to  said  Emerson,  in  which 
bis  wife,  Sarah  §.  Alien,  has  Joined,  to  secure 
the  payment  of  said  notes,  wherein  and  where- 
by said  E.  P.  Allen  conveyed  all  his  real  es- 
tate: Now,  therefore,  be  it  known,  that  in 
consideration  of  the  premises,  and  the  execu- 
tion of  said  promissory  notes  in  the  sum  of 
$8,000  and  $10,500.  and  the  execution  and  de- 
livery of  said  mortgage  to  said  Lowe  Emerson, 
as  aforesaid,  the  said  Lowe  Emerson  docs  now 
hereby  promise  and  agree  with  said  E.  P.  Al- 
len that  he  will  hold  said  E.  P.  Allen  free  and 
discharged  from  further  liability  upon  said  in- 
debtedness to  said  Rowe  and  to  the  said  Mer- 
chants' National  Bank  of  Cincinnati,  and  from 
all  further  liability  upon  the  notes  representing 
such  indebtedness,  and  said  Emerson  will  pro- 
vide for  the  payment  or  settlement  of  said  in> 
debtedness,  as  far  as  E.  P.  Allen  is  concerned, 
at  the  maturity  of  the  notes  representing  said 
indebtedness.  In  witness  whereof,*  the  said 
Lowe  Emerson  has  hereunto  set  his  hand  this 
16th  day  of  July,  1886.    Lowe  Emerson." 

Mewrs.  Joseph  W.  0*H»ra  and  Oliver 
B.  Jones*  for  plaintiffs  in  error: 

It  being  admitted  that  Edward  P.  Allen  was 
Insolvent,  and  made  the  mortgage  in  question 
to  Emerson  in  contemplation  of  insolvency, 
the  only  fact  necessary  to  be  shown  in  order 
to  bring  this  action  within  section  6848  of  the 
statutes  is,  that  the  transfer  was  made  to  Em- 
erson in  trust  with  the  intent  to  prefer  another 
creditor. 

The  act  controls  every  transfer  or  convey- 
ance of  property,  whether  by  mortgage  or 
otherwise,  made  by  an  insolvent  debtor,  in 
view  of  his  Insolvency,  to  be  held  by  the  per- 
son taking  it.  for  the  benefit  of  some  one  or 
more  of  the  creditors  of  the  debtor,  other  than 
himself. 

Dickmm  v.  Rawson,  6  Ohio  St.  218;  Hark- 
raderY,  Leibn,  4  Ohio  Bt  602;  Blwm  v.  Noggle, 
4  Ohio  St.  45. 

Bagaley  v.  Waten,  7  Ohio  St.  859,  differs 
from  the  case  at  bar  in  the  fact  that  there  the 
grantee  directly  assumed  and  agreed  to  pay 
the  debts  referred  to  in  the  instrument;  and 
the  court  lays  stress  upon  this  personal  liability 
and  makes  it  the  main  ground  for  holding 
that  there  was  no  trust. 

When  a  contract  not  under  seal  is  made 
with  A  to  pay  B.  a  sum  of  money,  B.  may 
maintain  an  action  in  his  own  name;  but  if  the 
promise  had  been  to  pay  A.  for  the  use  of  B. 
A  is  a  trustee,  and  B.  having  no  legal  interest, 
eannot  sue. 

1  Chitty,  PI.  p.  5;  Krumbatigh  v.  Kuglffr,  8 
Ohio  St  649;  Thompson  v.  Thompson,  4  Ohio 
St.  358. 

Neither  insolvency  nor  default  in  Emerson 
ere  necessary  to  create  the  trust.  It  attaches 
19L.R.A*  24 


immediately  on  the  execution  of  the  mortg- 
age. 

Diekson  v.  Bawson,  supra. 

The  transfer  which  creates  the  trust  may  be 
in  any  form;  it  may  be  a  general  assignment 
specifying  the  terms;  by  deed,  silent  as  to 
terms;  by  Judgment  confessed;  by  an  attach- 
ment on  the  grounds  of  fraud;  or  by  mort- 
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larkrader  v.  Leiby,  4  Ohio  St.  602;  Bump, 
Fraud«  Con  v.  p.  884 ;  HvnneuM  v .  ScarhoT' 
oygh,  1  Disney  (Ohio)  427;  Hyde  v.  Olds,  12 
Ohio  St.  591:  Woodruff  v.  BM,  19  Ohio,  216; 
Hoffman  v.  Mackall,  5  Ohio  St.  181,  64  Am. 
Dec.  687. 

If  the  court  shall  hold  that  Emerson  is  a 
trustee,  he  became  such  to  the  full  extent  of 
the  property  mortgaged  to  him,  and  he  be- 
comes only  a  general  creditor. 

Rarkradsr  v.  Leiby,  supra, 

Messrs.  Edwards  Ritchie  and  Reuben 
Tyler,  for  defendant  in  error,  Emerson: 

Unless  there  was  a  trust  created  by  the 
transaction  between  E.  P.  Allen  and  liOwe 
Emerson,  there  was  nothing  therein  whtch 
brings  it  within  the  provisions  of  section  6848 
of  the  Revised  Statutes. 

Doremus  v.  (yUarra,  1  Ohio  St.  45;  Atkinson 
v.  TomliMon,  1  Ohio  St.  287;  Harkrader^, 
Leiby,  4  Ohio  St.  602;  Dickson  v.  Rawson,  5 
Ohio  St.  218;  Bagaley  v.  Waters,  7  Ohio  St. 
860. 

In  the  transaction  between  E.  P.  Allen  and 
Lowe  Emerson  there  was  no  trust  created, 
either  express  or  implied. 

The  transaction  between  E.  P.  Allen  and 
Lowe  Emerson  did  not  come  within  the  pro- 
visions of  the  statute  in  section  6848. 

Hinshall*  /.,  delivered  the  opinion  of  the 
court: 

The  mortgage  from  Edward  P.  Allen  to 
Emerson  bavin?  been  made  in  contemplation 
of  insolveocy,  the  question  is  whether,  within 
the  meaning  of  section  6848,  Rev.  Stat,  it 
should  be  held  to  be  an  assifiroment  to  Emer- 
son in  trust  to  secure  the  claim  of  the  bank 
as  well  as  his  own  liability  as  surctv  of  the 
Aliens.  We  think  that  such  was  its  character, 
and  that  the  court  erred  in  dismissing  tbe  peti- 
tion as  amended.  That  an  assignment  in 
trust  for  the  benefit  of  one  or  more  creditors 
of  an  insolvent  debtor  may  be  made  by  tbe 
execution  of  a  mortgage  is  settled  by  the  de- 
cisions of  this  court.  Harkrader  v.  Le%by,  4 
Ohio  St.  602;  mocm  v.  NoggU,l(i.  45,  56;  Hyds 
V.  Olds,  12  Ohio  St.  591.  A  creditor  may  se- 
cure himself  by  taking  a  mortgage,  but  in  do- 
ing so  he  must  deal  with  an  eye  single  to  his 
own  interests.  If  he  attempts  to  extend  thd 
lien  beyond  the  necessity  of  his  own  indemnity, 
and  secure  the  debt  of  any  other  creditor,  the 
mortgage  is,  in  substance  and  legal  elfect,  an 
assignment,  within  the  meaning  of  section 
6848,  Rev.  Stat.,  and  the  mortgagee,  being  a 
trustee  for  such  other  creditors,  under  the  stat- 
ute, becomes  a  trustee  for  all  the  creditors 
of  the  mortgagor.  Bloom  v.  NoggU,  supra. 
Whether  a  grantee  or  transferee  of  any  kind 
is  to  be  regarded  as  such  trustee  "depends/'  as 
said  in  Dickson  v.  Bawson,  5  Ohio  St.  218. 222. 
"upon  the  question  whether,  by  the  terms  of 
the  instrument,  or  by  necebsary  implication,  he 
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is  liable  to  account  to  tlie  preferred  creditor  for 
the  property  in  his  handsS,  and  lor  the  manner 
in  which  he  disposes  of  it.  If  a  court  of  chan- 
cery, at  the  instance  of  the  creditor,  would 
compel  him  thus  to  account,  the  character  of 
the  transfer  and  his  own  position  are  thereby 
determined;  and  the  statute  then  steps  in,  and 
enlarges  the  trust,  and  makes  it  inure  to  the 
benefit  of  all  the  creditors,  and  distributes  the 
fund  to  all,  in  proportion  to  their  respective 
demands." 

What,  then,  was  the  character  of  the  mort- 
gage from  Allen  to  Emerson?  On  its  face  it 
oecured  an  absolute  obligation  to  pay  two 
notes,  one  of  $8,000  and  the  other  of  $10  500. 
The  court,  however,  found  that  the  considera- 
tion for  the  $8,000  note  was  the  promise  of 
Emerson  to  pay  an  indebtedness  of  the  maker 
in  that  sum  to  the  Rowes,  and  for  which  Emer- 
son was  surety,  and  that  the  consideration  for 
the  $10,000  note  was  the  promise  of  Emerson 
to  pay  au  indebtedness  of  the  maker  in  that 
sum  to  the  bank,  and  for  which  he  was  in  no 
way  previously  liable.  Hence,  aside  from  the 
promise  of  Emerson  to  pay  the  Rowes  and  the 
bank  the  amounts  named  there  was  no  consid- 
eration for  the  mortgage,  and  it  would  have 
been  void  as  against  creditors,  under  section 
6344,  Rev.  Stat.;  and  the  court  would  have 
been  required  to  set  it  aside,  as  prayed  for  by 
the  plamtiff  in  his  original  petition.  The 
promise,  however,  of  the  mortgagee  to  pay 
these  debts  furnished  a  sufficient  consideration 
for  the  promise  of  the  mortgagor,  evidenced 
by  the  notes,  and  took  the  mortgage  out  of  the 
operation  of  the  section  just  referred  to.  But 
what  was  the  nature  of  this  promise?  Allen 
was  not  actually  indebted  to  Emerson  in  any 
sum,  and  would  not  be  until  Emerson  should 
perform  his  promise  by  paying  Allen's  indebt- 
edness to  the  creditors  named.  It  is  therefore 
evident  that  the  promise  of  Allen,  evidenced 
bv  the  notes,  was  a  promise  of  repayment  to 
Emerson  of  the  amounts  he  should  pay  for 
Allen  on  his  indebtedness  to  the  creditors 
named,  and  that  the  mortgage  was  designed  to 
secure  the  performance  of  this  promise  of  re- 
payment. Without  making  these  payments, 
Emerson  would  have  had  no  right,  in  equity, 
to  foreclose  the  mortgage;  so  that  it  was  sim- 
ply a  mort<jage  of  indemnity  given  Emerson 
to  secure  hinTin  the  performance  of  his  prom- 
ise to  pay  certain  creditors  of  Allen,  and,  as 
we  shall  show,  inured,  in  equity,  to  the  bene- 
fit, not  only  of  the  Rowes,  to  whom  he  was  a 
debtor,  as  the  surety  of  Allen,  by  an  express 
promise,  but  also  to  the  bank,  since,  by  prom- 
ising to  pay  its  claim  in  consideration  of  the 
^execution  of  the  mortgage,  the  promise  be- 
came obligatory  upon  the  acceptance  of  the 
mortgage,  and  the  bank  had  the  right  to 
adopt  the  promise,  and  enforce  it,  to  the  ex- 
tent it  would,  had  the  promise  been  made  di- 
rectly to  it.  Thompson  v.  Thompmn^  4  Ohio 
St.  383;  Emmiii  v.  Brophy,  42  Ohio  St.  82. 
In  other  words,  upon  the  acceptance  of  the 
mortgage,  Emerson,  by  reason  of  his  promise 
to  pay  these  creditors,  stood  in  the  relation  of 
a  surety  for  the  Aliens,  not  only  upon  their 
indebtedness  to  the  Rowes,  but  also  to  the 
bank. 

It  is  a  well-settled  rule  in  equity  that  where 
a  surety,  for  hfe  own  indemnity,  takes  a  col- 
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lateral  security  from  his  principal,  such  secur- 
ity is  regarded,  in  equity,  as  a  trust  lor  the 
better  security  of  the  debt,  and  chancery  will 
compel  the  execution  of  the  trust  for  the  bene- 
fit of  the  creditor.  Story,  Eq.  Jur.  §  502.  and 
cases  cited;  Vail  v.  Foster,  4  W.  Y.  812;  KeUy 
V.  Hernck,  181  "Mass.  378:  Qreen  v.  Dodge,  6 
Ohio,  80;  Eflstman  v.  Foster,  8  Met.  19;  Pari$ 
V.  Hulett,  26  Vt.  308;  Chamberlain  v.  St.  Paul 
&  B,  0.  R,  Co.  92  U.  8.  299,  28  L.  ed.  716; 
Heath  v.  Hand,  1  Paige.  829,  2  L.  ed.  667. 

The  rule  is  not  limited,  but  applies  as  well 
to  one  standing  in  the  situation  of  a  surety  as 
to  one  standing  strictly  and  formally  in  that 
relation.  Thus  in  Curtis  v.  Tyler,  9  Paige, 
432,  4  L.  ed.  702,  where  the  owner  of  a  mort- 
gage had  assigned  the  same,  and  covenanted 
with  the  assignee  that  it  was  due  and  collecti- 
ble, and  subsequently  took  the  bond  of  a  third 
person  as  a  further  security  for  the  payment 
of  the  amount  due  upon  such  mortgage,  it  was 
held  by  Chancellor  Walworth  that  the  assignee 
of  the  mortgage  was,  in  equity,  entitled  to  the 
collateral  bond  for  the  security  of  the  morb' 
gage  debt,  on  the  principle  that  where  a 
surety,  or  one  standing  in  the  situation  of  a 
surety,  for  the  payment  of  a  debt,  receives  a 
security  for  his  indemnity,  the  principal  credi- 
tor is,  in  equity,  entitled  to  the  full  benefit  of 
that  security;  and  it  makes  no  difference,  as  he 
said,  that  such  principal  creditor  did  not  act 
upon  the  credit  of  such  security  in  the  first  in- 
stance, or  even  know  of  its  existence.  And 
he  cited  the  case  of  Ex  parte  Perfect,  Montagu, 
Bankr.  Rep.  25,  where  it  was  decided  by  the 
vice  chancellor  of  England  that  the  indorser 
of  a  bill  of  exchange  had  an  equitable  claim 
to  property  deposited  with  the  drawee  as  se- 
curity against  the  payment  of  the  bills  ac- 
cepted by  him.  So  in  Kramefi  ^PP-*  87  Pa. 
71,  where  one  King,  residing  in  Pittsburgh, 
agreed  to  accept  paper  to  be  drawn  on  htm  by 
one  Baker,  In  consideration  of  pig  metal  to 
be  shipped  him,  and  for  his  better  security, 
took  a  judgment  note  on  which  a  judgment 
was  obtained,  and  a  levy  made,  from  which 
money  was  realized  by  a  sale  of  the  property, 
it  was  decided  that  the  holders  of  the  accept- 
ances were  entitled  to  the  benefit  of  the  secur- 
ity taken  by  King,  although  at  the  time  of 
taking  the  acceptances  they  had  no  knowledge 
of  the  existence  of  the  security;  citing  and  re- 
lying on  Cvrtis  v.  7)/ler,  and  emphasizing  the 
factlhat  the  rule,  as  there  stated  and  applied, 
includes  all  standing  in  the  situation  of  surety, 
and  not  merely  such  as  technically  occupy  that 
relation.  Thompson,  J.,  in  deliverins:  the 
opinion,  said:  "The  authorities  place  the 
principle  upon  the  ground  that,  as  the  security 
is  a  trust  created  for  the  better  securing  of  the 
debt,  it  attaches  to  it.  and  hence  it  is  that  it 
may  be  made  available  by  the  creditor,  al- 
though unknown  to  him  at  the  time  of  the  pur- 
chase of  the  security  for  which  it  may  have 
been  given  as  an  indemnity.  The  effect  of 
such  a  transaction  is  the  placing  of  means  in 
the  hands  of  the  surety  by  the  principal  debtor 
to  meet  liability  on  account  of  his  contract  of 
suretyship.  It  is  consequently  a  trust  for  that 
specific  purpose,  and  equity  will  control  the 
legal  title  to  it  in  the  hands  of  the  surety,  so 
that  it  may  be  applied  to  the  object  intended, 
viz.,  the  payment  of  the  debt  to  the  holder." 
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And  so  in  Orant  t.  Ludlow,  8  Ohio  St.  1,  20, 
it  was  held,  upon  the  same  principle,  that 
where  an  agent  employed  by  his  principal  to 
take  security  from  a  debtor  of  the  principal  so 
negligently  conducted  himself  in  taking  the 
security  as  to  become  liable  to  the  principal, 
and  thereupon  took  a  mortgage  from  the  debt- 
or to  indemnify  himself  against  such  liability, 
such  mortgage  inured,  in  equity,  to  the  ben> 
efit  of  the  principal,  and  could  be  enforced  by 
him  against  a  sutisequent  mortgagee  of  the 
same  property. 

These  cases,  and  the  principle  upon  which 
they  proceed,  make  it  clear,  as  we  think,  that 
Emerson,  in  accepting  the  mortgage  as  indem- 
nity against  loss  in  the  performance  of  his 
promise  to  pay  the  bank,  became  within  the 
meaning  of  section  6348,  Rev.  Stat,  an  assig- 
nee of  the  property  covered  by  the  mortgage 
io  trust  for  the  benefit  of  the  bank,  and,  as  a 
consequence  of  the  provisions  of  that  section, 
held  it  in  trust  for  all  the  creditors  of  Allen, 
according  to  the  amount  of  their  respective  de- 
mands. The  fact  that  a  surety  has  the  right 
to  take  indemnity  by  way  of  mortgage  from 
bis  principal  is  of  no  avail,  so  far  as  he  as- 
sumed the  indebtedness  to  the  bank.  For  this 
indebtedness  he  was  not  previously  liable  as 
surety;  and,  as  said  by  the  judge  delivering 
the  opinion  in  Bloom  v.  NoggU,  the  statute  can- 
not be  evaded  by  assuming  a  liability  as  surety 
for  the  insolvent  debtor,  as  part  of  the  transac- 
tion by  which  the  mortgage  is  given.  He 
might  safely  have  secured  his  liability  for  Al- 
len to  tbeliowes;  but  havinggone  beyond  this, 
and  accepted  a  mortgage  intended  to  secure 
another  creditor,  he  became,  by  force  of  the 
statute,  a  trustee  for  all,  and  in  respect  to  all 
the  property  covered  by  the  mortgage.  Hark- 
fader  v.  Leihy,  4  Ohio  St.  602,  618.  And  his 
liability  in  this  regard  is  to  be  determined,  not 
by  subsequent  events,  but  by  the  nature  of  the 
transfer  at  the  time  it  was  made.  If  by  its 
terms,  or  necessary  implication,  it  made  him 
h'able  to  account  to  another  creditor  of  the 
debtor,  it  is  an  assignment  in  trust,  within  the 
meaning  of  the  statute.  Dickson  v.  Rawson,  5 
Ohio  St.  218.  224. 

We  are,  however,  confronted  with  the  case  of 
BagaUy  v.  Waters,  7  Ohio  St.  359.  But  that 
case  is  plainly  distinguishable  from  the  case 
before  us.  There.  Asa  B.  Waters,  being  in- 
solvent, made  an  absolute  sale  of  certain  prop- 
erty to  his  brother.  Israel  I.  Waters,  In  con- 
sideration of  his  agreement   to  pay  certain 


named  creditors  of  the  grantor.  The  decision 
was  placed  on  the  ground  that  the  sale  was  an 
absolute  one.  conferring  on  the  purchaser  the 
right  to  dispose  of  the  property  as  his  own, 
subject  to  no  trust  whatever  in  favor  of  the 
preferred  creditors.  In  this  view  of  the  case, 
It  is  hard  to  find  any  objection  to  the  decision. 
It  was  upon  this  ground  that  the  judge  deliv- 
ering the  opinion  distinguished  the  case  from 
the  previous  decisions  of  the  court  on  the  same 
subject.  Referring  to  these  cases,  he  said: 
**  In  each  of  them  it  will  be  found  that  the  as- 
signee held  the  property  as  mortgagee,  or  oth- 
erwise, in  part  at  least,  merely  to  secure  other 
cieditors  besides  himself,  or  was  to  account 
for  a  residuum  to  the  assignor.  Such  instru- 
ments might  well  be  declared  assignments  in 
trust."  In  the  case  before  us  there  was  not  an 
absolute  sale.  The  debtor  executed  two  notes, 
and  secured  them  by  mortgage.  The  only 
consideration,  as  we  have  Siown,  for  these 
notes,  was  the  promise  of  the  mortgagee  to  pav 
the  Rowes  and  the  bank,  and  the  court  found, 
as  a  matter  of  fact,  that "  the  purpose  in  the 
execution  of  said  two  notes  and  mortgage  was 
to  provide  for  the  payment  of  said  debts  to 
said  Rowe  and  said  bank."  We  have  shown, 
if  anything  can  be  established  by  reason  and 
authority,  that  a  security  so  taken  inures  to  the 
benefit  of  the  creditor,  and  that  he  may  hold 
the  person  receiving  it  as  a  trustee,  bound  in 
equity  to  account  for  it.  But,  in  addition  to 
this,  the  debtor  retained  an  interest  in  the 
property.  He  still  remained  liable  on  his  in- 
debtedness to  the  Rowes  and  the  bank,  and 
hence,  as  mortgagor,  had  the  right  to  have  the 
property  applied  to  the  payment  of  these  cred- 
itors, in  exoneration  of  himself,  and,  if  not  so 
applied,  had  the  right  to  have  the  mortgage 
delivered  up  and  canceled;  and  of  this  right 
the  creditors  whose  debts  were  to  be  paid 
could  have  availed  themselves,  on  the  ground 
that  the  property  was  subject  to  a  trust  in 
favor  of  their  debtor,  which,  in  equity,  inured 
to  their  use.  So  that,  viewed  in  any  light, 
Emerson,  by  accepting  the  mortgage,  became, 
under  the  terms  of  the  agreement,  a  trustee  .of 
the  property  for  the  creditors  he  promised  to 
pay,  which  the  statute  enlarges  into  a  trust  for 
the  benefit  of  all  the  creditors  of  the  insolvent. 

Judgment  reversed,  and  judgment  for  the 
plaintiff  in  error,  and  cause  remanded  to  the 
court  of  common  pleas  to  carry  this  judgment 
into  execution. 

Motion  for  rehearing  denied. 
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!•  A  contract  to  procure  evidence  from 
an  absconding  insolvent  debtor  and 


others  to  show  that  a  transfer  of  his 
property  was  without  consideration 

and  that  the  transferee  know  of  his  insolvency, 
which  evidence  Is  to  Oe  used  for  recovcrinff  the 
^'ebtor's  property  by  a  creditors'  Irtll,  a  share  of 
the  proceeds  of  which  is  to  t>e  given  as  compen- 
sation  for  such  services,  is  void  on  grounds  of 
public  policy  because  it  tends  to  subornation 
of  perjury.  • 


VoTE.^Validity  of  contracts  to  procure  testimony. 
In  the  matter  of  this  note  to  avoid  prolixity  care 
has  been  taken  to  exclude  cases  relatioerto:  con- 
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I  tracts  to  withhold  evidence;  ordinary  rewards;  ex- 
pert witness  fees;  payment  of  witnesses  for  loes  of 
I  time  and  expenses;  competency  of  wltnessas  bj 


See  also  21  L.  R.  A.  G17;  24  L.  R.  A.  20G ;  25  L.  R.  A.  87. 
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8<  One  who  himlslied  testlmoBy  mider 
»  contract  for  »  share  of  the  proceeds 

I  of  litigation  but  whioh  was  void  as  affaJnst 
poJioy,  cannot  recover  any  part  of  such  proceeds 
if  his  only  claim  thereto  arises  out  of  such  con- 
tract J 

(January  19, 1806.) 

APPEA.L  by  complainant  from  a  Judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  Judgment  of  the  Circuit  Court  for 
Cook  County  which  sustained  a  demurrer  to 
the  complaint  in  a  suit  brought  to  compel  de- 
fendants to  pay  over  to  plaintiff  a  sum  of 
money  in  accordance  with  a  contract  by  which 
they  undertook  to  pay,  if  plaintiff  procured 
certain  evidence  for  use  in  a  lawsuit  m  which 
they  were  interested.    Affirmed. 

Statement  by  Shope*  /..* 

This  was  a  proceeding  on  the  equity  side  of 
the  court.  Only  such  parts  of  the  bill  need  be 
eiven  as  will  raise  the  single  point  decided.  It 
M  alleged  that  one  Smith,  a  merchant  at 
Omaha,  Neb.,  had  become  indebted  to  diverse 
persons,  banks,  and  firms  in  sums  aggregating 
|!^5,000,  and  transferred  his  business,  stock  of 
goods,  "and  all  that  apparently  pertained  to 
the  same,"  to  one  Lowey,  and  immedlatelv 
absconded  to  Canada,  leaving  his  debts  unpaid. 
Suits  had  been  brought  by  certain  Nebraska 
creditors;  and  in  one,  at  least,  affecting  the 
validity  of  such  transfer,  a  verdict  or  finding 
bad  been  rendered  adversely  to  the  creditors, 
and  was  at  the  time  of  making  the  contract  re- 
ferred to  pending  on  motion   for  new  trial. 


That  it  was  desired  by  the  creditors  con- 
cerned in  such  litigation,  ''and  in  which  was 
involved  the  question  of  the  fraudulent  char- 
acter of  the  transfer  of  said  property,  .  .  . 
that  said  Smith  should  give  his  testimony  in 
said  cause,  and  should  furnish  affldavics  show- 
ing the  alleged  fraudulent  character  of  said 
transfer  by  said  Smith  to  said  Lowey.**  Ap- 
pellees, a  firm  of  Chicago  lawyers,  were  em 
ployed  by  and  represent^  certain  Chicago,  and 
other,  creditors;  and  they,  representing  such 
creditors,  also  desired  "that  the  testimony  and 
co-operation  of  said  Smith  should  be  secured  in 
their  behalf,  for  the  purpose  of  sustaining  the 
litigation  as  to  the  fraudulent  transfer  of  said 
property  by  said  Smith  to  said  Lowey."  The 
bill  then  alleges  the  business  and  friendly  rela- 
tions existing  between  appellant  and  said 
Smith,  and  the  fact  that  correspondence  had 
been  maintained  between  them  since  his  ab- 
sconding, which  lead  appellees  to  confer  with 
appellant,  to  interest  him  to  induce  Smith  to 
return  to  the  United  States,  and  give  such 
affidavits  and  testimony  in  the  Omaha  litiga- 
tion, and  in  such  other  suits  as  might  be  insti- 
tuted by  or  on  behalf  of  the  creditors  of  Smith 
to  reach  said  property,  or  the  avails  thereof,  in 
the  hands  of  Ix)wey,  or  others.  As  a  result 
appellant  twice  visited  Smith,  in  Canada,  on 
the  last  visit  being  accompanied  bv  appellee 
D.  K.  Tenney.  The  proposals  were  laid  before 
Smith,  and  such  negotiations  bad  that  on  the 
last  visit  the  affidavit  of  Smith  was  obtained, 
brought  to  Chicago,  and  delivered  by  appellant 
to  said  Tenney.  Thereupon  the  contract,  the 
terms  of  which  had  been  previously  agreed 


reason  of  Interest,— all  of  which  Is  interesting  bat 
Is  not  properly  within  the  scope  of  the  questions 
decided  in  the  main  case. 

It  seems  that  a  contract  to  disclose  information 
that  exists  in  the  knowledge  of  the  informer  as 
that  a  certain  deed  or  will  is  of  record,  will  be  ordi- 
narily held  good  where  the  Informer  is  not  forbid- 
den by  reason  of  his  relation  or  employment  from 
divulging  the  information.  While  a  contract  to 
procure  evidence  or  witnesses  to  prove  a  particular 
point  in  issue  in  court  will  be  ordlnarly  held  in- 
valid. 

*  Agnemet^  for  diseloaure  of  information. 

A  contract  based  on  information  given  by  an  ab- 
stracter of  an  outstanding  title  to  land,  in  the  ad- 
verse possession  of  another  so  that  he  may  buy  the 
land  is  valid,  even  if  the  vendee  brings  suit  on  the 
Information  thus  obtained.  Lucas  v.  Pico,  65  CaL 
IM. 

An  agreement  to  pay  a  party  to  furnish  evidence 
and  papers  to  prove  that  the  mortgage  sought  to 
be  foreclosed  had  been  paid  by  him,  was  sustained, 
in  the  absence  of  evidence  showing  any  corrupt  in- 
tention or  purpose  to  procure  false  testimony. 
WelUngton  v.  KeUy,  W  N.  Y.  648. 

Information  given  by  a  third  party,  of  the  names 
of  witnesses  who  will  prove  a  certain  fact  bene- 
ficial to  the  promisor,  is  a  good  consideration  for 
a  note  given  to  the  informer.  Chandler  v.  Mason, 
t  Vt.  193;  Wilkinson  v.  Olieveira,  1  Blag.  N.  a  490; 
Oobb  V.  Cowdery,  40  Vt.  26, 94  Am.  Dec.  370. 

AfffunufnU  to  procwrt  eofdenee  or  UTttnewes  to  be 
used  An  a  autt, 

An  agreement  in  consideration  of  a  large  sum  of 
money  to  procure  witnesses  for  a  party,  or  to  pro- 
cure them  to  swear  to  a  particular  fact,  is  illegal 
and  void.   Patterson  v.  Donner,  48  Cal.800. 
19  L.  R  A, 


A  contract  by  a  clerk  of  the  board  of  aldermen 
to  furnish  information  to  taxpayers  showing  that 
illegal  taxes  had  been  collected,  to  be  paid  for  by  a 
division  of  the  fees,  in  order  to  bring  suit,  is  invalid 
and  forbidden  by  public  policy.  Lucas  v.  Allen,  80 
Ky.681. 

A  contract  with  county  offlcers  to  hunt  up  and 
provide  evidence  in  a  suit  against  the  county  to 
determine  the  result  of  an  election  whereby,  the 
county  waste  pay  so  much  for  proving  that  a  cer- 
tain number  of  votes  cast  was  illegal,  and  the 
further  sum  of  $1,200,  contingent  oh  successful  ter- 
mination of  the  suit,  is  only  a  contract  to  pay  pro- 
fessional procurers  of  evidence  and  is  void.  Gil- 
lett  V.  Logan  Oounty  Suprs.  07  HI.  250. 

An  agreement  by  a  stranger  to  a  case  to  procure 
evidence  to  substantiate  that  a  party  to  an  action 
had  been  defrauded,  so  that  he  could  recover,  in 
consideration  of  receiving  part  of  the  proceeds,  is 
illegal  and  void.    Stanley  v.  Jones,  7  Blng.  360. 

A  contract  to  furnish  to  a  party  who  was  igno- 
rant, documents  showing  that  be  was  an  heir  where 
there  was  no  suit  pending,  on  consideration  of  re- 
ceiving one  third  of  the  property,  is  valid;  but 
where  the  party  further  agrees  to  supply  evidence 
in  case  proceedings  are  taken  at  law,  and  to  re- 
ceive compensation  in  case  of  sucoessful  termina- 
tion of  the  suit,  it  is  contrary  to  public  policy  and 
void.    Sprye  v.  Porter,  88  Bng.  "L.  &  Bq.  67. 

A  contract  to  furnish  evidence  to  maintain  a  suit, 
for  which  the  party  providing  tbesame  Is  co  be  paid 
a  part  of  the  proceeds  recovered,  is  void.  Keynell 
V.  Sprye,  I  DeG.  M.  &  0. 680, 21 L.  J.  Ch.  633:  Powell 
V.  Knowler,  2  Atk.  224. 

A  contract  to  furnish  evidence  to  enable  a  party 
to  receive  the  dividends  from  an  estate  on  the  ap- 
pointment of  a  certain  administrator  as  next  of 
kin  to  the  deceased  is  invalid.  Parker  v.  Baylls,  S 
Boa.  ft  P.  78. 
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upon.  WAS  drawn  ap  and  signed,  a  copy  of 
vbicb  puipuris  to  be  attached  to  the  bill  as  an 
exhibit.  It  is  alleged  to  bear  date,  and  to  have 
been  exeouted,  May  5,  1886,  and  provides  that 
appellees  or  said  Tenney  should  endeavor  to 
get  control  of  all  of  the  claims  against  said 
Smith,  with  power  to  compromise  the  same  as 
follows:  ''The  claim  of  J.  V.  Parwell  &  Co. 
and  A.  8.  €lage  &  Co.  at  par;  the  claims  of  the 
Omaha  banks  at  50  cents  on  the  dollar;  claims 
of  other  attaching  creditors,  up  to  the  amount 
of  $78,000,  at  thirty  cents  on  the  dollar;  aod 
all  other  claims  at  twenty  cents  on  the  dollar." 
And  appellant  undertook  and  agreed  on  his 
part,  as  alleged,  "to  furnish  the  affidavits  of 
L.  L.  Smith,  Fred  W.  Fuller,  alias  Fullen,  and 
Frank  C.  Moies,  of  the  facts  of  the  sale  by 
Smith  to  Lowey,  showine  clearly  that  no  con- 
sideration was  paid  by  Lowey,  and  that  he 
knew  of  Smith's  insolvency,  to  be  used  on 
motion  for  new  trial  in  the  case  of  Oolev.  Mil- 
ler; and  that  the  testimony  of  said  witnesses, 
either  Id  person  or  by  depositions,  should  be 
given,  of  like  tenor,  to  be  used  upon  the  next 
trial,  or  any  other  le^l  proceedings  instituted 
by  said  Tenney  against  said  Lowey."  And 
'*tbat  for  such  consideration  it  was  agreed  that 
your  orator  [said  €k)odrich]  should  have  one 
quarter  of  au  money  realized  upon  their  said 
claims  out  of  the  property  transferred  by  said 
Smith  to  said  Lowey,  or  in  any'litigation  with 
said  Lowev  or  Cole,  in  respect  to  the  same,  and 
tbe  same  sLould  be  paid  to  said  GkxKJrich  [ap- 
pellant] as  fast  as  the  money  should  be  collect- 
ed; two  thousand  dollars  thereof  to  be  retained 
by  said  Tenney  on  account  of  costs  and  ex- 


penses; Smith  to  be  released  by  the  consenting 
creditors  from  any  right  they  might  have  to 
arrest  him,  and  from  their  claims  entirely^ 
when  such  evidence  should  be  procured  and 
given,"  etc.  The  bill  alleges  that  appellant 
obtained  the  affidavits  of  said  Fuller  and  Moies, 
and  the  further  affidavit  of  Smith,  and  delivered 
them  to  said  Tenney,  "and  which  were  ac- 
cepted and  approved  by  said  Teuney,  as  in  all  . 
respects  according  to  the  wishes  and  purposes 
of  said  defendants,  [appellees,]  and  a  satisfac- 
tory compliance  with  the  terms  and  conditions 
of  said  agreement"  And  that  appellees,  by 
means  of  a  circular  letter  addressed  to  Smith  8 
creditors,  etc.,  had  by  the  17tb  dav  of  May, 
1866,  obtained  control  of  claims  to  t^e  amount 
of  1125,000;  that  Smith  under  an  arrangement 
procured  by  appellant  with  certain  of  his 
creditors  that  they  would  procure  persons 
to  go  baU  for  him  ir  he  should  be  arrested  by 
other  creditors,  had  returned  to  Chicago,  and 
on  said  day  executed  and  delivered  to  said  D. 
K.  Tenney,  as  trustee  for  creditors,  his  judg- 
ment note  for  the  sum  of  $125,600,  the  sum  of 
$500  being  added  as  an  attorney's  fee;  that 
judgment  was  entered  up  thereon,  and  an  exe- 
cution being  returned  nuUa  bona,  a  creditor'a 
bill  was  filed  against  said  Smith,  Lowey,  and 
others  to  subject  said  property  transferred  by 
Smith  to  Lowey,  and  the  avails  thereof,  to  the 
payment  of  said  judgment,  upon  the  grounds 
that  said  transfer  was  without  consideration^. 
and  fraudulent  as  against  creditors.  It  is  fur-^ 
ther  alleged  that  appellant  "gave  diligent  at- 
tention to  the  securing  of  the  testimony  of  the 
said  Smith  and  said  Fuller,  alias  Pullen,  and 


An  agreement  to  famish  evidenoe,  and  to  have  a 
eondngent  fee,  proportioned  on  the  basis  of  recov- 
ay,  l8  void,  ^oardman  v.  Thompson,  26  Iowa,  487. 

But  an  agreement  to  pay  a  deputy  sheriff  of  a 
oounty  other  than  ttiat  where  the  crime  was  oom- 
mltted  and  where  he  had  no  legal  duty  to  perform 
la  the  matter  for  famishing  evldenoe  which  would 
iood  to  the  conviction  of  persons  implicated  in  the 
eommiaslon  of  the  crime,  and  covering  the  ex- 
penses of  investigating  and  discovering  evidence, 
was  upheld  in  Harris  v.  More,  70  CSol.  602, 

AoreetMnts  vfUh  vHtnetses, 

Where  persons  under  a  Joint  indictment  for  ob- 
tiining  notes  by  false  pretenses  had  also  been  sued 
civiily  for  the  amount  of  tbe  notes  and  bankruptcy 
proceedings  were  pending  against  the  maker,  an 
agreement  with  one  defendant  to  testify  fully  and 
frankly  in  all  these  suits  was  held  valid, when  made 
in  coaaidemtion  of  the  promise  of  the  district  at- 
torney, who  was  also  counsel  for  the  bankrupt,  to 
recommend  a  noL  pros,  as  to  him  and  to  enforce 
any  civil  Judgment  obtained  against  him  only  to  the 
amount  of  $1,000  which  he  could  pay  with  one  of 
the  notes  in  question,  and  that  for  anything  which 
he  paid  he  should  have  control  of  the  Judgment 
against  his  oodef  endant.  Nickclson  v.  Wilson,  60 
N.  Y.  SOBS,  reversing  1  Hun,  815. 

But  an  agreement  that  a  party  should  give  evi- 
deooe  for  the  government,  under  the  direction  of 
an  attorney  against  other  parties  on  consideration 
of  being  permitted  to  plead  guilty  to  the  lowest  de- 
gree of  crime  charged  against  him,  and  to  receive 
the  lowest  penalty,  and  if  sueoesBf  uJ  la  that,  to  pay 
the  attorney  a  large  sum,  is  void,  and  the  Federal 
statute  authorising  the  compromise  of  crimes  will 
not  be  aided  in  a  state  court  on  such  a  contract. 
Wight  V.  Rindskopf ,  4S  Wis.  844. 
10L.R.A. 


A  witness  who  contracted  to  prepare  medical 
evidence  as  a  surgeon  and  attend  and  assist  io  a 
trial  in  the  court  without  any  further  process  is  li- 
able in  damages  for  failing  to  do  so.  Yeatman  v. 
Dempsey,  7  C.  B.  N.  &  828. 

But  a  contract  by  which  a  physician  Is  to  receive 
a  certain  amount  for  presenting  the  case  of  an  in- 
jured party  to  a  railroad  company,  so  as  to  show 
the  amount  of  injuries,  and  for  which  the  physi- 
cian is  to  be  paid  in  proportion  to  the  amount  re- 
ceived, is  illegal  and  invalid.  Thomas  v.  Gaulkctt» 
67  Mich.  302. 

A  contract  to  pay  a  patent  expert  witness  an 
amount,  conditioned  on  a  recovery  in  the  action  is 
invalid  and  void.    Pollak  v.  Gregory,  9  Bosw.  118. 

A  promise  to  pay  a  witness  to  remain  in  the  state 
to  attend  court  the  sum  of  $150,  but  the  amount  to 
be  diminished  one  half  in  the  event  of  the  promisor 
failing  to  recover.  Is  invalid.  Lawkins  v.  Gill,  10 
Ala.  206. 

A  contract  by  two  parties  having  tbe  same  ques- 
tion Involved  that  one  should  litigate  and  the  other 
should  contribute  one  half  the  expenses,  is  not  in- 
valid even  if  the  contributor  testifies  for  the  other 
party.    Dorwin  v.  Smith,  86  Vt.  69. 

An  agreement  made  by  a  party  to  surrender  a 
release  that  was  executed  to  him  by  a  litigant  so 
that  he  would  be  competent  to  testify,  is  fraudu- 
lent and  void.  Crosier  v.  Acer,  7  Paige,  137, 4  L.  ed. 
97. 

But  a  substituted  guaranty  given  that  a  prior 
guarantor  should  be  released  so  as  to  render  him  a 
competent  witness  is  valid,  when  it  is  not  shown 
that  the  second  guarantor  is  to  be  indemnified  by 
tbe  first  guarantor.  Small  v.  Mott,  22  Wend.  408» 
20  Wend.  212. 

An  agreement  to  pay  an  attorney  is  not  void  not- 
withstanding he  is  expected  to  testify.  Ferry  v. 
Dicken,  106  Fa.  83.  L  T. 
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to  said  Moies,  to  be  used  on  the  hearing  of  said 
cause,  and  in  tbe  progress  thereof,  and  all  such 
afladavits  as  were  called  for  or  required  by  said 
defendants  [appellees]  during  the  progress  of 
said  cause,  and  did  and  performed,  to  tbe  satis- 
faction of  said  defendants,  all  that^vas  required 
by  tbem  .  .  .  under  and  pursuant  to  the 
terms  of  .  .  .  said  agreement."  It  is  al- 
leged that  Smith,  Fuller,  and  Moies  each 
attended,  and  gave  testimony  and  affidaTits  in 
said  cause,  when  required  to  do  so,  etc.  The 
result  is  alleged  to  have  been  a  decree  on  tbe 
28tb  of  May,  1888,  two  years  after  filing  the 
bill,  in  favor  of  Tenney,  etc.,  and  against 
Lowey,  for  tbe  sum  of  $li7,4l6.G6,  and  which 
was  on  the  6th  day  of  December,  188«,  received 
by  said  Tenney,  amounting  at  that  date,  prin- 
cipal and  interest,  to  $120,600,  "or  thereabout." 
Thirty  thousand  dollars,  or  one  fourth  of  the 
sum  collected,  less  |500,  presumably  the  attor- 
ney fee  included  in  tbe  note,  is  alle&red  to  have 
become  immediately  due  and  payable  to  appel- 
lant under  said  contract;  and  it  is  to  enforce  an 
accoun tine: and  payment  of  this  sum,  under  said 
contract  alone,  that  this  bill  is  filed.  There  is 
no  pretense  in  the  bill  of  any  other  or  different 
agreement  by  which  said  money,  or  any  part 
01  it,  would  become  payable  to  appellant,  or 
any  consideration,  other  than  performing  said 
agreement  on  his  part,  moving  to  appellant  for 
its  payment.  Other  parts  of  the  bill  are  suf- 
ficienily  noticed  in  the  opinion  of  the  court. 
A  demurrer  was  interposed  and  sustained,  and 
decree  entered  dismissinj^  the  bill.  On  appeal 
to  the  appellate  court  this  decree  was  affirmed, 
and  the  complainant  prosecutes  this  further 
appeal. 

Messrs,  H.  T.  Helm  and  L.  Helm,  for  ap- 
pellant: 

This  contract  was  not  in  itself  immoral. 

The  undertaking  of  Goodrich  was  simply  to 
reach  a  witness  who  had  gone  beyond  the  lim- 
its of  the  United  States,  and  beyond  the  Juris- 
diction of  the  court,  to  induce  him  to  prove 
the  existence  of  facts  which  were  not  only  be- 
lieved, but  which  were,  to  a  moral  conviction, 
known  to  exist.  A  great  fraud  had  been  com- 
mitted. Tbe  innocent  sufferers  by  that  fraud 
were  helpless  without  tbe  testimony  of  Smith 
and  tbose  associated  with  him.  Tbe  allega- 
tion of  tbe  bill  shows  presumptively  that  Good- 
rich had  some  sort  of  means  or  talent  or  influ- 
ence at  his  command,  by  which  he  could  ob- 
tain tbe  return  of  tbe  fugitive  and  unlock  his 
sealed  lips,  and  prevail  upon  him  to  disclose 
the  true  state  of  facts,  for  the  want  of  which 
the  wrong  and  injustice  of  this  fraudulent  sale 
had  tbus  far  failed  of  being  established. 

It  required  not  onlv  his  talents  and  skill, 
and  the  advantage  of  his  position  resulting 
from  his  acquaintance  and  business  dealings 
with  the  chief  actor,  but  also  expenditure  of 
money,  time,  and  effort  in  journeys  from  Chi- 
cago to  Canada  to  accomplish  tbe  end  which 
was  desired. 

But  tbe  question  of  the  validity  or  invalidity 
of  the  original  contract  is  not  necessarily  in- 
volved in  this  case. 

All  that  was  agreed  to  be  done  has  been 
done.  The  object  sought  has  been  accom- 
plished. Tbe  funds  in  which  each  party  was 
to  be  interested,  have  been  recovered,  and  are 
10  L.  R.  A. 


in  the  hands  of  the  appellees.  The  law  re- 
quires tbem  to  account  for  tbe  sum,  and  disre- 
gards tbe  particular  conditions  and  agreements 
between  tbe  parties,  which  relate  to  that  which 
tbe  appellant  undertook  to  perform  as  a  con- 
sideration for  tbe  agreement  of  the  appellees  to 
render  to  him  bis  share  of  the  moneys  which 
they  together  sought  to  recover. 

WiUson  V.  Owen,  80  Mich.  474:  McBlair  v. 
Gibbes,  58  U.  8.  17  How.  235,  289,  15  L.  ed. 
184,  135;  Tenant  v.  EUioU,  1  Bos.  &  P.  3; 
Farmer  v.  Russell,  Id.  298;  Tracy  v.  Talmage, 
14  N.  Y.  162;  CurtU  v.  Leatitt,  15  N.  Y.  9; 
Pom.  £q.  Jur.  §  408,  and  note  g,  and  cases 
cited  on  pages  440-442;  Thomson  v.  Thomson^ 
7  Ves.  Jr.  470;  lirooks  v.  Martin,  09  U.  8.  3 
Wall.  70,  17  L.  ed.  782;  Murray  y.VanderbiU, 
89  Barb.  141. 

Messrs,  Tenney*  Church  A  Coffeen  for 
appellees. 

Shope*  J.,  delivered  the  opinion  of  the 
court: 

It  is  probable  that  the  demurrer  was  properly 
sustained  upon  tbe  ground  that,  if  the  com- 
plainant had  a  right  of  recovery,  his  remedy 
was  complete  at  law,  and  possibly,  also,  upon 
the  ground  of  laches;  but  we  will  consider  the 
single  question  of  tbe  validity  of  tbe  contract 
sought  to  be"  en  forced.  Ko  good  purpose  can 
be  served  by  a  consideration  of  tbe  allegations 
of  this  bill  setting  up  the  confederacy  and 
fraud  by  which  appellant  was  induced  to  sur- 
render tbe  written  contract  to  Tenney.  It  is 
alleged  tbat  it  was  expressly  agreed  that  the 
surrender  of  the  writing  should  not  abrogate 
the  contract,  or  make  any  difference  as  to  tbe 
rights  of  appellant  thereunder,  but  that  his 
interest  should  remain  tbe  same.  If  the  allega- 
tions of  the  bill  are  true,  the  surrender  was 
made  to  destroy  the  written  evidence  of  appel- 
lant's interest,  because  of  tbe  pretended  fear 
that  his  interest  under  such  a  contract,  if 
known,  would  prejudice  Tenney's  case  against 
Lowey,  and  to  enable  the  attorney  to  more 
safely,  but  falsely,  testify,  if  called  therein, 
that  no  such  contract  existed.  So  with  those 
allegations  which  are  explanatory  of  why 
appellant  himself  falsely  denied  that  there  was 
any  such  contract,  or  that  he  bad  any  interest 
in  the  litigation  against  Lowey,  as  it  is  alleged 
he  did.  when  called  and  examined  in  said 
creditors'  bill  proceeding.  And  tbe  same  is 
true  of  the  allegations  setting  up  the  fraudu- 
lent and  oppressive  acts  and  conduct  by  which, 
after  tbe  rendition  of  tbe  decree  against  Lowey, 
appellant  was  induced  to  execute  and  deliver 
to  Tenney  an  absolute  lelease  and  acquittance 
of  all  claim  or  right  soever  to  money  derived 
under  said  decree.  If  the  interest  tbat  can  be 
claimed  in  respect  of  such  allegations  be  con- 
ceded, tbey  amount  to  no  more  than  that,  be- 
cause of  tbe  fraud  practiced,  the  surrender 
was  ineffectual  to  abrogate  or  destroy  the  con- 
tract; that  appellant  should  not  be  estopped 
from  now  asserting  his  righta  under  said  con- 
tract by  bis  false  denial  of  its  existence;  and 
that  said  release  is,  as  between  appellant 
and  appellees,  fraudulent,  and  should  be  set 
aside,  and  the  contract,  as  originally  made,  be 
held  to  be  in  full  force  and  effect.  The  specific 
prater  of  ibis  bill  is  "that  the  said  contract  so 
delivered  to  said  defendants  may  be  restored  to 
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yonr  orator,  and  the  rights  in  and  under  the 
same  may  be  established  and  coDfirmed,  and 
the  said  release,  so  fraudulently  extorted  from 
your  orator,  be  canceled  and  annulled,  and  for 
naught  held,  and  the  said  defendants  may  be 
required  to  pay  to  your  orator  the  amount  that 
fihftl]  be  found  due  and  owing  .  .  .  under  and 
in  pursuance  to  the  terms  of  said  agreement," 
etc.  The  right  of  recovery,  if  it  exists,  is 
therefore  predicated  solely  upon,  and  involves 
the  enforcement  of  the  contract  set  up  in  the 
bill.  It  is  under  and  by  virtue  of  that  contract 
alone,  that  it  is  sought  to  establish  appellant's 
right  to  the  money;  and  there  is  nothing,  except 
said  agreement,  that  would  give  him  anv  right, 
either  at  law  or  in  equity,  to  demand  tLe  pay- 
ment of  the  25  per  cent  of  the  amount  collected 
of  Lowey. 

The  Ensrlish  reports  as  well  as  American, 
abound  with  cases  holding  that  contracts  are 
illegal  when  founded  upon  a  consideration  con- 
tra honos  mores,  or  against  the  principles  of 
sound  public  policy,  or  founded  in  fraud,  or  in 
contravention  of  Uie  provisions  of  some  Htat- 
ute,  (2  Kent,  Com.  p.  466;)  and  we  need  not  re- 
view the  cases  illustrating  the  application  of 
the  rule.  Thus,  contracts  to  pay  money  to  in- 
fluence legislation,  {Marshall  y.  Baltimore  &  0, 
R  Co.  57  U.  S.  16  How.  314.  14  L.  ed.  953; 
Mias  V.  Mills,  40  N.  Y.  543,  100  Am.  Dec.  535; 
MeBratney  v.  Chandler,  22  Kan.  692,  31  Am. 
Kep.  218;  Bryan  v.  Beynokla,  5  Wis.  200,  68 
Am.  Dec.  55;  Potoers  v.  Bkinner,  34  Vt.  276, 
80  Am.  Dec.  677;)  agreements  founded  upon 
violations  of  public  trust  or  confidence,  {Cooth 
V.  Ja^«m,  6  Yes.  Jr.  12-35;)  contracts  to  i^y 

Sublic  oflacers  for  the  performance  of  official 
uty,  {Odtnealy.  Barry,  24  Miss.  9;)  contracts 
for  the  buying,  selling,  or  procuring  of  public 
ofBce,  (Chesterfield  v.  Jansen,  1  Atk.  852;  Boyn- 
ton  V.  Hubbard,  7  Mass.  119;  Waldo  v.  Martin, 
4  Barn.  &  C.  319;)  agreements  for  the  purpose 
of  stifling  criminal  prosecutions,  (Oorham  v. 
Keyes,  187  Mass.  583;  Henderson  v.  Palmer,  71 
HL  679,  22  Am.  Rep.  117:  Ricketis  v.  Harvey, 
106  Ind.  564;  McMa/ionr.  Smith,  47  Conn.  221. 
86  Am.  Rep.  67;  RoU  v.  Raguet,  4  Ohio,  400, 
22  Am.  Dec.  759;)  agreements  relating  to  civil 
proceedings  involving  anything  inconsistent 
with  the  full  and  impartial  cotirse  of  justice 
therein  (Dawkins  v.  GUI,  10  Ala.  206,)  or  that 
tend  to  pervert  the  course  of  justice,  or  its 
pure  administration  by  the  courts  {Gillett  v. 
Ijogan  County  liuprs,  67  111.  256;  Patterson  v. 
Donner,  48  Cal.  309;)— and  many  others  are 
justly  deemed  contracts  of  turpitude,  contrary 
to  sound  public  policy,  and  void.  1  Story,  Eq. 
Jur.  ^5s  293-8U0;  3  Am.  &Eng.  Encyclop.  Law. 
875-881.  and  notes. 

In  Gillett  v.  Logan  County  Svprs.,  supra, 
the  contracts  were  to  pay  for  procuring  testi- 
mony showing  that  a  certain  number  of  votes 
cast  at  an  election  were  illegal,  and  we  said 
that,  '*on  account  of  their  corrupting  tendency, 
we  must  hold  them  to  be  void,  as  inconsistent 
with  public  policy."  It  was  also  there  said,  in 
effect,  that  such  contracts  created  a  powerful 
inducement  to  make  use  ^f  improper  means  to 
procure  the  testimony  contracted  for,  to  secure 
the  desired  result;  that  they  led  to  the  subor- 
nation of  witnesses,  to  taint  with  corruption 
the  atmosphere  of  courts,  and  to  pervert  the 
course  of  justice. 
19L.&A.' 


In  Patterson  v.  Bonner,  supra,  it  wa» 
agreed,  among  other  things,  that  a  certain  sum 
of  money  should  be  paid,  etc.,  provided  the 
party  procured  *'two  witnesses  to  testify  that 
they  had  seen  what  purported  to  be  a  genuine 
grant"  of  the  land  mentioned,  etc.;  and  it  was 
held  that  the  slipulition  was  immoral,  against 
public  policy,  and  void.  Courts  of  justice 
will  not  enforce  the  execution  of  illegal  con- 
tracts, nor  aid  in  the  division  of  the  profits  of 
an  illegal  transaction  between  associates.  Neu- 
stadt  V.  Hall,  58  111.  172.  It  is  there  said:  '*In 
the  languaj?e  of  Lord  Ellenborough  in  Edgar 
V.  Fowler,  3  East,  222,  we  will  not  assist  an 
illegal  transaction,  in  any  respect.  We  leave 
the  matter  as  we  find  it,  and  then  the  maxim 
applies,  'melior  est  conditio  possidentis.*  "  It 
may  be  insisted  that  it  is  unjust,  as  between 
the  parties,  for  Tenney  to  raise  the  question, 
and  very  dishonest,  towards  appellant,  for 
him  to  take  advantage  of  it;  but,  the  contract 
being  illegal,  no  rights  can  be  enforced  under 
it.  As  said  by  Lord  Mansfield  in  Holman  v. 
Johnson,  Cowp.  341,  "no  court  vnll  lend  its 
aid  to  a  man  who  founds  his  cause  of  action 
upon  an  illegal  or  immoral  act."  The  maxim, 
**ex  turpi  contractu  non  oritur  actio,"  applies 
in  all  such  cases;  and  neither  party,  if  in  pari 
delicto,  can  have  assistance  from  courts  of  jus- 
tice in  enforcing  ttie  contract.  And  the  objec- 
tion may  be  made  by  a  party  in  pari  delicto, 
for  the  defense  is  not  allowed  because  the 
party  raising  the  objection  is  entitled  to  the 
relief,  but  upon  principles  of  public  policy, 
and  to  conserve  the  public  welfare. 

No  better  illustration  can  perhaps  be  found 
of  the  soundness  and  wisdom  of  the  rule,  and 
the  danger  to  be  apprehended  from  its  relaxa- 
tion, than  is  shown  in  this  case.  It  is  appar- 
ent that  Lowey  was  in  equal  peril  of  recovery 
against  him,  whether  he  had  paid  full  and 
honest  value  upon  purchase  of  the  goods  from 
Smith,  or  had  taken  them  in  fraud  of  the 
rigbts  of  the  creditors.  Smith,  a  dishonest 
debtor,  after  cheating  his  creditors,  absconded. 
The  appellant,  as  alleged,  in  consideration  of 
the  agreement  of  Tenney  to  pay  him  25  per 
cent,  practically,  of  whatever  should  be  col- 
lected from  Lowey,  undertook  and  agreed  to 
procure  the  affidavits  of  said  Smith,  of  one 
Fuller,  with  an  alias,  and  one  Motes,  *'of  the 
facts  of  the  sale  by  Smith  to  Lowey,  showing 
clearly  that  no  consideration  was  paid  by 
Lowey,  and  that  he  knew  of  Smith's  insolv- 
ency," "and  that  the  testimony  of  said  wit- 
nesses, either  in  person  or  by  deposition,  should 
be  Given,  of  like  tenor,"  etc.  Copies  of  the 
affidavits  alleged  to  have  been  furnished,  and 
which  it  is  alleged  were  received  as  a  satisfac- 
tory fulfillment  of  appellant's  contract  in  that 
regard,  are  attached  to  the  bill  as  exhibits,  and 
show  that  the  witnesses  testified  up  to  the  high 
mark  set  by  the  contract.  Smith  was  brought 
back  from  Canada,  secured  immunity  from 
arrest  for  his  fraud,  his  debts  canceled,  if  he 
would  testify  as  required;  and  it  is  apparent 
from  the  bUl  that  he  at  least  claimed  a  portion 
of  the  money,  and  was  actually  paid  $14,000. 
And  this  under  the  direction  and  control,  if 
the  bill  be  true,  of  an  attorney,  who  deliber- 
ately laid  the  foundation  for  the  commission 
of  perjury  with  safetv  by  himself.  If  called  to 
testify,  and  advised  the  commission  of  perjury 
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bj  appellant,  and  framed  the  language  in 
-which  he  should  commit  it;  and  the  testimony 
was  procured  by  appellant,  who,  after  plan- 
ning with  the  attorney  as  to  the  wording  of 
his  false  testimony,  deliberately  gave  it,  for 
no  other  reason  than  that  he  was  led  to  believe 
that  his  telling  the  truth  would  endanger  the 
chances  of  success  in  the  litigation  agsinst 
Lowey.  If  transactions  of  this  kind  should 
receive  sanction,  and  contracts  based  upon 
them  be  enforced,  the  suborner  of  perjury 
would  become  a  potent,  if  not  a  necessary, 
factor  in  litigation.  The  fact  that  the  pur- 
chase was  made  in  good  faith  would  be  no  pro- 
tection to  the  buyer.  Premium  would  be  of- 
fered to  the  dishonest  and  unscrupulous,  and 
result  in  the  perversion  of  Justice,  and  bring- 
inff  its  administration  into  deserved  disrepute. 
It  IS  not  enough  that  the  parties  may  have  in- 
tended no  wrong,  or  that  the  testimony  pro- 
duced in  the  case  may  have  been  true.  It  is 
the  tendency  of  such  contracts  to  the  perver- 
sion of  justice  that  renders  tbem  illegal.  It  is 
perhaps  a  singular  fact,  however,  though  un- 
important,  that  this  bill  nowhere  alleges  that 
either  the  attorney  or  appellant  believed,  or 
has  any  reason  to  believe,  the  testimony  of 
Smith  was  in  fact  true.  That,  so  far  as  this 
bill  goes,  seems  to  have  been  a  matter  not  con- 
sidered. That  this  contract  falls  directly  with- 
in the  maxim  before  quoted  is  unquestionable, 
and  by  all  the  authorities  the  court  can  do  noth- 
ing to  enforce  it  by  either  party. 

But  it  is  said  that  Tenney,  having  received 
the  money,  must  account  for  It  to  appellant: 
and  we  are  referred  bv  counsel  to  a  line  of 
cases  holding  that,  although  the  money  may 
have  been  realized  in  an  illegal  transaction, 
yet  where  the  liability  of  the  defendant  to  pay 
it  to  the  plaintiff  arises  upon  some  new  or  in- 
dependent consideration,  unaffected  with  ille- 
gality, and  the  enforcement  of  the  iUegal  con- 
tract is  not  involved,  there  may  be  a  recov- 
ery. None  of  the  cases  referred  to  have  any 
application  to  the  case  at  bar.  As  said  in  Dent 
V.  Ferguson,  182  Q.  8.  50,  83  L.  ed.  242.  in 
commenting  upon  this  line  of  cases:  "In  all 
those  cases  the  court  was  careful  to  distinguish 
and  sever  the  new  contract  from  the  original 
illegal  contract.  Whether  in  the  application 
of  this  principle  some  of  them  do  not  trench 
upon  the  line  which  separates  the  cases  of  con- 
tracts void  in  consequence  of  their  illegality 
from  new  and  subsequent  contracts,  arising 
out  of  the  accomplishment  of  the  illegal  ob- 
lect,  is  not  the  subject  of  inquiry  here."  It 
is  to  be  remembered  the  contract  was,  as  al- 
leged, with  the  defendant  D.  K.  Tenney,  and 
signed  by  him.  and,  as  alleged,  the  money  col- 
lected by  him  as  trustee  for  the  creditors  of 
Smith.  If  the  money  bad  been  paid  to  a  third 
person  for  the  use  or  appellant,  or  there  were 
collateral  circumstances,  disconnected  with 
the  illegal  contract,  out  of  which  an  implied 
promise  to  pay  the  money  to  appellant  would 
arise,  the  cases  referred  to  would  apply.  But 
the  fact  that  Tenney  received  the  money  upon 
the  decree  against  Lowey  would,  independ- 
ently of  the  contract,  raise  no  implied  assump- 
sit in  appellant's  favor.  The  controversy  here 
arises  between  the  parties  to  the  illegal  agree- 
ment, and  appellant  must,  if  at  all,  assert  his 
claim  to  the  money  in  Tenney's  hands  through 
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and  under  that  contract.  Treat  that  as  void» 
as  if  never  made,  and  there  is  nothing  upon 
which  appellant  can  base  a  claim  to  the  money. 
The  case  principally  relied  upon  by  appellunt 
as  sustaining  his  contention  is  mcmair  v. 
Omes,  58  U.  S.  17  How.  282,  15  L.  ed.  132. 
In  that  case  one  Qoodwin  had  an  interest  in  a 
claim  held  by  the  Baltimore  Company  for 
supplies  furnished  in  fitting  out  a  military  ex- 
pedition against  dominions  of  the  Spanish  gov- 
ernment, under  a  contract  in  violation  of  the 
neutrality  laws  of  the  United  States,  and  there- 
fore illegal  Oill  v.  Oliver,  52  U.  S.  11  How. 
529,  13  L.  ed.  799.  In  1829  Goodwin,  for  an 
independent,  valuable  consideration,  assigned 
his  right  and  interest  in  the  claim  to  one  Oliv- 
er. Under  the  convention  of  1839,  "for  the 
adjustment  of  claims  of  citizens  of  the  United 
States  against  the  Mexican  republic."  the  ille- 
gality of  the  contract  was  waived,  and  the 
claim  paid.  The  question  at  issue  was  whether 
the  assignment  to  Oliver  was  valid.  The  court 
found  that  in  determining  the  question  the 
illegalit  V  of  the  contract  with  the  Mexican  gen- 
eral, Mina,  upon  which  the  claim  against 
Mexico  was  based,  was  not  involved,  fts  ille- 
gality had  been  waived  by  the  Mexican  gov- 
ernment, and  payment  of  the  claim  made. 
The  court,  finaing  that  the  assignment  was 
made  for  a  valuable  consideration  paid  by 
Oliver,  and  was  in  itself  untainted  with  ille- 
gality, after  review  of  the  authorities,  held 
that  it  passed  whatever  rights  (Joodwin  had, 
which  might  be  nothing,  if  the  illegality  of 
the  contract  was  interposed,  or  all  that  waa 
claimed,  If  the  promisor  saw  fit  to  waive  it, 
passed  by  the  assignment  to  Oliver.  It  seems 
clear  that  this  case,  in  principle,  can  have  nO' 
application  to  tbe  case  at  bar,  and  is  clearly 
distinguishable  from  a  case  where  it  is  sought 
to  enforce  the  illegal  contract,  or  to  enforce 
one  made  in  aid  or  furtherance  of  a  contract 
so  infected.  Appellantalso  relies  upon  Wilisojh 
V.  Oioen,  30  Mich.  474.  There  the  defendant 
received  money  as  treasurer  of  a  horse- fair  as- 
sociation, for  entrance  fees,  stock  subscrip- 
tions, and  commissions  on  pools  sold,  which 
he  refused  to  pay  over.  It  was  conceded  that 
the  business  m  which  the  money  was  earned 
was  unlawful.  The  plaintiffs,  who  had  or- 
ganized the  association,  brought  an  action  for 
money  bad  and  received.  It  was  held  that 
the  defendant  having  in  fact  received  the 
money  for  the  plaintiffs'  use,  he  could  not  ap- 
propriate it  to  himself,  but  must  account  for 
U.  The  plaintiffs'  case  was  made  out  when* 
they  showed  that  the  defendant  had  received 
the  money  for  their  use.  And  the  court  dis- 
tinguished the  case  from  that  of  Bronaon  A.  <fr 
B.  A890,  V.  Eamadell,  24  Mich.  441,  wbere  the 
attempt  was  to  collect  money  earned  by  illegal 
means,  and  where  the  recovery  must  be  had, 
if  at  all,  in  furtherance  of  the  illegal  transac- 
tion. In  Tenant  v.  EUiott,  1  Bos.  &  P.  8,  a. 
broker  procured  illegal  insurance.  Upon  loss, 
the  insurance  company  paid  the  money  to  the 
broker,  who  refused  to  pay  it  over  to  the  in- 
sured, setting  up  the  illegality  of  the  insur- 
ance. The  plaintiff  was  held  entitled  to  re- 
cover, upon  the  ground  that  the  implied 
promise  of  the  defendant,  arising  from  the 
receipt  by  bim  of  tbe  money,  was  a  new  un- 
dertaking, unaffected  by  the  illegality  of  tb* 


189a 


HCNT  T.  ElNGBTOH. 


877 


Insurance.  So  !n  Sharp  ▼.  Tat/lor,  2  Phil. 
Ch.  801,  a  bill  was  filed  to  recover  a  moiety  of 
freight  monejr  earned  by  a  vessel  engaged  in 
trade  in  violation  of  tbe  navigation  laws,  and 
illegal,  which  money  bad  come  into  the  hands 
of  one  of  the  joint  owners.  The  illegality  of 
the  trade  was  set  up  as  a  defense,  but  it  was 
answered  by  the  lord  chancellor  that  the  plain- 
tiff was  not  seeking  the  enforcement  of  an  !!• 
legal  agreement,  or  compensation  for  tbe  per- 
formance of  an  illegal  voyage,  butwasseeUng 
his  share  of  the  profits  realized,  and  in  the 
hands  of  the  defendant  joint  owner.  It  there 
required  no  enforcement  of  an  Illegal  contract 
or  agreement  to  hold  the  defendant  liable  to 
account  to  the  other  joint  owner.  Tbe  liabil- 
ity arose  from  the  receipt  of  the  money  as  the 
agent  of  the  plaintiff,  in  respect  of  his  moiety. 
The  cases  of  Tenant  v.  Elliott,  supra,  and 
Farmer  Y.  Rtusell,  1  Bos.  &P.  296,  are  referred 
to  as  sustaining  the  distinction  in  this  case.  A 
further  reference  to  this  line  of  cases  will  not 
be  necessary.  Tbe  distinction  between  tbe 
enforcement  of  tbe  illegal  contract,  and  assert- 
ing title  to  money  arising  from  it,  where  there 
is  an  express  contract  to  pay,  upon  sufficient 
consideration,  or  where  the  collateral  circum- 
stances are  such  as  to  raise  an  implied  promise 
to  pay  to  the  plaintiff,  is  recognized,  and  care- 
fully made,  in  practically  all  of  the  cases.  In 
the  case  of  Thtmuon  v.  Thomeon,  7  Yes.  Jr. 
470,  ^>  William  Grant,  master  of  the  rolls, 
drew  the  distinction  with  great  clearness.  A 
sale  of  tbe  commaud  of  an  East  India  Com- 
pany ship  was  made  to  the  defendant,  who 
agreed  to  pay  therefor  an  annuity  of  £200. 
Under  regcuations  adopted  by  the  company  to 
prevent  such  sales,  the  defendant  subsequently 
reUnquished  the  command,  and  was  allowed 
£8,500,  £2,040  of  which  was  delivered  to  an 
•gent  of  the  defendant.    A  bill  was  filed  by 


the  annuitant  for  the  purpose  of  procuring  a 
decree  declaring  the  value  of  the  annuity,  and 
enforcing  its  payment  out  of  tbe  allowance  to 
the  defendant.  The  master  of  the  rolls  found 
the  agreement  for  the  payment  of  the  annuity 
to  be  illegal,  and,  admitting  there  existed  an 
equity  against  the  fund,  if  it  could  be  reached 
through  a  legal  agreement,  said:  "You  have 
no  claim  to  this  money,  except  through  the 
medium  of  an  illegal  agreement,  wbicn,  ac- 
cording to  the  determinations,  you  cannot  sup- 
port. I  should  have  no  difficulty  in  following 
the  fund,  provided  you  could  recover  against 
the  party  himself."  And  after  citing  Tenant 
▼.  Elliott,  mpra,  as  authority  for  the  position 
that,  if  the  company  had  paid  the  money  into 
the  hands  of  a  third  person  for  the  use  of 
the  plaintiff,  he  might  have  recovered,  fur- 
ther observed:  "But  in  this  instance  it  is 
paid  to  the  party,  for  there  can  be  no  differ- 
ence as  to  the  payment  to  his  agent.  Then 
bow  are  you  to  get  at  it,  except  tbrougb  tbis 
agreement?  There  is  nothing  collateral,  in 
respect  of  which,  tbe  agreement  being  out  of 
the  question,  a  collateral  demand  arises.  Hrre 
you  cannot  stir  a  step  but  through  tbe  illegal 
agreement,  and  it  is  impossible  for  tbe  court 
to  enforce  il."  So  here  the  right  of  appellant 
to  recover  of  appellees  depends  solely  upon 
the  contract,  tbe  provisions  of  which  cannot 
be  enforced  in  a  court  of  justice. 

The  unfortunate  delay  of  appellant  in  dis- 
closing the  facts  alleged,  for  more  than  tbree 
years  after  the  facts  occurred,  will  probably 
prevent  their  investigation  where  they  could 
receive  that  attention  their  merit  demands;  and 
the  bill,  not  being  verified,  forms  no  basis  for 
further  investigation  in  this  court.  The  bill 
was  properly  dismissed,  and  the  Jttdgment  of 
the  Appellate  (hurt  loill  be  c^fflrmed. 
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nie  eommon-law  rule  of  descent  that  the 
male  Issne  shall  be  admitted  before 
the  female  applies  in  New  York  to  fflve  an 
iDberitanoe  to  the  son  of  a  granduoole  of  the 
deceased  in  preference  to  mrandaunts  and  their 
deiioendantfl. 

(April  1,  isoa.) 

MOTION  to  confirm  the  report  of  a  referee 
in  proceedings  relative  to  the  surplus 
money  arising  on  the  sale  of  certain  mort- 
gaged estate.    Report  eonfirmed. 

The  findinn  of  tbe  referee   among  other 
things  ^owed  the  following: 


"Third.  That  John  J.  Bradley  In  his  life- 
time was  the  owner  in  fee  of  the  premises 
foreclosed  in  this  action;  and  on  his  death.  In 
August,  1891.  left  him  surviving  the  following 
relatives:  Alice  Kingston  and  Catherine 
Smitb,  grandaunts,  and  who  were  the  sisters 
of  John  J.  Bradley's  paternal  grandmother; 
also  Edward  J.  Mc€k)ugh  (sometimes  called 
Edward  McGoufl:b),  the  son  of  Patrick  Mc- 
Gough,  a  granduncle  who  was  a  brother  of 
John  J.  Bradlev's  paternal  grandmother;  also 
James  McCusker  (sometimes  called  McClos- 
key),  Mary  Cavanaugh  (or  Cavanagh)  and 
Sarah  Ann  Finnan,  children  of  Rose  Mc- 
Cusker^  a  grandaunt  who  was  a  sister  of  John 
J.  Bradley  spatemal  grandmother.  That  said 
Sarah  Ann  finoan  died  leaving  her  surviving 
her  husband,  Hugh  Finnan,  and  five  children, 
Lawrence  Finnan,  James  Finnan,  Mary  Ann 
Finnan,  Rose  Finnan  (wife  of  William  J.  God- 
frey) and  Julia  Finnan:  also  Margaret  Healy 


Nora.— Tbe  above  case  is  almost  a  ouriosity 
amooff  modem  decisions  as  applying  an  ancient 
rule  which  can  rarely  have  application  under  the 
modem  statutory  systems  of  descent.  But  it  Is  of 
Importanoe  aa  showing  the  law  for  oases  which 
19L.R.A. 


the  statutes  do  not  reach.  For  tbe  reason  that  tbe 
decision  is  one  that  cannot  of  ten  be  found.  It  Is 
here  reported,  although  not  made  by  the  court  of 
last  resort 
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and  Mary  Colby,  the  daughters  of  Margaret 
Trainor,  a  grandaunt  who  was  a  sister  of  John 
J.  Bradley's  paternal  prrand mother;  and  also 
James  O'Iseill,  John  O'Neill  and  Edward  O'- 
Neill, the  sons  of  Ann  O'Neill,  a  grandaunt 
^ho  was  a  sister  of  John  J.  Bradley's  paternal 
grandmother.  That  all  the  said  grandaunts  of 
the  deceased  John  J.  Bradley,  except  Alice 
Kingston  and  Catherine  Smith,  are  dead,  and 
that  the  said  granduncle,  Patrick  McGough, 
is  dead." 

"Fourth.  That  there  are  do  other  living  rel- 
atives of  the  said  John  J.  Bradley,  deceased, 
than  those  above  referred  to. 

'•Fifth.  That  the  said  Edward  J.  McGough 
was  the  only  son  of  Patrick  McGough,  who 
was  the  only  son  of  Edward  McGough,  father 
of  the  paternal  grandmother  of  the  said  John 
J.  Bradley,  deceased." 

"Sixth.  That  the  said  John  J.  Bradley  was 
unmarried,  and  died  leaving  him  surviving  no 
child  or  adopted  child  or  children,  and  no  de- 
scendant of  any  child  or  adopted  child;  no 
brother  or  sister,  and  no  descendant  of  any 
brother  or  sister;  no  father,  no  mother,  no 
uncle  or  aunt,  and  no  descendant  of  any  uncle 
or  aunt,  and  no  relatives  except  as  above  set 
forth." 

And  as  conclusions  of  law: 

'*L  That  said  Edward  J.  McGough  (other- 
wise  called  Edward  McGough)  is  the  only  heir- 
at-law  of  the  said  John  J.  Bradley,  deceased, 
entitled  to  inherit  tbe  said  surplus  money. 

"II.  That  there  is  due  and  owing  to  said 
Edward  J.  McGough,  (otherwise  called  Ed- 
ward McGough),  one  of  tbe  claimants  to  tbe 
surplus  money  in  this  action,  the  whole  amount 
of  the  said  surplus,  viz.:  the  sum  of  $2,214.- 
43,  less  the  costs  and  expenses  of  this  refer- 
ence." 

Exceptions  to  the  report  of  the  said  referee 
were  filed  by  the  guardian  ad  litem  for  the  in- 
fant defendants  to  the  fourth  finding  of  fact 
and  the  first  and  second  conclusions  of-  law. 
The  exception  to  the  fourth  finding  of  fact  was 
withdrawn  before  argument  on  the  exceptions 
was  heard.  The  referee's  report  is  accom- 
panied by  an  opinion,  wherein  he  holds  that 
under  the  circumstances  the  inheritance  shall 
descend  according  to  tbe  course  of  the  common 
law,  and  that  Edward  J.  McGough,  the  sole 
heir-at-law  of  Patrick  McGough,  granduncle 
of  the  deceased,  takes  the  whole  inheritance  of 
surplus  money  to  the  exclusion  of  his  surviv- 
ing grandaunts  and  the  descendants  of  de- 
ceased grandaunts. 

The  other  material  facts  are  stated  in  the 
opinion. 

Mr.  Henry  A.  Gmnbleton  for  the  de- 
fendants Alice  Kingston,  McGough  and  others. 

Messrs,  Johnston  St  Johnston  for  Lewis 
Johnston,  guardian  ad  litem  for  the  infant  de- 
fendants. 

Gie^erichy  J.,  delivered  the  opinion  of 
the  court: 

The  only  relatives  whom  the  intestate  left 
him  surviving  are  collaterals;  and  they  are  so 
remote  that  the  inheritance  descends  accord- 
ing to  the  course  of  the  common  law  (Rev. 
Stat,  title  v.,  pt.  2,  chap.  2,  ^  16;  4  Rev.  Star. 
[Banks  Bros.],  8th  ed.  p.  2466;  4  Kent,  Cora. 
18th  ed.  p.  411).  The  principal  question  pre- 
19  L.  R.  A- 


sented  for  solution  is  whether  tbe  second  gen- 
eral rule  or  canon  of  the  common  law,  that 
male  issue  shall  be  admitted  before  tbe  female, 
still  applies  to  a  remote  case  of  collateral  kin- 
ship in  this  state.  It  is  claimed  on  behalf  of 
the  infant  defendants  who  are  the  descendant! 
of  deceased  grandaunts  of  tbe  intestate,  that 
this  rule  or  canon  does  not  prevail  in  the  Unit- 
ed States;  and  the  editors'  footnotes  to  Chase's 
Blackstone's  Com.  pp.  885,  897;  Wms.  Real 
Prop.  2  Am.  ed.  p.  106;  8  Washb.  Real  Prop. 
5th  ed.  p.  12, — ^are  cited  in  support  of  this  con- 
tention. The  learned  editors  do  not,  however, 
refer  us  to  any  statute  or  other  authority,  and 
these  notes,  therefore,  are  practically  of  no 
value.  Although  the  common-law  rule  that 
males  shall  be  admitted  before  females,  has 
been  superseded  in  certain  cases  in  this  state, 

{ret  it  still  obtains  in  cases  of  remote  col- 
ateral  kinship  (4  Kent,  Com.  13th  ed.  p.  411), 
of  which  the  case  under  consideration  presents 
a  remarkable  example.  It  is  fair  to  presume, 
under  tbe  circumstances,  that  the  remarks  of 
the  editors  in  question  were  Intended  to  apply 
only  to  such  cases,  where  the  rule  giving  a 
preference  of  males  has  been  superseded  by 
express  legislative  enactment,  and  that  they 
did  not  have  in  view  a  case  where  the  intestate 
left  him  surviving  only  the  issue  of  a  grand - 
uncle,  grandaunts  and  the  issue  of  a  deceased 
grandaunt.  A  careful  examination  of  the  Re- 
vised Statutes  relative  to  the  descent  of  real 
property  shows  that  the  rule  referred  to  has  been 
superseded  only  in  cases  where  the  right  to 
succeed  to  the  inheritance  is  expressly  ^ven 
by  statute.  But  the  innovation  so  far  as  it  re- 
lates to  collateral  kinship  has  not  been  carried 
farther  than  to  the  descendants  of  brothers' 
and  sisters'  children  to  the  remotest  degree;  to 
the  brothers  and  sisters  of  the  father  of  the  in- 
testate, and  their  descendants,  and  then  to  the 
brothers  and  sisters  of  the  mother  of  tbe  intes- 
tate, and  their  descendants;  or  to  the  brotbers 
and  sisters  of  both  father  and  mother  of  the 
intestate,  and  their  descendants,  according  to 
the  various  ways  in  which  the  estate  may  have 
been  acquired '(4  Rev.  Stat.  Banks  Bros.  8lh 
ed.  pp.  246a-2467;  4  Kent,  Com.  18th  ed.  p. 
411).  The  rights  of  greatuncles  and  great- 
aunts  and  their  descendants  are  laid  down  by 
Rerasen  in  his  very  handy  work  on  Intestates' 
Succession  in  New  York,  in  the  following  lan- 
guage: "Greatuncles  and  greataunts  inherit 
no  portion  of  the  real  estate  of  a  deceased,  if 
such  deceased  leaves  any  descendant,  parent, 
brother,  sister,  descendant  of  a  brother  or  sis- 
ter, uncle,  aunt,  or  descendant  of  an  uncle  or 
aunt.  If  the  deceased  leaves  a  widow,  the 
real  estate  is  taken  subiect  to  her  rights.  If 
the  deceased  leaves  a  husband,  to  whom  a 
child  was  bom  alive,  the  real  estate  is  taken 
subject  to  the  husband's  right  of  curtesy. 
Where  greatuncles  and  aunts  are  not  excluded 
as  above,  they  inherit  according  to  the  course 
of  the  common  law.  The  common-law  rules 
or  canons  of  descent,  as  given  by  Sir  William 
Blackstone  in  the  second  book  of  his  Com- 
mentaries, are  as  follows: 

"I.  The  first  rule  is,  that  inheritances  shall 

lineally  descend  to  the  issue  of  the  person  who 

last  died  actually  seised,  in  infinitum;  but  shall 

never  lineally  ascend." 

"II.  A  second  general  rule  or  canon  is,  that 
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the  male  issue  shall  be  admitted  before  the 
female." 

**lir.  A  third  rule  or  canon  of  descent  Is 
this:  that  where  there  are  two  or  more  males, 
in  equal  degree,  the  eldest  only  shall  inherit; 
but  the  females  all  together." 

"IV.  A  fourth  rule  or  canon  of  descent  is 
this:  that  the  lineal  descendants,  in  infinitum^ 
of  any  person  deceased  shall  represent  their 
ancestor;  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  had  he 
been  living." 

"V.  A  fifth  rule  is,  that  on  failure  of  lineal 
descendants,  or  issue  of  the  person  last  seised, 
the  inheritance  shall  descend  to  his  collateral 
relations,  being  of  the  blood  of  the  first  pur- 
chaser; subject  to  the  three  preceding  rules." 

**VI.  A  sixth  rule  or  canon  therefore  is,  that 
the  collateral  heir  of  the  person  last  seised  must 
be  his  next  collateral  kinsman  of  the  whole 
blood." 

"VII.  The  seventh  and  last  rule  or  canon  is 
that  in  collateral  inheritances  the  male  stocks 
shall  be  preferred  to  the  female  (that  is,  kin- 
dred derived  from  the  blood  of  the  male  ances- 
tor, however  remote,  shall  be  admitted  before 
those  from  the  blood  of  the  female,  however 
near),  unless  where  the  lands  have  in  fact  de- 
scended from  a  female."  Remsen's  Intestate 
Succession,  3d  ed.  pp.  100,  102. 

Chancellor  Kent,  in  referring  to  these  pecu- 
liar features  of  our  Law  of  Descents,  says:  "It 
is  a  matter  of  some  surprise  that  the  Kevised 
Statutes  of  New  York  did  not  proceed,  and  in 
I  not  provided  for,  follow  the  example  of 


the  Law  of  Descents  in  most  of  the  states  of 
the  Union,  and  direct  the  inheritance  to  the 
next  collateral  kindred,  to  be  ascertained,  as  in 
the  Statute  of  Distribution  of  the  personal  es- 
tate of  intestates,  by  the  rules  of  the  civil  law. 
Instead  of  that,  we  have  retained  in  New  York, 
in  these  remote  cases,  the  solitary  example  of 
the  application  of  the  stern  doctrine  and  rules 
of  the  common  law."  4  Kent,  Com.  Idih  ed. 
411.  And  the  learned  commentator  also- fur- 
nishes us  with  the  reasons  why  they  have  not 
been  altered,  in  these  words:  "The  claims  of 
such  remote  collaterals  are  not  likely  to  occur 
very  often;  and  as  the  stream  of  the  natural 
affections  so  remote  from  the  object,  must  flow 
cool  and  languid,  natural  sentiments  and  feel- 
ings have  very  little  concern  with  the  ques- 
tion."   Id.  411. 

Inasmuch  as  the  common-law  rules  or 
canons  of  descent  still  apply  in  cases  where 
granduncles  and  graudaunts  and  their  descend- 
ants inherit  from  the  intestate,  it  follows  that 
the  referee  was  correct  in  his  conclusions  that 
Patrick  McGough  under  Rule  2  takes  the 
whole  of  the  inheritance  to  the  exclusion  of  his 
sisters  and  their  descendants;  and  also,  that 
Patrick  McQough  being  dead  leaving  Edward 
J.  McGough  his  sole  heir-at-law,  the  said  Ed- 
ward J.  McGough,  under  Rule  4,  takes  the 
whole  inheritance  or  surplus  money  to  the  ex- 
clusion of  the  decedent's  surviving  grandaunts 
and  the  descendants  of  the  decedent  s  deceased 
grandaunts. 

Ths  rrferu'i  report  U  tiierefore  confirmML 
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!•  A  quitclaim  deed  does  not  as  a  general 
rale  estop  the  grantor  from  asserting  an  after- 
acquired  interest. 

8.    The  Statute  of  liimitatioiiB  does  not 

ran  during  the  life  of  a  life  tenant  against  per- 
sons entitled  to  the  land  after  such  life  tenant^s 
death. 

8,  The  eonatmctlon  of  »  Statute  of  De- 
scents established  by  the  decisions  of 
the  courts  at  the  time  of  a  quitclaim 
lleed  by  heirs  claiming  under  the  statute  be- 
oomee  a  part  of  the  contract  and  must  govern  the 
rig-hts  of  the  parties  as  against  a  different  con- 
struction ttiercafter  adopted  by  overruling  the 
formar  decisions. 

(February  16, 1803.) 

APPEAL  bj  complainants  from  a  judgment 
of  the  Circuit  Court  for  Howard  County 


in  favor  of  defendants  in  an  action  brought  to 
quiet  title  to  certain  real  estate.     Revera^, 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  C  Blacklid^e,  W.  E,  Black- 
lid^e,  and  B.  C.  Moon  for  appellants. 

Messrs,  Cooper  St  Harness  for  appellees. 

Coffeyt  Ch,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  brought  by  the  appel- 
lants, Robert  E.  Haskett,  Isaac  R.  Hnskett, 
and  Byron  Ilaskett,  against  the  apix'llees, 
Susanah  Maxey,  Joseph  ^V.  Brookbank,  Mary 
E.  Lea,  Amos  E.  Brookbank,  Reuben  G. 
Brookbank,  William  T.  Wiley,  Hester  A. 
Miicliell,  Mary  E.  Garrett,  Susan  S.  Siillwell, 
Elizabeth  Pearce.  Franklin  Worthington,  and 
others,  to  quiet  title  to  the  land  described  in 
the  complaint.  The  appellees  above  named 
filed  a  cross-complaint  against  the  appellants 
and  others,  in  which  they  alleged  that  they 
were  the  owners  in  fee  of  the  land  in  contro- 
versy, and  prayed  that  their  title  might  be 
quieted.  A  large  numt)er  of  other  pleadings 
were  filed  in  the  cause,  upon  which  issues  were 


Note. -The  effect  of  judicial  decisionfl  as  the 
law  of  a  contract  made  whll^*  the  decisions  are  in 
force  although  they  are  overruled  before  the  time 
for  cnfurciuir  the  contract  is  rccoprnfzed  in  the 
above  decision.  The  Justice  of  this  doctrine  is 
apiiareiU.  The  constitutional  prohibition  against 
state  laws  impairing  the  obligation  of  a  contract 
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does  not,  indeed,  apply  so  as  to  compel  state  courts 
to  recognize  existing  decisions  as  entering  into 
contracts  although  It  seems  to  have  been  some- 
times supposed  to  do  so;  but  the  general  tendency 
of  the  courts  to  recoamize  the  doctrine  of  the  mala 
case  is  shown  in  the  note  upon  this  subject  with  the 
case  of  Allen  v.  Allen  (Cal.)  16  L.  B.  A.  646. 
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found,  and  upon  wLfcli  the  eause  was  sub- 
mitted to  the  court  for  trial  wiibout  the  inter- 
vention of  a  jury.  Tlie  court,  on  proper 
request,  entered  a  special  finding  of  tbe  facts 
proven,  and  stated  its  conclusions  of  law  there- 
on. To  the  conclusions  of  law  stated  by  the 
court  chch  of  tbe  parties  excepted.  It  is  prob- 
ai)lp  tliat  all  the  evidence  in  the  cause  relating  to 
the  title  to  tbe  land  in  controversy  would  have 
been  admissible  under  a  general  denial  to  the 
complaint  and  under  a  similar  pleading  ad 
dressed  to  the  cross-comi>]aint.  However  this 
may  be,  it  is  plain,  we  think,  that  all  the  ques- 
tions necessary  to  a  determination  of  the 
cause  upon  its  merits  arise  tipon  the  facts  spec- 
ially found  by  the  court.  For  this  reason  we 
deem  unnecessary  to  ffive  tbe  pleadings  in  the 
cause  any  further  notice. 

Tbe  facts  in  tbe  cause,  so  far  as  they  are 
necessary  to  an  understanding?  of  the  legal 
questions  involved,  as  they  appear  by  tbe  find- 
ings, are  that  Thomas  Brookbank  died  intes- 
tate, in  Howard  county,  on  tbe  26tb  day  of 
September,  1855,  leaving  as  his  only  heirs-at- 
law  a  widow,  Mary  Brookbank,  and  following 
named  children  and  grandchildren,  namely: 
Harrison  Brookbank.  Susanah  Maxev,  William 
Brookbank,  Martha  Wortbiugton,  Mary  Ben- 
nett, and  Reuben  G.  Brookbank,  sons  and 
daughters,  and  William  T.  Wiley,  Elizabeth 
Pearce,  Susan  Stillwell,  and  Thomas  Wilev, 
grandchildren.  His  widow  was  a  second  wi^, 
by  whom  he  had  no  children,  the  children 
above  named  being  children  by  a  former  wife. 
At  the  time  of  his  death  Thomas  Brookbank 
was  the  owner  in  fee  of  the  land  involved  in 
this  suit,  together  with  other  lands  in  Howard 
county,  Ind.  On  the  6th  day  of  February, 
1856,  William  Brookbank  commenced  an  action 
in  tbe  Howard  common  pleas  court  for  the 
partition  of  the  lands  of  which  his  father  died 
seised,  making  parties  thereto  the  widow  and 
tbe  heirs  above  named.  He  alleged  in  his 
complaint  that  be  and  the  defendants  to  the 
action  other  than  the  widow  were  tenants  in 
common  of  all  the  lands  of  which  his  father 
died  seised,  describing  them,  settinff  forth  their 
respective  interests.  It  was  furtner  alleged 
that  the  widow,  Mary  Brookbank,  was  the 
second  wife  of  Thomas  Brookbank,  deceased, 
and  had  by  him  no  children,  and  that  the 
other  parties  to  the  suit  were  children  by  a  for- 
mer wife,  and  that  he  owned  all  said  land  at 
the  time  of  his  second  marriage.  From  these 
facts  it  was  alleged  that  the  widow  was  en- 
titled to  a  dowry  or  life  estate  only  in  tbe 
lands  of  which  her  husband  died  seised.  All 
the  adult  defendants  to  this  action  suffered  a 
default,  and  thereupon  the  cause  was  sub> 
mitted  to  the  court,  who  found  the  several  in- 
terests of  tbe  parties,  among  which  was  a 
finding  that  Mary  Brookbank.  tbe  widow,  was 
entitled  to  one  third  of  the  land  described  in 
the  complaint  in  that  cause  for  life,  and  that 
said  William  Brookbank  was  entitled  to  one 
seventh  of  the  land,  subject  to  such  life  estate. 
Under  this  finding,  and  an  interlocutory  decree 
according  to  its  terms,  one  third  of  the  land 
described  in  that  complaint  was  set  off  to  Mary 
Brookbank.  the  widow,  for  life,  and  the  re- 
mainder was  partitioned  among  the  heirs  by 
the  former  wife.  The  widow  at  once  took 
possession  of  the  land  so  set  off  to  her,  and  on 
10  L.  R.  A. 


the  18th  day  of  Frbnisry.  1865,  sold  the  same 
to  Henry  Willianis  for  the  consideration  of 
$500,  and  conveyed  the  same  to  him  by  quit- 
claim deed.  On  the  7th  day  of  July,  1865, 
Reuben  G.  Brookbank  sold  bis  interest  in  this- 
land  to  the  said  Williams  for  the  sum  of  $150, 
and  conveyed  it  by  quitclaim  deed.  On  tha 
18th  day  of  September,  1865,  William  T. 
Wiley  sold  his  interest  in  the  land  to  William» 
for  the  sum  of  $70,  and  conveyed  by  quit- 
claim deed.  On  the  81st  day  of  January, 
1865,  William  Brookbank  and  James  Bennett 
sold  their  interest  in  the  land  to  Williams  for 
tbe  consideration  of  $800,  and  conveyed  to- 
him  by  quitclaim  deed.  On  the  27th  day  of 
Januarv,  1865,  Harrison  Brookbank  and 
Susanah  Mazey  conveyed  their  interest  in  this 
land  to  Williams  by  quitclaim  deed,  but  upoi> 
what  consideiation  does  not  appear.  In  tbe 
year  1866  the  guardian  of  Franklin  Worthing- 
ton  and  Susan  Wiley,  who  were  then  minors, 
by  order  of  the  proper  probate  court  sold  and 
conveyed  their  interest  in  this  land  to  Wil* 
liams  for  the  consideration  of  $441.  The  land 
set  off  to  Mary  Brookbank  is  the  land  involved 
in  this  suit,  and  each  of  the  appellants  claim  un- 
der Henry  Williams,  who  had  no  other  title  thaa 
that  above  set  forth.  Williams  took  possessioi^ 
of  the  land  immediately  upon  the  execution  of 
the  deed  to  him  by  the  widow,  and  he  and  hi8> 
grantees  have  ever  since  been  in  the  exclusive 
possession  of  the  land  claiming  title  thereto. 
This  suit  was  commenced  on  the  5th  day  of 
December,  1885. 

It  is  contended  bv  appellants:  First.  That 
upon  tbe  death  of  Thomas  Brookbank  the  fee 
to  the  land  in  controversy  vested  in  his  chil- 
dren by  the  previous  marriage,  and  that  bia 
widow,  Mary  Brookbank,  took  a  life  estate 
only  in  such  land.  Second.  That  by  the  par- 
tition proceedings  set  out  in  the  special  finding 
of  facts,  entered  by  the  court,  the  children  or 
Thomas  Brookbank  are  estooped  from  assert- 
ing that  Mary  Brookbank,  Ins  widow,  took 
any  greater  interest  in  his  lands  than  a  life 
estate.  Third.  That  the  appellees,  plaintiff* 
in  the  cross  complaint  filed  hf  them,  ate 
barred  by  the  Statute  of  Limitations  fron^ 
asserting  any  interest  in  tbe  land  in  contro- 
versy. Tourlh.  That  a  rule  which  would  per- 
mit the  appellees  to  recover  the  land  in  con- 
troversy under  the  facts  above  stated  would 
violate  section  10,  art.  1,  of  tbe  Constitution  of 
tbe  United  States,  inasmuch  as  it  would 
impair  tbe  obligation  of  contracts. 

On  tbe  other  hand,  it  is  contended  by  the 
appellees:  First.  That  upon  the  death  of 
Thomas  Brookbank,  his  widow,  Mary  Brook- 
bank, took  a  fee  in  the  land  in  controversy, 
and  that  their  quitclaim  deeds  to  Williams  do- 
not  estop  them  from  asserting  an  after-acquired 
interest  in  the  land.  Second.  That  tbe  par- 
tition proceedings  set  out  in  the  spectHl  find- 
ing did  nothing  more  than  imrt  tbe  lands 
therein  involved,  and  that  the  title  was  in  no 
way  affected  thereby.  Third.  That  the  Stat- 
ute of  Limitations  did  not  begin  to  run  until 
the  children  of  Thomas  Brookbank  had  a  right 
of  entry,  and,  therefore,  their  right  in  the  land 
in  dispute  is  not  barred.  Fourth.  That  the 
rights  of  the  parties  in  the  land  involved  Id 
this  suit  are  to  be  determined  by  tbe  law  as  ii 
is  now  declared,  and  not  by  the  law  as  it 
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was  declared  at  tbe  time  !t  is  claimed  Willlanui 
-acquired  it. 

Under  the  provisioDS  of  sections  3483,  2487, 
Rev.  Stat.  1881,  it  was  held  in  tbe  case  of 
Martindale  v.  MariindaU,  10  Ind.  666,  that  a 
second  or  aabeeqnent  wife,  haying  no  children 
by  her  husband,  took  a  life  estate  only  in  his 
lands,  where  he  left,  upon  his  death,  children 
alive  by  a  former  wife.  The  decision  was  ren- 
dered at  the  May  term  of  this  court  in  tbe  year 
1858.  There  is  an  unbroken  line  of  decisions 
rendered  by  this  court  ei  tending  from  that 
date  to  the  May  term,  1881 ,  placing  the  same 
^onsiruction  upon  this  statute,  as  will  be  seen 
from  an  exammation  of  the  following  cases, 
namely:  Ogle  v.  Stoops,  11  Ind.  380;  Bockhilly, 
If^eUo7iMlnd,  422;  Loudmy.  James,  81  Ind.  69; 
LongloU  y.  Longlois,  48  Ind.  60 ;  Long  y.  MiU 
ier.  Id.  145 ;  Tiussell  y.  RuueR,  Id.  456;  mn- 
drixy.  McBeih,  61  Ind.  478;  Sicain  v.  Hardin, 
U  Ind.  86;  Hendrix  y.  Sampson,  70  Ind.  850 ; 
Chisham  v.  Way,  78  Ind.  862.  But  at  tbe  May 
term,  1881,  the  case  of  TJtterbaek  y.  Terhune, 
75  Ind.  368,  was  decided,  in  which  it  was 
held  that  tbe  second  or  subsequent  wife,  hav- 
ing no  children  by  her  husband,  took  a  fee  in 
his  land  where  he  died  leaving  children  alive 
by  a  previous  wife,  and  that  upon  her  death 
the  children  by  tbe  former  wife  became  her 
forced  heirs.  This  is  now  settled  as  the  cor- 
rect construction  of  this  statute.  Caytoood  v. 
Medsker,  84  Ind.  520;  HendHx  v.  MeBeth,  87 
Ind.  287;  McClamrocky,  Ferguson,  88  Ind.  208; 
FUnner  v.  Benson,  89  Ind.  108;  Flenner  v. 
Travellers  Ins.  Co.  Id.  164;  Bryan  v.  Uland, 
101  Ind.  477;  Tkarn  v.  Hanes,  107  Ind.  824; 
Enoin  y.  Oarner,  108  Ind.  488;  Otoaliney  v. 
OwaUney,  119  Ind.  144. 

The  construction  now  placed  upon  this  stat- 
ute should  now  be  deemed  correct,  but  as  to 
tbe  wisdom  of  overruling  a  line  of  decisions 
which  had  been  steadily  adhered  to  for  the 
period  of  twenty-three  years  we  have  nothing 
to  sav,  further  than  to  remark  that  stability  in 
tbe  decisions  of  a  court  of  last  resort  is  ^eat- 
Jy  to  be  desired.  -To  overrule  precedents 
which  have  become  recognized  rules  of  prop- 
erty, and  the  basis  of  contract  relations,  un- 
settles titles,  disturbs  business  transactions, 
and  introduces  an  element  of  uncertainty  into 
the  administration  of  justice  from  which  the 
public  suffer  great  inconvenience.  As  was 
said  in  the  case  of  Rockhill  v.  Nelson,  supra : 
'There  are  some  questions  of  law  tbe  final 
•ettlement  of  which  is  vastly  more  important 
than  how  they  are  settled."  We  fully  indorse 
the  language  of  the  world's  greatest  commen- 
tator when  he  says  :  *'It  is  an  established  rule 
to  abide  by  former  precedents  where  the  same 
points  come  again  in  litigation;  as  well  to  keep 
tbe  scales  of  justice  even  and  steady,  and  not 
liable  to  waver  with  every  new  judge's  opinion, 
as  also  because,  the  law  in  tbat  case  l)eing 
solemnly  declared  and  determined,  what  be- 
fore was  uncertain,  and.  perhaps,  indifferent, 
is  now  become  a  permanent  rule,  which  it  is 
not  in  the  breast  of  any  subsequent  judge  to 
alter  or  vary  from  according  to  his  private  sen- 
timents ;  he  being  shown  to  determine,  not  ac- 
cording to  his  own  private  judfsment,  but  ac- 
cording to  tbe  known  laws  and  customs  of  tbe 
land ;  not  delegated  to  pronounce  new  law, 
but  lo  maintain  and  expound  the  old  one." 
tdUR.  A. 


1  Bl.  Com.  p.  69.  In  thts  case  we  are  asked 
bv  the  appellants  to  overrule  a  line  of  decisions 
01  many  years'  standing,  for  the  purpose  of  re- 
turning to  a  line  of  decisions  which  has  long 
since  wen  abandoned.  We  are  thus  asked  to 
create  a  new  confusion  in  order  to  avoid  an 
old  one.  This  we  cannot  do.  It  is  our  duty 
to  adhere  to  the  construction  of  thia  statute 
which  it  {has  steadily  received,  for  the  last 
eleven  years,  and  in  doing  so  weare  constrained 
to  hold  that  upon  the  death  of  Thomas  Brook- 
bank  his  widow,  Mary  Brookbsnk,  took  a  fee- 
simple  interest  in  one  third  of  the  land  of  which 
he  died  seised.  It  follows  from  this  holding 
that  his  children,  at  the  time  they  executea 
quitclaim  deeds  to  Williams,  had  no  interest  in 
ine  land  in  controversy  to  convey  to  him. 

The  general  rule  is  tbat  a  quitclaim  deed  does 
not  estop  the  person  executmg  it  from  assert- 
ing an  after  acquired  interest  in  the  land 
therein  described.  Thia  general  rule  has  ita 
exceptions,  but  the  case  oefore  us  does  not 
fall  within  such  exceptions.  Avery  v.  Akins, 
74  Ind.  291;  Van  Rensselaer  y.  Kearney,  62 
U.  8.  11  How.  297,  13  L.  ed.  703;  Shumaker  v. 
Johnson,  35  Ind.  33;  Qraham  v.  Ordham,^  Ind. 
23;  Bryan  v.  Uland,  101  Ind.  477.  A  judgment 
in  partition  does  not,  ordinarily,  vest  in  the 
CO  enanis  a  new  title,  but  each  has  the  title 
he  held  before  such  judgment.  It  is  true 
tbat  the  pleadings  in  a  partition  suit  may  be  so 
framed  as  to  raise  and  settle,  in  that  kind  of 
action,  questions  of  title;  but,  where  nothinff 
more  than  partition  is  sought,  no  question  of 
title  is  settled.  It  bas  been  held  by  this  court 
that  a  complaint  of  the  character  of  the  one 
set  out  in  the  special  finding  in  this  case  does 
not  tender  a  q uestion  of  title.  Bryan  y.  Uland, 
supra;  Uahig  v.  Lodge,  127  Ind.  31. 

As  a  general  rule,  the  Statute  of  Limitations 
does  not  begin  to  run  until  there  is  a  right  of 
action.  The  children  of  Thomas  Brookbank 
bad  no  right  to  tbe  possession  of  the  land  in 
controversy,  nor  did  they  have  any  interest  in 
it  until  the  death  of  Mary  Brookbank,  their 
stepmother,  and  for  this  reason  the  Statute  of 
Limitations  did  not  begin  to  run  as  to  them 
while  she  lived.  WrigM  v.  Tiehenor,  104  Ind. 
185;  BuiterfiM  v.  Becdl,  3  Ind.  203;  Nicholson 
V.  Caress,  59  Ind.  39;  MeWer  v.  Miller,  129 
III.  630;  Kirk  v.  Smith,  22  U.  S.  9  Wheat.  241. 
6  L.  ed.  81;  8  Washb.  Real  Prop.  4th  ed.  147. 

As  we  have  said,  it  was  held  by  this  court 
for  a  period  of  twenty -tbi^e  years  that  the  in- 
terest taken  by  the  widow,  under  the  facts  ex- 
isting in  this  case,  was  a  life  estate  only,  and 
that  the  fee  in  tbe  land  was  in  the  children  by 
tbe  former  marriage.  In  the  case  of  Swain  v. 
Hardin,  64  Ind.  85,  which  involved  a  distribu- 
tion of  the  proceeds  of  tbe  sale  of  land  in  a 
partition  proceeding,  the  widow  being  a  sec- 
ond wife  without  children,  this  court  said : 
"The  plaintiff  and  defendants  were  tenants  in 
common  of  the  land;  tbe  plaintiff  having  an 
estate  for  life  in  one  third  thereof,  and  the  de- 
fendants having  the  fee,  subject  to  tbe  plain- 
tiff's life  estate,  in  one  third."  Acting  upon 
the  assumption  tbat  this  court  had  placed  the 
true  construction  upon  the  Statute  of  Descents, 
and  t^at  Mary  Brookbank  was  tbe  owner  of  a 
life  estate  only  in  the  land  in  controversy,  and 
that  the  children  of  Thomas  Brookbank  were 
the  owners  in  fee,  they  sold  and  conveyed  it 
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to  Willioms,  tbrougb*  wbom  the  appellants 
claim  their  title.  Since  the  decisions  upon 
^hich  they  relied  and  upon  the  faith  of 
T?hich  the  contract  and  purchase  were  made 
have  been  overruled,  the  appellee's  claim  that, 
inasmuch  as  they  conveyed  by  quitclaim  deeds 
only,  they  are  entitled  to  both  the  purchase 
price  paid  and  the  land.  If  the  rights  of  the 
parties  are  to  be  determined  by  the  construc- 
tion of  this  statute  now  placed  upon  it^  this 
claim  must  prevail,  but  if  they  are  to  be  de- 
termined by  the  construction  of  the  statute 
placed  upon  it  at  the  time  the  land  was  pur- 
chased and  conveyed,  the  claim  of  the  appel- 
lees must  fail.  Courts  of  last  resort  are  often 
constrained  to  change  their  rulings  on  the 
questions  of  the  highest  importance.  When 
this  is  done,  the  general  rule  is  that  the  law  is 
not  changed,  but  that  the  court  was  mistaken 
in  its  former  decision,  and  that  the  law  is,  and 
always  has  been  as  expounded  in  the  last  de- 
cision. But  to  tbis  general  rule  there  is  a 
well-established  and  well  understood  excep- 
tion. This  exception  is  that,  "after  a  statute 
has  been  settled  by  judicial  construction,  the 
construction  becomes,  so  far  as  contract  rights 
are  concerned,  as  much  a  part  of  the  statute 
as  the  text  itself;  and  a  change  of  decision  is 
to  all  intents  and  purposes,  the  same  in  effect, 
on  contracts  as  an  amendment  of  the  law  by 
means  of  legislative  action."  Douglas  v. 
Pike  County,  iOl  U.  S.  677.  25  L.  ed.  968:  An- 
derson V.  Santa  Anna  Tv>v.  116  U.  8.  861,  29 
L.  ed.  634;  Ohio  L.  Ins.  ct-  Trust  Co.  v.  Debolt, 
67  U.  8.  16  How.  432,  14  L.  ed.  1003;  Gelpecke 
V.  Dubuque,  68  U.  8.  1  Wall.  175,  17  L.  ed. 
520;  IlaTemeyer  v.  Iowa  County  Suprs.  70  U. 
S.  3  Wall.  294,  18  L.  ed.  88;  Olcott  v.  Fond 
du  Lac  County  Suprs,  88  U.  S.  16  Wall.  678, 
21  L.  ed.  382;  Taylor  y,  TpHlanti,  105  U.  8. 
72,  26  L.  ed.  1012.  In  Ohio  L.  Ins.  <fe  Trust 
Co.  V.  Debolt,  supra,  it  was  said  :  "The  sound 
and  true  rule  is  that,  if  a  contract,  when  made, 
was  valid  by  the  laws  of  the  state  as  then  ex- 
pounded by  all  the  departments  of  the  govern- 
ment and  administered  by  its  courts  of  justice, 
its  validity  and  obligation  cannot  be  impaired 
by  any  subsequent  Act  of  the  Legislature,  or 
by  the  decision  of  its  courts  altering  the  con- 
struction of  the  law."  So  in  Douglas  v.  Pike 
County,  supra,  it  was  said  :  "The  true  rule 
is  to  give  a  change  of  judicial  construction  in 
respect  to  a  statute  the  same  effect  in  its 
operation  on  contracts  and  existing  contract 
rights  that  would  be  given  to  a  legislative 
amendment;  that  is  to  say,  make  it  prospective 
but  not  retroactive."  Suth.  Stat.  Constr.  §  319, 
says :  "A  judicial  construction  of  a  statute  be- 
comes a  part  of  it,  and  as  to  rights  which  ac- 


crue afterwards  it  should  be  adhered  to  for 
the  protection  of  these  rights.  To  devest 
them  by  a  change  of  construction  is  to  legislate 
retroactively.  The  constitutional  barrier  to 
legislation  impairing  the  obligation  of  contracts 
applies  also  to  decisions  altering  ihe  law  as  pre- 
viously expounded,  so  as  to  affect  the  obliga- 
tions of  existing  contracts,  made  on  the  faith 
of  the  earlier  adjudications. "  The  case  of  Far* 
rior  V.  Netc  England  Mortg.  Seeur.  Co.,  88  Ala. 
275,  is  in  point  here.  In  that  case  Farrior  and 
his  wife  executed  to  the  company  a  mortgage 
on  lands  held  by  the  wife  to  secure  a  loan,  at 
a  time  when  it  was  held  bv  the  Supreme  Court 
of  Alabama  that  she  had  power,  under  the 
statutes  of  that  state,  to  so  incumber  lier  land. 

After  the  execution  of  the  mortgage,  and 
before  suit  brought  to  foreclose  it,  the  court 
overruled  the  cases  holding  that  she  had  pow- 
er to  incumber  her  separate  real  estate  in  thii 
mode,  and  deciding  that  she  had  no  such  pow- 
er. It  was  held  in  the  suit  to  foreclose  the 
mortgage  that  the  later  decisions  could  not 
affect  the  validity  of  the  mortgage,  which  was 
valid  under  the  construction  placed  upon  the 
statutes  of  Alabama  at  the  time  such  mortgage 
was  executed.  Had  this  court  adhered  to  its 
former  rulings  to  the  effect  that  the  second  or 
subsequent  wife  took  a  life  estate  only  in  the 
lands  of  her  husband  in  case  she  had  no  chil- 
dren by  him,  where  he  died  leaving  children 
by  a  former  wife,  there  would  be  no  question 
as  to  the  title  of  the  appellants  to  the  land  io 
dispute.  We  are  of  the  opinion  that  their 
rights  are  to  be  determined  under  the  law  as 
it  was  declared  by  this  court  at  the  time  the 
appellants  sold  and  conveyed  the  land.  Such 
being  our  conclusion,  it  follows  that  the  cir- 
cuit court  erred  in  its  conclusions  of  law  upon 
the  facts  stated  in  its  special  finding.  In  an- 
swer to  the  position  that  this  conclusion  is  in 
conflict  with  the  case  of  Bryan  v.  Ulaad,  101 
Ind.  477,  it  may  be  remarked  that  the  conclu- 
sion in  that  case  was  reached  by  following  the 
general  rule  applicable  to  a  change  in  the  rul- 
ings of  the  courts  of  last  resort  where  the  con- 
struction of  a  statute  is  not  involved.  The  ex- 
ception to  this  general  rule,  it  seems,  was  not 
considered.  Had  the  court's  attention  been 
called  to  this  exception,  there  is  no  reason  to 
doubt  that  the  conclusion  would  have  been 
different.  In  so  far  as  the  opinion  in  the  case 
of  Bryan  v.  Viand  may  be  in  conflict  with 
this  opinion  it  is  modified. 

Judgment  reversed,  with  directions  to  the 
circuit  court  to  restate  its  conclusions  of  law 
on  the  facts  found,  and  render  judgment  there* 
on  for  the  appellants. 
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MINERS'  UNION  OP  WARDNER  et  al. 

(61  Fed.  Rep.  260.) 
1,   A  proeUmuitlon  by  the  gf  overnor  of  a 


state,  after  personal  investigation,  declaring  the 
ezJstenoe  In  thestate  of  unlawful  combinations 
of  men  jeopardizing  property,  terrorizing  the 
people,  and  setting  the  laws  at  nauffht,  made  a 
part  of  the  record,  may  be  considered  by  a  Fed- 
eral court  on  an  application  to  enjoin  a  combina- 
tion of  workmen  from  further  unlawful  acts 
against  employers. 


Note.- A  series  of  five  cases  on  the  general  sub-  I 
Ject  of  conspiracy,  boycott,  and  similar  wrongful 
acts  aflralnst  employer  or  employ^  is  here  reported  ' 
19L.R  A. 


together.  On  this  subject,  see  also  Casey  v.  Cin- 
cinnati Typographical  Union  No.  8, 12  L.  R.  A.  108^ 
and  fiote,  45  Fed.  Rep.  185. 


See  also  19  L,  R.  A.  387,  395,  403,  408;  20  L.  R.  A.  342:  21  L.  R.  A.  337:  23  L. 
R.  A.  135. 
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2.  A  temporary  order  restraining^  work- 
men firom  interferinip  with  their  em- 
ployer's property  will  not  be  dissolved 
on  the  ground  of  duplicity  on  his  part 

because  his  oomplaiDt  alleges  that  be  was  com- 
pelled to  close  his  works  on  account  of  the  inter- 
ference of  the  workmen,  while  the  answer  al- 
leges that  the  reason  for  doelnir  given  at  the 
time  was  to  secure  an  adjustment  of  freight 
rates,  and  that  the  true  reason  was  to  reduce 
wages  and  break  up  the  workmen^s  union,  where 
it  does  not  appear  but  that  both  reasons  given 
by  complainant  may  have  combined  to  induce 
his  action  and  it  is  not  satisfactorily  shown  that 
the  reason  claimed  by  defendants  was  the  true 
one. 
8.  That  complainant  belongs  to  an  ille- 
gal  association  is  not  safficieot  to  cause  the 
dissolution  of  a  temporary  order  restraining  his 
former  workmen  from  interfering  with  his 
property  if  his  suit  is  la  his  own  name  and  Inter- 
est and  is  not  shown  to  be  the  result  of  the  Illegal 
association. 

4.  The  doctrine  that  a  right  or  title  in- 
volved most  be  established  in  a  court  of 
law  before  an  Injuuction  will  issue  does  not  ap- 
ply to  temporary  reetralnlng  orders. 

5.  That  restraining  workmen  fi*om  in- 
terfering with  the  property  of  their 
employer  may  indirectly  prevent  the 
commission  of  crimes  .will  not  bring  the 
case  within  the  rule  that  equity  will  not  inter- 
fere for  the  prevention  of  crime. 

6.  Words  and  acts  on  the  part  of  an  as- 
sociation of  workmen  which  tend  to 
intimidate  other  workmen  and  prevent  them 
from  working  for  an  employer  and  the  latter 
from  prosecuting  his  business  may  be  enjoined. 

(July  U,  1882.) 

SUIT  to  enjoin  defendants  from  interfering 
with  complHinant's  property  or  workmen. 
On  motion  after  (he  coming  in  of  the  answer 
for  a  dissolution  of  the  temporary  restraining 
order.    Motion  denied. 

The  facts  are  stated  in  the  opinion. 

i/r«.vr^t.  Albert  Hagan  and  W.  B.  Hey- 
bum  for  complninants,  contra. 

Messrs.  Frank  Ganahl  and  James  H. 
Hawley  for  defendants  in  support  of  the 
motion. 

Beatty,  District  Judge,  delivered  the  fol- 
lowing opinion  : 

The  local  interest  manifested  in  this  cause, 
and  its  possible  consequences,  justify  a  some- 
what extended  statement  of  the  facts  and  rea- 
sons for  the  conclusion  reached,  and,  while 
all  the  questions  raised  by  counsel,  who  have 
so  ably  and  fully  presented  the  matter,  have 
been  considered,  apology  will  not  be  oflPered 
for  a  failure  to  here  elaborately  review  them. 
The  bill  and  affidavits  accompanying  it  show 
that  complainant  Is  a  foreign  corporation ; 
that  defendant  companies  are  corporations 
and  associations  organized  under  the  laws  of 
Idaho,  and  the  other  defendants  citizens  of 
said  state ;  that  through  defendants*  wrongful 
acts,  complainant  has  been  damaged  in  the 
sum  of  $50,000 ;  that  complainant  owns  val- 
uable mining  property  in  Shoshone  county, 
Idaho,  which  it  desires  to  work  ;  that  defend- 
ants having  conspired  together,  have  or- 
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gantzed  themselves  into  the  several  miners' 
unions  named,  for  tlie  purpose  not  only  of 
controlling  and  dictating  the  wages  to  be 
paid  them,  but  also  by  means  of  menace  and 
force  to  prevent  all  persons  not  members  of 
such  unions  from  working  for  complainant; 
that,  to  make  efficient  such  organizations, 
they  are  bound  by  stringent  oaths  to  secrecy, 
and  to  obedience  to  all  edicts  and  commands 
of  either  of  such  unions ;  that  since  the  forma- 
tion of  such  unions  the  members  thereof  havo 
adopted  a  systematic  course  of  thrc:.ts  and 
intimidations  against  complainant,  and  any 
miners  desiring  to  work  for  it  who  are  not 
members  of  such  unions ;  that  they  have  noti- 
fied complainant  that  it  must  employ  none  but 
those  who  belong  to  such  orders,  and  at  the 
wages  fixed  by  the  latter;  that  they  have 
entered  upon  complainant's  mines,  and  by 
force  removed  therefrom  its  employes,  and 
given  out  and  threatened  that  they  would 
continue  to  prevent  any  but  the  members  of 
such  unions  from  working  therein ;  that  by 
reason  of  the  premises  complainant  has  been 
compelled  to  cease  work ;  that  all  the  de- 
fendants are  utterly  insolvent,  and  unable 
to  respond  in  damages ;  that  by  the  affidavits 
of  two  of  complainant's  employes,  it  appears 
that  on  the  29th  day  of  last  April  about  a 
hundred  men,  headed  by  defendant  John 
Tobin,  went  to  complainant's  mine  where 
affiants  were  at  work,  and  forcibly  ejected 
them  therefrom,  took  them  to  Miners'  Union 
Hall,  at  Burke,  w^here,  in  the  presence  of  a 
large  number  of  men,  it  was  demanded  they 
should  join  the  union  or  leave  the  camp ; 
that  upon  their  refusal  to  do  either  it  was 
ordered  by  tlie  meeting  that  they  be  marched 
out  of  the  state ;  that  thereupon  they  were 
escorted  in  the  direction  of  Thompson  Falls 
Mont.,  by  at  least  200  men,  who  beat  oil  cans 
in  imitation  of  drums;  that  they  were  called 
"scabs,"  and  coarse  indignities  were  fre- 
quently heaped  upon  them  ;  that  in  this  man- 
ner they  were  driven  from  the  state,  denied 
the  privilege  of  purchasing  food,  and  for 
two  days  were  without  any,  and  exposed  to 
the  inclemency  of  the  weather  in  crossing  a 
snowy  range  into  the  state  of  Montana.  Upon 
these  and  similar  allegations  contained  in 
said  complaint  and  affidavits,  it  was  ordered 
that  the  defendants  be  restrained  from  enter- 
ing upon  complainant's  mines,  or  from  in- 
terfering with  the  workinc  thereof,  or  by  the 
use  of  force,  threats,  or  intimidations,  or  by 
other  means,  from  interfering  with  or  pre- 
venting complainant's  employ6s  from  work- 
ing upon  its  mines;  and  that  the  defendants 
show  cause  why  they  should  not  be  so  re- 
strained pending  this  action. 

In  response  to  such  order  defendants  have 
by  numerous  affidavits  denied  most  of  such 
allegations,  and  especially  those  cliarging  a 
resort  to  threats  or  force  to  accomplish  the 
object  of  their  several  associations,  which 
they  state  are  for  the  purpose  of  protecting 
themselves  against  the  exactions  of  employ- 
ers, of  maintaining  their  wages,  of  elevating 
the  standard  of  labor  by  admission  to  their 
order  only  of  those  who  are  skilled  workmen 
and  of  good  morals,  to  alleviate  the  suffer- 
ings of  those  overtaken  by  sickness  or  acci- 
dent, and  in  various  ways,  and  by  all  lawful 
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means,  to  advance  the  interests  of  minors, 
and  to  this  end,  intemperance,  immorality, 
and  the  vices  of  life  are  discouraged.  In 
rebutting  such  aifldavits  the  complainant  has 
produced  others,  which  charge  the  existence 
of  a  most  alarming  and  demoralizing  state  of 
society,  wherein  a  reign  of  riot,  terror,  and 
lawlessness  has  supplanted  industry,  peace, 
and  law;  but  such  specific  acts  and  matter 
stated  in  the  rebutting  affidavits,  which  de- 
fendants could  not,  from  complainant's  orig- 
inal showing,  so  anticipate  as  to  deny,  are 
not.  treated  as  established.  However,  the 
evidence  justifies  the  conclusion  that  defend- 
ants are  organized  into  associations  wherein 
submission  to  stringent  and  arbitrary  rules 
is  required ;  that  by'means  approaching  dic- 
tation they  have  attempted  to  control  em- 
ployers in  the  selection  of  laborers  and  the 
wages  to  be  paid  them,  and  have  discour- 
aged, and,  as  far  as  they  could,  prevented, 
those  who  do  not  belong  to  their  societies 
frum  procuring  work ;  that  by  force,  in  one 
instance,  they  took  complainant's  laborers 
from  its  mine  to  their  hall,  where,  upon  such 
laborers  refusing  to  comply  with  their  de- 
mands to  join  them,  and  abide  by  their  laws, 
they  actually  ordered  their  banishment  from 
the  state,  and  in  a  manner  deserving  the  most 
severe  condemnation  enforced  their  lawless 
decree,  and  against  men,  who,  by  reason  of 
their  birth,  and  not  through  the  grace  of  the 
government,  were  entitled  to  all  the  rights  of 
American  citizenship ;  that  in  such  numbers, 
and  under  such  circumstances,  as  were  men- 
acing, they  have  requested  nonunion  men  to 
cease  work,  and  to  such  have  applied  in  an 
offensive  and  threatening  manner  most  op- 
probrious epithets,  and  m  other  ways  have 
annoyed  and  vexed  laborers  who  refuse  to 
join  their  associations.  I  am  not  unmindful 
that  they  meet  these  charges  by  alleging  in 
effect  that  when  such  tilings  were  done  it 
was  without  their  authority,  and  that  the 
meeting  referred  to  was  held  by  citizens ;  but 
such  defense  is  too  transparent  to  conceal  the 
truth.  Such  meeting  was  held  in  their  hall, 
was  composed  largely  of  miners,  and  was 
presided  over  by  defendant  John  Tobin,  who 
says  "he  was,  and  now  is,  the  president  of 
the  Miners'  Union  of  Burke ;"  and  he  also 
says  that  "the  meeting  voted  that  they  [the 
men  banished]  should  be  inarched  up  the 
canyon,  upon  the  ground  that  if  they  pro- 
ceeaed  down  the  canyon  violence  might  be 
apprehended  from  the  outsiders.**  'Such  ex- 
planations cannot  be  received  in  exculpation 
in  wrong  done  by  defendants,  but,  on  the 
contrary,  they  cast  a  shadow  over  all  their 
statements.  Moreover,  the  governor  of  this 
state,  after  a  personal  investigation  of  the 
facts,  aided  by  one  of  his  official  staif,  did 
by  his  proclamation  of  June  4,  1892,  declare 
that  it  had  come  to  his  knowledge  "that 
there  now  exists  in  the  county  of  Shoshone, 
state  of  Idaho,  combinations  of  men  confed- 
•crating  and  conspiring  for  unlawful  pur- 
poses, insomuch  that  the  property  of  citizens 
of  said  county  is  jeopardized,  and  the  peo- 
ple thereof  terrorized,  and  the  laws  are  set 
at  naught;  and  ...  the  civil  author- 
ities seem  inadequate  or  are  disinclined  to 
suppress  violence  and  redress  wrongs;  and 
19  L.  H.  A. 


.  •  .  such  combinations  are  preventing  by 
force  the  owners  of  mines  from  working  and 
developing  the  same,  and  from  employing 
persons  of  their  choice,  and  are  interfering 
with  railroad  travel  and  traffic.  **  As  such 
proclamation  Is  a  public  document,  and  Is 
also  made  a  part  oi  the  record  in  this  case, 
the  court  is  justified  in  considering  it,  and 
from  the  known  integrity,  the  dispassionate 
judgment,  and  the  impartial  character  of  his 
excellency,  its  statements  are  entitled  to  the 
highest  respect. 

After  a  most  careful  examination,  the  con- 
clusion that  the  foregoing  is  a  correct  state- 
ment of  the  facts  cannot  be  avoided.  A  wrone 
exists ;  rights  have  been  infringed ;  unofFend- 
ing  citizens  have  been  maltreated ;  the  law 
has  been  overridden.  Kay  the  courts  be 
successfully  invoked  for  restraining  relief? 
That  a  national  court  has  original  juris- 
diction in  actions  of  this  class  cannot  be 
questioned,  as  Uie  parties  are  of  diverse  cit- 
izenship, and  damages  of  over  $2,000  are 
involved;  but  the  important  question  is 
whether  a  court  of  chancery  can  exercise  its 
power  to  restrain  the  further  commission  of 
the  acts  herein  complained  of.  The  unre- 
strained execution  of  the  designs,  which  it 
would  seem  from  the  record  in  this  case  the 
defendants  entertain,  would  result  unfortu- 
nately. Carried  to  their  logical  conclusion, 
the  owner  of  propertv  would  lose  its  control 
and  management.  It  would  be  worked  bv 
such  laborers,  during  such  hours,  at  such 
waives,  and  under  such  regulations,  as  the 
laborers  themselves  mij^ht  direct.  Under 
such  rule,  its  possession  would  become 
onerous.  Enterprises  employing  labor  would 
cease,  and,  instead  of  activity  and  plenty, 
idleness  and  want  would  follow.  Whatever 
enthusiasts  may  hope  for,  in  this  country 
every  owner  of  property  may  work  it  as  lie 
will,  by  whom  be  p leases,  at  such  wages, 
and  upon  such  terms  as  he  can  make ;  and 
every  laborer  may  work  or  not,  as  he  sees  fit, 
for  whom,  and  at  such  wages  as,  he  pleases : 
and  neither  can  dictate  to  the  other  how  he 
shall  use  his  own,  whether  of  property,  time, 
or  skill.  Any  other  system  cannot  be  tol- 
erated. The  association  of  laboring  men 
into  organizations  for  social  enjoyment, 
mental  improvement,  for  the  protection  of 
their  interests,  and  the  amelioration  of  their 
conditions,  is  not  condemned,  either  by  the 
people  or  the  law.  On  the  contrary,  it  is 
their  right  so  to  do,  and  they  have  the  sym- 
pathy of  all  classes  in  their  enorts  to  advance 
their  interests  by  lawful  means.  No  one 
will  view  with  envy  their  lawfully  acquired 
success,  their  comfortable  homes  and  con- 
genial surroundings,  all  attainable  through 
industry,  sobriety,  and  reasonable  economy. 
Unfortunately,  combinations  of  labor  are  met 
by  associations  of  employers,  each  trying  to 
baffle  what  it  deems  the* aggressions  of  the 
other.  It  is  to  be  regretted  these  opposing 
forces  have  in  late  years  gone  so  far  in  their 
efforts  for  supremacy  that  they  now  operate 
upon  the  principle  that  their  interests  are 
antagonistic.  It  is  when  these  contests  be- 
come so  heated  that  violations  of  the  law.  the 
peace  of  the  community,  and  the  destruction 
of  life  and  property  are  threatened,  that  the 
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courts  are  compelled  to  Intervene.  Undesir- 
able as  is  the  duty,  the  court  which  avoids 
it  when  presented  would  deserve  only  con- 
tempt. As  I  understand  the  law  and  the 
facts,  this  case  shall  be  determined  without 
equivocation.  The  action  results  from  a  con- 
troversy concern in>?  wages.  The  complainant 
refuses  to  accede  to  defendants*  demands  that 
the  same  wages  be  paid  to  all  the  laborers ; 
but,  while  willing  to  pay  the  usual  price  of 
$3.50  per  day  to  skilled  laborers,  declines  to 
pay  over  $3  to  others.  Which  party  may  be 
right  on  this  or  any  other  matter  that  may 
be  in  dispute  is  not  for  investisration  by  the 
court,  but  whether  the  defendants,  in  at- 
tempting to  maintain  their  position,  are 
likely  tu  employ  unlawful  means,  and  the 
authority  of  the  court,  if  it  so  finds,  to  re- 
strain them,  alone  must  be  determined. 

Among  other  reasons  advanced  why  the  re- 
straining order  should  now  be  dissolved,  the 
defendants  say  that  complainant  has  in  bad 
faith  alleged  that  it  was  compelled  in  Jan- 
uarv  last  to  close  its  mines  because  the  de- 
fenoants  interfered  with  the  working  thereof, 
whereas  at  that  time  it  stated  that  it  was  for 
the  purpose  of  securing  an  adjustment  of  the 
lailroad  freight  rates,  and  defendants  now 
allege  that  the  real  object  was  to  reduce 
wages,  and  to  break  up  the  miners'  unions. 
Certainly  it  is  true  that  he  who  asks  equity 
.must  not  by  his  pleadings  or  acts  attempt  to 
mislead  either  the  court  or  his  opponent.  So 
far  as  yet  appears,  the  two  causes  combined 
may  have  induced  complainant  to  close  its 
mines,  as  stated,  and  the  duplicity  charged 
against  it  is  not  so  shown  as  to  justify  a 
dissolution  of  the  existing  order.  Neither 
is  the  other  objection,  that  complainant  is  a 
member  of  an  association  which  it  is  alleged 
is  ille^l,  a  reason  why  the  court  will  not 
entertain  its  suit,  when  instituted  in  its  own 
iiame,  and  in  its  own  interest,  as  the  record 
.shows  has  been  done  in  this  case.  The  wrong 
complainant  may  have  committed  in  some 
'Other  matter  is  not  the  subject  of  considera- 
tion here,  or  at  least  not  until  it  is  made  to 
appear  that  this  action  is  the  direct  result  and 
a  part  of  some  illegal  association,  scheme,  or 
conffl»iracy.  Is  it  true,  as  claimed  by  defend- 
ants^ counsel,  that  the  acts  charged  in  the  bill 
are  either  a  trespass  or  a  nuisance ;  that  a 
trespass  cannot  be  enjoined  unless  upon  re* 
altv,  and  when  the  damage  is  irreparable 
and  that  the  right  at  law  must  be  established 
before  equity  will  intervene?  Before  a  per- 
manent injunction  will  issue,  undoubtedly 
a  right  or  title  involved  must  be  established 
in  a  court  of  law.  but  if,  by  the  weight  of 
authority,  such  was  ever  the  law  as  applied 
to  temporary  writs,  it  is  not  so  now.  But, 
as  there  is  no  title  to  realty  involved,  and  the 
acts  complained  of  are  not  a  direct  trespass 
upon  realty,  but  only  such  as  indirectly  af- 
fect the  enjoyment  of  property  and  other 
rights,  the  pertinency  of  counsel's  argument 
cannot  be  admitted. 

With  much  earnestness  it  has  been  urged 
that  equity  will  not  interfere  for  the  preven- 
tion of  crime.  But  wherein  is  this  a  criminal 
ease,  or  how  does  the  relief  asked  constitute 
ibis  an  action  for  injunction  against  the  com- 
mission of  a  crime?  It  Is  charged  that  a  con- 
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spiracy  has  been  formed.  An  association 
becomes  a  criminal  conspirac}r  when  it  is 
formed  for  an  unlawful  or  criminal  purpose, 
or  if,  when  organized  for  a  lawful  purpose,  it 
attempts,  bv  criminal  or  unlawful  means,  to 
attain  its  object,  but  this  action  is  not  to  pre- 
vent the  formation  of  a  conspiracy.  It  is  al- 
leged that  defendants  have  done  certain  un- 
lawful acts,  and  threaten  to  continue  doing 
them ;  but  none  of  such  acts  are  per  9e  crim- 
inal, or  enjoined  by  the  criminal  statutes. 
The  most  that  can  be  said  of  them  is  that  they 
are  such  as  interfere  with  the  rii;hts  of  others, 
and  are  therefore  unlawful.  It  is  also  true 
that  they  mi^ht  lead  to  the  commission  of 
other  acts  purely  criminal,  and  that  by  re- 
straining them  we  indirectly  prevent  the 
commission  of  crimes;  but  it  is  absurd  to 
conclude  that  by  such  indirect  prevention  of 
crime  this  can  be  construed  as  an  action  to 
restrain  its  commission. 

Without  further  pursuing  this  view,  we 
are  brought  to  the  important  question  in- 
volved,— whether  the  acts  complained  of, 
considered  as  unlawful  and  not  criminal, 
may  be  restrained,  and  further  injury  to 
complainant  avoided,  or  whether  it  must 
seek  relief  by  an  action  at  law.  The  threat- 
ened acts  are  such  that  their  frequent  occur- 
rence miffht  be  expected,  and  to  obtain  legal 
redress  therefor  the  annovance  of  a  mul- 
tiplicity of  suits  would  follow;  also  it  is 
alleged  that  defendants  are  insolvent, — both 
of  which  are  among  the  prime  reasons  that 
appeal  to  a  court  of  equity  for  its  preventive 
relief.  The  question  involved  is  not  a  new 
one.  Its  examination  may  be  better  made  by 
a  review  of  some  of  the  numerous  adjudica- 
tions by  other  courts.  In  Pranda  v.  Ilinn, 
118  U.  S.  885,  80  L.  ed.  165,  the  complaint 
was  that  defendants,  by  newspaper  publica- 
tions, by  sundrv  suits,'  and  by  various  and 
diverse  ways,  had  confederated  to  destroy 
complainant's  business.  The  court,  while 
stating  that  it  did  not  specifically  appear 
what  the  objectionable  acts  were,  held  that 
for  injuries  suffered  from  acts  of  the  general 
character  named, — which  were  in  the  nature 
of  libels  on  the  business,  —an  adequate  rem- 
edy existed  at  law.  In  Kidd  v.  Horry,  28 
Fed.  Rep.  774,  the  sole  question  was  whether 
the  publication  of  circular  letters,  which 
were  alleged  to  be  libelous  against  complain- 
ant's business,  could  be  restrained,  and  it  was 
held  they  could  not.  To  the  same  effect  is 
Baltimore  Car  W7ieel  Co,  v.  BemU,  29  Fed. 
Rep.  95,  and  numerous  similar  cases.  It  is 
clearly  established  that  libelous  publications 
or  statements,  however  damaging,  will  not 
be  restrained,  but  for  such  relief  somethinep 
more  must  be  involved.  What  more,  will 
appear  from  a  line  of  authorities  relied  upon 
by  complainant.  Old  Dominion  8.  8.  Co.  v. 
McKf-nna,  80  Fed.  Rep.  48,  was  an  action  in 
which  defendants,  over  a  question  of  wages, 
had  induced  complainant's  employes  to  cease 
work,  and  then  attempted,  by  sending  threat- 
ening letters  to  its  customers  and  others,  to 
so  damage  and  interfere  with  complainant's 
business  as  to  compel  it  to  yield  to  their  de- 
mands. The  court,  in  granting  relief,  said : 
**  All  combinations  and  associations  designed 
to  coerce  workmen  to  become  members,  or  to 
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interfere  with,  obstruct,  vex,  or  annoy  them 
in  working  or  in  obtaining  work  because  they 
are  not  members,  or  in  order  to  induce  them 
to  become  members,  or  designed  to  prevent 
employers  from  making  a  just  discrimination 
in  the  rate  of  wages  paid  to  the  skillful  and 
to  the  unskillful,  to  the  diligent  and  to  the 
lazy,  to  the  efficient  and  to  the  inefficient ;  and 
all  associations  designed  to  interfere  with 
the  perfect  freedom  of  employers  in  the  prop- 
er management  and  control  of  their  lawful 
business,  or  to  dictate  in  any  particular  the 
terms  upon  which  their  business  shall  be  con- 
ducted, by  means  of  threats  of  injury  or  loss, 
by  interference  with  their  property  or  traffic, 
or  with  their  lawful  employment  of  other 
persons  as  designed  to  abridge  any  of  those 
rights, — Bie  pro  tanto  illegal  combinations 
or  associations,  and  all  acts  done  in  further> 
ance  of  such  intentions  by  such  means,  and 
accomoanied  by  damages,  are  actionable." 

In  JS^jnack  v.  Kane,  84  Fed.  Rep.  46,  the 
parties  were  manufacturers  of  patent  slates, 
and  the  court  restrained  one  from  sending 
circulars  to  the  customers  of  the  other,  threat- 
ening them  with  litigation,  and  tending!:  to 
intimidate  them  from  dealing  in  and  buying 
the  rival  slates.     Casey  v.    utncinnati  Typo- 

fraphieal  Union  No.  S,  45  Fed.  Rep.  135,  12 
t.  ed.  198,  is  a  case  in  which  the  defendants 
demanded  that  plaintiff  should  employ  only 
union  printers,  and  at  the  wages  fixed  by  the 
union  ;  that,  upon  his  refusal  to  compl^r,  they 
boycotted  his  paper  by  the  publication  of 
handbills  calling  upon  all  to  withdraw  their 
patronage,  and  threatened  those  who  failed 
to  do  so  with  their  ill  will,  and  visited  plain- 
tiff's customers,  and  tlireatened  them  with  the 
ill  will  of  all  organized  labor.  After  a  full 
review  of  the  autliorities,  and  noting  the  dis- 
tinction between  injury  to  one's  business  by 
merely  libeling  it,  and  that  resulting  from 
threats  and  intimidations  against  those  who 
are  the  customers  of  or  employes  therein,  the 
court  held  that  all  boycotts  of  a  business, 
or  attempts  to  injure  it  through  such  threats 
and  intimidations,  were  unlawful,  and  could 
be  enioined.  Justice  Brewer  while  on  the 
circuit  bench  punished  railroad  employes 
who  were  engaged  in  a  strike  for  interfering 
with  other  employes  in  operating  a  roaa 
which  was  in  the  hands  of  a  receiver.  No 
force  was  resorted  to,  but  only  persuasions 
or  requests  to  cease  work  were  used,  but  they 
were  made  under  such  circumstances  and  by 
such  numbers  as  to  convey  the  impression 
that  they  were  to  be  obeyed,  and  tended  to 
intimidate  those  who  desired  to  work.  All 
such  acts  were  held  unlawful,  and  were  pun- 
ished by  fine  and  imprisonment.  United 
States  V.  Kane,  28  Fed.  Kep.  748.  Sherry  v. 
Perkins,  147  Mass.  212,  is  a  strong  and  late 
case,  in  which  a  contest  arose  between  some 
workmen  and  their  employers,  and  to  deter 
other  workmen  from  entering  into  his  service 
they  marched  in  front  of  his  store  with  a 
banner  bearing  an  inscription  requesting 
other  workmen  to  keep  away.  The  court 
says :  "  The  wrong  is  not,  as  argued  by  the 
defendant's  counsel,  a  libel  upon  the  plain- 
tiff's business.  It  is  not  found  that  the  in- 
scriptions upon  the  banner  were  false,  nor 
do  they  appear  to  have  been  in  disparagement 
10  L.  R.  A. 


of  the  plaintiff's  business.  The  scheme  in 
pursuance  of  which  the  banners  were  dig- 
played  or  maintained  was  to  injure  plaintiff's 
business,  not  by  defaming  it  to  the  public, 
but  by  intimidating  workmen  so  as  to  deter 
them  from  keeping  or  making  engagements 
with  the  plaintiff.  The  banner  was  a  stand- 
ing menace  to  all  who  were  or  wished  to  be 
in  the  employment  of  the  plaintiff  to  deter 
them  from  entering  plaintiff's  premises. 
Maintaining  it  was  a  continuous  unlawful 
act,  injurious  to  plaintiff's  business  and 
property,  and  was  a  nuisance  such  as  a  court 
of  equity  will  grant  relief  against." — And 
injunction  was  granted.  While  there  are  nu- 
merous other  authorities  upon  this  question*, 
further  time  in  their  review  will  not  be  con- 
sumed, as  I  believe  the  foregoing  state  th& 
law. 

A  clear  distinction  will  be  observed  be- 
tween the  two  classes  of  cases  above  noted. 
In  the  one,  when  the  acts  complained  of  con- 
sist of  such  misrepresentations  of  a  business- 
that  they  tend  to  its  injury,  and  damage  to- 
its  proprietor,  the  offense  Is  simply  a  libel ; 
and  in  this  country  the  courts  have  with  great 
unanimity  held  that  they  will  not  interfere 
by  injunction,  but  that  the  injured  party 
must  rely  upon  his  remedy  at  law.  On  tho 
contrary,  when  the  attempt  to  injure  consists 
of  acts  or  words  which  will  operate  to  in- 
timidate and  prevent  the  customers  of  a  party 
from  dealing  with  or  laborers  from  working 
for  him,  the  courts  have  with  nearly  equal 
unanimity  interposed  by  injunction.  In  the 
one  case  it  is  an  injury  to  a  man's  business- 
by  libeling  it ;  in  the  other,  by  force,  threats, 
and  other  like  means,  he  is  prevented  from- 
pursuing  it:  and,  while  the  damage  might 
be  as  great  in  one  case  as  in  the  other,— but 
most  likely  with  different  consequences  to^ 
the  good  oraer  and  peace  of  the  community, — 
the  courts  have  determined  upon  different 
remedies.  What  constitute  such  actionable 
threats  or  intimidations  must  be  determined* 
in  each  case  from  all  the  circumstances  at- 
tending it.  If  the  things  done  or  the  words 
spoken  are  such  that  they  will  excite  fear  or 
a  reasonable  apprehension  of  damages,  and 
so  infiuence  those  for  whom  designed  as  to> 

Srevent  them  from  freely  doing  what  they 
esire,  and  the  law  permits,  they  may  be  re- 
strained, and  the  courts  will  look  beyond  the 
mere  letter  of  the  act  or  word  into  its  spirit 
and  intent.  In  this  case,  however,  it  is  un- 
necessary to  enter  into  any  close  analysis  of  * 
the  acts  complained  of  to  determine  that  they 
amount  to  menace  and  threats,  for  they  clearly 
were  in  a  high  degree  of  that  character.  Tliai 
they  may  not  be  repeated  the  restraining 
order  is  continued,  pending  the  final  disposi- 
tion of  this  action. 

Attention  has  been  called  to  the  fact  that 
service  of  the  order  was  made  upon  the  pro- 
prietors of  two  newspapers,  which  has  led  to 
the  wild  report  that  the  public  press  has  been 
muzzled,  and  appeals  have  gone  out  that  the 
irresistible  power  of  the  government  has  been 
exercised  in  silencing  the  people's  monitors, 
in  all  of  which  thera  is  much  pathos  untem- 
pered  by  truth.  What  reason  existed  for  such- 
service  upon  those  two  defendants  has  not*, 
been  specially  developed  by  the  evidence,. 
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but  the  order  was  not  intended  to,  nor  does 
it  in  any  degree,  restrain  the  publication  of 
newspapers.  The  wisdom  of  the  American 
policy  which  upholds  the  freedom  of  the 
nresa  is  fully  indorsed  by  the  court.  If, 
nowever,  thosf  defendants  were  engaged  in 
doing  the  acts  complained  of,  or  threatened 
to  commit  them,  they  were  rightly  enjoined, 
for  they  are  amenable  to  the  law  just  as  other 
citizens.  The  court,  however,  is  slow  to  be- 
lieve that  men  who  occupy  the  high  and  re- 
sponsible position  of  proprietors  of  news- 


papers, which  constitute  such  a  powerful 
medium  for  influencing,  shaping,  and  con- 
trolling the  sentiments,  the  morals,  and  the 
conduct  of  the  people,  would  use  their  col- 
umns to  incite  the  lawless  or  thoughtless  to 
acts  of  violence  or  crime.  The  courts  with 
good  reason  expect  the  i$\iblic  press  to  be 
conservators  of  the  peace,  and,  whether  or 
not  they  agree  with  the  law,  either  as  enacted 
or  construed,  that  they  will  in  food  faith 
advise  its  observance  until  amended  or  re- 
versed. 
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1.  The  United  States  drcuit  court  haji 
JorlMlictloii  to  enf  oroe  any  rights  arlsinir  un- 
der the  Interstate  Commerce  Law,  altbouffh  the 
same  rights  may  have  existed  at  common  law. 

8.  Members  of  a  labor  orc^anlaatton 
who  procure  railroad  companies  to 
refose  to  handle  interstate  freight 
from  a  oompany  with  which  such  organization 
iB  In  conflict  violate  the  provlBlon  of  the  Inter- 
state Commerce  Law  declaring  any  carrier  or 
an^  director,  officer,  receiver,  agent,  or  person 
acting  for  or  employed  by  an  Incorporated  cazw 
rier,  who,  alone  or  with  any  other  corporation, 
person,  or  party,  shall  willfully  fail  or  ooUt  to  do 
any  act  or  cause,  or  willingly  suffer  or  permit 
any  act  required  by  such  Act  to  be  done  or  not 
to  be  done,  or  aid  or  abet  such  omission  or  fail- 
ure, to  be  guilty  of  a  misdemeanor. 

8.  All  persons  combining  to  carry  ont 
the  mle  of  the  Brotherhood  of  Iiocch 
motiwe  Eng^eers  which  requires  employes 
on  one  road  to  refuse  to  handle  proi>erty  belong- 
ing to  a  connecting  road  on  which  a  strike  of 
eoglDeexs  is  pending  are,  in  case  such  roads  are 
subject  to  the  Interstate  Commerce  Law,  punish- 
able under  Be  v.  Stat.,  S  6440,  relating  to  oonspira^ 
dee  to  commit  offenses  against  the  United  States, 
if  any  one  of  them  does  an  act  in  furtherance 
of  the  combination. 

4«  While  an  employe  may  beetow  or 
withhold  his  labor  as  he  will.  If  he  uses 
the  benefit  which  bis  labor  is  or  will  be  to  an- 
other, by  threatening  to  withhold  or  agreeing 
to  bestow  it,  or  by  actually  withholding  it  or  be- 
stowing it,  for  the  purpose  of  inducing,  procur- 
ing, or  compelling  that  other  to  commit  an 
unlawful  and  criminal  act,  such  withholding  or 
bestowing  his  labor  is  Itself  an  unlawful  and 
criminal  act. 

6.  Members  of  a  labor  organisstiont 
employes  of  a  railroad  company » and 
the  <»flicers  of  sneh  org^anisation 
thongrl^  not  such  employes*  who»  by 
threatening  to  withhold  their  labor 
from  such  company  unless  it  violates  the  Inters 
state  Commerce  Act  by  refusing  to  accept  cars 
containing  interstate  freights  from  another  road 
with  which  such  organinttion  is  in  conflict,  cause 


Note.— See,  in  connection  with  the  above  case, 
the  one  preceding  and  the  three  next  following, 
slso  Gasey   v.  Cincinnati   Typographical  Union 
No.  8, 12  L.  B.  A.  198,  and  noCe,  46  Fed.  Bep.  UB. 
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it  to  refuse  to  accept  such  freights,  are  civilly 
liable  to  the  latter  road ;  for  any  loss  Inflicted  in 
pursuance  of  their  conspiracy. 
6«  An  iajnnetion  will  lie  to  prevent  the 
chief  ofiloers  of  a  labor  or^^anlsation 
from  enforcing  or  putting^  into  opera- 
tion a  mle  of  such  organization  making  it  the 
highest  oftense  against  the  order  for  a  member  in 
the  employ  of  a  railroad  company  to  handle  can 
received  from  another  company  with  which  a 
conflict  approved  by  such  chief  ofBceri  exists, 
where  refusal  to  handle  such  cars  will  constitute 
a  violtttion  of  the  Interstate  Gommerce  Act  re* 
quiring  the  furnishing  of  equal  facilities  for  the 
Interchange  of  tralBc ;  and  such  officer  may  be 
required  to  rescind  a  direction  already  given 
for  the  enforcement  of  such  rule,— especially 
where  the  order  so  directed  to  be  rescinded  will 
Induce  violations  of  an  injunction  previously 
granted  against  the  company  and  its  employes. 

(March  £B,18BBJ 

UIT  to  enjoin  defendants  and  their  em- 
ploy^ from  refusing  to  receive  and  trans- 
port the  interstate  freight  coming  to  ibem  from 
complainant's  road.  On  motion  for  a  tempo- 
rary injunction  against  P.  M.  Arthur,  chief  of 
the  Brotherhood  of  Locomotive  Engineers,  to 
restrain  him  from  issuing,  promulgating,  or 
continuing  in  force  any  rule  or  order  of  said 
brotherhood  which  shall  command  any  em- 
ploy6  of  any  of  the  defendant  companies  to 
refuse  to  handle  and  deliver  any  cars  of  freight 
coming  to  such  roads  from  complainant's  road. 
li\functum  granted. 

The  facts  sufficiently  appear  in  the  opinion. 

Argued  before  Taf t,  Oircuit  Judge,  and 
Ricks,  Diitriet  Judae. 

Mr,  Alexander  L.  Smith  for  complainant. 

Mewre,  Frank  H.  Hard,  Q.  M.  Barber 
and  I«  H.  Bonthard  for  defendant. 

Tall*  Oireuit  Jmtiee,  delivered  the  opinion 
of  the  court : 

Tbis  is  a  motion  by  the  complainant,  the 
Toledo,  Ann  Arbor  &  North  Michigan  Rail- 
way Company,  fora  temporary  injunction— to 
remain  in  force  pending  this  action— against 
P.  M.  Arthur,  chief  executive  of  the  Brother- 
hood of  Locomotive  Engineers,  and  a  defend- 
ant herein,  to  restrain  him  from  issuing, 
promulgating,  or  continuing  in  force  any 
rule  or  order  of  said  brotherhcK>d,  which  shaf) 
require  or  command  any  employ^  of  any  of 
the  defendant  railway  companies  herein,  to 
refuse  to  handle  and  deliver  any  can  of 
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freight  in  course  of  transportation  from  one 
stale  to  anotlier,  to  the  complainant,  or  from 
refusing  to  receive  and  handle  cars  of  such 
freight  whicJi  have  been  hauled  over  com- 

Slainant's  road,  and  also  from  in  any  way 
irectly  or  indirectly  endeavoring  to  per- 
suade any  of  the  employes  of  the  defend- 
ant railway  companies,  whose  lines  con- 
nect with  the  railroad  of  the  complainant, 
not  to  extend  to  said  company  the  same  facil- 
ities for  ioterchange  of  interstate  trallic  as  are 
extended  by  said  companies  to  other  railway 
companies.  A  temporary  restraining  order 
to  this  effect  was  issued  by  me  against  Arthur 
ex  parte.  A  hearing  has  since  been  had,  and 
the  question  now  is  whether,  on  the  evidence 
produced,  the  order  shall  be  continued  in 
force  until  the  final  decision  of  the  case. 

The  original  bill  was  filed  against  eight 
railway  companies  and  the  superintendents 
of  two  of  them,  and  averred  that  the  defend- 
ants, who  were  operating!;  lines  of  railway 
connecting  with  that  of  the  complainant  com- 
pany at  Toledo,  had  threatenea  to  refuse  to 
receive  from  and  to  deliver  to  the  complain- 
ant company  interstate  freight,  on  the  ground 
that  their  locomotive  engineers,  who  were 
members  of  the  brotherhood,  would  refuse  to 
haul  or  handle  the  same,  because  complain- 
ant employed  on  its  line  engineers  who  were 
not  members  of  the  brotherhood ;  and  the  bill 
further  averred  that  if  the  threat  was  carried 
out,  it  would  work  an  irreparable  injury  to 
1  he  complainant,  for  which  damages  could  not 
beestimated,and  the  law  afforded  no  adequate 
remedy.  The  prayer  of  the  bill  was  for  an 
order  enjoining  uie  defendant  companies, 
their  employes  and  servants,  from  refusing 
to  receive  and  deliver  complainant's  inter- 
state freight.  A  temporary  order  as  prayed 
for  was  issued  by  Judge  Ricks.  An  amend- 
ment to  the  bill  was  afterwards  filed  making 
two  new  defendants,  P.  M.  Arthur  and  F. 
P.  Sargent.  Sargent,  it  subseouently  ap- 
peared, was  a  nonresident  of  tne  district, 
and  the  bill  as  against  him  was  dismissed  for 
want  of  jurisdiction.  As  to  Arthur,  the 
amendment  charges  that  he,  as  chief  of  the 
brotherhood,  exercises  a  controlling  influence 
upon  its  members  in  all  matters  treated  by 
its  rules  and  regulations;  that  one  of  its 
rules  requires  all  its  members  in  the  employ 
of  any  railway  company,  whenever  an  order 
to  that  effect  shall  be  given  by  its  said  chief 
officer,  to  refuse  to  receive,  handle  or  carry 
cars  of  freight  from  any  other  railroad  com- 
pany whose  employes,  members  of  said  asso- 
ciation, have  engaged  in  a  strike ;  that  such 
a  strike  has  been  declared  against  the  com- 
plainant by  the  members  of  the  brotherhood 
with  Arthur's  consent  and  approval ;  that 
Arthur  now  publicly  announces  that  unless 
complainant  shall  submit  to  the  demands  of 
its  striking  employes,  he  will  order  the  rule 
above  stated  enforced  ;  that  the  rule  is  in  di- 
rect contravention  of  the  Interstate  Commerce 
Law,  and  is  intended  to  induce  the  employes 
of  the  defendant  companies  to  violate  that  law 
and  the  previous  order  of  this  court,  and  that 
Arthur  with  others  is  conspiring  to  that  end. 
The  jurisdiction  of  this  court  to  hear  and 
decide  the  case  made  by  the  bill  cannot  be 
maintained  on  the  ground  of  the  diverse  oit- 
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izenship  of  the  parties,  for  the  complainant, 
and  at  least  one  of  the  defendants,  are  cit- 
izens of  the  same  state.  If  it  exists,  it  must 
arise  from  the  subject-matter  of  the  suit. 
The  bill  invokes  the  chancery  powers  of  this 
court  to  protect  the  complainant  in  rights 
which  it  claims  under  the  Act  of  Congress 
passed  February  4,  1887  (24  Stat,  at  L.  379), 
known  as  the  Interstate  Commerce  Act,  and 
an  Act  amending  it,  passed  March  2,  1889, 
(25  Stat,  at  L.  855) .  These  Acto  were  passed 
by  Congress  in  the  exercise  of  the  power  con- 
ferred on  it  by  the  Federal  Constitution  (art. 
1,  §  8,  par.  Ji),  ''to  regulate  commerce  with 
foreign  nations,  among  the  several  states  and 
with  the  Indian  tribes.  **  Counsel  for  defend- 
ant Arthur  contend  that  the  Interstate  Com- 
merce Law  and  its  amendments  are  only  de- 
claratory of  the  common  law,  which  gave  the 
same  rights  to  complainant,  and  that,  there- 
fore, this  is  not  a  case  of  Federal  jurisdic- 
tion. The  original  jurisdiction  of  this  court 
extends  by  Act  of  Congress  passed  August 
18,  1888  (25  Stat,  at  L.  p.  433),  to  '*all  suits 
of  a  civil  nature,  at  common  law  or  in  eq- 
uity, where  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or 
value  of  $2,000,  and  arising  under  the  Con- 
stitution or  laws  of  the  United  States."  The 
bill  makes  the  necessary  averment  as  to  the 
amount  in  dispute.  It  is  immaterial  what 
rights  the  complainant  would  have  had  be- 
fore the  passage  of  the  Interstate  Commerce 
Law.  It  is  sufficient  that  Congress,  in  the 
constitutional  exerciseof  power,  lias  given  the 
positive  sanction  of  Federal  law  to  the  rights 
secured  in  the  statute,  and  imy  caise  involv- 
ing the  enforcement  of  those  rights  is  a  case 
arising  under  the  laws  of  the  united  States. 
The  Brotherhood  of  Locomotive  En/^ineers 
is  an  association,  organized  in  1863,  whose 
members  are  locomotive  engineers  in  active 
service  in  the  United  States,  Mexico  and 
the  Dominion  of  Canada.  Their  number  is 
85,000.  The  engineers  engaged  with  the  de- 
fendant companies  are  most  of  them  members 
of  the  brotherhood.  The  purpose  of  the  broth- 
erhood is  declared  in  its  constitution  to  be, 
''more  effectually  to  combine  the  interests  of 
locomotive  engineers,  to  elevate  their  stand- 
ing as  such  and  their  character  as  men." 
These  ends  are  sought  to  be  obtained  by  re- 
quiring that  every  member  shall  be  a  man  of 
good  moral  character,  of  temperate  habits, 
and  a  locomotive  engineer  in  actual  service 
with  a  year's  experience,  and  by  imposing 
the  penalty  of  expulsion  upon  any  member 
guilty  of  disgraceful  conduct,  of  drunken- 
ness, of  neglect  of  duty,  of  injury  to  the  prop- 
erty of  the  employer,  or  of  endangering  the 
lives  of  persons.  A  mutual  insurance  asso- 
ciation is  supported  in  connection  with  the 
brotherhood,  in  which  every  member  is  re- 
quired to  carry  a  policy,  and  there  is  an  effi- 
cient employment  bureau  for  the  members. 
A  strong  and  complete  organization  is  main- 
tained for  the  systematic  government  of  the 
brotherhood,  and  its  rules  are  well  adapted  to 
the  establishment  and  carrying  out  general 
and  local  plans  with  respect  to  the  terms  of 
employment  of  its  members.  Submission  to 
these  plans  when  once  adopted  by  requisite 
vote,  IS  required  of  every  member  on  penalty 
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of  cxpalsion.  The  management  of  contro- 
Yersies  with  employer  companies  is  immedi- 
ately with  a  diairman  of  a  standing  general 
adjustment  conmiittee  for  the  particular  rail- 
road system  involved,  and  afterwarrls  with 
the  grand  chief.  The  grand  chief  has  large 
Jadicial  executive  powers.  He  is  the  ulti- 
mate authority  always  called  in  to  adjust 
differences  between  members  and  their  em- 
ployer, and  he  is  one  to  whom  appeals  are 
made  to  settle  disputes  arising  between  mem- 
bers and  subdivisions.  He  is  also  the  head 
of  the  insurance  company. 

Early  last  month,  the  superintendent  of 
complainant  company  refused  to  grant  a  de- 
mand by  its  engineers  for  higher  wages. 
After  some  unsuccessful  attempts  at  negotia- 
tion, Arthur,  who  had  been  called  in,  con- 
sented to  the  strike,  which  had  previously 
been  voted  by  two  thirds  of  the  brotherhood 
men  in  complainant's  employ.  As  soon  as 
the  men  went  out  on  March  7,  Arthur  sent 
to  eleven  chairmen  of  the  general  adjustment 
committees,  on  as  many  different  railroad 
^sterns  in  Ohio  and  the  neighboring  states, 
the  following  dispatch : 

"There  is  a  legal  strike  in  force  upon  the 
Toledo,  Ann  Arbor  &  North  Michigan  Rail- 
road. See  that  the  men  on  your  road  comply 
with  the  laws  of  the  brotherhood.  Notify 
your  general  manager." 

A  **legar'  strike  in  brotherhood  parlance 
means  one  consented  to  by  the  grand  chief. 
His  consent  is  necessary  under  tiie  rules  of 
the  order  to  entitle  the  men,  thus  out  of  em- 
ployment, to  the  three  months'  pay  allowed 
to  striking  members.  Arthur  admits  that 
the  particular  law  to  which  he  referred  in 
thisHispatch  was  one  adopted  by  the  brother- 
hood at  Denver  three  years  ago,  but  which 
is  not  published  in  the  printed  copy  of  the 
constitution  and  by-laws.    It  is  as  loUows : 

•*  Tkcelfth—ThAt  hereafter,  when  an  issue 
has  been  sustained  by  the  grand  chief  and 
carried  into  effect  by  the  B.  of  L.  E..  it  shall 
be  recognized  as  a  violation  of  obligation  for 
a  member  of  the  Brotherhood  of  Locomotive 
Engineers'  Association,  who  may  be  em- 
ployed on  a  railroad  runnin?  in  connection 
with,  or  adjacent  to  said  road,  to  handle  the 
property  belonging  to  said  railroad  or  system 
in  any  way  that  may  benefit  said  company 
in  which  ue  B.  of  L.  E.  is  at  issue  until  the 
grievance  or  issue  of  whatever  nature  or  kind 
has  been  amicably  settled." 

It  is  quite  clear  from  the  evidence  that 
"a  violation  of  obligation"  is  the  highest  of- 
fense of  which  a  member  can  be  guilty  and 
merits  expulsion.  In  obedience  to  Arthur's 
direction  it  appears  that  several  eeneral  man- 
agers were  notified  of  the  intention  to  enforce 
the  rule.  Watson,  the  chairman  of  the  ad- 
justment committee  on  the  Lake  Shore  sys- 
tem, sent  the  general  manager  of  that  system 
the  following  telegram : 

"  We  ask  you  in  the  interests  of  peace  and 
harmony  not  to  ask  your  engineers  to  handle 
Toledo,  Ann  Arbor  &  North  Michigan  freight 
business  after  6  o'clock,  March  8th,  as  the  en- 
gineers and  fireman  of  said  road  go  out  on  a 
strike." 

ThroQgh  the  intervention  of  the  Ohio  Labor 
Commissioner  Wm.  Eirkby,  negotiations  for 
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an  adjustment  began  between  Arthur  and  the 
local  brotherhood  committee,  on  the  one  side, 
and  the  complainant  on  the  other.'  Kirkby 
refused  to  take  part  until  the  embars^o  laid 
on  complainant's  freight  was  raised.  Ac- 
cordingly, on  March  11,  in  Arthur's  absence, 
his  assistant  sent  in  Arthur's  name  the  fol- 
lowing dispatch  to  chairmen  of  adjustment 
committees : 

**  Pending  negotiations  with  the  president 
of  the  ToImo  £  Ann  Arbor  road,  resolution 
12,  page  45,  of  ritual  is  suspended.  In  case 
negotiations  fail,  you  will  ne  promptly  no- 
tified." 

Arthur  says  he  did  not  know  of  this  dis- 
patch when  sent,  but  that  he  subsequently 
approved  it.  On  March  18,  as  a  result  of  the 
negotiations  referred  to  in  the  telej^m  of 
March  11,  the  following  paper  was  signed  by 
Arthur  and  others  for  the  striking  engineers: 

**We,  the  undersigned,  late  employes  of 
the  motive  power  department  of  the  Toledo 
&  Ann  Arbor  Railroad,  have  authorized  our 
chief  executive  officers  to  withdraw  the  em- 
bargo against  connecting  roads.  Should  we 
be  reinstated,  we  hereby  agree,  each  for  him- 
self, to  submit  to  Wm.  Eirkby,  railroad 
commissioner,  as  our  representative  in  all 
matters  of  grievances  touching  orders  issued 
by  officials,  with  authority  to  confer  with 
Gfovemor  Ashley,  president  of  the  Toledo  & 
Ann  Arbor  Railroad,  and  we  hereby  agree  to 
abide  by  their  concurrent  decision.  This 
will  also  include  the  return  of  the  men  with- 
out prejudice  and  the  rates  of  pay  to  be  agreed 
upon. " 

A  schedule  of  wages  was  agreed  upon,  but 
the  negotiations  were  subsequently  broken 
off  because  the  striking  engineers  refused  to 
consent  to  a  requirement  that  applications 
in  writing  should  be  made  for  employment 
by  each  one  of  their  number.  Thereupon, 
on  March  16,  Arthur  sent  to  the  committee 
chairmen  the  following  dispatch  : 

"All  efforts  to  effect  an  honorable  settle- 
ment of  the  grievances  of  the  engineers  and 
firemen  on  the  Toledo,  Ann  Arbor  &  North 
Michigan  Railroad  have  failed.  See  that 
your  men  comply  with  the  laws  of  the  broth- 
erhood.   Notify  your  general  manager." 

The  result  of  this  was  that  ens^ineers,  mem- 
bers of  the  brotherhood,  did  refuse  to  handle 
complainant's  freight  on  connectinir  lines  for 
a  short  time,  and,  in  several  instances  quit 
the  service  Father  than  do  so.  On  the  17th 
of  March,  the  temporary  restraining  order  is- 
sued by  me  and  above  referred  to  was  served 
on  Arthur.  He  was  therein  commanded  to 
rescind  any  order  he  might  have  promulgated 
to  engineers  on  connecting  lines  to  refuse  to 
handle  complainant's  freight.  Under  advice 
of  counsel,  he  obeyed  and  sent  a  dispatch  to 
committee  chairmen  rescinding  his  previous 
dispatch  of  March  16.  This  had  the  effect 
to  lift  the  "embargo,"  so  called. 

The  result  of  this  evidence  is  that  the  mem- 
bers of  the  Brotherhood  of  Locomotive  Engi- 
neers have,  by  the  adoption  of  Rule  12,  made 
an  agreement  among  themselves  that  when- 
ever any  of  their  comrades,  with  the  consent 
of  Arthur,  leave  the  employ  of  one  company 
because  the  terms  of  employment  are  unsatis- 
factory, the  members  employed  by  companies 
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"dpdrating  connecting  lines  will  inflict  an  in- 
^17  on  the  first  company  by  preventing  as 
far  as  possible  the  first  company  from  doing 
any  business  as  a. common  carrier,  involving 
the  interchange  of  freight  with  connecting 
lines.  The  engineers  of  the  connecting  lines 
are  to  eflPect  this  purpose — first,  by  refus- 
ing to  handle  the  freight  of  the  offending 
company,  and  second,  if  necessary,  bv  quit- 
ting the  service  to  avoid  handling  it,  in  order 
that  the  connecting  companies  by  fear  of  the 
evil  effects  of  a  strike  upon  their  own  busi- 
ness, will  be  compelled  to  join  with  their 
engineers  in  a  refusal  to  handle  the  offending 
company's  freight,  and  inflict  the  injury 
which  is  the  main  purpose  of  the  combina- 
tion. In  this  connection,  should  be  noted, 
in  Arthur's  telegrams  of  March  7  and  16, 
directing  the  enforcement  of  Rule  12,  the 
significance  of  the  sentence,  "notify  your 
general  manager,"  and  the  language  of  Wat- 
son's dispatch  to  the  general  manager  of  the 
Lake  Shore  system.  Irhese  notifications  were 
threats  to  the  connecting  companies  which  it 
was  hoped  would  lead  them  to  assist  in  in- 
juring complainant's  company.  No  such 
notice  was  thought  necessary  when  Rule  12 
.  was  suspended. 

Rule  No.  12  is  not  operative  until  a  strike 
has  been  declared  with  the  consent  of  Arthur. 
Arthur  states  that  there  is  nothing  in  the  rules 
reciuiring  him  to  communicate  with  the  com- 
mittee chairmen  as  he  did,  and  that  the  rule 
would  execute  itself.  But  it  is  obvious  that, 
as  under  the  rule  he  must  declare  a  strike 
"legal"  before  its  consequences  follow,  he  is 
the  person  upon  whom  devolves  the  task  of 
authoritatively  advising  the  rest  of  the  broth- 
erhood through  their  immediate  chairman, 
that  the  time  has  come  for  the  enforcement 
of  the  rule,  and  the  injury  of  the  offending 
company.  That  he  and  the  members  of  the 
brotherhood  recognize  this  as  a  necessity,  is 
clear  from  the  evidence  of  Watson  and  what 
actually  occurred  here.  On  March  8,  the  rule 
was  enforced  by  this  order.  On  March  11, 
the  rule  was  suspended  by  an  order  issued  in 
his  name.  On  March  16,  the  rule  was  again 
enforced  by  telegraphic  order  from  him,  and 
upon  March  18,  the  enforcement  of  the  rule 
was  again  suspended.  Arthur  says  that  nei- 
ther he  nor  his  assistant  had  power,  under  the 
constitution  and  bv-laws  of  the  brotherhood, 
to  suspend  the  enforcement  of  Rule  12,  and 
that  the  dispatch  of  March  11,  doing  so,  was 
an  unconstitutional  assumption  of  power  on 
his  part.  We  are  not  called  upon  to  construe 
the  constitution  and  laws  of  the  brotherhood, 
except  so  far  as  they  reflect  on  the  actual 
power  exercised  by  Arthur  in  the  enforce- 
ment of  Rule  12.  It  sufllces  to  say  that  so 
much  of  the  governing  law  of  the  brother- 
hood as  we  have  seen,  invests  Arthur  with 
wide  powers  and  a  ^reat  influence  over  the 
actions  of  his  subordinates  and  the  brother- 
hood members,  and  that  in  the  practical  ex- 
ercise of  power  he  has  twice  both  directed 
and  suspended  the  enforcement  of  Rule  12. 

It  will  be  convenient  in  discussing  the 
question  whether  any  relief  can  properly  be 
given  to  complainant  against  Artliur,  to  con- 
sider Rule  No.  12  and  the  acts  done  or  to  be 
done  in  pursuance  thereof ;  first,  in  the  light 
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of  the  criminal  law ;  second,  with  reference 
to  their  diaracter  as  civil  wrongs,  and,  third, 
with  reference  to  the  remedies  which  a  court 
of  equity  may  afford  against  them. 

Ftrnt — ^The  complainant  and  defendant  com- 
panics  are  common  carriers  subject  to  the 
provisions  of  the  Interstate  Commerce  Act. 
and  the  business  exchanged  between  them  is 
averred  by  the  bill  to  be  nearly  all  interstate 
freight.  The  second  paragraph  of  the  third 
section  of  the  Act  provides  that : 

"All  common  carriers  subject  to  the  pro- 
visions of  this  Act  shall,  according  to  tneir 
respective  powers,  afford  all  reasonable, 
proper  and  equal  facilities  for  the  inter- 
change of  trafiSc  between  their  respective 
lines,  and  for  the  receiving,  forwarding  and 
delivery  of  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their 
rates  and  charges  between  such  connecting 
lines."    24  Stat,  at  L.  p.  879. 

In  view  of  the  foregoing  section,  it  needs  oo 
argument  to  demonstrate  that  one  common 
carrier  is  expressly  required  by  the  Interstate 
Commerce  Act  to  freely  interchange  interstate 
freight  with  another  when  their  lines  connect. 

Section  10  of  the  Act  as  amended  (25  Stat,  at 
L.  p.  856)  provides  that :  **  Any  common  car- 
rier subject  to  the  provisions  of  this  Act, 
or,  whenever  such  common  carrier  is  a  cor- 
poration, any  director  or  ofllcer  thereof,  or 
any  receiver,  trustee,  or  lessee,  agent  or 
person  acting  for  or  employed  by  such 
corporation,  who,  alone,  or  with  any  oth- 
er corporation,  company,  person,  or  party 
shall  willfully  omit  or  fail  to 
do  any  act,  matter,  or  thins  in  this  respect 
required  to  be  done,  or  shall  cause  or  will- 
ingly suffer  or  permit  any  act,  matter,  or 
thing,  so  directed  or  required  by  this  Act  to 
be  done,  not  to  be  done,  or  shall  aid  or  abet 
such  omission  or  failure,  .  .  .  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
upon  conviction  thereof  in  any  district  court 
of  the  United  States  within  the  jurisdiction 
of  which  such  offense  was  committed,  be  sub- 
ject to  a  fine  of  not  exceeding  $5,000." 

By  the  foregoing  section,  a  common  carrier 
which  is  not  a  corporation  is  made  liable 
criminally  for  violations  of  the  Interstate  Com- 
merce Law.  But  when  the  carrier  is  a  corpora- 
tion and  violates  the  law,  not  the  corporation, 
but  its  officers,  agents,  and  persons  acting  for 
or  employed  by  it  who  willfully  do  the  wrong- 
ful work,  are  made  liable.  He  Peasit-i/.  44  Fed. 
Rep.  271.  The  corporation  is  made  civilly 
liable  under  scctioD  8.  As  every  locomotive 
engineer  of  the  defendant  companies  is  a  ''per- 
son employed  by"  a  common  carrier  corpora- 
tion subject  to  the  provisions  of  the  Ini  erst  ate 
Commerce  Law.  be  is  guilty  of  the  offense 
described,  and  subject  to  the  penalty  imposed 
by  s(  ciion  10,  if  he,  while  acting  as  engineer 
for  his  corporation,  refuses  to  handle  interstate 
freight  for  the  complainant,  and  thereby,  in 
his  discbarge  of  a  function  of  the  company, 
willfully  omits  to  do  an  act  required  by  the 
law  to  be  done;  and  it  is  immaterial  whether 
what  he  does  or  fails  to  do  in  violation  of  the 
statute  is  with  or  without  the  orders  of  hit 
principal.  United  States  v.  2'ozer,  87  Fed. 
Rep.  685. 
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Arthur  and  all  the  members  of  the  brother- 
hood engaged  in  eo  forcing  Rule  12,  and  hi 
thereby  aidmg  and  abeitiog  every  such  en.c;ineer 
to  violate  the  section,  are  equally  guilty  with 
him  as  principals  (l/ht^<2  Stata  ▼.  Snyder,  14 
Fed.  Rep.  554);  and  they  are  thereby  also 
guilty  of  ooospiring  to  commit  an  offense 
against  the  United  States,  and  subject  to  the 
penalties  of  section  5440,  Rev.  Stat  United 
States  y.  Stevens,  44  Fed.  Rep.  182. 1 

But  suppose  that  this  yiew  of  section  10  is 
erroneous,  and  that  the  words,  "person  act- 
ing for  or  employed  b^  such  corporation," 
refer  only  to  its  managing  oflScer  or  agent, 
the  enforcement  of  Rule  12,  with  its  evident 
purpose,  would  still  be  a  violation  of  law;  for 
«ven  then  it  is  Quite  clear  that  any  one, 
though  not  an  officer  or  agent  successfully 
aiding,  abetting,  or  procuring  such  officer 
or  agent  to  violate  the  section,  would  be  pun- 
ishaole  under  it  as  a  principal.  Thus  in 
United  States  ▼.  Snpder,  14  Fed.  Rep.  554, 
under  a  statute  making  it  a  crime  for  a  post- 
master to  render  a  false  report  to  the  govern- 
ment of  his  receipts,  one  who  aided,  abetted, 
and  procured  a  postmaster  to  send  such  a  re- 
port, was  found  guilty  as  principal  of  vi- 
olating the  statute,  and  the  conviction  was 
sustained  by  Judges  McCrary  and  Nelson,  in 
an  opinion  citing  authoi'ities,  fully  justify- 
ing their  conclusion. 

It  is  therefore  evident  that  Arthur  and 
the  other  members  of  the  brotherhood,  if 
auccessf  ul  in  procuring  the  managing  officers 
of  the  defendant  companies  to  refuse  to  han- 
<ile  interstate  freight  from  complainant  com- 
pany, would  be  guilty  of  violating  section 
10,  and  punishable  as  principals  thereunder. 

Section  5440,  Rev.  Stat.,  provides  that: — 
**  If  two  or  more  persons  conspire  ...  to 
commit  any  offense  against  the  United  States 
.  .  .  and  one  or  more  parties  do  anv  act 
to  effect  the  object  of  the  conspiracy,  all  the 
parties  to  such  conspiracy  shall  be  liable  to 
a  penalty  of  not  more  than  ten  thousand  dol- 
lars, or  to  imprisonment  for  not  more  than 
two  years,  or  to  both  fine  and  imprisonment, 
in  the  discretion  of  the  court.'' 

All  persons  combining  to  carry  out  Rule 
12  of  the  brotherhood  against  the  complain- 
ant company,  if  any  one  of  them  does  an  act 
in  furtherance  of  the  combination,  are  pun- 
ishable under  the  foregoing  section.  This 
is  true,  because,  as  alre^y  shown,  the  object 
of  the  conspiracy  is  to  induce,  procure,  and 
compel  the  managing  officers  of  the  defend- 
ant companies  to  refuse  equal  facilities  to 
the  complainant  for  the  interchange  of  inter- 
state freight,  which,  as  we  have  seen,  is  an 
offense  against  the  United  States  bv  virtue  of 
iection  10  above  quoted.  For  Arthur  to  send 
word  to  the  committee  chairmen  to  direct  the 
men  to  refuse  to  handle  interstate  freight  of 
complainant,  and  to  notify  the  managing  of- 
ficers of  the  defendant  companies  with  the  in- 
tention of  procuring  them  to  do  so,  all  in  ex- 
ecution of  Rule  12,  is  an  act  in  furtherance 
of  the  conspiracy  to  procure  the  managing  of- 
ficers of  the.defendant  companies  to  commit  a 
crime,  and  subjects  him  and  all  conspiring 
with  him  to  the  penalties  of  section  5440,  Rev. 
6tat.  Again,  for  the  men  in  furtherance  of 
Rule  12,  either  to  refuse  to  handle  the  freight 
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or  threaten  to  quit,  or  actually  to  quit,  in  or- 
der to  procure  or  induce  the  officers  of  the  de- 
fendant companies  to  violate  the  provisions 
of  the  Interstate  Commerce  Law  would  con- 
stitute acts  in  furtherance  of  the  conspiracy 
and  would  render  them  also  liable  to  the  pen- 
alty of  the  same  section. 

But  it  is  said  that  it  cannot  be  unlawful 
for  an  employ^  either  to  threaten  to  quit  or 
actually  to  quit  the  service  when  not  in  vio- 
lation of  his  contract,  because  a  man  has  the 
inalienable  right  to  bestow  his  labor  where 
he  will,  and  to  withhold  his  labor  as  he 
will.  Generally  speaking,  this  is  true ;  but 
not  absolutely.  If  he  uses  the  benefit  which 
his  labor  is  or  will  be  to  another,  by  threat- 
ening to  withhold  it,  or  agreeing  to  bestow 
it,  or  by  actually  withholding  it  or  bestow- 
ing it,  for  the  purpose  of  inducing,  procur- 
ing, or  compelling  that  other  to  commit  an 
unlawful  or  criminal  act,  the  withholding  or 
bestowing  of  his  labor  for  such  a  purpose  is 
itself  an  unlawful  and  criminal  act.  The 
same  thing  is  true  with  regard  to  the  exer- 
cise of  the  right  of  property.  A  man  has  the 
ri^ht  to  give  or  soil  his  property  where  he 
will ;  but  if  he  give  or  sell  it,  or  refuse  to 
give  or  sell  it,  as  a  means  of  inducing  or 
compelling  another  to  commit  an  unlawful 
act,  his  giving  or  selling  it,  or  refusal  to 
do  so,  is  itself  unlawful. 

Herein  is  found  the  difference  between  the 
act  of  the  employes  of  the  complainant  com- 
pany in  combining  to  withhold  the  benefit  of 
their  labor  from  it,  and  the  act  of  the  em- 
ploy63  of  the  defendant  companies  in  com- 
bining to  withhold  their  labor  from  them, 
that  is,  the  difference  between  a  strike  and  a 
boycott.  The  one  combination,  so  far  as  its 
character  is  shown  in  the  evidence,  was  law- 
ful because  it  was  for  the  lawful  purpose  of 
selling  the  labor  of  those  engaged  in  it  for 
the  highest  price  obtainable  and  on  the  best 
terms.  The  probable  inconvenience  or  loss 
which  its  employes  might  impose  on  the 
complainant  company  by  withholding  their 
labor,  would,  under  ordinary  circumstances, 
be  a  legitimate  means  available  to  them  for 
inducing  a  compliance  with  their  demands. 
But  the  employes  of  defendant  companies  are 
not  dissatisfied  with  the  terms  of  their  em- 
ployment. So  far  as  appears,  those  terms 
work  a  mutual  benefit  to  employer  and  cm- 
ployed.  What  the  employes  threaten  to  do  is 
to  deprive  the  defendant  companies  of  the 
benefit  thus  accruing  from  their  labor,  in  or- 
der to  induce,  procure,  and  compel  the  com- 
panies and  their  managing  officers  to  consent 
to  do  a  criminal  and  unlawful  injury  to  the 
complainant.  Neither  law  nor  morals  can 
give  a  man  the  right  to  labor  or  withhold 
his  labor  for  such  a  purpose. 

It  may  be  noted,  in  passing,  that  the  enforce- 
ment of  Rule  12  presents  a  much  stronger  case 
of  illegality  than  the  ordinary  boycott.  As 
usually  understood,  a  boycott  is  a  combination 
of  many  to  cause  a  loss  to  one  person  by  coer- 
cing others,  against  their  will,  to  withdraw 
from  him  their  b(>neficial  business  intercourse, 
through  threats  that,  unless  those  others  do  so, 
the  many  will  cause  similar  loss  to  them. 
Ordinarily,  when  such  a  combination  of  per- 
sons does  not  use  violence,  actual  or  threatened. 
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to  accomplish  tbeir  ptirpose,  It  is  difflcult  to 
poiDt  out  witb  clearness  the  illegal  xneaDS  or 
end  ^hich  makes  the  combination  ao  unlawful 
ooDSpiracy;  for  it  is  generally  lawful  for  the 
combiners  to  withdraw  their  intercourse  and 
its  benefits  from  any  person,  and  to  announce 
their  intention  of  doing  so,  and  it  is  equally 
lawful  for  the  others,  of  their  own  motion,  to 
do  that  which  the  combiners  seek  to  compel 
them  to  do.  Such  combinations  are  said  to  be 
unlawful  conspiracies,  though  the  acts  in 
themselves  and  considered  singly  are  innocent, 
when  the  acts  are  done  with  malice,  t.  e.,  with 
the  intention  to  injure  another  without  lawful 
excuse.  See  the  judgment  of  Lard  Justice 
Bowen  in  Mogul  S.  S.  Oo.  v.  MeOregar,  L.  R 
28  Q.  B.  Div.  598;  Walker  ▼.  Crontn,  107  Mass. 
555;  Cusfy  v.  Cincinnati  Typographical  Union 
No,  S,  45  Fed.  Rep.  185,  12  L.  R.  A.  198;  (Hd 
Dominion  6,  8.  Co,  ▼.  McKenna,  80  Fed.  Rep. 
48;  Stats  v.  Qlidden,  55  Conn.  76;  State  v. 
Stewart,  59  Vt.  273,  69  Am.  Rep.  710;  Crump 
V.  drni,  84  Va.  927;  State  v.  Donaldson,  82  N. 
J.  L.  151,  90  Am.  Dec.  649;  Carew  y,  Ruiher- 
ford,  106  Mass.  1,  8  Am.  Rep.  287:  Mooree  v. 
Bridilayef'e  Union  No.  1,  28  Week.  L.  Bull. 
48.  But  in  the  case  at  bar,  although  malice  is 
certainly  present,  the  illegality  of  the  combi- 
nation does  not  consist  alone  in  that,  for  both 
the  means  taken  by  the  combination  and  its 
object  are  direct  violations  of  both  the  civil 
and  the  criminal  law  as  embodied  in  a  positive 
statute.  Surely  it  cannot  be  doubted  that  such 
a  combination  is  within  the  definition  of  an 
unlawful  conspiracy,  recognized  and  adopted 
by  the  Supreme  Court  of  the  United  Slates  in 
Pettibone  y.  United  States  (decided  March  6, 
1898).  148  U.  S.  197,  87  L.  ed.  — ,  to  wit:  "A 
oomoination  of  two  or  more  persons  by  con- 
certed action  to  accomplish  a  criminal  or  un- 
lawful purpose,  or  some  purpose,  not  in  itself 
criminal  or  unlawful,  by  criminal  or  unlawful 
means.'' 

We  have  thus  considered  with  some  care 
the  criminal  character  of  Rule  12  and  its  en- 
forcement, not  only  because,  as  will  presently 
be  seen,  it  assists  in  determining  the  civil 
liabilities  which  grow  out  of  them,  but  also 
because  we  wish  to  make  plain,  if  we  can, 
to  the  intelligent  and  generally  law  abiding 
men  who  compose  the  Brotherhood  of  Loco- 
motive Engineers,  as  well  as  to  their  usually 
conservative  chief  officer,  what  we  cannot 
believe  they  appreciate,  that  notwithstanding 
their  perfect  organization  and  their  chari- 
table, temperance  and  other  elevating  and 
most  useful  purposes,  the  existence  and  en- 
forcement of  Rule  12,  under  their  organic 
law,  make  the  whole  brotherhood  a  criminal 
conspiracy  against  the  laws  of  their  country. 

Second.  We  now  oomc  to  the  character  of 
Rule  12,  and  its  enforcement  as  a  civil  wrong 
to  complainant.  Lord  Justice  Fry  said,  in 
the  case  of  the  Mogul  S.  S,  Co,  y.  McOregor, 
L.  R.  28  Q.  B.  Div.  598,  624:  -I  cannot 
doubt  that  whenever  persons  enter  into  an 
indictable  conspiracy,  and  that  agreement 
is  carried  into  execution  by  the  conspira- 
tors by  means  of  an  unlawful  act  or  acts 
which  produce  private  injury  to  some  per- 
son, that  person  has  a  cause  of  action 
acainst  the  conspirators.  **  See  also  BupUo 
DuMcating  OH  Co,  v.  Standard  Oil  Co,  106 
19L.R.A. 


N.  Y.  669;  Old  Dominion  8.  8,  Co.  y.  Mc- 
Kenna,  80  Fed.  Rep.  48;  Carew  y.  Ruther- 
ford, 106  Mass.  1,  8  Am.  Rep.  287 ;  and 
Moores  y.  Bricklayer*$  Union  No.  1,  38^ 
Week.  L.  Bull.  48. 

Under  the  principle  aboye  stated,  Arthur, 
and  all  the  members  of  the  brotherhood  en- 
gaged in  causing  loss  to  the  complainant,  are 
liaole  for  any  actual  loss  inflicted  in  pursu- 
ance of  their  conspiracy. 

The  gist  of  any  such  action  must  be,  not  in 
the  combination  or  conspiracy,  but  in  the 
actual  loss  occasioned  thereby.  No  civil  li- 
ability arises  simply  because  of  the  Rule  12^ 
or  its  attempted  enforcement,  unless  injury 
is  done. 

Ordinarily  the  only  difference  between  the 
civil  liability  for  acts  in  pursuance  of  a  con- 
spiracy and  for  acts  of  the  same  character 
done  b^  a  single  person,  is  in  the  greater 
probability  that  such  acta  when  done  by  many 
in  a  combination  will  cause  injury.  If  a 
single  engineer  of  one  of  the  defendant 
companies,  acting  alone,  and  with  intent 
to  injure  the  complainant,  should  cause 
the  complainant  loss  by  refusing  to  han- 
dle its  interstate  freight,  complainant  could 
maintain  a  right  of  action  against  him 
for  damages.  The  refusal  on  his  part  would 
be  a  wrongful  and  illegal  act  under  the 
Interstate  Commerce  Law  and,  as  said  by 
Lord  Justice  Brett,  in  Bowen  v.  Hall,  L.  R.  & 
Q.  B.  Div.  388-387,  **  Whenever  a  man  does 
an  act  which  in  law  and  in  fact  is  an  un- 
lawful act,  and  such  an  act  as  may,  as  a  nat- 
ural and  probable  consequence  of  it,  produce 
injury  to  another,  and  which  in  the  particu- 
lar case  does  produce  such  an  injury,  an 
action  on  the  case  will  lie."  And  so,  if  a 
single  engineer,  with  intent  to  injure  com- 
plainant, could  by  threatening  to  quit  or  by 
actually  quitting  for  the  purpose,  procure 
or  induce  the  defendant  company  in  whose 
employ  he  is  to  inflict  a  loss  upon  com- 
plainant, by  unlawfully  refusinf;  to  inter- 
change interstate  freight,  complainant  could 
hold  him  civilly  liable  for  the  loss.  By 
section  8  of  the  Interstate  Commerce  Law 
the  complainant  is  expressly  given  a  cause 
of  action  in  damages  against  any  connecting 
common  carrier  company  for  such  a  loss, 
and  it  is  clear  upon  tne  authorities  that  any 
one  intentionally  procuring  the  connecting 
company  to  inflict  such  loss  would  be  equal> 
ly  liable. 

Thus,  in  Walker  y.  Oronin,  107  Mass.  555, 
the  supreme  judicial  court  of  that  state  sus- 
tained an  action  for  damages  by  the  plaintiff, 
who  was  a  shoe  manufacturer,  against  the 
defendant,  for  inducing  plaintiff's  employ^ 
to  break  their  contracts  of  service  witli  him 
to  his  injury.  In  Lumley  y.  Oye,  2  El.  &  Bl. 
215,  it  was  held  that  the  plaintiff  could 
recover  damages  from  the  defendant  for  pro- 
curing a  third  person,  with  whom  the  plain- 
tiff had  made  a  contract,  to  break  the  con- 
tract, when  such  procuring  was  with  the 
intention  of  injuring  the  plaintiff.  The  same 

Erinciple  was  announced  in  Bov)en  v.  Hall, 
,.  R.  6  Q.  B.  Div.  888-887,  and  has  since 
been  followed  in  other  cases,  and  the  doctrine 
has  been  applied  even  where  there  was  na 
binding  contract,  but  only  the  probability 
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that  one,  tbon^  not  binding,  would  be  per- 
lonned.  See  Jiiee  v.  ManUy,  66  If.  Y.  82, 
23  Am.  Rep.  80,  and  Benton  y.  Pratt,  2  Wend. 
885,  20  Am.  Dec.  623. 

If  a  person,  with  rights  secured  by  a  con- 
tract, may,  in  case  of  loss,  recover  damages 
from  one  not  a  party  to  the  contract,  who, 
with  intent  to  injure  him,  induces  a  breach 
of  it,  ajartiori  can  one  whose  rights  are  se- 
cured by  statute  recover  damages  from  a 
person  who,  with  intent  to  injure  him,  pro- 
cures the  violation  of  those  rights  by  another 
and  causes  loss.  The  difficulty  in  supposing 
or  stating  any  civil  liability,  when  the  acts 
we  have  been  discussing  are  done  by  a  single 
engineer,  is  in  the  improbability  that  either 
by  singly  refusing  to  handle  the  freight,  he 
could  cause  any  Injury  to  complainant,  or 
by  singly  threateniDg  to  quit,  or  bv  quitting, 
he  could  procure  his  company  to  do  so.  But 
when  we  suppose  that  all  or  nearly  all  the 
engineers  on  the  eight  different  acfendant 
companies  combine  with  their  chief  to  do 
these  unlawful  acts  for  the  purpose  of  injur- 
ing complainant,  the  intended  loss  becomes 
not  only  probable  but  inevitable. 

Tfiird,  Having  thus  shown  that  Arthur  and 
all  the  members  of  the  brotherhood  with  him, 
conspiring  by  enforcing  Rule  12  to  injure 
complainant,  will  be  liable  in  damages  to 
complainant  for  an^  loss  they  may  thereby 
occasion,  the  question  remains.  Can  equity 
afford  any  relief  by  preliminary  injunction 
to  prevent  the  loss? 

We  shall  be  assisted  in  answering  the 
question  by  considering,  first,  what  the  court 
may  do  by  injunction  against  the  defendant 
companies  and  against  the  engineers,  under 
the  averment  of  tbe  bill  that  the  defendant 
companies  threaten  to  refuse  to  interchange 
freight  with  complainant  because  of  the  refusal 
of  their  engineei-s  to  handle  it. 

The  office  of  a  preliminary  injunction  is  to 
preserve  the  »tattu  ^0  until,  upon  final  hear- 
ing, the  court  may  grant  full  relief.  Gener- 
al fy  this  can  be  accomplished  by  an  injunc- 
tion prohibitory  in  form,  but  it  sometimes 
happens  that  the  status  quo  is  a  condition  not 
of  rest  but  of  action,  and  the  condition  of 
rest  is  exactly  what  will  inflict  the  irrepar- 
able injury  upon  complainant  which  he  ap- 
peals to  a  court  of  equity  to  protect  him 
from.  In  such  a  case  courts  of  equity  issue 
mandatory  writs  before  the  case  is  heard  on 
its  merits.  HMnwn  v.  Byron,  1  Bro.  Ch.  588; 
Lane  v.  Newdigate,  10  Ves.  Jr.  192;  Servey  v. 
Smith,  1  Kav  &  J.  892;  Beadel  v.  Firry,  L.  R. 
8  Eq.  465;  London  d  K.  W.  R,  <h,  v.  Lanea- 
shire  &  T.  R.  O^.  L.  R.  4  Eq.  174;  Whiteear 
y.  Miehenor,  87  N.  J.  Eq.  6;  Broome  v.  New 
York  db  N.  J.  Tel^h.  Co,  42  N.  J.  Eq.  141. 

Itow  the  normal  condition,  the  stattLs  quo, 
between  connecting  common  carriers  under 
the  Interstate  Commerce  Law,  is  a  continuous 
passage  of  freight  backward  and  forward  be- 
tween them,  which  each  carrier  has  a  right 
to  enjoy  without  intenuption  exactly  as  ri- 
parian owners  have  a  right  to  the  continuous 
flow  of  the  stream  without  obstruction. 
Since  Lord  Thurlow's  time  the  preliminary 
mandatory  injunction  has  been  used  to  re- 
move obstructions  and  keep  clear  the  stream. 
Bobimon  y.  Bynm,  1  Bro.  Ch.  588 ;  La/M  y. 
19  L.  R.  A. 


Netcdigaie,  10  Yes.  Jr.  192.  80  an  ob- 
struction to  the  flow  of  interstate  freight 
must  be  preliminarily  enjoined,  even  thouffb 
it  requires  a  mandatory  injunction,  l^e 
quasi  public  nature  of  the 'duty'to  be  performed 
by  the  common  carriers  and  the  irreparable 
character  of  the  iniury  likely  to  result  are 
ample  grounds  for  this.  The  Interstate  Com- 
merce Law  recognizes  the  necessity  for  such  a- 
remedy,  for  in  summary  equity  proceedings  at 
the  instance  of  the  interstate  commerce  com- 
mission, provided  by  section  16,  as  amended  in 
1889,  express  power  to  issue  injunctions,  man- 
datory or  otherwise,  to  prevent  violations  of 
the  orders  of  tbe  commission,  is  given  to  cir- 
cuit courts.  In  addition  to  that,  a  remedy  by 
mandamus  in  the  district  and  circuit  courts  fa 
given  to  an  interested  person  to  compel  compli* 
ance  by  the  common  carrier  with  the  provis- 
ions of  the  Act  As  this  latter  proceeding  i» 
denominated  "cumulative"  in  the  statute,  it 
does  not  prevent  the  remedy  by  injunction, 
nor  would  it,  in  any  event,  because  the  inade- 
quacy of  the  legal  remedy  which  justifies 
equitable  intervention  by  injunction  is  only 
the  inadequacy  of  a  recovery  in  damages  by 
action  at  law.  AtiyOen,  v.  Mid  Kent  R.  Co, 
L.  R  8  Ch.  100. 

As  a^inst  the  defendant  companies,  the 
complainant  is,  therefore,  clearly  entitled 
to  a  preliminary  mandatory  injunction  to 
compel  them  pending  the  hearing  to  dis- 
charge the  duties  imposed  by  the  Interstate 
Commerce  Law  and  to  exchange  with  com- 
plainant interstate  freight.  This  was  ex- 
pressly decided  by  Judge  Love,  of  the  Iowa 
district,  in  a  well-considered  opinion  in 
the  case  of  Chicago,  B.  d  Q.  li.  Go,  v. 
Burlington,  0.  R.  d  N,  ii.  Co.,  U  Fed. 
Rep.  481.  And  in  analogous  cases,  where  it 
has  been  sought  to  enforce  the  common-law 
obligation  of  a  common  carrier,  the  prelimi- 
nary mandatory  injunction  has  frequently 
issued.  Thus,  in  the  case  of  Coe  v.  Lou- 
isville ds  N.  R.  a>.,  8  Fed.  Rep.  775,  Judge 
Baxter  issued  a  preliminary  mandatory  in- 
junction to  compel  the  deiendant  railroad 
company  to  deliver  and  receive  cattle  at  a 
particular  cattle  yard.  See  also  Chicago  4b 
A.  R.  Co,  V.  New  York,  L,  E,  <&  W,  R.  Co. 
24  Fed.  Rep.  616 ;  Wolverhampton  <fe  W,  R, 
Co.  V.  J^ondon  d  N.  W.  R,  Co,  L.  R.  16  Eq. 
434 ;  Denver  d  N,  0,  R.  Co,  v.  Atehisan,  T, 
&  a,  F,  R.  Co.  15  Fed.  Rep.  650 ;  acofidd  y. 
Lake  Shtyre  db  M,  8,  R,  Co.  48  Ohio  St.  571. 

If  a  preliminary  mandatory  injunction  may 
issue  against  the  defendant  companies  to  pre- 
vent irreparable  injury,  it  may  certainly  issue 
against  their  officers,  agents,  employes,  and 
servants.  This  is  the  usual  form  of  the  writ  of 
injunction  to  prevent  a  trespass,  a  nuisance, 
waste,  or  other  inequitable  act.  Mr.  Kerr  says, 
in  his  work  on  Injunctions,  1st  ed.  p.  569: 
"Though  an  injunction  restraining  the  act 
complained  of  is  claimed  against  the  defendant 
alone,  the  order  will,  if  necessary,  be  extended 
to  his  servants,  workmen,  and  agents:  and  it  is 
of  course  to  insert  these  words."  Fost.  Fed. 
Pr.  Ist  ed.  234;  2  Dan.  Ch.  Pr.  6th  Am.  ed. 
1678;  Seton,  Decrees,  4th  ed.  178;  WeOesley  v. 
Momington,  11  Beay.  180;  Hodaon  v.  Coppa/rd^ 
29  Beay.  4;  Mexican  Ote  Co,y.  Mexican  Qua- 
dalupe  Min,  Co.  47  Fed.  Rep.  861,  856. 
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The  necessity  for  ioserting  the  words  in  the 
Injunction  isoued  against  the  defendant  com- 

Sanies  in  the  present  case  was  made  apparent 
J  the  averment  of  the  bill  that  they  bad 
threatened  to  refuse  to  handle  complainant's 
freight  because  of  the  unwillingness  of  their 
engineers  to  handle  it.  Mandatory,  as  well  as 
prohibitory,  injunctions  have  frequently  been 
made  to  run  against  the  defeodant,  his  agents, 
servants,  and  workmen.  In  Bihith  v.  Smith, 
L.  K.  20  Eq.  500,  Sir  Qeoige  Jesscl,  3f.  B., 
issued  a  mandatory  injunction  requiring  the 
defendant  to  take  down  a  wall  which  ob- 
structed the  light,  and  that  injunction  ran 
against  the  defendant,  his  contractors,  builders, 
agents,  and  workmen.  8ee  Seton,  Decrees, 
Heard's  Ist  Am.  ed.  from  4th  Eng.  ed.  89.  A 
similar  mandatory  decree  was  entered  against 
the  defendant,  his  servants,  etc.,  for  permit- 
ting an  obstruction  of  the  flow  of  water  in  a 
fltieam  to  continue  on  his  lands.  Seton,  De- 
crees, 103;  Ivimey  v.  Btocker,  L.  R.  1  Ch.  896. 

This  form  of  injunction  against  a  cor- 
poration is  generally  necessary  In  order  to 
-enable  the  court  to  enforce  its  writ.  A 
corporation  acts  only  through  its  officers  and 
«mplo;^es,  and  it  is  through  them  only  that 
its  action  can  be  restrained  or  compelled. 
While  doing  the  work  of  the  company  the  em- 
ploy6  is  the  company,  and  having  notice  of  a 
mandate  from  a  court  of  competent  jurisdic- 
tion as  to  how  that  work  must  be  done,  he 
must  in  his  work  obey  the  raandato.  Espec- 
ially is  this  true  with  respect  to  employes 
of  common  carrier  corporations  subject  to 
the  Interstate  Commerce  Law.  They  are  fully 
identified  with  theiremnloyerin  thedischarge 
of  its  public  functions.  When  doing  the 
work  of  the  corporation  they  are  made  crimi- 
nally liable  for  disobeying  the  commands  of 
the  law  to  the  corporation.  Nor  is  it  an 
objection  to  granting  complainant  this  equit- 
able relief  directly  against  the  servants  of  de- 
fendant companies  that  the  latter  will  be  bound 
under  the  mandate  of  the  court  to  discbarge 
servants  refusing  to  obey  the  law  and  the  order 
of  the  court.  The  complainant  is  not  required 
to  await  this  action  on  the  part  of  the  defend- 
ant companies,  or  to  suffer  the  delay  which  a 
refusal  by  the  servants  may  entaiL  Such  a 
refusal  will  be  no  defense  to  the  defendant 
companies  {Chicago,  B.  dtQ,E.  Oo,  v.  Burling- 
ton, C.  B.dN.R.  Co,  84  Fed.  Rep.  481),  but 
this  is  far  from  saying  that  the  court  may  not, 
in  complainant's  interest,  direct  its  process  at 
once  against  all  assuming  to  act  for  defendant 
companies  in  tbeir  business.  Nor  is  the  man- 
datory injunction  against  the  engineers  an 
enforced  specific  performance  of  personal 
service.  It  is  only  an  order  restraining  them, 
if  tbey  assume  to  do  the  work  of  the  defendant 
companies,  from  doing  it  in  a  way  which  will 
violate  not  only  the  rights  of  the  complainant, 
but  also  the  order  of  the  court  made  against 
their  employers  to  preserve  those  rights. 

They  may  avoid  obedience  to  the  injunc- 
tion by  actually  ceasing  to  be  employes 
of  the  company ;  otherwise  the  injunction 
would  be  in  effect  an  order  on  them  to  remain 
in  the  service  of  the  company,  and  no  such 
order  was  ever,  «o  far  as  the  authorities 
show,  issued  by  a  court  of  equity.  It  is  true 
that  if  they  quit  the  service  of  the  company 
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in  execution  of  Rule  12  in  order  to  procure  or 
compel  defendant  companies  to  injure  the 
complainant  company,  they  are  doin^  an  un- 
lawful act,  rendering  themselves  liable  is 
damages  to  the  complainant  if  any  injury  is 
thereby  inflicted,  and  that  they  may  be  in- 
curring a  criminal  penalty,  as  already  ez- 
plaineo,  but,  no  matter  how  inadequate  the 
remedy  at  law,  the  arm  of  a  court  of  equity 
cannot  be  extended  by  mandatory  inlunction 
to  compel  the  enforcement  of  personal  service 
as  against  either  the  employer  or  the  employ- 
ed. Tstoeker  v.  Brockelbank,  8  Macn.  &Q.250; 
Johfuon  V.  Shr&wOmry  dk  B.  R  Oo.S  DeG.  M. 
&  G.  914;  Pickering  ▼.  Ely,  2  Younge  St 
C.  Ch.  949 ;  Luml&y  y.  Wagndr,  1  DeG.  ML 
&G.  604. 

The  reason  is  obvious.  It  would  be  im- 
practicable to  enforce  the  relation  of  mas- 
ter and  servant  against  the  will  of  either. 
Especiallv  is  this  true  in  the  case  of  rail- 
way engineers  where  nothing  but  the  most 
painstaking  and  devoted  attention  on  the 
part  of  the  employ^  will  secure  a  proper  dis- 
chareo  of  his  responsible  duties.  And  it 
would  even  seem  to  be  against  public  policy 
to  expose  the  lives  of  the  traveling  public 
and  the  property  of  the  shipping  public  to 
the  danger  whidi  might  arise  from  the  en- 
forced and  unwilling  performance  of  so  deli- 
cate a  service. 

We  finally  reach  the  question  whether 
Arthur  can  be  enjoined  from  ordering  the 
engineers  to  carry  out  Rule  12.  That  he  in- 
tends to  enforce  the  rule,  if  not  enjoined,  is 
not  denied.  If,  as  we  have  seen,  the  injury 
intended  is  of  such  a  character  that  the  court 
may  issue  its  mandatory  injunction  against  the 
engineers  to  prevent  them  from  inflicting  it, 
Arthur  may  certainly  be  restrained  by  pro- 
hibitory injunction  from  ordering  them  to  in- 
flict it.  Arthur's  order,  if  issued,  will  be 
obeyed,  because  the  penalty  of  disobedience  is 
expulsion  from  the  brotherhood.  The  many 
engineers  who  serve  the  defendant  companies 
will  refuse  to  handle  the  complainant*s  freight 
The  defendant  companies  will  probably  be  co- 
erced thereby  to  refuse  complainant's  freight, 
for  the  bill  avers  that  they  have  threatened  to 
do  so.  The  interstate  business  of  complainant 
will  be  interrupted  and  interfered  with,  at 
every  hour  of  the  day,  and  at  every  point 
within  a  radius  of  many  miles,  and  all  because 
of  Arthur's  order.  The  injury  will  be  irrepar- 
able, and  a  judgment  for  damages  at  law  will 
be  wholly  inadequate.  The  authorities  leave 
no  doubt  that  in  such  a  case  an  injunction  will 
issue  against  the  stranger  wbo  thus  intermed- 
dles, and  harasses  complainant's  business.  In 
Sherry  v.  Perkins,  147  Mass.  212,  the  officers 
of  a  trade  union  were  enjoined  by  the  Supreme 
Judicial  Court  of  Massachusetts  from  display- 
ing in  front  of  plaintiff's  premises  a  banner 
announcing  a  strike,  and  requesting  workmen 
to  stay  away.  This  was  said  to  cause  an  in- 
jury of  such  a  continuing  character  as  to  make 
It  a  nuisance.  8o,  in  Springhead  Spinning  Go. 
V.  Rilet/,  L.  R.  6  Eq.  651,  a  case  presenting 
facts  exactly  like  those  in  Sherry  y.  Perkins, 
an  injunction  was  allowed.  In  Casey  v.  Cin- 
cinnati Typographical  Union  No.  5,  45  Fed. 
Rep.  1S5,  Judge  Sage  granted  an  injunction 
against  the  members  of  a  typographical  union 
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who  bad  institated  a  boycott  against  a  ncws- 
•paper,  and  who  wore  attempting  to  drive  away 
busioess  from  it  by  tbreateniqg  its  subscribers 
and  advertisers  to  boycott  them  in  case  they 
continued  their  patronage.  In  Emaek  v.  Kane, 
84  Fed.  Bep.  47,  Judge  Blodgett  granted  an 
injunction  against  persons  who^  by  threateniog 
infringement  suits,  without  any  intention  of 
bringing  them,  were  attempting  to  interfere 
with  plaintiff's  enjoyment  of  his  lawful  patent 
And  in  Caur  cTAlene  Consol.  Min.  Go,  v. 
Minerft  Union,  61  Fed.  Rep.  260,  Jndffe  Beattjr 
enjoioed  the  members  of  a  union  from  intimi- 
dating plaintiff's  workmen,  and  thereby  pre- 
venting them  from  continuing  in  its  employ. 
ArthuPs  proposed  invasion  of  complainant's 
rights,  in  the  means  to  be  eih ployed,  and  the 
character  of  the  inlury  intended,  is  quite  like 
the  wrongs  enjoined  in  the  cases  just  ^ted.  It 
would  seem  from  the  foregoing  authorities  that 
we  may  enjoin  Arthur  from  directing  the 
engineers  to  quit  work,  for  the  purpose  of 
coercing  the  defendant  companies  to  violate 
the  law  and  complainant's  rights.  Though  we 
cannot  enjoin  the  engineers  from  unlawfully 
quitting,  it  does  not  follow  that  we  may  not 
enjoin  Arthur  from  ordering  them  to  do  so. 
An  injunction  in  this  form,  however,  has  not 
been  asked,  and  we  need  not  decide  the  ques- 
tion. 

The  rule  that  equity  will  not  enjoin  a  crime 
has  here  no  appbcation.  The  authorities 
where  the  rule  is  thus  staled  are  cases  where 
the  injury  about  to  be  caused  was  to  the  public 
alone,  and  where  the  only  proper  remedy, 
therefore,  was  by  criminal  proceedings.  When 
an  irreparable  and  conlinumg  unlawful  injury 
is  threatened  to  private  property  and  business 
rights,  equity  will  generally  enjoin  on  behalf 
o'f'tbe  person  whose  rights  are  to  be  invaded, 
«ven  though  an  indictment  on  behalf  of  the 
public  will  also  lie.  See  the  cases  cited  in  sec- 
tion 20  of  High  on  Injunctions. 

We  have  thus  far  considered  the  right  of  the 
complainant  to  an  injunction  in  an  independ- 
ent suit  against  Arthur.  But  the  case,  as  pre- 
sented to  this  court,  is  far  stronger.  Here  a 
mandatory  writ  was  actually  issued  against  the 
defendant  railroad  companies  and  their  em- 
ploy^, restraining  them  from  refusing  to  inter- 
change with  complainant  interstate  freight. 
Subsequently  Arthur  was  made  the  defendsLnt 
by  amendment  to  the  bill,  which  advised  the 
court  that  he,  as  the  chief  of  an  unlawful  con- 
spiracy to  injure  the  complainant  by  destroy- 
ing its  interstate  business,  had  just  issued,  or 
was  about  to  issue,  an  order  to  the  engineers  in 
the  employ  of  the  defendant  companies  not  to 
handle  complainant's  freight,  and  that,  if 
issued,  Arthur's  order  was  more  likely  to  be 
obeyed  than  the  injunction  of  the  court  then  in 
force.  Is  it  possible  that,  in  such  a  case,  a 
court  of  equity  must  remit  the  complainant  to 
an  action  at  law  for  the  injuries  which  Arthur's 
unlawful  order  will  certainly  cause,  and  that 
the  court  must  await  in  silencp  the  defeat  of 
its  own  iu junction  ?  The  putting  of  the  ques 
tion  answers  it.  It  is  the  duty  of  the  court 
promptly  to  prevent,  at  all  hazards,  the  prob- 
able obstruction  to  its  main  injunction,  by 
auxiliary  injunctive  process,  and,  if  such  oh- 
fit  ruction  has  actually  been  interposed,  to  re- 
move it  by  the  same  means.  On  this  ground 
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the  court  was  fully  Justified  in  restraining 
Arthur,  as  it  did,  from  continuing  in  force  any 
order  he  might  have  issued  in  conflict  with  the 
previous  order  of  the  court.  This  was  man- 
datory, but  it  was  necessary  to  secure  the 
enforcement  of  the  court's  previous  order,  and 
to  preserve  the  statva  quo.  Had  the  order  of 
Arthur,  then  in  force,  been  allowed  to  con- 
tinue, future  equitable  relief  would  have  been 
unavailing.  A  rescission  of  the  order  could 
work  injury  to  no  one.  Mandatory  injunc- 
tions issue  under  such  circumstances.  Mr. 
High  states  the  rule  as  follows  in  his 
work  on  Injunctions,  §  2 :  **  And  when  there  is 
a  willful  and  unlawful  invasion  of  plaintiff's 
right,  against  his  protest  and  remonstrance, 
the  injury  being  a  continuing  one,  a  man- 
datory Injunction  may  issue  in  the  first  in- 
stance.'' See  Bobinson  v.  Byron,  1  Bro.  Ch. 
588;  Eervey  v.  Smith,  1  Kay  &  J.  892; 
Lane  v.  Newdigate,  10  Ves.  Jr.  192 ;  WhiU- 
car  V.  Michenor,  87  N.  J.  Eq.  6 ;  Broome  v. 
New  York  A  N,  J.  Teleph,  Oo,  42  N.  J.  Eq. 
141 ;  Beadel  v.  Perry,  L.  R.  8  Eq.  465 ;  London 
AN,  W,R.  Co,  V.  Zancasliire  db  Y,  R,  Oo,  L. 
R.  4  Eq.  174. 

Arthur  says  that  when  he  sent  out  his  tele- 
graphic instructions  to  the  members  of  the 
brotherhood  on  March  16  he  had  no  know- 
ledge of  the  injunction  of  this  court  against 
defendant  companies  and  their  employes  is- 
sued on  the  11th.  This  is  surprising  in  view 
of  the  interest  he  had  in  the  subject,  and  the 
wide  publicity  given  to  the  injunction 
His  knowledge  of  the  injunction  would  be 
quite  material  in  a  proceeding  against  him  for 
contempt,  or  in  a  criminal  prosecution  of  him 
for  conspiring  to  defeat  the  administration  of 
justice  in  the  United  Qt&tes  courts  {Pettibone  v. 
United  States,  supra);  but  it  was  not  material 
here.  The  fact  that  his  order  actually  nullified 
the  order  of  the  court,  and  was  continuing  to 
do  so,  was  enough  to  justify  the  court  in  com- 
pelling him  to  rescind  it. 

The  temporary  injunction  toiU  be  allowed  a$ 
prayed  for. 


TOLEDO,  ANN  ARBOR  &  NORTH  MICH- 

IQAN  R.  CO. 

«. 

PENNSYLVANIA  CO.  et  al 

( Fed.  Rep ) 

1.  A  case  for  eogrnix<^nce  by  a  Federal 
court  Is  constituted  by  the  fact  that  a  8lng>l« 
question  dependent  on  the  Ck)nBtitutlon  or  a  law 
or  treaty  of  the  United  States  is  involved,  al- 
though at  the  same  time  other  questions  depend- 
ing upon  the  general  principles  of  law  are  also 
involved, 

8.  The  provisionB  of  the  Interstate 
Commerce  Liaw  requiring  connecting  rail- 
roads to  receive  and  deliver  passengers  and 
freight  from  other  roads,  and  afford  equaJ  facili- 
ties for  the  interchange  of  traffic,  apply  with 
equal  force  to  their  officers  and  employes. 

8.   Employes  of  a  railroad  company 


Note.— See,  In  connection  with  the  above  case, 
the  two  preceding  and  the  two  following,  also 
Casey  v.  Cincinnati  Typographical  Union,  No.  8,  \2 
L.  R.  A.  108,  and  note,  45  Fed.  Rep.  135. 
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need  not  be  made  parttes  to  an  Injunction 
restraining  its  officers  and  employes  from  refus- 
ing equal  facilities  for  the  intercbange  of  traffic 
to  another  road,  in  order  to  make  the  injunction 
binding  upon  them,  but  it  is  saffloient  If  they  are 
served  with  full  and  proper  notioe  of  the  orders 
and  process  of  the  court. 

4*  A  mandatory  injunction  may  be  Is- 
sued by  a  court  of  equity  upon  a  prelimi- 
nary hearing  to  enforce  a  duty  which  is  defloed 
by  law  where  the  rights  of  the  parties  are  free 
from  doubt. 

6*  The  proper  practice*  upon  the  re* 
taaal  of  employes  to  obey  an  injunc- 
tion against  a  railroad  corporation,  is  the  issu- 
ance of  a  citation  requiring  them  to  appear  and 
show  ottuse  why  they  should  not  be  attached  for 
contempt. 

6*  New  remedies  and  unprecedented 
orders  may  be  availed  of  and  made  by  a 
court  of  equity  to  meet  an  emergency,  when 
based  on  sound  principles  and  calculated  to  af- 
ford necessary  relief  without  imposing  illegal 
burdens. 

7*  Employes  of  a  railrcMMl  company  as- 
sume* upon  entering  the  service*  an 
implied  obligation  to  perform  their 
duties  in  Buoh  a  manner  as  will  enable  it  to  dis- 
charge its  obligations  to  the  public  faithfully 
and  protect  it  against  irreparable  Josses,  injuries, 
and  excessive  damages  by  any  acts  of  omission 
on  their  part. 

8*  Employes  oT  a  railroad  company 
may  be  restrained  from  commission  of  vio- 
lence or  intimidation,  or  from  enforcing  rules 
and  regulations  which  result  in  Irremediable  in- 
juries to  their  employers  and  to  the  public. 

9*  An  employe '  of  a  railroad  company 
is  not  guilty  of  contempt  as  disobeying 
an  injunction  restraining  the  company  from 
refusing  to  another  rood  equal  facilities  for  the 
interchange  of  traffic,  where,  rather  than  per- 
form the  duties  necessary  to  such  interchange, 
l2e  quits  the  service  in  good  faith,  uncondition- 
ally and  absolutely,  while  his  train  is  safely 
stored  in  the  oompany^s  yard  and  no  special  in- 
Jury  can  result,  no  lives  be  imperiled,  or  property 
Jeopardized,  by  his  refusal  to  continue  in  the 
service;  but  so  long  as  he  continues  in  the  service 
he  is  guilty  of  contempt  in  refusing  to  obey  such 
injunction. 

10.  A  combination  of  railroad  employ- 
es to  act  concertedly  fn  quitting  their  employ- 
ment in  a  way  to  injure  their  employer,  aid  in 
enforcing  a  boycott,  injure  the  public  and  op- 
press other  employ^.  Is  criminal. 

11.  An  eng^eer  who*  wliile  on  the  road 
with  his  train,  reftises  to  switch  into 
the  train  a  car  from  another  road  with 
which  the  labor  organization  to  which  he  be- 
longs is  in  conflict,  declares  that  he  quits  the  em- 
ployment  of  the  company,  and  refuses  repeated 
orders  to  proceed  with  his  train;  but,  upon  re- 
ceiving an  order  from  such  labor  organization, 
completes  his  trip,  and  thereafter,  upon  being 
told  what  his  next  run  will  be,  gives  no  notice  of 
having  quit  or  intending  to  quit  his  employ- 
ment,—is  guilty  of  contempt  as  violating  an  in- 
junction restraining  the  company  from  refusing 
equal  facilities  for  the  interchange  of  traffic  to 
such  other  company,  of  which  he  has  notice. 

(April  8,  1803.) 

SUIT  for  an  iDjunction  to  restrain  defend- 
ants from  refusing  to  receive  and  handle 
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interstate  freif^ht  comtDg  to  thetn  from  com- 

glainant'8  road.  On  application  bv  the  Lake 
hore  &  Michigan  Southern  Railroad  Com- 
pany for  an  order  attachine  certain  of  its  em- 
ployes for  contempt  in  violating  the  tempo- 
rary injunction  order  which  had  been  granted 
in  the  case.  Order  finding  one  person  guiUy  of 
contempt  and  impoeing  upon  him  a  fine  there- 
for. 

The  facts  are  stated  in  the  opinion. 

Statement  by  Ricks*  District  Judge  : 
The  origin<iI  bill  was  filed  March  11,  1893, 
and  the  mandatory  injunction  set  out  in  the 
opinion  of  the  court  wns  made  on  the  same 
day.  On  the  18tb  of  March,  upon  an  affidavit 
filed  by  the  superintendent  of  the  Michigan 
division  of  the  Lake  Shore  &  Michigan  South- 
em  Railroad,  the  material  all'  gationsof  which 
are  set  forth  in  the  opinion  of  the  court,  a  rule 
was  entered  requiring  certain  named  engineers 
and  firemen,  who  were  employed  by  that  com- 
pany, and  in  said  affidavit  charged  with  know- 
ingly violating  the  orders  of  the  court,  to^ 
appear  and  show  cause  why  they  should  not 
be  attached  for  contempt.  Pending  the  ser- 
vice of  this  order  upon  the  accused,  it  was 
represented  to  the  court  by  counsel  and  officials 
of  the  several  defendant  railroads  that  there 
were  great  excitment  and  anxiety  among  the 
employes  of  the  railroads  involved  as  to  the 
duties  expected  from  them  under  the  man- 
datory orders  made,  and  it  was  therefore  sug- 
gested that  some  statement  from  the  court  as 
to  the  scope  and  purpose  of  said  order  would 
not  only  be  very  acceptable,  but  wholesome 
and  beneficial,  and  might  result  in  preventing 
the  strike  from  spreading.  Accordingly,  when 
the  accused  were  brought  ioto  court,  and  be- 
fore they  were  released  upon  their  own  recog- 
nizance to  appear  from  day  to  day,  and  abide 
the  further  orders  of  the  court,  the  following 
admonition  was  given  to  them: 

"Admonition  to  Accused. 

**  The  order  of  the  court  was  made  in  this 
case  after  due  consideration,  with  full  know- 
ledge of  its  scope  and  possible  conse(^uences, 
and  with  the  firm  purpose  to  enforce  it  in  its 
letter  and  spirit  without  unnecessary  hardship, 
but  with  such  promptness  and  vigor  as  might 
become  necessary  to  give  full  protection  to  all 
concerned.  You  are  now  before  the  court 
under  an  order  based  upon  affidavits  to  show 
cause  why  you  should  not  be  attached  for  con- 
tempt for  refusing;  to  obey  the  order  of  the 
court,  a  copy  of  which  has  been  duly  brought 
to  your  attention.  The  court  proposes  to  give 
you  full  opportunitv  to  employ  counsel,  take 
advice,  and  make  all  proper  defenses.  You 
are  to  have  your  day  in  court,  and  be  fully 
heard.  But  I  desire  now,  at  this  stage  of  the 
proceedings,  to  suggest  to  you  that  you  should 
not  overlook  the  nature  and  importance  of 
your  employment  You  are  engaged  in  a  ser- 
vice of  a  public  character,  and  the  public  are 
interested  not  only  in  the  way  in  which  yoU 
perform  your  duties  while  you  continue  in  that 
service,  but  are  quite  as  much  interested  in  the 
time  and  circumstances  under  which  you  quit 
that  employment.  You  cannot  always  choose 
your  own  time  and  place  for  terminating  these 
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lelations.  If  jon  were  permitted  to  do  so,  you 
migbt  quit  your  work  at  a  time  and  place,  and 
under  circumstances,  which  would  involve 
irreparable  damage  to  your  employers,  and 
jeopardize  the  lives  of  the  traveling  public. 
Your  employers  owe  a  high  duty  to  the  public, 
which  they  are  compelled  to  perform  under 
aevcre  penalties  of  the  law,  and  they  have  in 
turn  a  higher  claim  upon  you  and  your  service 
than  that  due  from  the  ordinary  employ^. 
This  court  does  not  assume  the  power  to  com- 
pel you  to  continue  your  service  to  your  em- 
ployers asainst  your  will,  but  it  does  undertake 
to  compel  you  to  perform  your  whole  duty 
while  such  relations  continue:  and  does  further 
claim,  for  the  purpose  of  ascertaining  whether 
its  orders  have  been  violated,  the  right  to 
determine  when  your  relations  to  your  em- 
ployer legally  terminated,  and  when  your  obli- 
ffaiions  to  observe  this  onler  ceased.  So  that 
n  may,  in  the  meantime,  be  important  for  you 
to  reflect  and  consider  whetbei  you  can  safely 
proceed  to  continue  in  your  employer's  service 
with  the  purpose  to  quit  it  at  a  moment  when 
some  duty  may  be  required  of  you  which  is  in 
violation  of  some  supposed  promise  or  obliga- 
tion you  owe  another,  not  your  employer. 
That  time  for  leaving  your  post  of  duty  might 
come  under  circumstances  when  you  would 
by  such  act  uninteot tonally  imperil  the  safety 
of  lives  intrusted  to  your  emplovers,  and  do 
their  business  vast  and  irreparable  damage. 
It  might,  too,  unintentionally  iuvolve  you  in  a 
conflict  with  the  court  through  obstructing  its 
process  and  interfering  with  its  mandates.  I 
therefore  suggest  to  you,  and  to  all  others  who 
are  in  similar  employment,  that  there  ought 
not  to  be  any  strained  construction  made  of 
the  provisions  of  the  court's  order.  The  only 
aafe  way  to  obviate  trouble  is  to  quit  the  ser- 
vice of  your  employer,  if  you  do  not  intend  to 
observe  the  orderb  of  the  court  as  made,  and 
which  are  binding  upon  you  while  that  service 
continues.  This  you  have  a  right  to  do;  but 
if  you  continue  in  that  employment,  this  court 
will  expect  you  to  do  your  full  duty  to  your 
employer  and  to  the  public,  and  to  observe  the 
orders  which  have  been  made  in  this  case. 
The  high  character  which  the  public  Justly 
give  to  the  engineers  and  firemen  who  serve 
on  our  great  railways  has  been  earned  by  in- 
numerable proofs  of  the  most  loyal  service  to 
employers,  and  the  most  heroic  and  faithful 
devotion  to  duties  of  great  peril.  The  court 
has  the  right,  therefore,  to  expect  from  such 
men  a  willing  observance  of  the  laws  of  the 
land,  and  due  respect  for  such  orders  and  pro- 
cesses as  it  may  be  called  upon  to  make  in  this 
case,  in  the  fulfillment  of  its  duties  to  the  pub- 
lic and  the  parties  invoking  its  jurisdiction." 


Mr,  Alexander  L.  Smith  for  complain- 
ant. 

Messrs,  George  C.  Greene  and  E.  D. 
Potter*  Jr..  for  the  Lake  Shore  &  Michigan 
Southern  H.  Co. 

Mr.  E«  W.  Tolerton  for  the  Pennsylva- 
siu  Co. 

Messrs.  Frank  H.  Hard  and  James  H. 
Southard  for  the  accused  engineers  and 
firemen. 
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Ricks,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  by  the  Toledo,  Ann 
Arbor  &  North  Michigan  Railway  Company 
to  compel  the  Lake  Shore  &  Michigan  Southern 
Railroad,  the  Pennsylvania  Company,  and 
other  defendants,  to  receive  from  it  and  to  de- 
liver to  it  freight  and  cars  destined  from  one 
state  to  another,  commonly  known  as  interstate 
freight,  which  it  avers  the  defendants  have 
refused  to  do  since  March  11,  1893,  because 
complainant  has  employed  as  locomotive 
engineers  in  its  service  men  who  are  not  mem- 
bers of  the  Brotherhood  of  Locomotive  Engi- 
neers. The  bill  furthers  avers  that  the  de- 
fendants continue  to  afl'ord  to  other  railroads 
full  and  free  facilities  for  interchange  of 
trafSc,  thereby  illegally  discriminating  against 
it.  The  bill  was  drawn  to  enforce  the  third  sec- 
tion of  the  Interstate  Commerce  Act,  which 
provides :  "That  it  shall  be  unlawful  for 
any  common  carrier  subject  to  the  provis- 
ions of  this  Act  to  make  or  give  any  undue 
or  unreasooable  preference  or  advantage  to 
any  particular  person,  company,  firm,  corpora- 
tion, or  locality,  or  any  particular  description  of 
traffic,  in  any  respect  whatsoever,  or  to  subject 
an^  particular  person,  company,  firm,  corpo- 
ration, or  locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prej- 
udice or  disadvantage  in  any  respect  what- 
soever." 

The  common  carriers  subject  to  the  pro- 
visions of  that  Act  are  defined  b;^  the  statute 
to  be  "any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and 
partly  by  water,  when  tx>th  are  used,  under  a 
common  control,  management,  or  arrange- 
ment, for  a  continuous  carriage  or  shipment 
from  one  state  or  territory  of  the  United  States, 
or  the  District  of  Columbia,  to  any  other  state 
or  territory  of  the  United  States  .  .  ." 

The  subject-matter  of  this  litigation  is, 
therefore,  the  construction  and  enforcement  of 
an  Act  of  Congress,  and  the  court  acquires 
jurisdiction  because  of  the  Federal  question 
involved.  That  such  question  is  involved,  I 
think  too  plain  for  serious  controversy.  It  is 
sufficient  to  constitute  a  case  for  cognizance  by 
a  Federal  court  if  it  involves  but  a  single 
ingredient  or  question  dependent  on  the  Con- 
stitution, or  a  law,  or  a  treaty  of  the  United 
States,  although  it  may  at  the  same  time  in- 
volve any  other  questions  that  depend  on  the 
general  principles  of  law.  Chief  Justice  Mar- 
shall, in  Osborn  v.  Bank  of  United  States,  22 
U.  S.  9  Wheat.  738,  6  L.  ed.  204.  considered 
this  point,  and  came  to  the  following  con- 
clusion; **We  think,  then,  that  when  a  ques- 
tion to  which  the  judicial  power  of  the  Union 
is  extended  by  the  Constitution,  forms  an  in- 
gredient of  the  original  cause,  it  is  in  the  power 
of  Congress  to  give  circuit  courts  jurisdiction 
of  that  cause,  although  other  questions  of  fact 
or  law  may  be  involved  in  it"  Remedies  of 
a  similar  nature  might  undoubtedly  be  invoked 
under  statutes  and  the  common  law,  but  the 
Act  in  question  affords  the  broadest  and  most 
effective  relief,  and  the  jurisdiction  is  thereby 
safely  grounded  upon  that  law. 

Upon  the  filing  of  this  bill  on  the  11th  day 


898 


UirrrBD  States  Circdtt  Court,  Northern  Distbict  of  Ohio. 


Arw., 


of  Marcb,  and  upon  applies tioD  of  the  com 
plainant  to  me,  at  chambers,  in  Cleveland,  a 
mandatory  injunction  was  allowed,  directed  to 
the  defendanls,  their  agents,  officers,  servants, 
and  employes,  and  it  was  therein  ordered 
"that  the  said  defendants  Albert  G.  Blair, 
Jacob  8.  Morris,  the  Pennsylvania  Company, 
the  Wheeling  &  Lake  Eric  Kail  way  Company, 
the  Lake  Shore  &  Michigan  Southern  Railway 
Company,  the  Michigan  Central  Railroad 
Company,  the  Cincinnati,  Hamilton  &  Davton 
Railroad  Company,  the  Columbus,  Hocking 
Valley  &  Toledo  Railway  Company,  the  To- 
ledo &  Ohio  Central  Railway  Compan}r,  the 
Cincinnati,  Jackson  &  Mackinaw  Railway 
Company,  and  each  of  them  and  their  oflflcers, 
agents,  servants,  and  employes  be  and  they  are 
hereby  enjoined  and  restrained  from  refusing 
to  of^r  and  extend  to  said  the  Toledo,  Ann 
Arbor  &  North  Michigan  Railway  Company 
the  same  equal  facilities  for  interchange  of 
traffic  on  interstate  business  between  said  rail- 
way companies  as  are  enjoyed  by  other  railway 
companies,  and  from  refusing  to  receive  from 
the  said  the  Toledo,  Ann  Arbor  &  North 
Michigan  Railway  Company  cars  billed  from 
points  in  one  state  to  points  in  another  state, 
which  may  be  offered  to  said  defendant  com- 
panies by  the  complainant,  and  from  refusing 
to  deliver  in  like  manner  to  said  complainant 
cars  which  may  be  billed  over  complainant's 
line  from  points  in  one  state  to  points  in  other 
states. 

"Ordered,  that  a  writ  of  injunction  be  issued 
out  of  and  under  the  seal  of  this  court  as  prayed 
for  in  the  bill  of  complaint,  to  remain  in 
force  until  the  further  order  of  the  court 
herein." 

The  application  for  this  order  was  made  to 
me  at  chambers,  in  Cleveland,  late  on  Saturday 
night,  March  11.  The  situation  set  out  in  the 
biU  disclosed  an  emergency  In  which  prompt 
action  was  necessary.  I  had  granted  a  similar 
mandatorv  order  in  1891,  on  a  bill  for  an  in- 
junction filed  in  this  court  by  the  Wheeling  & 
Lake  Erie  Railroad,  and  it  was  enforced  with 
beneficent  results  as  aeainst  its  engineers,  fire- 
men and  trainmen,  who  had  refused  to  handle 
interstate  commerce  freight  loaded  on  cars 
consigned  to  various  ports  on  Lakes  Superior 
and'  Michigan.  The  bill  in  this  case  clearly 
entitled  the  complainant  to  relief  as  against  the 
defendant  railroads  who  were  threatening  to 
refuse  to  receive  or  deliver  interstate  freight. 

The  section  of  the  Interstate  Commerce  Law 
above  quoted  made  it  mandatory  upon  con- 
necting railroads  to  receive  and  deliver  paf^sen- 
?fers  and  freight,  and  to  afford  equal  facilities 
or  the  interchange  of  traffic.  Corporations 
can  act  only  through  their  officers,  agents,  and 
servants,  so  that  the  mandatory  provisions  of 
the  law  which  apply  to  the  corporation  apply 
with  equal  force  to  its  officers  and  employe. 

It  has  been  urged  by  counsel  for  the  accused 
that  they  should  have  been  made  parties  de- 
fendants: should  have  been  served  with  notice 
of  the  application  for  an  injunction;  and  that 
notice  of  the  allowance  of  the  order  should  have 
been  given  to  them  the  same  as  to  the  defend- 
ant railroads,  in  order  to  now  authorize  the 
court  to  find  that  they  had  such  notice  as  to 
hold  them  for  contempt.  We  do  not  concede 
this  proposition.  As  has  just  been  stated,  a 
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corporation  can  act  only  through  fls  officers 
and  employes,  and  a  dutv  imposed  by  law,  or 
by  an  order  of  a  court  of  competent  jurisdic- 
tion, upon  a  corporation,  applies  to  the  officers 
and  employes  of  that  corporation,  and  takes 
effect,  as  to  them,  so  soon  as  they  are  in  fact 
properly  notified  of  the  nature  and  scope  of 
the  law  or  order.  Writs  of  injunction,  of 
whatever  nature  they  may  be,  when  directed 
to  a  corporation,  always  run  against  it  and  its 
agents,  servants,  emploves,  etc.  The  order 
now  before  us  was  so  sllowed,  and  it  was  so 
issued.  It  would  very  much  embarrass  the 
courts  in  administering  the  law,  if  counsel  aro 
right  in  this  contention.  The  difficulties  would 
almost  be  insuperable  if  it  were  necessary  to 
make  all  the  several  thousand  employe  of 
the  defendant  railroads  parties  before  the  orders 
and  processes  of  the  court  become  effective  as 
to  them.  They  belong  to  the  instrumental 
force  of  their  respective  corporations,  and  in 
that  respect  are  a  part  of  them. 

It  is  therefore  sufficient,  I  think,  if  in  fact 
they  are  served  with  full  and  proper  notice  of 
the  orders  and  processes  of  the  court,  to  make 
them  binding  upon  them.  It  is  not  necessary 
to  make  them  parties. 

The  authority  of  the  court  to  issue  such  an 
order  has  been  questioned,  but  it  rests  on  well 
established  principles.  In  Beadel  v.  Perry,  L. 
R  8  Eq.  465.  a  mandatory  injunction  waa 
granted  on  motion  by  8ir  John  Stewart,  F. 
G.  In  giving  judgment  in  that  case,  he  said: 
"Reference  has  been  made  to  a  supposed  rulo 
of  court  that  mandatory  injunctions  cannot 
properly  be  made,  except  at  the  hearing  of  the 
cause.  I  never  heard  of  such  a  rule.  Lord 
Cottenham  was,  so  far  as  I  know,  the  first 

Sudge  who  proceeded  by  way  of  mandatory  in- 
unction, and  he  took  great  care  to  see  that  the 
party  applying  was  entitled  to  relief  in  that 
shape." 

In  Coe  V.  Loutwille  <ti  IT.  R  Cd,,  8  Fed.  Rep. 
776,  when  application  was  made  to  Judge 
Baxter,  of  the  United  States  circuit  courts 
at  Nashville,  Tenn.,  for  a  mandatory  in- 
junction restraining  the  defendant  from  dis- 
criminating against  the  complainant's  business- 
in  handling  livestock,  and  especially  from  in- 
hibiting persons  from  consigning  livestock  to 
complainant's  yards,  that  learned  judge  said: 
"Ought  a  mandatory  order  to  issue  upon  thi» 
preliminary  application?  Clearly  not,  unless 
the  urgency  of  the  esse  demands  it,  and  the- 
rigbts  of  the  parties  are  free  from  reasonable 
doubt.  The  duty  which  the  complainants  seek 
by  this  suit  to  enforce  is  one  imposed  and  de- 
fined by  the  law — a  duty  of  which  the  court  has 
ludicial  knowledge.  The  injunction  compelling 
its  performance,  pending  this  controversy,  can 
do  the  defendant  no  harm;  whereas  a  suspen- 
sion of  accommodations  would  work  inevitable 
and  irreparable  mischief  to  complainants.  The 
injunction  prayed  for  will,  therefore,  be  is- 
sued." 

In  the  case  now  under  consideration,  the 
duty  which  the  complainant  seeks  to  have  en- 
forced is  defined  by  the  law,  and  the  rights  of 
the  parties  are  free  from  doubt,  so  that  it 
seemed  a  proper  case  for  the  order  to  issue* 
and  it  was  therefore  allowed. 

This  order  was  served  upon  the  several  de- 
fendants  and   the  Lake  Shore  &  3Iichigan» 
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Southern  Railroad,  through  its  geDcral  super- 
iDteDclent,  Mr.  Cauuiff.  made  publication  of 
the  order  in  8uch  a  way  as  to  brin^^  it  to  the 
attention  of  its  employes,  and  particularly  to 
tbose  of  its  engineers  driving  en'gines  on  the 
Detroit  division,  where  the  interchange  of  cars 
with  the  Ann  Arbor  road  was  frequent.  On 
the  18th  of  March  an  affidavit  made  by  the 
superintendent  of  the  Michigan  division  of  the 
Lake  Shore  &  Michigan  Southern  Railroad 
was  filed,  alleging  that  certain  of  its  employ^«, 
while  in  the  service  of  said  company,  and  with 
full  notice  and  knowledge  of  the  injunction 
theretofore  made,  had  refused  to  ohey  the 
orders  of  the  court,  and  upon  that  affidavit  an 
application  was  made  by  said  company  for  an 
attachment  to  issue  ag^nst  the  employes  so 
named,  "as  being  in  contempt  of  the  restrain- 
ing order  of  the  court."  The  court  declined 
to  make  the  order  in  the  form  applied  for,  but 
directed  one  to  be  entered  requiring  the  engi- 
neers and  firemen  named  to  appear  In  court 
forthwith,  and  Bhow  cause  why  they  should 
not  be  attached  for  contempt.  This  is  the 
usual  and  well  established  practice  in  this  dis- 
trict, as  numerous  precedents  in  the  last  ten 
years  will  show. 

It  is  said  the  orders  Issued  in  this  case  are 
without  precedent.  Every  Just  order  or  rule 
known  to  equity  courts  was  bom  of  some 
emergency,  to  meet  some  new  conditions, 
and  was,  therefore,  in  its  time,  without  a  prec- 
edent. If  based  on  sound  principles,  and 
beneficent  results  follow  their  enforcement, 
affording  necessary  relief  to  the  one  party 
without  imposing  illegal  burdens  on  the  other, 
new  remedies  and  unprecedented  orders  are 
not  unwelcome  aids  to  the  chancellor  to  meet 
the  constantly  varying  demands  for  equitable 
relief. 

Mr.  Juttiee  Brewer,  sitting  in  the  circuit 
court  for  Nebraska,  said  :  "I  believe  most 
thoroughly  that  the  powers  of  a  court  of 
equity  are  as  vast,  and  its  processes  and  proced- 
ure as  elastic,  as  all  the  changing  emergencies 
of  increasingly  complex  business  relations  and 
the  protection  of  rights  can  demand. " 

Mr.  Justice  Blatchford,  speaking  for  the 
Supreme  Court  in  Joy  v.  8t.  Louu,  in  188  U. 
8. 1,  84  L.  ed.  848,  said  :  "  It  is  one  of  the 
most  useful  functions  of  a  court  of  equity  that 
its  methods  of  procedure  are  capable  of  being 
made  such  as  to  accommodate  themselves  to 
the  development  of  the  interests  of  the  public  in 
the  progress  of  trade  and  traffic  by  new 
methods  of  intercourse  and  transportation." 

The  spirit  of  these  decisions  has  controlled 
this  court  in  its  action  in  this  case. 

Before  proceeding  to  pass  upon  the  evi- 
dence as  to  whether  the  men  now  before  the 
court  under  charges  for  contempt  are  guilty  or 
not.  it  may  be  profitable  to  consider  the  gen- 
eral principles  of  law  applicable  to  the  duties 
with  which  the  accusea  were  charged  by  the 
orders  issued  to  them  and  to  their  employers. 
They  were  in  the  eamloy  of  the  deiendant, 
the  Lake  Shore  &  Michigan  Southern  Rail- 
road, at  the  time  the  orders  in  this  case  were 
mnde,  compelling  it  to  receive  from  the  Ann 
Arbor  roaa  all  interstate  freight  it  mieht 
tender.  The  testimony  shows  that  the  terms 
of  this  order  were  made  known  to  the  employes 
generally,  and  that  they  were  thoroughly 
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advised  of  its  scope  and  mandate^  provisiont. 
That  their  employer  was  obligatea,  Doth  under 
the  general  provisions  of  the  Interstate  Com- 
merce Law,  and  under  this  order  of  the  court, 
to  receive  and  haul  all  interstate  freight,  must 
have  been  known  to  them.  They  must  also  be 
held  to  have  known  that  the  penalties  of  the 
law  were  severe  in  case  the  employer  violated 
either  the  law  or  the  order  of  the  court. 
Holding  to  that  employer,  so  engaged  in  this 
great  public  undertaking,  the  relation  they 
did,  they  owed  to  him,  and  to  the  public,  a 
higher  duty  than  though  their  service  had 
been  due  to  a  private  person.  They  entered 
its  service  with  full  knowledge  of  the  exacting 
duties  it  owed  to  the  public.  They  knew 
that  if  it  failed  to  comply  with  the  laws 
in  any  respect,  severe  penalties  and  losses 
would  follow  for  such  neglect.  An  implied 
obligation  was  therefore  assumed  by  the  em- 
ployes upon  accepting  service  from  it  under 
such  conditions,  that  they  would  perform 
their  duties  in  such  manner  as  to  enable  it  not 
only  to  dischar^  its  obli^tfons  faithfully,  but 
also  to  protect  it  s^inst  irreparable  losses  and 
injuries  and  excessive  damages,  by  any  acts  of 
omission  on  their  part  One  of  these  implied 
conditions  on  their  behalf  was  that  they  would 
not  leave  its  service  or  refuse  to  perform  their 
dutie» under  circumstances  when  such  neglect 
on  their  part  would  imperil  lives  committed 
to  its  care  ;  or  the  destruction  of  property  in- 
volving irreparable  loss  and  injury;  or  visit 
upon  it  severe  penalties.  In  ordinary  con- 
ditions as  between  employer  and  employ^,  the- 
privilege  of  the  latter  to  quit  the  former's' 
service  at  his  option  cannot  be  prevented  by  re- 
straint or  force.  The  remedy  for  breach  of  con- 
tract may  follow  to  .the  employer,  but  the  em- 
ploy 6  has  It  in  his  power  to  arbitrarily  termi- 
nate the  relations,  and  abide  the  consequences. 
But  these  relative  rights  and  powers  may  be- 
come quite  difTerentTn  the  case  of  the  employ^ 
of  a  great  public  corporation  charged  by  the 
law  with  certain  great  trusts  and  duties  to  the 
public.  An  engineer  and  fireman,  who  start 
from  Toledo  with  a  train  of  cars  filled  with 
passengers  destined  for  Cleveland,  begin  that 
journey  under  contract  to  drive  their  engine- 
and  draw  the  cars  to  the  destination  agreed 
upon.  Will  it  be  claimed  that  this  en^neer 
and  fireman  could  quit  their  employment 
when  the  train  is  part  way  on  its  route,  and 
abandon  it  at  some  point  where  the  lives  of 
the  passengers  would  be  imperiled,  and  the 
safety  of  the  property  jeopardized  7  The 
simple  statement  of  the  proposition  carries  its 
own  condemnation  with  it.  The  very  nature 
of  their  service,  involving  as  it  does  the 
custody  of  human  life,  and  the  safety  of 
millions  of  property.  Imposes  upon  them  obli- 
gations ana  duties  commensurate  with  the 
character  of  the  trusts  committed  to  them. 
They  represent  a  class  of  skilled  laborers, 
limited  in  number,  whose  places  cannot  always 
be  supplied.  The  engineers  on  the  Lake 
Shore  &  Michigan  Southern  Railroad  operate 
steam  engines,  moving  over  its  different 
divisions  2,500  cars  of  freight  per  day.  These 
cars  carry  supplies  and  material,  upon  the 
delivery  of  which  the  labor  of  tens  of  thous- 
ands of  mechanics  is  dependent.  They 
transport  the  products  of  factories  whose  out^- 
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put  most  be  speedily  carried  away  to  keep  their 
employes  In  labor.  The  suspension  of  work 
on  the  line  of  such  a  vast  railroad,  b^  the  arbi- 
trary action  of  the  body  of  its  engineers  and 
firemen,  would  paralyze  the  business  of  the 
entire  country,  entaillns  losses,  and  bringing 
disaster  to  thousands  or  unoffending  citizens. 
Contracts  would  be  broken,  perishable  prop- 
erty destroyed,  the  traveling  public  embar- 
rassed, injuries  sustained,  too  many  and  too 
vast  to  be  enumerated. 

All  these  evil  results  would  follow  to  the 
public  because  of  the  arbitrary  action  of  a  few 
hundred  men,  who  without  any  grievance  of 
their  own,  without  any  dispute  with  their  own 
employer  as  to  wages  or  hours  of  service,  as 
appears  from  the  evidence  in  this  case,  quit 
their  employment  to  aid  men,it  may  be, on  some 
road  of  minor  importance,  who  have  a  differ- 
ence with  their  employer  which  thev  fail  to 
settle  by  ordinary  methods.  If  such  ruin  to 
the  business  of  employers,  and  such  disasters 
to  thousands  of  the  business  public  who  are 
helpless  and  innocent,  is  the  result  of  con- 
spiracy, combination,  intimidation,  or  unlaw- 
ful acts  of  organizations  of  employes,  the 
courts  have  the  power  to  grant  partial  relief, 
St  least  by  restraining  employes  from  acts 
of  commission  of  violence  or  intimidation  or 
from  enforcing  rules  and  regulations.wbich 
result  in  irremediable  injuries  to  their  employ- 
ers and  to  the  public. 

It  is  not  necessary  for  the  purposes  of  this 
case  to  undertake  to  define  with  greater  cer- 
tainty the  exact  relief  which  such  cases  may 
properly  invoke;  but  that  the  necessities 
ffrowing  out  of  the  vast  and  rapidly  multiply- 
ing Interests  following  our  extending  railway 
business  make  new  and  correspondingly  effi- 
cient measures  for  relief  essential  is  evident, 
and  the  courts,  in  the  exercise  of  their  equity 
jurisdiction,  must  meet  the  emergencies  as  far 
as  possible  within  the  limits  of  existing  laws, 
until  needed  additional  legislation  can  be 
secured. 

The  evidence  in  this  case  shows  in  a  strong 
light  the  unreasonableness  of  some  of  the 
rules  and  regulations  under  which  employes 
consent  to  be  governed  in  their  own  labor 
organizations,  it  appears  from  the  evidence 
that,  under  the  terms  of  their  employment, 
the  Lake  Shore  &  Michigan  Southern  Railway, 
though  empowered  to  suspend  or  discharge 
its  engineers,  must  thereafter  grant  them  a  fair 
and  impartial  hearing  within  a  reasonable 
time,  and  if  found  blameless,  they  must  be 
paid  such  wages  as  they  would  have  earned 
during  the  time  of  suspension  or  discharge. 
But  the  engineers,  on  their  part,  by  their 
action  in  this  case,  claim  the  right  to  quit  the 
company's  service  without  a  moment's  notice, 
and  without  cause.  Every  engineer  and  fire- 
man conceded  on  the  witness  stand  that  he 
was  perfectly  satisfied  with  his  wages,  per- 
fectly satisfied  with  his  hours  of  labor,  and 
with  his  employer  in  every  respect,  and  would 
be  glad  to  continue  in  the  company's  employ  ; 
but  admitted  that  he  had  quit  the  service 
arbitrarily,  and  without  notice,  because  of  the 
boycott  against  the  Ann  Arbor  road.  While 
denying  that  there  had  been  any  understand 
ing  or  agreement,  or  any  rule  or  notice  by 
which  all  had  arbitrarily  left  the  company's 
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service,  the  evidence  shows  such  a  uniform 
line  of  action,  such  unanimity  in  the  manner 
of  quitting,  and  the  reasons  assigned,  as  to 
convince  me  that  there  was  a  common  desiga 
and  a  common  purpose  In  what  they  did. 
Each  one  of  them  admitted  that  when  he  was 
asked  if  he  would  continue  in  the  company't 
employ  an(|  obey  the  order  of  the  court  if  the 
boycotted  cars  or  freight  were  taken  out  of  his 
trains,  he  had  agreed  to  do  so.  This  clearly 
shows  that  they  were  controlled  in  their  acts 
not  by  any  gnevance  they  had  against  their 
own  employer,  but  by  a  nile  or  order,  which 
has  since  been  brought  into  court,  and  which 
my  associate,  Ju^e  Taft,  will  deal  with  in  his 
opinion.    Ante,  887. 

Now,  let  us  apply  these  general  principles  of 
equity,  which  are  consistent  with  every  rule  of 
natural  law  and  Justice,  to  the  facts  of  this 
case,  so  far  as  they  affect  those  now  charged 
with  contempt  of  court.  The  evidence  shows 
that,  according  to  the  rules  and  customs  of  the 
company,  the  engineers  were  pa'd  $3.75  for  a 
r&n  of  100  miles,  and  were  paid  for  overwork. 
The  time  for  computing  compensation  began 
at  the  hour  they  were  called  to  leave  the 
yard,  and  ended  when  they  gave  up  their 
engines  in  the  yard,  and  they  were  entitled  to 
pay  for  that  time,  even  though  their  engines 
did  not  move  a  wheel.  Their  service  was 
therefore  due  to  the  company  from  the  hour 
when  their  compensation  began.  The  period 
of  service  continued  during  the  time  usually 
occupied  in  making  the  run  for  which  they 
were  called.  During  that  period  they  were 
constantly  subject  to  the  orders  of  the  com- 
pany, and  by  custom  and  usage  the  relation 
of  employer  and  employ^  was  in  force  for 
that  time.  This  is  the  most  limited  period 
that  can  be  claimed  for  their  term  of  service 
under  the  evidence  before  me. 

On  the  afternoon  and  night  of  the  17th  of 
March,  a  train  of  cars  was  made  up  in  the 
yards  of  the  Lake  Shore  &  Michigan 
Southern  road  at  Air  Line  Junction,  des- 
tined for  Detroit.  About  6  o'clock  P.  M., 
Engineer  Clark  and  Fireman  Thompson  were 
calfed  to  make  the  run.  They  prepared 
their  engine,  ran  it  into  the  yard,  and 
backed  down  to  within  a  half  a  car 
length  of  the  train,  and  before  coupling  it, 
learned  that  the  first  seven  cars  were  billed 
for  Alexis,  and  intended  for  the  Ann  Arbor 
road.  Thereupon  Clark  took  his  clothes  from 
his  box,  announced  to  an  officer  of  the  com- 
pany that  he  would  quit  its  service,  and,  pro- 
ceeding to  the  office,  turned  over  his  book  of 
rules  to  the  officer  in  charge.  A  call  was  sent 
out  then  for  Engineer  Case  and  Fireman  Eess- 
ler.  They  brought  their  engine  to  the  train, 
coupled  it,  and  on  learning  from  the  conductor 
that  several  cars  were  to  be  delivered  at  Alexis, 
Case  said  he  would  quit  the  service,  and  did 
so.  A  call  was  then  sent  out  for  (Engineer 
Rutger  and  Fireman  James,  and  their  engine 
was  brought  out  and  coupled  to  the  train. 
When  Rutger  learned  that  Alexis  cars  were 
to  be  delivered,  he  quit  his  employmeat  and 
left  the  yard,  having  turned  over  his  book  of 
rules.  A  call  was  then  sent  out  for  Engineer 
Conley  and  Fireman  Westgate,  whose  engine 
was  in  the  same  way  coupled  to  the  train. 
Conley  declined  to  haul  the  Alexis  cars,  and 


1893. 


ToLBDO,  A.  A.  &  N.  M.  R  Co.  t.  Pbnnstlvaku  Ca 


401 


^nit  the  nompany's  employment.  He  offered 
Co  ran  the  train  out  if  the  obnoxious  can  were 
lemovef^. 

It  is  unnecessary  to  state  the  evidence  more 
in  detalL  The  proof  is  clear  that  ali  of  these 
engineers  and  firemen  fully  understood  the  or- 
der of  the  court,  and  knew  that  if  they  con- 
tinued in  the  company's  service  they  would 
be  compelled  to  obey  it.  Rather  than  do  that, 
they  quit  their  emplovment.  Had  they  the 
right  to  do  so  under  the  circumstances  sur- 
rounding them?  The  train  which  they  refused 
to  haul  was  safelv  stored  in  the  company's 
yard.  No  special  injurv  resulted  from  their 
refusal  to  continue  in  the  service.  No  lives 
w^ere  imperiled;  and  no  propertv  jeopardized 
by  their  act.  These  facts  clearly  present  ex- 
treme cases  where  a  court  of  equity  is  asked  to 
enforce  the  performance  of  contracts  for  per- 
sonal service.  The  engineers  were  all  bound 
by  their  terms  of  employment  to  haul  that  train 
to  Detroit  They  had  been  regularly  called  for 
service  and  entered  upon  it,  and  were  in  law 
obligated  to  continue  in  that  service  for  tbe 
period  of  twelve  hours,  whicb  covered  their 
run.  They  hare  broken  their  contract,  and 
Che  employer  has  its  remedy  at  law,  inadequate 
though  it  be. 

But  this  court  recognizes  to  its  fullest  ex- 
tent the  large  measure  of  persons!  liberty  per- 
mitted to  employes,  and,  while  it  feels  that 
they  have  violated  their  contract  of  service,  it 
disclaims  any  power  to  compel  them  to  con- 
tinue that  service  a^inst  their  will  under  the 
facts  of  this  case.  The  insuperable  difficulties 
attending  an  attempt  to  enforce  the  perform- 
ance of  continuous  personal  service  have  here- 
tofore deterred  courts  of  equity  from  uoder- 
taking  to  grant  relief  in  such  cases.  But  in 
the  varying  circumstances  under  which  the 
employer's  rights  to  such  relief  are  presented, 
it  often  happens  that  adequate  protection  is 
possible  by  restraining  the  employes  from  re- 
fraining to  do  acts  which  they  have  combined 
and  conspired  to  do,  and  the  inhibiting  of 
which  secures  the  relief  to  which  the  em- 
ployer is  clearly  entitled.  By  such  modes  of 
procedure  courts  of  equity  are  often  able  to 
afford  protection  where  they  could  not  do  it 
by  attempting  to  enforce  specific  performance. 
But  it  is  urged  that,  while  the  court  might  not 
have  had  the  power  to  compel  performance  of 
service  in  these  cases,  it  has  power  to  punish 
for  contempt  those  who  refused  to  obey  its  or- 
ders. But,  if  the  court  could  not  compel  the 
employ 6  to  perform  by  continuing  in  service, 
it  vrould  not  be  a  contempt  of  court  on  the 
employe's  t)art  to  exercise  the  ri^ht  to  quit  the 
service.  If  the  employ6  quits  In  good  faith, 
unconditionally  and  absolutely,  under  such 
circumstances  as  are  now  under  consideration, 
he  is  exercising  a  personal  right  which  cannot 
be  denied  him.  But  so  long  as  he  continues 
in  the  service,  so  long  as  he  undertakes  to  pei- 
form  the  duties  of  engineer,  or  fireman,  or 
conductor,  so  long  the  power  of  the  court  to 
compel  him  to  discharge  all  the  duties  of  his 
position  is  unquestionable,  and  will  be  exer- 
cised. As  hereinbefore  intimated,  the  duties 
of  an  employ  6  of  a  public  corporation  are  such 
that  he  cannot  always  choose  his  own  time  for 
-quitting  that  service,  and  so  long  as  be  under- 
takes to  perform  and  continues  his  employ- 
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ment,  the  mandatory  orders  of  the  court  to 
compel  all  lawful  service  can  reach  him  and 
be  enforced.  The  circumstances  when  this 
freedom  to  quit  the  service  continues,  and 
when  it  terminates,  it  is  not  now  necessary  to 
determine;  but  there  certainly  are  times  and 
conditions  when  such  right  must  be  denied. 

The  cases  cited  by  counsel  in  which  publio 
officers  have  not  been  permitted  to  resign  to 
avoid  the  mandatory  orders  of  a  court  do  not 
apply  here.  A  different  principle  is  involved 
there.  In  most  cases  the  tenure  of  office  con- 
tinues until  a  successor  is  chosen  and  qualifies. 
The  officer  chosen  and  exercising  the  funo- 
tions  of  his  office  owes  a  duty  to  the  public, 
and  is  charged  with  an  obligation  to  perform 
certain  acts  which  he  ought  not  to  be  permitted 
to  evade  by  resignation.  The  rule  of  law  that 
holds  such  a  person,  even  against  his  will,  to 
his  post  of  duty,  to  protect  the  public  against 
an  omission  to  perform  a  duty  which  is  neces- 
sary for  its  good,  and  perhaps  for  the  continu- 
ous and  safe  operation  of  the  government  in 
some  of  its  forms,  cannot  be  justly  applied  to 
an  employ^  laboring,  perhaps,  only  under  an 
implied  contract,  who  sustains  quite  a  differ- 
ent relation  both  to  the  public  and  bis  em- 
ployer. 

It  is  our  duty  to  deal  with  the  facts  of  these 
cases  as  th^  are  presented.  The  parties  now 
charged  with  o>>ntempt  must  be  tried  on  those 
facts  as  they  have  been  made  to  appear,  and 
having  fully  considered  them,  I  conclude  that 
Engineers  Clark,  Case,  Rutger  and  Oonley, 
and  their  firemen,  as  named,  were  not  guilty 
of  violating  the  orders  of  the  court  while  in 
the  service  of  their  employer  as  alleged  in  the 
affidavit  charging  them  with  contempt,  but 
quit  the  service  of  the  Lake  Shore  &  Michigan 
Southern  Railroad  Company  under  circum- 
stances when  they  had  a  right  to  do  so,  and 
that  they  are  not,  therefore,  in  contempt  of 
court  because  of  such  conduct,  and  they  will 
be  discharged. 

In  reaching  this  conclusion,  I  have  treated 
these  cases  as  criminal  in  their  character,  and 

given  the  accused  the  benefit  of  the  reasonable 
oubt,  especially  as  to  the  extent  to  which  they 
had  conspired  to  act  concertedly  in  quitting  the 
service  in  a  way  to  injure  their  employer  and 
aid  in  enforcing  a  boycott.  An  act,  when  done 
by  an  individual  in  the  exercise  of  a  right,  may 
be  lawful,  but  when  dune  by  a  number  con- 
spiring to  injure  or  improperly  influence  an- 
other, may  be  unlawful.  One  or  more  em- 
ployes may  lawfully  quit  their  employer's 
service  at  will;  but  a  combination  of  a  num- 
ber of  them  to  do  so  for  the  purpose  of  injur- 
ing the  public  and  oppressing  employ^  by 
unjustly  subjecting  them  to  the  power  of  the 
confederates  for  extortion  or  for  mischief  is 
criminal. 

We  do  not,  therefore,  here  determine  that  a 
conspiracy  entered  into  by  the  emplov^  of 
one  railroad  to  boycott  another  railroad  may 
not  exist  under  such  circumstances  of  aggra- 
vation as  to  make  it  entirely  pioper  for  a  court 
of  equity,  in  dealing  with  such  conspiracy,  to 

S re  vent  an  em  ploy  6  from  quitting  the  service 
1  which  he  is  engaged   solely  as  a  means  of 
carrying  out  his  part  in  such  'conspiracy,  and 
for  no  other  purpose  than  to  aid  in  enforcing 
such  boycott 
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But  the  conduct  of  Engineer  Lennon  pre- 
sents quite  a  different  case.  He  was  on  bis 
run  from  Detroit  to  Air  Line  Junction  with  a 
train  of  forty-five  cars.  He  reached  Alexis 
station  at  10:07  A.  M.,  and  was  there  ordered 
to  take  an  empty  car  from  the  Ann  Arbor  *'Y" 
for  Air  Line  Junction.  This  was  one  of  the 
boycotted  cars.  He  refused  to  switch  the  car 
into  the  train,  and  held  it  there,  against  posi- 
tive orders,  from  10:07  A.  M.  to  3:15  P.  M., 
and  then  proceeded  on  his  run,  after  receiving 
a  dispatch  from  the  chairman  of  the  grievance 
committee,  which  read  as  follows:  "You  can 
come  along  and  handle  Ann  Arbor  cars." 
That  message  meant  that  the  boycott  had  been 
raised.  Though  Lennon  had  been  twice  or- 
dered by  telegraph  by  the  officers  of  the  road 
to  come  on  with  his  train,  he  refused  to  do  it, 
but  promptly  moved  it  when  he  got  permis- 
sion to  do  so  from  one  who  had  no  official  rela- 
tion to  the  company,  and  no  right  to  interfere 
with  the  movement  of  its  traina  When  he 
received  the  order  at  Alexis  to  take  the  Ann 
Arbor  car,  he  refused,  and  said,  "I  quit." 
He  afterwards  agreed  with  the  superintendent 
of  the  Detroit  division,  to  take  his  train  to  its 
destination,  if  the  order  to  take  the  boycotted 
car  was  countermanded.  He  remained  with 
his  engine,  and  brought  his  train  to  Air  Line 
Juncuon.  When  he  arrived  at  that  point,  as 
the  termination  of  his  run,  he  says  in  his  testi- 
mony that  **the  caller  told  me  when  I  regis- 
tered 'You  get  184.'  I  said  'AH  right,  FIl  be 
up.'  It  was  his  duty  to  give  me  such  notice." 
Though  he  claims  to  have  quit  at  Alexis  about 
ten  o'clock  in  the  morning,  he  brought  his 
train  to  its  destination,  and  when  told  what 
his  next  run  would  1)e,  gave  no  notice  of  hav- 
ing quit,  or  of  intending  to  quit.  This  is  satis- 
factory evidence  that  he  did  not  quit  in  good 
faith  in  the  morning,  but  intended  to  continue 
in  the  company's  service,  and  that  his  conduct 
was  a  trick  and  device  to  avoid  obeying  the 
order  of  the  court.  He  admitted  haviog  seen 
the  court's  order  when  confronted  with  it  at 
Alexis.  It  was  shown  to  him  in  printed  form, 
easily  to  be  read  and  understood.  Chilcote, 
the  agent  at  Alexis,  and  Keegan,  the  brake- 
man  on  Lennon 's  train,  both  swear  positively 
to  this  important  fact.  From  hfs  own  admis- 
sions he  had  sufficient  knowledge  of  its  nature 
to  at  least  put  him  upon  inquiry  as  to  its  exact 
scope  and  effect.  He  knew  it  related  to  his 
duties  as  engineer  under  the  very  conditions 
then  confronting  him,  and,  if  he  had  been 
anxious  to  do  his  duty  and  respect  the  orders 
of  the  court,  he  had  an  exceptionally  good 
opportunity  to  read  and  fully  consider  it  dur- 
ing the  five  hours  he  was  holding  that  train  at 
Alexis  against  the  positive  orders  of  his 
superior  officers.  But  he  failed  to  so  further 
inform  himself,  and  persisted  in  his  defiance 
both  of  the  rules  of  his  employer  and  of  the  in- 
junction of  the  court  during  all  the  hours  men- 
tioned. I  cannot  conceive  of  any  principle  at 
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law  under  which  such  conduct  can  be  Justl- 
fied.  An  engineer  cannot  be  permitted  to  pre- 
tend to  quit  the  service  of  his  company  in  the 
manner  stated,  with  his  train  oa  the  main 
track  ten  miles  from  its  destination,  and  for 
the  evident  purpose  of  evading  an  order  of 
court  which  was  equally  in  force  against  em- 
ployer and  employe.  If  such  an  abandonment 
of  service  could  be  excused  in  law,  it  would 
leave  this  great  corporation,  operating  1500 
miles  of  railway,  and  moving  several  hundred 
trains  of  cars  per  day,  at  the  mercy  of  its  em- 
ploy6s,  and  subject  the  public,  with  its  multi- 
tude of  interests  and  rights,  to  irremediable 
injuries  and  losses. 

Upon  the  facts  of  the  case  made  against 
Engineer  James  Lennon,  1  find  that  he  did  not 
quit  the  service  of  the  company  in  fact,  and 
did  not  intend  to  do  so,  and  that  his  pretense 
to  do  so  wus  a  trick  to  evade  the  order  of  the 
court.  Being  in  the  service  of  the  company 
when  he  refused  to  switch  the  Ann  Arbor  car 
into  the  train  at  Alexis,  and  having  then  full 
knowledge  of  the  terms  and  meaning  of  the 
order  of  the  court,  that  order  was  then  in  full 
force,  and  commanded  him  to  do  the  very 
thing  which  he  refused  to  do.  He  therefore 
deliberately  and  knowingly  violated  the  man- 
date of  the  court,  and  was  guilty  of  contempt. 

I  accept  the  protestations  of  Mr.  Lennon, 
made  under  oath,  that  he  did  not  intend  to  dis- 
obey the  orders  of  the  court,  and  did  not  be- 
lieve he  was  violating  the  laws  of  the  United 
States.  He  is  a  member  of  the  Brotherhood 
of  Locomotive  Engineers,  and  supposed  that 
while  acting  under  its  rules  he  was  not  array- 
ing himself  against  the  laws  of  his  country. 
This  suit  has  afforded  the  courts  an  opportu- 
nity for  declaring  the  laws  applicable  to  such 
emergencies,  and  the  public  interests  have 
been  thereby  subserved.  This  does  not,  there- 
fore, seem  to  me  to  be  the  occasion  when  it 
would  be  wholesome  or  wise  to  administer  an 
exemplary  punishment.  The  object  of  the 
court  is  to  uphold  and  vindicate  the  laws,  with- 
out, under  these  circumstances,  showing  a  dis- 
position to  oppress  or  punish  those  who  have 
evidently  been  misled. 

With  these  views  of  my  duty,  an  order  will 
be  entered  that  the  accused,  James  Lennon, 
stands  adjudged  as  guilty  of  contempt,  and 
pay  a  fine  of  $50  and  the  costs  of  this  proceed- 
ing, upon  payment  of  which  he  will  be  dis- 
charged from  the  further  orders  of  the  court. 

The  orders  made  in  this  case  as  to  all  the 
connecting  roads  and  their  employes  who  have 
continued  in  the  service  are  still  m  full  force, 
and  it  is  but  just  to  all  concerned  that  the 
court  should  say  that  the  laws  and  orders  hav- 
ing now  been  fully  interpreted  and  made  pub- 
lic, any  violations  thereof  that  may  hereafter  be 
made  will  be  dealt  with  in  a  spirit  and  pur- 
pose quite  different  from  those  which  have 
controlled  us  in  this  case. 


1898.  Watkshousb  y.  CoifER.  4C8 
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Hugh  M.  COMER,  Receiver  of  Central  Rafl- 
road  &  Banking  Co.  of  Georgia. 
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*1.  Where  the  property  €»f  m,  railway* 
or  other  corporation*  is  bein^  admin- 
istered hy  a  reoeiTor,  under  the  superin- 
tending power  of  a  court  of  equity.  It  is  oom- 
petent  for  the  court  to  adjust  difficulties  between 
the  receiver  and  his  employes,  which,  in  the  ab- 
sence of  such  adjustment,  would  tend  to  injure 
the  property  and  to  defeat  the  purpose  of  the 
leoeivership. 

8.  It  foUows,  then,  that  it  is  in  the 
power  of  the  eonrt*  in  the  interest  €»f 
public  order  and  for  the  protection  of 
the  property  under  its  control,  to  di- 
rect a  suitable  arranis^ment  with  its  em- 
ployte  or  officers,  to  provide  compensation  and 
conditions  of  their  employment,  and  to  avoid,  if 
possible,  an  interruption  of  their  labor  and  duty, 
which  will  be  disastrous  to  the  trust  and  injuri- 
ous to  the  public. 

$•  Rule  twelve  of  an  association  of  lo- 
comotive engineers,  styled  the  Brotherhood 
of  Locomoti  re  Enff ineer8,which  provides:  **That 
hereafter  when  an  issue  has  been  sustained  by 
the  prand  chief,  and  carried  into  effect  by  the 
Brotherhood  of  Locomotive  Engineers,  it  shall 
be  recoffniz^d  as  a  violation  of  obli^rations  if  a 
member  of  the  Brotherhood  of  Locomotive  En- 
gineers, who  may  be  employed  on  a  railroad  run 
in  connection  with  or  adjacent  to  said  road,  to 
handle  the  property  belonging  to  said  railroad  or 
system  in  any  way  that  may  benefit  said  com- 
pany with  which  the  Brotherhood  of  Locomotive 
Enifincers  are  at  issue,  until  the  srrievances  or  is- 
sues or  differences  of  any  nature  or  kind  have 
l)ecn  amicably  settled,"  is  plainly  a  rule  or  agree- 
ment  in  restraint  of  trade  or  commerce  and  vio- 
lative of  section  1  of  the  Act  of  Congress  of  July 
2.1890. 

4.  €k>nstruins  several  clauses  of  the  in- 
terstate Ck»mmeree  Iiaw  recited  in  the 
opinion  with  section  6540  of  the  Revised  Statutes, 
it  followB  that  a  combination  of  persons,  without 
regard  to  ihelr  occupation,  which  will  have  the 
effect  to  defeat  the  provisions  of  the  Interstate 
Commerce  Law,  Inhibiting  discriminations  In  the 
transportation  of  freight  and  passengers,  and 
further  to  restrain  the  trade  or  commerce  of  the 
count r>\  will  be  obnoxious  to  the  penalties  there- 
in prescribed. 

6.  In  this  case,  the  movants  having 
avowed  their  purpose,  in  open  court, 
to  submit  to  the  construction  to  be  made  by 
the  court  relating  to  Rule  twelve  of  the  brother- 
hood, the  receiver  is  directed  to  enter  into  an  ap- 
propriate contract  with  them,  subject  to  the 
general  operation  of  this  decision  with  reference 
to  said  rule. 

(AprU8,U08.) 

•Headnotes  by  Sfkbr,  J. 


KOTS.— The  recognition  of  an  unincorporated  la- 
bor union  by  the  court  as  a  body  with  whom  a  re- 
ceiver may  be  directed  to  make  a  contract  gives  a 
peculiar  interest  to  the  above  case.  See,  In  connec- 
tion with  this  case,  the  three  preceding  and  the  one 
following,  also  Casey  v.  Cincinnati  Typographical 
Union  No.  8, 12  L.  B.  A.188|  and  no£e,45  Fed.  Rep.  136. 
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APPLICATION  by  railway  en^Dcers  for 
an  order  of  the  court  directiDg  its  re- 
ceiver in  charge  of  a  railroad  upon  which  they 
were  employea  to  continue  in  force  the  con* 
tract  under  which  they  were  employed.  JZtf- 
liefgranted. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  W.  Patterson  for  the  motion. 

Mewrs,  Lawton  &  Cunnins^ham  and 
Marion  Erwiut  canira, 

Speer*  J.,  delivered  the  following  opinion: 
Cases  are  frequent  where  persons  intrusted 
with  corporate  properties  have  applied  to  the 
courts  for  the  prevention  or  redress  of  griev- 
ances threatened,  or  inflicted,  by  labor  organi- 
zations. This  is  the  first  instance,  of  which 
we  have  any  information,  where  members  of 
such  an  association  have,  by  concerted  action, 
in  an  orderly  way.  sought  the  arbitrament  of 
a  court  to  adjust  a  controversy  relative  to  the 
wages  and  conditions  of  their  employment. 
The  recent  application  to  this  court  of  the  Or- 
der of  Railway  Telegraphers,  with  similar  pur- 
pose, was  an  attempt  of  this  character.  It  was 
defeated  in  limine.  The  telegraphers,  as  a 
body,  had  abandoned  the  service  of  the  re- 
ceiver before  they  presented  their  petition.  In 
the  meantime,  other  telegraphers,  with  equal 
right  to  employment,  by  the  receiver,  had  been 
engaged  and  were  performing  the  functions 
the  striking  telegraphers  had  surrendered,  and, 
notwithstanding  the  solicitude  of  the  court  to 
spare  a  large  number  of  intelligent  voung  men 
the  distress,  resulting  from  their  indiscreet  ac- 
tion, it  was  found  to  be  impracticable.  Tho 
members  of  the  Brotherhood  of  Locomotive 
Engineers,  who  have  presented  this  petition, 
have  a  proper  standing  in  court.  There  are 
250  locomotive  engineers  in  the  employment 
of  the  receiver,  upon  the  various  divisions  of 
the  Central  Railroad  &  Banking  Company  of 
Gkorgia.  Of  these  211  are  members  of^tbe 
Brotherhood  of  Locomotive  Engineers.and  the 
petitioners  are  a  committee  from  that  member- 
ship. They  recite  in  their  petition  the  facts 
that  they  have  been  for  several  years  working 
under  contracts  made  between  a  general  com- 
mittee of  the  brotherhood  and  the  officers  of 
the  railroad.  Since  the  first  day  of  December, 
1891.  they  have  been  working  under  the  con- 
tract of  which  they  attach  a  copy,  and  since 
that  time  the  properties  have  been  intrusted  to 
the  control  of  Hugh  M.  Comer,  as  the  receiver, 
of  the  court.  This  contract  expired  on  the  first 
day  of  December,  1892.  A  few  days  prior  to 
that  time,  they  gave  notice  to  George  D.  Wad- 
ley,  general  superintendent  of  the  company, 
that  they  desired  certain  changes  in  the  con- 
tract. They  state  further  that  they  have  re- 
mained in  the  service  of  the  company,  al- 
though the  superintendent  and  receiver  refused 
to  enter  into  any  new  contract  or  consider  the 
old  contract  longer  in  force,  unless  ordered  so 
to  do  by  the  court. 

Pending  the  adjustment  of  the  controversy, 
which  was  postponed  for  ninety  days  by  virt- 
ue of  a  clause  of  the  contract,  which  enlitled 
the  receiver  to  notice  for  that  period,  and  of 
which  he  claimed  the  benefit,  the  court  has 
continued  the  contract  in  force. 


See  also  19  L.  R.  A.  408;  21  L.  R.  A.  337;  2G  L.  R.  A.  ir,S. 
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We  have  also  caused  several  conferences  be- 
tween the  receiver  and  the  engineers,  with  the 
hope  that  an  amicable  agreement  mieht  follow. 
This  expectation  has  been  defeated  by  a  strike 
on  the  Savannah,  Americas  &  Montgomery 
railroad,  the  refusal  of  one  of  the  engineers  to 
haul  a  train  to  which  a  car  of  that  company 
was  attached,  his  immediate  discharge  and  the 
friction  between  the  receiver  and  the  engineers 
which  resulted  therefrom.  The  engineers  then 
applied  to  the  court.  They  set  forth  the  ob- 
jects of  their  order,  the  advantages  of  a  con- 
tract v^t^  their  employers,  and  that  such  con- 
tracts are  of  force  upon  a  very  lar^  proportion 
of  the  principal  railroads  of  tne  country. 
They  state  that  since  it  has  been  shown  to  them 
that  the  properties  in  the  hands  of  the  receiver 
are  embarrassed  financially,  they  are  content  to 
work  in  bis  service  without  any  increase  of 
wages,  although  they  insist  that  the  rate  is  less 
than  that  paid  by  competing  and  connecting 
lines,  and  the^  pray  that  the  receiver  be  di- 
rected to  continue  in  force  the  contract  under 
which  they  wer6  working  at  the  time  the  re- 
ceiver was  appointed,  subject  to  such  modifi- 
cations and  changes  as  may  be  made  by  the  or- 
der of  the  court.  They  annex  a  copy  of  this 
contract. 

The  receiver  answers: 

First.  That  the  Grand  National  Brother- 
hood of  Locomotive  Engineers  is  not  incorpo- 
rated, and  that  many  of  its  rules  and  regula- 
tions which  have  a  bearing  upon  any  contract 
its  members  might  make  are  withheld  from 
the  public.  This  places  him  at  a  disadvantage 
and  renders  uncertain  the  attitude  of  the  bro£- 
erhood  in  an^  difficulty  which  might  arise  in 
connection  with  the  Contract. 

Second.  That  a  number  of  the  iQcomotlve 
engineers  employed  by  him  are  not  members 
of  the  brotherhood,  and  that  it  is  not  proper 
for  him  to  contract  in  this  way  with  certain 
employes,  while  others  are  employed  without 
such  a  contract. 

Third.  That  such  a  contract  renders  it  im- 
possible for  the  officers  charged  with  the  opera- 
tion of  the  property  to  have  such  freedom  in 
its  administration  as  is  necessary  to  its  prompt 
and  efficient  management. 

Fourth.  As  a  common  carrier,  the  railroad 
under  his  control  is  liable  for  damages  which 
may  result  from  the  disorganization  of  its 
service.  That  the  Brotherhood  of  Locomotive 
Engineers  is  bound  by  secret  obligations  to 
withdraw  from  the  service  of  railroad  com- 
panies in  a  body,  causing  great  damage. 
•  Fifth.  That  he  should  be  at  full  liberty  to 
select  the  best  men  and  means  of  managing 
the  business  without  regard  to  organizations  of 
any  bind.  That  his  superintendent  has  pre- 
pared a  proper  schedule  of  wages  and  condi- 
tions for  the  employment  of  engineers  and 
firemen,  a  copy  of  wliich  is  attached. 

Sixth.  If  he  should  contract  with  the  broth 
erhood  it  would  be  holding  out  a  premium  for 
his  employes  to  become  members  of  that  order, 
which  respondent  states  is  not  to  the  interest 
of  his  trust.  That  the  brotherhood  renders  it 
impossible  for  the  officers  of  the  railroad  to 
come  into  direct  contact  with  the  employes 
and  prevents  such  free  intercourse  as  is  neces- 
sary to  good  and  efficient  service.  That  no 
contracts  have  been  entered  into  with  the 
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order  of  railway  conductors  and  the  Brother- 
hood of  Locomotive  Firemen,  and  that  he  has 
had  no  difficulty  with  the  conductors  and 
firemen.  He  denies  that  it  is  usual  and  cus- 
tomary for  railroad  companies  of  the  United 
States  to  make  such  contracts  with  the  Broth- 
erhood of  Locomotive  Engineers. 

It  will  be  observed  that  much  of  the  re- 
ceiver's answer  is  an  argument  against  the 
propriety  and  policy  of  contracts  of  any  char- 
acter between  the  officers  of  railway  corpora- 
tions and  the  representatives  of  labor  organiza- 
tions. The  gravity  and  importance  of  the 
considerations  thus  presented  are  exceedingly 
great.  The  control  under  any  circumstances, 
by  the  courts,  of  contracts  between  representa- 
tives of  the  immense  values  Invested  with  cor- 
porations, engaged  In  the  public  duty  of  trans- 
portation, and  the  laborers  employed  in  the 
same  service,  will  doubtless  appear  to  many  as 
novel  and  dangerous.  It  is  well,  however,  to 
consider  if  a  proper  provision,  by  appeal  to  the 
courts,  in  the  frequent  and  destructive  con- 
flicts between  organized  capital  and  organized 
labor,  will  not  afford  the  simplest,  most  satis- 
factory and  effective  method  for  the  settle- 
ment of  such  controversies.  Is  it  not  the  only 
method  by  which  the  public,  and  indeed  the 
parties  themselves,  can  be  protected  from  the 
inevitable  hardship  and  loss  which  all  must 
endure  from  the  frequently  recurring  strikes? 

It  will  not  be  wise  for  those  engaged  with 
the  maintenance  of  public  order  to  ignore  the 
immensity  of  the  changes  in  the  relations  of 
the  employing  and  the  employed  classes  occa- 
sioned by  the  phenomenal  development  of 
commerce  and  the  prevalence  of  labor  organ- 
izations. We  are  in  this  case  directly  con- 
cerned with  a  corporation  and  a  labor  or^n- 
ization,  both  engaged  in  railway  transportation, 
and  in  this  department  of  industry  it  is  re- 
ported by  the  Interstate  Commerce  Commis- 
sion that  there  is  invested  in  the  United  States 
$9,829,475,015,  or  nearly  eight  times  the  entire 
national  debt  of  the  country.  Last  year  the 
railroads  transported  580.000,000  passengers, 
or  more  than  eight  times  the  entire  population 
of  the  United  States.  The  operatives  employed 
by  them  number  78<j,000,  and  it  is  no  trifling 
testimony  to  the  faithfulness  and  efficiency  of 
this  mighty  army  of  railroad  employes  that  of 
the  vast  population  transported  under  their 
care  only  293,  or  less  than  one  twenty  thous- 
andth of  1  per  cent,  lost  their  lives.  It  is, 
moreover,  true  that  no  operatives  of  a  railroad 
more  than  locomotive  engineers  are  charged 
with  the  preservation  of  life  and  property,  and 
when  we  are  advised  b^  the  proof  ttiat  3;^, 000 
of  the  locomotive  engineers  of  the  United 
States,  more  than  80  per  cent,  belong  to  the 
brotherhood,  it  is  difficult  to  believe  that  their 
membership  lessens  efficiency  to  employers  or 
fidelity  to  their  supreme  duly  to  the  public. 
But  whether  these  facts,  and  other  facts  equally 
significant,  will  justify  judicial  control  of  con- 
tracts essential  to  the  uninterrupted  transporta- 
tion of  the  country,  in  which  the  public  is  so 
vitally  concerned,  it  is  clear  that  where  the 
property  of  railway  or  other  rorporutions  is 
being  administered  by  a  receiver,  under  the 
superintendinc  power  of  a  court  of  cQu^ty,  it 
is  competent  for  the  court  to  adjust  difficulties 
between  the  receiver  and  his  employ^  which 
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In  the  absence  of  such  adjustment  would  tend 
to  injure  the  property  and  to  defeat  the  pur- 
pose of  the  receivership.  Indeed,  the  power 
of  the  court  to  direct  a  contract  between  its 
ofiQcers  does  not  appear  to  be  questioned.  The 
power  of  the  court  has  always  on  proper  occa- 
sions been  exercised  to  protect  the  properties 
from  the  damaging  and  unlawful  results  of  a 
strike  of  the  laborers  in  iu  employ. 

In  the  case  of  The  Telegraphers  v.  Comer, 
Receiver,  supra,  decided  at  this  term,  not  yet 
reported,  while  this  court,  as  above  stated,  was 
prevented  by  their  own  conduct  from  accord- 
vag  to  the  petitioners  the  practical  relief  they 
sought,  they  were  enjoined  from  any  interfer- 
ence with  the  property,  operations  or  em- 
ployes of  the  receiver,  an^l  rules  were  issued 
against  individuals  who  were  charged  with 
such  interference. 

In  Re  Biqgins,  27  Fed.  Rep.  444,  the  learned 
Circuit  Judge  of  this  circuit,  the  Honorable 
Don.  A.  Pardee,  declared:  **It  is  well-settled 
law  that  whoever  willfully  interferes  with 
property  in  the  possession  of  a  court  is  guilty 
of  a  contempt  of  that  court,  and  I  regard  it  as 
equally  well  settled  that  whoever  unlawfully 
interferes  with  officers  and  agents  of  the  court, 
in  the  full  and  complete  possession  and  man- 
agement of  the  property  in  the  custody  of  the 
court  is  guilty  of  a  contempt  of  court :  and  it  is 
immaterial  whether  this  unlawful  interference 
comes  in  the  way  of  actual  violence,  or  by  in- 
timidation and  threats.  The  employes  of  the 
receiver,  although  pro  hac  vice  officers  of  the 
court,  may  quit  their  employment,  as  can  em- 
ployes of  private  parties  or  corporations,  pro- 
vided they  do  not  thereby  intentionally  disable 
the  property;  but  they  must  quit  peaceably  and 
decently.  Where  they  combine  and  conspire 
to  quit,  with  or  without  notice,  with  the  ob- 
ject and  intent  of  crippling  the  property  or  its 
operation,  I  have  no  doubt  that  they  thereby 
commit  a  contempt ;  and  all  those  who  com- 
bine and  conspire  with  employes  to  thus  quit, 
or,  as  officials  of  labor  organizations,  issue 
printed  orders  to  quit,  or  to  strike,  with  an  in- 
tent to  embarrass  the  court  in  administering 
the  property,  render  themselves  liable  for  con- 
tempt of  court 

Certainly,  it  follows,  then,  that  it  is  in  the 
power  of  the  court,  in  the  interest  of  public 
order,  and  for  the  protection  of  the  property 
under  its  control,  to  direct  a  suitable  arrange- 
ment with  its  employes  or  officers,  to  provfde 
compensation  and  conditions  of  their  employ- 
ment, and  to  avoid,  if  possible,  an  interruption 
of  their  labor  and  dul^,  which  will  be  disas- 
trous to  the  trust  and  injurious  to  the  public. 
There  is  no  reason  why  the  receivership  in  this 
respect  should  be  conducted  in  a  manner  dif- 
fering from  the  large  preponderance  of  the 
successful  and  prosperous  railroads  of  the 
country.  It  appears  from  the  proof  that  about 
90  per  cent  of  the  railroads  of  the  United 
States  make  contracts  or  schedules  of  rates  and 
regulations,  for  the  employment  of  their  opera- 
tives, which  are  agreed  to  by  the  representa- 
tives of  both  parties.  We  are  satisfied  from 
these  facts  that  such  arrangements,  under 
proper  restrictions,  are  praiseworthy  and  bene 
tail  to  both  parties,  and  we  therefore  shall 
not  longer  hesitate  to  direct  the  receiver  to 
enter  into  an  appropriate  contract  or  schedule 
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of  rates  and  regulations  with  the  engineers. 
This  contract,  however,  will  not  be  restricted 
to  members  of  the  Brotherhood  of  Locomotive 
Engineers,  although  membership  of  that  order 
is  and  will  be  no  disqualification  to  service  on 
railroads  under  the  control  of  this  court  so 
long  as  the  rules  and  regulations  of  the  order 
are  treated  as  subordinate  to  the  law  of  the 
land.  The  contract  will  comprehend  all  en« 
gineeis  employed  by  the  receiver,  whether 
members  or  non -mem hers  of  the  brotherhood. 

This  brings  us  to  the  consideration,  first, 
what  is  an  appropriate  contract,  and  second, 
whether  there  is  anything  in  the  rules  and 
regulations  of  the  brotherhood  and  its  relations 
to  these  properties  which  is  inconsistent  with 
the  law,  and  which  would  make  it  improper 
for  the  court  to  place  its  receiver  in  a  posi- 
tion where  in  his  exigent  duty  to  carry  on 
the  business  of  transportation,  for  which  the 
railroad  was  chartered  by  the  state,  he  may 
find  himself  in  the  power  of  an  organized 
body  of  his  operatives  who  will  be  able  to 
paralyze  the  operations  of  the  properties.  The 
appropriateness  of  the  contract  depends  solely 
upon  the  arrangement  of  details.  There  is  no 
difference  between  the  engineers  and  the  re- 
ceiver upon  the  question  of  compensation. 
There  is  an  apparent  dispute  about  the  effect 
of  seniority  of  service  of  an  en^neer,  as  affect- 
ing promotion.  The  court  will  provide,  how- 
ever, that  where  merit  and  ability  are  equal, 
that  seniority  of  service  shall  prevail,  and  will 
arrange  a  fair  tribunal  for  the  purpose  of  test- 
ing the  merit  and  ability  of  various  candidates 
for  promotion,  with  the  privilege  of  either 
party  in  cases  not  reconcilable  to  appeal  to  the 
court.  There  are  other  instances  of  minor 
disagreement  which  the  court  will  take  time  to 
adjust  and  to  perfect  the  agreement. 

We  have  noted  with  gratification  the  re- 
peated statements  made  in  judicio  by  the  en- 
gineers and  their  counsel  that  they  will  accept 
as  final  and  satisfactory  of  every  difference, 
the  conclusion  and  decision  of  the  court.  The 
receiver  has  also  expressed  more  than  once  bis 
purpose  to  abide  the  decision.  This  submis- 
sion, so  unlike  the  violent  and  irrational  course 
pursued  by  either  party,  as  their  interests 
might  prompt,  and  without  the  slightest  regard 
to  the  rights  of  the  public,  in  many  conflicts 
between  what  are  popularly  called  "capital 
and  labor,"  is  considerate,  judicious,  and 
strongly  argues  that  the  engineers  who  are 
before  the  court,  are  good  citizens,  indeed 
patriots  who  res(5ect  and  confide  in  the  consti- 
tuted authorities  of  their  country.  Fortunate 
will  it  be  for  our  country,  if  future  differences 
of  a  similar  character  may  be  settled  by  a 
method  so  simple  and  so  safe.  This  submis- 
sion of  the  engineers  applies  as  well  to  the  re- 
maining and  most  important  difference  be- 
tween the  parties,  and  that  is  the  effect  upon 
the  duty  to  the  court  and  to  the  property  of 
the  rule  of  the  brotherhood,  which  is  under- 
stood by  the  court  to  be  as  follows: 

"12.  That  hereafter  when  an  issue  has  been 
sustained  by  the  grand  chief  and  carried  into 
effect  by  the  Brotherhood  of  Locomotive  En- 
gineers, it  shall  be  recognized  as  a  violation  of 
the  obligations  if  a  member  of  the  Brother- 
hood of  Locomotive  Engineers,  who  may  be 
employed  on  a  railroad  run  in  connection  with 
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OT  aijncoTit  to  said  road,  to  handle  the  prop- 
erty belonging  to  said  railroad  or  system  in 
any  way  that  may  benefit  said  company  with 
which  the  Brotherhood  of  Locomotive  En- 
gineers are  at  issue,  until  the  grievances  or 
issues  of  difference  of  any  nature  or  kind  have 
been  amicably  settled." 

This  rule  is  understood  to  have  been  adopted 
by  the  Brotherhood  in  Denver,  three  years 
ago.  In  his  testimony,  Mr.  A.  B.  Youngson, 
the  assistant  chief  engineer,  frankly  adir.'tted 
that  ihe  effect  of  this  rule,  as  applied  to  the 
properties  in  the  hands  of  the  receiver  and  the 
engineers  in  his  employ,  would  be  as  follows: 
If,  in  the  pursuance  of  the  business  of  a 
common  carrier,  with  which  the  receiver  is 
charged,  it  should  become  necessary  to  convey 
over  the  lines  of  the  Central  Railroad  a  car 
belonging  to  a  railroad  company  on  which 
there  was  a  strike  of  the  engineers,  that  it 
would  be  the  duty  of  the  brotherhood  men  in 
the  employ  of  the  leceiver  to  refuse  to  haul 
the  train  containing  such  car,  and  if  the  officers 
of  the  road  insisted  that  the  car  should  pro- 
ceed, loyalty  to  the  brotherhood  reouired  that 
the  engineer  should  at  once  resign  his  station 
and  abandon  his  duty.  He  might,  he  stated, 
if  he  thought  proper,  carry  the  train  to  the 
terminal  point 

An  illustration  of  the  effect  of  this  rule  is 
afforded  by  the  evidence.  A  strike  was  recent- 
Iv  pending  on  the  Savannah,  Americus  & 
Montgomery  railroad,  which  runs  in  connec- 
tion and  is  adjacent  to  the  Central.  Engineer 
Arden  of  the  Brotherhood  of  Locomotive  En- 
gineers, in  the  employ  of  the  receiver,  was  di- 
rected to  carry  a  car  of  the  Savannah,  Ameri- 
cus &  Montgomerv  road  between  two  stations 
on  the  Central  railroad.  He  declined  to  do  so, 
and  was  at  once  disoharsed.  A  committee  of 
the  brotherhood  have  Insisted  on  his  reinstate- 
ment. This  the  receiver  has  refused,  and  it  is 
certain  that  but  for  the  pendency  of  the  pro- 
ceedings now  under  consideration  by  the 
court,  there  would  be,  as  a  result  of  Engineer 
Arden's  construction  of  bis  duty,  and  the  re- 
ceiver's action,  a  strike  of  the  engineers  upon 
every  line  of  the  Central,  with  all  the  calami- 
tous results  to  the  public,  to  the  road  and  to 
the  engineers  which  would  inevitably  ensue. 
The  receiver  relies  upon  this  as  the  main  and 
controlling  reason  why  he  should  not  be  re- 
quired to  enter  into  a  contract  with  the  broth- 
erhood when  this  Rule  12  will  necessarily  be 
written  into  the  contract.  Now,  there  can  be 
not  a  doubt  that  this  rule  of  the  brotherhood 
is  in  direct  and  positive  violation  of  the  laws 
of  the  land,  and  no  court,  state  or  Federal, 
could  hesitate  for  a  moment  so  to  declare  it. 
•  It  is  plainly  a  rule  or  agreement  in  restraint 
of  trade  or  commerce  section  1  of  the  Act  of 
July  2.  1890,  known  as  the  Sherman  Anti- 
Trust  Law,  provides:  "Every  contract,  com 
bination  in  the  form  of  tiust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with  foreign  na- 
tions, is  hereby  declared  to  be  Illegal. 

"Every  person  who  shall  make  any  such 
contract  or  engage  in  any  such  combination  or 
conspiracy,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  |6,000,  or  by 
imprisonment  not  exceeding  one  year,  or  by 
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both  said  punishments,  In  the  discretion  of  the 
court." 

Section  7  of  the  Act  of  Febmary  4, 1887,  en- 
titled, an  Act  to  Regulate  Commerce,  provides: 
"That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  Act  to 
enter  into  any  combination,  contract,  or  agree- 
ment, expressed  or  implied,  to  prevent,  by 
change  of  time  schedule,  carriage  in  different 
cars,  or  by  other  means  or  devices,  the  car- 
riage of  freights  from  being  continuous  from 
the  place  of  shipment  to  the  place  of  destina- 
tion; and  no  break  of  bulk,  stoppage,  or  inter- 
ruption made  b^  such  common  carrier  shall 
prevent  the  carriage  of  freights  from  being  and 
as  one  continuous  carriage  from  the  place  of 
shipment  to  the  place  of  destination,  unless 
such  break,  stoppage,  or  interruption  was  made 
in  good  faith  for  some  necessary  purpose,  and 
without  any  intent  to  avoid  or  unncessarily  in- 
terrupt such  continuous  carriage  or  to  evade 
any  of  the  provisions  of  this  Act. 

Section  8"  of  the  same,  provides:  "That  in 
case  any  common  carrier  subject  to  the  provis- 
ions of  this  Act  shall  do,  cause  to  be  done,  or 
permit  to  be  done  any  act,  matter,  or  thing  in 
this  Act  prohibited  or  declared  to  be  unlawful, 
or  shall  omit  to  do  any  act,  matter  or  thing  in 
this  Act  required  to  be  done,  such  common 
carrier  shall  be  liable  to  the  person  or  persons 
injured  thereby  for  the  full  amount  of  dam- 
ages sustained  in  consequence  of  any  such  vio- 
lation of  the  provisions  of  this  Act,  together 
with  a  reasonable  counsel  or  attorney's  fee,  to 
be  fixed  by  the  court  in  every  case  of  recov- 
ery, which  attorney's  fee  shall  be  taxed  and 
collected  as  a  part  of  the  costs  in  the  case." 

This  is  the  interstate  Commerce  Law,  and  as 
amended  by  the  Act  of  Congress  of  March  2, 
1889,  provides: 

"Sections.  A.  Undue  Preference:  That 
it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  Act  to  make 
or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality  or  any  par- 
ticular description  of  traffic,  in  an}'  respect 
whatsoever,  or  to  subject  anv  particular  per- 
son, company,  firm,  corporation,  or  locality  or 
any  particular  description  of  traffic,  to  any  un- 
due or  unreasonable  prejudice  or  disadyantage 
in  any  respect  whatsoever. 

"B.  Facilities  for  interchange  of  traffic:  Ev- 
ery common  carrier  sublect  to  the  provisions 
of  this  Act  shall,  according  to  their  respective 
powers,  afford  all  reasonable,  proper,  and 
equal  facilities  for  the  interchange  of  traffic 
between  their  respective  lines,  and  for  the  re- 
ceiving, forwarding,  and  delivering  of  passen- 
gcrs  and  property  to  and  from  their  several 
nes  and  those  connecting  Uierewith,  and  shall 
not  discriminate  in  their  rates  and  charges  be- 
tween such  connecting  lines,  but  this  shall  not 
be  construed  as  requiring  any  such  common 
carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like 
business.*^ 

Section  10.  "Penalties  for  violations  of  the 
Act:  That  any  common  carrier  subject  to  the 
provisions  of  the  Act,  or,  whenever  such  com- 
mon carrier  is  a  corporation,  any  director  or  of- 
ficer thereof,  or  any  receiver,  trustee,  lessee, 
agent,  or  person  acting  for  or  employed  by 
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facb  corporatloti,  "wbo,  alone,  or  with  any 
other  corporation,  company,  person  or  party, 
eball  willfully  do  or  cause  to  be  done,  any  act, 
matter  or  thing  in  this  Act  prohibited  or  de- 
clared to  be  unlawful,  or  who  shall  aid  or  abet 
therein,  or  who  shall  willfully  omit  or  fail  to  do 
^  any  act,  matter,  or  thing  in  this  Act  required 
to  be  done,  not  to  bo  so  done,  or  shall  aid  or 
abet  any  such  omission  or  failure,  or  shall  be 
guilty  of  any  infraction  of  this  Act  or  shall 
aid  or  abet  tbereio,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  shall  upon  conviction 
thereof,  in  any  district  court  of  the  United 
States  within  the  jurisdiction  of  which  such 
offense  was  commit  ted,  be  subject  to  a  fine  of 
not  to  exceed  $5,000  for  each  offense. 

''Provided,  That  if  the  offense  for  which  any 
person  shall  be  convicted  as  aforesaid  shall  be 
an  unlawful  discrimination  in  rates,  fares  or 
charges,  for  the  transportation  of  passengers 
or  property,  such  person  shall  in  addition  to 
the  fine  hereinbefore  provided  for,  be  liable 
to  imprisonment  in  the  penitentiary  for  a  term 
of  not  exceeding  two  years,  or  both,  such  fine 
and  imprisonment  in  the  discretion  of  the 
court." 

The  laws  of  the  United  States,  section  6440, 
of  the  Revised  Statutes  provide:  "  If  two  or 
more  persons  conspire  either  to  commit  any 
offense  against  the,  or  to  defraud  the  United 
States  in  any  manner  or  for  any  purpose,  and 
one  or  more  of  such  parties  do  any  act  to  effect 
the  object  of  conspiracy,  all  the  parties  to  such 
conspiracy  shall  be  liable  to  a  penalty  of  not 
less  than  $1,000  and  not  more  than  $10,000, 
and  to  imprisonment  not  more  two  years." 

Construing  these  several  enactments  togeth- 
er, it  will  be  seen  that  a  combination  of  persons- 
without  regard  to  thehr  occupation,  which  will 
have  the  effect  to  defeat  the  provisions  of  the 
Interstate  Ck>mmeroe  Law  inhibiting  discrimi- 
nations in  the  transportation  of  freight  and 
passengers,  and  further  to  restrain  the  trade 
and  commerce  of  the  country  will  be  obnoxi- 
ous to  severe  penalties.  This  will  apply  with 
even  f^reater  force  to  persons  in  the  employ  of 
the  railroads  concerns. 

Now  it  is  true  that  in  any  conceivable  strike 
upon  the  transportation  lines  of  this  country, 
whether  main  lines  or  branch  roads,  there  will 
be  interference  with  and  restraint  of  interstate 
or  foreign  commerce.  This  will  be  true  also 
of  strikes  upon  telegraph  lines,  for  the  ex- 
change of  telegraphic  messages  between  peo- 
ple of  different  states  in  interstate  commerce. 
In  the  presence  of  these  statutes,  which  we 
have  recited,  and  in  view  of  the  intimate  in- 
terchange of  commodities  between  people  of 
seveial  states  of  the  Union,  it  will  be  practi- 
cally impossible  hereafter  for  a  body  of  men 
to  combine  to  hinder  and  delay  the  work  of 
the  transportation  company,  without  becom- 
ing amenable  to  the  provisions  of  these  stat- 
utes. And  a  combination  or  agreement  of  rail- 
road officials  or  other  representatives  of  capital, 
with  the  same  effect,  will  be  equally  under  the 
ban  of  the  penal  statutes.  It  follows,  there- 
fore, that  a  strike  or  "boycott,"  as  it  is  popu- 
larly called,  if  they  were  ever  effective,  can  be 
10  no  longer.  Or^nized  labor,  when  injustice 
has  been  done  or  threatened  to  its  membership, 
will  find  its  useful  and  valuable  mission  in  pre- 
senting to  the  courts  of  the  country  a  strong 
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and  resolute  protest  and  a  petition  for  redress 
against  unlaw  ful  trusts  and  combinations  which 
would  do  unlawful  wrong  to  it.  Its  member* 
ship  need  not  doubt  that  their  counsel  will  be 
beard,  nor  that  speedy  and  exact  justice  will 
be  administered  wherever  the  courts  have  ju- 
risdiction. It  will  follow,  therefore,  that 
in  ail  sucb  controversies,  it  will  be  com- 
petent, as  we  have  done  in  this  case,  for  the 
courts  to  preserve  the  rights  of  the  operatives, 
to  spare  them  hardship  and  at  the  same  time 
to  spare  the  public  the  unmerited  hardship 
which  it  has  suffered  from  such  conflicts  in 
the  past.  It  will  be  also  found  that  by  such 
methods,  organized  labor  will  be  spared  much 
of  the  antagonism  it  now  encounters,  and  in  its 
appeal  to  the  courts,  it  will  have  the  sympathy 
of  thousands  where,  in  its  strikes,  it  has  their 
opposition  and  resentment. 

But,  if  there  were  no  statutory  enactments 
upon  the  subject,  no  court  of  equity  could 
justifiably  direct  its  receiver  to  enter  into  a 
contract  with  a  body  of  men  who  hold  them- 
selves bound  to  repudiate  their  contract  and 
disregard  a  CTave  public  duty,  because  of  real 
or  alleged  gnevances,  which  some  other  person 
or  corporation,  not  a  party  to  the  contract,  in« 
flicts  or  is  alleged  to  infiict  not  upon  a  party  to 
the  contract  but  upon  somebody  else.  To 
compel  the  receiver  to  do  this  would  be  mon- 
strous. The  receiver  may  be  wholly  just,  con- 
siderate, humane  and  even  indulgent  to  the 
engineers  in  his  employ.  Thev  may  with  rea- 
son regard  him  not  onlj  as  their  kindly  em- 
ployer, but  as  their  fnend.  The  people  of 
Georgia  may  have  afforded  to  them  every 
needed  eyidence  of  sympathy,  the  compensa- 
tion may  be  ample,  their  future  as  bright  as 
possible  for  intelligent,  energetic  and  courage- 
ous manhood,  and  yet,  because  of  a  difficulty 
with  or  without  cause  which  origmates  in 
Maine  or  Minnesota,  they  will  abandon  the 
service  of  their  kind  employer  and  forego  the 
realization  of  their  own  hopeful  anticipations, 
and  bring  dismay,  and  it  may  be  ruin,  upon 
the  kindly  and  sympathetic  people  among 
whom  they  live.  This  is  almost  the  inevitable 
consequence  of  this  rule.  It  is  in  evidence, 
and  is  generally  known,  that  almost  the  entire 
business  of  transportation  of  freight  is  carried 
on  in  cars  which,  without  breaking  the  bulk  of 
their  freight,  are  forwarded  from  one  railroad 
to  another.  This  is  an  absolute  necessity. 
The  interests  of  the  public  and  the  economies 
of  cheap  and  rapid  transit  demand  it.  There 
are  1.200,000  cars  upon  the  railroads  of  the 
United  States.  There  are  168.400  miles  of 
railroad,  or  more  than  seven  cars  per  mile. 

The  Central  Railroad,  according  to  the  re- 
cent report  of  the  superintendent,  has  less 
than  two  cars  per  mile. 

It  is  therefore  indispensable  that  it  should 
use  the  cars  of  other  lines,  but  if  it  were  other- 
wise, it  would  be  impossible,  under  the  present 
svstem,  to  deny  to  the  cars  and  freight  of  otlier 
lines  transit  over  the  lines  of  the  Central  with- 
out yiolation  of  the  law.  The  receiver  can- 
not violate  the  law,  and  the  engineers  cannot 
compel  him  to  do  so,  without  themselves  be- 
coming obnoxious  to  the  criminal  statutes. 
And  the  court  does  not  doubt,  from  their  bear- 
ing and  testimony  in  the  case,  that  they  only 
n^  to  be  advised  of  these  facts/  when  they 
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will  Immedftttely  recede  from  tbe  unlawful 
«nd  most  dangerous  attitude  in  which  this  rule 
has  placed  them.  It  is  indeed  a  rule  which 
more  than  all  others  has  given  stren^h  and 
comfort  to  the  enemies  of  organized  labor. 

It  is  true,  however,  that  the  learned  counsel 
for  the  petitioners,  when  his  attention  had 
been  called  by  the  court  to  the  insuperable  dif- 
ficulty in  tbe  way  of  a  mutually  beneficial  con* 
tract  presented  by  this  rule,  while  insisting 
that  it  ought  not  to  stand  in  the  way  of  a  con- 
tract, hastened  to  afford  additional  evidence  of 
tbe  good  friith  of  his  clients,  by  stating  unre- 
servedly that  upon  this,  as  upon  all  subjects, 
tbey  were  willing  and  anxious  to  take  the  di- 
rection of  the  court.  This  declaration  is  au- 
thoritadve,  and  the  court  will  act  upon  it.  It 
is  binding  upon  the  engineers  of  the  brother- 
hood, who  are  ofilcers  of  the  receiver  and  who 
were  represented  by  the  committee  and  their 
assistant  chief  engineer,  Mr.  Youngson,  all  of 
whom  were  in  the  presence  of  the  court  when 
it  was  made.  It  is  accepted  as  made,  in  good 
faith,  and  as  a  condition  of  the  contract  which 
the  court  will  direct  the  receiver  to  make. 
While,  therefore,  any  engineer  may,  at  any 


time,  exercise  his  right  as  an  individual  to 
leave  tbe  services  of  the  receiver,  he  may  not 
do  BO  in  such  manner  as  to  injure  the  proper- 
ties or  impede  its  proper  management. 

In  case  of  anv  issue  with  the  management  in 
which  the  brotherhood  or  its  members  are  con- 
cerned, and  the  members  in  tbe  employ  of  tho 
receiver  shall  desire  to  leare  his  services,  in  a 
body  or  otherwise,  in  such  manner  as  may,  in 
any  way,  impede  the  operations  of  the  road, 
they  will  be  required  to  do  so  upon  such  tcrma 
and  conditions  as  to  the  court  may  seem  proper 
for  the  protection  of  the  interest  of  the  prop- 
erty, and  the  maintenance  of  justice  ana  fair 
play  to  all  concerned.  In  the  meantime  the 
old  contract  will  remain  in  force,  always  un- 
der the  general  operation  of  this  decision  with 
reference  to  Rule  12  of  the  brotherhood,  until 
the  terms  of  the  new  contract  are  definitely 
settled  by  the  court  And  it  will  be  specially 
directed  that  no  engineer  or  other  person  in 
the  employ  of  the  Central  Railroad  shall  be 
discharged  or  in  any  way  injured  in  his  sta- 
tion, on  account  of  this  proceeding  or  any  8tei> 
taken  in  regard  to  its  inception  or  advocacy* 
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CLOTHING  CUTTERS'  AND  TRIM- 
MERS'  ASSEMBLY  NO.  7507  K.  OP 
L.,  of  Baltimore  City. 


(- 


.Md.. 


1.  ikn  incorporated  labor  union  is  lia- 
ble for  the  damag^es  sustained  by  a 
non-union  man  whose  dlschargre  from  senrlce 
was  caused  by  tbe  threats  of  the  union  to  pro- 
claim that  the  employer's  house  was  a  non-union 
one,  giyintt  him  to  understand  that  his  business 
would  sulTer  Rreat  loss  in  oonsequenoe. 

S«  A  notice  by  a  labor  union  to  an  em* 
ploy er  that  all  labor  or|f animations  of 
the  city  will  be  notified  that  his  house 
is  a  non-union  one  if  he  retains  a  certain  non- 
union man  in  his  employ  is  a  sufficient  threat  of 
loss  or  injury  to  the  employer,  in  case  be  retains 
the  non-union  man,  to  make  the  union  respon- 
sible for  tbe  discharge  of  such  employ^. 

8*  A  declaration  cm  contract  is  not  sup- 
ported by  proof  of  a  cause  of  action  for  dam- 
ages where  no  breach  of  contract  is  shown. 

4.  On  afflrminf^  a  Judgment  ag^ainst 
plaintiff  for  fktal  variance  between 
the  pleading  and  prool^  although  a  good 
cause  of  action  is  proved,  the  court  may  remand 
the  case  for  new  trial. 

(March  17, 1888.) 

Note.— The  fact  of  conspiracy,  as  well  as  that  of 
compulsion,  distinguishes  tbe  above  case  from  the 
Kentucky  cases  of  Chambers  v.  Baldwin,  11  L.  R. 
A.  646, 12  Ky.  L,  Rep.  899,  and  Bourlier  v.  Macauley, 
11  L.  R.  A.  650, 12  Ky.  L.  Rep.  787,  In  both  of  which 
Che  liability  of  a  third  person  for  inducing  another 
to  break  a  contract  was  denied,  althoug-h  the  Injury 
was  done  maliciously.  See  also  the  note  to  Cham- 
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APPEAL  hy  plaintiff  from  a  Judgment  o^ 
the  Superior  Court  of  Baltimore  City  io 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  wrongful  and  mali- 
cious interference  of  the  appellee,  by  which 
plaintiff  was  discharged  from  his  employment. 
Afflrmed, 

The  facts  are  stated  in  the  opinion. 

MeMTfi,  William  L.  Marbnry  and  Wil-^ 
liam  L«  Hodg^e  for  appellant. 

Mr,  William  Pinkney  Whyte  for  ap- 
pellee. 

Roberts,  J,,  delivered  the  opinion  of  th^ 
court: 

This  is  an  action  brought  hy  the  appellant 
to  recover  damages  for  the  wrongful  and  ma- 
licious interference  of  the  appellee, by  which  ha- 
was  discharged  from  his  employment  in  the 
New  York  Clothing  House,  and  prevented  the 
free  exercise  of  his  trade  and  occupation,  and 
thereby  deprived  of  his  means  of  livelihood. 
It  appears  from  the  testimony  produced  on  the 
part  of  the  appellant  in  the  court  below  that 
the  trade  of  tbe  appellant  was  that  of  a  "cus- 
toms cutter;"  that  is,  one  who  took  the  measure 
of  customers  desiring  to  have  clothing  made 
to  order,  cut  the  material  according  to  meas- 
urement, and  fitted  the  same  on  the  customer. 
This  had  been  his  trade  for  twenty  years,  and 
he  was  a  thoroughly  skilled  man  m*his  trade, 
and  had  since  the  year  1860  been  a  citizen  of 

hers  V.  Baldwin.  More  akin  to  tbe  above  case  is 
that  of  Van  Horn  v.  Van  Horn.  10  L.  B.  A.  184.  S) 
N.  J.  L.  284,  in  which  an  action  was  held  to  lie  for  a 
conspiracy  to  drive  a  person  out  of  business.  See 
also,  as  to  conspiracies  against  emplosrer  or  em- 
ployes, the  four  preceding  cases,  and  Casey  v.  Cin- 
cinnati Typographical  Union  No.  8,  IS  £«.  R.  A.  103^ 
45  Fed.  Rep.  18S. 


See  aUo  21  L.  R.  A.  337;  23  L.  R.    A.  135. 
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Baltimore  City.  In  August,  1891,  he  was  em- 
ployed by  Rosenfeld  Brothers  (trading  as  the 
Kew  Yoxk  ClotbiDg  House)  as  a  customs  cut- 
ter, at  a  salary  of  ^  a  week.  At  the  time  of 
his  employment  he  was  assured  by  Roeenfeld 
Brothers  that  in  the  event  of  his  work  proving 
satisfactory  to  them,  they  would  give  him  per- 
manent employment. 

Subsequently  his  employers  informed  blm 
that  they  were  entirely  satisfied  with  him,  and 
that  they  would  retain  him  in  their  service  as 
long  as  he  might  choose  to  remain.  Shortly 
thereafter  Israel  Roeenfeld,  one  of  the  members 
of  the  firm  of  Rosenfeld  Brothers,  called  his 
attention  to  the  fact  that  certain  members  of 
the  appellee  corporation  were  complaining  of 
his  employment,  on  the  ground  that  he  was  a 
non-union  man,  that  is  he  was  not  a  member 
of  the  appellee,  which  is  a  labor  union,  and  a 
branch  of  the  general  organization  known  as 
the  K.  of  L.,  or  Knights  of  Labor;  thereupon 
the  appellant  expressed  bis  willingness  to  be- 
come a  member  of  the  appellee,  and  requested 
a  witness  named  Franz,  who  testified  at  the 
trial  below,  and  who  was  a  member  of  the  ap- 
pellee in  good  standing,  to  present  his  appli- 
cation, as  the  appellee  being  a  secret  organiza- 
tion, he  could  not  obtain  access  to  its  meeting, 
for  the  purpose  of  presenting  the  application 
in  person;  the  appellant  had  been  informed  by 
several  members  of  the  appellee,  that  the  man- 
ner in  which  he  had  made  his  application  was 
the  only  way  in  which  it  could  be  done. 
Franz  subsequently  informed  the  appellant 
that  he  had  made  application  to  the  appellee 
for  his  admission,  but  that  the  appellee  could 
not  act  on  it  that  night,  which  was  in  the 
early  part  of  December,  1891,  owing  to  the 
fact  that  they  bad  too  many  union  men  out  of 
employment,  but  that  they  would  act  on  it  in 
February;  that  in  February,  about  a  week  be- 
fore the  appellant  was  discharged,  a  committee 
of  certain  members  of  the  appellee  called  at  the 
New  York  Clothing  House  to  inquire  about 
the  matter  of  the  appellant's  employment, 
while  he  was  a  non-union  man;  one  of  the  com- 
mittee was  Michael,  the  master  workman  of 
the  appellee,  whose  position  in  the  organization 
was  equal  to  that  or  president;  the  committee 
spoke  to  the  appellant  concerning  his  not  be- 
ing a  member  of  the  appellee,  when  be  stated 
then  that  he  had  made  application  for  mem- 
bership through  one  of  their  number,  and  ez- 
presseu  his  willingness  to  join  their  organiza- 
tion, they  then  inn>rmed  him  that  everything 
would  be  satisfactory,  and  said  that  they  would 
see  that  everything  would  be  properly  attended 
to,  and  went  away  leaving  the  appellant  un- 
der that  impression.  The  appellant  heard 
nothing  further  until  the  following  Saturday, 
when  one  of  the  firm  of  Rosenfeld  Brothers, 
exhibited  to  him  a  notice  which  the  firm  had 
received  from  the  appellee  as  follows: 

Clothtng  Cutters'  and  Trimmers'  L.  A. 
7.^07,  K.  of  L. 
Baltimore,  February  16,  1892. 
Messrs.  Rosenfeld  Bros. 

Gentlemen: — Clothing  Cutters*  and  Trim- 
mers' L.  A.  7507,  K.  of  L.,  do  herewith  desire 
to  inform  you  that  in  case  the  non-union  man. 
whom  you  have  in  your  emplov,  is  any  longer 
retained,  we  will  be  compellea  to  notify  all 
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labor  organizations  of  the  city,  that  your  house 
is  a  non-union  one.  Trusting  that  you  may 
give  the  matter  due  consideration. 

We  are,  respectfully  yours. 
Clothing  Cutters'  and  Trimmers'  L.  A.  7507^ 
K.  of  L. 
John  G.  Nagengast, 

Secretary. 
That  apon  receiving  said  notice  the  said  firm 
immediately  notified  the  appellant  that  he 
would  have  to  go,  and  did,  in  fact,  dischar^ 
him  from  their  employ,  at  the  same  time  noti- 
fying the  appellee  of  their  action  by  sending 
tnem  the  following  letter: 
Officb  or  THB  New  York  Clothino  Housb» 
102  and  104  East  Baltimore  street. 

Opposite  Light  street. 
BalUmore,  February  18, 1892. 

John  G.  Ilagengast,  Esq.. 

No.  81  S.  Washington  St.,  City. 
Dear  Sir:— Your  letter  received  and  your 
request  will  be  granted;  the  gentleman  referred 
to  will  be  discharged  Saturday  night. 
Yours  respectfully, 

Rosenfeld  Brothers. 
Cutters  and  Trimmers,        J.  W.  Frey. 

The  appellant  further  proved  that  at  the 
time  of  his  discharge  his  employers  were  en- 
tirely satisfied  with  bis  work  and  anxious  to 
retain  his  services;  that  at  the  suggestion  of  his 
employers  he  went  to  see  Mr.  Michael,  the 
master  workman,  and  asked  him  whv  he  bad 
been  treated  in  the  way  he  had.  Michael  re- 
sponded that  he  knew  it  was  a  wrong  being 
done  him,  but  that  the  appellee  had  passed  a 
resolution  not  to  accept  any  more  members, 
and  that  was  the  only  ground  of  their  action, 
and  they  did  so,  because  there  were  so  many 
union  men  out  of  employment;  that  he,  Mich- 
ael, bad  made  an  effort  to  procure  a  repeal  of  the 
resolution,  but  had  been  unable  to  do  it.  Micha- 
el informed  the  appellant  that  there  was  no  o1> 
lection  to  his  becoming  a  member  of  the  appel* 
lee.  The  appellant  further  proved  that  he  was 
never  informed  by  any  one  that  it  was  neces- 
sary for  him  to  appear  before  an  examining 
board,  or  to  take  any  further  steps,  or  to  do 
anything  further  than  he  bud  done  in  order 
that  he  might  become  a  member  of  the  appel- 
lee. Appellant  was  a  married  man,  and  after 
his  discbarge  he  made  every  effort  he  could  to- 
obtain  employment,  but  after  the  action  taken 
by  the  appellee  it  was  impossible  for  him  to 
obtain  employment  from  any  of  the  clothing 
houses,  and  at  the  time  of  his  discharge  he  was 
unable  to  obtain  employment  from  the  mer- 
chant tailors,  owing  to  its  being  their  dull 
season,  and  he  did  not  until  the  following 
April  obtain  employment,  wbich  was  from  a 
merchant  tailor  at  five  dollars  a  week  less  than 
he  received  from  Rosenfeld  Brothers;  that  he 
had  been  employed  by  Rosenfeld  Brothera 
by  the  week,  but  after  he  had  been  there  a 
wbilc  be  was  told  that  his  employment  waa 
permanent,  but  that  they  had  a  right  to  dis- 
cbarge him  at  the  end  of  any  week;  it  was  in 
proof  by  one  of  the  Rosenfeld  Brothers  that 
the  appellant  was  a  firstclaa^  "custom  cut- 
ter," that  he  "  filled  the  bill  exactly,"  and 
that  their  firm  were  entirely  satisfied  with  bioi 
and  would  not  have  discharged  him  but  for 
the  objection  of  the  appellee;  that  they  dia» 
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charged  bim  on  account  of  the  letter  received 
from  appellee  dated  February  16lb,  and  by  let- 
ter dated  February  18th,  they  notified  the  ap- 
pellee of  the  receipt  of  its  letter,  and  slated 
that  the  request  would  be  giRnted,  and  the 
'*  gentleman  referred  to  will  be  discharged 
Saturday  niffht/'  to  which  there  was  no  reply 
by  the  appefiee.  Witness  further  proved  that 
in  his  opinion  as  a  consequence  of  the  failure 
of  his  firm  to  discharge  the  appellant,  their 
patronage  would  have  fallen  off  to  the  extent 
of  organized  labor,  and  that  all  of  the  union  cut- 
ters would  have  been  ordered  out,  and  that  it 
would  have  gone  still  further  than  that;  that 
not  only  the  people  who  cut  the  material,  but 
those  who  sewM  on  the  work  would  have 
been  stopped  from  cuttine  or  sewing  for  them, 
and  **if  the  union  men  in  our  employ  at  the 
time  the  appellant  was  discharged,  had  been 
called  out,  and  left,  the  effect  would  have  been 
to  cause  ua  a  great  loss,  as  we  had  on  hand  at 
that  time  a  number  of  contracts." 

The  appellee  then  offered  evidence  tending 
to  prove  that  the  by-laws  of  the  organization 
required  application  for  membership  to  be 
made  in  a  certain  manner  with  which  the  ap- 
pellee had  not  complied;  that  the  local  law  of 
the  appellee  and  the  general  law  of  the  order 
of  the  Knights  of  Labor,  prohibited  the  calling 
out  of  their  members  because  of  the  employ- 
ment of  non-union  men. 

It  was  also  testified  on  the  i>art  of  the  ap- 
pellee that  no  one  bad  used  fraud  or  intimida- 
tion in  regard  to  calling  out  members  in  talking 
to  Mr.  Rosenfeld,  if  he  did  not  make  the  New 
York  Clothing  House  a  union  house.  The  ap- 
pellee baa  a  membership  of  five  hundred. 

In  the  month  of  January,  1891,  the  firm  of 
Rosenfeld  Brothers  had  promise<1  the  appellee 
that  thev  would  employ  none  but  union  men, 
providea  the  appellee  would  include  the  New 
York  Clothing  House  amooff  the  names  of 
those  houses  which  the  appellee  was  publish- 
ing monthly  in  Hie  Oritie,  a  paper  devoted  to 
the  interest  of  labor  organizations.    The  publi- 
cation of  said  names  was  as  follows: 
Thb  Critic. 
Saturday,  February  14th,  1891. 
Issued  monthly.    February,  1881. 

To  Oiganized  Labor. — ^All  members  of  la- 
bor organizations  are  most  respectfully  urged 
to  buy  or  have  their  clothes  made  by  the 
clothiers  named  in  this  advertisement,  and  to 
use  their  influence  among  their  friends  to  fol- 
low their  example.  The  prices  of  these  firms 
will  be  found  as  low  as  nonunion  firms,  and 
the  work  will  be  more  reliable  and  satisfactory. 

Clothing  Cutters'  and  Trimmers'  Assembly 
7507  K.  of  L.,  takes  pleasure  in  recommending 
to  members  of  labor  organizations  and  all 
friends  of  labor  generally,  the  following 
named  firms,  where  work  is  cut  and  trimmed 
by  members  of  L.  A.  7507  E.  of  L. 

Then  follow  the  names  of  nine  houses  of 
which  the  New  York  Clothing  House  was  one. 
The  statement  is  formally  signed  by  Frank 
Armiger,  master  workman,  and  J.  G.  Nagen- 
gast,  recording  secretary.  Appellee  further 
proved  that  the  effect  of  the  refusal  of  the  New 
lork  Clothing  House  to  discbarge  the  appel- 
lant upon  receiving  the  appellee's  letter  of 
February  16,  1892,  would  have  been  to  cause 
the  withdrawal  by  the  appellee  of  said  house's 
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name  from  the  list  of  Chose  advertised  in  The 
Critic. 

These  are  the  facts,  a  full  statement  of 
which  is  necessary  to  a  proper  understanding 
of  the  merits  of  the  controversy,  and  the  dia- 
position  of  the  same. 

The  case  was  taken  from  the  consideratioii 
of  the  jury  by  the  prayers  granted  at  the  in- 
stance of  the  appellee  on  the  ground  that  there 
was  no  evidence  in  the  cause  legally  sufiQcient 
to  entitle  the  appellant  to  recover  in  this  action, 
which  in  legal  effect  is  nothing  more  than  a 
demurrer  to  the  evidence.  We  are  therefore 
to  inquire  whether  the  court  below  committed 
error  in  granting  the  instructions  asked  for, 
by  which  the  case  was  taken  from  the  jury. 

The  appellant's  engagement  with  Rosenfeld 
Brothers  as  a  "custom's  cutter"  commenced 
in  the  month  of  August,  1891,  and  continued 
to  the  month  of  February,  1892,  and  was  to  con- 
tinue as  long  as  his  work  proved  satisfactory. 
His  work  gave  entire  satisfaction  to  his  em- 
ployers, who,  however,  retained  the  right  to 
discharge  him  at  the  end  of  any  week,  but  a 
member  of  the  firm  testified  that  they  would 
not  have  discharged  him  but  lor  the  objection 
of  the  appellee. 

The  appellee  on  the  ISth  of  February,  1892, 
sent  Rosenfeld  Brothers  a  written  notice  in- 
forming them  "that  in  case  the  non  union 
man  whom  they  had  in  their  employ  was  any 
lonfl;er  retained,  it  would  be  compelled  to 
notify  all  labor  organizations  of  the  city  that 
their  house  was  a  non-union  one."  How  many 
similar  organizations  there  were  in  the  city 
the  record  does  not  disclose,  but  the  member- 
ship of  the  appellee  is  five  hundred.  This 
notice  the  Rosenfeld  Brothers  construed  to 
mean  that  if  they  retained  the  appellant  in 
their  employ,  they  would  lose  the  patronage 
of  the  labor  organizations,  and  that  the  union 
labor  which  they  then  employed  would  be 
ordered  out,  or  they  would  have  to  auit  work, 
the  effect  of  which,  as  testified  by  Mr.  Rosen- 
feld, would  have  been  to  cause  his  firm  great 
loss  in  consequence  of  their  having  a  number  of 
contracts  on  hand  at  that  time. 

There  are  several  inquiries  which  arise  out  of 
the  facts  first  stated. 

1.  Had  the  appellee  justifiable  cause  in  pur- 
suing the  course  which  it  did  in  threatening 
said  firm  that  if  they  retained  the  appellant 
any  longer  in  their  employ,  "it  would  be  com- 
pelled to  notify  all  labor  organizations  of  the 
city  that  their  house  was  a  non-union 
houser 

2.  Was  the  conduct  of  the  appellee  in  the 
course  pursued  by  it  towards  the  appellant 
wrongful  or  malicious? 

8.  Had  Rosenfeld  Brothers  reasonable 
grounds  to  anticipate  loss  or  injury  to  them- 
selves in  consequence  of  the  action  of  the 
appellee? 

The  first  and  second  propositions  can  be  con- 
sidered together,  as  they  are  somewhat  recip- 
rocal in  the  relation  they  bear  to  each  other. 
It  is  contended  on  the  part  of  the  appellee  that 
it  did  not,  by  the  sending  of  the  notice  of  Feb- 
ruary 16  to  Rosenfeld  Brothers,  contemplate 
any  such  course  as  that  which  has  been  at- 
tributed to  it,  and  that  the  local  law  of  the  ap- 
pellee, and  the  general  law  of  the  order  of  the 
Knights  of  Labor,  prohibited  the  calling  out 


1893.    LuCKB  Y.  Cloteiho  CinTBKs'  AND  Trimmebs'  Absbicblt  No.  7607  K  of  L.     4U 


of  their  members,  because  of  the  employment 
of  DOD  union  men. 

If  this  be  so,  how  are  we  to  interpret  the 
meaning  of  the  written  notice?  What  pur- 
pose did  the  appellee  have  in  sending  it,  and 
what  design  was,  through  its  agency,  sought 
to  be  accomplished? 

This  was  no  idle  play  in  which  they  were  in- 
▼oWed.  It  related  to  the  most  serious  right 
affecting  a  laboring  man's  life,  which  was  the 
privilege  of  seeking  remunerative  employment 
and  thereby  gaining  an  honest  livelihood. 
Is  it  not  unquestionably  true,  that,  but  for  the 
iDterference  of  the  appellee,  the  appellant 
would  not  have  been  discharged?  It  is  not 
necessary  that  such  interference  should  have 
been  malicious  in  its  character;  if  it  be  wrong- 
ful, it  is  equally  to  be  condemned,  and  just  as 
much  in  violation  of  legal  right.  In  this  case, 
we  think  the  interference  of  the  appellee  was 
in  law  malicious  and  unquestionably  wrong- 
ful. The  appellant  was  a  man  of  family,  a 
good  workman,  engaged  in  a  lawful  pursuit, 
performine  his  duties  in  an  entirely  satisfac- 
tory manner,  without  objection  in  any  respect, 
and  willing  and  desirous  of  becoming  a  mem- 
ber of  the  appellee,  if  an  opportunity  had  been 
afforded  him. 

He  was  not  able  to  obtain  membership  with 
the  appellee,  nor  was  he  permitted  to  continue 
his  work  with  his  employers,  who  would 
gladly  have  retained  him  in  their  service,  if 
they  could  have  done  so  without  loss  or  em- 
barrassment to  themselves.  Can  it  then  be 
seriously  questioned  that,  from  the  evidence 
in  this  cause,  the  appellee  intended  or  expected 
any  other  or  different  result  from  the  sending 
of  the  written  notice  than  that  which  followed 
its  reception  by  Rosenfeld  Brothers?  We  are 
compelled  to  say  that  the  notice  had  some 
meaning  and  purpose,  and  if  not  that  which 
we  have  suggested,  what  was  it? 

The  testimony  in  this  cause  assigns  no  other 
motive,  and  there  is  not  the  slightest  intima- 
tion from  any  source  that  there  is  any. 

If,  therefore,  the  appellee  sought  to  bring 
about  the  discharge  of  the  appellant  under  the 
drcomstances  detailed  in  the  evidence,  if  not 
malicious,  it  was  certainly  wrongful,  and  by 
80  doing  it  has  invaded  the  legal  rights  of  the 
appellant  for  which  an  action  properly  lies. 
It  is  further  contended  by  the  appellee  that  it 
only  meant  by  the  notice  sent  Rosenfeld  Broth- 
ers, to  say  that  unless  they  discharged  the 
appellant  it  would  withdraw  the  name  of  the 
^ew  York  Clothing  House  from  the  list  of 
houses  published  in  The  Critic,  which  list  bad 
annexed  to  it  a  statement  recommending  said 
houses  to  the  patronage  of  organized  labor. 
Yet  even  this  view  of  the  letter  contemplated 
the  discharge  of  the  appellant,  and  necessarily 
concedes  that  the  sole  purpose  of  the  letter  was 
to  accomplish  the  appellant's  discharge.  In 
DO  view  of  the  facts  of  this  case  have  we  been 
able  to  ascertain  where  the  appellee  derived  its 
right  to  obtain,  by  the  means  adopted,  the 
discharge  of  the  appellant  from  his  position 
with  Biosenfeld  Brothers.  The  provision  of 
law  authorizing  the  creation  of  the  appellee 
corporation  provides  for  the  formation  of 
trades  unions,  "to  promote  the  well  being  of 
their  everyday  life  and  for  mutual  assistance 
in  securing  the  most  favorable  conditions  for ; 
J«L.R.  A. 


the  Libor  of  their  members  and  as  beneficial 
societies."    Code,  art.  23.  §  87. 

But  when  the  state  granted  its  generous 
sanction  to  the  formation  of  corporations  of 
the  character  of  the  appellee,  it  certainly  did 
not  mean  that  such  promotion  was  to  be  se- 
cured by  making  war  upon  the  non-union  la- 
boring man,  or  by  any  illegal  interference  with 
his  rights  and  privileges.  The  powers  with 
which  this  class  of  corporations  are  clothed  are 
of  a  peculiar  character,  and  should  be  used  with 
prudence,  moderation,  and  wisdom,  so  that  la- 
boT  in  its  organized  form  shall  not  become  an 
instrument  of  wrong  and  injustice  to  those 
who,  in  the  same  avenue  of  life,  and  sometimes 
under  less  favorable  circumstances,  are  striving 
to  provide  the  means  by  which  they  can 
maintain  themselves  and  their  families.  It  is 
e&sential  to  good  government  and  the  peace 
of  society  that  correct  legal  principles  be  ap- 
plied in  the  consideration  of  all  questions;  for 
it  is  undeniably  true  that  wrong  principles 
cannot  and  never  do  produce  salutary  rem- 
edies. 

The  third  proposition  can  be  disposed  of 
without  extended  comment.  We  think  Mr. 
Rosenfeld  in  his  testimony  has  fairly  and  in- 
telligently answered  this  inquiry.  His  long 
experience  in  business  and  accurate  knowledge 
of  the  various  methods  in  vogue  for  the  em- 
ployment of  labor  in  clothing  houses,  eminent- 
ly qualify  hini  to  say  whether  his  firm  had 
just  cause  to  apprehend  the  consequence  of  a 
refusal,  under  the  circumstances,  to  discharge 
the  appellant. 

Viewed  by  the  light  of  all  the  circumstances 
surrounding  the  case,  we  are  compelled  to  say 
that  there  was  reasonable  cause  to  apprehend 
the  results  stated  by  Mr.  Rosenfeld  in  his  tes- 
timony. 

**  Courts  are  bound  to  look  at  things  just  as 
they  are,  to  pass  on  facts  just  as  they  are  de- 
veloped, to  treat  the  conduct  of  men  just  as  it 
is.  and  to  impute  to  them  that  intention  which 
their  acts  ana  their  conduct  disclose  was  their 
intention.  UniUd  States  v.  Kane,  28  Fed. 
Rep.  750. 

Some  criticism  was  indulged  in  the  argu- 
ment of  counsel  in  this  court  to  the  effect  that 
a  recovery  could  not  be  had  in  this  cause,  as 
the  appellant  had  only  declared  on  a  supposed 
violation  of  a  contract,  when,  in  point  of  fact, 
there  bad  been  no  contract  violated.  We  con- 
cur in  this  view  and  are  clearly  of  opinion  that 
the  declaration  sets  out  a  cause  of  action, 
which  the  proof  fails  to  sustain.  The  question 
of  a  contract  vel  non  enters  into  the  consider- 
ation of  this  case,  but  upon  proper  averment 
in  the  declaration  ought  to  play  but  small  part 
in  its  determination. 

"Where  a  contract  would  have  been  ful- 
filled, but  for  the  false  and  fraudulent  repre- 
sentations of  a  third  person,  an  action  will  lie 
against  such  person,  although  the  contract 
could  not  have  been  enforced  by  action."  Ben- 
ton V.  Pratt,  2  Wend.  885,  20  Am.  Dec.  623. 

In  the  case  of  the  Johnston  Harvester  Co,  v. 
Meinhardt,  9  Abb.  N.  C.  396-897,  the  court 
said:  "A  distinction  has  been  sought  to  be 
made  between  the  cases  where  there  has  been 
an  unexpired  time  contract,  and  cases  where 
the  services  were  by  the  day,  or  by  the  piece, 
but  I  do  not  think  such  distinction  rests  upon 
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SDj  sound  reason.  •  •  .  In  such  case  the  Id  Jury 
to  tbe  property  and  business  of  the  employer 
would  not  consist  so  much  in  breaking  the  con- 
tract which  existed,  as  in  the  loss  of  profits 
derived  from  the  work  of  tbe  laborer,  if  he 
continued  in  the  employment,  and  tbe  prob- 
ability or  certainty  of  such  loss  would  be,  in 
each  case,  a  question  of  fact."  And,  of  course, 
for  ihe  jury. 

Mr.  Addison  In  his  work  on  Torts,  fol. 
9-14,  thus  summarizes  tbe  law:  •'Interfer- 
ence by  fraud  or  force  with  tbe  free  exercise 
of  another's  trade  or  occupation,  or  means  of 
livelihood,  is  a  tort,  such  as  preventing  people, 
by  the  use  of  threats  or  intimidation,  from  trad- 
ing with  the  plaintiff's  vessel  in  a  foreign  port, 
or  dealing  at  the  plaintiff's  shop,  or  sending 
their  children  to  the  plaintiffs  school,  or  plac- 
ing obstructions  or  impediments,  in  the  way  of 
free  access  to  the  plaintiff's  place  of  business." 
"  When  a  violent  or  malicious  act  is  done  to  a 
man's  occupation,  profession,  or  way  of  getting 
a  livelihood,  there  an  action  lies  in  all  cases.'* 

Considerable  comment  was  made  at  the  hear- 
ing iu  this  court  of  tbe  analogy  supposed  to  ex- 
ist between  the  case  made  by  the  record  in  this 
cause,  and  the  case  of  LumUy  v.  Oye,  2  El.  & 
Bl.  216;  but  the  cases  widely  differ  in  impor- 
tant facts,  and  there  is  but  small  analogy  in  tbe 
principles  of  the  law  properly  applicable  in 
each  case. 

The  principles  of  law  which  are  entitled  to 
recognition  in  this  cnse  are  too  well  settled  and 
determined  in  a  multitude  of  cases  to  require  nu- 
merous citations  for  their  support.  The  case  of 
CJiipley  Y.Atkinwn,  28  Fla.206  is  strikingly  like 
the  case  now  under  consideration.  The  court  in 
that  case  says:  "  From  the  authorities  referred 
to,  and  upon  principle  it  is  apparent  that  neith- 
er the  fact  that  the  term  of  service  interrupted 
is  not  for  a  tized  period,  nor  the  fact  that  there 
is  not  a  right  of  action  against  the  person  who 
is  induced  or  influenced  to  terminate  the  serv- 
ice, or  to  refuse  to  perform  his  agreement,  is 
of  itself  not  a  bar  to  an  action  against  tbe  third 
person  maliciously  and  wantonly  procuring  the 
termination  of  or  a  refusal  to  perform  the  agree- 
ment. It  is  the  legal  right  of  tbe  party  to  such 
agreement  to  terminate  or  refuse  to  perform  it, 
and  in  doine  so  he  violates  no  right  of  the  other 
party  to  it;  but  so  long  as  the  former  is  willing 
and  ready  to  perform,  it  is  not  the  legal  right, 
but  is  a  wrong  on  the  part  of  a  third  party, 
to  maliciously  and  Wantonly  procure  the  former 
to  terminate  or  refuse  to  perform  it. 

"Such  wanton  and  malicious  interference  for 
the  mere  purpose  of  injuring  another  is  not  the 
exercise  of  a  legal  right. 

*'Such  other  person  who  is  in  employment 
by  which  he  is  earning  a  living,  or  otherwise 
enjoying  the  fruits  and  advantages  of  his  in- 
dustry, or  enterprise,  or  skill,  has  a  right  to 
pursue  such  employment  undisturbed  by  mere 
malicious  or  wanton  interference  or  annoyance. 
Every  one  has  a  perfect  right  to  protect  or  ad- 
vance his  business,  if  in  so"  doing  he  infringes 
no  superior  legal  right  of  another." 

In  Bowen  v.  BaU,  L.  R,  6  Q.  B.  Div.  888,  it 
was  said  by  Brett,  J,,  {Tjord  Selborne  concur- 
ring) that  •'  merely  to  persuade  a  person  to 
break  his  contract  may  not  be  wrongful  in  law 
or  fact.  But  if  the  persuasion  be  used  for  the 
indirect  purpose  of  injuring  the  plaintiff,  or  of 
benefiting  the  defendant  at  the  expense  of  the 
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plaintiff,it  is  a  malicious  act,  which  is  ir  law  ard 
fact  a  wrong  act,  and  therefore  a  wrongful  act,, 
and  therefore  an  actionable  act,  if  injury  fol- 
lows from  it." 

The  appellant,  by  the  action  of  the  appellee, 
lost  bis  place  in  tbe  month  of  Februarv,  ana 
although  persistently  in  quest  of  a  position,  he 
did  not  succeed  in  obtaining  work  until  the 
following  April,  when  he  secured  employment 
with  a  merchant  tailor  at  five  dollars  less  per 
week  than  he  was  receiving  when  he  was  ai§- 
charged. 

It  would  be  strange,  indeed,  if  the  law,  un- 
der such  a  state  of  racts  as  this  record  exhibits^ 
provided  no  remedy.  In  Winmnore  v.  Oreen- 
hankr  Willes,  681.  it  is  said,  A  special  ac- 
tion on  the  case  was  introduced  for  the  rea- 
son that  the  law  will  never  suffer  an  injury  and 
a  damage  without  a  remedy." 

While  we  are  of  opinion  that  tho  evi- 
dence in  the  cause  clearly  establishes  a  legal 
cause  of  action  in  the  appellant,  we  do  not 
think  he  has  framed  his  declaration  to  meet  the 
testimony  which  he  has  offered.  In  the  case 
of  Ohipfey  v.  Atkintan,  from  which  we  have 
already  quoted,  the  court  says:  *'  The  case 
made  by  the  declaration  is  that  the  employment 
was  under  an  agreement  by  which  it  was  to  be 
continued  for  a  long  iji'riod  of  time.  An  agree- 
ment between  the  plaintiff  and  Eehoe&  Walk> 
er  for  the  continuance  of  the  employment  for 
a  long  period  of  time  cannot  be  ignored  as  a 
feature  of  the  case.  This  allegation  means 
that  the  agreement  entered  into  by  tbem  en- 
titled tbe  plaintiff,  either  expressly  or  by  im- 
plication, to  tbe  employment,  not  only  for  a  pe- 
riod of  time,  but  for  a  long  period.  It  means 
that  a  period  of  time  was  agreed  upon  by  them, 
and  means  that  the  period  thus  agreed  upon 
was,  whether  limited  by  months  or  years,  or 
otherwise,  to  be  proved. 

Tbe  language  implies  that  there  was  at  least 
some  point  of  time  in  the  future,  ascertainable 
from  the  terms  of  the  agreement,  up  to  which 
the  employment  was  to  extend.  That  the  con- 
tinuation of  the  employment  for  any  time  was 
dependent  upon  the  condition  of  satis factonr 
performance  of  his  duties  by  the  plaintiff, 
would  not  be  inconsistent  with  an  employment 
for  a  particular  period. 

If  there  was  no  agreement  for  any  particu- 
lar period  of  time,  but  the  employment  was 
one  in  which  tbe  agreement  was  that  the  plain- 
tiff should  be  given  employment  as  long  as  he 
performed  his  work  satisfactorily,  and  he  has 
been  discharged  from  it  solely  through  the  ma- 
licious and  wrongful  procurement  of  the  de- 
fendant, and  injury  has  resulted,he  should  have 
laid  Ikis  case  accordingly,  but  such  is  not  the 
averment  here." 

We  are  therefore  of  the  opinion  that  upon 
proper  amendment  of  the  declaration  there  is 
evidence  in  the  cause  legally  sufficient  to  be 
submitted  to  a  jury,  but  because  tbe  declara- 
tion fails  to  state  a  cause  of  action,  to  which 
the  evidence  offered  is  legally  applicable,  and 
there  is  a  substantial  variance  therein,  we  must 
affirm  the  judgment  of  the  court  below,  but  it 
appearing  to  the  court  that  a  new  trial  ought 
to  be  bad,  we  will  remand  the  case,  to  the  end 
that  said  case  may  be  again  tried,  in  accord-  * 
ance  with  art^  5,  g  20,  of  Code. 

Judgment  affirmed  and  eauw  remanded  far 
a  new  trial;  eoeta  to  be  paid  by  appellee. 
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Thomas  P.  NICHOLS  et  al.,  Trustees,  under 
the  Will  of  Joseph  Greene,  Deceased. 
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1.  A  tmstto  keepin  repair  the  gnL'vem 

of  a  testator  and  his  sisters  does  not  codsIa  ^te  a 
obaritabJe  use. 

2.  A  tmst  to  keep  testator's  honae  open 
for  the  entertainment  of  ministers  and 

others  of  his  faith  ^^travellnff  In  the  serrioe  of 
truth/*  being  merely  for  hospltailty,  although  the 
purpose  may  have  been  to  aid  In  spreading'  the 
truth,  is  not  charitable. 

3.  The  doctrine  of  ey  pros  does  not 
a^pply  to  a  bequest  whloh  Is  not  made  to  a 
definite  charitable  use. 

4.  The  benefit  of  the  poor  Is  a  mereljr 
subordinate  purpose  which  does  not 
make  valid  a  tmst  created  explicitly 
fbr  hospitality  to  ministers  and  others 
**  traveliDff  in  the  service  of  truth/*  where  in  the 
preamble  the  will  says  the  estate  shall  be  applied 
strictly  *'accordlDflr  to  the  directions'*  therein 
slTen,  although  In  an  instrument  appended  to 
the  will  testator  leaves  it  to  the  Judgment  of  his 
executors  to  apply  funds  in  their  hands  *^  the 
personal  relief  of  the  poor  or  otherwise  in  the 
service  of  the  truth.** 

6.  A  trust  for  the  publication  of  re- 
ligious books  of  a  specified  character  Is 
charitable. 

6.  The  whole  tmst  ftUls  where  anuuascer- 
tainable  portion  thereof  is  given  on  a  void  trust 
although  the  remainder  is  given  on  a  trust  that  is 
valid. 

9.  AdirectioninawiU*'touseapart"of 
the  estate  for  reprinting  and  circulat- 
ing certain  religious  lMX>ks  as  the  means 
In  the  hands  of  the  trustees  **shall  increase  and 
allow  it.*^  must  fail  where  the  other  trusts 
created  by  the  will  are  invalid;  the  whole  estate 
cannot  be  applied  to  this  purpose,  and  the 
amount  applicable  thereto  is  unascertainable. 

8.  The  custom  of  a  society  of  Friends  to 
pay  firom  its  treasury  for  the  travelinf^ 
expenses  and  entertainment  of  mem- 
bers does  make  a  gift  by  will  by  a  member  of 
the  society  in  trust  to  keep  his  house  open  for  the 
reception  and  entertainment  of  all  of  his  faith 
*'t raveling  to  meetings  or  otherwise  in  the 
service  of  truth**  a  religious  or  charitable  trust,  or 
anything  more  than  a  gift  for  hospitality  which 
cannot  be  sustained  as  a  charitable  trust. 


0.  The  doctrine  of  cy  pros  does  not 
Justify  appropriatiniT  sa  inwalid  gM 

In  trust  for  the  entertainment  of  traveling  mem- 
bers of  the  society  of  friends  of  the  same  faith  as 
that  of  the  testator,  to  the  printing  of  religious 
books  for  the  use  of  the  poor  of  that  society, 
where  he  had  devoted  to  these  purposes  only  the 
surplus  which  might  remain  after  meeting  the 
demands  of  the  main  trust. 

1 0*  On  failure  of  a  devise  the  land  does 
not  pass  by  a  residuary  gift  of  all  "not 
hereinbefore  disposed  or*  but  it  will  pass  by  the 
Statute  of  Descents. 

1 1.  Trustees  who  have  in  fl^ood  faith 
expended  moneys  under  sa  iuTalid 
trust  which  they  believed  to  be  valid  cannot  be 
compelled  to  account  therefor  txi  those  who  have 
long  stood  by  and  allowed  the  expenditures 
without  objection. 

(TminohOBt,  J.,  dissonts  J 
(November  .28|  18Q2L) 

BILL  in  equity  to  avoid  a  trust  and  for  an 
account.    Decree  for  eomplainanU. 

The  material  parts  of  the  will  of  Joseph 
Greene  under  which  the  contention  in  this  case 
arose  were  as  follows  : 

'*I,  Joseph  Greene  of  the  town  of  Jamestown, 
on  the  island  of  Ganonicut,  in  the  county  of 
Kewport  and  state  of  Rhode  Island,  yeoman, 
considering  the  uncertainty  of  time,  and  the 
probability,  from  the  long  pilgrimage  which  I 
have  already  past,  that  the  close  of  my  proba- 
tionary existence  is  near  at  hand ;  and  also 
beinp:  desirous,  while  ability  of  hody  and 
soundness  of  mind  and  memory  are  mercifully 
continued,  which  at  the  present  time  is  the 
case,  of  settling  my  temporal  concerns  in  such 
manner  as  shall  be  consistent  with  and  con- 
tribute to  my  own  peace  ;  and  also,  as  far  as 
may  be,  promote  the  welfare  of  others, 
especially  of  those  who  are  true  believers  in, 
and  obedient  followers  and  publishers  of  that 
one,  eternal,  unchangeable  truth  and  Gospel 
of  our  Lord  and  h^aviour,  Jesus  Christ,  as  it 
was,  (after  the  lon^  and  dark  night  of  apostacy 
from  the  true  faith,  dcctrine,  and  practice  of 
the  Primitive  church)  again  revived,  power- 
fully preached  and  faithfully  testified  unto, 
both  by  word  and  writing,  through  deep  and 
cruel  sufferings,  by  the  early  ancient  Friends, 
and  valiants  for  the  truth,  (commonly  called 
Quakers)  and  their  true  and  genuine  success- 
ors in  the  same  faith,  doctrines,  and  practices 
down  to  the  present  time;  of  which  truth, 
gospel,  faith,  doctrines,  testimonies,  and  prac- 


NOTB.— A  case  of  unusual  Interest  treated  with 
great  ability  by  counsel  as  well  as  the  court  is 
above  reported. 

The  prevailing  and  diasentiner  opinions  show  the 
dlfflculty  of  determining  the  question,  what  con- 
stitutes a  charitable  gift 

In  connection  witti  the  very  full  collation  of 
authorities  by  the  counsel  and  the  court,  we  call 
attention  to  the  following  cases  previously  reported 
in  this  series  in  which  the  question.  What  con- 
stitutes a  charity?  is  involved:  Fire  Ins.  Patrol  v. 
Boyd,  1  li.  R.  A.  417,  and  note,  120  Pa.  604;  Skinner 
V.  Harrison  Twp.  3  L.  B.  A.  187,  116  Ind.  139; 
Ueiskell  ▼.  Chicasaw  Lodge,  4  L.  R.  A.  609,  and  not«. 
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87  Tenn.  668;  Stratton  v.  Physio  Medical  Inst  6  L. 
R.  A.  88,  148  Mass.  505;  Dullard  v.  Chandler,  5  L. 
R.  A.  104,  and  note,  149  Mass.  582;  General  Assembly 
Presby.  Church  v.  Guthrie,  6  L.  R.  A.  321,  and 
note,  18  Va.  L.  J.  821;  George  v.  Braddock,  6  L.  R. 
A.  511,  46  N.  J.  Eq.  757;  School  Land  Gomrs.  v. 
.Wadhams,  11  L.  K.  A.  210, 80  Or.  274. 

On  t  he  subject  of  the  doctrine  of  eyprh,  see  Strat- 
ton V.  Physio  Medical  Inst  6  L.  R.  A.  (8,  and  note,  148 
Mass.  505;  Weeks  v.  Hobson,  6  L.  R.  A.  147,  and 
note,  150  Mass.  877:  Adams  Female  Academy  v. 
Adams,  6  L.  R.  A.  785, 65  N.  H.  285;  Normal  School 
Dlst  No.  3  V.  Painter,  10  L.  R.  A.  498.  lOBB  Mo.  4M. 


8»e  also  21  I..  K.  A.  4,14;  27  L  M,   A.  423;  35  L.  R.  A.  502;  30  L.  R.  A.  242. 


414 


Rhode  l8i.Ain>  Bufbemb  Coxtbt. 


Nov., 


tices,  I  am  a  witness,  (as  well  as  a  member  of 
the  religious  society  of  Friends)  and  I  do 
desire  the  ezteosion  of  the  liviDg  knowledge 
and  way  thereof,  until  righteousness  shall 
cover  the  earth  as  the  waters  do  the  sea  ;  and 
my  will  and  intent  is,  that  such  part  of  the 
estate  which  has  been  (thro'  divine  favor) 
bestowed  on  me,  and  which  is  hereinafter 
described,  shall,  according  to  the  directions, 
limitations,  and  instructions  hereinafter  dven, 
be  singly,  strictly,  and  faithfully  appliea,  only 
in  the  service  of  the  same,  and ,  (as  tar  as  may 
or  can  be  the  case)  to  the  honour  and  spread 
thereof,  and  to  the  comfort  and  relief  of  such 
persons,  as  are  and  shall  be  true  and  practical 
believers  in,  living  witnesses  of,  and  faithful 
standard  bearers  and  testimony  bearers  to  and 
for  the  same  divine,  eternal  truth,  above  men- 
tioned, forever. — I  do,  therefore,  make  and 
declare  this  my  last  will  and  testament,  in 
manner  and  form  following,  that  is  to  say : 
....  And  then  firet  of  all,  unto  mv 
well-beloved,  faithful  friends,  Henry  Gould, 
Thomas  B.  Gould,  and  Thomas  P.  llichols,  I 
give,  devise  and  bequeath,  all  my  real  and 
personal  estate  whatsoever,  and  wheresoever 
to  be  found ;  particularly  my  farm  on  the 
island  of  Canonicut,  ...  to  be  and  remain 
unto  the  said  Henry  Gould,  Thomas  B.  Gould, 
and  Thomas  P.  Nichols,  and  to  their  success- 
ors forever,  in  trust.     .    .     . 

•'Thinily.  My  will  is  that  after  the  decease 
of  my  said  sisters,  my  farm  and  land  above 
mentioned  on  the  island  of  Canonicut  (to  all 
of  which  I  hereby  apply  the  name  of  the 
Greene  Farm),  together  with  all  and  singular 
the  houses,  barns,  and  other  outbuildings 
thereon  standing,  and  all  the  rights,  privileges, 
and  appurtenances,  of  what  kind  or  nature 
soever,  thereunto  belonging,  shall  be  and  re- 
main unto  the  said  Henry  Gould,  Thomas  B. 
Gould,  and  Thomas  P.  Nichols,  and  their 
successors,  qualified  and  chosen  in  the  man- 
ner following,  forever;  that  is  to  say,  when 
It  shall  happen  that  one  or  more  of  those  three 
trustees  decease,  the  survivors  or  survivor  shall 
make  choice  of  a  man  or  men  of  understand- 
ing, who  shall  be  sound  in  the  faith  of  the 
gospel  of  Christ,  as  the  same  is  set  forth  in  the 
preamble,  to  this  my  last  will  and  testament, 
and  in  Robert  Barclay's  * 'Apology  for  the 
True  Christian  Divinity,"  as  well  as  in  other 
wriiinffs  of  the  primitive  Friends,  more  par- 
ticularly hereafter  referred  to;  to  succeea  in 
the  place  of  him  or  them  so  deceased;  and  in 
case  the  two  survivors  differ  in  their  choice  of 
the  man,  so  to  succeed,  in  the  place  of  him  so 
deceased;  then  they  shall  agree  upon  some 
faithful  friend,  to  whom  they  shall  refer  the 
matter,  and  he  shall,  by  virtue  hereof,  be  quali- 
fied to  act  for  the  time  being  as  one  of  them, 
that  is  to  say,  in  the  choice  of  a  successor;  and 
if  they  three  cannot  be  united  in  that  choice,  his 
voice,  together  with  one  of  the  survivors,  shall 
decide  the  matter;  and  the  person's  name  so 
chosen  shall  be  recorded  on  the  record  book 
of  the  trustees  and  signed  by  the  clerk;  and  be 
shall  be  the  trustee  with  the  survivors  of  said 
trustees,  and  shall  have  equal  power  to  act 
with  them,  or  either  of  them,  in  all  matters 
relating  to  the  disposal  of  the  rents  and  profits 
of  the  said  Greene  Farm,  from  time  to  time; 
and  BO  all  persons  chosen  and  qualified  as 
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above  said  to  keep  good  the  said  number  of 
three  trustees,  shall  be  deemed  and  taken  for 
the  trustee  or  trustees  herein  with  said  survivor, 
which  said  i>er8on8,  or  their  said  successor, 
or  successors,  chosen  and  succeeding  as  above 
said  shall  be  seised  of  the  said  farm  and 
land,  (called  the  Greene  Farm),  to  the  use  and 
uses  following,  that  is  to  say,  faithfully  and 
truly  to  distribute  and  dispose  of  the  net  rents 
and  profits  of  my  said  farm  forever,  according 
to  st'ch  directions,  limitations  and  instructions, 
as  I  have  hereinabove  given,  or  may  herein- 
after give,  and  also  according  to  such  as  I  shall 
more  particularly  give  unto  them  in  an  instru- 
ment of  writing  under  my  hand  and  seal  bear- 
ing even  date  with  these  presents,  and  which 
shall  be  forever  deemed  and  taken  to  be  of  the 
same  force  and  virtue  with  this,  my  said  last 
will  and  testament. 

"  Fourthly.  My  will  is  that  after  the  decease 
of  mj  sisters  above  mentioned,  my  clock  shall 
contmue  to  stand  where  it  now  does,  in  the 
southeast  corner  of  my  east  front  room,  and 
shall  be  kept  in  repair  by  my  trustees  above 
mentioned,  or  so  long  as  they  may  deem  it 
proper  and  practicable;  and  further,  my  will 
is,  that  inasmuch  as  my  }iou<«e  has  been  open 
during  my  lifetime  (as  well  as  for  generations 
back,  in  the  lifetime  of  my  ancestors  of  the 
same  name),  for  the  reception  and  entertain- 
ment of  ministers  and  others  traveling  in  the 
service  of  the  truth,  so  it  shall  continue  to  be 
a  place  for  the  reception  and  entertainment  of 
such  forever,  in  conformity  with  the  preamble 
of  this,  my  last  will  and  testament,  and  in  the 
discretion  of  my  trustees.  And  my  will  fur- 
ther is.  that  my  west  front-room  chamber  shall 
be  kept  in  constant  readiness  to  lodge  such 
persons  as  shall  cross  over  or  visit  this  island 
in  the  course  of  their  labours  in  the  gospel  of 
Christ,  and  others  who  are  not  ministers,  but 
who  are  traveling  to  meetings  or  otherwise  la 
the  service  of  truth,  and  that  the  said  room  be 
kept  furnished  with  two  good  bedsteads,  two 
beds,  two  bolsters,  and  two  pair  of  pillows, 
and  other  necessary  furniture. 
The  schedule  to  said  will  was  as  follows: 
"  Whereas,  I,  Joseph  Greene,  of  the  town 
of  Jamestown,  on  the  island  of  Canonicut,  in 
the  county  of  Newport,  and  state  of  Rhode 
Island,  yeoman,  did  on  the  day  of  the  date 
hereof  make  and  publish  my  last  will  and  tes- 
tament, and  therein  and  thereby  did  give, 
grant,  and  devise  my  farm  and  land  in  said 
Jamestown,  which  I  have  designated  as  the 
Greene  Farm,  unto  you  Henry  (Jould,  Thomas 
B.  Gould,  and  Thomas  P.  Nichols,  and  your 
successors,  chosen  and  qualified  as  in  my  said 
will  is  provided,  for  you  and  them  faithfully 
to  distribute  the  nett  rents  and  profits  thereof, 
in  the  service  of  truth,  as  set  forth  in  the  pre- 
amble to  my  said  will,  and  according  to  such 
directions,  limitations,  and  instructions  as  I 
should  further  give  unto  you:  I  do  therefore, 
in  pursuance  thereof,  now  signify  unto  you, 
that  the  principles,  doctrines,  testimonies,  and 
practices  to  which  I  have  sdl  along  referred 
are  those  which  are  held  and  promulgated  by 
Gteorge  Fox,  Robert  Barclay,  Isaac  Penning- 
ton. William  Penn,  George  Whitehead,  Samuel 
Fisher,  Francis  Howgill,  Edward  Burrough, 
Richard  Claridge,  and  others,  of  the  early 
Friends  (for  they  spoke  the  same  language^ 
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and  bore  a  faithful,  consistent,  and  united  tes- 
timony to  the  truth,  as  it  is  in  Jesus  Christ, 
who  is  the  way,  the  truth,  and  the  life;  and  the 
true  light  and  life  of  men,  the  Alpha  and 
Omega,  the  first  and  the  last,  the  beginning 
and  ending);  and  in  order  to  prevent  you  and 
your  successors  from  falling  into  any  mis- 
take whatever,  in  respect  to  the  qualifications 
of  such  persons,  who  are  to  receive  the  benefits 
of  this  trust;  or  the  nature  of  those  principles 
which  you  and  they  are  to  he  found  in  the 
faithful  maintenance  and  support  of;  I  do  re- 
fer to  the  published  works  of  those  persons 
above  mentioned,  severalljr  and  collectively; 
but  as  they  are  very  extensive,  I  will  particu- 
larly refer  to  George  Fox's  Journal,  Robert  Bar- 
clay's Apology,  his  *  Catechism  and  Confession 
of  Faith,'  and  his  'Anarchy  of  the  Ranters.' 
etc.;  the  last  has  been  printed  in  modern  times 
under  the  title  of  *  A  Treatise  on  Church  Gov- 
ernment;' and  all  of  them  have  been  officially 
and  repeatedly  sanctioned  by  the  society  of 
Friends  (commonlv  called  Quakers),  and  ex- 
tensively circulated  as  standard  works  contain- 
inir  their  principles  from  the  first  down  to 
these  times.  And  these  ai  also  to  inform  you, 
and  all  whom  it  maj[  coocem,  th**  if  any  per- 
son or  persons  claiming  to  be  members,  m. 
tcrs,  elders,  overseers,  or  committees,  of  the 
said  society,  have  avowed  and  published,  or 
shall  avow,  publish,  maintain  or  dofend,  either 
by  word  or  writing,  any  principles  or  doc- 
trines, contrary  to,  and  subversive  of  all  those 
along  referred  to  by  me;  the  mere  membership 
or  station  of  such  persons  in  said  society,  shall 
furnish  no  claim  to  the  benefits  of  this  trust; 
neither  shall  the  benefits  thereof  be  extended 
to  any  individuals  who  shall  unite  with  and 
support  those  personally,  who  have  published 
and  do  hold  such  principles;  although  they 
may  while  giving  such  personal  support,  pre- 
tend to  dissent  from  their  views. 

••  Furthermore:  if  at  any  future  time  the 
society  of  Friends  generally  or  any  particular 
local  section  thereof  should  depart  from  or  deny 
any  of  its  first  principles,  as  set  forth  in  the 
standard  works  above  referred  to,  and  should 
adopt  new  and  unsound  principles  contrary  to 
and  subversive  of  those  for  the  support  of 
which  they  were  originally  raised  up  and  gath 
ered  into  a  distinct  religious  society;  or  if  the 
society  should  continue  to  commit  itself  to, 
and  identify  itself  with  such  principles,  by  otfi- 
ciaily  acknowledging  unity  with  pci-sons,  espe- 
cially as  ministers,  or  in  other  prominent  sta- 
tions, who  have  published  and  do  hold  them; 
and  in  consequence  of  such  weakness,  unfaith- 
fulness and  degeneracy,  a  general  or  local  sep- 
aration should  again  take  place  in  the  society; 
or  if  the  defection  in  principle  should  be  so 
overwhelming  in  its  character  (which  I  hope  it 
will  not),  that  those  who  faithfully  bear  testi- 
mony against  it  (whether  in  the  particular  or 
in  the  general),  being  few  in  number,  shall  be 
depriv^  of  their  membership,  on  account  of 
fuch,  their  testimony,  and  as  it  were,  be  driven 
into  the  wilderness,  that  is,  cease  to  be  known 
as  10  a  gathered  and  visible  Church  state  (while 
those  who  have  actually  departed  from  that 
Hght.  spirit,  aDd  power  of  Christ,  which  alone 
constitutes  a  true  church,  still  retain  the  name), 
in  either  case  you  are  to  follow  the  original 
principles  of  truth,  in  the  application  of  the 
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benefits  of  this  trust,  without  rcffnrd  to  the 
outward  appearance,  mere  name,  lifeless  pro- 
fession, numbers  or  majority  of  such  apostates. 
It  is  the  support  of  the  principles  of  truth  as 
originally  held  bv  the  first  Friends,  which  is 
to  be  constantly  i:ept  in  view;  and  not  of  the 
society  in  an  Impure  and  degenerated  state. 
The  particular  cases  in  which  you  shall  apply 
the  means  in  your  hands  to  the  personal  relief 
of  the  poor,  or  otherwise  in  the  service  of 
tmtb.I  leave  to  your  judgment,  and  to  that  of 
your  successors:  Only,  I  would  have  you  apd 
them  as  your  means  shall  increase  and  allow 
it,  to  use  a  part  thereof  in  the  reprint!  Dg  and 
circulating,  such  of  the  writings  of  the  early 
Friends  as  are  likely  to  be  most  useful,  and 
otherwise  go  out  of  print  and  be  lost;  as 
well  as  those  of  more  modem  times,  written 
in  defense  of  the  same  principles,  and  to  set 
forth  the  purity  and  spirituality  of  the  gospel 
dispensation.  And  I  also  desire,  if  it  be  prac- 
ticable, that  you  and  your  successors  would 
from  time  to  time  place  such  tenants  upon  my 
farm,  and  in  my  house,  as  shall  make  it  an 
agreeable  and  comfortable  home,  in  the  t)est 
sense,  to  those  whose  lots  may  be  cast  there, 
in  the  course  of  their  labours  and  travels  in 
the  service  of  truth.* 

The  case  was  first  heard  on  demurrer  to  the 
bill,  after  which  on  March  14,  1891,  Stiness, 
(/.,  delivered  the  following  opinion: 

Joseph  Greene,  of  Jamestown,  died  in  1840, 
leaving  a  will,  by  which  he  gave  his  real  and 
personal  estate  to  trustees,  to  be  by  them  held 
in  trust,  after  payment  of  his  debts,  funeral  ex- 
penses, and  the  care  of  two  sisters  during  their 
lives,  for  the  following  purposes  forever, 
namely:  First,  •*  that  the  graves"  of  his  sis- 
ters and  himself  "should  be,  from  time  to 
time,  kept  in  good  and  decent  repair;"  second, 
that  the  trustees  shall  '*  distribute  and  dispose 
of  the  nett  rents  and  profits  of  my  said  farm,  ac- 
cording to  such  directions,  limitations,  and  in- 
structions as  I  have  hereinbefore  given  or  may 
hereinafter  give,  and  also  according  to  such  as 
I  shall  more  particularly  give  unto  them  in  ab 
instrument  of  writin^i:  under  my  hand  and  seal, 
bearing  even  date  with  these  presents,  and 
which  shall  be  forever  deemed  and  taken  to  be 
of  the  same  force  and  virtue  with  this,  ray  said 
last  will  and  testament;"  tfiird,  that  his  clock 
shall  continue  to  stand  in  the  southeast  corner 
of  his  east  front  room,  and  be  kept  in  repair  by 
his  trustees,  so  long  as  they  may  deem  it  prop- 
er and  practicable;  "and  further  my  will  la 
that,  inasmuch  as  my  house  has  been  open 
during  my  lifetime  (as  well  as  for  generations 
back  in  the  lifetime  of  my  ancestors  of  the 
same  name)  for  the  reception  and  entertainment 
of  ministers  and  others  traveling  in  the  service 
of  truth,  so  it  shall  continue  to  be  a  place  for 
the  reception  and  entertainment  of  such  for- 
ever, in  conformity  with  the  preamble  of  this, 
my  last  will  and  testament,  and  in  the  discre- 
tion of  my  trustees.  And  my  will  further  ia 
that  my  west  front  room  chamber  shall  be  kept 
in  constant  readiness  to  lod^  such  persons  as 
shall  cross  over  or  visit  the  island  in  the  coi"--" 
of  their  labors  in  the  gospel  of  Christ,  and 
others  who  are  not  ministers,  but  who  are 
traveling  to  meetings  or  otherwise  In  the  serv- 
ice of  ir:ith.  and  that  the  said  room  be  kcDt 
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furnished  with  two  bedsteads,  two  beds,  two 
bolsters,  and  two  pair  of  pi] lows,  and  other 
necessary  furniture."  The  mstrument  in  writ- 
ing referred  to  in  the  will  and  probated  as  a 
pu[t  of  it  is  devoted  mainly  to  a  particular 
designation  of  a  class  of  persons  entitled  un- 
der the  will  to  distribution  of  the  net  rents 
and  profits  of  the  farm,  closine  with  these 
words:  "  It  is  the  support  of  the  principles 
of  truth  as  originally  held  by  the  first  Friends, 
which  is  to  be  constantly  kept  in  view,  and 
not  of  the  society  in  an  impure  and  degener- 
ated state.  The  particular  cases  in  which  you 
flhall  apply  the  means  in  your  hands  to  the 
personal  relief  of  the  poor,  or  otherwise  in  the 
service  of  truth,  I  leave  to  your  judgment,  and 
to  that  of  your  successors;  only  I  would  have 
you  and  them,  as  your  means  shall  increase 
and  allow  it,  to  use  a  part  thereof  in  the  re- 
printing and  circulating  such  of  the  writings  of 
the  e&ny  Friends  as  are  likeljr  to  be  most  use- 
ful, and  otherwise  go  out  of  print  and  be  lost,  as 
well  as  of  those  of  more  modern  times,  written 
in  defense  of  the  same  principles,  and  to  set 
forth  the  purity  and  spirituality  of  th6  gospel 
dispensation.  And  I  also  desire,  if  it  be  prac- 
ticable, that  you  and  your  successors  would 
from  time  to  time  place  such  tenants  upon  my 
farm  and  in  my  house  as  shall  make  it  an 
agreeable  and  comfortable  home  in  the  best 
seDse  to  those  whose  lots  may  be  cast  there 
in  the  course  of  their  labors  and  travels  in  the 
service  of  truth."  An  inspection  of  the  will 
shows  that  the  testator  was  an  earnest  believer 
in  the  doctrines  of  the  early  Friends,  and  was 
profoundly  attached  to  the  precepts  of  the  so- 
dety.  To  his  mind  they  comprehended  the 
sum  and  substance  of  the  truth,  and  only  such 
as  were  in  sincere  accord  with  those  doctrines 
and  precepts  could  be  looked  upon  as  the  ^n- 
uine  successors  of  the  early  and  ancient 
Friends,  and  "faithful  standard  bearers  and 
testimony  bearers  to  and  for  the  same  divine, 
eternal  truth."  He  regarded  those  whose  re- 
ligious views  differed  from  his  standard  with 
keen  antipathy  and  alarm,  accounting  them  as 
heretics  and  apostates.  He  desired  to  do  what 
he  could  for  the  honor  and  spread  of  the  truth, 
and  evidentlv  thought  this  could  best  be  ao- 
complished  by  promuleating  the  orthodox 
faith  in  meetings  and  in  books.  He  therefore 
pointed  out  the  writings  of  the  primitive 
Friends,  which  should  be  taken  as  the  stand- 
ard of  orthodoxy;  and  to  promote  his  scheme 
he  devoted  his  property  chiefly  to  the  reception 
and  entertainment  of  ministers  and  others 
traveling  in  the  service  of  truth,  according  to 
such  standard,  and  in  part,  if  the  income 
shoUid  allow  it,  to  the  publication  and  distri- 
bution of  the  writings  of  early  Friends. 

The  question  before  us  is  whether  the  testa- 
men  tar  v  gift  is  valid  as  a  gift  to  charitable 
uses,  ^bis  question  can  only  be  determined 
by  the  purposes  for  which  the  gift  is  made,  as 
<lisclosed  in  the  will.  Tbe  first  designated 
purpose  is  the  care  of  the  graves.  Amon^  all 
classes  there  is  a  pervading  sentiment  of  rev- 
erence for  the  burial  places  of  the  dead,  which 
springs  naturally  from  the  Christian  belief  in 
the  resurrection  of  tbe  body.  This  scotinieni 
Is  recognized  in  this  state  and  elsewhere  by  the 
creation  of  corporations  for  maintninini;  nnd 
fidorcing  cemeteries,  and  by  statutes  which  al- 
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low  town  councils  to  receive  and  hold  fundi 
in  trust  for  the  care  of  burial  lots.  However 
general  and  commendable  this  sentimeoXmay 
Be,  and  however  desirable  it  may  be  thatThB^" 
graves  of  the  dead  be  decently  and  reverently 
cared  for,  nevertheless  we  do  not  think  a  be- 
quest of  this  kind  falls  within  the  limits  of  a 
charitable  use.  It  is  not  a  gift  in  aid  of  any 
public  object,  nor  for  a  purpose  which  affects 
the  public  in  any  way.  It  benefits  no  one. 
Its  purpose  is  purely  private  and  personal.  It 
seeks  to  create  a  perpetuity  simply  to  insure 
the  care  of  the  testator's  own  burial  lot.  It 
does  not  run  to  a  corporation  created  for  this 
special  purpose,  or  authorized  by  its  charter 
to  receive  such  gifts,  but  to  trustees  in  perpe- 
tuity. It  is  now  well  settled  in  England  that 
such  bequests  are  void.  Gases  on  this  subject 
are  fully  collected  in  Tyssen  on  Charitable 
Bequests,  chap.  7,  and  also  in  Jone$  v.  Haber- 
sham, 107  U.  S.  174,  183,  27  L.  ed.  401,  405, 
where  i/t^(^d  Gray  says:  **In  England  there 
has  been  a  difference  of  opinion  upon  the 
question  whether  the  maintenance  and  repair 
of  the  tomb  or  monument  of  the  donor  is  a 
good  charitable  use.  Down  to  the  time  of  the 
American  Revolution,  as  by  the  oivil  law,  it 
appears  to  have  been  hela  that  it  was.  Ac- 
cording to  the  later  English  cases  it  is  not.** 
We  think  this  latter  view  is  to  be  regarded  as 
the  rule  in  this  country.  It  is  expressly  so 
held  in  Bates  v.  Bates,  184  Mass.  110,  45  Am. 
Rep.  805;  Johnson  v.  Holifleld,  79  Ala.  433; 
Piper  V.  Moult&n,  72  Me.  155:  Coit  v.  Comstbck, 
51  Conn.  852,  50  Am.  Rep.  29;  FiUv,  Beasley, 
12  Lea,  828;  Homherger  v.  Hornberger,  12 
Heisk.  635.  See  also  Giles  v.  Boston  F.  & 
W.  8oc.  10  Allen,  855.  In  8  Am.  &  Eng. 
Encyclop.  Law,  title  Charities,  §  8,  it  is  stated: 
*'A  trust  to  erect  and  maintain  monuments  or 
tombs  of  the  donors  or  others  is  now  generally 
upheld  in  this  country,  though  not  in  Eng- 
land." An  examination  of  the  three  authorities 
cited  in  support  of  this  statement  shows  that  it 
is  not  warranted  by  tbe  decisions  in  those  cases. 
In  Jones  v.  Habersham,  8  Woods,  443.  107  U. 
S.  174.  27  L.  ed.  401,  a  bequest  to  keep  a  burial 
place  in  good  order  ^as  held  to  be  valid,  lie- 
cause  the  Code  of  Georgia  enumerates  among 
charitable  uses  "  the  improvement  or  repair  of 
burving-grounds  or  tomb-stones."  In  Derter 
V.  dardner,  7  Allen,  248,  a  bequest  in  trust 
form,  "  the  income  of  which  is  to  be  appro- 
priated for  the  benefit  of  the  Friends  meeting," 
was  held  not  to  be  invalid,  because  tbe  pur- 
chase und  repair  of  buryinsr  grounds  is  regard- 
ed by  Friends  as  one  of* their  religious  duties, 
to  which,  under  their  usages  and  discipline, 
they  appl^  their  funds.  It  was  a  good  bequest 
to  a  religious  society  for  religious  purposes, 
and  tbe  court  says:  "  Where  a  denomination 
of  Christians  regard  the  providinj^  and  over- 
sight of  buryinggronnds  as  a  religious  duty, 
accompanying  burials  of  the  dead  with  relig- 
ious service,  as  is  usual  among  most  sects  of 
Christians  here,  it  is  difficult  to  see  by  what 
principle  this  religious  duty  can  be  distin- 
guished from  that  of  maintaining  and  repairing 
meeting-houses,  in  respect  to  the  statute." 
That  case,  therefore,  stood  upon  a  very  differ 
ent  ground  from  a  bequest  like  the  one  before 
us.  Tbe  other  authority  cited  is  Stoasey  v. 
American  Bible  Soc.  57  Me.  528.    The  court. 
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in  lu  opiDV>D,  Indeed,  says  tbat  bequests  for 
Ibe  repair  of  tombs  bave  been  recognized  as 
charitable;  but,  Tery  surprisingly,  it  cites  as 
Its  only  autbority  for  tbe  statement  two  cases 
wbich  decided  exactly  tbe  opposite.  Perry, 
Tr.  g  706p  states  tbat  such  bequests  bave  been 
held  good,  but  be  cites  only  tbe  cases  above 
referred  to.  We  therefore  tbink  tbat  both 
English  and  American  authorities  are  in  accord 
in  declaring  tbat  a  bequest  of  this  character  is 
not  a  cbari table  bequest. 

Tbe  second  designated  duty  of  tbe  trustees, 
to  keep  tbe  clock  in  repair,  requires  no  consid- 
eration. It  is  not  claimed  tbat  thia  can  be  sus- 
tained as  valid. 

Tbe  tbird  and  principal  object  of  the  trust 
is  tbat  relatuig  to  tbe  entertainment  of  minis- 
ters and  others  traveling  in  tbe  service  of  truth, 
and  the  maintenance  of  bis  bouse  as  a  bos- 

Eice  for  tbat  purpose.  Tbe  testator  evidently 
elieved  it  was  necessary  to  proclaim  the 
true  faith,  and  tbat  orthodox  preachers  and 
faithful  believers  should  be  encouraged  to  keep 
UP  their  visits  to  tbe  island  where  be  lived,  "in 
tbe  course  of  their  labors  for  tbe  gospel,"  by 
the  assurance  of  an  open  house  for  tbeir  wel- 
come and  stay.  His  idea  was  to  promote  the 
teaching  of  truth  by  the  testimony  of  minis- 
ters and  others  who  should  attend  the  meetings 
of  Friends  tbere  or  elsewhere.  In  the  abun- 
dance and  minuteness  of  directions  for  deter- 
mining who  should  receive  the  benefit  of  his 
bounty  he  shows  such  a  zealous  desire  for  the 
spread  of  the  truth,  as  he  believed  it,  that  one 
is  liable  to  mistake  his  fervent,  though  vague, 
expectation  for  tbe  direction  and  trust  of  tbe 
will.  Tbe  question  is  not  alone,  what  result 
did  he  hope  to  subserve?  but,  what  did  he  or- 
der to  be  done?  which  determines  whether  or 
not  he  created  a  charitable  trust.  Tbe  simple 
thing  he  orders  to  be  done  is  to  keep  bis  bouse 
open  forever  to  receive  and  entertain  those  who 
may  be  traveling  that  way,  to  or  from  a  meet- 
ing of  orthodox  Friends.  Leaving  out  of  ac- 
count the  objection  which  is  made  tbat  the 
court  cannot  enforce  such  a  trust  because  it 
cannot  determine  who  would  be  entitled  as 
true  believers,  within  the  meaning  of  the  will, 
we  do  not  think  this  provision  is  for  a  chari- 
table use.  It  is  not  a  gift  to  a  religious  so- 
ciety, nor  directly  to  religious  objects,  but  only 
for  hospitality,  which  is  tbe  exercise  of  benev- 
olence and  liberality,  rather  than  charity,  as 
that  term  is  used  in  law.  If  the  gift  he  not  to 
a  charitable  use,  the  court  cannot  make  it  such 
simply  because  it  sees  tbe  testator  hoped  Hb 
effect  would  be  to  accomplinb  a  charitable  end. 
The  books  are  full  of  cases  where  an  indefinite 
charitable  design  was  plain  enough,  but  where 
tbe  testator  failed  to  make  a  gift  to  a  definite 
charitable  use.  In  such  cases  there  can  be  no 
application  of  tbe  doctrine  of  ey  pres.  In  this 
case  the  testator  hoped  to  aid  the  cause  of 
truth  after  his  death  as  he  had  done  in  life, 
and  as  be  says  in  bis  will  bis  ancestors  had 
done  before  him,  by  encouraging  true  believ- 
ers to  go  about  bearing  testimony,  in  the  wel- 
come and  comfort  they  would  find  at  his 
bouse.  In  Be  Hemtt  v.  Hudspeth,  49  L.  T 
K.  8. 687,  a  bequest  by  which  the  income  was 
to  be  expended  in  acts  of  hospitality  or  charity 
was  held  to  be  void.  See  also  Morice  v.  Dur- 
ham, 9  Yes.  Jr.  899;  Atty-Qen.  v.  Haberdasfi' 
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en  Co.,  1  liyl.  &  K.  421,  428.  But  it  is 
claimed  by  the  respondents  tbat  tbe  trust 
should  be  interpreted  as  one  for  the  benefit  of 
the  poor.  We  should  be  quite  willing  to 
adopt  such  a  construction  if  we  could  do  so, 
but  we  do  not  see  that  the  language  of  the  will 
allows  it.  Tbe  house  is  to  be  kept  open  for  the 
reception  of  ministers  and  others,  without  re- 
gard to  their  condition,  and  subject  only  to  the 
requirement  that  they  shall  be  traveling  in  the 
service  of  truth,  in  the  preamble  he  says 
bis  intent  is  "that  such  part  of  tbe  estate 
which  has  been  through  divine  favor  bestowed 
on  me,  and  which  is  hereinafter  described, 
shall,  according  to  the  directions,  limitations, 
and  instructions  hereinafter  given,  be  singly, 
strictly,  and  faithfully  applied  only  in  the 
service  of  the  same,  and,  as  far  as  may  or  can 
be  the  case,  to  tbe  honor  and  spread  thereof, 
and  to  tbe  comfort  and  relief  of  such  persons 
as  are  and  shall  be  true  and  practical  believers 
in,  living  witnesses  of,  and  faithful  standard 
bearers  and  testimony  bearers  to,  and  for,  the 
the  same  divine,  eternal  truth  above  men- 
tioned, forever."  It  is  claimed  tbat  the  words 
^'comfort  and  relief  indicate  a  class  of  be- 
lievers to  whom  relief  is  necessary.  If  this 
were  all,  perhaps  we  might  say  so;  but  he  ex- 
presses his  intent  to  minister  to  the  comfort 
and  relief  of  believers  strictly  ''according  to 
the  directions,  limitations,  and  instructions 
hereinafter  ^ven."  When  we  turn  to  those 
instructions  \u  the  declaration  of  tbe  trust  we 
find  no  discrimination  in  favor  of  the  poor, 
but  all  who  travel  in  tbe  service  of  truth  are 
embraced  within  tbeir  terms.  The  only  refer- 
ence to  the  poor  is  in  the  instrument  append- 
ed to  the  will.  "The  particular  cases  in  which 
you  shall  apply  the  means  in  your  hands  to  the 
personal  relief  of  the  poor  or  otherwise  in  the 
service  of  truth  I  leave  to  your  jiid^ment,  and 
to  that  of  your  successors."  While  this  im- 
plies tbat  some  portion  of  the  funds  may  be 
used  for  the  personal  relief  of  the  poor,  it  by 
no  means  limits  or  directs  tbe  application  of 
the  funds  to  such  use ;  and  the  phrase  "or 
otherwise  in  tbe  service  of  truth"  places  a  use 
for  tbe  poor  at  most  only  as  an  alternative 
with  the  other  uses  which  tbe  testator  bad  al- 
ready pointed  out  in  bis  will.  Tbe  directions 
in  re/rard  to  the  entertainment  of  ministers  and 
others  are  too  explicit,  and  tbe  reference  to  tbe 
poor  too  vague  to  allow  the  former  to  be  ipr 
nored  or  even  to  be  regarded  as  a  subordinaie 
purpose  of  the  will.  He  even  desired  that  the 
farm  should  be  so  rented  as  to  aid  in  making 
it  an  agreeable  home  to  those  whose  lots  might 
be  cast  there  in  the  course  of  tbeir  labors  and 
travels.  Taking  this  reference  to  tbe  poor  in 
connection  with  what  immediately  follows  in 
the  same  sentence,  it  is  doubtful  whether  it  had 
reference  to  anything  more  than  a  surplus  in 
their  hands,  a  part  of  which  they  might,  if 
they  should  see  fit,  devote  to  the  relief  of  the 
poor;  for  the  clause  goes  on:  "Only  I  would 
have  you  and  them,  as  your  means  shall  in- 
crease and  allow  it,  to  use  a  part  thereof,"  etc. 
We  do  not  think  the  testator  intended  this  in- 
struction or  statement  to  be  anything  more 
than  incidental  to  the  scheme  which  he  seems 
to  bave  had  clearly  in  mind;  leaving  such  an 
application  of  the  funds,  if  there  should  be 
any,  to  tbe  judgment  of  the  trustees.     Our 
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opinion  fa  that  the  will,  In  the  partlcalars  we 
have  thus  far  coofiidered,  does  not  create  a 
charitable  trust. 

But  in  the  passage  already  quoted  from  the 
appendix  to  the  will  we  find  the  direction  for 
reDrintiDg  and  circulating  writings  of  the  early 
Friends,  as  well  as  those  of  modem  times, 
which  set  forth  the  purity  and  spirituality  of 
the  gospel  dispensation.  A  trust  for  the  pub- 
lication of  religious  books  is  recognized  as  a 
charitable  trust,  of  which  the  case  of  ThomUm 
▼.  HoiM,  81  Beav.  14,  relating  to  the  publica- 
tion of  the  works  of  Joanna  Soutbcote,  is  a  not- 
able example.  See  also  Simpson  v.  Welcome, 
72  Me.  496.  The  references  in  the  will  to  the 
kind  of  books  the  testator  had  in  mind  suffi- 
ciently establish  the  character  of  those  to  be 
published,  and  relieve  the  provisions  of  the 
trust  from  uncertainty  on  this  point.  Indeed 
it  is  the  one  thing  he  labored  to  make  clear. 
Here,  then,  we  find  a  valid  trust  with  refer- 
ence to  a  portion  of  the  income.  In  cases 
where  a  part  of  an  estate  is  given  upon  an  in- 
valid and  a  part  upon  a  valid  trust,  two  rules 
have  been  laid  down,  and  seem  now  to  be  estab- 
lished in  England:  First,  If  an  ascertainable 
portion  of  a  fund  or  an  estate  be  given  on  a 
void  trust  and  the  residue  on  a  good  trust,  the 
residue  hHS  the  benefit  of  the  failure  of  the  prior 
trust.  Be  Birkett,  L.  R  9  Ch.  Div.  576 ;  Re 
WiUiamBju.^,  5  Ch.  Div.  735; DawsonY.SmaU, 
L.  R.  18  Eq.  114;  Hunter  v,  Bullock,  L.  R.  14 
Eq.  45;  Fish  v.  AttyQen.  L.  R.  4  Eq.  621. 
Second.  If  an  unascertainable  portion  be  given 
upon  a  void  trust,  and  the  residue  upon  a  valid 
trust,  the  whole  fails.  Chapman  v.  Brown,  6 
Ves.  Jr.  404;  Fotcler  v.  Foicler,  83  Beav.  616 ; 
lie  Taylor  v.  Freeman,  58  L.  T.  N.  8.  538 ; 
Limhrey  v.  Gurr,  Madd.  &  G.  151;  AttyOen. 
V.  Hinxman,  2  Jac.  &  W.  270;  Champ  v. 
Plar^oot,  4  Kay  &  J.  479. 

■\\ithout  stopping  to  consider  whether  the 
two  English  rules  can  be  reconciled  upon  prin- 
ciple, the  latter  rule  is  unquestionably  sound. 
It  is  based  upon  the  reason  that  the  whole  gift 
is  void  by  reason  of  the  uncertainty  of  its 
parts.  If  the  whole  income  could  be  spent 
upon  the  Invalid  trust  there  would  be  no  sur- 
plus for  the  charity.  If  the  court  were  to  as- 
sign a  definite  proportion  to  the  charity  it 
might  be  more  or  less  than  the  testator  intend- 
ed, and  80  it  would  be  the  court's  bequest, 
rather  than  the  testator's.  In  the  present  case 
the  cost  of  the  care  of  the  burial  lot  could  be 
easily  ascertained  if  it  were  material,  and  also 
the  cost  of  keeping  the  clock  in  order;  but  the 
portion  required  for  hospitality  is  unascertain- 
able. It  depends  upon  the  numbers  who  may 
apply  for  it,  and  upon  the  judgment  of  the 
trustees.  Nor  can  the  amount  be  determined 
by  the  provision  for  reprintine  books;  liiat  is 
as  indefinite  as  the  other.  There  is  no  very 
explicit  direction  to  publish  books,  but,  as- 
suming it  to  be  so,  only  a  part  of  the  income 
is  to  be  thus  used,  and  that  "as  their  means 
shall  increase  and  allow  it. "  This  implies  what 
their  means  will  allow  after  discharging  the 
other  trusts  of  the  will.  But  what  part  shall 
be  so  used,  supposing  a  balance  could  be  as- 
certained? The  will  does  not  say.  The  whole 
income  might  be  applied  to  hospitality,  and 
where,  under  a  will,  a  bequest  may  be  ap- 
plied to  other  than  charitable  uses,  the  bequest 
19  L.  R.  A. 


Is  invalid.  Pdl  v.  Mercer,  14  R.  L  412,  442. 
The  language  of  Park,  Ch.  J,,  in  Coit  ▼.  Com 
iiock,  51  Conn.  852,  886,  is  applicable  to  this 
case:  "The  bequests,  as  they  are,  although 
some  portion  of  the  income  is  to  be  devoted  to 
a  charitable  purpoae,  cannot  be  supported.  If 
it  were  otherwise  it  would  be  in  the  power  of 
an  individual  to  make  a  perpetuity  of  property 
to  any  extent  by  devoting  some  small  portion- 
of  the  undivided  income  thereof  to  some  char- 
itable purpose.  A  little  charity  in  such  a  case- 
cannot  preserve  the  entire  bequest."  We  are- 
there  fore  of  opinion  that  the  primarv  purposes 
of  the  trust  are  such  as  cannot  be  held  to  b& 
charitable,  the  trust  for  the  burial  lot  being 
purelv  private  and  personal,  and  the  other  only 
to  hold  the  testator's  homestead  In  perpetuity 
as  an  hospitable  resort  for  adherents  to  the 
school  of  his  religious  belief;  that  the  reference 
to  the  poor  is  so  vague,  and  the  trust  for  the- 
reception  of  all  such  adherents  so  explicit,  a» 
to  preclude  the  inference  of  a  general  chari- 
table intent,  and  to  show  onlv  a  particular  in- 
tent  to  maintain  the  hospitality  of  his  house ; 
that  these  trusts  are  so  controlling  in  their 
nature,  so  unascertainable  in  their  scope,  and 
so  inseparable  from  the  trust  to  publish  re- 
ligious books,  that  no  part  of  the  bequest  can 
be  enforced  as  a  charity;  and,  therefore,  that 
the  whole  is  invalid. 

After  the  rendition  of  the  above  opinion  an 
answer  was  filed  and  proofs  were  taken  after 
which  the  case  was  heard  by  the  court  upon 
bill,  answer,  and  proofs. 

Messrs.  Charles  E.  Gormaji  and  Pat- 
rick J.  Galvin,  for  complainants: 

This  court  in  PeU  v.  Mercer,  14  R.  I.  412, 
determined  its  cy  prh  powers,  as  not  including 
the  prerogative  power  exercised  by  the  chan- 
cellor in  England,  but  as  being  the  ey  pris 
power,  which  was  ordinarily  exercised  in  chan- 
cery in  England  without  recourse  to  the  pre- 
rogative power. 

The  prerogative  power  includes  two  classes 
of  trusts: 

1.  To  charitable  uses  but  contrary  to  law. 
See  Doctrine  of  Cy  Pris,  by  Robt.  McGi-ath, 

25. 

2.  When  the  directions  of  the  testator  are  too 
indefinite  to  be  carried  out  by  construction  of 
law. 

In  each  of  these  cases  the  king  by  his  chan- 
cellor appoints  other  charities  to  take. 

2  Tudor,  Charitable  Tr.  p.  284. 

The  second  class  includes  only  gifts  to  gen- 
eral charity  where  no  trustee  has  been  named 
with  power  of  selection.  Where  a  trustee  has 
been  named,  the  trust  comes  within  the  ordi- 
nary chancery  jurisdiction,  because  chancery 
has  authority  over  all  trustees,  and  controls 
and  administers  the  trust  and  ''sees  that  he 
does  not  commit  a  breach  of  the  trust,  or  apply 
the  funds  in  bad  faith,  or  to  purposes  not 
charitable." 

Perry,  Tr,  §  719. 

The  testator  in  this  case  not  only  having  failed 
to  limit  the  application  of  his  gift  to  publle 
charitable  purposes,  has  also  failed  to  sufficient- 
ly define  the  use  to  enable  the  court  to  exe- 
cute it. 

The  court  must  be  governed  solely  by  the 
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idll;  they  cannot  by  conjecture  make  dear 
what  the  testator  has  left  vague. 

1  Jarman,  Wills,  chap.  18,  p.  818,  §  1;  AUy- 
Gen.  T.  Williams,  2  Cox,  888;  TatAan  y.  Drum- 
WMmd,  11  L.  T.  N.  8.  828. 

A  court  of  equity  obtains  Jurisdiction  of 
trusts  by  reason  of  trustees  beinir  appointed. 
The  purpose  of  the  jurisdiction  u  to  protect 
the  beneficiaries  of  the  trust  against  the  trus- 
tees who  hold  the  leeal  estate. 

It  is  not  sufficient,  however,  for  a  court,  that 
trustees  exist;  there  must  also  be  clearly  de- 
fined beneficiaries  or  tangible  objects  named, 
for  the  court  to  protect 

To  be  valid  there  must  be  persons  who  can 
prove  to  the  court  tbeir  undoubted  rijB;ht  to  the 
uses  of  the  trust  or  objects  named  of  a  tangible 
nature  which  can  be  assisted;  otherwise  it 
could  not  determine  who  could  complain  of  a 
breach  of  the  trust  or  enter  a  decree  for  its  per- 
formance. 

Cloyne  v.  Taung,  2  Ves.  Sr.  91;  Eobinmn  v. 
Waddelow,  8  Sim.  184;  KnigM  v.  Knight,  3 
Beav.  148, 174;  WiUianu  v.  Ker$Aaw,  5  Clark 
&  F.  Ill;  KendaU  v.  Granger,  5  Beav.  800; 
^'iehoU  V.  AUen,  180  Mass.  211,  218,  89  Am. 
Rep.  446;  MeOiodiit  Episcopal  Church  Exten- 
sion V.  dmtth,  56  Md.  8io2;  Urimes  v.  Barmon, 

85  Ind.  221,  226,  9  Am.  Rep.  690;  Heiss  v. 
Murphey,  40  Wis.  276;  Goddard  v.  P&meroy, 

86  Barb.  548. 555;  GumbUy.  Pfluger,  62  How. 

Pr.  iia 

The  doctrine  of  ey  prU  as  applicable  to  a 
court  of  equity  includes  two  general  clashes: 

1.  Where  a  gift  is  made  to  trustees  for  a 

general  public  charity,  and  the  limitations  of 
le  trust  are  vague  or  imperfect. 

2.  When  a  charitable  gift  is  made  to  trustees 
and  the  limitations  which  were  originally  clear 
and  precise  have  become  bv  lapse  of  time  or 
other  circumstances  impossible  of  strict  execu- 
tion. 

Tudor,  Charitable  Tr.  p.  260. 

It  is  not  every  charitable  gift  falling  within 
the  general  divisions  above  named  which  is 
enforced  cgpr^. 

The  exceptions  are: 

1.  A  gift  with  no  general  charitable  inten- 
tion to  a  specific  object  of  charity  that  fails. 

When  there  is  no  general  but  only  a  par- 
ticular intention,  the  gift  is  at  an  end  when 
that  fails. 

AttyQen.  ▼.  Orford,  1  Bro.  Ch.  444,  noU; 
Anonymous,  2  Preem.  261;  Cherry  y,  Mott,  1 
MyL  A  C.  128;  AttyOen.  v.  Whitely,  11  Ves. 
Jr.  261;  Clark  v.  Taylor,  1  Drew.  642;  Fisk  v. 
Atty-Gen.  L.  R.  4  Eq.  521;  Be  (hey,  L.  R.  29 
Ch.  Biv.  560;  Carter  v.  Balfour,  19  Ala.  814; 
RusseU  V.  Kellett,  S  Smale  &  O.  264;  Sinnett 
V.  JBkrbert,  L.  R.  7  Ch.  282;  Be  Whites  Trust, 
55  L.  J.  Ch.  N.  8.  701;  Leehmere  v.  CurUer, 
24  L.  J.  Ch.  N.  S.  647. 

2.  A  gift  in  trust  to  charity  to  not  altered 
eyprh  or  the  trust  changed  because  the  origi 
nal  limitations  are  become  inexpedient;  even 
though  a  decided  benefit  would  arise  from  the 
alteration. 

Harvard  GoUege  ▼,  Society  for  Promoting 
Theological  Education,  8  Gray,  280;  Atty-Gen, 
T.  Hartley,  2  Jac.  &  W.  382;  Atty-Gen.  v. 
Jiansfidd,  2  Russ.  520. 

8.  A  gift  in  trust  to  charity  will  not  be  al- 
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tered  ey  pris  because  the  duties  imposed  upon 
the  beneficiaries  are  burdensome. 

American  Academy  of  A,  dt  8,  v.  Harvard 
College,  12  Gray,  595;  Atty-Gen.  v.  Andrews,  8 
Ves.  Jr.  646;  Atty  Gen.  v.  Margaret  <ft  B  Pro- 
fessors, 1  Vem.  55;  Atty-Gen.  v.  Piatt,  Pinch, 
221;  Atty-Gen.  v.  Dean  of  Christ  Church,  Rep. 
Ch.  Jac,  474. 

4.  Or  the  gift  may  not  be  a  good  charitable 
trust;  as  the  Jurisdiction  of  the  court  of  chan- 
cery is  a  part  of  its  ordinary  trust  jurisdiction 
existing  before  the  Statute  of  Elizabeth,  no 
power  to  appoint  cy  prk  can  be  exercised  if  the 
gift  be  a  bad  trust  through  incomplete  limita- 
tion, uncertainty,  limitations  impossible  of  as- 
certainment by  a  court,  or  by  reason  of  an  ab- 
sence of  tangible  objects  or  otherwise. 

5.  But  where  a  testator  intends  to  benefit  a  so- 
ciety which  has  ceased  to  exist  before  the  deatii 
of  testator,  the  legacy  is  held  to  lapse,  and  no 
case  arises  to  apply  the  case,  ey  pres. 

Marsh  v.  Means,  8  Jur.  N.  8.  790;  Lang- 
ford  V.  Gowland,  8  Giff.  617;  FUk  v.  Atty- 
Gen.  L.  R.  4  Eq.  521;  Broadbent  v.  Barrow, 
K  R  29  Ch.  Div.  560;  Clark  ▼.  Taylor,  1 
Drew.  642. 

The  cases  falling  under  the  fourth  exception 
are  numerous: 

(a)  A  fund  to  "charitable  or  other  purposes" 
is  not  sustainable  because  the  trustees  have  an 
absolute  uncontrollable  power  of  disposition 
and  mav  absorb  the  whole. 

miisy.  8elby,  1  Sim.  352, 1  Myl.  &  C.  286. 

{b)  "To  such  charitable  or  public  purposes 
as  the  law  of  the  land  would  admit  of." 

Vexey  v.  Jamson,  1  Sim.  &  Stu.  69. 

{c)  **To  such  objects  of  benevolence  and 
liberality  as  A  in  his  own  discretion  shall  most 
approve  of." 

Morice  v.  Dur/iam,  10  Ves.  Jr.  522,  9  Ves. 
Jr.  899. 

(d)  "To  and  for  such  benevolent,  religious 
and  charitable  purposes  as  they  (the  trustees) 
in  their  discretion  shall  think  most  beneficial." 

Williams  v.  Williams,  5  L.  J.  N.  S.  Ch.  Div. 
84,  5  Clark  A  F.  Ill;  Brown  v.  Teal,  7  Ves. 
Jr.  60,  note. 

(e)  "To  be  applied  for  the  relief  of  domestic 
distress,  assisting  indigent  but  deserving  indi- 
viduals or  encouraging  undertakings  of  gen- 
eral utility." 

Kendall  v.  Granger,  5  Beav.  800;  Fowler  v. 
Garlike,  1  Russ.  &  M.  288. 

(/)  To  a  trustee  "and  desire  him  to  use  and 
appropriate  the  same  for  such  religious  and 
charitable  purposes  and  objects,  and  in  such 
sums  and  in  such  manner  as  will  in  his  Judg- 
ment best  promote  the  cause  of  Christ." 

Maught  v.  Geizendanner,  65  Md.  527, 57  Am. 
Rep.  852. 

( g)  To  wife  to  give  "among  such  benevolent, 
religious  or  charitable  institutions  as  she  may 
think  proper." 

Norris  v.  Tliomson,  19  N.  J.  Eq.  807,  20  N. 
J.  Eq.  489. 

{h)  Income  to  "two  religious  societies  to  be 
applied  to  keeping  of  certain  burial  lots  in 
good  order,  the  remainder  to  the  maintenance 
of  religious  services." 

Coit  V.  Comstock,  51  Conn.  852;  BoUes  T. 
Smith,  89  Conn.  217. 

(f)  To  trustees  to  apply  "to  such  charitable 
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and  benevoleDt  institutioDS  as  may  appear  to 
be  most  useful  is  diflseminating  the  gospel  at 
home  and  abroad." 

Atfy  Oen.  ▼.  Wallace,  7  B.  Mod.  611;  I/ft- 
eombe  v.  Wintringham,  12  Beav.  46,  note:  He$- 
keth  V.  Murphy,  21  Am.  L.  Reg.  N.  8.  660, 
note, 

{J)  "That  they  shall  apply  the  residue  of 
my  estate  to  works  of  charity,  such  as  masses 
for  the  repose  of  my  soul,  and  whatever  else 
they  may  judge  most  charitable." 

Boyle  v.  Boyle,  4  Ir.  £q.  Rep.  486. 

{k)  To  A  and  B,  "relying  on  them  to  dispose 
of  the  same  for  the  benefit  of  such  charitable 
and  benevolent  and  educational  purposes  as 
they  shall  judge  most  to  promote  the  condi- 
tion of  the  poor." 

Willete  V.  WUUU,  20  Abb.  N.  C.  471. 

(Q  For  masses  "and  other  pious  uses.**  It 
was  held  that  even  if  the  latter  use  could  stand- 
ing aloDe  be  supix)rted  as  "such  pious  uses  as 
were  charitable  yet  they  were  vitiated  by  be- 
in^  connected  with  the  direction  for  masses,  it 
being  illegal. 

Heath  V.  Chapman,  2  Drew.  417. 

{m)  To  be  expended  in  acts  of  "hospitality 
or  charity." 
,    Be  Hewitfs  Estate,  68  L.  J.  Ch.  N.  8.  182. 

(n)  Executors  "to  apply  to  any  charitable  or 
benevolent  purpose  they  may  agree  upon."    - 

BeJarman'e  Estate,  80  L.  T.  N.  8.  89,  L.  R 
8  Ch.  Div.  584. 

{0)  To  trustees  to  be  applied  "in  aid  of  the 
funds  of  such  charitable  institutions  or  for 
such  charitable  or  benevolent  objects  and  pur- 
poses as  they  or  he  may  in  their  discretion 
think  proper." 

Be  Biland  EetaU  v.  Bobineon,  W.  N.  1881, 
178. 

(p)  To  trustee  "  in  his  discretion  to  divide 
the  same  among  the  many  sick  and  poor  with 
whom  he  comes  in  contact,  or  for  any  other 
utilitarian  purpose  that  he  might  approve  or 
choose." 

Be  Woodaate,  80  8.  J.  617.  May,  1886. 

(g)  Residue  "to  be  disposed  of  by  my 
executors  in  the  manner  they  ludge  most 
effectual  to  promote  true  religion  in  the  world 
in  general,  and  the  comfort  oi  the  servants  of 
God  in  particular  something  after  the  manner 
I  have  made  use  of  in  this  will." 

Budget  v.  EvJiford,  W.  N.  1878,  176.  8ee 
also  8  L.  T.  Ch.  Div.  684;  AttyOen,  v.  SOh 
thorp,  2  Russ.  &  M.  107;  and  Mitford  v.  Bay- 
noUU,  1  Phil.  Ch.  185,  in  which  Williams  t. 
Williams,  is  recognized  and  affirmed. 

The  above  cases  all  proceed  upon  the  maxim 
that  a  trust  to  be  valid  must  be  under  the  con- 
trol of  a  court,  and  the  trust  must  be  of  .\*uch 
a  nature  that  its  administration  can  be  re- 
viewed. A  trust  for  charity  must  therefore 
be  governed  by  some  principles  that  are  famil- 
iar to  the  court. 

The  trust  under  consideration  falls  within 
the  rule  recognized  in  the  above  cases;  as  it  is 
clear  that  many  of  the  purposes  to  which  the 
trustees  may  apply  the  income  are  unlawful 
or  are  purposes  which  the  law  does  not  recog- 
nize as  charitable. 

2  Perry,  Tr.  §  711;  Tyssen.  Charitable  Be- 
quests, chap.  18. 

The  rule  that  the  use  of  a  trust  must  be  cer- 
tain and  such  that  a  court  of  equity,  exerdsing 
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its  ordinary  iurisdiction,  can  direct  and  enforce 
it,  is  well  illustrated  by  the  following  cases: 

(a)  "A  gift  for  distribution  amone  such 
charitable  Institutions  in  Pennsylvania  and 
South  Carolina  as  executors  may  deem  most 
beneficial  to  mankind  and  so  that  part  of  the 
colored  population  in  each  of  the  said  states 
shall  partake  of  the  benefit  thereof." 

Fontain  v.  Bavenal,  58  U.  8.  17  How.  860, 
15  L.  ed.  80. 

(b)  "  To  the  support  of  aged  persons." 
Ayere  t.  Methodist  Episcopal  Ohurck  TruS' 

tees,  8  Sandf.  851. 

(e)  "  For  the  distribution  among  needy  poor 
and  respectable  widows." 

Oallem  V.  AttyOen.  8  Leigh,  450. 

(d)  "For  the  propagation  of  the  gospel  in 
foreign  lands." 

Carpenter  v.  Miller,  8  W.  Va,  174. 

(e)  For  the  benefit  of  Roman  Catholic  or- 
phans." 

Heiss  V.  Murphey,  40  Wis.  276. 

(f)  "To  some  disposition  thereof  which  my 
executors  may  consider  as  promising  most  to 
benefit  the  town  and  trade  of  A.  in  such  man- 
ner as  appears  to  them  to  yield  the  greatest 
good." 

WheOer  v.  Smith,  50  U.  8.  0  How.  55,  18 
L.  ed.  44. 

ig)  "  For  the  poor  orphans  of  North  .Caro- 
lina to  be  by  the  trustees  selected." 

Miller  V.  Atkinson,  68  N.  C.  587. 

{h)  "For  some  promising  young  men  of 
good  talents  and  of  the  Baptist  order." 

Hester  y.  Hester,  87  N.  0.  880. 

(i)  "To  foreign  missions  and  to  the  poor  saints 
to  be  applied  as  my  executors  may  think  the 
proper  objects  according  to  the  scriptures,  the 
greatest  part  to  missionary  purposes." 

Bridaes  v.  Pleasants,  80  N.  C.  26,  44  Am. 
Dec.  04. 

{j)  "  To  such  charitable  societies  for  reliev- 
ing the  indigent  and  comfortless  as  executors 
mav  select 

Beekman  v.  Bonsor,  23  N.  Y.  208,  80  Am. 
Dec.  260. 

(k)  "  For  an  agricultural  school  for  orphan 
children  of  warrant  officers  of  United  States 
army." 

Uvy  V.  Lcfn/,  88  N.  Y.  07. 

(0  "  To  be  employed  in  preaching  the  gospel 
in  the  destitute  regions  of  the  west." 

Qoddard  v.  Pomeroy,  86  Barb.  546. 

(m)  "  For  the  purposes  explained "  to  him 
the  executor  "for  specific  charitable  purposes;" 
he  understands  "for  charity"  in  his  discre- 
tion "for  masses." 

/Sc/mv(iker  v.  Beed,  61  Mo.  502. 

(71)  "To  the  Methodist  American  Society 
appointed  to  preach  the  gospel  to  the  poor." 

Oioens  V.  Methodist  Episcopal  M.  8oc,  14  N.  Y. 
880. 

{o)  "  To  the  real  distressed  private  poor  of 
T.  county." 

Trippe  v.  Frazier,  4  Harr.  &  J.  446. 

(p)  "To  be  applied  toward  feeding  and 
clothing  and  educating  the  poor-children  be- 
longing to  the  congregation  of  St.  Peter's 
Protestant  Episcopal  Church  in  the  city  of 
Baltimore  "  and  "  for  the  poor  children  of  8. 
county." 

DashieU  v.  AttyOen.  6  Harr.  &  J.  802^  6 
Harr.  &  J.  t 
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(9)  ^  To  the  establishment  of  a  school  at  M. 
for  the  edacation  of  children." 

AUy-Qen.  v.  SouU,  28  Mich.  153. 

(r)  **  For  indigent  pious  young  men  prepar- 
Ingfor  the  ministry  in  New  Haven." 

WhiU  y.  FUk,  22  Conn.  81. 

(«)  "  To  be  applied  for  such  pious  purposes 
and  uses  as  should  appear  to  him  most  con- 
elusive  to  the  honor  and  glory  of  God  and  sal- 
yatlon  of  my  soul." 

FeUin  v.  ButseU,  4  Ir.  Eq.  Rep.  701. 

"  To  be  applied  by  him  in  his  discretion." 

Flovd  y.  Mutehinton,  11  Ir.  Eq.  Rep.  429. 

(0  For  the  relief  and  support  of  indigent 
and  necessitous  poor  persons  who  may  m>m 
time  to  time  reside  within  the  limits  of  the 
twelfth  ward." 

Wilderman  v.  Baltimore,  8  Md.  551. 

(u)  '*  For  the  education  of  free  colored  per- 
sons In  the  city  of  Baltimore." 

IfeedleiY.  itfaWin,  88  Md.  609. 

(«)  To  executors  in  trust  to  distribute  same 
"  among  such  incorporated  societies  organized 
under  the  law  of  the  state  of  New  York  or  the 
state  of  Maryland,  having  lawful  authority  to 
receive  and  hold  funds  upon  permanent  trusts 
for  charitable  or  educational  uses"  as  exec- 
utors or  survivors  might  select  and  "  in  su<di 
sums  as  they  should  deiermioe." 

Pritehiird  v.  Thmps&n,  95  N.  Y.  76,  47  Am. 
Rep.  9;  Baiomn  v.  Albertson,  84  N.  Y.  584;  Le- 
fetre  v.  Lrfevre,  59  N.  Y.  484. 

{w)  "Two  hundred  pounds  to  each  of  ten 
poor  clergymen  of  Church  of  England  to  be 
selected  by  J.  O." 

Thomas  y.  Howell,  L.  R.  18  Eq.  198. 

(2-)  "To  lord  mayor  of  Dublin  for  such 
objects  as  be  shall  deem  most  deserving." 

Harris  y.  Du  Pasquier,  26  L.  T.  N.  S.  689. 

iy)  "To  be  distributed  among  such  worthy 
persons  and  objects  as  she  may  deem  proper. 

Bristol  V.  Bristol,  58  Conn.  242. 

(2)  "For  the  purchase  of  such  books  as  may 
have  a  tendency  to  promote  the  Interest  of 
virtue  and  religion  and  happiness  of  mankind." 

Brown  V.  Teal,  7  Ves.  Jr.  50,  note;  Briggs 
y.  Hartley,  19  L.  J.  Ch.  N.  S  416. 

{aa)  "To  be  applied  by  them  (trustees)  for 
the  purpose  of  having  prayers  offered  in  a 
Roman  Catholic  Church  to  be  by  them  se- 
lected for  the  repose  of  my  soul  and  the  souls 
of  my  family,  also  for  the  souls  of  others  who 
may  be  in  purgatory." 

Hollands,  lleoek,  108  N.  Y.  812. 

{bb)  To  A  and  B  "  and  request  them  to  give 
the  entire  .  .  .  proceeds  to  the  propagation 
of  the  gospel  in  foreign  lands." 

Carpenter  v.  MiOer.  8  W.  Va.  174. 

{ec)  To  A  and  B  "  m  trust  for  the  Board  of 
Publication  of  Presbyterian  Church  of  the 
United  States." 

Brand  v.  Brand,  referred  to  in  3  W.  Va.  180. 

{dd)  To  tnistee,  "  to  be  distributed  among 
my  next  of  kin  who  may  be  needy." 

Fontaine  v.  Thompson,  80  Va.  229. 

(M)  To  A,  "for  a  Catholic  Reformatory  for 
boys  in  this  state  of  Connecticut  ...  to  most 
deserving  poor  of  city  and  town  of  New  Brit- 
ain." 

Hughes  Y.  Daily,  49  Conn.  84. 

iff)  To  any  corporation  "  whose  permanent 
fond  is  established  by  its  charter  for  the  pur- 
pose of  ameliorating  the  condition  of  Jews  in 
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Jerusalem,  Palestine,  ...  by  promotinff 
ampng  them  education,  arts  and  sciences,  ana 
by  learning  them  mechanical  and  agricultural 
vocations.  It  was  decided  in  this  cose,  that 
the  bequest  did  not  pass  to  a  corporation  exist- 
ing at  date  of  the  will  whose  purpose  was  to 
contribute  "  to  the  relief  of  the  indigent  Jews 
in  Jerusalem,  Palestine,"  of  which  the  testator 
was  an  incorporator  and  president. 

Biker  v.  Leo,  28  N.  Y.  8.  R  609. 

(gg)  Residue  to  be  paid  "  to  the  orthodox 
protestant  clergymen  of  Delphi  and  their  suc- 
cessors, to  be  expended  in  the  education  of 
colored  children  both  male  and  female,  in  such 
manner  as  they  may  deem  best,  of  which  a 
majority  of  them  should  determine." 

urimes  v.  Harmon,  85  Ind.  198,  9  Am.  Rep. 
690. 

The  foregoing  cases  in  which  the  trusts  were 
declared  void  rest  upon  the  principle  that 
where  a  charitable  use  is  so  indefinite,  uncer- 
tain, or  impossible  as  to  be  incapable  of  being 
executed  by  a  judicial  decree,  the  representa- 
tive or  heir-at  law  of  the  testator  must  pre- 
vail over  the  charity. 

Gifts  for  deserving  or  benevolent  purposes, 
are  not  good  charitable  uses. 

Nichols  V.  Allen,  180  Mass.  211,  89  Am.  Rep.  . 
445;  Chamberlain  v.  Stearns,  111  Mass.  267; 
James  v.  Allen,  8  Meriv.  17;  Adye  v.  Smith, 
44  Conn.  60.  See  also  OUiffe  v.  WeUs,  180 
Mass.221;  Thayer  v.  Wdlington,9  Allen,  288,  86 
Am.  Dec.  758;  Fontaine  v.  Thompson,  supra; 
Harris  v.  Du  Pasguier,  20  Week.  Rep.  688. 

The  trust  created  by  this  will  for  the  wel- 
fare, comfort,  relief  and  benefit  of  persons  re- 
gardless of  their  being  objects  of  charity,  and 
because  they  are  simply  true  believers,  is  a 
purely  private  trust.  It  is  neither  public  nor 
general,  and  is  identically  and  substantially 
like  the  trusts,  for  the  benefit  of  an  association 
for  the  mutual  benefit  of  its  members,  and  like 
them  it  wants  the  essential  element  of  defi- 
niteness  in  the  immediate  objects  and  of  gra- 
tuity in  the  gift.  The  mere  incident,  that  the 
benefit  conferred  on  a  religious  person  may 
indirectly  serve  charitable  ends,  or  ultimately 
be  expended  in  aid  of  a  charitable  object,  does 
not  make  it  a  public  charity. 

Stratum  v.  Physio  Medical  Inst.  5  L.  R.  A. 
88,  148  Mass.  605,  and  cases  referred  to;  Om- 
manney  v.  Butcher,  1  Turn.  &  R.  260;  Horde  v. 
Suffdlk,  2  Myl.  &  K.  59. 

When  a  trustee  is  given  a  discretion  as  broad 
as  this,  it  is  effectually  a  devise  to  them  to  dis- 
tribute among  the  most  deserving,  or  among 
such  as  they  may  select,  and  their  disposition 
of  the  property  is  as  uncontrollable  by  a  court 
and  as  unlimited  to  public  charitable  uses  as 
a  mere  unlimited  devise  would  be. 

Arnold  v.  Chapman,!  Ves.  8r.  108;  Mogg  v, 
Hodges,  2  Ves.  Sr.  52;  Price  v.  Maxwell,  28  Pa. 
23. 

A  gift  to  or  for  a  society  not  organized  ex- 
clusively for  the  performance  01  charitable 
purposes  or  public  religious  worship  or  teach- 
ing, or  a  gift  for  the  benefit  of  its  members,  is 
considered  to  be  a  private  gift. 

Corks  V.  Manners,  L.  R.  12  Eq.  574;  Stewart 
V.  Green,  5  Ir.  Eq.  470;  Re  Delaney'^  Estate, 
L.  R  9  Ir.  226;  Tyssen.  Charitable  Bequests. 
65. 

So  likewise,  a  gift  to  an  association  not  eX' 
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clusiTelj  charitable,  to  be  devoted  to  the  benefit 
of  its  members  from  time  to  time,  or  to  aasiat 
and  maintain  religious  worship  and  teachiof 
among  its  members,  is  a  private  charity  and 
void,  being  in  perpetuity. 

Ca/rne  v.  LoTig,  2  DeG.  F.  A  J.  76;  Be 
Clark^e  Trust,  L.  R.  1  Ch.Div.  497;  Be  Button, 
L.  R.  4Exch.  Div.  64:  Kehoev.  Wilson,  L.  R.  7 
Ir.  10;  Marrow  v.  McConville,  L.  R  11  Ir.  236; 
Be  8heraton*8  Trust,  W.  N.  1884,  174:  Thomp- 
son V.  Shakespeare,  1  DeG.  F.  &  J.  899;  Sunft 
V.  Easton  Beneficial  8oe.  78  Pa.  862;  Old  South 
Soc,  V.  Crocker,  119  Mass.  1;  Be  New  South 
Meeting  House,  18  Allen,  497;  Atty-Oen.  v. 
Federal  Street  Meeting  House  Fropn,  8  Gray, 
1. 

The  provisions  in  the  will  for  the  care  and 
repair  of  the  testator's  private  burial  place 
and  that  the  "west- room  chamber"  shall  be 
kept  as  a  place  of  entertainment  and  reception 
forever  for  ministers  and  others  traveling  in 
the  service  of  truth  are  illegal. 

1  Jarman,  Wills,  *211,  notes  i,  y,  k,  and  cases 
cited;  Giles  v.  Boston  F.  d  W.  Soc,  10  Allen, 
855;  Piper  v.  Moulton,  72  Me.  166. 

No  trust,  charitable  or  otherwise,  will  be 

enforced  unless  there  are  definite  beneficiaries 

.or  those  which  a  court  of  eguity  can  make 

definite,  who   are  capable   of   comine   into 

court  and  claiming  the  benefit  bestowed. 

Wheeler  v.  Smith,  60  U.  8. 9  How.  66,  18  L. 
od.  44;  DiOaye  v.  Oreenough,  46  K  Y.  488; 
Holmes  v.  Mead,  62  N.  Y.  883;  Wright  v. 
AtJams,  1  Turn.  &  R.  167;  Levy  v.  Levy,  88 
N.  Y.  97;  EUU  v.  Seibv,  1  1^1.  &  0.  286; 
Norris  v.  Thomson,  19  JX.  J.  Eq.  807;  8tul>bs 
V.  Sargon,  2  Keen,  266,  8  Myl.  &  C.  507;  Nash 
V.  Morely,  5  Beav.  182;  Sherwood  v.  American 
Bible  Soc,  1  Eeves,  661:  McCavghal  v.  Byan, 
27  Barb.  876;  Downing  v.  Marshall,  28  K  Y. 
866. 

When  a  trust  cannot  be  carried  into  effect 
by  a  judicial  decree  a  trust  results  by  implica- 
tion of  the  law  to  the  donor,  his  heirs  or  next 
of  kin. 

Nichols  V.  AUen,  130  Mass.  211,  89  Am.  Rep. 
445;  Beekman  v.  Bonsor,  28  N.  Y.  812,  80  Am. 
Dec.  269;  Methodist  Epitcopal  CJiurch  Extension 
V.  Smith,  56  Md.  362;  Fowler  v.  Oarlike,  1 
Russ.  &  M.  282;  Sykes  v.  Sykes,  L.  R.  8  Ch. 
App.  301;  Greene  v.  Dennis,  6  Conn.  298. 

Tbe  provision  regarding  the  poor  and  pub- 
lishing works  are  simply  recommendatory. 
Such  precatory  words  are  not  regarded  as  im- 
perative when  the  testator  declares  that  the 
disposition  is  left  to  the  trustee's  entire  Judg- 
ment. 

2  Lewin,  Tr.  •180-182;  Winch  v.  Britton,  6 
Madd.  434;  MeCormick  v.  Grogan,  8  Ir.  Eq. 
Rep. 818;  Knott y,  Cott€e,2Vh\\,  Ch.  192;  OH^ 
V.  Bumsey,  2  Ves.  &  B.  294;  Buckle  v.  Bris- 
tow,  18  Week.  Rep.  68;  Doe  v.  Copestake,  6 
East.  828;  Aston  v.  Wood,  L.  R.  6  Eq.  419; 
Martin  v.  WeUsted,  2  Week.  Rep.  657;  Pilk- 
ington  v.  Bougliey,  12  Sim.  114;  Tfsseu,  Char- 
itable Bequest*,  182,  207,  825. 

Mr.  Charles  E.  Gorman,  upon  the  oral 
argiiment,  made  the  following  pomts  for  com- 
plainant!: 

Courts  cannot  assume  to  determine  the  true 
Interpretation  of  doctrines  set  forth  in  the 
writings  or  books  of  religious  bodies. 

Grimes  v.  Harmon,  85  Ind.  198,  9  Am.  Rep. 
VJ  L.  R  A. 


690;  Watson  v.  Jones,  80  U.  8.  18  WalL  679, 
20  L.  ed.  666;  Wheeler  v.  Smith,  60  U.  8.  t 
How.  66,  18  L.  ed.  44;  Fadness  v.  Braunborg^ 
73  Wis.  267;  Webster  v.  Morris,  66  Wis.  866, 
67  Am.  Rep.  278;  Atty-Oen.  v.  Federal  SL 
Meeting  House  Proprs.  8  Gray,  68. 

The  qualification  which  tbe  testator  requires 
of  aU  the  recipients  of  his  bounty,  i.  s.,  their 
belief  in  doctrines,  is  one  which  a  court  cannot 
ascertain  so  as  to  enforce  the  trust  dependent 
upon  it. 

Ibid. 

The  purposes  for  which  tbe  application  of  the 
income  is  to  be  made,  viz.,  "for  the  'welfare, 
comfort,  relief,  and  benefit  of  true  believers,'* 
are  not  purposes  regarded  as  charitable. 

Old  South  Soc,  V.  Crocker,  119  Mass.  24. 

The  provisions  relating  to  the  care  of  graves 
and  the  maiDtenauce  of  the  mansion  house  are 
illegal,  being  solely  for  private  purposes. 

St,  Joseph's  Church  v.  Providence  Tax  As* 
sessors,  12  R.  I.  19;  Providence  Athenamm  v. 
Tripp,  9  R.  I.  659;  First  Presby.  Church  v. 
New  Orleans,  80  La.  Ann.  269:  Kendrick  v. 
Farquhar,  8  Ohio,  187;  Vaily,  Beach,  10  Kan. 
214;  St.  Peter^s  Church  v.  Scott  County  Comrs. 
12  Minn.  896;  BuUard  v.  Shirley,  12  L.  R.  A. 
110,  163  Mass.  659;  Om'ke  T.  PurceU,  25  Ohio 
St.  229. 

The  references  to  the  poor,  and  the  publish- 
ing of  books,  leave  an  option  in  the  trustees* 
and  therefore  create  no  trust 

Palmer  v.  Simmonds,  2  Drew.  221;  Push^ 
man  v.  FUliter,  8  Ves.  Jr.  7;  Wynne  v.  Hats- 
kins,  1  Bro.  Ch.  179;  Mussoorie  Bank  v.  Bay* 
nor,L.  K  7  App.  Caa.  821;  Eaton  v.  Watts, 
L.  K.  4  Eq.  161;  Hood  ▼.  Oglander,  84  Beav. 
618;  Graves  v.  Graves,  18  Ir.  Eq;  Rep.  183; 
Lamb  v.  Eames,  L.  R  6  Oh.  App.  697;  Bi 
Higgles,  L.  R.  89  Oh.  Div.  268;  Bernard  v. 
Minshull,  1  Johns.  276;  Malim  v.  Keighly,  % 
Ves.  Jr.  834;  Tilden  v.  Greene,  64  Hun,  231. 

If  even  one  of  the  purposes  named  should 
be  regarded  as  a  valid  charitable  use,  being  in- 
separably mingled  with  other  purpoises  which 
are  illegal  or  indefinite,  the  whole  trust  fails. 

Pell  V.  Mercer,  14  R.  1.  412;  Morice  v.  Dur- 
ham, 9  Ves.  Jr.  406;  Be  Birkett,  L.  R  9  Ch. 
Div.  579;  Nasli  v.  Morley,  6  Beav.  172;  Tay- 
lor V.  Keep,  2  111.  App.  868;  American  Trad 
Soc,  V.  Atwater,  80  Ohio  St.  77,  27  Am.  Rep. 
422. 

The  trust  failing,  a  trust  results  to  the  heirs- 
at-law  of  the  testator. 

Brent  v.  StaU,  48  Ala.  297;  Howe  v.  DarU 
mouth,  7  7es.  Jr.  147;  Broome  v.  Monck,  10 
Ves.  Jr.  605;  HiU  v.  Cock,  1  Ves.  &  B.  175; 
Tregonwell  v.  Sydenham,  8  Dow,  209;  Wilkin- 
son V.  Adam,  1  Ves.  &  B.  466.  Bland  v.  Wit- 
kins,  1  Bro.  Ch.  61;  Jones  v.  Mitchell,  1  Sim. 
&  Stu.  294;  Gray,  Rule  against  Perpetuities, 
§  118;  Hensman  v.  Fryer,  L.  R.  8  Ch.  App, 
420;  Lancefield  v.  Iggvlden,  L.  R  10  Ch.  136; 
1  Preston,  Estates.  502;  Smith  v.  Lomas,  88 
L,  J.  Ch.  N.  S.  578.  See  also  CircuiU  v. 
Perry,  23  Beav.  275;  Simmons  v.  Budall,  15 
Jur.  162;  Springett  v.  Jennings,  L.  R.  10  Eq. 
Gas.  488;  Hawks  v.  Longbridge,  29  L.  T.  N.  8. 
449;  Gray  v.  Corbit,  4  Del.  Ch.  186;  ScoU  v. 
Alexander,  2  Houst.  (Del.)  234;  Mdvin  v. 
Halloway,  Id.  627;  Hearn  v.  Cannon,  4  Houst 
(Del.)  20,  15  Am.  Rep.  701;  Shockleyy,  Parvii. 
Id.  671;  Greene  ▼.  Dennis,  6  Conn.  883,  11 
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Am.  Dec.  58;  Kennon  t.  Mc Roberts,  1  Wash. 
(Va.)  96,  1  Am.  Dec.  428;  Lingan  v.  CarrvU, 
Z  Harr.  &  McH.  838;  Schauber  v.  Jackson,  2 
Wend.  18;  Breu>sier  v.  McCall,  15  Conn.  275; 
Fan  .SToe*  ▼.  Heformad  Dutch  Church,  • 
Paige,  100,  8  L.  ed.  1118.  20  Wend.  457;  Bdi/- 
den  V.  BUmghton,  5  Pick.  536;  Austin  t.  Cam- 
Bridgeport,  21  Pick.  215;  Blaney  v.  Elaney,  1 
Cush.  107;  JTiayCT*  v.  Wellington,  9  Allen.  288, 
85  Am.  Dec.  758;  Church  v.  Warren  Mfg,  Co. 
14  R  L  589;  Lmt  ▼.  Unt,  24  Hun,  486; 
Jjtwis  ▼.  Douglass,  14  R.  L  604;  BigeUm  y. 
Oi2£0^r,  128  Mass.  102,  25  Am.  Rep.  82;  Po^ 
4^4071  ▼.  SwaUffW,  44  Pa.  487;  Yard  v.  Murray, 
66  Pa.  118:  ITffw^'j  ^jt^.  88  Pa.  470;  Nefs 
App,  52  Pa.  826;  Squier  v.  Harcey,  16  R.  L 
230;  C^aw  v.  Piekham,  17  R  I.  — ;  Webb  v. 
Carpenter,  16  R  I.  68;  Mathewson,  Petitioner, 
12  R  I.  145;  ITe/iywi,  Petitioner,  17  R  I.  — ; 
PreseoU  v.  Preseoit,  7  Met.  145. 

Mere  lai>se  of  time  alone  does  not  constitute 
acquiescence. 

ikUter  ▼.  Cawnagh,  1  Drew  A  W.  668;  CSmn. 
Cftar,  Donations  v.  Wybrants,  2  Jones  &L.  196, 
7  Ir.  Eq.  Rep.  580;  MuHon  ▼.  ^%,  L.  R  18 
fypeiddl  V.  Benrid,  15  Fed.  Rep.  753,  and  n<?/«; 
Eq.  246;  Chdmondely  y.  Clinton,  2  Meriv. 
1J62;  Marker  y.  Marker,  9  Hare,  16;  Farrant 
y.  Blanehford,  1  DeG.  J.  &  8.  107;  -BH'^^fe- 
^a7}^'  y.  Goodwin,  L.  R  6  Eq.  545;  Phillipson 
y.  (?a<(y,  7  Hare,  516;  Eancneit  y.  Briscoe,  22 
Beay.  496;  Pickering  y.  Stamford,  2  Ves.  Jr. 
272;  Edmmond  y.  A«*»,l  Vem.  482;  .Btoir  y. 
Ifugent,  8  Jones  &  L.  659;  Bollinger  y.  CA^^ 
t^at/,  20  Mo.  89;  Tamoell  y.  Saunders,  18 
Oi-alt.  862.  See  Howard  y.  SJierwood,  Alcock 
&  Napier  Rep.  217;  Jf<?nj7  y.  ift>ii*A.  29  W.  Va. 
119;  J3««fcc^i  y.  IV<?m*,  81  W.  Va.  810;  Car- 
9kadon  y.  Torreyson,  17  W.  Va.  48;  2  Story, 
Eq.  Jar.  g  1196a/  Pom.  Eq.  Jur.  ^  1082; 
Boman  Catholic  Archbishopof  San  Francisco 
y.  Shipman,  79  CaL  288;  Flynn  y.  Z<«,  81  W. 
Va.  487;  Gibbons  y.  Hoag,  95  HI.  69;  TJiomas 
y.  WAi7«,  8  Litt.  183,  14  Am.  Dec.  56;  Scot- 
land y.  SiddaU,  7  Jur.  N.  S.  786;  jffaynw  y. 
HaU,  5  Humph.  290,  42  Am.  Dec.  428;  Arm- 
strong V.  Campbell,  3  Yerg.  201,  24  Am.  Dec. 
666;  Union  Dime  Sav.  Inst,  y.  Clark,  59  How. 
Pr.  342;  POschaU  y.  Hinderer,  28  Ohio  St.  568; 
United  States  y.  Alexandria,  19  Fed.  Rep.  609: 
Daggers  y.  Fan  i^cA;,  87  N.  J.  Eq.  180; 
Deeouche  y.  Satetier,  3  Johns.  Ch.  190,  1  L. 
€d.  587,  8  Am.  Dec.  484;  Shorter  y.  Smith,  56 
Ala.  208;  i>y<?r  y.  Waters,  46  N.  J.  Eq.  484; 
Murphy  y.  Murphy,  80  Iowa.  740;  A(8y  y. 
Eughes,  82  W.  Va.  184;  McDonald  y.  5im«,  8 
€fa.  896;  Oriffln  y.  Macaulay,  7  Gratt.  476; 
JSpeidell  y.  Henriei,  16  Fed.  Rep.  758.  and  iwto; 
jSmn^^^  y.  a>;^,  2  Myl.  &  K.  225. 

Ad  yerse  possession  cannot  be  acquired  under 
«D  express  trust;  and  as  in  the  present  ca^v, 
BO  period  of  misapplication  of  the  trust  income 
can  constitute  a  bar  against  the  true  owners  of 
the  estate  out  of  which  the  income  is  deiived. 

Messrs.  William  GUpin,  Thomas  C. 
€h*eene  and  Arnold  €(reen»  for  defend- 
ants: 

The  trust  relating  to  the  grayeyard  if  it  is 
construed  as  a  part  of  the  general  scheme  of 
the  testator,  falls  directly  under  the  language 
of  the  court  in  Dexter  y.  Gardner,  7  Allen,  2^, 
247,  where  Chapman,  /.,  says:  "The  case  of 
Doe  y.  Pitcher.  6  Taunt.  859  in  which  it  was 
19:.L.R  A.; 


held  that  a  trust  to  repair  and  if  need  be  to  re- 
build a  yault  and  tomb  for  a  priyate  family- 
was  not  a  charity,  is  not  in  point,  because  the 
object  there  was  merely  secular.  And  the  pas- 
sap[e  cited  from  Tudor  on  Charitable  Trusts 
"is  not  in  conflict  with  the  yiews  here  expressed. 
We  think  that  all  the  objects  to  which  the  over- 
seers have  a  right  by  the  usages  of  their  de- 
nomination to  appropriate  their  funds  are  to  be 
regarded  as  charitable  and  that  the  legacy  is 
valid." 

Testator's  particular  scheme  is:  1.  To  ap- 
ply trust  funds  to  the  "personal  relief  of  the 
poor."  2.  To  print  and  publish  the  works  of 
the  early  Quaker  classics.  3.  To  keep  in  or- 
der his  family  graveyard.  4.  To  provide  hos- 
pitality for  those  traveling  in  the  service  of 
the  gospel  of  Christ.  Compare  these  objects 
with  those  in  Dexter  y.  Gardner,  supra;  and 
Thornton  v.  Howe,  31  Beav.  14,  and  it  is  diffi- 
cult to  see  why  these  objects  do  not  make  a 
valid  trust. 

Jackson  y.  PhiUips,  14  Allen,  640;  Atiy-Gen. 
y.  Garrison,  101  Mass.  228;  Simpson  y.  Wel- 
come, 72  Me.  496,  89  Am.  Rep.  849. 

The  law  of  charitable  uses  as  administered 
in  the  English  chancery  court  in  the  exercise 
of  their  regular  Jurisdiction  is  a  part  of  the 
law  of  the  state. 

Derby  v.  Derby,  4  R  I.  414;  Potter  v.  Thorn^ 
ion,  7  R.  L  252;  Meeting  Street  Baptist  Soc.  v. 
Hail,  8  R  L  284.  See  also  Brown  v.  Meeting 
Street  Baptist  Soc,  9  R.  I.  177;  Pell  v.  Mercer, 
14  R.  I.  412;  Rhode  Island  Hospital  Trust  Co. 
y.  Olney,  URL  449. 

In  Massachusetts  the  cases  support  the  trusts 
here  in  question. 

Going  v.  Emery,  16  Pick,  107,  26  Am.  Dec 
645;  Brown  v.  Kelsev,  2  Cush.  244;  Earle  v. 
Wood,  8  Cnsh.  430;  First  Univ.  iioc.  in  ^orth 
Adams Y.  Fitch,  8  Gray,  421;  Webb  v.  lieal,  5 
Allen,  575;  Dexter  v.  Gardner,  7  Allen,  243; 
SaltoHStallY,  Sanders,  11  Allen,  446;  MorviUs 
y.  Fowls,  144  Mass.  109. 

And  the  law  of  other  American  states  is  the 
same. 

Mason  Y.  Metfiodist  Episcopal  Church  Trus- 
Ues  at  Tuckerton,  27  N.  J.  Eq.  47;  GooffeU  v. 
Children's  Home  Union  Asso,  of  Burlington 
County,  29  N.  J.  Eq.  82;  Hesketh  v.  Murphy, 
86  N.  J.  Eq.  304;  Claypool  v.  Noreross,  42  N. 
J.  Eq.  545;  Shotiodlv,  MoU,  2  Sandf.  Ch.  46, 
7  L.  ed.  501;  Camp  y.  Crocker,  54  Conn.  21; 
Storrs  Agr,  School  v.  Whitney,  64  Conn.  342; 
Howard  v.  American  Peace  Soc,  49  Me.  288; 
Erskine  y.  Whitehead,  84  Ind.  a57.  And  see 
Simpson  y.  Welcome,  72  Me.  496.  89  Am. 
Rep.  849;  Clement  v.  Hyde,  50  Yt.  716,  28  Am. 
Rep.  522. 

Courts  of  equity  will  sustain  a  charitable 
trust  if  possible. 

Perry,  Tr.  §  709,  and  cases  cited;  Jackson  v. 
Phillips,  14  Allen,  556. 

A  charitable  or  pious  gift  is  deflned  to  be 
••whatever  is  given  for  the  love  of  God  or  for 
the  love  of  your  neighbor  in  the  catholic  and 
universal  sense,^giyen  from  these  motives 
and  to  these  ends,  iree  from  the  stain  or  taint 
of  every  consideration  that  is  personal,  private, 
or  selfish." 

Yidal  y.  Girard,  48  U.  8.  2  How.  128, 11 L. 
ed.  206;  Pries  y.  Maxwea,  28  Pa.  85. 

Lord  Camden  defines  a  charitable  gift  to  be^ 
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"a  gift  to  a  general  piiblic  use,  which  extends 
to  the  poor  as  well  as  to  the  rich." 

Jones  V.  Williams,  Ambl.  653. 

And  this  dellDitioD  is  approved  by  Chancel- 
lor  Kent. 

CoggeshoUly.  Pelton,  7  Johns.  Ch,  294,  2  L. 
ed.  297,  U  Am,  Dec.  171. 

And  by  the  Supreme  Court  of  the  United 
Slates. 

Perin  v.  Carey,  65  U.  S.  24  How.  506, 16  L. 
ed.  711.  See  also  Jacfceon  ▼.  Phillips,  14  Allen, 
556. 

That  uncertainty  in  the  object  is  an  essen- 
tial characteristic  of  a  charitable  use  is  clearly 
set  forth  in  the  various  text- books. 

Pom.  Eq.  Jur.  par.  987,  also  §  1018;  Perry, 
Tr.  4th  ed.  par.  710. 

The  rule  of  certainty  applying  to  trusts  In 
general  does  not  affect  gifts  for  charity,  which 
will  be  upheld  though  expressed  with  much 
vagueness. 

Perrv,  Tr.  par.  782;  StaU  ▼.  Griffith,  2  Del 

There  are  many  gifts  of  realty  or  personalty 
for  reliicious  purposes,  of  the  most  general, 
indefioite,  and  vague  nature,  which  have  been 
sustained  as  charitable  trusts.* 

Pea  V.  Mercer,  14  R.  I.  412. 

A  gift  of  residuarv  estate  "to  the  cause  of 
Christ  for  the  beneiit  and  promotion  of  true 
evangelical  piety  and  religion." 

Qoing  v.  Emery,  16  Pick.  107,  26  Am.  Dec 
645. 

A  conveyance  of  land  in  trust  "for  the  use 
of  a  Sabbath  school  and  for  the  diffusion  of 
Christian  principles  as  taught  and  practiced  by 
Christian  evangelical  denominations." 

MoTville  V.  l^owle,  144  Mass.  109. 

A  gift  "for  the  ddvancement  and  benefit  of 
the  Christian  religion  and  to  be  applied  in  the 
discretion  of  trustees." 

Miller  v.  Tea^^out,  24  Ohio  St.  625. 

Gifts  for  the  benefit  of  a  religious  denomina- 
tion are  held  valid  as  charitable  trusts. 

Sotoers  v.  Cyrenius,  89  Ohio  St.  29,  48  Am. 
Rep.  418;  Be  Camp  v.  Dobbins,  29  N.  J.  Eq. 
86;  FirH  UniT,  8oe.  in  North  Adams  v. 
Fiteh,  8  Gray,  421;  Atty-Oen.  v.  Dublin,  38 
N.  H.  459;  Atty-Gen.  v.  Jolly,  2  Strobh,  Eq. 
379;  Jones  v.  Habersham,  107  U.  S.  174,  27  L. 
ed.  401;  Quinn  v.  Shields,  62  Iowa.  129,  49 
Am.  Rep.  141;  Dexter  v.  Gardner,  7  Allen, 
243;  Earle  v.  Wood,  8  Cush.  480;  Magill  v. 
Broton,  Brightly  (Pa.)  847. 

Trusts  for  the  building  and  repairs  of 
churches,  chapels,  etc.,  are  sustained  as  good 
charitable  trusts. 

Drodie  v.  Chandos,  1  Bro.  Ch.  444,  notes; 
Betcell  V.  Crewe-Bead,  L.  R.  8  Eq.  Cas.  60 ; 
CressweU  v.  CressiceU,  L.  R.  6  Eq.  Cas.  69. 
See  Tyssen,  Charitable  Bequests,  chap.  8;  Pell 
V.  Mercer,  14  R.  I,  415;  Cory  Unitersalist 
8oc,  Trustees  at  Sparta  ▼.  Beaity,  28  N.  J. 
Eq.  570. 

To  maintain  a  preaching  minister. 

Pember  v.  Kingston,  Tothill,  84  ;  Atty-Gen. 
T.  Cock,  2  Ves.  Sr.  273 ;  Tyssen,  Charitable 
Bequestfljp.  135;  Williams  v.  Williams,  8  N. 
Y.  625;  Wellbelotedv,  Jones,  1  Sim.  &  Stu.  40 ; 
Preachers  Aid  8oc  v.  Bieh,  45  Me.  659. 

The  following  trusts,  devises  and  bequests 
have  been  held  valid,  namely: 

Bequest  to  sisters  of  charity. 
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Cocks  V.  Manners,  L.  R.  12  Eq.  Cas.  674. 

Bequest  towards  establishing  a  bishop  la 
America,  though  none  as  yet  appointed. 

Atty-Gen,  v.  Chester,  1  Bro.  Ch.  444. 

Gift  of  residue  for  building  an  organ  galleij 
and  putting  up  an  organ. 

Adnam  v.  Cole,  6  Beav.  858. 

A  will  gave  twenty  (20)  shillings  per  an- 
num to  a  curate  of  the  parish  of  0.  for  preach- 
ing  a  sermon  on  Ascension  day,  also  five  (5> 
pounds  per  annum  to  the  clerk  of  the  parish 
to  keep  the  chimes  in  repair,  to  play  the  fourth 
and  ninety-second  Psalms,  also  three  (8)  pounds 
per  annum  to  be  paid  on  Ascension  day  to  the 
singers  who  sat  in  the  gallery.  This  was  held 
that  all  were  charitable  gifts. 

Turner  ▼.  Ogden,  1  Cox,  Ch.  816. 

Bequest  of  a  fund  to  trustees  to  apply  the 
annual  interest  towards  "the  relief  of  the  most 
deserving  of  the  poor  of  the  city  of  Paterson, 
forever,  without  regard  to  color  or  sex,  but  no 
person  who  is  known  to  be  intemperate,  lazy, 
or  immoral,  or  undeserving,  to  receive  any 
benefit  from  said  fund."  This  was  held  valid 
as  a  charitable  bequest. 

Eesketh  v.  Murphy,  86  N.  J.  Eq.  804. 

The  testator  directed  his  executors  to  invest 
14,000  "in  the  names  of  suitable  trustees  and 
under  such  regulations  that  the  Interest  or  in- 
come thereof  may  be  distributed  and  divided 
annually  forever  under  the  direction  of  the 
New  York  Yearly  Meeting  of  Friends  called 
orthodox,  unto  and  among  such  orthodox  min- 
isters of  such  society,  in  limited  and  straitened 
circumstances,  especially  those  who  travel  in 
the  ministrv,  as  the  said  meeting  or  its  com- 
mittee shall  for  that  purpose  name  and  desig- 
nate." It  was  held  that  this  trust  was  a  valid 
one  and  not  objectionable  on  account  of  vague- 
ness, indefiniteness,  or  uncertainty. 

ShoUcell  V.  Moit,  2  Sandf.  Ch.  46,  7  L.  ed. 
601.  See  also  Straus  v.  Goldsmith,  8  Sim. 
614;  Be  MidieVs  Trust,  28  Beav.  89;  Chambers 
V.  8t,  Louis,  29  Mo.  543;  Atty  Gen.  v.  Laices, 
8  Hare,  82;  McCord  v.  Ocfiiltree,  8  Blnckf.  15; 
Nash  V.  Morley,  5  Beav.  177;  Atty-Gen,  v. 
WebstfTi  L.  R  20  Eq.  488;  Watson  v.  Blake- 
ney,  85  Week.  Rep.  730. 

If  the  yearly  meeting  could  legally  pay  oat 
of  its  treasury  the  sums  requisite  for  the  recep- 
tion and  entertainment  of  ministers  and  others 
attending  the  meetings,  surely  Joseph  Greene, 
the  testator,  could  offer  the  hospitalities  of  his 
estate  for  the  reception  and  entertainment  of 
ministers  and  others,  traveling  in  the  service 
of  truth  or  attending  the  meetings  of  the  so- 
ciety. If  one  is  a  valid  appropriation  then  so 
is  the  other. 

MagiU  v.  Brown,  Brightly  (Pa.)  847,  n&te; 
Wright  r,  Methodist  Episcopal  Church  Trustees, 
Hoffm.  Ch.  202. 6  L.  ed.  1115;  ShotweU  v.  Mott, 
2  Sandf.  Ch.  46,  7  L.  ed.  501. 

We  admit  that  a  gift  for  hospitality  alone 
does  not  create  a  valid  trusts 

Be  Hewitt  v.  Hudspeth,  49  L.  T.  N.  8.  687. 

But  hospitality  readily  allies  itself  with  char- 
ity or  religion,  as  seen  in  the  various  cases 
above  cited. 

Courts  have  the  right  to  inquire  into  and 
pass  upon  the  faith,  doctrines,  and  practices 
of  a  church  or  of  any  member  of  a  church. 

Hendrtekson  v.  Shotteell,  1  N.  J.  Eq.  577 ; 
Craigdallie  v.  Aikman,  1  Dow,  1 ;   Foley  n 
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Wontn&r,  2  Jac.  A  W.  848;  AUy-Gcn.  v.  Pear- 
mm,  8  Meriv.  412 ;  Com,  t.  Jarrelt,  7  Serg.  & 
R  480;  Smith  ▼.  iSm»(A,  4I>e3au8S.  557. 

The  trusts  Id  many  of  the  cases  wbich  have 
been  declared  valid  by  the  courts  are  as  vague 
and  uncertain  as  the  trusts  in  the  case  at  bar, 
and  present  equal  difiSculties  to  the  trustees  in 
the  selection  of  the  proper  beneficiaries. 

In  Patter  v.  ThomUm,  7  R  I.  252.  the  trus- 
tees must  ascertain  what  are  the  modes  and 
ways,  rules  and  establishments  of  the  sect  or 
denomination  of  Obristians  called  Baptists  or 
Antipaedo  Baptisfs. 

In  PeU  V.  Mercer,  14  R  L  412,  it  would  be 
necessary  "to  inquire  into  the  purposes  and 
uses  of  religious  worship,'*  according  to  the 
forms  of  the  Protestant  Episcopal  Church  in 
the  United  Slates  of  America. 

In  ShotweU  v.  mtt,  2  gandf.  Ch.  46,  7  L. 
ed.  501,  the  trustees  would  be  obliged  to  ascer- 
tain what  ministers  are  orthodox  and  whether 
they  are  in  limited  and  straitened  circum- 
stances. 

In  Camp  v.  Crocker,  54  Conn  21,  the  trus- 
tees are  to  ascertain  what  widows  in  the  town 
of  W.  are  indigent,  needy,  and  meritorious. 

In  SalUmgtall  v.  Sanders,  11  Allen,  446,  the 
trustees  will  have  to  apply  income  for  the  ed- 
ucation of  deserving  youth  and  of  course  must 
inquire  into  the  question  of  who  are  deserving 
or  not. 

In  Chambers  v.  St.  Louis,  20  Mo.  543,  the 
trustees  will  have  to  inquire  into  the  question 
of  who  are  poor  emigrants  and  travelers  com- 
ing to  St.  Louis  on  their  way  to  settle  in  the 
west. 

In  Sowers  v.  Cyrenivs,  80  Ohio  St.  20.  48 
Ara.  Rep.  418,  the  trustees  will  have  to  inquire 
into  the  doctrines  of  the  people  known  as 
Disciples  of  Chiist. 

In  Oooddl  V.  Children* s  Home  Union  Asso. 
of  Burlington  County,  20  N.  J.  Eq.  82,  the 
trustees  will  have  to  ascertain  who  are  the  de- 
serving poor  of  Mount  Holly. 

In  Heskeih  v.  Murphy,  36 "N.  J.  Eq.  304,  the 
trustees  must  ascertain  who  are  the  most  de- 
serving of  the  poor  of  the  city  of  Paterson. 

In  t^raus  v.  Goldsmit/t,  8  Sim.  614.  the 
trustees  must  select  ten  worthy  men  and 
among  them  one  must  be  a  learned  man. 

In  AttyOen.  v.  Lawes,  8  Hare,  32.it  will 
be  neccsstuy  for  the  trustees  to  inquire  into 
"the  apostolic  doctrines  brought  forward 
originally  by  the  late  Edward  Irving. 

In  McGord  v.  OcJUltrce,  8  Blackf.  15,  the 
trustees  must  ascertain  whether  the  youths  de- 
siring the  benefits  of  the  fund  are  pious  as 
well  as  indigent,  and  the  trustees  must  also 
ascertain  whether  they  strictly  adhere  to  the 
Westminster  Confession  of  Faith  in  its  literal 
meaning. 

In  Nash  V.  Morley,  6  Beav.  177,  the  trustees 
must  ascertain  whether  the  applicants  of  the 
testator's  bounty  are  pious  as  well  as  poor. 

The  trusts  concermng  the  poor  and  concern- 
log  the  publication  of  the  writings  are  valid. 

"If  an  estate  given  to  trustees  for  charity  is 
once  vested  in  them  for  a  lawful  purpose, 
all  unlawful  conditions,  limitations,  powers, 
trusts,  or  restraints  annexed  thereto,  as  direc- 
tions for  the  management  of  the  fund  and  not 
of  the  essence  of  the  gift,  will  fall  away  and 
be  simply  void,  leaving  the  estate  still  vested 
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in  the  trustees,  to  be  managed  in  a  legal  man- 
ner for  the  purposes  of  the  charity." 

Periy,  Tr.  §  788 ;  Philadelphia  v.  QireLrd^ 
45  Pa.  1. 

Stinesst  /.,  delivered  the  opinion  of  the 
court: 

At  the  October  term,  1800,  this  case  was  be- 
fore the  court  on  demurrer  to  the  bill.  17  R 
I.  806.  The  bill  is  brought  by  the  heirs  of 
Joseph  Greene  to  avoid  a  testamentary  trust, 
and  the  question  then  raised  was  whether  the 
gift  to  the  trustees  was  valid,  as  a  gift  to  char- 
itable uses.  We  held  that  it  was  not.  The 
case  is  now  before  us  on  bill,  answer,  and  evi- 
dence, and  the  same  question  is  again  urged, 
upon  an  exhaustive  review  of  authority.  It 
is  now  claimed,  upon  the  answer  and  eviaence, 
that  a  practice  of  hospitality  has  grown  up  in 
the  Society  of  Friends  in  freely  entertaining 
ministers  and  others,  members  of  the  society, 
coming  from  a  distance  to  attend  the  meet- 
ings, and  that  such  entertainment  is  furnished, 
not  as  simple  hospitality,  but  in  the  service  of 
religious  truth,  and  with  a  view  to  aid  the  re- 
ligious meetings.  It  also  appears  that  the  so- 
ciety is  accustomed  to  pay  from  its  treasury 
for  the  traveling  expenses  and  entertainment 
of  members.  Hence  it  is  claimed  that '"what 
the  society  itself  may  do  mav  also  be  done  by 
way  of  a  charitable  trust.  It  is  to  be  observed 
at  the  outset  that  a  relif^ious  society  may  do 
many  things  in  the  administration  of  its  own 
affairs,  usually  from  voluntary  contributions, 
which  would  not  support  a  charitable  trust  in 
perpetuity.  For  example,  it  is  not  uncommon 
for  such  societies  to  provide  excursions  or  pic- 
nics for  the  children,  but  it  could  hardly  be 
contended  that  a  gift  to  trustees  simply  for 
that  purpose  could  be  sustained.  Many  so- 
cieties procure  portraits  of  their  ministers,  and 
place  tablets  or  other  monuments  to  their 
memory,  but  these  things  would  not  fall  with- 
in any  recognized  division  of  charitable  trusts. 
A  society  has  necessarily  a  wide  discretion  in 
dealing  witli  its  own  funds,  wbicU  cannot  be 
made  the  criterion  of  a  valid  trust.  This  dis- 
tinction is  clearly  brouiiht  out  in  Dexter  v, 
Gardner,  7  Allen,  243.  where  it  was  held  that 
a  gift  to  a  religious  society  was  valid,  although 
it  might  be  used  for  the  purchase  and  repair 
of  burying  grounds,  because  all  the  objects  to 
which'a  society,  Xyy  the  usages  of  a  denomina- 
tion, may  appropriate  its  funds,  are  to  be  re- 
garded as  charitable,  when  similar  objects 
cannot  be  regarded  as  charitable  imder  a  secu- 
lar trust.  "As  the  gift  is  to  the  society,  for 
its  benefit,  it  is  not  within  the  rule  against 
perpetuities." 

The  respondents  in  the  present  case  admit 
that  a  gift  for  hospitality  alone  does  not  create 
a  valid  trust;  but  they  contend  that,  the  trust 
in  this  case  being  in  aid  of  the  religious  meet- 
ings of  the  society  of  Friends,  the  gift  is  really 
to  a  religious  use.  We  do  not  see  that  we  can 
adopt  this  view.  The  connection  between  the 
gift  and  the  result  to  be  secured  is  too  indi- 
rect, too  remote,  and  too  inconsequential. 
Suppose  a  gift  were  to  be  made  to  furnish  din- 
ners to  all  persons  attending  at  church,  or  to 
provide  ^fts  for  a  Christmas  tree,  in  the  hope 
of  inducing  thereby  a  larger  attendance  upon 
church  service.     We  could  not  hold  that  such 


420 


Rhodjb  Islahd  Sufremb  Coubt. 


!'.  gift  is  to  a  charitable  use.  It  would  be  benev- 
olence, rather  than  charity,  as  this  word  is 
understood  inlaw.  The  test  lies  in  the  con- 
trolling purpose,  as  shown  by  the  terms  and 
character  of  the  gift  The  practical  effect  of 
the  gift  in  question  is  simply  to  relieve  others 
from  extendinff  that  hospitality  which  it  is 
said  the  Friends  accept  as  a  part  of  their  re- 
ligious duty.  Its  controlling  purpose  is  to  in- 
sure a  continuance  of  such  hospitality  in  the 
house  where  the  testator  and  his  fathers  had 
dispensed  it  It  is  not  a  gift  to  the  society  it- 
self, for  its  work,  nor  to  trustees,  to  apply  to 
the  benefit  of  the  society,  nor  for  any  work  of 
religion  or  public  use,  but  for  private  enter- 
tainment only.  It  is  not  for  ministers,  nor  for 
the  poor,  but  for  all  "traveling  to  meetings  or 
otherwise  in  the  service  of  truth."  It  might 
be  administered,  consistently  with  the  terms 
of  the  will,  simply  for  the  benefit  of  those  who 
are  neither  ministers  nor  in  need,  who  might 
be  deemed  to  be  in  any  way  "in  the  service  of 
truth,"  whatever  that  phrase  may  mean.  It 
is  argued  that  all  meetings  of  Friends  are  in 
the  service  of  truth,  but  this  trust  is  not  con- 
fined to  those  attendhig  meetings.  Under  this 
will  the  trustees  might  provide  a  home  for  a 
traveling  author  engagea  in  writing  a  book  on 
the  doctrines  of  the  societv,  if  they  were  satis- 
fied that  he  was  engagea  "in  the  service  of 
truth,"  as  the  testator  defined  it;  and  other 
ways  are  equally  conceivable  in  which  the 
trustees  might  follow  the  terms  of  the  wUl  in 
the  line  of  pure  benevolence,  instead  of  a  trust 
for  religious  uses.  As  was  stated  in  Pell  v. 
Hfercer,  14  R.  I.  412, 442,  if  a  bequest  can,  con- 
sistently with  the  will,  be  applied  to  other 
than  charitable  uses,  the  bequest  is  invalid.  In 
that  case  the  testator  gave  a  portion  of  his 
property  "to  such  works  of  religion  or  benevo- 
lence" as  his  executors  might  select.  The 
court  held  that  if  the  alternative  of  benevolence 
were  to  be  taken  in  its  broad  sense  the  bequest 
would  be  invalid,  but  that  it  was  apparent 
from  other  directions  in  the  will  that  the  term 
was  used  in  a  restricted  and  narrower  sense, 
as  synonymous  with  "charity."  In  the  pres- 
ent case,  however,  the  general  intent  is  so 
specifically  set.out  that  we  cannot  restrict  the 
provisions  to  a  purely  charitable  use.  The 
trouble  does  not  lie  in  the  uacertainty,  but  in 
the  very  definiteness,  of  the  will.  The  testa- 
tor has  made  it  clear  that  he  desired  and  in- 
tended to  continue  to  keep  his  house  open  for 
the  reception  and  entertainment  of  all  who 
might  be  deemed  to  be  engaged  in  the  service 
of  truth,  in  the  same  manner  that  he  and  his 
ancestors  before  him  had  dispensed  their  hos- 
pitality. This  is  the  main  purpose  of  the  will, 
to  which  all  other  directions  are  subordinated. 
We  are  constrained  to  say  that  this  is  a  bequest 
merely  for  hospitalitv,  and  not  to  a  religious 
or  charitable  use.  An  expectation  that  this 
may  result,  in  some  indirect  and  indefinite 
wny,  to  the  benefit  of  a  religious  society,  does 
not  change  its  essential  character,  nor  warrant 
our  holding  it  to  be  a  charity.  There  must  be 
some  limit  in  the  interpretation  of  a  trust, 
more  definite  than  the  fervid  fancy  of  a  judge. 
If  this  trust  is  sustainable,  it  is  difllcult  to 
conceive  of  a  trust  in  any  way— however  re- 
motely—connected with  religion  or  education 
which  would  not  be  equally  so.  We  know  of 
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no  definition  of  a  legal  charity  more  kccurate, 
concise,  and  comprehensive  than  that  given  by 
Mr»  Justice  Gray  in  Jackson  y.  FkiUipB,  14  Al- 
len, 589,  656:  "A  charity,  in  the  legal  sense, 
may  be  more  fully  defined  as  a  gift  to  be  ap- 

glied,  consistently  with  existing  laws,  for  the 
enefit  of  an  indefinite  numter  of  persons, 
either  by  bringing  their  minds  or  hearts  under 
the  influence  of  education  or  religion;  by  re- 
lieving their  bodies  from  disease,  suffering,  or 
constraint;  by  assisting  them  to  establish  them- 
selves in  life;  or  by  erecting  or  maintaining 
public  buildines  or  works,  or  otherwise  less- 
ening the  burden  of  government  It  is  im- 
material whether  the  purpose  is  called  chari* 
table  in  the  gift  itself,  if  it  is  so  described  as 
to  show  that  it  is  charitable  in  its  nature." 
We  do  not  see  how  it  can  be  claimed  that  this 
gift  falls  within  either  of  these  divisions  of  a 
charity,  without  giving  a  wide  range  to  the 
imagination,  in  the  hope  of  drawing  therefrom 
some  ulterior  and  possiblv  resultant  benefit, 
which  the  testator  himself  has  not  disclosed. 
Undoubtedly,  if  a  general  charitable  interest 
be  disclosed  in  the  will,  the  gift  will  be  sup- 
ported, even  though  the  particular  mode  of 
administering  the  trust  pointed  out  by  the  tes- 
tator may  be  ineffectual  But  this  general  in- 
tent is  to  be  found  in  the  will  itself.  In  the 
will  before  us  we  can  find  no  such  general  in- 
tent. The  idea  of  the  testator  was  not  to  fur- 
nish funds  for  the  use  or  benefit  of  any  of  the 
local  or  general  meetings  of  Friends,  nor  for 
poor  among  their  number,  for  fear  that  such 
beneficiaries  might  become  apostate;  but  his 
primary  and  predominating  purpose  was  to 
provide  entertainment,  in  a  merely  private  way, 
for  those  who  should  be  acceptable  to  his  trus- 
tees on  account  of  their  soundness  in  faith. 
The  gift  is  not,  in  general  intent,  for  the  bene- 
fit of  the  society  of  Friends;  for  in  the  in- 
structions to  his  trustees  he  contemplates  the 
contingency  that  the  society  may  become  so 
largely  affected  by  apostacy  from  the  faith 
that  true  believers  will  be  deprived  of  their 
membership,  *'and  as  it  were,  driven  into 
the  wilderness."  But  still  the  trustees  "are 
to  follow  the  original  principles  of  truth  in  the 
application  of  the  benefits  of  this  trust,  with- 
out regard  to  the  outward  appearance,  mere 
name,  lifeless  profession,  numbers,  or  major- 
ity of  such  apostates."  Neither  is  the  gift  for 
the  teaching  or  preaching  of  the  gospel,  or 
for  any  religious  use  other  than  what  his  trus- 
tees may  deem  to  be  comprehended  in  the 
vague  expression,  "in  the  service  of  truth." 
whicL  the  answer,  by  substituting  a  conject- 
ural motive  for  the  thing  itself,  makes  the 
equivalent  of  simple  hospitality.  But  what  is 
the  "application  of  the  benefits  of  this  trust" 
wLich  the  testator  directed?  Nothing  but  the 
entertainment  of  traveling  Friends  whose  be- 
lief is  similar  to  his  own.  The  many  pious 
expressions  in  the  will,  and  the  ardor  for  what 
he'  calls  "the  truth,"  may  lead  a  superficial 
reader  to  mistake  the  pious  expressions  for  the 
object  aimed  at;  but  a  close  analysis  shows 
clearly  that  what  he  was  aiming  at  was  not  the 
general  benefit  which  comes  from  religious 
teaching,  but  a  perpetuation  of  his  own  food 
will  to  orthodox  followers  of  the  faith,  whom 
these  pious  expressions  simply  point  out.  His 
desire  was  to  put  into  permanent,  concrete^ 
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«Dd  literal  form  the  Bentfment  of  the  patriarch: 
**A8  for  me  and  my  house,  we  will  serve  the 
Lord,"  Any  resort  to  the  doctrine  of  cy  prla, 
therefore,  so  as  to  turn  this  fund  to  the  benefit 
•of  the  religious  society  or  its  ministers,  would 
not  only  be  liable  to  aid  the  teaching  of  doc- 
trine contrary  to  his  noUon  of  truth  by  a  so- 
4Hety  which  he  was  not  willing  to  trust, — a 
thing  which  he  sought  with  great  care  to  pre- 
vent,—but  it  would  be  turning  his  bounty  in 
a  direction  quite  different  from  the  plain  pur- 
pose of  his  will,  which  was  merely  that  of 
maintaining  a  long-established  hospice  for  or- 
thodox traveling  Friends.  Should  we  set  it 
apart  for  the  poor,  or  for  printing  religious 
books,  we  should  substitute  for  the  primary 
purpose  of  the  will  a  subordinate  and  condi- 
tional direction,  which  applies  only  to  a  pos- 
sible surplus  after  the  expenses  of  entertain- 
ment have  been  met.  In  our  view,  the  will 
does  not  disclose  a  general  intent  for  a  legal 
charity,  to  which  we  may  resort  to  support 
the  trust,  but  only  provides,  in  general  intent 
«nd  particular  direction,  for  a  continuance  of 
that  practice  of  hospitality  which  had  become 
the  tradition  of  his  bouse. 

Among  the  numerous  cases  cited  by  the 
respondents  we  find  no  decision  analogous  in 
fact  or  principle  to  a  trust  like  the  one  before 
tis.  Without  attempting  to  consider  the  cases 
Id  detail,  it  is  suflOicient  to  say  that  they  are  all 
cases  where  the  gifts  were  directly  and  ex- 
pressly for  recognized  religious  or  charitable 
uses;  for  building  parsonages;  for  the  repair 
of  churches;  for  support  of  ministers;  for  in- 
creasing the  salaries  of  those  in  need  of  assist- 
ance; for  the  poor;  for  the  ordinary  expenses 
of  a  parish  as  a  governing  bodv;  or  for  the 
maintenance  of  some  definite  work  akin  to  the 
purposes  of  a  religious  society,  where  the  gift 
-was  to  the  society  itself.  All  these  objects 
are  quite  distinguishable  from  that  coutaioed  in 
the  will  before  us.  The  case  which  most  nearly 
resembles  the  one  before  us  is  that  of  ShotttfeU 
V.  Mott,  2  Sandf.  Ch.  46,  7L.  ed.  501.  But  in 
that  case  the  trust  was  for  ministers  in  limited 
and  straitened  circumstances,  which  is  a  very 
<lifrereDt  trust  from  that  which  is  here  sought 
to  be  established.  Gratuitous  aid  to  the  needy 
Is  charity,-  but  the  same  thing  for  those  not 
ne^y  is  benevolence.  A  salary  may  be  pro- 
vided for  those  who  perform  some  religious 
service  or  expenses  in  lieu  of  salary,  and  hence 
it  is  ureed  that  entertainment  itself  may  be 
provided;  but,  even  so,  it  is  a  very  different 
thing  from  providing  for  the  entertainment  of 
others  simply  because  they  attend  a  meeting, 
or  in  some  other  way  are  deemed  to  be  "in  the 
service  of  truth."  We  see  nothing  in  the  pres- 
ent aspect  of  this  case  which  leads  us  to  any 
different  conclusion  in  regard  to  the  trusts 
from  that  declared  upon  the  demurrer  in  17 
R.  I.  806,  816,  or  which  calls  for  any  further 
discussion  of  the  law  relating  to  them.  We 
must,  therefore,  hold  that  the  trusts  in  this 
will  do  not  come  within  the  boundaries  of 
charitable  trusts. 

If  the  trust  is  invalid,  the  next  question  is 
whether  the  residuary  devisee  took  the  estate 
trader  the  residuary  clause  of  the  will,  or 
whether  it  passed  under  the  Statute  of  Descent. 
The  contention  in  behalf  of  the  representatives 
of  the  residuary  legatee  is  that,  as  the  trust  is 
19  L.  K.  A« 


Invalid,  the  gift  was  void,  and  so  the  same  as 
if  it  had  not  been  made,  and  therefore  the 
property  attempted  to  be  conveyed  thereby 
falls  into  the  residue  of  the  estate.  The  resid- 
uary clause  was,  "all  the  rest  and  residue  of 
my  estate  and  effects,  of  every  kind  and  nat- 
ure, not  hereinbefore  disposed  of."  It  is  well 
settled  that  where  a  gift  is  made  upon  trusts 
which  are  void,  in  whole  or  in  part,  for  illegal- 
ity, a  trust  results  for  the  donor,  his  heirs  or  le- 
gal representatives,  if  the  property  is  not  other- 
wise disposed  of;  but  the  question  remains 
whether,  as  to  real  estate,  the  trust  results  to 
the  heirs  or  to  the  residuary  devisee.  Perry, 
Tr.  4th  ed.  §§  160,  160a;  Church  y.  Church, 
15  R  I.  188.  It  is  to  be  observed  that  this 
will  has  practically  two  residuary  clauses.  It 
starts  out  by  giving  all  "real  and  personal  es- 
tate whatsoever,  and  wheresoever  to  be  found," 
to  the  trustees;  then  gives  certain  special  lega- 
cies, ending  with  the  residuary  clause  above 
quoted.  The  devise  might  be  treated  as  resid- 
uary in  its  inception,  which  therefore  could 
not  fall  into  the  residue.  But,  taking  the 
question  in  its  broader  aspect,  we  think  it  is 
clear  that  the  residuary  devisee  in  this  case 
does  not  take  upon  the  failure  of  the  trust. 
This  will  was  made  in  1889,  and  the  testator 
died  in  1840,  before  the  statute  allowing  the 
devise  of  after-required  real  estate.  Since  the 
passage  of  such  statutes  there  has  been  much 
question  whether  a  distinction  between  lapsed 
legacies  and  lapsed  devises  still  holds.  How- 
ever this  may  be,  there  seems  to  be  little  doubt 
that  prior  to  the  statutes  the  estate  descended 
to  the  heir  upon  a  void  devise.  4  Kent,  Com. 
12th  ed.  *541;  2  Redf.  Wills,  2d  ed.  115;  Per- 
ry, Tr.  §  160a/  2  Wnshb.  Real  Prop.  ♦692;  13 
Am.  &  Eng.  Encyclop,  Law,  51;  Schouler. 
Wills,  521.  This  question  baa  been  so  much 
discussed  that  it  is  not  necessary  now  to  re- 
view the  cases,  nor  to  decide  upon  the  effect 
of  the  statute.  We  think  the  weight  of  au- 
thority is  that  the  interest  in  the  real  estate, 
which  failed  under  this  will,  passed  to  those 
entitled  to  the  estate  under  the  Statute  of  De- 
scent, and  not  to  the  residuary  legatee. 

In  the  matter  of  account,  as  the  complain- 
ants have  so  long  stood  by.  and  allowed  the 
trustees  to  administer  the  estate  in  good  faith 
upon  what  they  believed  to  .be  a  valid  trust, 
we  think  the  trustees  should  not  be  chargeable 
with  expenditures  made  by  them  in  the  proper 
execution  of  the  trust,  as  directed  by  the  will, 
down  to  the  time  of  the  filing  of  this  bilL 

Tillinghast,  /.,  dissenting: 

1  am  unable  to  concur  in  the  opinion  of  my 
associates  in  this  case,  and  will  state  my  grounds 
of  dissent. 

The  will  of  Joseph  Greene,  together  with 
the  evidence  submitted,  shows  that  he  was  a 
very  religious  man,  a  leading  member  of 
the  society  of  Friends,  commonly  called 
"Quakers, '  and  exceedingly  zealous  for  the 
promotion  of  the  truth,  as  understood  and 
practiced  by  the  early  Friends,  and  that  his 
leading  and  controlling  purpose  in  the  making 
of  his  will  was  to  apply  his  estate  to  the  sup- 
port and  advancement  of  that  form  of  relig- 
ion. So  intent  was  he  on  impressing  the  fact 
upon  those  who  should  have  the  execution  of 
his  will  that  the  instrument  abounds,  and  is 
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even  redundant,  with  pious  expressions  and 
Scriptural  quotations,  setting  forth  in  unmis- 
takable lan^uaffe  his  religious  creed,  and  his 
earnest  desire  &r  its  propagation.  Indeed,  so 
prominent  is  this  feature  of  the  will,  that  even 
a  caBuol  reading  thereof  impresses  one  with 
the  fact  that  the  regnant  and  almost  overween- 
ing desire  of  the  testator  in  the  making  thereof 
was  to  foster  and  promote  the  primitive  doc- 
trines of  the  Quaker  religion.  Such  beine:, 
undoubtedly,  the  testator'sintention,  tben  the 
only  question  which  arises  is.  Did  he  carry  out 
this  intention  by  making  a  valid  bequest  to 
charitable  uses  ?  The  fourth  item  of  the  will« 
which  is  the  principal  one  in  question,  is  as 
follows  :  ''My  will  is  that,  after  the  decease  of 
my  sisters,  aoove  mentioned,  my  clock  shall 
continue  to  stand  where  it  now  does,  in  the 
southeast  corner  of  my  east  front  room,  and 
shall  be  kept  in  repair  by  my  trustees  above 
mentioned,  or  so   long  as  they   may   deem 

E roper  and  practicable.  And  further  my  will 
tthat,  inasmuch  as  my  house  has  been  open 
during  my  lifetime  (as  well  as  for  genera- 
tions back,  in  the  lifetime  of  my  ancestors  of 
the  same  name)  for  the  reception  and  entertain- 
ment of  ministers  and  others  traveling  in  the 
service  of  truth,  so  it  shall  continue  to  be 
a  place  for  the  reception  and  entertainment  of 
such  forever  in  conformity  with  the  preamble 
of  this,  my  last  will  and  testament,  and  in  the 
discretion  of  my  trustees.  And  my  will  fur- 
ther is  that  my  west  front  room  chamber  shall 
be  kept  in  constant  readiness  to  lodge  such 
persons  as  shall  cross  over  or  visit  this  island 
in  the  course  of  their  labours  in  the  gospel  of 
Christ,  and  others  who  are  not  ministers,  but 
who  are  traveling  to  meetings  or  otherwiiie  in 
the  service  of  truth,  and  that  the  said  room 
be  kept  furnislied  with  two  good  bedsteads, 
two  beds,  two  bolsters,  and  two  pair  of  pil- 
lows, and  other  necessary  furniture."  A  chari- 
table  or  pious  gift  is  denned  to  be  "whatever 
is  given  for  the  love  of  God,  or  for  the  love 
of  your  neighbor,  in  the  catholic  and  uni- 
versal sense;  given  from  these  motives  and  to 
these  ends,  free  from  the  stain  or  taint  of 
every  consideration  that  is  personal,  private, 
or  selfish."  Vidal  v.  Girard,  43  U.  S.  2  How. 
127,  11  L.  ed.  205.  This  definition  has  been 
approved  by  the  Supreme  Court  of  Pennsylva- 
nia. Price  V.  Maxwell,  28  Pa.  23,  35.  Lard 
Camden  defines  a  charitable  gift  to  be  "a 
gift  to  a  general  public  use,  which  extends 
to  the  poor  as  well  as  to  the  rich."  Jones 
▼.  Williams,  Ambl.  651.  And  this  definition 
is  approved  by  Chancellor  Kent,  {Coggeehall  v. 
Pelton,  7  Johns.  Ch.  292,  294,  2  L.  ed.  297, 
298,)  and  by  the  Supreme  Court  of  the  United 
Stales,  {Pei-in  v. Carey,  65  U.  S.  24  How.  465. 
606,  16  L.  ed.  701.  711;)  Mr.  Justice  Gray,  in 
Jackson  y.  Phillivs,  14  Allen,  639.  556,  says : 
*'A  charity,  in  the  legal  sense,  may  be  more 
fully  defined  as  a  ^ift  to  be  applied,  con- 
sistentlv  with  existing  laws,  for  the  benefit 
of  an  Indefinite  number  of  persons,  either  by 
bringing  their  minds  and  hearts  under  the 
Influence  of  education  or  religion;  by  reliev- 
ing their  bodies  from  disease,  suffering,  or 
constraint;  by  assisting  them  to  establish 
themselves  in  life;  or  by  erecting  or  main- 
taining public  buildings  or  works,  or  other- 
wise lessening  the  burdens  of  government." 
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A  gift  for  the  promotion  of  any  lawful  form 
of  religion  is  doubtless  a  valid  gift  to  chari- 
table uses.  2  Perry,  Tr.  §  701,  and  cases  cit- 
ed; 8  Am.  &  Enff.  Encyclop.  Law.  p.  180, 
chap.  Trusts  for  Seligiotu  Purposes,  and  cases 
cited. 

The  religion  tauffht  and  practiced  by  the 
society  of  Friends  is.  and  always  has  been, 
recognized  in  this  state  as  a  lawful  form  of 
religion;  and  it  seems  to  me  that  the  bequest 
above  set  out.  in  so  far.  at  any  rate,  as  the 
principal  object  sought  to  be  obtained  is  con- 
cerned, is  in  fact  and  in  law  what  it  was 
clearly  intended  by  the  testator  to  be,  name- 
ly* ft  ^ft  for  the  promotion  of  the  Quaker 
religion,  and  hence  a  good  and  valid  chari- 
table gift.  The  practical  effect  of  said  be- 
quest was  to  directly  aid  in  the  accomplish- 
ment of  a  charitable  object.  The  furnishing 
of  a  comfortable  and  convenient  stopping 
place,  together  with  necessary  subsistence, 
for  ministers  and  others  of  the  Quaker  faith, 
while  traveling  in  the  service  of  truth,  was 
certainly  promotive  of  that  faith.  It  was 
precisely  equivalent  to  a  contribution  of  money 
or  other  property  of  the  same  value,  to  said 
cause.    The  schedule  produced   in  *evidence 
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From  Records  cf  Meetinos  for  Buff eringut,  from  177S 
to  I8ia» 

In  Beoord  Book  from  1775  to  1793. 

Pase  TIL  Moses  FBmum,  one  of  the  Friends  ap* 
pointed  to  provide  horse  keeping  at  the  Yearly 
meetlnff  held  in  the  6th  mo.  last,  reports  that  the 
cost  of  horse  keeping  at  Smithfleld,  upper  house, 
amounts  to  about  seven  pounds,  ten  shiUmgs, 
which  sum  this  meeting  desires  the  Yearly  meet> 
1ng*s  Treasurer  to  pay  to  George  Arnold  in  order 
that  be  may  discharge  the  debt. 

Page  85.  At  a  meeting  for  Sufferings  held  aS 
Providence  the  10th  day  of  theSth  mo.  ITTIB. 

The  committee  appointed  in  the  4th  month  reports 
that  the  cost  of  horse  keeping  at  Smithfleld,  upper 
house,  in  the  time  of  the  last  Yearly  meeting 
amounts  to  three  pounds,  six  shiliings,  which  sum 
this  meeting  desires  the  Yearly  meeting^s  Treasurer 
to  pay  Bavid  Bufifum  in  hard  money. 

Ninth  day  of  the  6tb  mo.  1770,  Smithfleld.  This 
meeting  directed  the  Yearly  meeting's  Treasurer 
to  pay  Caleb  Aldrich  sixty  pounds  in  full  for  his 
account  of  horse  keeping  this  Yearly  meeting. 

At  a  meeting  for  SuflTerings  held  in  Smithfleld. 
lower  house,  the  7th  of  the  7th  mo.  1779,  David 
Buffum  informs  this  meeting  that  the  remaining 
expenses  for  horse  keeping  at  our  late  Yearly  meet- 
ing Is  sixty-three  pounds,  twelve  shillings.  L.  iC 
which  the  Treasurer  of  the  Yearly  meeting  is  di- 
rected pay  him. 

At  a  meeting  for  Sufferings  held  at  Providence 
the  8th  day  of  the  6th  mo.  1780: 

This  meeting  appoints  Isaac  Lawton  and  Jaoob 
Mott  to  procure  sufficient  horse  keeping  for  friends 
that  attend  it  (t  e.  the  Yearly  meeting  at  New- 
port.) 

At  a  meeting  for  Sufferings  held  In  Providence, 
I8thofUthmo.l780: 

The  committee  appointed  In  the  5th  month  to 
procure  accommodations  for  Friends  at  the  Yearly 
meeting,  reported 'that  they  had  settled  the  ao* 
counts  and  paid  the  same  amounting  to  fifty-two 
pounds,  ten  shillings,  twopence,  lawful  money  as 
by  the  account  on  nle,  which  sum  the  Yearly  meet- 
ing's Treasurer  is  directed  to  pay  the  Treasurer  of 
tbii  meeting,  he  having  paid  the  same  out  of 
money  in  his  hands. 

At  a  meeting  for  Sufferings,  held  in  Provldenoe 
the  18th  day  of  the  6th  mo.  1782: 

It  appoiring  to  this  meeting  that  from  the  r^ 
ducedstateof  Friends  at  Newport,  it  will  be  nec- 
essary that  further  provision  be  made  for  the  ao* 
commodatlon  of  Friends  at  the  Yearly  meeting 
than  the  members  there  can  reasonably  provide, 
Jacob  Mott   •   .   and  others   .   •   are  appointed  a 
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«how8  that  many  sums  of  money  have  been 
appropriated  out  of  the  treasury  of  the  society 
for  the  payment  of  the  travelinf^  expenses  of 
members,  and  for  their  entertamment  while 
attendinff  the  meetings  of  the  society.    This 

?iractice  has  existed  from  an  early  time.  These 
unds  were  not  funds  of  indiyidual  donors, 
who  could  do  as  they  chose  with  their  money, 
but  were  charitable  funds,  held  in  the  treas- 
Tiry,  for  the  purpose  of  being  applied  to  the 
refigious  or  charitable  uses  or  the  society.  It 
cannot  be  contended  that  the  practice  of  the 
society,  obs'  r ved  during  nearly  all  its  his- 
tory, was  illegal,  nor  that  the  meetings  for  suf- 
ferings, composed,  as  it  always  was,  of 
the  leading  members  of  the  society,  was 
gliilty  of  a  breach  of  trust,  and  of  a  misap- 
plication of  the  funds  of  the  society ;  and 
If  it  is  lawful  to  apply  the  money  of  the 
aociety  for  the  above-named  purposes,  then 
it  was  equally  lawful  for  the  testator  to 
make  a  similar  application  of  his  prop- 
•erty.  If  the  yearly  meeting  could  legally 
pay  out  of  its  treasury  the  sums  requisite 
for  the  reception  and  entertainment  of  minis- 
ters and  others  attending  the  meetings,  surely 
Joseph  Greene,  the  testator,  could  offer  the 
hospitalities  of  his  estate  for  the  reception  and 
entertainment  of  ministers  and  others,  travel- 
ing in  the  service  of  truth,  or  attending 
the  meetings  of  the  society.  If  one  is  a  valid 
appropriation,  then  so  is  the  other.    It  is  im- 


possible for  me  to  draw  any  sound  distinction 
between  the  two  cases.  See  Magill  v.  Brown^ 
Brightly  (Pa.)  848,  note:  WrigJit  v.  MeViodUi 
EpTaeopal  Church  Trustees,  Hoffm.  Ch.  202,  6 
L.  ed.  1115.  In  SJiotwtU  v.  Mott,  2  Sandf.  Ch. 
46,  7  L.  ed.  501,  it  was  held  that  the  income 
of  a  trust  fund  could  be  distributed  and  divided 
under  the  direction  of  the  New  York  vearly 
meeting  of  Friends,  called  '*  Orthodox,*^  unto 
and  among  such  orthodox  ministers  of  said 
society,  in  limited  and  straitened  circum- 
stances, especially  those  who  travel  in  the  min- 
istry, as  the  said  meeting,  by  its  committee, 
should  for  that  purpose  name  and  designate. 
The  following  illustration  given  by  the  coun- 
sel for  the  respondents  in  their  brief  is  apt  and 
to  the  point:  "Suopose  two  duly  accredited 
ministers  from  the  xsew  York  yearly  meeting 
are  on  their  Journey  to  the  New  England 
yearly  meeting,  at  Newport.  The  trustees  of 
the  fund  above  mentioned  have  furnished  one 
with  money  for  his  journey,  as  they  lawfully 
might,  under  the  above  decision.  They  cross 
the  ferry  from  the  west  side  on  to  Canonicut. 
The  one  who  has  the  money  stops  at  a  house 
near  the  Greene  farm  for  the  night,  and  pajrs 
his  fare  out  of  the  funds  furnished  him.  This 
is  all  legal  aud  proper,  and  the  New  York 
court  of  chancery  has  so  decided.  The  other 
minister  has  no  trust  funds.  He  must  look 
for  chance  hospitality,  or  pay  for  his  night's 
lodging  from  his  own  meana    Suppose  he 


committee  to  take  up  such  a  number  of  houses  as 
they  judge  will  be  suiBcleDt  to  victual  and  lodge 
the  Friends  that  may  attend  the  Yearly  meetlDg, 
and  to  furnish  the  families  with  money  for  neo- 
eaeary  provisions  and  lodgings,  and  to  do  and  trans- 
act that  business  with  the  assistance  of  other 
Friends  thereaway  whom  they  may  call  upon. 

At  a  meeting  for  SufferlDgs  held  at  Providence 
the  l«th  day  of  the  5th  mo.  1783: 

Our  friends  Jacob  Mott  and  Joseph  Mitchell  are 
appointed  to  take  the  necessary  care  for  the  ao- 
oommodatlon  of  Friends  at  the  Yearly  meeting,  to 
<»il  on  suitable  Friends  at  Rhode  Island  for  as- 
sistance, and  the  Treasurer  of  the  Yearly  meeting 
for  money,  and  to  conduct  the  matter  according  to 
the  direotioDS  of  the  committee  for  this  service  last 
vear,  they  to  report  to  this  meeting  after  the 
Tearly  meeting  as  soon  as  may  be. 

Fourth  mo.  ITSi,  Fifteenth  day,  met  by  adjourn- 
ment. 

This  meeting  understanding  that  two  Friends 
from  this  Yearly  meeting  with  proper  certificates 
for  traveling  into  foreign  parts  in  the  service  of 
truth,  not  having  been  provided  with  the  neces- 
aary  means  of  defrasring  the  expenses  of  their 
passage,  Friends  of  a  DcighborlDg  yearly  meeting 
have  been  under  the  necessity  of  advancing  the 
same  for  them,  whereupon  Moses  Brown  and 
Thomas  Arnold  are  directed  to  receive  the  amount 
thereof  when  known,  of  the  Yearly  meeting^s 
Treasurer,  and  transmit  the  same  to  those  who 
have  advanced  it  for  th<^m. 

Ninth  of  5th  mo.  1785: 

Our  Frieoda  Thomas  Aldrich  rand  others),  are 
appointed  to  make  such  frugal  provisions  for 
friends  and  pasture  for  horses,  for  the  ensuing 
Yearly  meeting  on  Rhode  Island,  as  they  shall 
Judge  necessary,  and  to  lay  their  amount  of  the 
expense  before  a  future  sitting  of  this  meeting; 
and  the  Yearly  meeting^s  Treasurer  is  dh^cted  to 
furnish  them  with  such  a  sum  of  money  as  they 
think  necessary  for  the  purpose. 

At  a  meeting  for  Sufferings  held  at  Providenoe 
the  13th  of  the  8d  mo.  17S6: 

This  meeting  having- taken  into  weighty  consid- 
eration the  stibject  of  making  provision  for  hold- 
fng  the  next  Yearly  meeting,  also  the  state  of  the 
treoffury  fNote— a  school  at  Portsmouth  has  been 
established.)  it  is  our  sense  that  it  is  not  advisable 
to  make  provision  for  entertainment  as  of  late 
years,  and  the  Monthly  meeting  of  Rhode  Island  Is 
desved  to  make  such  provision  for  pasturing  of 
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horses  as  formerly,  nevertheless  to  lay  an  amount 
of  the  expense  thereof  If  they  think  proper  before 
the  next  Yearly  meeting.  And  the  clerk  is  direot- 
ed  to  forward  a  oopy  of  this  Minute  to  each  of  the 
Monthly  meetings  in  Rhode  Island  quarter. 

At  a  meeting  for  Sufferings  held  at  Dartmouth 
the  11th  of  the  10th  mo.  1786: 

Shubael  CofBn  and  Thomas  Richardson  Robin- 
son, the  Yearly  meetiug^s  committee  to  accom- 
pany our  friend  John  Townsend,  made  report  In 
writing,  as  follows:  ** According  to  appointment 
of  the  Yearly  meeting  held  at  Newport,  on  Rhode 
Island,  on  the  6th  mo.  last,  we  have  accompanied 
our  esteemed  friend  John  Townsend,  in  perform- 
ing his  religious  visits  to  Nova  Sootia  and  the 
island  of  St.  Johns,  and  herewith  enclose  an  ac- 
count of  the  expenses  and  charges  arising  on  the 
voyage,  amounting  to  slxtv-six  pounds,  ten  shill- 
Ings,  twopence;  the  Journal  of  our  particular  trav- 
els and  the  labors  and  reUglous  services  performed 
by  our  said  Friend  we  also  enclose  for  the  Meet- 
ing's perusal  and  satisfaction.** 

The  Yearly  meetmg's  Treasurer  is  directed  to 
pay  the  amount  of  the  said  expenses  as  It  comes 
into  his  bands  from  the  several  Quarterly  meet- 
ings. 

At  a  meeting  for  Sufferings  held  at  East  Green- 
wich for  New  England,  the  llih  of  the  4tb  mo.  1787: 

Xbe  making  provision  for  horse  pasture  during 
the  sitting  of  the  Yearly  meeting,  coming  under 
consideration;  and  this  meeting  not  having  suc- 
ceeded in  mir  request  to  Rhode  Isiand  Monthly 
meeting  last  year,  of  making  provision  as  for- 
merly and  as  circumstances  appear  there  is  not  a 
prospect  of  such  an  application  succeefling  at  this 
time,  we  think  best  to  recommend  the  subject  to 
the  particular  attention  of  Rhode  Island  Quar- 
terly meeting  and  to  desire  them  to  make  the 
necessary  provision  for  horse  keeping  during 
the  next  Yearly  meeting,  and  also  to  endeavor  to 
have  the  case  of  the  lot  heretofore  used  for  that 
purpose  looked  into,  stated  and  settled  with  Rhode 
Island  Monthly  meeting  or  have  the  same  laid  be- 
fore the  Yearly  meeting  in  order  that  the  diver- 
sity of  sentiments  respecting  the  right  to  the  use 
of  said  lot  be  removed  by  settlement  thereof  by 
some  suitable  Friends  abroad  or  otherwise  as  best 
wisdom  may  direct,  and  the  clerk  is  directed  to  lay 
a  copy  of  this  minute  before  Rhode  Island  Quar- 
terly meetinq:  to-morrow. 

At  a  meeting  for  Sufferings  held  at  Portsmouth 
the  6th  of  the  6th  mo.  1787: 
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stops  at  the  Greene  farm,  and  is  received  and 
entertained  without  charge,  under  the  pro- 
visions of  the  Greene  xvifi.  This  is  regular 
and  valid,  too.  If  the  one  board  of  trustees 
could  lawfully  furnish  a  minister  with  money 
to  pay  for  a  night's  lodging,  certainly  the  other 
board  of  trustees  could  furnish  lodging  and 
board  itself  to  the  minister  without  compensa- 
tion.'* I  fail  to  see  that  there  is  any  real  dis- 
tinction, in  point  of  law,  between  the  two 
cases.  The  means  by  which  the  cause  of  re- 
ligion may  be  fostered  and  promoted  in  the 
earth  are  innumerable.  But,  among  them  all, 
none  is  more  potent  than  material  aid  bestowed 
upon  those  who,  foregoing  the  pleasures  and 
emoluments  of  a  secular  life,  devote  their  time 
and  energies  to  the  dissemination  of  religious 
truth.  And  why  may  not  this  aid  be  fur- 
nished by  providmg  for  the  necessary  subsist- 
ence and  entertainment  of  those  who  are  trav- 
eling in  the  service  of  truth,  as  well  as  by 
building  churches  and  colleges,  paying  the 
salaries  of  missionaries,  or  contributing  in  any 
other  material  way  to  the  cause  of  religion? 
The  object  sought  and  obtained  in  each  case  is 
the  same.  One  man  accomplishes  it  by  giving 
his  money,  the  other  by  giving  the  use  of  his 
bouse,  and  furnishing  the  necessary  subsist- 


ence for  the  minister,  overseer,  or  missionarv, 
while  engaged  in  the  prosecution  of  his  work. 
An  examination  of  the  evidence  submitted, 
regarding  the  organization,  discipline,  and 
practices  of  the  society  of  Friends,  throws- 
much  light  upon  the  construction  and  proper 
understanding  of  this  will,  and  particularly  of 
that  part  thereof  now  under  consideration.  It 
appears  therefrom  that  the  duties  devolved 
upon  those  who  were  specially  charged  with 
the  management  of  the  affairs  of  the  society 
were  many  and  raried,  including,  as  they  did, 
not  only  the  oversight  of  the  society,  and  of 
the  individual  members  thereof,  in  spiritual 
and  religious  affairs,  but,  as  incidental  thereto, 
to  a  large  extent,  in  civil  and  secular  a£fairs  as 
well,  and  that  the  performance  of  these  duties 
necessitated  frequent  journeys  to  and  from  the 

g laces  of  meeting  (several  of  which,  it  should 
e  remembered,  were  in  the  neighborhood  of 
the  testator's  home,  and  that  in  going  to  and 
from  the  same  the  main  line  of  travel  passed 
near  his  house),  and  much  time  necessarily 
spent  while  holding  said  meetings.  Moreover, 
it  is  a  fundamental  doctrine  of  the  society  of 
Friends  that  no  minister,  elder,  or  overseer 
thereof  shall  be  entitled  to  compensation  for 
the  services  rendered  by  him.    The  hospitality 


IThe  visit  of  our  Friend  John  Townsend  and  the 
oommittee  of  the  Yearly  meeting  who  accompa- 
nied him  to  Nova  Scotia,  etc..  having  been  under 
conaideration  and  their  journal  read  up  to  our  sat* 
isf action,  the  same  is  referred  to  the  Yeariy  meet- 
ing, and  as  we  are  Informed  that  the  meeting  for 
Sufferings  at  Philadelphia  has  paid  thirty  pounds 
L.  M..  towards  the  account  of  the  expenses,  the 
Yearly  meeting*s  Treasurer  is  directed  to  settle  the 
remainder,  beinir  thirty  six  pounds,  ten  shillinffs, 
twopence,  if  not  already  done,  as  soon  as  may  be. 

At  a  meeting  for  Sufferings  held  at  Portsmouth 
on  Hhode  laland  for  New  England,  the  8ch  day  of 
the  6th  mo.  1791: 

It  appearing  necessary  to  this  meeting  that  some 
provisions  be  made  to  accommodate  Friends  at  the 
ensuing  Yearly  meeting.  Daniel  Howland.  Jun., 
Wm.  Botch.  Jun..  Jethro  Mitchell,  Levi  Hunt  and 
Wm.  Almy  are  appointed  to  take  the  necessary 
care  in  that  respect  and  report  the  expense  thereof 
to  this  meeting  as  soon  as  the  same  is  ascertained. 

At  a  meetinir  for  Sufferings  held  at  Newport  the 
16th  of  the  6tb  mo.  1791: 

The  committee  appointed  to  make  provisions  for 
the  accommodation  of  Friends  at  the  Yearly  meet- 
inff  report  that  they  have  expended  twenty-eix 
pounds,  five  shiilinffs.  three  and  a  half  pence,  which 
the  Treasurer  is  desired  to  pay  to  Wm.  Rotch,  Jun. 

At  meeting  at  Newport.  12th  of  6th  mo.  1792. 

The  committee  appointed  to  make  some  pro- 
vision for  the  accommodation  of  Friends  at  the 
Yearly  meetlnR  report  that  they  have  attended  to 
that  service  and  that  the  amount  of  the  expenses 
thereof  includmnr  two  pounds,  which  remained 
unpaid  of  the  esrpensc  of  last  year,  is  thirty-seven 
pounds,  fourteen  sbiUinffs,  nlnepence,  which  the 
Treasurer  of  the  Yearly  meeting  is  directed  to  pay 
to  Jethro  Mitchell,  and  the  derk  is  desired  to  give 
him  a  copy  of  this  minute. 

From  Recordf  of  New  England  Muting  for  Suf- 
feringa-^n  the  Record  Book  from  179S  to  18ia. 

1794. 

Page  4.  An  account  of  expenses  of  making  pro- 
visions for  the  accommodation  of  Friends  at  the 
time  of  the  last  Yearly  meeting,  exhibited  by 
Obadiah  WUlianM  and  by  him  acknowledffed  to  be 
received  of  WiUlam  Rotch,  Jun'r  was  presented 
to  this  meeting,  the  amount  thereof  being  thirty- 
seven  pounds,  one  shilling,  eight  roence,  the  Treas- 
urer of  the  Yearly  meeting  is  directed  to  repay 
William  Rotch,  Jun'r  or  order. 

Pafre  15.  The  committee  appointed  to  make  the 
necessary  provision  for  the  accommodation  of 
Friends  at  the  late  Yearly  meeting,  report  the  ex- 
penses to  have  been  forty-two  pounds,  five  shill- 
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Ings,  which  the  Treasurer  is  directed  to  pay  Wm. 
Botch.  Jun*r. 

Page  2L  For  the  accommodation  of  Friends 
during  the  Yeariy  meeting  at  Newport,  our 
Friends,  David  BulTum  and  Samuel  Thurston  ara 
appomted  for  that  service  and  to  call  for  such  fur* 
ther  assistance  of  Friends  as  may  be  necessary. 

Page  22.  Provision  made  for  the  accommoda- 
tion of  Friends  amounted  to  sixty  pounds,  six 
shillings,  ninepenoe. 

Page  41.  1797.  Paid  for  the  accommodation  of 
Friends  at  Yearly  meeting,  sixty-two  pounds,  on* 
sliillJnflr,  sevenpence. 

Page  54.  1706.  Wm.  Botch  in  behalf  of  the  oom- 
mittee appointed  at  last  Yearly  meetinff,  to  make 
provision  for  Friends  who  misht  be  engaged  to 
travel  on  a  reliffious  account  as  is  therein  ex- 

1)re8Bed,  reported  an  account  of  those  expendlturea 
ast  year,  which  being  approved,  the  balance  of 
two  hundred  seventy-nine  pounds,  the  Treasurer 
is  directed  topay  to  nim  or  order. 

PaireSl.  1798.  David  Buff um,  one  of  the  Yearly 
meeting^  committee  for  that  purpose,  reported 
an  account  of  the  expenses  that  had  accrued  un- 
der the  minute  of  the  Yeariy  meeting,  for  making 
provision  for  Friends  who  travel  on  a  religious  ac- 
count, amounting  to  fifty-eight  pounds,  fourteen 
shilllnffs,  which  k)eing  approved,  the  Treasurer  ia 
directed  to  pay  the  same  to  him  or  his  order. 

Page  83.  iSW.  Thomas  Botch,  one  of  the  Yearly 
meeting  committee  for  making  provision  for 
Friends  who  might  travel  on  a  religious  account 
agreeably  to  said  conclusion,  present  an  account  of 

S  127.66.  which  being  approved,  the  Treasurer  ia 
irected  to  pay  the  same. 

Page  109.  Committee  at  liberty  to  draw  on 
Yearly  meet1ng*s  Treasures  to  the  amount  of  $900 
for  the  accommodation  of  Friends. 

Page  113.  1803.  Cost  of  making  provision  for 
Friends  during  Yearly  meeting,  $468.85. 

Page  154.  1811.  Expense  of  accommodating 
Friends  at  Yearly  meeting.  $798JS5. 

Page  185.  1816.  An  account  was  presented  from 
Abishai  Bunker,  one  of  the  committee  appointed 
at  the  Yearly  meeting  to  assist  in  making  pro- 
vision for  the  accommodation  of  the  Friend  whosa 
concern  to  make  a  religious  visit  to  Friends  in 
Europe,  was  approved  by  that  meeting,  amount- 


qualify  her  to  obtain  a  passage  to  Liverpool,  which 
the  Treasurer  of  the  Yearly  meeting  is  desired  Uy 
pay  to  SamM  Bodman,  with  the  foregoing  amount 
of  $12.50  for  printing  the  Yearly  meeting  Epistto. 
(Page  199, 200.)  Addl  tional  expenses  of  the  Fnend*» 
passage  to  Europe,  $182.17. 
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proyided  by  tbe  testator  for  such  persoDs  was 
therefore  a  most  efficient  adjunct  to  the  dis- 
■emination  of  the  truth.  But  it  was  evidently 
not  hospitality,  as  such,  which  the  testator  in- 
tended to  provide,  but  hospitality  as  a  means 
to  an  end;  the  hospitality  being  entirely  sub- 
sidiary to  the  accomplishment  of  the  main  ob- 
ject, the  propagation  of  the  "truth;"  hospitality 
to  the  servant,  not  for  the  servant's  sake,  but 
for  the  sake  of  the  Master  whom  he  served,  and 
to  enable  him  to  render  the  service.  In  short, 
the  hospitality  proyided  for  was  merely  one  of 
the  agencies  which  the  testator  directed  to  be 
employed  for  the  dissemination  of  the  truth, 
—charitable  hospitality.  The  motive  which 
inspired  the  gift  was  not  personal  or  selfish, 
but  pious  and  charitable.  The  languaee  of  the 
testator  leaves  no  doubt  as  to  this.  He  says: 
"And  my  will  and  inteht  is  that  such  part  of 
the  estate  which  has  been  (thro'  divine  favor) 
bestowed  on  me,  and  which  is  hereinafter  de- 
scribed, shall,  according  to  the  directions, 
limitations,  and  instructions  hereinafter  eiven, 
be  singly,  strictly,  and  faithfully  applied  only 
in  the  service  of  the  same,  and  (as  far  as  may 
or  can  be  the  case)  to  the  honor  and  spread 
thereof,  and  to  the  comfort  and  relief  of  such 
persons  as  are  and  shall  be  true  and  practical 
believers  in,  living  witnesses  of,  and  faithful 
standard  bearers  and  testimony  bearers  to  and 
for  the  same  divine,  eternal  truth,  above  men- 
tioned, forever."  From  bis  standpoint,  the 
acceptance  of  the  truth,  as  he  understood  it, 
was  the  tine  qua  non  of  all  right  living.  To 
bim  there  was  evidently  but  one  true  religion, 
and  that  was  the  primitive  Quaker  religion. 
Whoever  labored  for  its  advancement  was 
laboring  "in  the  service  of  truth."  The 
reception  and  entertainment  which  the  testator 
provided  for  in  his  will  was  for  those  "travel- 
ing in  the  service  of  truth,"  and  there  can  be 
no  question  as  to  what  he  meant  in  the  use  of 
this  term.  He  uses  the  word  "truth  "  as  tlie 
Quaker  writers  use  it, — as  a  general  word, 
comprising  the  whole  system  of  niith,  doctrine, 
and  practice  held  or  observed  by  the  society. 

That  a  gift  for  hospitality  alone  does  not 
create  a  valid  charitable  trust,  no  one  will 
deny.  The  mere  exercise  of  benevolence  and 
liberality  is  not  charity.  But,  while  this  is 
so,  it  does  not  follow  that  charity  may  not  so 
underlie,  permeate,  and  control  hospitality  as 
effectually  to  transform  it  into  charity  itself. 
In  other  words,  where  it  is  clear,  as  in  this 
case,  that  the  testator  intended  only  the  ac- 
complishment of  a  charitable  end  by  the  use 
of  hospitality,  and  in  fact  accomplished  that 
end  thereby,  then  the  hospitality  becomes  a 
charity,  or  at  least  a  charitable  hospitality, 
wbirb  is  practically  the  same  thing.  Tbegih 
became  and  was,  in  the  circumstances  of  the 
case,  a  gift  to  a  definite  charitable  use,  and 
hence  was  a  valid  trust.  See  Be  Hewitt  v. 
Budepeth,  49  L.  T.  N.  8.  687.  In  PeU  v. 
Mereer,  14  R.  I.  413, 448,  Chief  Justice  Durfee, 
In  construing  the  bequest  made  by  the  testator 
••to  such  works  of  religion  or  benevolence  as 
my  executors,  after  full  consideration,  shall 
select,"  said:  "It  does  not  follow,  however, 
that  the  bequest  is  invalid  because  the  word 
•benevolence'  is  used;  for  the  question  is  a 
question,  not  of  language,  but  of  meaning;  and 
it  may  appear  by  the  context  of  the  will,  or 
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by  the  will  taken  as  a  whole,  that,  though  the 
word  'benevolence'  was  used,  the  only  thing 
which  was  intended  to  be  denoted  by  it  waa 
charity.  If  it  be  clear  that  this  was  the  mean- 
ing, toe  will  must  be  executed  in  accordance 
with  it"  But  it  is  objected  that  the  court 
cannot  enforce  such  a  trust,  because  it  cannot 
determine  who  would  be  entitled,  as  true 
believers,  within  the  meaning  of  the  will,  to 
the  benefits  thereof.  I  fail  to  see  any  serious 
difficulty  in  this  respect.  The  derlaration  of 
trust  referred  to  in  the  will  contains  sugges- 
tions concerning  the  class  of  persons  entitled 
to  the  hospitality  of  the  testator's  farm,  or 
other  benefits  of  the  will  The  declaration 
seems  to  establish  rules  as  to  the  eligibility  of 
the  beneficiaries  of  the  trust  The  rules  are 
simple.  The  benefits  of  the  trusts  are  for 
those  who  hold  to  the  ancient  principles  and 
doctrines  of  the  faith;  and  the  testator  refcrs^ 
to  certain  books,  and  especially  to  George 
Fox's  Journal,  Robert  Barclay's  Apology,  his 
Catechism  and  Confession  of  Failh.  and  his 
Anarchy  of  the  Ranters,  etc.,  as  works  con- 
taining the  principles  and  doctrines  of  the  so- 
ciety. In  other  words,  the  t)encfils  of  the 
trusts  are  for  that  class  of  Quakers  who  are 
orthodox,  and  holders  and  supporters  of  the 
ancient  principles  of  the  order.  The  object  is 
sufficiently  definite  so  as  to  shut  out  all  arbi- 
trary discretion  in  the  trustees.  Under  the 
decisions  relating  to  charitable  trusts,  it  seems 
to  me  that  it  is  perfectly  easy  for  a  board  of 
trustees  to  select  the  individuals  who  should 
receive  the  benefits  of  the  will,  and  that  a 
court  of  chancery  could  readily,  and  without 
difficulty,  regulate  and  supervise  the  acts  of 
the  trustees.  To  determine  who  are  orihodox 
Quakers,  under  the  will  of  the  testator,  would 
be  no  more  difficult  than  to  determine  who  are 
orthodox  Baptists,  Congregational ists.  Episco- 
palians, or  Presbyterians  of  the  pret^ent  day. 
Courts  of  law  are  presumed  to  have  the  ability, 
by  the  aid  of  testimony,  to  settle  all  questions,, 
brought  properly  before  them,  relating  to  hu- 
man rights  and  property.  They  have  the  right 
to  inquire  into  ana  pass  upon  the  faith,  doc- 
trines, and  practices  of  a  church,  or  of  any 
member  of  a  church.  This  power  has  never 
l>een  doubted.  Questions  have  arisen  as  to 
whether  the  judgments  of  the  ecclesiastical 
courts  are  binding  and  conclusive  upon  the 
civil  courts,  but  no  question  is  made  of  the 
power  of  a  court  in  cases  where  not  so  limited, 
as  well  as  a  strictly  ecclcsinstical  court,  to  act 
in  these  matters.  Hendrickson  v.  Shotwell,  1 
N.  J.  Eq.  577,  (decided  in  1833.)  is  a  leading 
case  upon  this  class  of  questions.  The  nomi- 
nal question  in  that  case  was  as  to  the  foreclos- 
ure of  a  mortgage.  There  had  been  a  division 
in  the  society  of  Friends  into  two  branches,— 
the  one  called  "Orthodox  Quakers,"  and  the 
other,  "Hicksite  Quakers;"  and  a  question 
arose  in  the  case  as  to  the  title  of  the  mort- 
gage. In  the  course  of  his  opinion,  Chirf  Jus- 
tice Ewing  says:  **I  hope  to  be  able  to  con- 
tinue and  close  this  investigation  without 
inquiry  into  religious  failh  or  opinions.  Not 
that  I  doubt  the  power  of  this  court;  for,  while 
I  utterly  disclaim  the  idea  that  this  court,  or 
any  court,  or  any  human  power,  has  a  right 
to  enforce  a  creed,  system  of  doctrine,  or  be- 
lief on  ony  man,  or  to  require  him  to  assent  to 
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any  prescribed  system  of  doctrine,  or  to  search 
out  nis  belief  for  the  purpose  of  restrainioff  or 
punishiDg  it  in  any  temporal  tribunal,  I  do 
most  unquali^edly  assert  and  maintain  the 
power  and  right  of  this  court,  and  of  every 
court  in  New  Jersey,  to  ascertain,  by  compe- 
tent evidence,  what  arc  the  religious  principles 
of  acv  man  or  set  of  men,  when,  as  may  fre- 
quently be  the  case,  civil  rights  are  thereon  to 
depend,  or  thereby  to  be  decided.  In  a  greater 
or  less  degree,  it  is  done  dailv."  S/iottoeU  v. 
Eendnckson,  1  N.  J.  Eq.  683.  And  Justice 
Brake,  in  his  opinion  in  the  same  case,  (page 
610,)  says:  **This  court  may,  surely,  inquire 
into  the  badges  of  distinction  by  which  the  so- 
ciety of  Friends  are  known;  and,  if  they  are 
characterized  by  established  doctrines,  we  may 
inquire  what  those  are,  and  whether  they  be- 
long to  one  or  both  of  these  parties.  This 
power  is  distinctly  laid  down,  in  a  recent  case 
before  the  house  of  lords,  in  which  Lord  Cfum- 
cellor  EldoD  says:  *It  is  true  the  court  can- 
not take  notice  of  religious  opinions,  with  a 
view  to  decide  whether  they  are  right  or 
wrong,  but  it  may  notice  them  as  facts  point- 
ing out  the  ownership  of  property.'  Craiff- 
dalliey,  Aikman,  1  Dow.  1;  Foley  v.  Wontner^ 
2  Jac.  &  W.  248;  AttyOen,  v.  Pearson,  8 
Meriv.  412,  419;  Com.  v.  Jarrett,  7  8erg.  & 
R.  460;  Smith  v.  Smith,  8  Desauss.  557." 
And  the  justice  further  says,  (page  679:)  "If 
a  fact  be  necessary  to  be  ascertained  by  this 
court  for  the  purpose  of  settling  a  Question  of 
property,  it  is  its  duty  to  ascertain  it:  and  this 
must  be  done  by  such  evidence  as  the  nature 
of  the  case  admits  of."  And  Justice  Drake,  in 
his  opinion,  inquires  minutely  into  the  peculiar 
faith  and  doctrines  of  the  Quakers,  and  into 
the  mode  of  their  organization.  Vide,  pages 
671-677.  In  Potter  v.  Tfiornton,  7  R.  L  252, 
the  trustees  must  ascertain  what  are  the  modes 
and  ways,  rules  and  establishments,  of  the  sect 
or  denomination  of  Christians  called  * 'Bap- 
tists" or  "Antipaedo  Baptists."  They  must  in- 
quire into  the  principles  of  the  doctrine  of 
Christ  laid  down  in  the  first  and  second  verses 
of  the  sixth  chapter  of  St.  Paul's  Epistle  to 
the  Hebrews;  and  the  trustees  must  find  a  so- 
ciety holding  these  views,  who  have  adopted 
the  above  modes  and  ways,  rules  and  establish- 
ments, and  who  hold  strictlv  to  the  above 
principles.  In  case  proceedings  should  be 
commenced  against  the  trustees,  charging  them 
with  a  misapplication  of  the  trust  estate,  it 
would  be  necessary  for  the  court  to  inquire  in- 
to these  questions;  and,  if  there  was  a  society 
worshiping  in  the  meeting  house  in  Question, 
it  would  have  to  inquire  into  the  faith'of  those 
worshipers,  so  as  to  determine  whether  the 
faith  was  in  correspondence  with  the  terms  of 
the  oriffinal  trusts.  In  Pell  v.  Mercer,  supra, 
it  would  be  necessary  for  the  trustees,  under 
the  fourth  section  of  the  Mercer  will,  "to  in- 
quire into  the  purposes  and  uses  of  reli^ous 
worship,"  according  to  the  forms  of  the  Prot- 
estant Episcopal  Church  in  the  United  States 
of  America.  It  would  be  necessary  for  the 
trustees,  under  the  tenth  section  of  the  Mercer 
will,  to  select  such  poor  students  as  have  passed 
through  some  of  the  public  schools  with  the 
best  reputation  for  character  and  ability:  and, 
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upon  any  question  concerning  the  administra- 
tion of  the  trust  being  made,  the  court  would 
be  bound  to  Inquire  Into  the  above  matters. 
See  also  Derby  v.  Derby,  4  R.  L  414;  Rhods 
Island  Hospital  Trust  Go.  v.  Olney,  14  R  L 
449;  Going  v.  Emery,  16  Pick.  107,  26  Am. 
Dec.  645;  BarUyA  Wood,  8  Cush.  480;  fi^^ 
weU  V.  MoU,  2  Ssndf.  Ch.  46,  7  L.  ed.  501; 
Camp  V.  Crocker,  54  Conn.  21;  Burr  v.  Smith, 
7  Vt.  241,  29  Am.  Dec.  154;  SaUonetaU  v. 
Sanders,  11  Allen,  446;  Chambers  v.  St,  Louis, 
29  Mo.  648;  Sowers  v.  Oyrenius,  89  Ohio  St 
29,  48  Am.  Rep.  418;  Heaketh  y.  Murphy,  86 
N.  J.  Eq.  804;  Nash  v.  Morley,  5  Beav.  177; 
Morville  v.  Fowle,  144  Mass.  109;  Glaypool  y. 
Noreross,  42  N.  J.  Eq.  545;  Miller  v.  Teaehout, 
24  Ohio  St.  525;  Atty-Qen.  v.  Wallace,  7  B. 
Mon.  611;  Lamb  r,  Cain,  129  Ind.  486,  509, 
510,  14  L.  R  A.  518.  A  bequest  which  was 
evidently  intended  by  the  testator  to  be  for  a 
charitable  use  will  be  sustained,  if  possible; 
and  it  will  never  be  construed  to  be  absolutely 
void  for  uncertainty,  but  from  necessity.  If 
it  is  possible  to  reduce  it  to  a  certainty,  it  will 
be  sustai  ned.  Ut  res  magis  taleat  guam  pereat. 
Bristol  y.  Ontario  OipJian  Asylum,  60  Conn. 
472;  Piper  v.  Moulton,  72  Me.  165,  159;  Almy 
V.  Jones,  17  R  I.  265,  12  L.  R.  A.  414;  PM  v. 
Mercer,  supra.  In  Jackson  v.  Phillips,  supra. 
Judge  Gray  says:  "By  the  law  of  this  com- 
monwealth, as  by  the  law  of  England,  gifts  to 
charitable  uses  are  highly  favored,  and  will  be 
most  liberally  construed,  in  order  to  accom- 
plish the  intent  and  purpose  of  the  donor;  and 
trusts  which  cannot  be  upheld  in  the  ordinary 
cases,  for  various  reasons,  will  be  established 
and  carried  into  effect  when  created  to  sup- 
port a  gift  to  a  charitable  use." 

Moreover,  in  the.  case  at  bar,  the  fact  that 
the  trusts  created  by  the  will  in  question  have 
been  administered  for  more  than  half  a  cen- 
tury without  any  difficulty,  so  far  as  appears, 
is  certainly  pretty  good  proof  that  they  are 
sufficiently  definite  to  be  capable  of  execution. 
But  even  if  it  shall  be  found  to  be  impractica- 
ble, as  contended  by  the  complainant,  to  carry 
out  the  particular  intention  of  the  testator,  yet, 
it  being  perfectly  clear  from  the  will  that  there 
was  a  general  charitable  intention,  the  failure 
of  the  particular  intention  will  let  in  tlie  gen- 
eral intention,  and  the  court  can  exercise  its  cy 
prhs  power,  and  order  a  new  scheme  to  be  de- 
vised for  the  purpose  of  carrying  out  such  gen- 
eral charitable  intention.  Pell  v.  Mercer,  su- 
pra; Biscoe  y.  Jackson,  L.  R.  85  Ch.  Div.  460; 
Tyssen,  Charitable  Trusts,  p.  441.  The  trusts 
relating  to  the  clock  and  graveyard,  if  void, 
are  of  that  class  of  cases  wherein  the  amount 
required  for  the  support  thereof,  being  ascer- 
tainable, falls  into  the  residue  for  the  benefit 
of  the  other  charitable  trusts  of  the  will.  The 
other  trusts  have  already  been  held  to  be  good 
by  this  court.     Kelly  v.  NichoU,  17  R  I.  806. 

For  the  reasons  above  given,  I  am  of  the 
opinion  that  the  trusts  of  said  will  are  valid 
and  operative,  and  should  be  sustained.  In 
this  opinion  I  have  quoted  freely  from  the 
respondents'  brief,  as  it  contains,  in  my  Judg- 
ment, a  correct  statement  of  the  law  applictp 
ble  to  the  case. 
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1.  Tlietltle''toclrarehpiropertgrof  a  dip 
▼Ided  ogmfppegMtUm.  !•  In  that  part  of 

it,  whether  a  mlnoritj  or  iiiaJorlt7»  which  tSEoot- 
fag  in  harmony  with  iti  own  law;  and  the  eoolesl- 
aatical  laws,  usages,  customfl,  and  principles 
which  were  accepted  among  them  before  the  dis- 
pute began  are  the  standard  for  determining 
which  part^  is  right 

S*  It  Is  not  In  the  power  of  the  madorlty 
of  a  rellicions  society*  by  reason  of  a  change 
of  religious  ylews,  to  cany  a  property  which  has 
been  dedicated  to  the  church  to  the  support  of  a 
new  and  different  doctrine. 

3.  The  rule  of  deoonim  whleh  proTldes 
that  '*  all  qnestlong  eomln^  before  the 
ehoreh  In  order  shall  be  taken  np  and 
determined  by  a  majcyrity*  except  the  re- 
oeptton  of  members  in  the  church  and  appoint- 
fng  officers,**  does  not  change  the  rule  which 
prohibits  the  diversion  of  church  property  to 
uses  in  support  of  doctrines  different  from  those 
to  which  it  was  dedicated. 

<4«  The  majority  of  a  relli^^oiis  society 
are  estopped  from  claiming  that  they 
have  withdrawn  from  a  church  association 
and  are  therefore  not  subject  to  its  authority 
where  they  have  submitted  their  rights  to  the 
association  and  received  an  adverse  decision. 

4S«  The  decision  of  an  association  of 
cfanrches  to  which  both  factions  of  a 
ehnreh  belon^^lng  to  the  association 
have  submitted  their  claims*  even  if  it  is 
merely  advisory,  is  entitled  to  great  weight  in  the 
oourts  on  the  questions  of  religious  doctrine,  dis- 
cipline, faith,  and  practice. 

(March  IS,  1808.> 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Boone  County  in 
favor  of  defendants  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Se- 
rened, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  E.  NIblack,  Charles 
S.  Wesner  and  Thomas  W.  Lockhart 
for  appellants. 

JJessTi,  Terhnne  ft  Hlg^gflns  for  appel- 

HcCabe*  J.,  delivered  the  opinion  of  the 
<x>urt: 

This  was  an  action  for  the  recovery  of  the 
possession  of  real  estate  in  the  ordinary  form 
under  the  Code,  brought  by  appellants  ugainst 
the  appellees.  A  change  was  taken  from  the 
court  and  the  8i>ecial  judge  called  to  try  the 


NoTS.--On  the  question  of  the  power  of  courts 
to  decide  as  to  the  property  ri«rhts  of  religious  so- 
cieties, see  Mount  Zlon  Baptist  Church  v.  Whit- 
more  (Iowa;  18  L.  EL  A.  198,  and  note;  Einley  v. 
Brent,  11  L.  R.  A.  a4, 15  Ya.  L.  J.  64. 

For  fiote  on  the  question  of  civil  power  to  review 
«zeommunioation  of  a  church  member,  see  l^ance 
▼.  Busby  (Tenn.)  16  L.  B.  A.  SQL 
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case  first,  the  Hon.  Ralph  Hill,  made  a  special 
finding  of  the  facts  and  stated  conclusions  of 
law  upon  which  judgment  of  recovery  of  tbe 
possesion  in  favor  of  appellants  followed.  A 
new  trial  as  a  matter  of  right  under  the  statute 
was  granted  to  the  appellees.  That  special 
judge  declining  to  hear  the  case  again,  tbe 
Eon,  William  M.  Frauklin  was  called  and  tried 
the  case  again  without  a  jury.  He  found  gen- 
erally for  the  defendants,  the  appellees,  and 
over  a  motion  for  a  new  trial  rendered  judg- 
ment for  appellees,  the  defendants  below. 
The  only  error  assigiied  here  is  the  overruling 
of  the  motion  for  a  new  trial.  The  grounds 
of  that  motion  are,  that  the  finding  of  the  court 
is  not  supported  by,  and  is  contrary  to,  the  evi- 
dence and  the  law.  The  real  estate  sought  to 
be  recovered  in  the  action  is  a  church  build- 
ing erected  on  the  land  described  in  the  com- 
plaint for,  and  was  used  as,  a  house  of  wor- 
ship unitedly  by  the  Mmint  Tabor  Regular 
Baptist  Church  of  Boone  county,  Ind.,  from 
a  time  when  the  building  was  erected,  shortly 
after  the  date  of  the  deed  conveying  the  land 
to  her  trustees  named,  and  their  successors  ia 
office  for  the  use  of  said  church,  on  June  80, 
1857,  until  the  summer  of  1889,  when  a  di- 
vision took  place  in  the  congregation  on  ac- 
count of  a  difference  Id  belief  between  the  two 
factions  on  points  of  doctrine  and  practice. 
Ever  since  the  last-named  date  each  of  these 
factions  has  been  claiming  to  be  the  only 
Mount  Tabor  Regular  Baptist  Church,  the  ap- 
pellants being  the  trustees  lawfully  elected  by 
the  minority  faction  and  the  appellees  being 
the  trustees  elected  by  the  majority.  This 
state  of  affairs  renders  it  incumbent  on  the 
court  to  ascertain  from  the  evidence,  if  we 
can,  which  one  of  these  factions  represents  and 
is  the  real  and  true  Mount  Tabor  Regular  Bap- 
tist, if  either  one  is.  This  involves  an  inquiry 
into  certain  religious  doctrines  and  practices 
of  that  church  as  a  religious  society  or  body 
Not  because  the  law  which  we  are  to  declare 
recognizes  any  particular  form  of  doctrine  or 
faith  and  practice  as  the  true  one,  nor  because 
the  law  required  any  form  of  doctrine  or  re- 
ligious belief  from  any  one,  or  from  anjr  so- 
ciety or  church  whatever;  but  because  in  a 
case  of  a  divided  congregation  of  a  church  or 
religious  societv  on  account  of  a  difference  of 
religious  belief,  faith,  and  practice  between 
the  disagreeing  divisions,  it  may  become  nec- 
essary, where  there  is  a  dispute  as  to  the  title 
to  the  church  property,  to  inquire  which  fac- 
tion or  division  still  adheres  to  the  original 
f  a;(h  and  doctrine,  rules  and  laws  upon  which 
tbe  church  was  founded,  if  either  does,  and 
which  one  has  departed  therefrom,  if  either 
has.  These  religious  doctrines,  faith,  and 
practices,  rules  and  laws  on  which  the  partic- 
ular church  was  founded,  and  the  present  faith 
and  beliefs  of  the  contending  factions,  are  lis- 
tened to  by  the  court,  not  for  the  purpose  of 
arriving  at  fundamental  or  ultimate  religious 
truth,  or  for  the  purpose  of  learning  about  our 
true  relation  to  the  supposed  Author  of  our  be- 
ing, or  what  our  state  is  to  be  after  this  life, 
but  these  religious  doctrines  and  practices  are 
listened  to  by  the  court  solely  as  facta,  upon 
S8 
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which  civil  rights  and  rights  to  property  are 
made  to  depend,  regardless  of  ihe  ultimate 
truth  or  sonndoess  of  such  doctrines,  practices, 
and  beliefs.  Indeed,  ever  since  the  complete 
separation  of  church  and  state  in  the  crowning 
elory  of  civil  covernment  among  men  by  the 
Constitution  of  the  United  States  declaring 
that  "  Congress  shall  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof/'  which  was  follow^  bv 
similar  provisions  in  most  of  the  state  Consti- 
tutions and  especially  our  own,  the  law  has 
known  no  religious  creed,  no  religious  opinion, 
DO  religious  doctrine,  no  standard  of  belief  in 
matters  pertaining  to  religion.  Our  state  Con- 
stitution, framed  0^  wise  men,  and  adopted  by 
the  people,  bas  still  more  securely  placed  us 
out  of  the  reach  of  those  fierce  and  bloody 
struggles  arising  out  of  a  di£Ference  in  religious 
opinion  in  former  times  by  declaring  that  *'  all 
men  shall  be  secured  in  their  natural  right  to 
worship  Almighty  Qod  according  to  the  dic- 
tates of  their  own  consciences,"  and  that  "  no 
law  shall  in  any  case  whatever  control  the  free 
exercise  and  enjovment  of  religious  opinions, 
or  Interfere  with  the  rights  of  conscience,"  and 
that  '*no  preference  shall  be  given  by  law  to 
anv  creed,  reliidous  society,  or  mode  of  wor- 
shfp,  and  no  man  shall  be  compelled  to  attend, 
erect,  or  support  any  place  of  worship,  or  to 
maintain  any  ministry,  against  his  consent." 
And  that  *'  no  religious  test  shall  be  required 
as  a  qualification  for  any  office  of  trust  or 
profit* 

These  provisions  of  the  fundamental  law 
not  only  take  away  all  power '  of  the  state  to 
interfere  with  religious  oelief,  but  they  leave 
the  citizen  perfectly  free  to  repudiate  the  faith 
and  belief  he  once  professed  and  adhered  to, 
and  adopt  a  new  creed  and  faith,  differing 
from  that  of  the  church  to  which  he  belonged, 
or  he  may  repudiate  his  old  belief  and  mth 
without  adopting  any  new  one,  and  these 
changes  he  may  adopt  as  often  as  to  him  may 
seem^  proper,  and  the  law  will  protect  him  in 
it.  In  other  words,  the  law  allows  everv  one 
to  believe  as  he  pleases,  and  practice  that  belief 
so  long  as  that  practice  does  not  interfere  with 
the  equal  rights  of  others. 

But  that  is  a  very  different  thing  from  the 
claim  of  a  rij^ht  of  a  church  member  to  repu- 
diate the  faith  and  doctrine  upon  which  his 
church  was  founded,  and  at  the  same  time  in- 
sist on  his  right  to  exercise  and  enjoy  the  ben- 
efits and  privileges  of  a  member  of  such  church 
contrary  to  the  rules  and  laws  upon  which 
such  church  is  established. 

The  main  contention  of  the  appellees  is  that 
they  represent  the  majority  of  the  members  of 
the  church  that  belonged  thereto  at  the  time 
that  the  division  took  place,  and  that  the  acts, 
rules,  and  orders  adopted  by  them  in  the  reg- 
ular course  of  church  business  are  the  acts  of 
Mount  Tabor  Regular  Baptist  Church,  and 
therefore  binding  on  all  members,  both  major- 
ity and  minority,  whether  those  acts  were 
in  accord  with  the  laws,  usages,  practice,  faith 
and  belief  upon  which  the  church  was  origi- 
nally founded  or  not.  In  other  words,  their 
contention  substantially  amounts  to  this:  that 
the  acts  of  the  majority,  done  in  the  regular 
course  of  church  business,  is  the  law  of  the 
church,  no  matter  how  great  the  departure 
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from  the  original  faith  and  law  upon  which  the* 
church  is  founded.  While  the  appellanu  con- 
tend that  the  acts  of  the  majority,  though 
done  in  the  regular  course  of  church  business, 
but  in  violation  of  the  laws,  usages,  faith,  and 
principles  upon  which  the  church  was  founded^ 
and  over  the  protest  and  objection  of  the  min- 
ority, are  not  binding  on  any  body,  and  are 
not  the  acts  of  the  church. 

We  have  read  the  evidence,  which  is  very 
voluminous,  consisting  of  over  six  hundred 
printed  pages,  and  find  that  there  is  no  sub- 
stantial conflict  on  any  material  point  in  the* 
case. 

This  church  was  organized  on  the  third  Sat- 
urday of  July,  1885,  and  it  then  adopted  arti- 
cles of  faith,  which  read  as  follows,  to  wit: 

"A  declaration  of  the  faith  and  practice  of 
the  church  of  Jesus  Christ,  called  Mount  Ta- 
bor. Having  been  enabled  through  Divine 
grace  to  give  up  ourselves  to  the  Lord  and  like- 
wise to  one  another  by  the  will  of  God,  we 
count  it  a  duty  incumbent  upon  us  to  make  a 
declaration  of  our  faith  and  practice  to  the 
honor  of  Christ  and  to  the  glory  of  His  name, 
knowing  that  with  the  heart  man  believes  unto- 
righteousness,  so  with  the  mouth  confession  is 
made  unto  Salvation. 

"First.  We  believe  in  one  only  true  and  living 
God,  and  that  there  are  three  that  bear  record 
in  Heaven,  the  Father,  the  Son  and  Holy  Ghost, 
and  that  these  three  are  one. 

"Second.  We  believe  that  the  scriptures  of 
the  old  and  new  testament  to  be  Divine  author- 
ity, and  the  only  infallible  rule  of  faith  and 
practice. 

"Third.  We  believe  in  the  fall  of  man,  and 
that  all  of  Adam's  posterity  are  sinners  by  nat- 
ure, and  that  they  have  neither  will  nor  power 
to  save  themselves  from  their  tempted  and  sin- 
ful state  by  their  ability  which  they  possess  by 
nature. 

'  'Fourth.  We  believe  in  the  election  by  grace 
according  as  He  has  chosen  us  in  Hhn  before 
the  foundation  of  the  world,  that  we  should 
be  holy  and  without  blame  before  Him,  in 
love,  having  predestinated  us  to  the  adoption 
of  children  by  Jesus  Christ  to  crown  us  ac- 
cording to  the  good  pleasure  of  His  will. 

"Fifth.  We  believe  that  sinners  are  justified 
by  the  righteousness  of  Qod  which  is  in  Jesus 
Christ  imputed  to  them  by  Divine  and  Super- 
natural operation  of  the  Spirit  of  God.  and 
that  they  are  kept  by  the  power  of  God  through 
faith  unto  Salvation. 

"Sixth.  We  believe  that  baptism  and  the 
Lord's  Su|)per  are  ordinances  of  Jesus  Christ, 
appointed  in  His  church,  and  none  but  true  be- 
lievers are  fit  subjects  for  either,  and  that  the 
proper  mode  of  baptism  is  immersion. 

"Seventh.  We  believe  that  no  minister  haa 
a  right  to  administer  those  ordinances  only 
such  as  have  been  regularly  baptized  and  come 
under  the  interposition  of  the  hands  of  a  pres- 
bytery by  the  authority  of  the  church  of  Jesua 
Cihrist. 

'*£ighth.  We  believe  in  the  resurrection  of 
the  bcSy,  both  of  the  just  and  the  unjust,  but 
every  one  in  his  own  order;  they  that  have 
done  good  to  the  resurrection  of  life,  and  they 
that  have  done  evil  to  the  resurrection  of  dam- 
nation, and  that  God  has  appointed  a  day  in 
,  which  he  will  judge  the  world  in  righteouaneift 
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by  JesuB  Christ,  and  that  the  Joys  of  the  right- 
eous will  be  eternal  and  ihe  punishment  of  the 
wicked  everlsstinir. 

"Ninth.  All  of  which  doctrines  are  con- 
tained in  the  old  and  new  testament,  and  we 
do  agree  sincerely  to  practice  and  maintain 
them  10  the  glory  and  honor  of  the  Lord  Jesus 
Christ,  and  to  the  mutual  peace  and  comfort 
of  one  another." 

And  the  church  adopted  at  the  next  meet- 
ing, in  August  of  that  year,  the  following 
rales  of  decorum,  to  wit: 

"First.  It  shall  be  the  duty  of  the  church  to 
appoint  a  moderator,  and  it  shall  be  the  duty  of 
the  moderator,  when  appointed  by  the  church, 
to  open  the  meeting  by  singing  and  prayer,  at 
least  by  prayer;  give  time  and  opportunity  for 
any  business  that  may  come  before  the  church, 
keep  order  and  reprove  the  unruly. 

"Second.  It  shall  further  be  the  duty  of  the 
moderator  to  notify  the  brethren  of  sister 
churches  that  may  visit  us  to  sit  with  us,  and 
who  so  notified  shall  be  at  liberty  to  give  their 
▼iews  on  any  question  that  may  come  before 
the  church,  but  not  to  vote  on  the  decision. 

"Third.  To  open  a  door  for  the  reception  of 
members  in  the  church,  to  give  time  and  op- 
portunity for  matters  and  dealings  that  may 
be  in  gospel  order. 

"Firth.  To  give  time  for  reference,  giving 
preference  to  matters  touching  fellowship. 

''Sixth.  It  shall  be  the  duty  of  a  member, 
when  be  wishes  to  speak  to  any  Question,  first 
to  rise  from  bis  seat  and  address  tne  moderutor 
in  a  Christian-like  manner,  and  when  speaking, 
if  he  shall  wander  from  the  subject,  it  sh^l 
be  t  he  duty  of  the  moderator  to  call  him  to 
order,  and  when  called  to  order,  he  shall  im- 
mediately sit  down  unless  suffered  to  explain 
himself  by  the  church. 

"Seventh.  No  brother  shall  speak  more 
than  twice  to  any  question  without  leave  from 
the  church. 

"Eighth.  No  motion  shall  be  taken  up  in 
the  church  without  first  being  seconded. 

* 'Ninth.  All  questions  coming  before  the 
church  in  order  shall  be  taken  up  and  deter- 
mined by  a  majority,  except  the  reception  of 
members  in  the  church  ana  appointing  officers, 
which  shall  be  by  unanimity,  except  there  be 
but  two  objectors.  In  that  case  the  objectors 
will  let  their  objections  be  known,  and  then  if 
the  church  think  them  to  be  trifling  and  un- 
founded, they  may  act  as  if  there  were  no  ob- 
jections. 

"Tenth.  We  declare  an  un fellowship  with 
all  1)eneyolent  institutions  designed  for  religi- 
ous purposes,  that  is  to  say,  Sunday  and  Theo- 
logical Schools,  Baptist  Conventions,  Temper- 
ance Societies,  Foreign  and  Home  Mission 
Societies. 

"Eleventh.  It  shall  be  the  duty  of  the  clerk 
of  this  church  to  keep  a  record  of  all  proceed- 
ings of  this  church  in  a  book  provided  by  the 
church  for  that  purpose,  and  sign  the  orders  of 
the  church,  also  to  kci*p  a  list  of  the  names  of 
the  members  in  the  church  separate  from  any 
other  business  of  the  church.'^ 

The  evidence  shows  that  all  Resrular  Baptist 
churches  in  the  United  States  are  founded  on 
substantially  the  same  articles  of  faith  and  rules 
of  decorum  as  those  copied  above,  upon  which 
Mount  Tabor  Regular  Baptist  Church  was 
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founded,  and  that  these  written  documents  are 
treated  by  all  such  churches  as  their  constitu- 
tion and  law  of  their  existence.  The  evidence 
further  shows  without  any  contradiction  that 
the  government  of  these  churches  is  congrega- 
tional in  form,  and  that  each  church  is  the 
governing  power  for  itself.  The  evidence  also 
In  like  manner  shows  that  the  only  other  ec- 
clesiastical body  connected  with  these  local 
churches  is  what  is  called  the  association  and 
the  council  of  the  Regular  Baptist  churches. 
The  association  is  an  annuail  meeting  com- 
posed of  messengers  carrving  a  letter  from  each 
church  belonging  to  the  association,  which 
letter  generally  gives  some  expression  of  the 
continued  adherence  of  the  chuich  to  their  ar- 
ticles of  faith,  a  detailed  account  of  the  condi- 
tion of  the  church,  its  progress,  travels,  trials 
and  troubles,  if  any,  since  the  last  meeting  of 
the  association,  which  letter  constitutes  the 
credentials  of  such  messengers,  upon  which 
they  are  either  admitted  to  seats  io  the  asso- 
ciation as  representatives  of  the  particular  local 
church  named  in  the  letter,  with  power  to  vote 
on  all  questions  coming  before  the  association, 
or  they  are  refused  such  seats,  as  to  the  associ- 
ation shall  seem  proper,  according  to  the  laws, 
usages,  and  practices  of  the  Regular  Baptist 
churches  and  their  associations. 

The  Mount  Tabor  Regular  Baptist  Church 
Joined  and  became  a  member  of  what  is  known 
as  the  Danville  Association.  This  association 
was  organized  in  1853.  Those  parts  of  its  con- 
stitution material  to  the  question  here  involved 
are  as  follows,  to  wit: 

"1.  The  association  shall  be  established  on 
the  principles  of  the  union,  and  shall  be  com- 
posed of  members  chosen  by  the  different 
churches,  and  sent  to  represent  them  in  the  as- 
sociation, who,  upon  producing  letters  certify- 
ing their  appointment  shall  be  entitled  to  a 
seat. 

"2.  The  letters  from  the  different  churches 
shall  be  expressive  of  their  situation,  together 
with  their  days  of  their  church  meetings. 

"3.  The  members  thus  chosen  and  convened 
shall  be  denominated  the  'Danville  Associa- 
tion,' but  shall  not  have  power  to  lord  it  over 
God's  heritage  so  as  to  infringe  on  any  of  the 
internal  rights  of  the  churches.  Nevertheless, 
we  agree  that  the  churches  composini;  this  as- 
sociation shall  stand  in  the  same  relation  to 
each  other  in  the  association  as  the  individual 
members  in  churches  do  to  each  other,  viz.: 
If  one  church  trespass  against  a  sister  church, 
she  shall  be  dealt  with  according  to  the  direc- 
tions given  in  the  18th  chapter  of  St.  Matthew 
and  other  Scriptures  which  respect  discipline, 
and  if  she  cannot  be  gained  shall  be  dropped 
from  the  union,  and  the  association  will  not; 
take  cognizance  of  any  case  of  the  above  kind 
unless  the  above  proceedings  have  been  had 
thereon." 

Section  5  provides  for  a  moderator  and  clerk, 
to  be  chosen  by  the  members,  to  continue  in 
office  until  the  letters  of  the  next  association 
are  read  and  the  names  of  their  messengers  en- 
rolled, and  in  case  of  a  failure  of  the  modera- 
tor, the  clerk  shall  nominate  one  to  act;  and 
in  case  of  the  failure  of  the  clerk,  the  modera- 
tor shall  nominate  one  to  act. 

Section  6  provides  that  the  moderator  shall 
keep  order,  state  all  questions  fairly,  coUect 
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the  8u£Frage8  of  the  churches,  etc.,  and  TOte 
only  in  case  of  a  tie. 

Section  7  provides  for  the  keeping  of  a  rec- 
ord by  the  clerk  of  the  proceedings. 

''8.  It  shall  be  the  duty  of  any  church  wish- 
ing to  join  the  association  to  apply  by  letter 
and  messengers,  to  state  their  faith,  and  by 
-whom  constituted,  unless  it  be  a  church  dis- 
missed by  letter  from  a  sister  association  in  our 
union. 

"9.  Any  association  wishing  to  correspond 
with  this  association  must  express  her  faith  in 
her  letter,  and  if  not  objected  to  shall  be  re- 
ceived, and  when  received  her  messenger  shall 
be  entitled  to  a  seat  in  council. 

"10.  All  queries  laid  before  the  association 
shall  be  first  debated  In  the  church  where  it 
originated,  and  if  they  cannot  decide  on  it, 
they  shall  insert  it  in  their  letter.  .  .  . 

''12.  The  association  shall  give  advice  to  the 
churches  in  matters  of  difl9cuTty." 

Section  17  provides  that  by  a  two  thirds  vote 
this  plan  of  government  may  be  amended. 
The  evidence  shows  that  twenty-two  churches 
compose  the  Danville  Association,  and  did  so 
at  the  time  the  division  took  place  in  Mount 
Tabor  Ohurch,  and  are  still  members  of  that 
association.  The  council  is  a  body  of  messen- 
gers or  representatives  of  a  number  of  sister 
churches  generally  belon^^ng  to  the  same  asso- 
ciation that  may  be  called  by  a  church  wherein 
internal  difficulty  has  arisen  in  such  church, 
where  such  church  is  unable  to  settle  the  diffi- 
culty herself. 

The  difficulty  which  resulted  in  the  unfortu- 
nate division  of  Mount  Tabor  Church  arose  out 
of  a  difference  of  opinion  and  belief  as  to  a 
certain  doctrinal  point  which  sprang  up  be- 
tween the  members  shortly  previous  to  the  di- 
vision. That  difference  related  to  the  "means" 
by  which  sinners  are  to  be  made  Christians. 
The  majority  represented  by  appellees  believe 
in  the  use  of  "means"  for  that  purpose,  while 
the  minority  represented  by  the  appellants  do 
not  believe  in  the  use  of  "means"  for  that  pur- 
pose. And  thus  they  become  designated  as 
the  "means"  party  and  the  "anti-means"  party. 
The  difference  between  the  two  beliefs  upon 
that  point  is  aptly  explained  by  the  two  lead- 
ing witnesses,  one  on  behalf  of  appellants  and 
the  other  on  behalf  of  appellees.  Elder  Shir- 
ley, on  behalf  of  appellees,  stated  that,  "the 
anti-means  brethren  believe  that. sinners  are 
regenerated  by  personal  contact  with  the  Holy 
Spirit;  that  persons  are  regenerated  without 
means  or  any  instniments  whatever;  that  it  is 
the  sole  original  work  of  the  Holy  Spirit,  while 
the  means  believe  the  work  of  regeneration, 
the  power  of  (][uickening,  is,  in  every  sense  by 
the  Holy  Spirit;  yet  that  God  uses  the  minis- 
try of  the  Gospel  and  Christian  service  and 
prayers  and  intercessions  as  a  means  of  lead- 
ing sinners  to  Christ,  and  hence  that  they  are 
quickened,  being  penitent  of  their  sins,  by  the 
Holy  Spirit  and  the  life  that  comes  from  God. 
The  anti-means  party  declare  that  just  as  many 
sinners  of  Adam's  race,  and  of  the  different 
nations  would  be  saved  if  there  never  had  been 
a  Bible  written  or  a  sermon  preached,  while 
the  means  party  believe  that  ministers  are  now 
working  under  the  original  commission  that 
Christ  gave  the  apostles,  and  that  it  is  God's 
wish  and  God's  plan  that  the  Gospel  shall  be 
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preached,  •  •  .  and  he  has  promised  he  will  go 
with  them  to  bless  the  word  preached  for  the 
regeneration  of  sinners  and  the  upbuilding  of 
the  Church  of  Christ." 

Elder  E.  D.  Thomas,  on  behalf  of  appellant, 
testified  as  to  the  difference  as  follows,  to  wit: 
^' When  simmered  down  to  its  finest  point,  one 
party  believes  that  the  Holy  Spirit  acts  inde- 
pendently, directly  and  through  no  communi- 
cation whatever  except  the  immediate  contact 
with  the  life-giving  spirit  given  to  the  sinner^s 
heart.  The  other  party  believes  that  God  does 
sometimes  communicate  the  same  life-giving 
power  in  some  other  way  than  directly  and  ab- 
stractly. I  never  limit  Jehovah.  .  .  .Let  him 
do  just  as  he  pleases.  .  .  .  But  I  don't  believe 
he  needs  any  vehicle  to  convey  his  spirit.  .  .  . 
But  where  persons  take  the  position  that  Gfod 
has  to  have  the  Gospel  as  a  vehicle,  or  he  has 
to  have  the  Gospel  or  something  else  as  a 
means  in  order  to  get  to  the  dnner,  then  it  is 
seriously  objected  to ...  by  the  anti-means 
party  ...  as  the  thief  on  the  cross  .  .  .  there 
was  no  Gospel  there  at  all  yet  God  quickened 
and  saved  him.." 

There  is  no  conflict  in  the  evidence  that  the 
foregoing  statements  truly  represent  the  sub- 
stantial and  real  difference  in  doctrine  between 
the  majority  and  minority  divisions  of  Mount 
Tabor  Church.  It  is  true,  there  was  some  evi- 
dence tending  to  show  that  the  doctrine  of  the 
means  party  leads  to  the  fostering  of  sundry 
schools  and  missions  by  the  majority,  but  there 
was  some  conflict  on  those  points,  and  we  can- 
not weigh  the  testimony  so  as  to  disturb  the 
finding  ol  the  court  on  any  point  where  there 
is  a  conflict  of  evidence.  There  is  no  dispute 
between  the  parties  that  the  foregoing  differ- 
ence of  opinion  existed  in  the  church,  and  led 
to  and  was  the  cause  of  the  division.  It  is 
also  conceded  that  the  evidence  shows  that  this 
difference  in  belief  arose  a  short  time  before 
the  division;  and  appellee's  counsel  contend 
that  the  above-defined  belief  of  the  majority 
was  the  original  belief  and  faith  of  the  church 
on  that  point,  and  that  the  above-defined  be- 
lief of  the  minority  was  new,  an  innovation, 
and  a  departure  from  the  original  faith  of  the 
church.  But  all  the  evidence  tends  to  prove, 
without  a  conflict,  directly  to  the  reverse  of 
this  contention.  The  articles  of  faith  which 
the  evidence  shows  are  subscribed  or  agreed 
to  by  each  member  in  the  church,  would  am- 
ply warrant  us,  were  it  a  secular  document,  in 
holding  that  the  above  defined  belief  of  the 
minority  represented  by  appellant,  was  the 
original  belief  and  faith  of  Mount  Tabor 
Church,  and  that  the  above-defined  belief  of 
the  majority  represented  by  appellees  was  an 
innovation  and  a  departure  therefrom. 

While  the  courts  of  this  state  have  no  ec- 
clesiastical jurisdiction  whatever,  yet  they  are 
charged  with  the  duty  and  clothed  with  the 
jurisdiction  of  protecting  property  rights  of 
religious  societies,  corporations,  and  churches, 
as  well  as  that  of  individuals,  and  thereby  of 
necessity  they  may  be  compelled  to  decide 
questions  of  ecclesiastical  law  when  that  law 
becomes  a  fact  upon  which  property  rights 
depend.  They  ought  not,  however,  to  be  in- 
clined to  "rush  in  where  angels  fear  to  tread," 
and  where  necessit^r  does  not  compel  them. 

In  BoskCi  App.,  69  Pa.  462,  8  Am.  Rep.  276, 
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It  was  said:  "That  it  is  the  duty  of  the  court 
to  decide  in  favor  of  those,  whether  a  minority 
or  majority  of  the  congregation,  who  are  ad- 
heiing  to  'the  doctrine  professed  by  the  con- 
gregation. aDd  the  form  of  worship  in  practice, 
as  also  in  favor  of  the  govern ment  of  the  church 
in  operation,  with  wbich  it  was  connected  at 
the  tinie  the  trust  was  declared.  .  .  .  The 
title  to  church  property  of  a  divided  congrega- 
tion is  in  that  part  of  it  wbich  is  acting  in 
harmony  with  its  own  law  and  the  ecclesias- 
tical laws,  usajires,  customs,  and  principles 
which  were  accepted  among  them  before  the 
dispute  began  are  the  standard  for  determin- 
ing^which  part^  is  right." 

These  quotations  from  the  case  named  are 
but  Quotations  from  previous  cases,  a  long  line 
of  wiiich,  both  English  and  American,  are  cited 
in  that  case.  That  case  has  been  so  frequently 
quoted  with  approval  by  American  courts  of 
last  resort  on  questions  of  this  kind  that  the 
principles  announced  therein  may  be  regarded 
as  settled  law  in  this  country.  This  court  in 
the  case  of  White  Lick  Q.  M.  of  Friends  v. 
White  Lick  0.  M.  qf  Friends,  89  Ind.  186, 
quoted  from  that  cajse  with  approval  the  same 
we  now  quote  but  the  quotation  was  not  so 
applicable  to  that  case  as  it  is  to  this. 

The  controversy  in  Raehi's  App.,  supra,  as 
here,  was  between  two  factions  of  a  divided 
congregation  over  the  title  to  the  house  of 
worship,  and  the  ground  upon  which  it  was 
situated;  and  there,  as  here,  the  church  was 
organized  in  1885.  The  lot  was  afterwards 
conveyed  by  the  owner  to  three  named  "trus- 
tees of  the  German  Reformed  Church  in  trust 
for  the  use  of  the  said  German  Reformed 
Church."  The  house  was  erected  afterwards. 
The  lot  here  in  question  was  conveyed  by  the 
owner  on  the  12lh  day  of  October,  1857,  to 
three  named  "trustees  of  the  Mount  Tabor 
Regular  Baptist  Church  of  Jesus  Christ  in 
Boone  county  for  the  use  of  said  church,  for 
the  sum  of  $75."  The  house  was  afterwards 
built  on  it  by  the  church.  The  court  in  the 
case  quoted  from  further  said  in  relation  to 
the  title  deed  in  that  case,  equally  pertinent 
to  this,  that  "a  reli/zious  society,  incorporated 
or  unincorporated,  is  but  the  trustee  of  a  char- 
ity, and  it  has  always  been  peculiarly  within 
the  province  and  duty  of  a  court  of  equity  to 
prevent  the  diversion  of  property  held  in  trust 
for  such  purposes,  from  the  object  and  design 
of  the  original  endowment.  Whenever  a 
church  or  religious  society  has  been  originally 
endowed  in  connection  with,  or  subordina- 
tion to,  some  ecclesiastical  organization  and 
form  of  church  government,  it  can  no  more 
unite  with  some  other  organization  or  become 
indepNendent,  than  it  can  renounce  its  faith  or 
doctrine  and  adopt  others.  ...  It  was  ultra 
vires.  .  .  .  They  might  indeed,  as  individuals, 
have  formed  any  kind  of  church  they  pleased, 
independent  or  connected  with  any  other  ec- 
clesiastical organization.  The  land  was  before 
them,  but  then  they  must  cease  to  be  a  G>er- 
man  Reformed  Church,  and  abandon  all  claim 
of  right  to  hold  any  of  the  property  of  that 
church.  It  was  a  part  of  their  religious  lib- 
erty, guaranteed  to  them  by  the  Constitution 
of  the  Commonwealth,  to  separate  from  their 
former  association  if  they  became  dissatisfied 
with  its  faith  or  order,  and  build  for  them- 
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selves  another  church  and  organize  on  other 
principles;  but  it  was  no  part  of  ihat  liberty  to 
appropriate  to  themselves  in  their  new  capacity 
property  which  had  been  solemnly  consecrated 
to  other  uses.  ...  To  this  question  there  can 
be  but  one  answer  in  law,  equity,  good  con- 
science, justice  as  well  to  the  living  as  the 
dead." 

The  court  adjudged  that  the  minority  were 
acting  in  harmony  with  the  law  of  the  church, 
and  that  they  were  entitled  to  the  property. 
These  principles  were  recognized  and  reaf- 
firmed by  this  court  in  the  late  case  of  Lamb 
V.  Cain,  129  Ind.  486,  14  L.  R.  A.  518,  where 
it  is  said  that  ''there  is  no  doubt  that  a  person 
owning  property  in  his  own  right  may  dedicate 
such  property,  by  way  of  trust,  to  support 
and  propagate  any  definite  doctrines  or  prin- 
ciples, provided  it  does  not  violate  any  law  of 
morality,  and  sufficiently  expressed  in  the  in- 
strument by  which  the  dedication  is  made  the 
object  of  the  trust.  In  such  cases  it  is  the 
duty  of  the  courts,  in  a  case  properly  made,  to 
see  that  the  property  so  dedicated  is  not  di- 
verted from  the  trust  attaching  to  it,  and  so 
long  as  there  are  persons  in  interest,  standing 
in  such  relation  to  the  property  as  that  they 
have  a  right  to  direct  its  control,  they  may 
prevent  the  diversion  of  the  property  to  any 
use  different  from  that  intended  by  the  donor. 
If  such  trust  is  confided  to  a  reli^ous  denom- 
ination or  congregation,  it  is  not  in  the  power 
of  a  majority  of  that  denomination  or  congre- 
gation, however  large  the  majority  may  be,  by 
reason  of  a  change  of  religious  views,  to  carry 
the  proprty  thus  dedicated  to  a  new  and  dif- 
ferent doctrine." 

The  particular  doctrine,  practice,  and  faith 
of  Mount  Tabor  Regular  Baptist  Church  as 
expressed  in  their  articles  of  faith  and  rules  of 
decorum,  had  been  long  established  and  were 
well  known  and  regarded  by  all  as  the  law  of 
the  church  when  the  deed  in  this  case  was 
made  conveying  the  lot  to  the  three  trustees 
named  for  the  use  of  said  church.  We,  there- 
fore, do  not  think  it  was  in  the  power  of  the 
majority,  by  reason  of  a  change  of  religious 
views,  to  carry  the  property  thus  dedicated  to 
anew  and  different  doctrine. 

But  counsel  for  appellees,  as  before  observed, 
has  mainly  relied  on  the  rules  of  decorum  to 
justify  the  action  of  the  majority.  The  Oth 
section  thereof,  as  we  have  before  seen,  pro- 
vides that  '*aU  questions  coming  before  the 
church  in  order  shall  be  taken  up  and  deter- 
mined by  a  majority,  except  the  reception  of 
members  in  the  church  and  appointing  officers, 
which  shall  be  by  unanimity,  except  that  there 
be  bnt  two  objectors.  In  that  case  the  object- 
ors will  let  their  objection  be  known,  and 
then  if  the  church  think  them  to  be  trifling 
and  unfounded,  they  may  act  as  if  there  were 
no  objections."  This  rule  cannot  be  held  to 
authorize  a  change  of  faith,  and  practice  by  a 
vote  of  the  majority,  as  contended.  The  evi- 
dence shows  that  all  members  according  to  the 
usages  and  practice  of  the  Regular  Baptist 
churches,  are  expected  to  either  subscribe,  or 
assent  to  the  articles  of  faith,  or  be  in  har- 
mony therewith,  in  faith  and  belief.  Hence  the 
propriety  of  the  exception  to  the  right  of  the 
majority  to  rule  in  case  of  receiving  members 
into  the  church.    If  the  candidate  does  nol 
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give  satisfactory  evidence  that  he  is  in  harmony 
-with  the  articles  of  faith,  the  f  undameDtal  law 
of  tbe  church,  ia  his  faith  and  belief,  the  ma- 
jority cannot  carry  him  into  the  church  and 
mnke  him  a  member.  If  the  majority  cannot 
admit  one  who  does  not  believe  or  acquiesce  in 
the  articles  of  faith,  then  it  would  be  equally 
true  that  the  majority*  have  no  power  to  change 
the  faith  of  the  church  against  the  objection 
or  protest  of  the  minority.  As  well  might  it 
be  contended  that  a  banking  corporation  or  as- 
sociation, by  a  majority  vote  of  its  stockhold- 
ers or  directors,  could  change  its  business  from 
banking  to  insurance  business,  or  into  that  of 
a  railroad  company,  against  the  protest  of  the 
minority,  and  vice  vei'sa.  But  if  we  had  any 
doubt  as  to  the  correctness  of  our  construction 
of  the  fundamental  law  of  this  church,  con- 
tained in  the  articles  of  faith  and  rules  of  de- 
corum, that  doubt  would  be  entirely  cleared 
away  by  the  action  of  the  Danville  Association 
to  which  this  church  belonged,  and  the  action 
of  two  councils,  to  each  of  which  these  very 
troubles  were  submitted.  In  1889,  both  fac- 
tions claiming  to.  bo  tbe  church  sent  a  letter  and 
messengers  to  the  association.  These  letters 
were  both  returned  to  the  senders,  requesting 
and  advising  them  to  become  reconciled.  Tbe 
minority  then,  in  accordance  with  Baptist 
practice,  usages,  and  custom,  requested  the  ma- 
jority to  join  them  in  calling  a  council  from 
sister  churches,  which  the  majority  declined 
to  do.  The  minority  called  a  council,  consist- 
ing of  messengers  or  representatives  from 
seven  sister  churches;  that  council  met  the 
minority,  appeared  before  them  and  requested 
the  majority  to  do  the  same,  but  they  de- 
clined. The  council  heard  the  evidence  in 
support  of  the  charges  that  the  majority  had 
departed  from  tbe  faith,  and  other  matters, 
and  found  the  charge  true,  which  was  reported 
back  to  the  churches  sending  the  members  of 
tbe  council.  The  majority  paid  no  attention 
to  these  things  further  than  to  exclude  the 
minority  from  the  church  because  of  these 
proceedmgs.  Before  the  next  association  met, 
another  council  was  called  from  a  majority  of 
the  churches  composing  the  association,  an  un- 
availing request  having  been  made  of  the  ma- 
jority by  the  minority  to  take  part  in  it,  which 
they' declined.  That  council  also  heard  the 
evidence  in  support  of  the  charge  against  the 
majority,  and  it  also  decided  that  the  charge  of 
departure  from  the  faith  contained  in  tbe  ar- 
ticles of  faith  was  established  against  tbe  ma- 
jority, and  that  the  minority  was  the  true 
Mount  Tabor  Church,  walking  in  Gospel  order. 
And  they  recommend  to  sister  churches  to  rec- 
ognize the  minority  as  the  Mount  Tabor 
Church.  Both  parties  again  sent  letters  and 
messengers  to  the  next  meeting  of  tbe  Dan- 
ville Association  in  1890,  the  majority  and  the 
minority  each  claiming  to  be  the  only  true 
Mount  Tabor  Church,  and  each  inserting  in  its 
letter  its  respective  versions  of  the  controversy. 
The  association  unanimously  received  the  let- 
ter from  the  minority  and  admitted  her  mes- 
sengers to  seals  in  the  association  as  the 
representatives  of  the  only  true  Mount  Tabor 
Church,  and  recommended  that  sister  churches 
of  their  faith  and  order  should  recognize  the 
minority  as  the  true  Mount  Tabor  Church. 
And  the  association  refused  to  receive  the  let- 
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ter  of  the  majority,  though  ft  vras  read  and  dis^ 
cussed,  and  refused  to  admit  the  messengeia 
of  the  majority  to  seats  in  the  association. 

This  action  was  on  the  ground  that  the  ma- 
jority was  guilty  of  a  departure  from  the  faith 
expressed  in  the  articles  of  faith.  In  Whits 
Lick  Q.  M,  of  Friends  v.  WhiU  Lick  Q.  M.  of 
Friends,  eupra,  this  court  said:  "The  civil 
courts  act  upon  tbe  theorv  that  the  ecclesiasti- 
cal courts  are  the  best  judges  of  merely  eccle- 
siastical questions,  and  of  all  matters  which 
concern  tbe  doctrines  and  discipline  of  the  re- 
spective relisrious  denominations  to  which  they 
belong."  Therefore  we  feel  doubly  assured 
that  the  decision  we  reach  on  the  question  of 
doctrine  and  departure  from  the  faith  of  the 
majority  is  correct,  since  three  several  eccle- 
siMSticaf  tribunals  of  this  church  have  so  con- 
strued the  articles  of  faith,  rules  of  decorum 
and  the  doctrine  believed  and  practiced  by  the 
majority. 

But  it  is  contended  that  the  decision  of  these 
ecclesiastical  courts,  the  councils,  and  the  as- 
sociuiion  is  not  binding  on  any  bodv,  much 
less  that  they  are  binding  on  the  civil  courta. 
This  extraordinary  position  ia  earnestly,  and 
we  may  say  even  ably,  contended  for  on  the 
ground  that  the  regular  Baptist  Church  gov- 
ernment being  Congregational,  and  therefore 
independent  of  any  higher  judicatory  than  the 
local  church  itself,  and  the  powers  of  the 
council  and  the  association,  if  the  particular 
church  concerned  or  majority  thereof  sees  fit 
not  to  take  the  advice  of  the  association,  that 
such  majority  may  go  on  as  they  please.  It 
must  be  conceded  that  the  evidenoe  shows  that 
the  power  of  the  association  is  only  advisory, 
and  the  same  is  true  of  the  council.  The  aa- 
sociation,  however,  as  shown  by  the  evidenoe, 
has  plenary  power  where  two  sets  of  messen- 
gers, with  separate  letters  from  each  of  two  fac- 
tions into  which  a  church  is  divided,  and  each 
claimine  to  represent  the  true  church,  to  au- 
thoritatively declare  which  is  the  true  church, 
by  the  reception  of  one  of  these  letters,  and 
by  the  admi^ion  of  the  messengers  of  that  one 
to  seats  in  the  association.  But  it  is  earnestly 
contended  that  by  tbe  church  polity  and  gov- 
ernment of  the  Regular  Baptist  denomination, 
as  shown  by  tbe  evidence,  a  church  may  with- 
draw from  an  association  and  still  continue  to 
be  a  regular  Baptist  church,  with  all  powers 
it  had  before  it  joined  the  association,  and 
hence  tbe  refusal  of  the  association  to  receive 
the  letter  and  messengers  sent  by  the  maiority 
amounted  only  to  a  withdrawal  of  Mount 
Tabor  Church  from  the  Danville  Association. 
The  majority  were  not  seeking  a  withdrawal, 
but  recognition  as  the  only  true  Mount  Tabor 
Church  and  admission  to  seats  as  such  by  her 
messengers  in  the  Danville  Association.  De- 
feated in  that,  they  turn  around  and  say  the 
Danville  Association  had  no  power  to  enforce 
her  decisions,  and  they  assume  to  withdraw 
Mount  Tabor  Church  from  the  Danville  Asso- 
ciation, and  they  organize  a  new  association 
and  join  it,  called  Mount  Tabor  Association. 
But  they  are  foiled  in  that  because  from  the 
records  of  the  Danville  A.ssociation,  shown  in 
evidence,  it  appears  that  Mt  Tabor  Church  i» 
still  a  member  of  the  Danville  Association, 
while  the  evidence  clearly  shows  that  by  tbe 
laws,  rules,  usages,  and  practioea  of  the  regu- 
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Jar  Baptist  churcbes  a  cbnrcb  may  withdraw 
from  an  association  without  destroy  ins  iu 
identity  as  such,  and  without  disorganizing 
Ita  self-existent  government,  yet  there  was  not 
«  particle  of  evidence  to  show  that  a  part  or 
faction  of  a  church  might  do  so. 

Appellants' contention  amounts  to  this:  that 
the  majoritv  may  rule  over  the  minority  with 
«  high  hand  in  violation  of  the  laws,  rules^ 
usagea,  faith  and  practice  upon  which  the 
•cbiuch  is  founded,  and  on  appeal  by  both 
parties  to  the  association  for  its  approval,  ad- 
vice and  recognition,  the  majority  receiving 
therefrom  an  unfavorable  decision,  may  turn 
round,  deny  the  power  of  the  association  to 
deal  with  the  matter,  go  back  home  and  op- 
press the  minority  by  going  through  the  form 
of  exclnding  them  from  the  church,  withdraw 
from  the  association,  organize  a  new  one  and 
loin  it;  and  thereupon  claim  the  right  to  be 
heard  to  sav  in  the  dvil  courts  that  because 
the  Danville  Association  had  no  power  to  en- 
force its  decision  and  decree,  that  the  dvil 
conrts  therefore  are  powerless  to  protect  a  title 
to  property  dependent  upon  that  ecclesiastical 
decision  and  decree.  According  to  the  code 
of  morals  which  the  dvil  law  requires  us  to 
uphold  in  all  cases,  the  majority  are  estopped 
from  such  a  contention.  If  their  contention 
were  to  prevail,  the  dvil  courts  would  find 
themselves  recognizing  one  faction  of  a  divided 
church  as  the  true  church,  while  the  ecclesias- 
tical courts  of  that  denomination  would  be  rec- 
ognizing the  other  faction  as  the  true  church. 
In  other  words,  appellants'  contention  requires 
us  to  hold  that  the  faction  of  Mount  Tabor 
Church,  known  as  the  majority,  is  the  true 
Mount  Tabor  Church,  while  the  undisputed 
evidence  shows  that  all  the  ecclesiastical  courts 
of  that  denomination  outside  of  that  faction 
itself,  has  recognized  the  other  faction  the 
minority,  as  the  only  true  Mount  Tabor 
Church.  Such  a  contention  has  never  been 
upheld  by  the  decision  of  any  court  of  last 
resort  that  we  have  been  able  to  find  either  in 
America  or  England,  and  our  duty  forbids  us 
to  be  first  to  set  the  example. 

But  suppose  we  treat  the  action  of  the  asso- 
iiation  as  purely  advisory  and  not  Judicatory, 
still  its  action  must  have  a  controlling  in- 
fluence on  the  civil  courts. 

The  Supreme  Court  of  the  United  States  in 
«  case  in  some  of  its  aspects  much  like  the 
present  said:  '*They  claimed  to  be  the  Third 
Colored  Baptist  Church,  and  as  such  they  were 
recognized  by  councils  of  Baptist  churches 
•duly  called,  and  by  the  Philadelphia  Baptist 
Association,  an  ecclesiastical  body  with  which 
the  church  was  associated.  That  body,  it  is 
true,  was  not  a  Judicatory.  Its  action  was 
not  conclusive  of  any  rights.  But  the  fact 
that  the  complainants,  ana  those  acting  with 
them,  applied  for  recognition  as  the  Third 
Colored  Baptist  Church,  and  that  the  assoda- 
tion  thus  recognized  them,  is  persuasive  evi- 
•dence  that  they  were  not  seceders,  and  that 
their  rights  have  not  been  forfeited.  *'  Bauldin 
T.  Alexander,  82  U.  8. 15  Wall.  151,  21  L.  ed. 
^. 

The   undisputed  evidence   shows  that  the 
form  of  church  government  in  the  different  de- 
nominations of  Baptists  in  the  United  States 
is  substantially  the  same. 
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On  the  question  of  the  weight  to  be  giveia  to 
the  decision  of  the  Danville  Association,  we 
find  a  very  pertinent  case  decided  by  the  Su- 
preme Court  of  Ohio— ffarritan  v.  Eoffle,  24 
Ohio  St.  254.  That  court  said:  ''According 
to  the  rules  of  the  Society,  we  think  the  ques- 
tion of  succession  in  the  Ohio  Yearly  Meeting 
was  a  proper  subject  for  the  consideration  ana 
Judgment  of  other  yearly  meetings.  And  it  is 
quite  certain  that  both  parties  so  understood 
the  polity  of  the  society  at  the  time  of  the  sep- 
aration, as  each  submitted  to  the  several  other 
yearly  meetings  its  claim  for  recognition,  as 
the  only  true  and  legitimate  Ohio  Yearly 
Meeting.  The  several  meetings  then  in  exist- 
ence (save  only  Philadelphia,  in  which  there 
was  a  divided  sentiment)  decided  in  favor  of 
Binns  and  his  associates,  upon  full  considera- 
tion of  all  the  facts  involved  in  the  contro- 
versv.  Are  these  decisions  entitled  to  consid- 
eration and  weight  in  this  case?  .  .  .  The  civil 
courts  in  determining  the  question  of  legitimate 
succession,  in  cases  where  a  separation  has 
taken  place  in  a  voluntarv  religious  society, 
will  adopt  its  rules,  and  will  enforce  its  polity 
in  the  spirit  and  to  the  effect  for  which  it  was 
designed.  .  .  .  Applving  these  principles  to 
the  facts  of  the  case  before  us  we  are  of  opin- 
ion that  the  decisions  of  the  several  yearly 
meetings  of  the  society,  in  relation  to  the  suc- 
cession in  the  Ohio  Yearly  Meeting,  are  proper 
and  legitimate  evideoce  in  the  case,  and  are 
entitled  to  great  wdght  as  intelligent  opinions 
and  ludgments  upon  the  subject.  And  when 
considered  in  connection  with  the  drcum- 
stances  of  the  separation,  and  in  view  of  the 
principles  upon  which  the  Ohio  Yearly  Meet- 
ing was  organized,  they  satisfactorily  show 
that  the  meeting  over  which  Binns  presided, 
affiliated  with  the  undoubted  regular  women's 
meeting,  was  and  is  the  true  Ohio  Yearly 
Meeting  of  the  Sodety  of  Friends,  within  the 
terms  and  meaning  of  the  grant,  whereby  the 
trust  estate  in  controversy  was  created."  This 
case  was  cited  with  approval  by  this  court  in 
White  Lusk  Q.  M,  ofFriendB  y.  White  Lick  Q. 
M.of  FHends,  eupra. 

We.  therefore  conclude  that  even  though  the 
Danville  Association  had  nothing  but  advisory 
power  in  the  matter,  yet  as  bolh  parties  sub- 
mitted their  claims  to  it  on  their  own  state- 
ment and  version  of  the  controversy  seeking 
its  recognition,  the  decision  of  the  assodation 
is  entitled  to  very  great  wdght  as  to  which 
faction  is  the  real  and  true  Mount  Tabor 
Church,  and  while  not  conclusive  upon  the 
courts,  its  decision,  composed  as  it  was  of 
delegates  called  messengers  from  the  whole 
twenty-two  churches  composing  the  assoda- 
tion, a  majority  of  whom  in  council  had 
decided  the  same  way,  would  be  a  safer  guide 
for  the  civil  courts  on  questions  of  religious 
doctrine,  discipline,  faith,  and  practice,  than 
any  Judgment  we  might  form  contrary  thereto. 

In  a  recent  case  the  Supreme  Court  of  Iowa 
has  decided  almost  ever^  single  point  here  in- 
volved where  the  minority  of  a  divided  Bap- 
tist Church  were  held  to  be  the  true  churciu 
M<ntnt  Zion  Baptist  Church  v.  J^hitmore 
(lowu),  reported  in  18  L.  R.  A.  198,  and  will 
probably  be  reported  in  88  Iowa. 

The  point  there  involved,  and  the  conten- 
tions, were  so  similar  to  thoee  in  this  case  that 
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we  are  induced  to  quote  from  the  very  able 
opinion  in  that  case.  Tbat  court  said:  "The 
petition  recites  the  substance  of  the  foregoing 
(which  was  a  narration  of  the  church  troubles 
and  the  calling  of  a  council  and  its  decision) 
and  contains  avermenls  that  the  defendants 
and  those  associated  with  them  have  departed 
from  the  faith  and  practice  of  the  Baptist 
Church,  and  are  using  the  church  buildine 
and  records  for  the  benefit  and  promotion  of 
doctrines  and  faith,  contrary  to  and  in  viola- 
tion of  the  faith,  covenants,  and  practice  of 
the  Baptist  denominations,  to  maintaio  which 
the  church  was  orc^anized  and  tbe  buildings 
erected.  Tbe  relief  sou^zbt  is  tbat  the  defend- 
ants be  restrained  from  interfering  wiib  tbe 
plaintiffs  in  the  free  use  of  the  church  build- 
ings and  property  for  their  legitimate  use  as  a 
place  of  worship  and  teaching  the  doctrines  of 
the  denomination.  Tbe  answer  puts  in  issue 
the  allegations  of  the  petition.  .  .  .  The  council 
found  the  doctrine  of  'entire  sanctiflcation,' 
as  taught  b^  the  Smith  brothers,  was  'not  in 
harmony  with  the  teaching  of  the  Baptist  de- 
nomination' but  'subversive  to  the  very  end 
sought'  and  'destructive  of  the  peace'  of  the 
churches.  Tbe  correctness  of  this  doctrine  as 
a  rule  of  faith  and  observance  in  the  Baptist 
Church  was  in  dispute  between  the  factions. 
It  was  not,  as  indicated  by  appellees'  argument, 
a  question  of  tbe  truth  or  falsity  of  the  doctrine 
on  scriptural  authority,  but  was  it  in  accord 
with,  or  subversive  of,  the  covenants  and  prac- 
tice of  the  Baptist  Church,  with  the  limitations 
imposed  by  its  articles  of  association?  This 
was  purely  a  theological  question,  and  a  coun- 
cil of  theologians  from  that  church  was  a  prop- 
er tribunal  to  determine  such  a  question,  snd 
was  80  recognized  and  agreed  upon  by  the  par- 
ties. It  is,  however,  contended  by  appellees 
that  they  are  not  bound  by  this  finding  of  the 
council,  and  we  notice  their  reasons,  or  at  least 
some  of  them.  Much  stress  is  laid  upon  tbe 
fact  that  each  Baptist  society  is  an  independ- 
ent body  with  no  higher  ecclesiastical  author- 
ity for  Its  control;  that  its  form  of  government 
is  congregational  where  a  majority  govern; 
and  that  it  is  within  itself  *a  little  republic' 
It  should  be  in  mind  that  it  is  the  distinctive 
character  of  the  Baptist  Church  government 
that  is  relied  upon  to  make  it  an  exception, 
and  free  it  from  the  generally  expressed  rule 
of  law,  by  which  a  minority  of  an  association 
may  claim  its  property  against  a  majority  seek- 
ing to  divert  it  from  its  legitimate  use.  A 
quotation  from  the  appellees  argument  will 
indicate  clearly  the  objection  to  be  met.  It  is 
said:  'Yes,  we  repeat  again,  if  this  church  or 
any  other  Baptist  Church  desires  to  change  its 
"articles  of  faith"  or  belief,  it  may  do  so,  if  a 
majority  of  its  members  concur  therein.  If  it 
desires  to  change  to  a  Mormon  Church,  it  may 
do  so,  and  no  person  or  persons,  no  man  or 
body  of  men,  either  civil  or  ecclesiastical,  has 
any  right  or  power  to  interfere.  It  owes  no 
allegiance  to  any  man,  or  body  of  men,  except 
a  majority  of  its  own  members.  It  has  no 
creed  except  tbe  Bible,  and  the  right  of  its 
own  members  to  interpret  that  according  to 
the  dictates  of  their  own  consciences.  If  a 
majority  of  the  members  of  that  church  be- 
lieve the  Bible  to  teach  a  certain  doctrine,  then 
that  is  "Baptist  doctrine"  because  that  church 
19  L.  R  A. 


has  the  right  and  the  power  to  determine  for 
itself  what  the  Bible  teaches,  and  no  other 
church  or  churches  has  any  right  to  interfere 
therein.  The  Baptists,  as  a  denomination, 
have  no  creed.  There  is  no  such  thing  as  a 
one  Baptist  Church  with  a  one  Baptist  creed 
or  belief.  All  there  is  of  "Baptist  creed"  con- 
sists in  the  right  of  each  separate  church  to  in- 
terpret the  scriptures  for  itself,  what  it  believes 
the  scriptures  to  teach.  There  are  as  many 
"Baptist  Churches"  as  there  are  several  societies 
or  congregations  .  .  .  which  have  given  ex- 
pression to  their  belief  of  what  the  scriptures 
teach.  We  conclude,  then,  if  there  be  a  differ- 
ence of  opinion  between  the  plaintiffs  and  de- 
fendants as  to  what  the  Bible  teaches  with  ref- 
erence to  sanctification,  and  tbe  defendants  are 
in  a  majoritv  and  plaintiffs  a  minority,  accord- 
ing to  Baptist  practice  and  usage  there  is  but 
one  remedy,  namely,  "they  may  retire  and  find 
a  home  in  some  other  church;  or  they  may  or- 
ganize themselves  into  a  new  one."  "  The  court 
then  goes  on  to  say:  "This  exclusiveness  of 
government  within  the  strict  lines  of  ecclesi- 
astical authority  may  be  conceded;  but  we  are 
constrained  to  doubt  tbat  any  writer  either 
upon  ecclesiastical  or  civil  law,  where  a  coo- 
troversy  involved  the  right  of  a  minoritv  of  an 
association  to  have  its  property  devoted  to  the 
purpose  for  which  it  was  given  or  ^ranted,  has 
laid  down  a  rule  so  broad.  .  .  .  We  are  nol 
adjudicating  the  right  of  any  person  to  a  re> 
ligious  belief  or  practice,  nor  are  we  to  deter- 
mine the  truth  or  falsity  of  the  doctrine  of 
'sanctification'  or  'sinless  perfection.'  Upon 
authoritv  so  general  as  to  be  beyond  question 
it  is  held  that  property  given  or  set  apart  to  a 
church  or  religious  association,  for  its  use  in 
the  enjoyment  and  promulgation  of  its  adopted 
faith  and  teachings  it  by  said  church  or  asso- 
ciation held  in  trust  for  that  purpose,  and  any 
members  of  the  church  or  association,  less  than 
the  whole  may  Lot  divert  it  therefrom.  The 
following  cases  more  or  less  directly  sustain 
tbe  rule  and  are  but  a  few  of  the  many  bear- 
ing on  the  question:  Kniskem  v.  Lutheran 
Church,  1  Sandf.  Ch.  489,  7  L.  ed.  888;  Att^f- 
Oen.  V.  Pearson,  8  Meriv.  858;  Baker  v.  Firtles^ 
16  Mass.  488;  Stebbim  v.  Jennings,  10  Pick. 
172;  Hale  v.  EtereU,  58  N.  H.  9, 16  Am.  Rep. 
82;  First  Baptist  Clmch  in  Hartford  v.  WiUier' 
eU,  8  Paige,  296,  8  L.  ed.  159;  Harrison  v. 
Hoyle,  24 Ohio  St.  254;  Fiddy,  Field,  9  Wend, 
401;  QaUe  v.  MiUer.  10  Paige,  267,  4  L.  ed. 
1118.  2  Denio,  492;  Methodist  Episcopal  Church 
of  Cincinnati  v.  Wood,  5  Ohio,  284:  Happy  v. 
Morton,  88  III.  898;  Laitson  v.  Kofbenmn,  61 
111.  407;  Watson  v.  Jones,  80  U.  8.  18  Wall 
679,  20  L,  ed.  666;  Fadness  v.  Braunborg,  78 
Wis.  257;  First  Constitutional  Presbt/.  Church 
V.  Congregational  8oc,  28  Iowa,  567;  Sc/inorr's 
App.  67  Pa.  188;  Boshi's  App.  69  Pa.  462,  8 
Am.  Rep.  276. 

"Tbe  Mount  Zion  Baptist  Church  came  into 
possession  and  ownership  of  the  property  it 
now  holds  under  a  proiession  of  faith  and 
practice  limited  by  the  articles  of  faith  and 
church  covenants  published  in  the  minutes  of 
the  Des  Moines  Baptist  Association  in  the  year 
1848,  which  we  understand  to  accord  with  the 
teachings  of  the  Baptist  denomination.  These 
articles  of  faith  and  church  covenants,  and  the 
teachings  with  which  they  accord,  are  a  limiU 
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atioD  OD  the  trust  or  use  to  which  the  property 
maybe  applied.  .  .  .  The coaDcil  selected 
by  the  parties  declared.  Id  effect,  the  doctrines 
taught  br  the  Smith  Brothers  to  be  a  deadly 
error,  and  destructive  of  the  peace  of  the 
church.  Treating  this  finding  for  the  present 
as  legitimate  and  true  for  the  purposes  of  the 
case,  and  the  situation  is  that  the  property 
siven  and  devoted  to  the  promotion  of  the 
Baptist  Church  is  being  used  for  its  destruction. 
Appellees'  contention  because  of  their  claims  for 
the  distinctive  or  independent  character  of  the 
Baptist  Church,  by  which  a  msjority  may  with- 
out limitation  govern,  would  permit  this  re- 
sult. .  .  .  The  error  of  appellees  in  their 
claim  for  the  'independency'  of  the  majority  in 
a  Baptist  church  lies  in  a  mistaken  conception 
of  what  should  be  understood  by  ^government' 
The  power  of  the  majority  to  govern  is  deriv- 
ative, and  the  source  of  derivation  limits  the 
power.  The  organization  gave  birth  to  the 
church  and  a  power  to  govern  the  church. 
The  church  is  Baptist  because  of  the  faith  and 
covenants  that  make  it  so.  It  is  not  the  faith 
and  covenants  that  need  or  are  to  be  governed, 
but  the  members  in  the  enjoyment  and  fulfill- 
ment of  the  same.  The  power  to  govern  the 
church  gives  no  power  to  change  the  church  or 
the  faith  and  covenants  that  fix  its  character. 
The  property  of  this  church  is  the  common 
property  of  all  its  members,  and  each  has  such 
an  interest  therein  that  he  may  insist  that  it  shall 
be  devoted  to  the  religious  faith  for  which  it  was 
given.  .  .  .  But  there  is  no  delegation  of 
authority  to  the  majority  to  apply  it  to  the  ad- 
vancement of  a  church  of  another  faith  .  .  . 
or  by  changing  the  faith  of  the  majority  of  the 
members  of  the  church.  ...  If  per- 
chance a  bare  majority  of  some  Baptist  Church 
Bhould  determine,  on  scriptural  authority, 
their  right  to  a  plurality  of  wives,  and,  against 
the  protest  of  a  minority,  devote  the  property 
of  the  church  to  the  advocacy  and  practice  of 
such  a  doctrine,  under  the  claim  of  appellees 
that  the  church  'owes  no  allegiance  to  any  man 
or  body  of  men,  civil  or  eccl^astlcal,  except  a 
majority  of  its  members,'  the  only  redress  of 
the  minority  would  be  to  retire  from  the 
church,  and  leave  the  property  to  the  malorit^ 
for  such  a  purpose,  ouch  a  surrender  of  civil 
rights  is  without  support  on  any  principle  of 
natural  justice,  and  we  believe  without  the 
■anction  of  any  judicial  tribunal. 


This  case  is  so  nearly  the  exact  case  now  in 
hearing,  and  the  points  in  controversy  sa 
nearly  the  same  in  both  that  it  decides  every 
material  point  contended  for  by  appellees- 
against  them,  and  if  it  correctly  declares  the 
law  as  we  think  it  does,  it  is  decisive  of  this 
case  against  appellees.  It  is  true  it  differs  with 
this  case  in  that  the  ecclesiastical  decision  there 
was  by  a  council  only,  in  which  the  appellees 
participated,  whereas  here  the  appellees  did 
not  participate  in  either  one  of  the  councils, 
that  decided  against  them,  though  they  were 
invited  to  do  so.  But  they  did  participate,  or 
asked  recognition  as  the  true  church  at  the 
hands  of  the  association,  the  same  as  the  ap- 
pellants did;  and  the  association  was  a  mor» 
extensive  ecclesiastical  body  than  the  council, 
and  though  its  powers  were  like  the  council 
advisory  only,  they  were  more  extensive.  The 
same  conclusion  was  reached  in  favor  of  a 
minority  of  a  Baptist  church  of  the  same  faitb 
and  order  in  the  Supreme  Court  of  Tennessee. 
Nance  v.  Bud^  (Tenn.)  18  S.  W.  Rep.  874. 

The  following  cases  are  closely  m  point: 
Hottmann  v.  BartHng,  2d  Neb.  875;  Baker  v. 
Ducker,  79  Cal.  866. 

The  evidence  shows  that  appellants  and  the 
minority  were  at  one  time  since  the  division  in 
possession  of  the  church  building  claiming  to 
be  the  true  church,  and  that  appellees  and  the 
majority  represented  by  them  afterwards  broke 
open  the  house  by  the  use  of  a  fence  rail  and 
ever  since  have  had  excl  usive  possession.  And< 
ever  since  that  appellants  and  the  minority 
they  represent  have  kept  up  a  separate  organ- 
ization and  church  services  claiming  to  be  the 
church,  and  have  been  ever  since  so  treated 
and  recognized  by  the  Danville  Association, 
while  the  majority  have  l)een  disowned  by  that 
association .  That  their  action  did  not  take  the 
minority  out  of  Mount  Tabor  Church  and  the 
action  of  the  majority  in  excluding  them  did 
not  have  that  effect,  see  Wut  Ko^hkonong' 
Q?ngregation  v.  Otteien  (Wis.)  49  N.  W.  Rep. 
24. 

We  therefore  conclude  that  the  finding  of 
the  circuit  court  was  contrary  to  law  for  which 
error  the  motion  for  a  new  trial  ought  to  have 
been  sustained. 

For  this  error  the  judgment  is  revereed  mth 
instructions  to  sustain  the  motion  /or  a  tww 
trial. 


OREGON  SUPREME  COURT. 


iiuiR  &  McDonald,  Appts^ 

8.  W.  JONES,   Bespt. 
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A  bona  fide  pnrchaaer  of  Uu&d  wltboiit 
Botiee  is  not  affected  by  m,  parol  ag^ree- 


ment  between  prior  owners  reserving  as  per- 
Bonal  propei'ty  what  otherwise  would  have  beea 
a  part  of  the  realty— such  as  a  steam  sawmill. 

(December  28,  1882.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Marion  County  in. 


Koza— Et0VeC  of  aqreemeni  to  prevent  Ikswree  from 
heeonwna  a  part  oj  reoiUv. 

l\ew  subjects  present  greater  diilloultiesthan  the 
law  ooncemlng  fixtures,  and  on  some  branches  of 
the  sabjeot  a  diversity  of  opinion  among  the  oourts 
■tia  exists. 

As  to  the  eff eot  of  ohattel  mortgages  on  fixtures, 
19  L.  R.  A« 


see  the  noU  to  Tlbbetto  v.  Home  (N.  H.)  16  L.  B. 
A.  66. 

In  the  present  note  the  effect  of  other  agre^ 
ments  to  prevent  hulldings  or  other  fixtures  from 
becoming  Incorporated  Into  the  realty  will  be 
treated. 

So  far  as  the  parties  to  the  contract  themselves 


dee  also  19  L.  R.  A.  446,  611  j  38  L.  R.  A.  267. 
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fayor  of  defendant  in  an  action  broaght  to 
recover  possession  of  certain  machinery.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mesirs,  Bonham  ft  Holtoes  for  appel- 
Unts. 

Meuri,  D'Arey  ft  Bin^hjun*  for  respond- 
"Cnt: 

The  mill  was  attached  to  the  freetiold  at  the 
^me  of  respondent's  purchase  and  after  paying 
full  value  and  without  notice  of  any  latent 
equities  to  he  deprived  of  it  would  work  a 
hardship  which  the  law  never  sanctions.  While 
there  is  a  great  deal  of  uncertainty  on  the  sub- 
ject generally,  yet  as  between  vendor  and 
vendee  the  rules  are  more  strict  and  their  ap- 
plication much  more  certain. 

The  rules  are  the  same  whether  the  sale  is  by 
he  owner  or  a  public  officer  under  the  law. 

Price  V.  Brayton,  19  Iowa,  809. 

In  Farrar  v.  StaekpoU,  6  Me.  164,  it  was 
field  that  by  a  conveyance  of  a  sawmill  with 
the  appurtenances,  the  mill  chains,  dogs,  and 
bars,  being  in  their  appropriate  places  at  the 
time  of  the  conveyance,  passed  to  the  grantee. 

In  Fairisy,  Walker,  1  Bailey,  L.  540,  it  was 
lield  that  a  cotton  gin  attached  to  the  gears  iu 
-a  gin-house,  on  a  plantation,  passed  by  a  con- 
veyance of  the  land. 


In  StiUmnn  v.  Flenniken,  68  Iowa,  460,  It 
was  held  that  a  smutter,  which  was  placed  in 
a  mill  in  the  usual  manner,  and  for  the  use  of 
which  rent  was  to  be  paid  equal  to  10  per  cent 
per  annum,  on  the  cost  of  the  smutter,  the 
title  to  which  was  not  to  pass  to  the  millowners, 
was  a  fixture  and  would  pass  at  a  judicial  sale, 
the  purchaser  having  no  notice  of  the  agree- 
ment under  which  the  smutter  was  placed  in 
the  mill. 

See  also  Southbridge  8av,  Bank  v.  SterenM 
Tool  Co.  180  Mass.  547;  Kfundton  v.  Johnson, 
87  Mich.  47;  ITiomai  v.  Dame,  76  Mo.  7d-78; 
Bvrmide  v.  Twiteheil  48  N.  H.  890-898;  Ar- 
nold V.  Crowder,  81  Dl.  56;  Barlan  v.  Harlan, 
16  Pa.  507-518,  58  Am.  Dec.  612;  8  Am.  ft 
Eng.  Encyclop.  Law,  pp.  50-^7;  Helm  t.  00- 
ray,  90  Or.  517. 

Lordt  Ch,  /.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  in  replevin  to  recover  a 
steam  engine  and  boiler  which  the  plaintiffs 
claim  to  be  the  owners  of  by  purchase  from 
one  Sarah  E.  Dennis.  Substantially,  the  facta 
are  these:  Sarah  E.  Dennis,  owning  a  farm 
on  the  Willamette  river,  purchased  an  engine, 
boiler,  and  other  fixtures  and  attachments  nec- 
essary to  make  a  steam  sawmill,  and  erected 


■are  oonoemed,  the  law  Is  well  ettahllshed  that  their 
4iflTeeineDt  will  be  effective  to  prevent  a  building 
from  becomJncr  real  property  and  will  make  tt 
tnerelya  chattel  when  it  Is  built  byone  person 
upon  the  land  of  another.  Binkiey  v.  Forkner«  8 
L.  R.  A.  8a,  117  Tnd.  176;  Harmon  v.  Kline,  62  Ark. 
S51;  Myriok  v.  Bill,  8  Dak.  2M;  Curtiss  v.  Hojt,  19 
Gonn.  154;  Tapley  v.  Smith,  18  Me.  12;  Doty  v. 
•Gorham,  5  Pick.  487,  18  Am.  Dec.  417;  Handforth 
"v.  Jaokflon,  100  Mass.  140;  Priestly  v.  Johnson,  07 
Mo.  632;  Lowenbersr  v.  Bemd,  47  Mo.  287;  Goodman 
-v,  Hannibal  A  St.  J.  B.  Co.  46  Mo.  88, 100  Am.  Dec. 
Va^  Ford  V.  Burlelffh,  08  N.  H.  888;  Laird  v.  Bafl- 
road  Co.  62  N.  H.  264;  Dame  v.  Dame,  88  N.  H.  420* 
Mayo  V.  Newhoff,  47  N.  J.  Eq.  81;  Pope  v.  Sklnkle.  46 
N.  J.  L.  89;  Smitb  v.  Benson,  1  Hill,  176;  Freeman 
v.  Leonard,  00  N.  C.  274;  Osgood  v.  Howard,  6  Me. 
462. 20  Am.  Dea  882;  Foster  v.  Mabe,  4  Aku  402,87 
Am.  Dec  749. 

But  an  oral  agrreement  of  this  kind  made  during 
the  construction  of  a  building  already  commenced 
^m  not  be  valid.    Qlbbs  v.  Gstey,  16  Gray,  688. 

'Such  an  agreement  may  be  implied  from  circnm- 
ttanoes.    Howard  v.  Fessenden,  14  Allen,  124. 

A  building  which  is  erected  by  license  on  the 
land  of  another  being  a  mere  chattel  cannot  be  re- 
•oovered  by  a  writ  of  entry.  Aldrich  v.  Parsons,  6 
N.  H.666. 

And  tt  maybe  sold  on  execution  against  the 
owner  as  personal 'property.  Doty  v.  Gorham,  6 
Ohck.  487, 16  Am.  Dec  417;  Freeman  v.  Leonard,  00 
N.  C.  274. 

And  it  Is  the  subject  of  aale  or  mortgage  as  per- 
•aonal  property.  Maiott  v.  Price,  100  Ind.  22;  Brown 
V.  Corbin,  121  Ind.  466. 

The  principle  is  recognised  in  Prince  v.  Case,  10 
•Conn.  876,  27  Am.  Dec.  676,  in  which  a  bona  fide 
purchaser  of  land  was  held  not  bound  by  the  license 
'but  could  require  the  owner  of  the  building  to  re- 
•move  it. 

One  who  allowed  his  son  to  bufld  a  house  upon 
ihls  land  with  a  general  expectation  that  the  land 
would  be  devised  to  the  son  cannot  be  compelled 
>by  the  son^  creditors  to  assume  the  ownership  of 
the  building  and  pay  its  value.  WeUs  v.  Banister, 
4  Mass.  514 
19  L.  R  A« 


The  same  rule  as  to  a  parol  agreement  that  a 
house  built  on  the  land  of  another  should  remain 
personal  property  Is  given  effect  In  Curtis  v. 
Biddle,  7  AUen,  186,  in  which  It  Is  held  that  the 
owner  of  the  building  may,  by  parol  agreement, 
authorise  the  owner  of  the  land  to  include  the  build- 
ing In  a  real-estate  mortgage. 

In  First  Parish  in  Sudbury  v.  Jones,  8  Cush.  184,  a 
Bchoolhouse  erected  by  a  town  after  separation  of 
the  functions  of  town  and  parish,  upon  land  which 
was  granted  to  the  town  when  it  exercised  the 
functions  of  both,  was  held  to  belong  to  the  parish 
and  therefore  not  removable  by  the  town. 

The  exemption  of  a  reli^ous  society  from  tax- 
ation was  held  in  Parker  v.  Redfleld,  10  Conn.  tfO, 
not  to  extend  to  a  building  erected  on  the  prop- 
erty of  the  society. 

A  fence  may  also  be  prevented  from  hecom- 
Ing  realty  by  agreement  of  the  parties.  Hines 
V.  Ament,  43  Mo.  288. 

And  the  same  Is  true  of  a  temporary  track  built 
by  railroad  contractors  which  they  allow  the  rail- 
road company  to  use  until  called  for.  Fifleld 
V.  Maine  Cent.  B.  Co.  62  Mc  80. 

Machinery  afBxed  to  a  building  may  also  as  be- 
tween  the  parties  to  an  agreement  for  that  purpose 
be  made  to  retain  Its  character  as  personal  prop- 
erty. Ott  V.  Specht  (Del.)  Dec  10, 1887;  Watertown 
Steam  Bngine  Co.  v.  Davis,  6  Houst  <DeL)  102;  Mar- 
shall V.  Bacheldor,47  Kan.442;  Bartholomew  v.  Ham- 
ilton, 106  Mass.  280;  Globe  M.  MiUs  Co.  v.  Quinn,  76  N. 
T.  28, 82  Am.  Bep.  260;  Harbin  v.  Harlan,  20  Pa.  803; 
Mitchell  V.  Freedley,  10  Pa.  lOS:  Piper  v.  MarUn,  8 
Pa.  211;  San  Antonio  Brew.  Asso.  v.  Arctic  Ice 
Maohice  Mfg.  Co.  81  Tex.  00;  Harkey  v.  Cain,  60 
Tex.  160. 

This  rule  applies  where  individual  partnexs  own 
either  the  realty  or  fixtures  while  the  other  la 
owned  by  the  partnership.  Walker  v.  Schindel,  68 
Md.  860:  Bobertson  v.  Corsett,  80  Mieh.  777. 

Such  machinery  may  be  sold  on  execution  as 
personalty.    Freeman  v.  Leonard,  00  N.  C  274. 

A  parol  agreement  made  on  the  aale  of  real  prop- 
erty that  a  third  person  who  advanced  money  to 
pay  the  purchase  price  of  the  premises  should 
have  as  security  the  title  to  flxtures,  such  aa  tb» 
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the  same  on  ber  land,  to  saw  timber  thereon, 
mnd  also  to  saw  timbier  which  was  cut  from 
another  farm  owned  by  ber,  on  the  same  river 
a  short  distaoce  above,  and  floated  down  to 
the  mill.  When  Mrs.  Dennis  put  up  and 
erected  this  steam  sawmill  on  her  land  she  did 
not  intend  to  make  it  a  part  of  the  realty;  her 
intention  was  to  preserve  its  character  as  per- 
aonal  property.  Subsequently  she  sold  the 
land  on  which  the  mill  was  so  situated  to  one 
Bowman,  orally  informing  him  that  the  steam 
sawmill  was  no  part  of  the  realty,  and  reserv- 
iuf^  the  right  to  enter  upon  the  land  and  take 
it  away.  Bowman  sold  the  same  land  to  Fair- 
child  with  like  notice  and  reservation  of  the 
rights  of  Mrs.  Dennis,  and  Fairchild  sold  it  to 
Stranaban,  to  whom  he  gave  like  notice  of  the 
rights  of  Mrs.  Dennis  in  re^rd  to  the  status 
of  the  mill  property.  Stranahan  sold  to  the 
defendant,  Jones,  without  informing  or  giv* 
ing  him  any  notice  of  the  parol  agreement  or 
reservation  in  respect  to  the  mill  property. 
Mrs.  Dennis  sold  the  mill,  including  the  engioe 
«nd  builer  in  controversy,  to  the  plaintiffs, 
who  undertook  to  haul  them  away,  but,  the 
wagon  miring  down,  they  were  compelled  to 
2eave  them  by  the  roadside,  where  the  defend- 
jtnty  when  he  heard  of  their  removal  from  the 
land,  recaptured  them.    The  engine  and  boiler 


was  a  stationary  one,  which  was  permanently 
affixed  to  the  soil;  the  boiler  being  inclosed  by 
brickwork,  and  the  engine  fastened  to  timbers 
imbedded  in  the  ground  by  means  of  bolts. 
The  flood  of  1890  washed  off  some  portions  of 
the  mill,  leaving  it  in  a  damaged  and  dilapi- 
dated condition,  in  which  state  it  was  during 
the  transactions  above  mentioned.  All  of  the 
deeds  to  the  land  upon  which  this  mill  was  lo- 
cated were  warranty  deeds,  with  full  covenants, 
and  without  any  reservation  whatever,  con- 
veying it  to  the  grantees,  together  with  the 
tenements  and  appurtenances  thereunto  be- 
longing. 

It  is  conceded  that  the  defendant,  when  he 
purchased  the  land  from  Stranahan,  had  no 
knowledge  or  information,  that  the  sawmill  or 
the  engine  and  boiler  in  controversy  were  not 
the  property  of  his  grantor,  or  that  anyone  else 
other  than  his  grantor  claimed  to  own  the  saw- 
mill or  the  boiler  and  engine,  but  that  he  pur- 
chased the  same  in  good  faith,  and  paid  full 
value  for  the  land  and  all  things  pertaining 
thereto,  and  believed  that  he  was  obtaining  a 
good  title  to  the  farm  and  the  sawmill.  Upon 
this  state  of  facts  the  court  charged  the  jury,  in 
effect,  that,  if  Mrs.  Dennis,  when  she  sold  the 
land  upon  which  this  sawmill,  engine  and 
boiler  were  situated,  reserved  to  herself  the 


plaot  and  machiDery  of  a  marine  raUway,  with 
li^ht  to  remove  them  at  any  time,  is  valid  as  be- 
tween the  parties,  although  not  mentioned  in  the 
•deed  and .  mortcacre.    Tyson  v.  Poet,  106  N,  T. 

Bnt  one  who  sells  machinery,  knowingr  that  it  Is 
<o  be  put  on  the  premises  of  a  third  person  and 
l)ecome  a  part  of  the  freehold,  cannot  retain  title 
«■  security  for  the  purchase  price  since  this  would 
he  a  fraod  on  the  owner  of  the  premises.  Jenks 
v.OolweU,661fJob.«aa 

On  the  other  band,  one  who  leased  an  engine  and 
4>oUer,  with  the  privilege  of  purchase,  to  a  person 
who  had  poaseseion  of  land  under  a  contract,  know- 
ing that  It  was  to  be  affixed  by  the  latter  to  the 
Jand,  but  not  knowing  that  the  land  contract  pro- 
vided that  everytblng  put  on  the  land  should  be- 
long to  It,  was  held  entitled  to  hold  tbe  articles  as 
personalty.  Hendy  v.  Dlnkerhofl,  (7  ObL  8, 40  Am. 
Bep.  107. 

And  one  who  sent  a  machine  consigned  to  hlm- 
eelf  In  care  of  another,  in  order  that  the  latter 
might  put  It  In  a  mill  to  test  it,  does  not  lose  his 
•title  thereto  as  against  millowners,  where  they 
have  not  paid  or  done  anything  on  the  faith  of 
ench  person's  ownership.  Walker  v.  Grand  Baplds 
«*.Hi110o.70W]s.W. 

An  express  exception  in  a  deed  of  a  boiler  will 
prevent  It  from  passing  to  the  vendee.  Badger  v. 
Batavla  Pepper  Mfg.  Ck>.  7D  IlL  802. 

Manufacturers  who,  when  an  engine  wMk  partly 
completed,  were  told  by  the  purchaser  of  his  in- 
eolvency,  and  thereupon  agreed  to  leave  it  for  a 
time  to  give  an  opportunity  for  the  adjustment  of 
4il8  debts,  did  not  lose  tbetr  right  to  take  it  away. 
fiheU  V.  Haywood,  16  Pa.  628. 

One  who  hires  a  whiskey  still  does  not  make  It  a 
ilztnre  by  setting  it  up  on  leased  land  endceed  in 
masonry.    Feimster  v.  Johnson,  6i  N.  0. 269. 

Ibe  agreement  of  a  life  tenant  that  buildings 
greeted  on  tbe  land  should  be  subject  to  removal  is 
•lield  insnfflclent  In  Demby  v.  Parse,  12  L.  R.  A.  87, 
•68  Ark.  sn,  to  give  the  right  of  removal  against 
the  objection  of  the  remainderman,  if  they  are  not 
within  any  of  tbe  exceptions  to  the  rule  against 
<h«i  removal  of  fixtures  by  a  tenant* 
39  UR.  A. 


Am  to  ereetiona  by  tenanL 

The  rule  preserving  the  personal  character  of 
buildings  or  fixtures  erected  on  land  of  another 
applies  with  full  force  to  erections  by  a  tenant  on 
leased  premlfles.  Elwes  v.  Maw,  8  East,  88;  Alex* 
ander  v.  Touhy,  18  Kan.  64;  Docking  v.  Fnueell,  88 
Kan.  420;  Hartwell  v.  Kelly,  117  Mass.  287;  Lake 
Superior  a  Oanal  B.  A  L  Co.  v.  McOann,  86 
Mich.  106;  Krlbbs  v.  Alf ord,  120  N.  Y.  610;  Re  Buf- 
f  ak>,  1 N.  Y.  &  B.  742;  Dubois  v.  KeUy.  10  Barb.  486| 
Whitens  App.  10  Pa.  262. 

But  it  is  manifest  that  the  agreement  in  these 
cases  is  in  many  Instances  only  an  expression  of 
rights  which  the  law  would  give  mdependent  of 
any  express  contract. 

Am  to  purchoitn. 

As  to  bona  flde  purchasers  without  notice  of  the 
rights  of  any  third  persons  in  it  as  to  buildings  or 
other  fixtures  on  the  premises  the  decisions  are  not 
uniform,  and  in  connection  with  those  below  cited 
attention  is  called  to  similar  cases  in  tbe  note  to 
Tibbetts  V.  Home  (N.  H.)  16  L.  B.  A.  66,  respecting 
chattel  mortgages  on  fixtures. 

An  early  case  in  Maine  held  that  a  bona  fide  puzw 
chaser  of  land  obtatoed  no  title  to  a  mill  standing 
thereon  which  was  owned  by  a  third  person,  hav« 
ing  been  built  thereon  by  permission  of  the  owner, 
BusseU  V.  Biotaards,  10  Me.  429, 26  Am.  Dec.  264. 

And  a  similar  decision  was  made  In  respect  to 
machinery  wblch  was  removable  without  Injury  to 
the  premises  m  Oodard  v.  Gould,  14  Barb.  662,  but 
this  decision  is  opposed  by  that  In  Knowlton  v. 
Johnson,  87  Mich.  47,  where  a  bona  flde  purchaser 
of  the  land  was  held  entitled  to  mill  machinery 
against  one  who  sold  it  with  an  agreement  whereby 
he  attempted  to  retain  title  as  security. 

And  the  latter  decision  is  In  line  with  the  major* 
Ity  of  the  decisions  elsewhere.  Thus  in  Bidgeway 
Stove  Go.  V.  Way,  141  Mass.  667,  a  bona  fide  purw 
chaser  of  houses  was  held  not  to  be  affected  by  an 
agreement  whereby  tiUe  to  furnaces  in  bouses  was 
retained  as  security  for  the  purchase  price. 

Likewise  in  Case  Mfg.  Ck>.  v.  Garven,45  Ohio,280^ 
a  similar  agreement  retaining  title  to  fixtures  such 
aa  machinery  In  a  buUdlng  was  held  to  have  no 
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•awmfll,  enpfne  nj\<\  boiler,  und  tlie  right  to 
enter  upon  tue  premises  and  remove  tbeni,  and 
if  the  defendaDt  had  notice  of  such  reserratioD, 
then  the  plaintiff  would  be  entitled  to  recover 
in  this  action;  but  that,  if  she  suffered  them 
to  remain  on  the  premises  and  attached  to  the 
same,  and  the  defendant  had  no  notice  of  any 
such  reservation  at  the  time  he  purchased  the 
premises,  then  the  defendant  would  not  be 
ix)und  by  such  reservation,  and  the  mill  or  the 
engine  and  boiler  would  pass  to  him  with  a 
conveyance  of  the  real  property.  No  excep- 
tion was  made  or  taken  to  the  first  part  of  this 
instruction,  but  only  that  portion  of  it  which 
declares  that  the  engine  and  boiler,  when  so 
attached  to  the  soil  as  to  become  a  part  of  the 
realty,  pass  to  the  grantee  with  the  convey- 
ance, unless  he  bad  notice  of  the  intention  to 
preserve  them  as  personal  property,  and  re- 
serve them  from  the  operation  of  the  convey- 
ance. The  instruction  declared,  in  effect,  that 
it  was  competent  for  Mrs.  Dennis  to  preserve 
and  continue  the  character  of  the  engine  and 
boiler  as  personal  property,  after  she  had  so 
permanently  affixed  them  to  the  soil  as  to  make 
them  a  part  of  the  really,  if  at  the  time  of  her 
conveyauoe  of  the  lana  she  had  by  a  parol 


agreement  reserved  them  from  Its  operation^ 
as  personal  property;  and  the  defendant,  Jonea,. 
it  chargeable  with  notice  of  it,  otherwise  he 
would  be  entitled  to  boM  them  as  a  part  of  the 
realty.  In  a  word,  if  the  defendant  bought- 
the  land  with  notice  of  the  parol  agreement 
and  Mrs.  Dennis'  rights  under  it,  he  would  be- 
bound  by  it.  The  contention  for  the  plain- 
tiffs is  that,  althouf?h  the  mill  property,  in- 
cluding the  engine  and  boiler  in  controversy, 
was  attached  to  the  soil  as  a  part  of  the  realty, 
yet  it  was  not  such  at  the  time  of  the  sale,  be- 
cause, by  her  parol  agreement  with  her  gran- 
tee, she  preserved  and  reserved  its  character  as 
personalty,  so  that  no  title  to  it  could  vest  in 
him  or  any  purchaser  of  the  land,  though  he 
bad  no  notice  of  such  agreement.  "Briefly 
stated."  says  counsel,  *'our  contention  is  that 
Mr.  Stranahan  could  invest  the  defendant 
with  no  better  title  than  he  himself  possessed, 
and  he  in  fact  never  had  or  claimed  title  to  the 
mill,  or  any  part  of  the  same."  This  argu- 
ment proceeds  upon  the  idea  that  a  purchaser 
of  land  would  be  bound  by  an  agreement  of 
the  vendor,  which  preserves  to  those  chattels 
which  have  become  fixtures,  or  a  part  of  the 
realty,  the  character  of   personal    property, 


effect  as  against  a  bona  fide  purchaser  of  the  land 
without  notloa. 

In  Landon  v.  Piatt,  84  Oonn.  517,  it  was  held  that 
one  who  built  a  bam  on  another^s  premises  under 
an  agreement  for  the  use  of  ft  at  certain  rent  so 
long  as  the  other  owned  the  lot,  and  then  should 
be  entitled  to  the  bam  on  payment  of  a  certain 
sum,  had  no  title  to  the  bam  which  be  could  assert 
against  a  bona  fide  purchaser  of  the  lot. 

In  Fryatt  v.  Sullivan  Co.,  5  Hill,  110,  a  bona  fide 
purchaser  of  land  was  held  entitled  to  fixtures 
which  bad  been  annexed  by  a  bailee  wbo  had  con- 
verted them. 

The  same  principle  Is  applied  in  a  decision  that  a 
parol  sale  of  growing  grass  is  not  good  as  against  a 
bona  fide  purchaser  of  the  land.  Westcott  v.  De- 
lane,  20  Wis.  614. 

Likewise  in  Rowand  v.  Anderson,  88  Kan.  284. 
deciding  that  a  fence  built  on  the  land  of  another 
under  a  license,  with  right  to  remove  it,  would  pass 
with  the  land  to  a  bona  fide  purchaser  of  the  real 
property.  To  the  same  elTect  is  Climer  v.  Wallace, 
f»  Mo.  656.  75  Am.  Dec.  185. 

But  these  decisions  are  substantially  in  conflict 
with  Mott  V.  Palmer,  1  N.  Y.  664,  in  which  it  is  bold 
that  a  covenant  of  seisin  in  a  conveyance  of  land  is 
broken  by  the  fact  that  rails  in  a  fence  standing 
thereon  were  owned  by  a  third  person  who  had 
built  the  fence  under  an  agreement  giving  him  a 
right  to  remove  it. 

Purchasers  of  land  with  notice  of  the  title  of 
third  persons  to  a  building  thereon  take  the  land 
subject  thereto.  Wilgus  v.  Gettings,  21  Iowa,  177; 
Coleman  v.  Lewis,  27  Pa.  291. 

Millstones  put  into  a  mill  by  a  stranger  under  an 
agreement  that  he  may  remove  them  at  pleasure 
are  not  a  part  of  the  freehold  and  do  not  pass  to  a 
vendee  with  notice.    Sullivan  v.  Jones,  14  S.  C.  862. 

So  machinery  bought  under  an  airreement  that 
the  title  should  not  pass  until  it  was  paid  for  when 
set  up  on  the  land  of  which  the  purchaser  owned 
an  undivided  share  will  not  pass  by  his  quitclaim 
deed  of  the  land.  Lansing  Iron  i  B.  Works  v. 
Walker,  91  Mich.  409. 

A  purchaser  of  land  with  notice  of  the  rights 
of  a  third  person  in  fixtures  thereon  cannot  hold 
them.    Crippen  v.  Morrison,  18  Mich.  88. 

A  purchaser  of  land  at  a  Judicial  sale  takes  It 
19L.R.A. 


subject  to  the  rights  of  third  persons  who  bad< 
sold  machinery  thereon,  retaining  title  as  security, 
Sayles  v.  National  Water  Purify.  Co,  41  X.  Y.  b.  JEL 
856. 

But  in  Sinker  v.  Ctomparet,  62  Tex.  470,  a  pur- 
chaser of  land  on  foreclosure  sale  without  notice 
of  a  contract  by  which  machinery  theieon  had 
been  bought,  the  title  not  to  pass  untU  it  was  paid 
for,  was  held  not  subject  to  that  contract  where  it 
had  not  been  recorded  as  required  by  statute  la 
the  case  of  such  agreements. 

As  to  prior  mortgagceB. 

An  agreement  that  telegraph  wires  strung  on 
poles  should  not  lose  their  personal  character  or  be 
subject  to  existing  real-estate  mortgages  is  valid. 
Boston  Safe  Deposit  ft  T.  Co,  v.  Bankers  &  M.  Teieg. 
Co.  86  Fed.  Rep.  288;  Westem  XJ,  Teleg.  Oo»  v.  Bur^ 
llngton  ft  S.  W.  B.  Co.  11  Fed.  Rep.  1. 

Machinery  may  be  prevented  from  becoming 
subject  to  existing  mortgages  on  the  premises  to 
which  it  is  attached  by  an  express  agreement  that 
it  shall  remain  personalty.  Brand  v.  McMabon,  88 
N.  Y.  8.  R.  676;  Watertown  Steam  Engine  Go.  v. 
Davis,  5  Houst.  (Dei.)  192. 

Even  if  the  prior  mortgagee  is  not  a  party  to  the 
agreement,  an  express  stipulation  that  a  boiler  and 
engine  attached  to  the  land  shall  remain  personal 
properly  is  valid.  Tifft  v.  Morton,  63  N.  Y.  377,  It 
Am.  Rep.  537. 

This  decision  seems  to  be  in  effect  overruled  by 
McFadden  v.  AUen  (N.  Y.),  pose,  446,  in  which  Ic  is 
said  that  a  mortgagor  oould  not  by  any  agreement 
with  his  son  as  to  the  removal  of  buildings  and  ma- 
chinery put  by  the  son  on  the  mortgaged  premises 
affect  the  lien  of  the  mortgage.  But  there  was  an 
element  of  estoppel  In  this  case  which  may  have 
had  weight  in  the  decision,  and  the  case  of  Tlfft  v. 
Hortoo  is  not  expressly  overmled  or  criticised. 

Boilers  hired  for  use  in  a  mill  do  not  become  fixt- 
ures as  to  a  prior  mortgagee.  HIU  v.  Sewald,  68 
Pa.  271, 91  Am.  Dec.  208. 

An  agreement  whereby  the  tiUe  of  machinerr 
shall  remain  in  the  seller  until  It  is  paid  for  will  be 
valid  as  to  a  prior  mortgagee.  Padgett  v.  Cleve- 
land, 88  S.  0.889. 

And  a  mortgagee  of  real  property  does  not  by 
purchasing  a  chattel  mortgage  on  the  machinery 
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<tbough  he  bad  oo  notice  of  it  We  are  tmable 
to  subscribe  to  this  doctrine.  Mr.  StranahaD 
may  not  have  had  the  title  to  the  mill  proper- 
ty, or  claimed  title  to  it  as  between  Mrs.  Den- 
nis and  himself,  because  he  bad  notice  of  the 
Sarol  agreement  and  her  rights  in  the  premises, 
ut,  as  the  mill  property  had  become  a  part  of 
the  realty,  except  as  its  character  as  personal- 
ty had  been  retained  by  force  of  the  parol 
agreement,  he  stood,  as  to  third  persons,  with- 
out notice  of  snch  agreement,  clothed  with  the 
indicia  of  ownership  of  the  mill  property,  and 
bis  deed  passed  title  to  it,  as  to  any  other  fixt- 
ure which  was  a  port  of  the  realty.  While,  by 
agreement  between  the  parties,  bams  or  other 
structures  or  fixtures  so  attached  to  the  soil  as 
to  become  ordinarily  a  part  of  the  realty  may 
be  made  to  remain  personal  property,  yet  the 
general  course  of  decision  is  that  a  purchaser 
of  land  on  which  such  fixtures  are  located 
jnost  have  notice  of  such  agreement,  or  he  will 
be  entitled  to  hold  them  as  a  part  of  the  realty. 
The  case  of  RvmU  y.  Ricfiard$,  10  Me.  429,  26 
Am.  Dec.  254,  cited  and  relied  npon,  is  in  point 
«s  supporting  the  contention  for  the  plaintiffs. 
It  was  there  held  that  bona  fide  purchasers, 
who,  without  notice,  acquire  title  to  land,  are 
not  entitled  to  claim  such  structures  as  a  house. 


store  or  mill  standing  on  the  land  at  the  tima 
of  purchase,  if  such  buildings  were  at  such 
time  the  property  of  a  third  person,  although 
from  their  situation  upon  the  land  they  bad 
the  appearance  of  being  a  part  of  the  realty. 
But  in  FifiM  v.  Maine  Cent.  B.  Co,,  62  Me. 
80,  it  is  said  that  '*the  case  of  Russell  v.  Rich- 
arda  does  not  accord  with  the  adjudged  cases 
in  Massachusetts  and  New  Hampshire  in  this 
respect,  and  the  general  course  of  decision  is 
rather  opposed  to  it."  In  Hunt  v.  Bay  State 
Iron  Co,,  97  Mass.  288,  the  court  says:  "Upon 
the  question  whether  the  character  of  property 
can  be  changed  by  agreement  from  realty  to 
personalty  as  against  a  bona  fide  purchaser 
without  notice,  there  is  not  entire  harmony  of 
authorities,  but  we  regard  the  better  opinion 
aa  being  that  such  purchaser  must  have  notice 
of  the  agreement  before  he  acquires  title,  or  he 
will  be  entitled  to  claim  and  oold  everything 
which  appears  to  be,  and  by  its  ordinary 
nature  is,  a  part  of  the  realty.  To  hold  other- 
wise would  oontrayene  the  policy  of  the  laws 
requiring  conveyances  of  interests  in  real  es- 
tate to  be  recorded,  seriously  endanger  the 
rights  of  purchasers,  afford  opportunities  for 
frauds,  and  introduce  uncertainty  and  confu- 
sion in  to  Ian  d  ti  ties. "    See  also  Pierce  v.  Emery ^ 


menre  them  so  that  the  machinery  will  pass  by  an 
aaelgnmentof  the  real-estate  mortgage.  Sheldon 
V.  Edwards,  85  N.  Y.  279. 

On  the  other  band,  the  decisions  In  several  states 
^eny  the  validity  of  an  agreement  by  the  mort- 
gairor  to  prevent  fixtures  from  becoming  subject  to 
a  prior  real-estate  mortgage.  Thus  in  Thompson 
V.  Vinton,  121  Mass.  188,  it  is  df^ded  that  a  mort- 
gagor of  realty  cannot  by  any  agreement  made  as 
to  fixtures  thereafter  attached  keep  them  out  of 
the  mortgage. 

And  in  Hunt  y.  Bay  State  Tron  Co.,  97  Mass.  279,  it 
WHS  held  that  an  agreement  that  railroad  raOs  laid 
-in  a  track  should  be  subject  to  removal  and  remain 
personal  property  until  they  were  paid  for.  al- 
though valid  as  between  the  parties,  was  not  valid 
■as  to  a  prior  real-estate  mortgage. 

And  again  in  the  same  state  it  was  held  that  a 
building  erected  by  license  of  the  mortgagor  with- 
out the  mortgagee's  consent  did  not  remain  per- 
gonal property  but  was  covered  by  the  mortgage. 
Meagher  v.  Hayes,  ISB  Mass.  228. 

Also  that  waterwheels  became  subject  to  a  prior 
mortgage  on  premises  to  which  they  were  affixed 
notwithstanding  a  contract  by  which  the  seller 
undertook  to  retain  title  until  they  were  paid  for. 
Clary  v.  Oweu,  16  Gray,  622. 

So  in  New  Jersey  it  was  held  that  machinery  was 
covered  by  a  prior  mortgatre  on  the  premises  al- 
though the  bill  of  sale  of  the*machinery  declared 
that  the  title  should  not  pass  until  the  purchase 
price  was  paid.    Boddy  v.  Brick,  42N.  J.  Eq.  '^8. 

And  in  Bass  Foundry  ft  M.  Works  v.  Gallentine, 
99  Ind.  625,  machinery  for  a  mill  sold  under  an  agree- 
ment that  the  title  should  not  pass  until  it  was  paid 
for  was  held  subject  to  an  existing  mortgage  on  the 
premises  so  as  to  pass  on  foreclosure  to  a  purchaser 
of  the  land  without  notice  of  this  contract. 

And  again  that  a  manufacturer  who  permits  ma- 
chinery to  remain  in  a  mill  long  after  the  time  for 
a  trial  of  it  ends  and  after  a  tenant  has  taken  pos- 
session, loses  his  rights  against  a  prior  mortgage  on 
the  premises.  Hamilton  v.  Huntley*  78  Ind.  6SS1, 41 
Ani.Bep.696. 

Ab  to  svhM^u^nt  mortoooees. 
WherebnildingBand  machinery  have  been  openly 
Impressed  with  the  character  of  personalty  prior  to 
aj  U  R.  A. 


the  giving  of  a  real-estate  mortgage,  they  will  re- 
tain that  character  as  against  the  mortgagee  with 
notice,  in  the  absence  of  other  oontroUlng  ohx3um<- 
stanoes.  Horn  v.  Indianapolis  Nat.  Bank,  9  L.  B, 
A.  070, 125  Ind.  881. 

But  a  mortgagee  without  notice  is  not  affected  by 
a  parol  agreement  oonoemlng  the  title  to  a  building 
upon  the  land.   Stevens  v.  Rose,  60  Mich.  258. 

A  building  erected  under  a  parol  license  is  sub- 
ject to  a  subsequent  mortgage  on  the  land  taken 
without  notice  of  the  rights  in  the  building. 
Powers  V.  Dennison,  80  Vt.  758. 

So  machinery  bought  under  a  conditional  sale  is 
subject  to  the  equity  of  a  subsequent  mortgagee  of 
the  land  without  notice.  Davenport  v.  Shants,  43 
Vt.  546. 

A  mortgagee  of  land  without  notice  can  hold  ma- 
chinery annexed  to  a  shop  although  it  had  been  put 
in  and  set  up  for  use  by  agreement  with  the  owner 
who  intended  to  hire  the  shop,  that  it  should  be 
restored  free  until  he  used  it.  Bouthbridge  Sav. 
Bank  v.  Stevens  Tool  Oo.  180  Mass.  547. 

But  an  agreement  to  put  into  a  shop  an  engine 
and  boiler  for  use  by  the  occupant  retaining  the 
title  and  right  to  remove  them  whenever  the  owner 
saw  fit,  keeps  them  personal  property  and  prevents 
them  from  becoming  subject  to  a  subsequent  real- 
estate  mortgage,  given  to  the  owner  of  the  chattels. 
Taf  t  V.  Stetson,  117  Mass.  47L 

A  subsequent  mortgagee  without  notice  is  not 
bound  by  an  agreement  that  an  engine  and  t)oiler 
annexed  to  the  realty  should  not  be  part  of  it  until 
they  were  paid  for.  Southbridge  Sav.  Bank  v. 
Exeter  Mach.  Works,  127  Mass.  542. 

An  agreement  that  iron  may  be  laid  in  a  railroad 
track  but  subject  to  the  right  to  take  it  up  LT  the 
money  advanced  thereon  is  not  paid,  was  held  good 
as  between  the  parties  but  not  as  to  a  subsequent 
mortgagee  without  notice.  Fierce  v.  Emery,  82  N. 
H.  4B4. 

But  it  was  good  as  to  a  mortgagee  with  notice, 
Haven  v.  Emery,  88  N.  H.  06. 

In  those  courts  where  a  bona  flde  purchaser  of 
land  is  held  to  take  it  subject  to  rights  of  third  per- 
sons in  buildings  or  other  fixtures,  the  same  rule 
would  doubtiess  be  applied  to  subsequent  mort- 
gagees without  notice.  B.  A.  B. 
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2  N.  H.  484:  Baven  ▼.  Emery,  88  N.  H.  668; 
Elwes  T.  Mato,  3  East,  »8:  /^oilli^  t.  Freeman, 
2  Smith.  Lead.  Cas.  99,  and  notes;  Ewell, 
Fixt.  8;  Am.  &  £ng.  Encjlop.  Law.  pp. 
50,  57. 

In  Helm  t.  Oilray,  20  Or.  517,  It  was  held 
that,  as  between  mortgagor  and  mortgagee, 
machinery  necessary  for  and  used  in  the  opera- 
tion of  a  sash  and  door  and  planing  mill,  when 
affixed  to  the  building:  by  screws,  bolts  and 
bands,  is  a  fixture,  and  subject  to  the  lien  of 
the  mortgage.  So  in  Pea  v.  Pea,  85  Ind.  887, 
t  was  held  that  where  land  is  sold  and  con- 
veyed, having  situate  upon  and  attached  and 


affixed  toit  a  steam  sawmill  and  machinery^ 
they  will  be  regarded  as  part  of  the  realty,  and 
will  pass  to  the  grantee  by  the  oonvey«nce. 
This  being  so,  subsequent  bona  fide  paicha»> 
eiB  without  notice  would  not  be  affected  by  % 
private  parol  agreement,  changing  what  other- 
wise would  be  a  pari  of  the  realty  into  person- 
al property,  but  they  would  haye  a  nght  to> 
claim  and  hold  that  they  acquhred  all  incidenta 
and  appurtenances  which,  by  the  general  rule 
of  law,  would  result  from  such  a  purchase. 

We  thiok  there  was  no  error,  and  the  judg^ 
ment  muU  be  affirmed. 


NEW  YORK  COURT  OF  APPEALS  (2d  Diy.). 


Alexander  McFADDEN,  Appt., 

Van  Buren  ALLEN  et  al„  BetpU. 
(........N.  T.. .......) 

1.  A  SOB  lutTinflT  the  rlfl^ht  mm  afl^aiiist 
his  Ikther  to  remove  mm  chattels  im- 
proTements  alllzed  to  land  the  equitable 
title  to  which  he  had  procured  from  the  latter, 
is  estopped  by  joining  with  him  in  a  mortgage  of 
the  land  in  which  the  improyements  are  treated 
as  part  thereof  to  assert  that'sucb  improyements 
are  not  fixtures  as  against  the  mortgagees,  liay- 
ing  no  notice  of  such  right,  and  those  claiming 
under  them. 

8.  A  deeree  foreclogjiig'  a^morti^age  upon 
land  Lb  oonelugiTe  of  the  rlg^ht  of  a 
party  alleged  to  baye  or  claim  some  interest  In 
or  lien  upon  the  land  to  claim  improvements  at- 
tached to  the  realty  as  chattels  under  an  agree- 
ment with  the  mortgagor. 

8.  A  mortflraffor  and  his  son  eaaaott  as 
a^painsta  prior  mortfl^aigee*  hy  agree- 
ment  between  themselves  impress  the 
character  of  chattels  upon  improyements  to  be 
attached  to  the  realty  by  the  son* 

(October  l,18lffi.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  afl^rming  a  Judgment  of 
the  St  Lawrence  Circuit  in  fayor  ox  defend- 
ants in  an  action  brought  to  recoyer  damages 
for  the  alleged  conyersion  of  certain  personal 
property.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  C.  A.  Kello^fff  for  appellant: 

The  property  claimea  did  not  become  part 
of  the  freehold. 

Chattels  may  be  annexed  to  the  real  estate 
and  still  remain  chattels. 

Tifft  y.  Hiyrton,  58  N.  Y.  888,  18  Am.  Rep. 
687;  Voorhm  y.  McQinnU,  48  N.  Y.  278; 
Qlobe  MarUe  MiUe  Go,  y.  Quinn,  76  N.  Y.  28, 
82  Am.  Rep.  259;  Potter  y.  OromweU,  40  N.  Y. 
288,  100  Am.  Dec.  485. 

There  are  seyeral  tests  which  will  aid  in  as- 
certaining the  character  of  the  property  and  as 


Nora.— The  above  decision  seems  to  be  at  yari- 
ance  with  earlier  New  York  decisions,  as  shown  by 
the  note  to  the  preceding  case,  Muir  y.  Jones  (Or.) 
«nte,ML 
19  L.R.  A. 


to  whether  or  not  it  has  changed  Its  character 
from  personalty  to  realty: 

First.  To  gfye  articles,  personal  in  their 
nature,  the  character  of  real  estate,  the  annex- 
ation must  be  permanent  in  character.  There 
are,  howeyer,  excepttona  to  this  rule. 

Second.  Adaptability  to  the  use  of  the  free- 
hold. 

Third.  What  was  the  intention  of  the  partiea 
■t  the  time  of  making  the  annexation. 

Voarheee  y.  McQinnU,  eupra. 

The  controlling  test,  eyen  between  yendor 
and  yendee  or  mortgagor  and  mortgagee,  is 
the  intention  with  which  the  article  is  affixed. 

McRea  y.  Central  Nat.  Bank  of  Troy,  66  N. 
Y.  489;  Hart  y.  Sheldon,  84  Hun,  48;  Smith  y. 
Beneon,  1  Hill.  176;  Ford  y.  Cobb,  20N.Y.  348; 
Voorheii  y.  MeOinnii,  and  I'ifft  y.  Horton^ 
supra. 

Wliere  chattels  haye  been  placed  upon  or 
affixed  to  a  freehold  by  a  third  party,  under 
an  agreement  with  the  owner  of  the  fee  and 
with  the  intention  that  the  thing  affixed  waa 
to  remain  personalty,  that  intent  will  always 
control  as  between  that  third  party  and  the 
mortgagee  or  yendee,  and  the  mortgagee  or 
yendee  cannot  claim  it  as  realty,  and  an  action 
for  troyer  may  be  mdntained  by  the  third 
party. 

Tifft  V.  Eorton,  and  Ford  y.  CM.  eupra; 
tHMon  ▼.  Hmard,  75  N.  Y.  545;  Qlobe  Marbi& 
MilU  Go.  y.  Quinn,  76  N.  Y.  23,  82  Am.  Rep. 
259;  Re  Buffalo,  1  N.  Y.  8.  R.  742;  WelU  y. 
Maples,  15  Hun,  91;  Tyeon  y.  Poit,  109  N.  Y. 
217;  Brandy.  MeMahon,  88  N.  Y.  S.  R  576; 
MottY,  Palmer,  1  N.  Y.  564. 

£yen  if  the  article  has  been  attached  with 
the  intention  to  make  it  part  of  the  realty,  it 
may  be  reim pressed  with  the  character  of  per- 
Booalty  by  the  act  and  agreement  of  the  owner. 

Tyson  y.  Post^  supra. 

Eyen  if  annexed  to  the  freehold,  if  the  ar- 
ticle is  for  the  purpose  of  trade  or  manufactur- 
ing, it  would  not  be  included  in  the  lands* 
tenements,  and  hereditaments. 

Murdoch  y.  Oifford,  18  N.  Y.  28. 

To  constitute  a  fixture  there  must  be  such 
an  annexation  as  to  render  remoyal  impossible- 
without  injury  to  the  freehold. 

Dubois  y.  Kelly,  10  Barb.  506;  Swift  y. 
Thompson,  9  Conn.  68,  21  Am.  Dec  718.  8ea- 
also  Walker  y.  Sherman,  20  Wend.  686;  YFaBa. 
▼.  Maples,  supra*  » 
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The  law  Derer  will  presume  that  io  placing 
these  stmctnres  and  this  macblDery  upon  the 
premises  plaintiff  did  it  under  any  other  agree- 
ment except  that  they  should  retain  their  char- 
acter of  personalty. 

Tifft  V.  Burton,  Ford  ▼.  CM,  BiMon  v.  Bib- 
bard,Olobe  Marble  MiUs  Co,  y.  Ouinn,  Be  Buf- 
faio,  WelU  ▼.  Maples,  Tyeon  ▼.  h>^  and  Brand 
Y,  MeMahon,  supra. 

Under  these  circumstances  the  character  of 
this  propel  ty  never  was  changed  from  person- 
alty to  realty. 

MeBea  y.  Central  Nat,  Bank  cf  Troy,  66  N. 
T.  489;  BdH  v.  Sheldtm,  84  Hun,  48;  Smith 
V.  Bensfm,  1  Hill,  176;  Voorhees  v.  McQinnU, 
and  7X2^^  t.  Borton,  stipra. 

The  action  to  foreclose  Wallace's  mortgage 
did  not  bar  this  action. 

The  purchaser  at  foreclosure  sale  acquires 
all  the  title  of  the  mortgagor,  but  he  would  not 
acquire  title  to  the  property  which  did  not  be- 
long to  the  mortgagor. 

Lewis  Y,  Smith,  9  N.  Y.508. 61  Am.  Dec.  706. 

Where  a  former  Judgment  is  pleaded  in  bar, 
and  the  Judgment  may  have  proceeded  upon 
one  of  two  or  more  different  theories,  the  bur- 
den re^ts  upon  the  one  pleading  the  Judgment 
to  show  that  it  proceeded  upon  the  theory 
which  is  attempted  to  be  litigated  again  in  the 
action  where  the  Judgment  &  pleaded. 

Lewis  Y.  Ocean  Nav.  dP,  Co.  126  N.  T.  841. 

The  burden  is  on  the  party  claiming  the  es- 
toppel to  show  clearly  that  the  fact  in  issue 
was  determined  in  the  former  action. 

ZoeUtr  Y.  RnUy,  100  N.  T.  102;  BeU  y.  Mer- 
ft}feW,  109N.  Y.  202. 

Mr.  John  C.  Keelert  for  respondent: 

Plaintiff  was  a  purchaser  in  possession  at  the 
time  he  executed  to  the  Misses  Harrison  the 
second  mortgage  and  at  the  time  of  the  fore- 
closure and  sale  of  the  premises  under  the  Wal- 
lace mortgage. 

Freeman  v.  Freeman,  48  N.  Y.  84,  8  Am. 
Rep.  657;  LobdeU  y.  l^obdeU,  88  How.  Pr.  847; 
Martin  y.  Hector,  80  Hun.  189. 

The  ]iro|>erty  sued  for  was  realty  at  the  time 
the  decree  in  the  Wallace  foreclosure  suit  was 
made. 

MeBea  t.  Central  Nat.  Bank  of  Troy,  66  N. 
Y.  601;  N.  Y.  Code  Civ.  Proc.  §  1632;  Lane 
▼.  King,  8  Wend.  684;  Snedeker  y.  Warring, 
12  N.  Y.  170;  Jones,  Mortg.  ^  429. 

Hence,  the  Judgment  in  the  Wallace  fore- 
doanre  action  and  sale  thereunder  was  a  bar 
to  plaintiff's  recovery  in  this  action. 

See  Snedeker  v.  Warring,  Lane  v.  King^  and 
McRea  v.  Central  Nat.  Bank  of  Troy,  supra; 
Jenkins  y.  Fahey,  78  N.  Y.  869. 

Public  policy  requires  that  a  person  so  situ- 
ated as  plfdnliff  was  to  the  Wallace  foreclosure, 
should  be  required  to  assert  his  rights  in  that 
action,  or  be  forever  barred  from  doing  so. 

It  would  be  a  most  dangerous  precedent  to 
permit  a  party  to  the  action  to  take  away  one 
half  of  iI:o  fixtures  h^  force  of  a  secret  agree- 
ment, concerning  which  he  had  remained  silent 
until  the  purchaser  had  conveyed  his  title  to  a 
third  and  whollyinnocentparty,1ikedefendants. 

Jackson  y.  Hoffman,  9  Cow.  272;  Pray  v. 
Begeman,  98  N.  Y.  868;  Oriffln  y.  Long  lOand 
B.  Co.  102  N.  Y.  462;  LeaviU  y.  Woleott,  95 
N,  Y.  212;  Jordan  Y.  Van  Epps,  86  N.  Y.  486; 
Frost  Y.  Boon,  80  N.  Y.  484;  Christ  P.  B. 
Church  y.  Mack,  98  K.  Y.  492. 
19L.aA. 


Folletty  Ch.  J.,  delivered  the  opinion  of  the 
court: 

In  determining,  as  between  mortgagor  and 
mortgagee, whether  articles  are  or  are  not  fixt- 
ures,'the  same  rules  prevail  which  are  appli- 
cable to  cases  arising  between  erantors  and 
grantees.  Snedeker  v.  Warring,  12  N.  Y.  170; 
Gardner  v.  Finley,  19  Barb.  817;  LaJUnY. 
Griffiths,  86  Barb.  68:  BMnson  v.  Presvoiek,  S 
Kdw.  Ch.  246,  6  L.  ed.  644;  Main  v.  SeJiwarz- 
waelder,  4  E.  D.  Smith,  278;  1  Dart,  Vend.  6th 
ed.  607;  1  Jones,  Mortg.  g  428.  And  as  between 
mortgagor  and  mortgagee  the  same  rules  are 
applicable  to  articles  placed  on  the  mortgaged 
premises  by  the  mortgagor  after  the  execution 
of  the  mortgage.  Gardner  v.  Finley,  19  Barb. 
817;  Biee  v.  I)ewey,tA  Barb.  455.  472;  Sullivan 
V.  Toole,  26  Hun.  208;  WalmOey  v.  Milne,  7  C. 
B.  N.  8.  115, 186;  Window  v.  MerehanU  Ins. 
Co.A  Met.  806;  Bx  parte  Belcher,  4  Deacon  &  C. 
Bankr.  Rep.  708;  Ex  parte  Reynal,  2  Montagu^ 
D.  &  D.  Bankr.  Rep.  448;  1  Jones.  Mortg.  g  486; 
1  Sugd.  Vend.  7th  Am.  ed.  p.  87.  noU  1; 
Pheentx  Mills  v.  MiUer,  4  N.  Y.  S.  R.  787.  In 
the  case  last  cited  the  rule  was  well  stated  a» 
follows:  "A  mort^gee  of  real  property  is  en- 
titled to  have  his  lien  respected  as  to  all  that 
was  realty  when  he  accepted  the  security:  also 
as  to  all  accessions  to  the  really;  save,  perhaps* 
when  the  accession  Is  made  under  an  agree- 
ment with  the  party  that  its  purchase  price  or 
expense  shall  be  secured  ana  is  secured  by  a 
lien  thereon."  The  same  rules  apply  to  arti- 
cles annexed  to  the  premises  by  a  subsequent 
grantee  or  vendee  in  possession  under  an  exec 
utory  contract  to  purchase.  Eastman  v.  Fos- 
ter, 8  Met.  19;  Lynde  v.  Bowe,  12  Allen,  100; 
Glidden  v.  Bennett,  48  N.  H.  806;  Cooper  v. 
Adams,  6  Cush.  87;  OgdenY.  Stock,  84  111.  523, 
85  Am.  Dec.  882;  Poor  v.  Oakman,  104  Mass. 
809,  818;  1  Washb.  Real  Prop.  p.  8,  par.  4. 
Bearing  these  general  rules  in  mind,  it  remains 
to  apply  them  to  the  particular  facts  involved 
in  the  case  at  bar,  which  briefly  are  as  follows: 
Jeremiah  McFadden  was  the  owner  in  fee  of 
eighteen  acres  of  land,  upon  which  was  a  mill- 
pond,  sawmill,  dwelling  and  bam.  December 
11,  1878,  he  mortgaged  the  property  to  Orson 
Wallace  to  secure  the  payment  of  $400  five 
years  thereafter,  with  semi-annual  interest, 
which  mortgage  was  duly  recorded  September 
2,  1879.  The  plaintiff,  a  son  of  Jeremiah  Mc- 
Fadden, occupied  the  premises  from  Decem- 
ber, 1879,  until  May  21,  1887,  when  he  was 
ejected  by  a  writ  of  assistance  issued  in  and 
in  pursuance  of  a  sale  made  by  virtue  of  a 
judgment  foreclosing  said  mortgage.  The 
plaintiff  testified  that  it  was  orally  agreed  be- 
tween himself  and  his  father  that  the  former 
should  take  possession  of  the  property,  have  the 
use  of  it,  and,  when  he  had  paid  the  mortgage, 
he  was  to  have  a  deed.  The  son  was  to  make 
such  improvements  as  he  chose,  with  the  right 
of  removing  them  if  he  failed  to  pay  the  mort- 
gage and  acquire  the  property.  Under  this 
contract  the  son  occupied  the  property  for 
nearly  eight  years,  and  added  to  it  some  new 
buildings  and  machinery.  Under  this  con- 
tract the  plaintiff  became  the  equitable  owner 
of  eighteen  acres  and  on  paying  the  mortgage 
could  have  compelled  a  conveyance  of  the 
legal  title  by  his  father.  Freeman  v.  F)^eeman , 
48  N.  Y.  84.  8  Am.  Rep.  657.  The  plaintiff 
could  have  devised  the  land,and  had  he  died  in- 
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lestate  his  Interest  held  under  this  oral  contract 
vould  have  descended  to  his  heirs  subject  to 
the  dower  right  of  his  widow.  CogmoeU  r. 
CogsweU,  2  Edw.  Cb.  231-239, 6  L.  ed.  381-884; 
Griffith  V.  BeecTur,  10  Barb.  482;  Warren  v. 
Fenn,  28  Barb.  333;  Dayton.  Surrogates,  8d  ed. 
630.  While  in  possession  of  the  eighteen  acres 
under  this  arrangement  with  the  father,  the 
plaintiff  and  his  father,  wHh  their  wives  ex- 
ecuted a  mortgage  on  the  eighteen  acres  and 
another  parcel  of  thirty- seven  acres,  June  16, 
1885,  to  secure  $634.26,  to  Frances  L.  and 
Anna  M.  Harrison,  who  were  made  defendants 
in  the  action  to  foreclose  the  first  mortgage, 
and  they  became  the  purchasers  at  the  sale, 
and  afterwards  conveyed  to  the  defendant. 
It  is  not  asserted  that  Wallace,  the  first  mort- 
gagee, or  the  Misses  Harrison,  had  notice,  act- 
ual or  constructive,  of  the  alleged  contract 
between  the  father  and  the  son.  The  son,  by 
the  execution  of  the  mortgage,  treated  the 
•eighteen  acres  as  his  own,  and  the  buildings 
and  the  machinery  as  a  part  of  it,  and  he  can- 
not now  be  permitted  to  assert,  as  against  the 
Misses  Harrison  or  the  defendant,  their  grantee, 
that  the  buildings  and  machinery  were  not  fixt- 
ures. 

The  plaintiff,  his  wife,  Jeremiah  McFadden. 
his  wife,  Frances  L.  Harrison,  and  Anna  M. 
Harrison,  were  defendants  in  the  action 
brought  by  Orson  Wallace  to  foreclose  his 
mortgage,  and  were  personally  served  with 
the  summons  and  complaint  in  that  action. 
The  complaint  contained  this  allegation :  ' 'The 
plaintiff  further  shows  upon  information  and 
belief  that  Alexander  McFaddeu,  Lunetta  Mc- 
Fadden, Frances  L.  Harrison,  Anna  M.  Har- 
risoo,  and  Truman  Jones  have,  or  claim  to 
have,  some  interest  in  or  lien  upon  said  mort- 
gaged premises,  or  some  part  thereof,  which 
interest  or  lien,  if  any,  has  accrued  subse- 
uently  to  the  lien  of  said  mortgagee." 
^one  of  said  defendants  appeared  in  the  ac- 
tion, and  a  iudgment  of  foreclosure  was  re- 
•covered  by  default,  pursuant  to  which  the  sale 
before  mentioned  was  made,  and  the  writ  of 
assistance  was  issued.  The  plaintiff's  rights 
in  the  eighteen  acres  were  subsequent  in  time  to 
the  mortgage  given  to  and  foreclosed  by  Wal- 
lace, which  was  alleged  to  be  a  lien  on  the 
property,  prior  in  law  and  equity  to  the  rights 
of  the  plaintiff  in  this,  and  the  defendant  in 
the  foreclosure,  action.  If  the  plaintiff  in- 
tended to  assert  title  to  the  fixtures,  he  was 
bound  to  do  it  in  that  action,  and  he  could  not 
lie  by  until  a  Judgment  had  been  entered  de- 
claring his  rights  inferior  to  the  mortgage, 
and  then  assert,  as  against  the  purchaser  un- 
der the  Judgment,  or  his  grantee,  that  his 
claim  to  the  buildings  and  machinery  was 
prior  to  the  lien  of  the  mortgage.  On  the  trial 
of  this  action  the  plaintiff  testified  that  July 
7,  1886,  he  stated  in  writing  to  the  Ames  En- 
gine Manufacturing  Company,  for  the  pur- 
pose of  obtaining  credit,  that  he  owned  in  fee 
the  fifty-five  acres  of  land  covered  by  said 
two  mortgages,  and  that  March  3,  1887,  be 
wrote  to  the  agents  of  the  Misses  qHarrison 
(the  second  mortgagees)  that  he  had  paid  his 
father  for  the  eighteen  acres,  and  held  a  deed 
thereof  subject  to  the  mortgage.  This  state- 
ment was  made  for  the  purpose  of  obtaining 
a  further  loan  from  them.  This  evidence  is 
entirely  inconsistent  with  the  plaintiff's  pres- 
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ent  claim  that  he  was  merely  the  oecapant  of 
the  premises,  with  the  right  to  remove  better- 
ments, instead  of  the  equitable  owner  with  the 
right  to  have  the  legfd  title  upon  the  payment 
ofthe  Wallace  mortgage:  the  pUintin  testified 
that  he  was  not  a  tenant  of  his  father,  and 
paid  no  rent.  His  position  was  that  of  a  bene- 
ficial owner,  snbject  to  the  mortgage,  and  all 
improvements  which  he  made  upon  the  prop- 
erty were  subject  to  the  rules  of  law  appli- 
cable to  mortgagors  and  mortgagees.  As  an 
authority  for  the  position  that  the  agreement  be- 
tween the  father  and  son  impressed  the  character 
of  chattels  upon  the  buildings  and  machinery, 
we  are  referred  to  the  case  of  Tyson  v.  PoMt, 
108  N.  T.  217.  An  examination  of  the  record 
in  that  case  shows  that  the  owner  of  the  prem- 
ises conveyed  them  for  $70,000,  of  which  $10,- 
000  was  paid  down,  and  $60,000  was  secured 
to  be  paid  by  the  grantee  to  the  grantors  by 
two  mortgages  on  the  premises.  Post  paid  to 
the  grantors  $6,200  of  the  $10,000.  and  then 
took  a  deed  of  the  premises  from  the  first 
grantee,  it  being  orally  agreed  between  him, 
the  mortgagees,  and  Fost,  that  he  might  re- 
move the  railway  and  machinery  whenever  he 
chose.  This  was  held  sufficient,  as  between 
the  mortgagees  and  Post,  to  change  the  rail- 
way and  machinery,  which  were  hnmovablea 
or  fixtures,  into  movables  or  personal  chattels, 
and  relieve  them  from  the  lien  of  the  mort- 
gages. In  the  case  at  bar,  if  the  mortgagees 
and  the  owners  of  the  fee  had  agreed  with'tbe 

glaintiff,  upon  a  sufficient  consideration,  that 
e  might  remove  the  buildings  and  machinery, 
then  they,  as  between  the  parties  to  the  agree- 
ment, would  have  ceased  to  be  fixtures,  would 
have  become  movables,  and  relieved  from  ihe 
lien  of  the  mortgage.  But  the  mortgagees  in 
the  case  before  us  were  not  parties  to  the  al- 
leged agreement  between  the  father  and  son, 
who  could  not  by  an  agreement  between  them- 
selves affect  the  lien  of  the  mortgages  or  the 
rights  of  the  holder  of  them. 
The  judgment  shotildbe  affirmed,  mth  easts. 
All  concur,  except  Parker, «/.,  dissenting; 
and  Landoiiv  «71,  not  sitting. 

Bradleyt  J.,  concurring: 

The  mortgage,  through  the  foreclosure  of 
which  the  defendants  derived  their  title,  was 
prior  to  the  agreement  between  the  mortgagor 
and  the  plaintiff.  The  title  taken  by  the 
foreclosure  vested  by  relation  as  of  the  time 
mortgage  was  made.  Christ  P.  E,  Church  v. 
Mack, 9^  N.  Y.  488;  Batterman  ▼.  Albright, 
122  N.  T.  484.  It  does  not  appear  that  the 
mortgagee  in  any  manner  assented  to  such 
agreement.  Its  iMeldan  v.  Edtoards,  35  N.  Y. 
279,  the  arrangement  that  the  property  there 
in  question  shoLild  be  treated  as  personal  was 
made  between  tte  mortgagor  and  mortgagee. 
In  Tifft  V.  H<»rton,  63  iT  Y.  377,  13  Am.  Rep. 
537,  there  was  a  stipulation  of  the  mortgagee, 
made  before  the  sale,  that  the  legal  rights  of 
the  plaintiff  should  not  be  changed  by  the 
foreclosure  sale.  In  Oldbe  M,  Mills  Go.  v. 
Quinn,  76  N.  Y.  23,  82  Am.  Rep.  269,  the 
plaintiff  was  assignee  of  a  lease  of  the  premises 
made  prior  to  the  mortgage;  and  in  I'yson  v. 
Post,  108  K.  Y.  217,  the  mortgagee  was  a  party 
to  the  agreement  that  the  property  in  contro- 
versy there  should  remain  jpersonaL  I  con* 
cur  m  affirmance. 
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^Where  a  breach  of  the  peace  le 
mitted  In  the  presence  of  a  marshal  of 
an  Incorporated  vUlai^  or  city*  he  may, 
without  warrant,  arrest  the  peraons  who  partici- 
pate therein.  If,  however,  the  offioer  was  absent 
when  such  offense  was  committed,  and  did  not 
«ppear  there  until  after  the  affnj  had  ended, 
public  order  restored,  and  the  ffuUty  parties  had 
departed  from  the  vicinity,  and  all  the  informa- 
tion the  officer  had  of  the  affray,  and  of  the  par- 
ties to  it«  was  the  statements  of  bystanders  who 
witnessed  it,  he  has  no  authority,  in  law,  to  pur- 
sue and  arrest  the  persons  charged  with  the  of- 
fense, without  first  obtaining  a  legal  warrant 
therefor. 

(January  81, 1896.) 

EXCEPTIONS  by  the  State  to  rulings  of 
the  Court  of  Common  Pleas  for  High- 
land County  made  during  the  trial  of  an  lo- 
dictment  against  defendant  for  murder  in  the 
second  degree.    Sustained, 

The  facts  are  stated  in  the  opinion. 

Mesaru,  George  L.  Garrett.  Ptoi.  Aity,, 
T.  H.  HofiTsett,  and  B.  M.  Dittey,  for 
the  State : 

There  waa  at  common  law  only  one  class  of 
misdemeanors  for  which  an  officer  might  ar- 
rest without  warrant,  and  that  was  for  breaches 
of  peace  committed  in  his  view.  This  pow- 
er was  given  because  by  virtue  of  his  office  he 
was  made  a  conservator  of  the  peace.  But 
even  this  right  of  arrest  was  very  strictly  con- 
strued, and  it  has  been  held  that  to  warrant 
such  arrest  the  breach  of  peace  must  not  only 
be  in  his  view,  but  must  be  still  continuing: 
after  it  is  over  he  has  no  right  to  arrest  with- 
out warrant. 

P&w  V.  Beekner,  8  Ind.  476;  Q^inn  v.  HeUel, 
40  Mich.  676. 

If  an  officer  sees  a  breach  of  the  peace  com- 
mitted, departs  without  making  the  arrest,  and 
returns,  he  has  no  right  to  arrest  without  war- 
rant, and  the  shortness  of  the  interval  of  his 
absence  cannot  alfect  the  question. 

Meyer  v.  Clark,  9  Jones  &  S.  107;  Krulevite 
T.  Eastern  R.  Co,  143  Mass.  228;  TayU/r  v. 
Btnmg,  8  Wend.  884;  SlaU  v.  8im%,  16  S.  C. 
486. 

Why,  if  the  misdemeanor  is  completed,  and 
the  offender  not  likely  to  escape,  should  the 
check  and  safety  of  a  warrant  be  removed  ? 
Constables  and  other  officials  are  apt  enough 
to  abuse  their  powers,  and  the  policy  of  the 
law  requires  that  they  should  be  kept  under 
strict  control. 

Whart  Crim.  PI.  &  Pr.  g  8. 

^Seadnote  by  the  Oourt. 


NOT«.— The  right  of  an  officer  to  arrest  without 
a  warrant  is  the  subject  of  an  extensive  note  to 
State  ▼.  Hunter  (N,  C.)  '8  L.  B.  A.  689.   See  also 

Bootte  V.  Emmer,  15  L.  R.  A.  63,  48  La.  Ann.  080;   possessed  of  the  affair  from  inquiries  made  of 
Deiafofle  v.  State  (N.  J.)  16  L.  B.  A.  60a  I  third  persons,  such  arrest  or  attempted  arrest 
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Not  only  must  the  officer  have  a  warrant  in 
his  possession  for  the  arrest  of  a  person 
charged  with  a  misdemeanor,  other  than  a 
breach  of  peace  committed  in  the  presence  of 
said  officer,  but  if  he  refuses  to  exhibit  such 
authority,  the  person  sought  to  be  arrested 
may  legally  resist  such  attempted  arrest. 

Drennan  v.  People,  10  Mich.  169:  Com.  r. 
Oooley,  6  Gray,  850;  State  v.  Phinney,  42  Me. 
884. 

A  close  examination  of  the  sections  of  the 
statute  and  the  decisions  heretofore  made  by 
the  supreme  court  construing  them,  will  show 
that  the  construction  claimed  by  the  defense, 
that  such  officers  have  aright  to  arrest  for  mis- 
demeanors not  committed  in  their  presence, 
whenever  they  receive  reasonable  or  reliable 
information  that  it  has  been  so  committed,  is 
wholly  wrong,  and  is  unsupported  by  reason 
or  authority. 

Woffy.  Stats,  19  Ohio  St.  249;  Ballard  r. 
State,  48  Ohio  St.  840. 

In  the  latter  case  the  court  says:  "By 
reference  to  Blackstone,  vol.  4,  292,  we 
find  that  a  sheriff  or  constable  could  with- 
out warrant,  arrest  for  three  classes  of  crime, 
and  three  only,  viz.:  (1)  treason;  (2)  felon- 
ies; (8)  breach  of  peace  committed  in  his 
view." 

See  also  2  Hawk.  P.  C.  chap.  18,  §  8;  1 
Hale.  P.  C.  687;  Archbold,  Crim.  Pr.  <&  PL 
100;  2  Addison,  Torts,  p.  702;  1  East,  P.  0. 
803. 

Mewre.  M.  R.  Pattersoit  and  E.  N. 
HufCffins  for  defendant. 

Bradbury,  Oh.  J,,  delivered  the  opinion  of 
the  court: 

The  defendant  was  indicted  for  murder  in 
the  second  degree,  for  causing  the  death  of  one 
Edward  Elliott,  in  the  course  of  an  attempt  to 
arrest  the  latter  for  the  commission  of  a  mis- 
demeanor. The  defendant  was  marshal  of  the 
village  of  Hillsborough,  in  Highland  county, 
and,  oeing  put  upon  trial  for  the  homicide,  it 
became  material  to  inquire  into  the  authority 
of  such  officers  to  make  arrests  without  a  writr 
ten  warrant  therefor;  and  after  the  evidence 
had  been  given  the  prosecuting  attorney  re- 
quested the  court  to  give  to  the  Jury  certain 
legal  propositions,  the  object  of  which  was  to 
define  the  authority  vested  by  law  in  the  mar- 
shal of  an  incorporated  village  to  arrest  with- 
out written  warrant  alleged  offenders  against 
the  laws  of  the  state  or  the  ordinances  of  the 
village.  The  third  proposition  requested  reads 
as  follows:  '*  If  you  find  from  the  testimony 
that  the  breach  of  the  peace  did  not  occur  in 
the  presence  of  the  defendant,  and  was  over, 
and  the  deceased  had  ceased  from  the  commis- 
sion of  a  breach  of  the  peace,  and  that  the  af- 
fray was  ended,  and  the  deceased  was  not 
attempting  a  continuation  of  the  breach  of  the 
peace,  but  was  about  his  peaceful  and  lawful 
avocations,  when  the  defendant  arrived  at  the 
place  where  the  affray  had  taken  place,  and 
the  defendant  did  not  attempt  to  make  the  ar- 
rest until  he  had  gained  such  knowledge  as  he 
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was  unlawful,  and  the  deceafled  had  a  right  to 
resist  such  arrest  or  attempted  arrest;  and  the 
defeDdaot,  under  these  circumstances,  was 
himself  in  the  performance  of  which  he  must 
he  held  responsible."  This  proposition  the 
court  refused  to  give,  and,  instead,  gave  sub- 
stantially its  converse,  in  the  following 
terms:  "  It  is  not  disputed  that,  a  short  time 
before  Elliott  was  killed,  he  had  a  quarrel  in 
Doorley's  saloon  with  one  William  Eakin,  and 
knocked  him  down.  That  wan  a  violation  of 
one  of  the  ordinances  of  Hillsborough.  The 
fact  that  Eakin  called  him  a  liar  was  no  justi- 
fication, in  law,  for  knocking  him  down.  If 
you  find  from  the  evidence  that  witbiD  a  short 
time  after  this  occurred,— as  soon  as  possible 
after  it  occurred,— Lewis  was  sent  for  to  arrest 
Elliott;  that  Lewis,  as  marshal  of  the  town, 
went  at  once  in  pursuit  of  Elliott;  that  Elliott, 
on  seeing  Lewis  approach,  started  to  leave  the 
town  in  a  hurried  manner,  that  Lewis  pursued 
bim.— then  I  charee  you  that  Lewis,  upon 
overtaking  Elliott,  bad  the  lawful  right  to  ar- 
rest him,  notwithstanding  he  had  no  warrant 
for  that  purpose."  To  the  charge  as  given, 
and  to  the  refusal  to  charge  as  requested,  the 
prosecuting  attorney  excepted,  and,  embody- 
ing them  in  a  bill  of  exceptions,  has  brought 
them  to  this  court  for  review,  by  virtue  of 
sections  7806.  7806,  Rev.  Stat. 

That  the  defendant  was  marshal  of  the  vil- 
lage of  Hillsborough,  did  not  witness  the  af- 
fray, nor  procure  from  a  magistrate  a  warrant 
for  the  arrest  of  the  deceawd,  are  conceded 
facts.  In  addition  to  this,  the  testimony  given 
Id  behalf  of  the  state  tended  to  prove  that  the 
deceased  had  participated  in  an  affray  in  a  sa- 
loon within  the  village  of  Hillsborough,  on  the 
day  of  the  homicide;  that  the  defendant  was 
absent,  and  did  not  hear  or  see  any  part  of  the 
affray;  that  a  few  minutes  thereafter  he  re- 
ceived information  that  a  breach  of  the  peace 
had  been  committed,  and  at  once  went  to  the 
saloon  where  it  had  occurred;  that  when  he 
reached  the  saloon  the  parties  to  it  had  gone, 
and  good  order  had  been  restored;  that  upon 
inquiry  the  defendant  was  told  that  an  affray 
had  been  committed,  in  which  the  deceased 
had  participated,  and,  ascertaining  the  direc- 
tion taken  by  the  deceased,  the  defendant, 
without  obtaining  a  warrant,  immediately  pur- 
sued, soon  after  overtook  and  proceeded  to  ar- 
rest him  for  that  offense;  that  the  deceased, 
though  having  knowledge  of  the  official  char- 
acter of  the  defendant,  resisted  the  arrest,  and 
in  the  resulting  struggle  was  shot  and  killed  by 
the  defendant. 

The  authoritv  of  peace  officers  to  arrest  with- 
out a  warrant  from  a  magistrate  is  a  subject 
that  has  received  the  attention  of  courts  and 
text-writers  from  an  early  period  in  the  historv 
and  development  of  the  common  law  in  both 
England  and  America.  Some  of  the  earlier 
English  authorities,  while  the  prerogatives  of 
the  government  were  more  highly  considered 
than  at  a  later  day,  maintained  the  power.  2 
Hale,  P.  0. 90.  But  even  then  the  doctrine  met 
with  a  resistance  which  finally  overturned  it. 
1  East.  P.  C.  805;  Beg,  v.  Tooley,  2  Ld.  Raym. 
1801,  where  Lord  Holt,  in  delivering  the  opin- 
ion of  the  inajority  of  the  court,  is  reported  as 
saying:  **  The  prisoners  in  this  case  had  suffi- 
cient provocation;  for,  if  one  be  imprisoned 
I9L.aA. 


upon  an  unlawful  authority,  it  is  a  safflcTent 
provocation  to  all  people  out  of  compassion; 
much  more  where  it  is  done  under  a  color  of 
justice,  and  where  the  liberty  of  the  subject  it 
mvaded  it  is  a  provocation  to  all  the  suojecta 
of  England.  He  said  that  a  constable  cannot 
arrest  but  when  he  sees  an  actual  breach  of  the 
peace,  and,  if  the  affray  be  over,  he  cannot  ar^ 
rest"  See  also  2  Hawk.  P.  C.  chap.  18,  §  8. 
The  later  English  authorities  seem  to  settle  the 
law  there  in  accordance  •  with  the  views  of 
Lord  Holt  Ooupey  v.  Benley,  2  Esp.  540; 
BayneM  v.  Bremter,  2  Q.  B.  875;  Beg,  v.  Mahel^ 
9  Car.  &  P.  474;  Timothy  v.  Simp9on,  1 
Cromp.  M.  &  R  757;  Qrant  ▼.  Moser,  5  Man. 
&  G.  128;  1  Russell,  Crimes.  Sth  ed.  410» 
805;  Oook  v.  NeOureoU,  6  Car.  &  P.  741. 
Alderson,  J9.,  in  that  case,  in  summing  iip» 
saying:  "If  however,  there  had  been  an 
affray,  and  that  affray  were  over,  then  the 
constable  had  not,  and  ought  not  to  have, 
the  power  of  apprehending  the  persons  en- 
gaged in  it;  for  the  power  is  given  him  by 
law  to  prevent  a  breach  of  the  peace,  and 
where  a  breach  of  the  peace  had  been  com- 
mitted, and  was  over,  the  constable  must  pro- 
ceed in  the  same  way  as  any  other  person, 
namely,  by  obtaining  a  warrant  from  a  magis- 
trate.'^ Id.  744.  The  American  autboritiea 
establish  the  same  rule.  JioberUY.  State,  14 
Mo.  188,  55  Am.  Dec  97;  People  v.  Baley,  4S 
Mich.  495;  PhiUipe  v.  TruU,  11  Johns.  486; 
PoiD  V.  Beekner,  8  Ind.  475;  1  Bishop,  Crim. 
Proc.  188.  184;  Quinn  v.  Heieel,  40  Mich.  576; 
Be  Way,  41  Mich.  299;  Com,  v.  Carey,  12  Cush. 
246. 

This  court  has  held  that  a  city  council  may 
lawfully  authorize  police  officers  to  arrest  upon 
view  any  person  found  in  the  act  of  violating 
the  ordinances  of  the  city,  made  for  the  pres- 
ervation of  good  order  and  public  convenience 
{White  V.  Kent,  11  Ohio  St  550);  also,  that  the 
officer,  in  making  arrest  upon  view,  is  not 
bound  to  disclose  his  official  character  ( Wo{f 
V.  State,  19  Ohio  St  248);  and  that  it  is  lawful 
to  arrest,  without  warrant,  one  who  is  unlaw- 
fully carrying  a  concealed  weapon,  though  the 
officer  had  no  previous  knowledge  of  the  fact, 
if  he  acted  bona  fide  upon  knowledge  which 
induced  an  honest  belief  that  the  person  was 
violating  the  law  in  this  respect.  Ballard  v» 
StaU,  48  Ohio  St.  840.  But  the  facts  in  those 
cases  disclose  that  the  person  arrested  was 
taken  while  in  the  act  of  committing  the 
offense  for  which  he  was  :  >prehended,  while 
in  the  case  under  consideration  the  evidence 
tended  to  show  that  the  defendant  acted  upon 
information,  only,  and  that  the  affray  waa 
over,  and  public  order  restored,  before  he  at- 
tempted to  pursue  or  arrest  the  supposed 
offender.  The  section  of  the  Revised  Statutea 
that  defines  the  powers  of  marshals  within  the 
municipalities  of  the  state  reads  as  follows: 
"Rev.  Stat  g  1849.  He  shall  suppress  all 
riots,  disturbances,  and  breaches  of  the  peace, 
and  to  that  end  may  call  upon  the  citizens  to 
aid  him;  he  shall  arrest  all  disorderly  persons 
in  the  corporation,  and  pursue  and  arrest  any 
person  fleeins^  from  justice  in  any  part  of  the 
state;  he  shall  arrest  any  person  in  the  act  of 
committing  an^r  offense  against  the  laws'  of  the 
state  or  the  ordinances  of  the  ooirporaiion,  and 
forthwith  bring  such  person  before  the  mayor,. 
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or  oUier  oompetent  authority,  for  examioation 
or  trial;  and  be  shall  receive  and  execute  any 
proper  authority  for  the  arrest  and  detention 
of  criminals  fleeing^  or  escaping  from  other 
places  or  states."  This  section  imposes  on  the 
marshals  of  our  municipalities  important  pub- 
lic duties,  and  clothes  them  with  extensive 
powers  in  respect  to  their  discharge.  He  is, 
Dy  the  terms  of  this  section,  among  other 
duties  which  it  enjoins,  required  to  *' pursue 
and  arrest  any  person  fleeing  from  justice  in 
anv  part  of  the  state;"  but,  whether  with  or 
without  warrant,  the  section  is.  in  terms, 
silent  He  is  thus  clothed  with  authority 
throughout  the  whole  state,  which,  but  for 
the  statute  under  consideration,  would  be  lim- 
ited to  his  municipality.  What  is  found  in 
the  other  language  of  this  statute  that  indicates 
a  legislative  purpose  to  dispense  with  a  war- 
rant in  cases  where,  according  to  the  principles 
of  the  common  law,  or  by  oOier  statutory  pro- 
visions, one  would  otherwise  be  necessary? 
We  can  discover  nothing.  Statutes  of  this 
class,  though  enacted  in  the  interests  of  public 
order,  yet  derogate  from  the  lil>erty  of  the  cit- 
izen, and  if  not  strictly  construed,  which  the 
weight  of  authority  seems  to  bold  they  should 
be,  yet  are  not  to  be  extended  by  a  loose  or 
liberal  construction.  Bishop,  Grim.  Proc.  184; 
Bammy  v.  Fay,  10  Ind.  498;  8taU  v.  Dale,  8 
Wis.  797.  The  authority  should  be  limited  to 
the  necessity  for  its  exercise.  Where  an 
affray  is  in  progress,  or  an  offense  in  the  course 
of  commission,  in  the  presence  of  an  officer, 
his  duty  is  to  prevent  its  continuance  or  com- 
pletion. To  accomplish  this  effectually,  the 
]K>wer  to  at  once  apprehend  the  offender  is 
necessary.  Under  such  circumstances,  to  stav 
his  hand  until  a  warrant  could  be  obtained 
would  paralyze  his  power  to  prevent  crime 
and  maintain  the  public  peace.  So,  perhaps, 
the  legality  of  an  srrest  without  warrant 
might  be  maintained  where  the  affray  or  other 
miSlemeanor  had  already  been  completed 
when  the  officer  appeared,  if  the  offender  was 
present,  and  public  order  had  not  yet  been 
completely  restored.  Where,  however,  the 
offense  is  an  accomplished  fact,  its  prevention 
is  no  longer  possible,  and,  if  public  order  has 
been  fully  restored  before  the  officer  appears, 
the  power  to  arrest  without  warrant  for  a 
mere  breach  of  the  peace  or  other  minor 
offense  is  no  longer  necessary;  for  the  end — 
to  maintain  the  public  peace — for  which  such 
authority  is  given  is  no  longer  attainable. 
Even  where  such  an  offense  has  been  com- 
mitted in  the  presence  of  an  officer,  his  power 
to  arrest  the  offender  without  warrant  should 
be  promptly  exercised,  or  it  will  be  lost.  1 
Am.  &  £ng.  Encyclop.  Law,  784;  Queers  v. 
Marsden,  L.  R  1  Or.  Gas.  131;  Clifford  v. 
Brandon,  2  Campb.  871.  In  one  case  it  was 
held  that  the  officer  must  proceed  at  once  in 
the  matter,  and  follow  it  up  until  the  arrest  is 
accomplished,  and  a  delay  of  five  hours  was 
fatal  to  the  authority.  Wahl  v.  Walton,  80 
Minn.  506.  In  Bea,  v.  Walker,  Dears.  C.  C. 
868.  two  hours  had  elapsed  before  the  arrest 
was  attempted:  and  the  court  for  hearing  re- 
served crown  ca^es,  speaking  by  Pollock,  C, 
B,,  said:  '*We  are  of  opinion  that  the  ap- 
prehension was  not  lawful.  The  assault  for 
which  the  prisoner  might  have  been  appre- 
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hended  was  committed  at  another  time,  and  at 
another  place.  There  was  no  continued  pur- 
suit of  the  prisoner."  Id.  859.  In  Meyer  v. 
Clark,  9  Jones  &  8.  107,  an  interval  of  a  few 
minutes,  where  the  officer  in  the  meantime 
had  gone  away,  and  made  the  arrest  on  his 
return,  rendered  it  illegal. 

The  authorities  establish  the  rule  that  the 
powers  of  peace  officers  to  arrest  without  war- 
rant for  a  mere  misdemeanor  should  be  made 
as  definite  and  certain  as  may  be  consistent 
with  an  efficient  discharge  of  his  duty  to  main- 
tain public  order,  and  extended  no  further  then 
than  may  be  necessarv  to  that  end.  Where 
he  acts  *upon  view,  ne  is  required  to  act 
promptly.  This  may  introduce  an  element  of 
indefiniteness,  for  whether  he  is  prompt  or  not 
must  depend  to  some  extent  upon  the  circum- 
stances in  which  he  is  placed.  This,  however, 
is  unavoidable,  unless  it  should  be  held  that  he 
must  act  at  once,  or  lose  the  power  to  anest; 
and  this  degree  of  promptness,  it  seems,  is  not 
required.  Taylor  v.  Strong,  8  Wend.  884; 
ahanley  v.  WeOe.  71  III  78;  1  Am.  &  Eng. 
Encyclop.  Law,  787.  However,  to  extend  his 
power  of  arrest  in  the  class  of  offenses  under 
consideration  so  as  to  authorize  him  to  act 
solely  upon  information  obtained  from  third 
persons,  not  only  as  to  whether  an  offense  had 
been  committed,  but  also  as  to  the  person  who 
had  committed  it,  is  not  only  unnecessary  to 
enable  him  to  preserve  public  order,  but  would 
render  still  more  indennite  and  uncertain  the 
extent  of  his  authority.  How  soon  after  the 
offense  had  been  committed  should  the  infor- 
mation be  communicated,  to  authorize  the 
officer  to  act  without  the  sanction  of  a  warrant, 
and  how  soon  thereafter  must  he  proceed  to 
make  the  arrest?  A  satisfactory  answer  to 
these  questions  is  not  readily  found.  If  such 
power  was  absolutely  necessary  to  preserve 
the  public  peace,  an  objection  to  it,  founded 
upon  its  extent  and  uncertainty,  should  yield 
to  that  necessity;  but  it  may  well  be  doubted 
whether  this  power  of  apprehension  for  a  mere 
misdemeanor,  upon  information  only,  and 
without  warrant,  in  view  of  the  temper  and 
notions  of  our  people  in  regard  to  their  per- 
sonal rights,  and  the  opinion,  so  often,  how- 
ever unjustly,  entertained  by  the  public,  re- 
specting the  discretion  of  a  large  class  of  peace 
officers,  would  not  tend  to  disturb,  rather 
than  promote,  the  public  peace.  We  think, 
therefore,  the  statute  under  consideration,  even 
if  it  stood  alone,  should  not  be  construed  to 
authorize  a  marshal  of  a  city  or  village  to  ar- 
rest without  warrant  for  a  mere  misdemeanor 
not  committed  in  his  presence. 

The  section  (1849,  Rev.  Stat.)  under  consid- 
eration, however,  does  not  stand  alone.  The 
General  Assembly,  by  section  7129,  Rev.  Stat., 
has  spoken  upon  this  subject.  That  section 
(7129)  provides  that  "a  sheriff,  deputv  sheriff, 
constable,  marshal,  deputv  marshal,  watch- 
man, or  police  officer  shall  arrest  and  detain 
any  person  found  violating  any  law  of  this 
state,  or  any  legal  ordinance  of  a  citv  or  vil- 
lage, until  a  legal  warrant  can  be  obtained. 
This  section,  and  section  1849,  Rev.  Slat., 
which  has  been  under  consideration,  are  in 
pari  materia,  and  should  be  construed  to- 
gether, as  well  as  in  reference  to  the  estab- 
lished rules  of  the  common  law.    The  General 
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Assembly  by  section  7129,  Kev.  Stat,  must  be 
deemed  to  have  prescribed  the  rule  relating  to 
the  subject  it  was  then  considering,  namely, 
tbe  circumstances  under  which  an  arrest  may 
be  made  without  warrant,  while  by  section 
1849,  Rev.  Stat,  it  prescribed  the  ^neral 
duties  and  powers  of  marshals  of  our  cities  and 
villages;  and,  as  there  is  no  inconsistency  be- 
tween the  two,  neither  statute  should  be  re- 
garded as  conflicting  with  the  other,  but,  if 
there  were  such  conflict,  each  should  be  deemed 


paramount  in  respect  to  tbe  particular  subject 
to  which  it  specially  relates.  Section  7129, 
Rev.  Stat.,  provides  for  the  arrest  of  persons 
* 'found  violating"  a  law  or  ordinance.  Found 
by  whom?  The  'statute  does  not  expressly 
declare,  but,  when  the  rules  of  the  common 
law  upon  this  subject  are  considered,  it  is  clear 
that  the  Legislature  meant,  found  by  the  offi- 
cer who  attempts  to  make  the  arrest 
ExeeptioM  tustained. 
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A  eity  miut  be  held  to  the  same  defirree 
odT  care  as  a  private  corporatton  or 
Indiiddnal  in  respect  to  tbe  plan  as  well  as  the 
oonstruction  of  a  market  buildlner  which  the  city 
has  power  but  is  not  bound  to  erect,  as  in  such 
case  the  city  acts  in  its  proprietary  or  private 
ohaiacter. 

(February  10, 1886.) 

ERROR  to  the  Circuit  Court  for  Wayne 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged   to  have 


resulted  from  defendant's  negligence.  4A 
finned. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  John  J.  Speed  for  appellant. 

Mr.  Edwin  F.  Conel^t  with  Mewra.  Ira 
G.  Humphrey  and  Orla  B.  Taylor,  for 
appellee  : 

The  liability  of  a  city  in  a  case  like  this  is  no 
different  from  that  of  a  private  individual  or 
corporation,  and  the  city  is  therefore  liable  for 
negligence  either  in  the  plan  or  in  the  construo- 
tioD  of  the  building. 

Dill.  Mun.  Corp.  8d  ed.  §  66. 

The  distinction  is  well  established  between 
the  responsibility  of  towns  and  cities  for  acta 
done  in  their  public  capacity  in  the  discharge 
of  duties  imposed  on  them  bv  the  Legislature 
for  the  public  benefit,  and  tor  acta  done  in 
what  may  be  called  their  private  character  in 


Note.— IHseinctton  between  wOiHic  and  private  func- 
tiana  of  municipal  eorporatitme  in  respect  to  ItoZHZ- 
ily  for  negligence. 

Ever  since  the  case  of  BusselJ  v.  Devon  Ck>unty, 
2  T.  K.  667,  it  has  been  a  settled  principle  of  the 
common  law  that  an  individual  cannot  sustain  an 
action  aerainst  a  political  subdivision  of  the  state 
based  upon  tbe  misconduct  or  nonfeasance  of  pub- 
lic officers.  The  reason  assiffned  in  tbe  earlier  cases 
was  tbat  tbe  maxim  which  declares  it  better  for 
the  individual  to  suffer  than  for  the  public  to  be 
inconvenienced  Is  stronger  than  the  other  principle 
that  for  every  Injury  the  law  grives  a  remedy.  But 
the  more  modem  arround  is  said  to  be  that  these 
corporations  are  mere  instrumentalities  for  the 
admlDistration  of  public  government  and  the  col- 
lection and  disbursement  of  public  moneys  raised 
by  taxation  for  publlo  uses,  and  which  cannot  law- 
fully be  applied  to  the  liquidation  of  damages 
caused  by  wrongful  acts  of  their  officers.  Riddle 
V.  Proprietors  of  Locks  A  Oanals.  7  Mass.  187, 6  Am. 
Dec.  86;  Mower  v.  Leicester,  9  Mass.  247,  6  Am.  Dec. 
08;  Goolidge  v.  Brookiine,  114  Mass.  596;  HamUton 
County  Comrs.  v.  Mighels,  7  Obio  8t.  109;  Duncan 
V.  Flndiater,  McL.  &  R.  911. 

In  Moodalay  v.  Morton,  1  Bro.  Cb.  469,  the  master 
of  the  rolls  admitted  that  no  suit  would  lie  against 
a  sovereign  power  for  anything  done  in  that 
capacity,  but  he  denied  that  the  defendants  came 
within  the  rule.  ^'Tbey  have  rights,'*  said  he,  "^as 
a  sovereign  power;  they  have  also  duties  as  indi- 
viduals; if  they  enter  into  bonds  m  India,  the  sums 
secured  may  be  recovered  here.  So  in  this  case  as 
a  private  company  they  have  entered  into  a  private 
contract  to  which  they  must  be  liable." 

Tbe  liability  of  cities  and  towns  for  the  negli- 
gence of  their  offloers  or  agents  depends  upon  the 
nature  of  the  power  that  the  corporation  is  exer- 
cising when  the  damage  complained  of  is  sustained. 
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A  town  acts  in  the  dual  capacities  of  an  imperium 
in  imperU)  exercising  governmental  duties,  and  of 
a  private  corporation  enjoying  powers  and  privi- 
leges conferred  for  its  own  benefit. 

Many  of  the  powers  conferred  on  municipal  cor- 
porations are  of  a  public  character,  for  the  non- 
execution  of  which  the  corporation  is  not  liable  in 
damages.  KIley  v.  Kansas  City,  87  Mo.  108;  Dooley 
V.  Sullivan,  112  Ind.  451;  McDade  v.  Chester,  117  Pa. 
414;  Terre  Haute  v.  Hudnut,  112  Ind.  542. 

This  rule  of  exemption  extends  to  municipal  cor- 
porations so  far  as  tbe  reason  of  it  applies,  and  that 
is,  so  far  as  the  acts  done  are  governmental  and 
political  in  their  character  and  solely  for  the  pub- 
lic benefit  and  protection. 

Where  a  city  or  town  Is  exercising  the  Judicial, 
discretionary,  or  legislative  authority  conferred  by 
its  charter,  or  is  discharging  a  duty  imposed  solely 
for  tbe  benefit  of  the  public,  it  incurs  no  liability 
for  the  negligence  of  its  officers,  though  acting 
under  color  of  office,  unless  some  statute  (expressly 
or  by  necessary  Implication)  subjects  the  corpora- 
tion to  pecuniary  responsibility  for  such  negli- 
gence. DiU.  Mun.  Corp.  M  965,  975;  Whart.  Nog. 
H 191. 960. 

When,  however,  muaicipal  corporations  are  not 
in  tbe  exercise  of  their  purely  governmental  func- 
tions for  the  sole  and  immediate  benefit  of  the 
public,  but  are  exercising  as  corporations  private 
franchise  powers  and  privileges  which  belong  to 
them  for  their  immediate  corporal  benefit,  or  deal- 
ing with  property  held  by  them  for  their  corporate 
advantage,  gain,  or  emolument,  though  inuring 
ultimately  to  the  benefit  of  the  general  public, 
then  they  become  liable  for  negligent  exercise  of 
such  powers  precisely  as  are  individuals.  Hill  v. 
Boston,  122  Mass.  844, 28  Am.  Kep.  882;  Eastman  ▼• 
Meredith,  86  N.  H.  284,  72  Am.  Dec.  802:  Providence 
V.  dapp,  68  IT.  8. 17  How.  161, 15  L.  ed.  72;  Shearm. 


.<?oe  also  40  L.  R.  A.  526. 
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the  management  of  property  and  rifrbts  vol  an- 
tarilr  held  by  tbem  for  their  own  immediate 
pront  or  advantage. 

Detroit  ▼.  Corey,  9  Mich.  165,  80  Am.  Dec. 
78;  outer  y.  Worcester,  102  Mass.  489,  499.  8 
AnL  Rep.  485;  Hill  v.  Boston,  122  Mass.  344, 
859,  28  Am.  Rep.  882. 

In  its  private  capacity  a  city  is  given  certain 
rights  and  privileges  by  its  charter  which  it 
may  enjoy  and  take  advantage  of,  at  its  op- 
tion; but  when  it  avails  itself  of  them,  inas- 
much as  it  is  purely  voluntary  and  for  the 
private  emolument  of  the  city  or  the  enjoy- 
ment of  its  citizens  it  is  held  to  the  same 
rule  of  accountability  for  Degiigeoce  as  a  pri- 
vate corporation  exercising  a  similar  right  or 
franchise. 

Peoples.  Detroit,  28  Mich.  228;  People  v. 
HurUmt,  24  Mich.  44,  103,  104.  9  Am.  Rep. 
108;  Detroit  v.  Park  Ciwir«.44Mich.602;^«y- 
Qen.  V.  BurreU,  81  Mich.  24,  84;  Niles  Water- 
W<yrk8  V.  NUes,  59  Mich.  824;  Bailey  v.  New 
York,  8  Hill,  581,  589,  88  Am.  Dec.  869;  Wext- 
ern  Sav.  Fund  8oe.  v.  Pliiladelphia,  81  Pa. 
183;  Weston  College  of  Homeopathic  Medicine 
V.  Cleveland,  12  Ohio  St.  875;  Small  v.  Dans- 
viUe,  51  Me.  862;  Philadelphia  v.  Fox,  64  Pa. 
169;  Richland  County  v.  Lawrence  County, 
12  ni.  1. 

The  purchase  and  occupation  of  the  market 
site  by  the  city  was  a  proprietary  occupation 
as  much  as  if  a  private  owner  and  not  the  city 
had  so  occupied  it  The  liability  of  the  city 
in  this  case  is  therefore  governed  by  the  same 
rules  as  would  govern  private  corporations  un- 
der the  same  circumstances. 


Cooper  T.  Detroit,  42  Mich.  584. 

The  power,  under  which  the  city  acts  'la 
not  a  power  given  to  the  city  for  governmental 
purposes  or  a  public  municipal  duty  imposed 
on  the  citv,  as  to  keep  its  streets  in  repair  or 
the  like,  but  a  special  legislative  grant  to  the 
city  for  private  purposes.  The  donee  of  such 
a  power,  whether  the  donee  be  an  individual 
or  a  corporation,  takes  it  with  the  understand- 
ing that  it  will  be  so  executed  as  not  unneces- 
sarily to  interfere  with  the  rights  of  the  pubUc, 
and  that  all  needful  and  proper  measures  will 
be  taken  in  the  execution  of  it  to  guard  against 
accident  to  persons  lawfully  upon  the  prem- 
ises. 

Detroit  v.  Corey,  9  Mich.  164,  188,  80  Am. 
Dec.  78;  Ashley  v.  Port  Huron,  85  Mich.  296, 
24  Am.  Rep.  552. 

The  rule  is  especially  clear  where,  under 
permissive  authority  from  the  Legislature,  the 
city  voluntarily  assumes  and  carries  on  a  work 
or  undertaking  from  which  it  receives  tolls  or 
derives  a  revenue. 

2  Dill.  Mun.  Corp.  8d  ed.  %  981;  Pittsburgh 
V.  Qrier,  22  Pa.  54;  Mersey  Docks  v.  Qitbs,  11 
H.  L.  686;  Scott  v.  Manchester,  2  Hurlst.  & 
N.  204;  Henly  v.  Lyme,  5  Bing.  91;  Bailey  V. 
New  York,  8  Hill,  581, 88  Am.  Dec.  669;  Aid* 
rich  V.  THpp.  11  R.  I.  141,  28  Am.  Rep.  484; 
Bulger  v.  Eldon,  9  L.  R.  A.  205,  82  Me.  852; 
Samnnah  v.  OuUens,  88  Ga.  834;  O^Leary  v. 
Marquette  Board  of  Fire  dk  W,  Comrs.  7  L.  R. 
A.  170.  79  Mich.  285;  People  v.  Detroit,  28 
Mich.  287;  Worden  v.  New  Bedford,  131  Mass. 
28,  41  Am.  Rep.  185. 

For  the  purposes  of  this  case  the  city  must 


A  Bedf.  Nesr.  H  128,  126;  Dfll.  Mun.  Ck>rp.  II  966, 
968. 

In  WriRht  V.  Augusta,  78  Q  a.  241,  a  property  own- 
er WU8  not  allowed  to  recover  from  the  city  the  val- 
ue of  property  destroyed  by  fire  on  account  of  the 
failure  of  the  city  to  keep  a  suflBcient  supply  of 
water  in  the  main.  To  the  same  effect.  Black  v. 
Columbia,  19  S.  C.  412;  Murtaugh  v.  St.  Louis,  44 
Mo.  479. 

In  Richmond  v.  Long,  17  Oratt  375,  Rives,  J., 
said:  **The  functions  of  such  muntcipalities  are 
obviously  twofold:  (1)  Political,  discretionary,  and 
legislative,  being  such  public  franchises  as  are  con- 
ferred upon  them  for  the  government  of  their 
inhabitants  and  the  ordering  of  their  public  officers, 
and  to  be  exercised  solely  for  the  public  good 
rather  than  their  special  advantage;  and  (2)  those 
ministerial,  specified  duties  which  are  assumed  in 
consideration  of  the  privileges  conferred  by  their 
charter.  Within  the  sphere  of  the  former,  they 
are  entitled  to  this  ejcemptlon:  inasmucL  as  the 
corporation  is  a  part  of  the  government  to  that 
extent,  its  officers  are  public  officers,  and  as  such 
entitled  to  the  protection  of  this  principle;  but 
within  the  sphere  of  the  latter  they  drop  the 
badges  of  their  governmental  offices  and  stand 
forth  as  the  delegates  of  a  private  corporation  in 
the  exercise  of  private  franchises,  and  amenable  as 
s;ich  to  the  great  fundamental  doctrine  of  liability 
for  the  acts  of  their  servants.*^  This  case  was  for 
the  value  of  a  slave  alleged  to  have  been  lost  by 
the  neglect  of  proper  custody  and  attendance  while 
In  the  city  hospital,  to  which  he  had  been  com- 
mitted for  small- pox  and  from  which  he  escaped, 
and  died  by  reason  of  exposure.  Recovery  was 
refused. 

In  Western  College  of  Homeopathic  Medicine  v. 
Cleveland,  12  Ohio  St.  377,  it  was  held  that  the  plain- 
tiff could  not  recover  for  damages  sustained  by  it 


from  the  acts  of  a  riotous  assembly,  although  by 
act  of  its  incorporation  the  city  was  under  the  duty 
of  preventing  disturbances  and  disorderly  assem- 
blages. In  the  course  of  the  opinion  the  court  said: 
**It  is  obvious  that  there  is  a  distinction  between 
those  powers  delegated  to  municipal  corporations 
to  preserve  the  peace  and  protect  persons  and 
property,  whether  to  be  exercised  by  legislation  or 
the  appointment  of  proper  officers,  and  those 
powers  and  privileges  which  are  to  be  exercised 
for  the  improvement  of  the  territory  comprised 
within  the  limits  of  the  corporation,  and  its  adapta- 
tion to  the  purposes  of  residence  or  busineiis.  As 
to  the  first  the  municipal  corporation  represents 
the  state— discharging  duties  incumbent  on  the 
state;  as  to  the  second,  the  municipal  corporation 
represents  the  pecuniary  and  proprietary  interests 
of  individuals.  As  to  the  first,  responsibility  for 
acts  done  or  omitted  is  governed  by  the  same  rule 
of  responsibility  which  applies  to  like  delegations 
of  power;  as  to  the  second,  the  rules  which  govern 
the  res  ponsibllity  of  individuals  are  properly  appli- 
cable." Followed  in  Wheeler  v.  Cleveland,  19 
Ohio  St.  19. 

In  Maxmillan  v.  New  York,  62  N.  Y.  160,  Folger, 
X,  said:  **There  are  two  kinds  of  duties  which  are 
imposed  upon  a  municipal  corporation.  One  is  of 
that  kind  which  arises  from  the  grant  of  a  special 
power  in  the  exercise  of  which  the  municipality  is 
as  a  legal  individual;  the  other  is  of  that  kind  which 
arises,  or  is  implied  from  the  use  of  political  rights 
under  the  general  law,  in  the  exercise  of  which  it 
is  as  a  sovereign.  The  former  power  is  private  and 
is  used  for  pri  vate  purposes:  the  latter  is  pubUc  and 
is  used  for  pu  blic  purposes.  The  former  is  not  held 
by  the  municipality  as  one  of  the  political  divisions 
of  the  state;  the  latter  is.  In  the  exercise  of  the 
former  power,  and  under  the  duty  to  the  publio 
which  the  acceptance  and  use  of  the  power  in- 
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be  regarded  in  the  light  merely  of  an  iodiyid- 
ual  proprietor. 

Oale  y.  KaUmcueoo,  28  Mich.  848;  Cooper  ▼. 
2>£tfm^  42  Mich.  684. 

Had  this  building  been  owned  by  an  indiyid- 
nal,  or  a  priyate  corporation,  ita  liability  for 
this  accident  would  not  be  qaestioned,  proyid- 
ed  the  accident  was  not  caused  by  the  "act  of 
God." 

Tbomp.  Neg.  p.  811;  Scnannah  y.  Citllens, 
9upra;  Warden  y.  New  Bedford,  eupra;  Oliver 
y.  Worcester,  102  Mass.  489,  8  Am.  Rep.  485; 
Hill  y.  Boeton,  122  Mass.  844.  28  Am.  Rep. 
832;  Flori  y.  8t.  Lmti$,  69  Mo.  841,  88  Am. 
Rep.  504. 

Lon^t  /.»  deliyered  the  opinion  of  the 
court. 

The  facts  in  this  case  are  not  in  dispute.  It 
appears  that  in  January,  1890,  by  resolution 
of  the  common  council,  the  city  engineer  was 
instructed  to  prepare  plans  for  the  construction 
of  a  market  building.  The  plans  were  pre- 
pared and  submitted,  in  response  to  tbe  resolu- 
tion, and    the   board  of   public  works   was 


directed  to  adyertise  for  proposals  for  con- 
structing the  building  in  accordance  there- 
with. Proposals  were  adyertised  for,  and  the 
board  of  public  works  reported  that  Patrick 
Dee  was  the  lowest  bidder;  and  by  instruction 
of  the  common  council  the  board  entered  into 
a  contract  for  the  construction  of  the  building 
with  him,  which  contract  was  confirmed  by 
the  council.  The  plans  were  prepared  by  a 
draughtsman  in  the  office  of,  and  under  the 
supervision  of,  the  city  engineer.  The  build- 
ing was  an  open  structure,  on  iron  columns 
about  15  feet  apart,  surmounted  by  a  roof 
composed  of  wood  and  iron.  It  was  built  in 
the  form  of  a  cross;  being  about  300  feet  one 
way,  and  400  feet  the  other.  The  columns 
rested  upon  stone  piers,  but  were  not  anchored. 
At  the  time  the  plans  were  prepared,  the  pro- 
priety of  anchoring  the  columns  was  dis- 
cussed by  the  drauf^htsman  and  engineer. 
The  draughtsman  thought  it  ought  to  be 
anchored,  but  tbe  engineer  thought  the  con- 
struction strong  enough,  and  his  opinion  was 
followed.  He  claims,  howeyer.  to  have  looked 
the  plans  oyer  hurriedly,  and  did  not  examine 


yolves,  a  municipality  is  like  a  private  corporation 
and  is  liable  for  a  failure  to  use  its  power  well,  or 
for  an  injury  caused  by  usin^  it  badly,  but  where 
tbe  power  is  entrusted  to  it  as  one  of  the  political 
divisions  of  the  state,  and  Is  conferred,  not  for  the 
immediate  benelit  of  the  municipality,  but  as  a 
means  to  the  exercise  of  the  eoyereiern  power  for 
the  benefit  of  all  oitiiens,  the  corporation  is  not 
liable  for  non-user,  nor  for  misuser  by  the  public 
asents.'*  And  it  was  held  that  the  city  was  not 
responsible  for  the  death  of  a  person  caused  by  the 
neglifirence  of  tbe  driver  of  an  ambulance  wa^on 
who  was  appointed  by  the  mayor  under  the  pro- 
visions of  a  statute  creating  a  department  of  char- 
ities. 

It  is  settled  that  in  the  absence  of  statutory  au- 
thority, an  action  will  not  lie  against  a  public  cor- 
poration by  an  individual  who  has  sustained  special 
damage  by  reason  of  the  neglect  of  such  corpora- 
tion to  perform  a  public  duty,  from  the  perform- 
ance of  which  the  corporation  would  derive  no 
profit  or  advantage.  Chosen  Freeholders  of  Sussex 
County  V.  Strader,  18  N,  J.  L.  lOS;  Cooley  v.  Chosen 
Freeholders  of  Essex,  1S7  N.  J.  L.  416;  Llvermore  v. 
Chooen  Freeholders  of  Camden  County,  29  N.  J.  L. 
S45, 81 N.  J.  L.  607;  Pray  v.  Jersey  City,  33  N.  J.  L. 
8M:  Marvin  Safe  Co.  v.  Ward,  46  N.  J.  L.  19;  WUd 
V.  Paterson,  47  N.  J.  L.  406;  Vorrath  v.  Hoboken,  49 
K.  J.  L.  286;  Jersey  aty  v.  Kieman.  60  N.  J.  L.  210; 
Hill  v.  Boston,  122  Mass.  844, 28  Am.  Rep.  382;  White 
V.  PhlUipston,  10  Met.  108;  Sawyer  y.  Northfield,  7 
Cush.  490;  Adams  y.  Wlscasset  Bank,  1  Me.  361;  Reed 
y.  Belfast,  20  Me.  246;  Famum  v.  Concord,  2  N.  U. 
802;  Clark  v.  Manchester,  62  N.  H.  877;  Edgerly  v. 
Concord,  62  N.  B.  8;  State  v.  BurUngton,  86  Vt,  621; 
Chidsey  v.  Canton,  17  Conn.  476. 

The  mere  fact  that  the  corporation  |ias  the  power 
to  appoint,  and  the  power  of  taxation  to  com- 
pensate its  appointees,  does  not  create  a  liability. 
Danaher  v.  Brooklyn,  61  Hun,  668. 

When  a  duty  is  imposed  upon  a  municipal  cor- 
poration for  the  benefit  of  the  public  without  any 
consideration  or  emolument  being  received  by  the 
corporation,  it  Is  only  where  the  duty  is  a  new  one, 
or  is  such  as  Is  ordinarily  performed  by  trading  cor- 
porations, that  the  intention  to  give  a  private  ac- 
tion for  a  neglect  of  its  performance  is  presumed. 
Gold  V.  Philadelphia,  116  Pa.  184:  Hill  v.  Boston,  122 
Mass.  844, 28  Am.  Bep.  832. 

In  order  to  charge  a  municipal  corporation  for 
negligenoe  in  the  performance  of  a  public  work, 
19  L.  R.  A. 


the  law  must  have  imposed  a  duty  on  it  so  as  to 
make  that  neglect  culpable.  Boyd  v.  Insurance 
Patrol  of  PhUadelphU,  118  Pa.  260:  EllioU  y.  Phila- 
delphia, 75  Pa.  847, 16  Am.  Bep.  501. 

A  recovery  can  be  had  against  a  municipal  cor- 
poration only  where  it  negligently  performs,  or 
negligently  fails  to  perform,  a  duty  in  its  nature 
ministei'lal,  and  then  only  in  oases  where  the  minis- 
terial duty  is  imposed  by  law.  Anderson  v.  East,  2 
L.K.A.712,117Ind.l26. 

•In  Bailey  v.  New  York,  8  Hill,  531,  88  Am.  Dec. 
669,  Nelson,  Ch.  J.,  said:  **The  distinction  Is  quite 
clear  and  well  settled,  and  the  process  of  separation 
practicable.  To  this  end  regard  should  be  had,  not 
so  much  to  the  nature  and  character  of  the  various 
powers  conferred,  as  to  the  object  and  purpose  of 
the  Legislature  in  conferring  them.  If  granted 
for  public  purposes  exclusively,  they  belong  to 
the  corporate  body  in  its  public,  political,  or  munic- 
ipal character.  But  if  the  grant  was  for  purposes 
of  private  advantage  and  emolument  though  the 
public  may  derive  a  common  benefit  therefrom, 
the  oorporation,  quoad  hoc,  is  to  be  regarded  as  a 
private  company." 

Although  the  difference  between  the  two  kinds 
of  powers  is  plain  and  marked,  yet  as  they  approxi- 
mate each  other  it  Is  oftentimes  difficult  to  ascer- 
tain the  exact  line  of  distinction.  Ail  that  can  be 
done  with  safety  Is  to  determine,  as  each  case  arises, 
under  which  class  it  falls.  Foot,  X,  in  Lloyd  y. 
New  York,  5  N.  Y.  869. 56  Am.  Dec.  347. 

No  attempt  will  be  made  in  this  note  to  trace  out 
the  principles  above  stated  in  their  numerous  par- 
ticular applications.  A  very  important  exception 
to  tbe  general  rule  of  exemption  from  liability  for 
negligenoe  in  performance  of  a  public  duty  is 
recognized  in  many  states  as  to  defective  highways. 
See,  on  this  point,  notes  to  Dundas  v.  Lansing 
(Mich.)  6  L.  R.  A.  148:  Goshen  v.  England  (Ind.)  6 
L.  B.  A.  268;  Molloy  v.  Walker  (Mich.)  6  L.  K.  A. 
606;  Thompson  v.  Qnlncy  (Mich.)  10  L.  R.  A.  784. 

As  to  liability  for  defective  drains  and  sewers  an- 
other exception  is  recognized  in  many  Jurisdic- 
tions. See,  as  to  this,  notes  to  Chapman  V.Rochester 
(N.  Y.)l  L.  R.  A.  296;  Bates  v.  Westborough  (Mass.) 
7L.  B.  A.  156;  Bulger  v.  Bden  (Me.)9  L.  R.  A.206. 

The  rule  as  to  non-liability  for  acts  of  ofllcen  Is 
illustrated  by  the  note  as  to  acts  of  firemen.  Dodge 
V.  Granger  (R.  I.)  15  L.  R.  A.  781,  and  note  as  to  acts 
of  policemen,  Whltefleld  v.  Paris  (Tex.;  16  L.  R.  A* 
783.  A.  P.  W. 
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them  caret ul]y»  for  tbe  reason  that  a  competent 
•aperiDtendent  was  to  be  employed,  and  that 
the  building  woaM  be  properly  coDStructed 
under  him,  and  if  any  defect  existed  the  omis- 
sion would  be  supplicKi  as  the  work  pro^n'^sed. 
The  superiotendent  was  appointed,  and  the 
^ork  carried  on  under  the  contractor.  Before 
it  was  completed  some  members  of  the  board 
of  public  works  expressed  the  opinion  that  the 
structure  was  dan^rous,  and  would  go  down 
in  a  wind;  and  on  the  advice  of  the  dty 
engineer  it  was  ezamioed  by  architects,  and 
upon  their  recommendation  several  braces 
were  added,  to  strengthen  It  One  of  the 
jux^hitects  thus  called  says  that  he  advised  the 
inserting  of  some  strips  and  putting  bolts 
through  them,  and  anchoring  them  down;  that 
it  should  be  anchored  in  some  way.  These 
suggestions  were  referred  by  the  board  of 
public  works  to  the  contractor,  and  he  placed 
•extra  braces  in  the  roof,  but  did  not  anchor 
the  columns.  It  was  testified  by  some  of  the 
architects  that  in  such  buildings,  in  this  part 
of  the  country,  40  pounds  to  the  square  foot, 
wind  pressure,  is  usually  allowed;  and  it  was 
further  shown  that  the  velocity  of  the  wind, 
to  exert  40  pounds'  pressure,  is  90  to  100  miles 
an  hour.  On  December  28,  1890,  in  a  wind 
blowing  about  fifty  miles  an  hour,  this  market 
building  fell,  no  other  buildings  in  the  vicinity 
being  affected;  so  that  it  is  apparent  that  the 
fault  was  in  the  failure  to  anchor  the  columns. 
The  plaintiff  was  injured  by  the  falling  of  the 
building.  It  is  conceded  tnat  at  the  time  he 
was  lawfully  upon  the  premises,  having  paid 
the  usual  license  fee  required  and  collectea  by 
the  city.  His  claim  for  damages  having  been 
Tefusea  by  the  common  council,  this  suit  was 
brought,  and  he  was  awarded  damages  in  the 
aum  of  $1,000.  By  the  charter  of  the  City 
ot  Detroit  the  common  coudcU  is  authorized 
to  erect  and  maintain  market  houses;  erect 
markets  and  market  places. 

It  is  contended  by  counsel  for  the  dty  that 
when  the  conunon  ooundl  of  the  dty  author- 
ized the  making  of  plans  and  spedfications  for 
the  market  building,  and  directed  the  making 
*of  the  contracts  for  its  construction,  it  per- 
formed a  purely  le^lative  function;  that  the 
fault  which  occasioned  the  collapse  of  the 
building  was  in  the  plan,  which  failed  to  pro- 
vide for  anchoring  it  so  that  it  could  not  be 
lifted  from  its  foundation  by  the  wind;  that 
there  was  evident  miscalcutation  as  to  the 
weight  being  suffideot  to  keep  it  in  its  place. 
Counsel  insists  that  the  fault  is  with  legislative 
action,  and  therefore  a  suit  grounded  upon  it 
is  grounded  upon  a  wrong  attributable  to  the 
legislative  body  itself,  as  the  determkation  to 
construct  the  public  work,  and  the  prescrib- 
ing of  the  plans,  are  matters  of  legislation  on 
hehalf  of  the  dty,  under  the  direction  of  its 
legislatiye  body;  that  in  carrying  out  the  plans 
there  may  be  negligence  attributable  to  min- 
isterial officers,  but  negligence  in  the  plans 
themselves  must  be  attributable  to  the  oody 
that  devised,  ordered,  or  adopted  it, — ^and 
therefore  the  action  cannot  be  maintained, 
under  the  principle  applied  in  Larkin  v.  Sag- 
inato  County,  11  Mich.  68;  Detroit  v.  Beehman, 
114  Mich.  126,  22  Am.  Rep.  507;  Lansing  v. 
Toolan,  87  Mich.  152;  J)avi$  v.  Jaekton,  61 
Mich.  680.  This  contention  would  undoubt- 
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ediy  be  correct,  if  the  dty  had  been  acting 
purely  in  a  matter  of  public  concern,  in  its 
governmental  capacity  or  character,  and  the 
cases  cited  would  then  be  applicable.  In 
Larkin  v.  Saginaw  Oountjf^  the  plaintiff  80usht 
to  recover  for  injuries  caused  by  a  defecUve 
bridge,  and  it  was  held  that  the  county  was 
not  liable  for  the  acts  of  the  board  of  supervis- 
ors in  the  exercise  of  its  legislative  power. 
In  Detroit  y,  Beekman,  Lansing  y,  TocHan,  and 
Davis  y.  Jadcaon^  the  actions  were  for  injuries 
caused  by  defects  in  public  highways.  In 
each  of  these  cases  it  was  held  that,  when  com- 

Rlaint  is  made  that  the  original  plan  of  apub- 
c  work  \b  so  defective  as  to  render  the  work 
dangerous  when  completed,  the  fault  is  with 
legislatiye  action,  and  for  which  no  action  can 
be  maintained.  AMeif  y.  Port  Huron,  35  Mich. 
296,  is  to  the  same  effect.  Judos  l^illon  in 
his  work  on  Municipal  Corporations,  8d  ed.. 
§  66,  states  the  rule  as  follows:  A  municipal 
corporation  "possesses  a  double  character: 
The  one  governmental,  legislative,  or  public; 
the  other,  in  a  sense,  proprietary  or  private. 
The  distindion  between  these,  though  some- 
times difficult  to  trace,  is  highly  important, 
and  is  frequently  referred  to,  particularly  in 
the  cases  relating  to  the  implied  or  common- 
law  liability  of  munidpal  corporations  for  the 
negligence  of  their  servants,  agents,  or  officers, 
in  the  execution  of  corporate  duties  and 
powers.  On  this  distinction,  indeed,  rests  the 
doctrine  of  such  implied  liability.  In  its  gov- 
ernmental or  public  character,  the  corporation 
is  made,  bv  the  state,  one  of  its  instruments, 
or  the  local  depositary  of  certain  limited  and 
prescribed  political  powers,  to  be  exercised  for 
the  public  good  on  behalf  of  the  state,  rather 
than  for  itself.  In  this  respect  it  is  assimi- 
lated, in  its  nature  and  functions,  to  a  county 
corporation,  which,  as  we  have  seen,  is  purely 
part  of  the  governmental  machinery  of  the 
sovereignty  which  creates  it.  Over  all  its 
dvil,  political,  or  governmental  powers  the 
authonty  of  the  Lemlature  is,  in  the  nature  of 
things,  supreme  and  without  limitation,  unless 
the  limitation  is  found  in  the  Constitution  of 
the  particular  state.  But,  in  its  proprietary 
or  private  character,  the  theory  is  that  the 
powers  are  supposed  not  to  be  conferred,  pri- 
marily or  chiefly,  from  considerations  con- 
nected with  the  government  of  the  state  at 
large,  but  for  the  private  advantage  of  the 
compact  community,  which  is  incorporated  as 
a  distinct  legal  personality,  or  corporate  in- 
dividual; and  as  to  such  powers,  and  to  prop- 
erty acauired  thereunder,  and  contracts  made 
with  reterence  thereto,  the  corporation  is  to  be 
regarded,  quoad  hoe,  as  a  private  corporation, 
or  at  least  not  public  in  the  sense  that  the 
power  of  the  Legislature  over  it,  or  the  rights 
represented  by  it,  is  omnipotent."  This  rule 
is  supported  by  a  great  number  of  authori- 
ties from  the  several  states,  and  from  the 
decisions  of  the  Supreme  Court  of  the 
United  States,  in  the  note  to  the  section 
above  quoted.  It  is,  however,  challenged 
by  Denio,  Oh,  J.,  in  Darlington  y.  New  York, 
31  N.  Y.  164,  88  Am.  Dec.  248.  He  asserts 
the  unlimited  power  of  the  Legislature  over 
municipal  corporations  and  their  property, 
and  maintains  that  such  corporations  are 
altogether   public,  and  all  their   rights  and 
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powers  public  In  tbeir  nature,  and  that  ibeir 
property,  though  held  for  income  or  sale,  and 
unconnected  wiih  any  use  for  the  purpose  of 
municipal  government,  is  under  the  control  of 
the  Legislature,  and  not  v^itbin  the  provisions 
of  the  Constitution  protecting  private  proper- 
tg.  He  denies  the  distinction  between  the 
public  and  private  functions  of  city  govern- 
ment, and  maintains  that,  as  respects  the  state, 
all  their  powers  and  functions  are  public.  This 
doctrine,  bowever,  has  not  obtained  in  this 
state;  but  it  is  held  that  cities  are  mentioned 
in  our  Constitution,  in  connection  with  local 
corporations,  which  are  put  upon  a  proper 
basis  entirely  beyond  legislative  interference, 
80  far  as  local  independence  of  action  is  con- 
cerned. Opinion  of  Camp))ell,  Ch.  J.,  in  Peo- 
pie  T.  Hfirmt,  24  Mich.  86.  In  People  v.  J)e- 
troii,  28  Mich.  228,  it  was  said  by  Mr.  Juitice 
Oooley:  "We  also  referred  in  People  v.  Eurl- 
hut  to' several  decisions  in  the  Federal  Supreme 
Court,  and  elsewhere,  to  show  that  municipal 
corporations  considered  as  communities  en- 
dowed with  peculiar  functions  for  the  benefit 
of  tbeir  own  citizens  have  always  been  recog- 
nized as  possessing  powers  and  capacities,  as 
being  entitled-  to  exemptions,  distinct  from 
those  whicb  they  possess  or  can  claim  as  con- 
veniences in  state  government.  If  the  author- 
ities are  examined,  it  will  be  found  that  these 
powers  and  capacities  and  interests  wbich  are 


acquired  under  them  are  usually  spoken  of  at 
private,  in  contradiction  to  those  in  which  the 
state  is  concerned,  and  which  are  called  public; 
thus  putting  these  corporations,  as  regards  ail 
such  powers,  capacities  and  interests,  substan- 
tially on  the  footing  of  private  corporations." 
This  same  distinction  was  also  made  in  Detroit 
V.  Corey,  9  Mich.  164,  80  Am.  Dec.  78;  Detroit 
V,  Park  Oomre,  44  Mich.  602;  miee  Water- 
works V.  miee,  59  Mich.  824;  Oooper  ▼.  Detroit, 
42  Mich.  684. 

Under  the  facts  in  the  case,  the  city  must  \» 
held  to  the  same  degree  of  care,  not  only  in 
the  construction,  but  in  the  plan  of  the  con- 
struction itself,  as  would  a  private  corporation 
or  an  individual.  Under  the  provisions  of  the 
charter  granting  the  power  to  erect  it,  there 
was  no  imperative  duty  cast  upon  the  city  to 
provide  for  a  market  building.  It  could  build 
it  or  not,  as  the  counsel  might  determine.  It 
is  not  like  the  case  of  a  pubnc  highway,  or  the 
building  of  a  bridge,  where  the  duty  is  cast 
upon  the  municipality,  by  general  law,  to  build 
and  maintain  them.  Had  this  building  been 
owned  by  an  individual  or  a  private  corpora- 
tion the  liability  of  either  for  this  accident 
would  not  have  been  questioned,  under  the 
facts  stated. 

Thejvdgment  must  he  affirmed  vdth  costs. 

The  other  Justices  concurred. 
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*!•  A  court  of  law  shonld  read  a  writ- 
ten contract  aocordinir  to  the  obvious  in- 
teotioQ  of  the  parties.  In  [spite  of  clerical  errors 
or  omissions  which  can  be  corrected  by  perusing 
the  whole  instrument. 

8*  When  damages  may  be  sustained 
by  the  breach  of  a  sing^le  stipulationt 
and  they  are  uncertain  in  amount,  and  not 
readily  susceptible  of  proof  under  the  rules  of 
evidence,  then  if  the  parties  have  agreed  upon  a 
sum  of  money  as  the  measure  of  compensation 
for  such  breach,  and  that  sum  Is  not  dispropor- 
tionate to  the  presumable  loss,  it  maybe  recov- 
ered as  liquidated  damages. 

8.  In  a  contract  to  complete  a  fpnukd, 
stand  for  a  race-eonrse  by  a  desifl^ 
nated  day,  the  contractor  agreed  to 
pay  the  owner  $100  a  day  fbr  every 
day  that  he  should  be  in  defhbult  after 
the  day  stated,  which  sum  was  thereby-  agreed 
apon,flxed  and  determined  as  the  damages  which 
the  owner  would  suffer  by  reason  of  such  de- 
fault, and  not  by  way  of  penalty.   It  was  also 

*HeadnoteB  by  Dizok,  J, 


Nora— As  to  the  law  concerning  liquidated 
damages,  see  Ck>ndon  v.  Kemper,  18  L.  R.  A.  6n,and 
note,  47  Kan.  146;  Wtlhelm  v.  Eaves,  14  L.  R.  A.  207, 
a  Or.  194;  Tennessee  Mfg.  Co.  v.  James  (Tenn.)  16 
L.R.A.21L 
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agreed  that  the  owner  might  deduct  and  retala 
the  same  out  of  any  moneys  becoming  due  to  the 
contractor  under  the  contract  Held,  that  tb» 
sum  of  $100  a  day  was  liquidated  damages. 
4.  In  a  building^  contract  certain  mat* 
ters  connected  with  the  work  were  left 
to  the  decision  of  the  chief  engineer- 
of  the  owner.  Held,  that  after  the  work  waa 
finished,  a  person  who  had  been  such  engineer^ 
but  had  left  the  owner's  employ,  was  not  the 
person  intended. 

6.  In  abuUding  contract*  the  final  pay* 
ment  was  to  be  made  on  the  contract- 
or's Aimishing  satisfactory  evidence 

that  no  liens  or  unsatisfied  claims  existed  on 
the  work.  Held,  that  the  fact  that  no  claim» 
were  fiJed  under  the  Mechanics*  Lien  Law  within 
one  year  after  the  filing  of  the  contract  ailorded 
the  required  evidence. 

(March  6, 1396.) 

ERROR  to  the  Supreme  Court  holding  cir- 
cuit in  Hudson  County  to  review  a  judg- 
ment in  favor  of  plaintiff  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
contract    Rewrsed. 

Statement  bv  DIzon,  J.: 

The  plaintiff  brought  an  action  in  the  supreme 
court  against  the  defendant  to  recover  $6,884.6ft< 
and  interest,  as  a  final  balance  for  work  done» 
chiefly,  under  a  sealed  contract  between  them, 
providing  for  the  construction  of  a  grand 
stand  at  the  Monmoutb  Park  race-course. 
The  present  writ  of  error  is  prosecuted  by  the 
defendant  to  review  questions  of  law  raised  at. 


See  also  32  L.  R.  A.  283. 
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Wallu  Iboh  Wobxs  t.  Monmouth  Pabx  Abbociatiok. 
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the  trial  in  the  Hudson  circuit  The  follow- 
ing is  a  copy  of  the  contnict: 

"  Articles  of  afnreement  made  aod  concluded 
this  first  day  of  October.  A.  D.  1889,  by  and 
between  the  Wallis  Iron  Works,  a  corporation 
of  New  Jersey,  of  the  first  part,  and  the  Mon- 
mouth Park  Association^of  the  second  part, 
witnesseth,  that  for  and  in  consideration  of 
the  covenants  aod  payments  hereinafter  men- 
tioned, to  be  made  and  performed  by  the  said 
party  of  the  second  part,  the  said  party  of  the 
first  part  doth  hereby  covenant  and  agree  to 
furnish  all  the  labor  aod  materials,  and  per- 
form the  work,  necessary  to  complete,  in  the 
most  substantial  and  workmanlike  manner,  to 
the  satisfaction  and  acceptance  of  the  chief  en- 
gineer of  the  said  party  of  the  second  part,  a 
grand  stand  at  the  race-course  of  said  party 
of  the  second  part,  at  Monmouth  Park.  Mon- 
mouth Co.,  New  Jersey,  excepting  the  neces- 
sary excavation,  incidental  thereto;  the  said 
work  to  be  finished  as  described  in  the  ap- 
proved plans  and  following  specifications,  and 
agreeably  to  the  directions  received  from  the 
said  chief  engineer,  on  or  before  tbe  first  day 
of  March,  1890.  In  case  the  said  party  of  tbe 
first  part  shall  to  fully  and  entirely,  and  in 
conformity  to  the  provisions  and  conditions  of 
this  agreement,  perform  and  complete  the  said 
work,  and  each  and  every  part  aod  appurte- 
nance thereto,  within  the  time  hereinbefore 
limited  for  such  performance  and  completion, 
or  witbin  such  further  time  as,  in  accordance 
with  the  provisions  of  this  agreement,  shall 
he  fixed  or  allowed  for  such  performance  and 
completion,  the  said  party  of  the  first  part 
shall  and  wiH  pay  to  the  said  party  of  the  sec- 
ond part  the  sum  of  one  hundred  dollars  for 
each  and  every  day  that  they,  the  said  party 
of  the  first  part,  shall  be  in  default,  which  said 
Bum  of  one  hundred  dollars  per  day  is  liereby 
aj^reed  upon,  fixed  and  determined  by  the  par- 
ties hereto  as  the  damages  which  the  party  of 
the  second  part  will  suirer  by  reason  of  such 
default,  and  not  by  way  of  penalty.  And  tbe 
said  party  of  tbe  second  part  may  and  shall 
deduct  and  retain  the  same  out  of  any  mooeys 
which  may  be  due  or  become  due  to  the  party 
of  the  first  part  under  this  agreement. 

"  Specification.  The  entire  work  to  be  con- 
structed and  finished,  in  every  part,  in  a  good, 
substantial,  and  workmanlike  manner,  accord- 
ing to  the  accompanvinfl:  drawings  and  speci- 
fications, to  the  full  extent  and  meaning  of 
the  same,  and  to  the  entire  satisfaction,  ap- 
proval, and  acceptance  of  the  chief  engineer 
and  owners  of  the  said  party  of  the  second 
part,  and  under  the  supervision  and  direction 
of  such  agent  or  agents  as  they  may  appoint. 
Additional  detail  and  working  drawings  will 
he  furnished,  in  exemplification  of  the  fore- 
going, from  time  to  time,  as  may  be  required; 
and  it  is  distinctly  understood,  that  all  such 
additional  drawings  are  to  be  considered  as 
virtually  embraced  within  and  forming  part 
of,  these  specifications.  Figured  dimensions 
shall  in  all  cases  be  taken  in  preference  to  scale 
measurements.  The  said  engineer  shall  have 
the  right  to  make  any  alterations,  additions,  or 
omissions  of  work  or  materials  herein  speci- 
fied or  shown  on  the  drawings, during  the  prog- 
ress'of  the  structure,  that  ne  may  find  to  oe 
necessary,  and  the  same  shall  be  acceded  to 
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by  tbe  said  party  of  the  flnt  part,  and  carried 
into  effect,  without  in  any  way  violating  or  vi- 
tiating the  contract  If  anv  additions,  altera- 
tions, or  omissions  are  made  in  the  structure 
during  the  progress  of  the  work,  the  value  of 
such  shall  be  decided  by  the  said  chief  engin- 
eer, who  shaU  make  an  equitable  allowance 
for  the  same,  and  shall  add  the  amount  of  said 
allowance  to  tbe  contract  price  of  the  work,  if 
the  cost  has  been  increased,  or  shall  deduct  the 
amount,  if  the  cost  has  been  lessened,  as  he,  the 
said  chief  engineer,  may  deem  just  and  equita- 
ble. The  said  party  of  the  second  part  wiU 
Say  for  no  extra  work  or  material  unless  or- 
ered  in  writing  by  them,  through  their  treas- 
urer. Any  disagreement  or  difference  be- 
tween the' parties  to  this  contract,  upon  any 
matter  or  thing  arising  from  these  specifica- 
tions, or  the  drawings  to  which  they  refer,  or 
to  the  contract  for  the  work,  or  the  kind  or 
quality  of  the  work,  required  thereby,  shall* 
be  decided  by  the  said  chief  engineer  of  the 
party  of  the  second  part,  whose  decision  and 
mterpretation  of  the  same  shall  be  considered 
final,  conclusive,  and  binding  upon  both  par- 
ties. All  materials  and  labor  used  throughout 
tbe  structure  must  be  of  the  best  of  their  several 
kinds,  and  subject  to  the  approval  of  the  chief 
en^neer.  The  said  chief  engineer  shall  have 
full  power,  at  any  time  during  the  progress  of 
the  work,  to  reject  any  materials  that  he  mar 
deem  unsuitable  for  the  purpose  for  which 
they  were  intended,  or  which  are  not  in  strict 
conformity  with  the  spirit  of  these  specifica- 
tions. He  shall  also  have  the  power  to  cause 
any  inferior  or  unsafe  work  to  be  taken  down 
and  altered  at  the  cost  of  the  said  party  of  the 
first  part.  Particular  care  must  be  taken  of 
all  the  finished  work,  which  work  must  be 
covert  up  and  thoroughly  protected  from  in- 
jury or  defacement  during  the  erection  and 
completion  of  tbe  structure.  All  refuse  ma- 
terial and  rubbish  that  may  accumulate  during 
the  progress  of  the  work  shall  be  removed 
from  time  to  time  as  mav  be  directed  by  the 
chief  engineer,  and,  on  the  completion  of  the 
work,  the  structure,  grounds  ana  streets  l>e 
thoroughly  cleaned  up,  and  the  surplus  mate- 
rial and  rubbish  removed.  The  said  party  of 
the  second  part  will  not  transport  free  any  of 
the  workmen  or  materials  for  this  work,  but 
all  materials  must  be  shipped  in  the  name  of 
tbe  party  of  the  first  part,  and  in  no  case  shall 
it  be  shipped  in  care  of,  or  in  the  name  of, 
the  company,  or  any  of  its  officers  or  em- 
ployes, and* said  party  of  the  first  part  must 
pay  tbe  regular  freight  rates  arranged  for  with 
the  freight  department. 

"  And  the  said  party  of  the  second  part  doth 
promise  and  agree  to  pay  to  the  said  party  of 
the  first  psR-t,  Tor  tbe  work  to  be  done  under 
this  contract,  the  following  prices,  to  wit:  One 
hundred  and  thirtv-three  thousand  ($188,000) 
dollars.  On  or  about  the  last  day  of  each 
month,  during  the  progress  of  this  work,  an 
estimate  shall  be  made  of  the  relative  value  of 
tbe  work  done  and  delivered,  to  be  lodged  by 
the  engineer;  and  ninety  per  cent  of  the  amount 
of  said  estimate  shall  be  paid  to  tbe  party  of  the 
first  part  on  or  about  the  fifteenth  day  of  the 
following  month.  And  when  all  the  work  em- 
braced in  this  contract  is  completed,  agreeablv 
to  the  specifications,  and  in  accordance  with 
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Ibe  directtoDS,  and  to  the  satisfactloii  and  ac- 
ceptance, of  the  engineer,  there  shall  be  a  final 
estimate  made  of  said  work  according  to  the 
terms  of  this  agreement,  when  the  balance  ap- 
pearing due  to  the  said  party  of  the  first  part 
■shall  M  paid  to  them,  within  thirty  days  there- 
after, upon  their  giving  a  release,  under  seal, 
to  the  party  of  the  second  part,  from  all  claims 
and  demands  whatsoever  growing  in  any  man- 
ner out  of  this  agreement,  and  upon  their  pro- 
curing and  delivering  to  the  parties  of  the  sec- 
ond part  full  releases,  in  proper  form,  and  duly 
executed,  from  mechanics  and  materialmen, 
of  all  liens,  claims,  and  demands  for  materials 
furnished  and  provided,  and  worlL  and  Ubor 
done  and  performed,  upon  or  about  the  work 
herein  contracted  for  under  this  contract  It 
Is  further  covenanted  and  agreed  between  the 
aaid  parties  that  the  said  party  of  the  first  part 
will  at  all  times  give  personal  attention,  by 
competent  representative,  who  shall  superin- 
tend the  work.  It  is  further  agreed  that  the 
contractors  are  not  to  interfere  in  any  way, 
with  the  construction  of  the  bookmakers' 
stand,  members'  stsnd  or  the  paddocks,  or 
ether  work.  It  is  further  agreed  and  under- 
stood that  the  work  embraced  in  this  contract 
shall  be  commenced  within  ten  days  from  this 
date,  and  prosecuted  with  such  force  as  the 
-engineer  shall  deem  adequate  to  its  completion 
within  the  time  specified,  and  if  at  any  time 
the  said  party  of  the  first  part  shall  refuse  or 
neglect  to  prosecute  the  work  with  a  force  suf- 
ficient, in  the  opinion  of  the  said  eDjsineer,  for 
Its  completion  within  the  time  specified  in  this 
agreement,  then,  in  that  case,  the  said  engineer 
in  charge,  or  such  agents  as  the  engineer  shall 
-designate,  may  proceed  to  employ  such  a  num- 
ber of  workmen,  laborers,  and  overseers  as 
may,  in  the  opinion  of  the  said  engineer,  be 
necessary  to  insure  the  completion  of  the  work 
within  the  time  hereinfore  limited,  at  such 
wages  as  he  may  find  necessary  or  ezpedteot  to 
give,  pay  all  persons  so  employed,  and  charge 
over  the  amount  so  paid  to  the  party  of  the  first 
part  as  for  so  much  money  paid  to  tbem  on 
•said  contract,  or  for  the  failure  to  prosecute  the 
worli  with  an  adequate  force,  for  noncompli- 
ance with  bis  directions  in  regard  to  the  man- 
ner of  constructing  it,  or,  for  any  other  omis- 
aion  or  neglect  of  the  requirements  of  this 
agreement  and  specificatioos  on  the  part  of  the 
part^  of  the  first  part,  the  said  engineer  may, 
•at  his  discretion,  declare  this  contrsct,  or  any 
portion  or  section  embraced  in  it,  void.  And 
the  said  party  of  the  first  part  hath  further 
covenanted  and  agreed  to  take,  use,  provide, 
and  make  all  proper,  necessary,  and  sufiScient 
precautions,  safeguards,  and  protections  aniinst 
the  occurrence  or  happening  of  any  accident, 
injuries,  damages,  or  hurt  to  any  person  or 
property  during  the  progress  of  me  construc- 
tion of  the  work  herein  contracted  for,  and 
to  be  responsible  for,  and  to  indemnify  and 
save  harmless,  the  said  parties  of  the  sec- 
ond part,  and  the  said  engineer,  from  the 
payments  of  all  sums  of  money  by  reason 
of  all  or  any  such  accidents,  injuries,  dam- 
ages, or  hurt  that  may  happen  or  occur  upon 
or  about  said  work,  and  from  all  fines,  pen- 
alties, and  loss  incurred  for  or  by  reason  of 
the  violation  of  any  city  or  borough  ordinance 
or  regulation  or  law  of  the  state,  while  the  said 
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work  b  In  progress  of  constraetlon.  And  it  1i 
mutually  agreed  and  distinctly  understood  that 
the  decision  of  the  chief  engineer  shall  be  final 
and  conclusive  in  any  dispute  which  may  arise 
between  the  parties  to  this  agreement,  relative 
to  or  touching  the  same. 

"In  witness  whereof,  the  parties  herein 
named  have  hereunto  set  their  seals,  and  caused 
their  presents  to  be  signed  by  their  secretary, 
the  day  and  year  herein  first  above  named. 
As  to  Wallis  Iron  Works,  James  I.  Taylor. 
Wallia  Iron  Works.  fSeal.]  Wm.T.  Wallis, 
Sec'y.  The  Monmouth  Park  Ass'n.  [Seal.] 
By  A.  J.  Oassatt,  President.  Witness  to  sig- 
nature of  A.  J.  Gassatt:    T.  M.  Croft." 

"  It  is  hereby  further  agreed  that,  in  addi- 
tion to  the  work  hereinbefore  described  and 
provided  for,  the  said  party  of  the  first  part 
shall  provide  as  bearing  pieces  to  receive  ends 
of  purlins,  and  in  lieu  of  the  angle  irons  al- 
ready provided  for,  8x6  angle  irons,  10  8-10 
lbs.  per  foot,  and  7  feet  long,  well  bolted  to  roof 
truss  and  to  purlin  ends.  The  party  of  the 
first  part  will  also  construct,  complete,  the 
front  steps  to  grand  stand,  as  per  revised  sheet 
No.  26.  In  consideration  of  the  foregoing 
changes,  the  party  of  the  second  part  agrees  to 
pay  tne  additional  sum  of  nineteen  hundred 
and  seventy-one  ($1,971.61)  dollars.  Wallis 
Iron  Works.    [Seal.]    Wm.  T.  Wallis,  Treas. 

SSeal.]  The  Monmouth  Park  Ajss'n.  By  A. 
'.  Cassatt.  President.  Witness  this  11th  day 
of  December.  1889:  T.  M.  Croft."  Added  to 
this  are  "  revised  specifications,"  the  last  clause 
of  which  is:  "  Payments.  On  or  about  the 
first  day  of  each  month,  the  engineer  will  make 
an  approximate  estimate  of  the  amount  of 
work  erected  and  delivered  under  these  speci- 
fications during  the  preceding  month,  and  the 
contractor  will  be  paid  ninety  per  cent  of  the 
amount  of  these  estimates.  Thirty  duys  ufter 
the  acceptance  of  the  completed  work  by  the 
owner,  the  retained  ten  per  cent  will  be  paid 
the  contractor,  upon  his  furnishing  satisfac- 
tory evidence  that  no  liens  or  unsatisfied  claims 
exist  on  the  work,  or  any  part  of  it."  These 
specifications  were  also  signed  and  sealed  by 
the  parties.  The  pleadings  are  sufficient  to 
warrant  the  questions  inv^ved  in  the  excep- 
tions  taken  at  the  trial. 

Mr.  Gilbert  Collins  for  plaintiff  in  error. 
Mr,  Joseph  D.  Bedle  for  defendant  in  er- 
ror. 

Dizoiit  /.,  delivered  the  opinion  of  the 
court: 

The  first  exception  to  be  considered  took  irs 
rise  from  the  fact  that  the  structure  was  not 
completed  within  the  time  limited  by  the  con- 
tract, nor  until  ninety-four  days  after  the  ex- 
piration of  a  month's  extension  of  that  time. 
The  defendant  claimed  a  deduction  or  set-off 
of  $100  for  each  day's  delay.  The  plaintiff 
met  this  claim  by  insisting  that  the  clause  in 
the  contract  mentioning  the  $100  per  day  is 
nnintelligible,  and  therefore  nugatory,  because 
in  its  opening  line  it  reads:  '*  In  case  the  said 
party  of  the  first  part  shall  to  fully  and  entire- 
ly," etc,  omitting  any  effective  verb.  We 
agree,  however,  with  the  trial  Judge,  in  think- 
ing that  the  context  shows  the  verb  which 
should  be  supplied.  It  makes  the  $100  pay- 
able for  each  day  that  "  the  party  of  the  fint 
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part  8ban  be  in  default."  This  plainlj  indi- 
cates the  verb  *'  fail"  as  the  omitted  word,  to 
be  supplied  as  an  equivalent  for  the  expression, 
^*  be  in  default."  The  right  of  a  court  of  law 
to  rt?ad  an  instrument  accordinfc  to  the  obvious 
intention  of  the  parties,  in  spite  of  clerical  er- 
rors or  omissions  which  can  be  corrected  bv 
perusing  the  instrument,  is  sufficiently  vindi- 
cated by  the  decision  of  this  court  in  Jiiu$on  v, 
ConneUp,  86  N.  J.  L.  482.  See  also  BurcMl 
V.  Clark,  L.  R  2  C.  P.  Div.  88. 

Taking  the  clause  thus  perfected,  the  plain- 
tifl  urged  that  the  ilOO  a  day  was  a  penalty: 
and  so  the  tri^l  judge  ruled,  requiring  that 
the  defendant  should  prove  the  actual  dam- 
ages, and  be  allowed  only  for  what  was  proved. 
^o  this  niliog  the  defendant  excepted.  In 
determining  whether  a  sum  which  contracting 
parties  have  declared  payable  on  default  in 
performance  of  their  contract  is  to  be  deemed 
a  penalty,  or  liquidated  damages,  the  general 
rule  is  that  the  airreementof  the  parties  will  be 
effectuated.  Thehr  agreement  will,  however, 
be  asceriained  by  considerine,  not  only  partic- 
ular words  in  their  contract,  but  the  whole 
scope  of  their  bargain,  including  the  subject 
to  which  it  relates.  If,  on  such  consideration, 
it  appears  that  they  have  provided  for  larger 
tiamages  than  the  law  permits,  e,  g.  more  than 
the  Ic:^l  rate  for  the  nonpayment  of  money, 
cr  that  they  have  provided  for  the  same  dam- 
ages on  the  breach  of  any  one  of  several  stip- 
ulations, when  ^he  loss  resulting  from  such 
breaches  clearly  must  differ  in  amount,  or 
that  they  Lave  named  an  excessive  sum  in  a 
•case  where  the  real  damages  are  certain,  or 
readily  reducible  to  certainty  by  proof  before 
a  jury,  or  a  sum  which  it  would  be  uncon- 
acionable  to  award,  under  any  of  these  condi- 
tions the  sum  deslfi^nated  is  deemed  a  penalty, 
^nd  if  it  bedoubiful.  on  the  whole  agreement, 
whether  the  sum  is  intended  as  a  penalty  or  as 
liquidated  damages,  it  will  be  construed  as  a 
penalty,  because  the  law  favors  mere  indem- 
Dity.  But  when  damages  are  to  be  sustained 
by  the  breach  of  a  single  stipulation,  and  they 
are  uncertain  in  amount,  and  not  readily  sus- 
ceptible of  proof  under  the  rules  of  eviaence, 
then,  if  the  parties  have  agreed  upon  a  sum  as 
the  measure  of  compensation  for  the  breach, 
and  that  sum  is  not  disproportionate  to  the 
presumable  loss,  it  may  be  recovered  as  liqui- 
•dated  damages.  These  are  the  general  prin- 
ciples laid  dowp  in  the  text-books,  and  recog- 
nized in  the  judicial  Reports  of  this  state. 
Cheddick  v.  Marsh,  21  N.  J.  L.  468;  Whitfield 
-V.  Lnv,  85  N.  J.  L.  149:  Eoagland  v.  8egur,  88 
N.  J.  L.  280;  State  v.  Dodd,  45  N.  J.  L.  525. 

In  the  present  case  the  default  consists  of  the 
1)ieach  of  a  single  covenant,  to  complete  the 
grand  stand  as  described  in  the  approved  plans 
and  specifications  within  the  time  limited.  It 
is  plain  that  the  loss  to  result  from  such  a 
breach  is  not  easily  ascertainable.  The  mag- 
nitude and  importance  of  the  grand  stand  may 
lie  inferred  from  its  cost,— $183,000.  It  formed 
a  necessary  part  of  a  very  expensive  enterprise. 
The  structure  was  not  one  that  could  be  said 
to  have  a  definable  rental  value.  Its  worth 
depended  upon  the  success  of  the  entire  vent- 
ure. How  far  the  noncompletion  of  this  ed- 
ifice might  affect  that  success,  and  what  the 
profits  or  losses  of  the  scheme  would  be  .«ere 
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topics  for  conjecture  only.  The  conditions, 
therefore,  seem  to  have  been  such  as  to  Justify 
the  parties  in  settling  for  themselves  the  meas- 
ure of  compensation.  The  stipulations  of  par- 
ties for  specified  damages  on  the  breach  of  a 
contract  to  build  within  a  limited  time  have 
frequently  been  enforced  by  the  courts.  In 
FUUheir  v.  Dyche,  2  T.  R  82,  £10  per  week  for 
delay  in  finishing  the  parish  church;  in  Duck- 
worth V.  AlUon,  1  Mees.  &  W.  412,  £5  per  week 
for  delay  in  completing  repairs  of  a  warehouse; 
in  Legge  v.  Earlock,  12  Q.  B.  1015,  £1  per  day 
for  delay  in  erecting  a  barn,  wagon  shed,  and 
granary;  in  Law  v.  Redditeh  Local  Board 
[1892],  1  Q.  B.  127,  £100  and  £5  per  week  for 
delay  in  constructing  sewerage  works;  in  Ward 
V.  Sudeon  River  BQg,  Co,,  125  N.  Y.  280,  $10 
a  day  for  delay  in  erecting  dwelling-houses; 
and  in  Malone  ▼.  Philadelphia  (Pa.)  28  Atl. 
Rep.  628.  $50  a  day  for  delay  in  completing  a 
municipal  bridge,— were  all  deemed  liquidated 
damages. 

Counsel  has  referred  us  to  two  cases  of 
building  contracts,  where  a  different  conclu- 
sion was  reached.  Muldoon  v.  Lynch,  66  Cal. 
586,  and  OlemenU  v.  Schuylkill  Biver  B,  8.  B. 
Oo,  182  Pa.  445.  In  the  former  case  a  statutory 
rule  prevailed,  and  in  the  latter  the  real  damage 
was  easily  ascertainable,  and  the  stipulated 
sum  was  unconscionable.  In  the  6ase  at  bar 
we  have  no  data  for  saying  that  $100  a  day  was 
unconscionable.  The  sole  question  remaining 
on  this  exception,  therefore,  is  whether  the 
parties  have  agreed  upon  the  sum  named  as 
liquidated  damages.  Their  language  seems, 
indisputably,  to  have  this  meaning.  They  ex- 
pressly declare  the  sum  to  be  agreed  upon  as 
the  damages  which  the  defendant  will  suffer, 
they  expressly  deny  that  they  mean  it  as  a 
penalty,  and  they  provide  for  its  deduction  and 
retention  by  the  oefendant  in  a  mode  which 
could  be  applied  only  if  the  sum  be  considered 
liquidated  damages.  But  it  is  argued  that  as 
the  contract  authorized  the  engineer  of  the  de- 
fendant to  make  any  alterations  or  additions 
that  he  might  find  necessary  during  the  prog- 
ress of  the  structure,  and  required  the  plain- 
tiff to  accede  thereto,  it  is  unreasonable  to 
suppose  that  the  plaintiff  could  have  intended 
to  bind  itself,  in  liquidated  damages,  for  delay 
in  completing  such  a  changeable  contract. 
But  this  argument  seems  to  be  aside  from  the 
present  inquiry,  which  is,  not  whether  the 
plaintiff  became  responsible  for  damages  by 
reason  of  the  noncompletion  of  the  grand  stand 
on  the  day  named,  but  whether,  if  it  did 
become  so  responsible,  those  damages  are  li- 
quidated by  tbe  contract.  On  the  question  first 
stated,  changes  ordered  by  the  engineer  may 
afford  matter  for  consideration;  on  the  second 
question,  they  are  irrelevant.  Certainly  tbe 
bills  of  exceptions  do  not  indicate  any  itera- 
tions or  additions  which,  as  matter  of  law, 
would  relieve  the  plaintiff  from  responsibility 
for  tbe  admitted  delay,  and  consequently  there 
may  have  been  ground  for  considering  the 
defendant's  damages.  If  there  was,  tbe  amount 
of  tbe  damages  was  adjusted  by  the  contract 
at  $100  per  day.  We  think  the  ruling  at  the 
circuit  on  this  point  was  erroneous. 

We  think,  also,  that  the  letter,  Exhibit  P. 
«,  written  September  10. 1890,  by  P.  Latourette 
to  the  plaintiff,  was  illegally  received  in  evi- 
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dence.  It  was  offered  and  admitted  as  a  de- 
cision by  the  chief  en^neer  of  the  defendant 
under  the  contract.  Since  it  was  writien  after 
the  completion  of  the  work,  and  after  the 
writer  had  ceased  to  be  the  engineer  of  the  de- 
fendant, and  without  notice  to  the  defendant, 
it  could  not  possess  the  character  attributed  to 
it. 

The  only  other  exception  which  it  appears 
useful  to  notice  is  that  relating  to  the  existence 
of  claims  by  outside  parties.  The  agreement 
contains  two  clauses  on  this  subject,— one 
under  the  head,  ''Specification;"  the  other, 
under  the  head,  "Revised  Specification.*'  It 
seems  proper  to  hold  that  the  latter  clause  is 
substitutea  in  the  contract  for  the  former,  and 
therefore  it  only  need  be  considered.  It  reads: 
"Thirty  days  after  the  acceptance  of  the  com- 
pleted work  by  the  owner,  the  retained  ten  per 
cent  will  be  paid  the  contractor,  upon  his 
furnishing  satisfactory  evidence  that  no  Hens 
or  unsatisfied  claims  exist  on  the  work,  or  any 
part  of  it."  The  expression,  "liens  or  unsat- 
isfied claims  on  the  work,"  must  mean  claims 
which  can  be  enforced  against  the  work,  and 
such  claims  could  exist  only  under  our  Me- 
chanics' Lien  Law.  By  "liens"  the  parties 
Intended  claims  filed  under  that  law;  by  "un- 
satisfied claims,"  they  intended  claims  which 
were  not,<but  might  be,  filed  under  that  law. 
The  statute  (Rev.  p.  668)  provides  (sec.  2)  "that 
when  any  building  shall  be  erected,  in  whole 
or  in  part,  by  contract  in  writing,  such  build- 


ing, and  the  land  whereon  It  stands,  shall  be 
liable  to  the  contractor  alone  for  work  done  or 
materials  furnished  in  pursuance  of  such  con- 
tract: provided  such  contract,  or  a  duplicate 
thereof,  be  filed  in  the  office  of  the  clerk  of  the 
county  in  which  such  building  is  situate  before 
such  work  done  or  materials  furnished;"  and 
(sec.  18)  that  no  debt  shall  be  a  lien  by  virtue 
of  this  Act  unless  a  claim  is  filed  as  herein- 
before provided  within  one  year  from  the  fur- 
nishing the  materials  or  performing  the  labor 
for  which  such  debt  is  due."  The  contract 
between  these  parties  was  filed  January  2, 

1800.  Hence  no  liens  could  arise  in  favor  ef 
outside  parties  for  work  dohe  or  materials 
furnished  after  that  date.  For  work  done  or 
materials  furnished  before  that  date,  no  debt 
would  be  a  lien  unless  a  claim  were  filed 
within  a  year,  i.  e.  before  January  2,  189L 
At  the  date  last  named,  no  such  claim  was  filed» 
and,  so  far  as  appears,  no  such  claim  was  ever 
filed.    The  suit  was  commenced   March  12» 

1801.  We  think  these  facts  furnished  satis- 
factory evidence  that  there  were  no  liens  or 
unsatisfied  claims  on  the  work  when  the  action 
was  brought,  and  that  on  this  point  there  was 
no  error  at  the  trial. 

The  other  exceptions  adverted  to  by  counsel 
for  the  defendant  are  either  untenable,  or  on 
questions  not  likely  to  arise  upon  a  new  trial. 

Let  the  judgment  be  reoereed,  and  a  venire  df 
now  be  awarded. 


MISSOURI  SUPREME  COURT  (Div.  1). 


Ellen  E.  SARGENT,   BespU, 
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1,  A  railroad  company  need  not  have 
g^as  or  electric  lights  on  its  station  plat- 
forms, at  villages  where  such  llcrbts  are  not  used. 

8*  A  passenger  is  under  obligation  to 
look  where  he  steps  on  the  depot  platform 
at  a  small  station  on  which  baflrffajce  and  mail 
bags  are  handled. 

8.  The  fact  that  mail  bags  are  thrown 
on  a  station  platform  by  postal  clerks 
under  the  oontrol  of  the  United  States  does  not 
relieve  the  carrier  from  the  d  uty  to  guard  against 
accidents  to  passengers  from  them. 

(February  27, 1888.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Circuit  Court  for  Crawford  County  in 
favor  of  plain tiflf  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged  to 
have  resulted  from  defendant's  negligence. 
Eevereed, 
The  facts  are  stated  in  the  opinion. 


KoTB.— As  to  the  duty  of  a  carrier  in  respect  to 
keeping  its  platforms  in  safe  condition,  see  notet  to 
Kelly  V.  Manhattan  B.  Co.  (N.  Y.)  8  L.  R.  A.  74; 
Louisville,  N.Au&O.  R.  Co.  T.  Lucas  (Ind.)  6  L. 
fi.  A.  108. 
1§  L.  R.  A. 


Mewn,  £•  D.  Kenna  and  L.  F.  Parker 

for  appellant. 

Mtwre,  E.  T.  MitcEell  and  S.  A.  Hasel- 
tine  for  respondent. 

Black,  (Jh,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  a  passenger  on  defendant's  road 
from  St.  Louis  to  Cuba  Junction  on  the  night 
of  the  18th  October.  1888.  In  her  effort  to 
leave  the  station  at  the  place  of  her  destination, 
she  stepped  upon  or  against  some  mail  bags,  and 
was  thereby  thrown  down  and  injured.  The 
defendant  answered  by  way  of  a  general  denial, 
contributory  negligence,  and,  as  a  third  de- 
fense, alleged  that  Cuba  Juncnon  was  a  small 
village,  containing  only  250  inhabitants;  that 
it  had  but  few  streets,  which  were  without 
lights  of  any  kind;  that  at  the  time  of  the  acci- 
dent there  were  lamps  burning  in  the  station 
house;  that  the  station  house  and  platfonn 
thereto  were  ample  for  the  business  transacted 
at  that  place,  and  were  constructed  with  as 
much  care  as  was  usual  on  well-regulated  rail- 
roads. These  and  other  like  matters  are  set  out 
at  great  detail.  On  motion  of  the  plaintiff,  the 
court  struck  out  this  third  defense. 

1.  While  it  was  the  duty  of  the  defendant 
to  light  its  station  and  platform  on  the  arrival 
and  departure  of  trains,  the  character  and  ex- 
tent of  the  lights  must  depend  upon  the  char- 
acter and  extent  of  the  business  transacted  at 
the  particular  place.  As  the  village  had  no  gas 
or  electric  lights,  the  defendant  was  not  bound 
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to  fupplj  its  BtatloD  with  such  lights.  Lights 
which  woald  be  sufficient  at  a  statioo  like  this 
would  be  wholly  inadequate  at  a  large  station. 
All  such  circumstances  were  proper  matters  to 
place  before  the  Jury  in  solving  the  question 
whether  the  defendant  failed  to  properly  light 
the  platform,  but  they  are  matters  of  evidence 
only,  and  not  facts  to  be  pleaded.  All  of  the 
facts  set  out  in  this  defense  which  have  any 
relevancy  whatever  could  be  given  in  the  evi- 
dence under  the  general  deni^.  The  motion 
was  therefore  properly  sustained. 

2.  The  depot  platform  at  Cuba  is  about  200 
feet  ]on|[  and  is  a  substantial  structure.  There 
is  no  evidence  showing  or  tending  to  show 
that  is  was  out  of  repair  or  defective  in  con- 
struction. The  train  on  which  plaintiff  was  a 
passenger  ran  in  from  the  east,  and  stopped 
about  a  car  length  further  west  than  usual. 
With  the  assistance  of  the  car  porter,  plaintiff 
ipot  off  the  car  at  a  point  about  six  feet  west 
of  the  west  end  of  the  station  house.  She  then 
fltarted  east  on  the  platform  to  the  east  end  of 
it,  where  there  was  an  omnibus  in  waiting. 
She  had  taken  but  a  few  stops  when  she 
stumbled  over  some  mail  bags  lying  in  her 
|)athway,  which  had  been  thrown  from  the 
postal  car  attached  to  the  train.  The  witnesses 
all  agreed  that  it  was  a  very  dark  night.  There 
were  no  lights  on  the  platform,  save  three  or 
four  lanterns,  in  the  hands  of  persons  who 
were  moving  about  from  place  to  place. 
There  was  a  bay  window  to  station  house, 
looking  out  on  the  platform,  and  two  lighted 
lamps  on  the  inside,  but  these  lamps  gave  no 
light  on  the  platform,  because  of  the  window 
ahades.  The  evidence  tends  to  show  that  the 
car  window  blinds  were  also  closed,  so  that 
there  was  little  or  no  light  from  the  car.  It 
appears  three  or  four  other  persons  came  in  on 
the  same  car.  A  Mr.  Lewis  and  his  wife  were 
In  advance  of  the  plaintiff.  He  stumbled  over 
the  bags,  but  he  says  he  was  looking  towards 
the  omnibus,  and  not  where  he  was  stepping. 
His  wife  seems  to  have  seen  the  bags  Just 
as  he  stumbled.  He  says  he  passed  on,  and 
then  turned  around  and  saw  Mrs.  Sargent 
fall,  and  that  he  could  see  the  bsgsfrom  where 
he  was  then  standing.  Another  lady,  who  got 
off  at  the  east  end  of  the  station  house,  says  she 
waited  for  the  crowd  to  get  away;  that  she  saw 
the  sacks:  that  it  was  lighter  sometimes  than  at 
others,  but  she  could  see  the  sacks  at  all  times. 
The  plaintiff  had  a  basket  in  her  hand,  and 
two  or  three  small  bundles,  at  the  time  she  fell. 
Objections  are  made  to  some  of  the  eight  or 
nine  instructions  given  at  the  request  of  the 
plaintiff,  because  they  do  not  properly  define 
the  duty  of  the  defendant  or  that  of  the  plain- 
tiff. 

To  an  understanding  of  these  objections,  we 
set  out  the  instructions,  omitting  the  recitals 
that  plaintiff  was  a  passenger  on  the  train: 
''(1)  If  the  plaintiff  started  the  usual  way 
across  the  platform  to  the  hotel  bus,  it  was  not 
her  duty,  while  so  going  to  the  hotel  bus,  to 
expect  and  anticipate  obstructions  on  the  plat- 
form." ''(6)  If  the  plaintiff,  in  attempting  to 
go  to  the  bus,  east  of  the  depot,  did  not  dis- 
cover the  mail  bags  on  the  platform,  which  she 
had  the  right  to  believe  was  safe  and  free  from 
obstructions,  and  the  officers  and  servants  of 
4nid  defendant  company  failed  to  w«m  her  of 
19  L.  It  A. 


such  obstructions,  and  she  fell  over  the  same, 
and  injured  herself,  then  she  was  not  guilty  of 
such  negligence  as  would  prevent  her  recover- 
ing in  this  cause,  and  your  verdict  will  be  for 
plaintiff,  provided  you  further  find  that  the 
platform  was  not  sufficiently  lighted  to  enable 
plaintiff  to  have  seen  and  avoided  the  obstruc- 
tion b^r  the  use  of  customary  care  on  her  pfgt." 
(7)  This  instruction  states,  among  other  things, 
that  the  plaintiff  *'had  the  right  to  assume  that 
the  platform  was  unobstructed."  '*(8)  If  the 
mail  bags  were  permitted  to  remain  upon  said 
platform  in  the  passageway  to  said  bus,  and 
plaintiff  was  tripped  up  by  them,  and  fell  upon 
said  platform,  and  was  injured,  and  before  she 
fell  she  did  not  see  said  mail  bags,  and  had  no 
warning  that  the  said  mail  bags  were  in  the 
said  passageway,  plaintiff  was  not  guilty  of 
contributory  neglieience,  and  you  will  find  for 
plaintiff,  providea  you  further  find  that  the 
platform  was  insufiaciently  lighted  to  enable 
plaintiff  to  have  seen  said  mail  bags  by  the  use 
of  ordinary  care." 

There  can  be  no  doubt  but  it  is  the  duty  of 
a  railroad  company  to  furnish  lights  at  its  sta- 
tion platforms  during  the  arrival  and  depart- 
ure of  trains  at  night,  sufficient  to  safely  guide 
the  steps  of  its  passengers,  the  passengers  using 
ordinary  care.  Hutchinson,  Car.  2d  ed.  §§  518, 
619;  Fardyee  v.  MerriU^  49  Ark.  277;  Buene- 
mann  v.  St.  Paul,  M.AM.KCo,^  Minn. 
890. 

The  real  question  over  these  instructions  is 
whether  they  properly  defined  the  duty  of  the 
plaintiff  as  to  the  use  of  ordinary  care.  Tbere 
are  cases  which  seem  to  impose  upon  the  car- 
rier of  passengers  the  same  high  degree  of  care 
in  respect  of  their  stations,  platforms,  and 
ways  of  ingress  and  egress  that  is  imposed  up- 
on them  in  respect  to  their  carriages,  machin- 
erv.  and  tracks;  and  there  are  other  cases 
which  call  for  a  less  degree  of  care;  that  is  to 
say,  such  care  only  as  a  prudent  person  would 
use  tmder  like  circumstances,  and  in  view  of 
the  dangers  to  be  apprehended.  The  ground 
upon  which  this  rule  is  placed  is  that  the  degree 
of  care  required  is  not  based  alone  on  the  rela- 
tion of  carrier  and  passenger,  but  is  in  part 
measured  by  the  consequences  which  flow  from 
the  want  of  care  in  the  use  of  dangerous 
agencies,  and  hence  it  is  that  such  high  care  is 
demanded  in  respect  of  cars,  tracks,  engines, 
and  the  like.  Moreland  v.  Boston  dt  P.  R,  Corp, 
141  Mass.  81;  Penwti/ivania  Co,  v.  Marion,  104 
Ind.  289:  Kelly  v.  Manhattan  R  Co.  112  N.  T. 
448.  It  is  out  of  place  here  to  do  more  than 
allude  to  these  rules;  for  there  is  no  evidence 
showingor  tending  to  show  that  the  platform  it- 
self was  in  any  way  defective.  The  negligence 
counted  upon  by  the  plaintiff  is  a  failure  to 
properly  light  the  platform,  and  in  permitting 
the  mail  bags  to  be  thrown  upon  it,  and  the 
defendant  counts  upon  contributory  negligence. 
With  these  as  the  only  issues  before  the  jury, 
was  it  proper  to  make  the  following  declara- 
tions in  the  instructions:  That  it  was  not  the 
duty  of  the  plaintiff  to  expect  and  anticipate 
obstructions  on  the  platform;  that  she  had  a 
rieht  to  believe  tbe  platform  was  safe,  and  free 
of  obstructions;  that  if  she  did  not  discover  the 
mail  bags,  and  the  officers  and  servants  failed 
to  warn  her  of  such  obstructions,  then  she  was 
not  guilty  of  negligence;  and  that  she  had  the 
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right  to  assume  that  the  platform  was  unob- 
structed. We  think  not.  These  declarations 
can  lead  to  no  other  conclusions  than  this:  that 
the  plaintiff  had  the  right  to  move  along,  un- 
mindful and  oblivious  to  anything  that  mighc 
be  in  her  pathway,  until  notice  brought  to  her 
by  some  servant  of  the  defendant  Such  can- 
not be  the  law.  Persons  going  to  and  from 
trains  must  know  that  depots  are  more  or  less 
crowded  on  «ach  occasions;  that  at  small  sta- 
tions, like  this,  baggage  is  handled  on  trucks 
on  the  platform;  and  that  there  is  always  more 
or  less  confusion.  Common  prudence  dictates 
that  passengers  shouid  at  such  times  and  places 
look  where  they  are  stepping,  and  be  observant 
of  what  is  going  on  around  them.  IHie  care  of 
the  passenger  must  be  suited  to  the  surround- 
ings, for  this  is  but  ordinary  care.  It  is  true 
these  instructions  have  coupled  with  the  state- 
ments before  mentioned  a  proviso  to  the  effect 
that,  to  recover,  phiin tiff  must  have  been  in  the 
exercise  of  ordinary  care;  but  the  effect  of  the 
proviso  la  destroyed  by  what  precedes  it. 
Thus,  the  sixth  instruction  asserts  that  she  had 
the  right  to  believe  the  platform  was  free  of 
obstructions;  and  if  she  did  not  see  the  mail 
bags,  and  was  not  warned  of  their  presence, 
she  was  not  negligent,  and  should  recover, 
provided  the  platform  was  not  proper Iv  lighted, 
to  enable  her  to  see  the  bags  by  the  use  of 
customary  care.  Now,  if  there  was  any  want 
of  ordinary  care  on  her  part,  it  was  in  not 
looking  where  she  stepped.  The  substance  of 
the  instruction,  as  applied  to  the  evidence, 
comes  to  this.  It  is  first  asserted  that  she 
was  not  bound  to  look  where  she  was  stepping, 
and  was  not  negligent  because  of  a  failure  (o 
loolc;  and  it  is  then  asserted  that  it  was  her 
duty  to  be  on  her  guard.  While  saying  she 
was  in  duty  bound  to  use  ordinary  care,  the 
instruction  at  the  same  time  takes  out  of 
the  case  every  element  in  it  going  to  show  want 
of  such  care.  It  is  contradictory  of  itself, 
confusing,  and  furnishes  no  guide  whatever  as 
to  the  duty  of  the  plaintiff.  The  want  of  care 
on  the  part  of  the  plaintiff  should  be  submitted 
to  the  lurv  as  a  question  of  fact  to  be  decided 
from  all  the  drcumstanoes;  and  this  these  in- 
structions do  not  do.  They  speak  of  ordinary 
care  on  her  part,  but  at  the  same  time  exclude 
from  the  case  the  very  elements  which  go  to 
show  want  of  such  care.  There  is  but  one 
theory  on  which  this  judgment  can  stand,  and 
that  IS  this:  that  there  was  no  want  of  care  on 
the  part  of  the  plaintiff.  This  we  cannot  say, 
because  there  is  evidence  tending  to  shov  want 
of  such  care,  thus  making  it  a  question  of 
fact  for  the  Jury  to  determine. 

8.  The  fourth  instruction  given  at  the  re- 
quest of  the  plaintiff,  relieved  of  matters  not 
now  material,  states  that  if  it  was  customary 
for  the  defendant's  passenger  trains  to  carry 
mail,  and  the  defendant's  servants  knew  or 
mi^ht  have  known  it  was  customary  to  throw 
mail  bags  upon  the  platform,  and  the^e  serv- 
ants neglected  to  remove  said  mail  bags,  and 
failed  to  have  such  lights  upon  the  platform  as 
were  necessary  to  enable  plaintiff  to  pass  in 
safety,  and  she  feU  and  was  injured  wiUiout 
fault  on  her  part,  the  finding  should  be  for 
her.  The  objection  to  this  instruction  is  that 
there  is  no  evidence  to  support  it.  In  Mviter 
V.  Chicago,  M.  dbtU.  P.  R,  Co.,  61  Wis.  826, 50 
19  L.  R  A. 


Am.  Hep.  141,  the  plaintiff  was  at  work  on  a 
scaffold,  putting  up  cornice  on  a  depot  build* 
ing.  A  postal  derk  threw  a  mail  bag  from  a 
passing  train,  which  struck  one  of  the  sup- 
ports of  the  scaffold,  knockinjjp  it  down,  and 
Injuring  the  plaintiff.  The  evidence  was  aU 
to  the  effect  that  mail  bags  were  usually  dis- 
charged some  200  feet  west  of  the  depot,  and 
there  was  no  evidence  that  a  mail  bag  had  ever 
before  been  thrown  off  at  the  depot.  Under 
this  state  of  the  evidence  it  was  held  that  the 
company  was  not  chargeable  with  notice  thai 
such  a  thing  was  likely  to  occur,  and  hence 
the  company  was  not  bound  to  guard  against 
accidents  from  such  a  cause.  In  Carpenter  v.. 
Boeton  d  A.  R.  Co..  97  N.  Y.  494,  49  Am. 
Rep.  640,  the  plaintiff  went  to  a  depot  to  take 
an  approaching  train.  As  the  cars  passed  him, 
a  postal  clerk  threw  a  mail  bag  on  the  plat- 
form, which  struck  the  plaintiff.  The  defense 
was  that  the  postal  clerk  was  in  the  employ  of 
the  United  States,  and  not  in  the  employ  of  the 
company.  The  proof  showed  that  the  prac- 
tice of  thus  discharging  mail  bags  had  pre- 
vailed for  a  long  time.  In  view  of  this  evi- 
dence, the  court  held  that  the  company  was 
chargeable  with  notice  that  mail  bags  were 
likely  to  be  thrown  off  in  the  same  man* 
ner  and  under  the  same  circumstances  at  the 
arrival  of  any  postal  car.  Savs  the  court: 
"By  this  knowledge  the  defendant  is  brought 
fairly  witbin  the  rule  which  enjoins  care,  not 
only  on  the  part  of  itself  and  servants,  but 
also  like  care  in  preventing  injury  from  the 
careless  or  wrongful  act  ofany  other  person 
whom  it  permits  to  come  upon  its  premises. 
The  occupants  of  a  postal  car  are  no  excep- 
tion to  this  rule.  They  were  not  strangers 
or  uninvited."  And  in  another  like  case  it  was 
said:  "There  was  evidence  in  the  case  tend- 
ing to  show  that  mail  bags  had  not  unfrequent- 
ly  lieen  thrown  from  this  car,  in  such  a  way 
as  to  strike  upon  the  platform  where  the  plain* 
tiff  stood,  and,  if  this  evidence  was  believed^ 
the  court  was  justified  in  inferring  that  the  de- 
fendant knew,  or  in  the  exercise  of  proper  care 
ought  to  have  known,  this.  It  was  within  the 
power  of  the  defendant  to  prevent  this  prac- 
tice of  throwing  mail  bags,  if  in  no  other  way» 
by  withholding  the  use  of  the  car,  or  by  stop- 
ping the  train  at  the  station."  8nmo  v.  Fitdi* 
burg  R.  Co.,  186  Mass.  562,  49  Am.  Rep.  40. 
Here  one  witness  testified:  "It  is  the  custom 
to  throw  them  [the  mail  bags]  off  at  the  west 
end  of  the  platform.  The  mail  bags  are  taken 
by  the  night  operator  into  the  depot  after  the 
train  leaves.  He  gets  his  pay  from  the  com- 
pany. They  usually  come  off  west  of  the  de» 
pot."  Another  witness  says:  "They  throw 
mail  sacks  off  on  the  platform.  The  mail 
bags  [meaning  those  over  which  the  plaintiff 
fell]  were  west  of  the  depot,  and  west  of  the 
turn  which  goes  to  McGlays."  Other  evidence 
is  to  the  effect  that  the  postal  clerks  are  under 
the  control  of  the  United  States,  and  not  of 
the  defendant.  This  evidence  tends  to  show 
that  usually  these  bags  were  thrown  off  on 
the  west  end  of  the  platform,  and  not  at  the 
particular  place  on  it  where  they  were  thrown 
off  on  the  night  in  question;  but  the  differ> 
ence  could  not  have  been  more  than  50  feet, 
and  is  immaterial.  The  practice  had  been  to 
throw  them  on  this  platform  provided  for  ptti* 
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iengeis,  and  passeDgen  bad  the  rigbt  to  use 
anj  part  of  it.  As  the  passenger  platform  was 
used  for  the  purpose  of  discharging  the  mail 
hags  thereon,  it  was  the  duty  of  the  defendant 
to  guard  against  accidents  from  that  cause; 
and  this,  too,  as  to  every  part  of  the  platform 
open  to  the  use  of  passengers.  At  the  time  in 
question  the  train  stopped  further  west  than 
usual,  and  the  mail  bags  appear  to  have  been 
discharged  further  east  than  usual,  and,  as 
a  result,  they  obstructed  (he  passage.  It  is 
apparent  that  Just  such  a  state  of  affairs  was 
likely  to  occur  at  any  time,  and  it  was  the 
duty  of  defendant  to  guard  against  accidents 
therefrom. 


This  case  is  In  its  facts  unlike  that  dted 
from  61  Wis.,  and  comes  clearly  within  tbm 
rule  of  the  other  cases  cited  on  the  same  sub- 
jeCw. 

For  the  error  before  mentioned,  the  judgment 
is  reversed,  and  the  cause  remanded. 

It  having  been  suggested  that  the  plaintilT 
has  died  since  this  cause  was  submitted  in  thia 
court,  the  Judgment  will  be  entered  as  of  the 
day  of  the  submission,  leaving  it  to  the  parties 
to  take  such  proceedings  in  the  trial  court  at. 
they  may  be  advised  are  proper. 

All  concur. 


MISSOURI  SUPREME  COURT. 


NATIONAL  BANK  OF  COMMERCE  OF 
KANSAS  CITY,  Appt., 

V. 

Nelson  MORRIS  et  al.^  BespU. 


u 


.Mo.. 


.) 


!•  The  Ikilure  to  record  with  »  Chattel 
WK^optgtkgB  m  receipt  agreeing  to  snr- 
render  it  in  ease  of  f aflure  to  prooure  the  dls- 
ofaarge  of  a  inrlor  mortgage  does  not  prevent  the 
record  of  the  mortgage  from  operating  as  notice 
to  third  persons  to  whom  the  mortgagor  sells  the 
property. 

8*  A  Chattel  mortgan^  dnly  reeorded 
■o  ae  to  eonatitnte  notice  in  one  state 
Is  by  oomitj  g^od  in  another  state  to 
which  the  property  is  taken  In  violation  of  the 
agreement  and  sold  even  as  against  an  Innooent 
purchaser  of  the  property  for  value  unless  this 
rule  is  against  the  policy  of  the  laws  of  the  latter 
state. 

8.  Permitting  a  mortgagor  to  remain 
in  possession  of  chattels  untU  the  forfeit- 
ure does  not  give  him  such  a  badge  of  ownership 
that  an  Inoocent  purchaser  from  him  will  have 
an  equity  superior  to  that  of  the  mortgagee. 

4.  A  mortgagee's  right  to  take  posses- 
sion of  chattels  expressly  given  him  in  case 
of  removal  or  sale  of  the  property  by  the  mort- 
gagor is  sufficient  to  sustain  an  action  of  trover 
against  a  •purchaser  even  l)erore  the  time  for 
payment  specified  in  the  mortgage. 

(February  14«  1803.) 

APPEAL  by  plainlJ  from  a  Judgment  of 
the  St.  Louis  Circuit  Court  in  favor  of  de- 
feodaots  in  an  action  brought  to  recover  dam- 

ri  for  the  alleged  conversion  of  certain  cat- 
which  plaintiff  claimed  under  a  chattel 
mortgage.    Reversed. 
The  nets  are  stated  In  the  opinion. 
Messrs,  John  C.  Orrick   and  Horton 
Pope»  for  appellant: 

The  English  doctrine  in  regard  to  sales  in 
market  overt  is  not  applicable  in  the  United 
States,  where  no  such  usage  or  institution  ez- 


Benjamin,  Sales  (Bennett's  6th  ed.)  p.  87; 
Tiedeman,  Sales,  Pers.  Prop,  g  817;  Usher, 
Sales,  g  87;  Williams  ▼.  Merle,  11  Wend.  80, 
25  Am.  Dec.  600;  Fhicceit  ▼.  Osbarn,  82  HI. 
411,  88  Am.  Dec.  278;  BurUm  y.  Ouryea,  40 
Dl.  880,  88  Am.  Dec.  850;  QilAs  v.  Jones,  46^ 
111.  821;  Ohio  duM.KOo,  v.  Kwr,  49  HI.  459; 
Klein  y.  Seibold,  89  111.  542;  Hutcfiinson  v. 
Osteoid,  17  111.  App.  28;  Montague  v.  FieJdin, 
18  HL  App.  99;  ElU/ier  y.  Badcliff,  21  DL 
App.  195. 

The  effect  and  yalidity  of  a  chattel  morteage^ 
is  determined  by  the  laws  of  the  eitus  of  the^ 
chattel  and  of  the  residence  of  the  mortgagor. 
If  it  is  valid  there  it  will  be  valid  everywhere- 
and  will  be  enforced  by  the  laws  of  any  state 
to  which  the  chattel  may  be  removed.  Th» 
decisions  in  this  procxMition  may  be  thoa 
divided. 

(a)  In  the  cases  immediately  following  this, 
position  is  exactly  sustained. 
.    United  States: 

United  States  Bank  y.  Lee,  88  U.  S.  18  Pet^ 
110,  10  L.  ed.  88;  DeLane  v.  Moore,  55  U.  & 
14  How.  258, 14  L.  ed.  409. 

Alabama: 

BeaU  y.  Williamson,  14  Ala.  55. 

Arkansas: 

Hall  y.  Pillow,  81  Ark.  82. 

Connecticut: 

BaOard  v.  Winter,  89  Conn.  179. 

Illinois: 

Mitmford  v.  Canty,  50  111.  870,  99  Am.  Deo. 
525. 

Indiana: 

Blystone  y.  Burgett,  10  Ind.  28, 68  Am.  Dea 
658. 

Iowa; 

Bmith  y.  McLean,  24  Iowa,  822;  Simme  y. 
McKee,  25  Iowa,  841;  Fielier  y.  Friedman,  4T 
Iowa,  443. 

Kansas: 

Ramsey  y.  Qlenn,  83  Kan.  271;  Brown  y. 
The  James  K  Campbell  Co.  44  Kan.  287;. 
Bandley  y.  Barrie,  17  L.  R.  A.  708.  48  Kan. 
606;  Ord  Nat  Bank  y.  Massey,  17  L.  R  A. 
127,  48  Kan.  762. 

Maine: 

Drew  y.  Smith,  59  Me.  893. 


KoTB.~nie  Important  question  of  the  effect  of  I  is  treated  In  a  note  to  Ord  National  Bank  v.  Hasser 
chattel  mortgaires  upon  property  which  Is  carried  I  (Kan.)  17  L.  B.  A.  ^Sf!,   See  also  Uandley  y.  Hairla> 
out  of  the  state  in  which  the  mortvage  is  recorded '  (Kan.)  17  L  EL  A.  703. 
19  L.  R.  A. 
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Maryland:: 

BaUimore  A  O,  R  Co,  ▼.  QUnn,  28  Md.  287, 
^  Am.  Dec.  688. 

Massachusetts: 

Langtcorthp  v.  Little,  12  Gush.  100. 

Mionesota: 

Keenan  v.  Stimson,  82  Minn.  877;  MiOer  ▼. 
HeCormiek,  85  Minn.  889.    . 

Mississippi: 

fi^rjfcar  v.  Stacy,  26  Miss.  471,  afflrmis/? 
Palmer  v.  Oom,  1  Smedes  A  M.  48;  Preweit 
T.  Z>o&&9,  18  Smedes  &  M.  481;  i¥M^  y. 
,fiM^0r«,  24  Miss.  520. 

Missouri: 

Smith  y.  Eutehinge,  80  Mo.  880;  Feuri  y. 
J2en0«//,  62  Mo.  524;  McDaniel  v.  Harris,  27 
Mo.  App.  645;  Lafayette  County  Bank  y.  ifl;^ 
«a^,  29  Mo.  App.  884,  40  Mo.  App.  494. 

Nebraska: 

Cool  y.  Boche,  20  Neb.  556. 

New  Hampshire: 

Offutt  y.  Flagg,  10  N.  H.  46;  Smith  y. 
Moore,  11  N.  H.  55;  Ferguson  y.  Clifford,  37 
N.  H.  88. 

N'ew  Jersey* 

Pflrr  y.  Brady,  87  N.  J.  L.  202. 

New  York: 

NichoU  y.  Ma$e,  94  N.  Y.  160. 

North  CaroliDa: 

UornihaU  y.  BunoeU,  18  L.  R.  A.  740,  109 
U.  C.  10. 

Ohio: 

Kanaga  y.  TVryfcr,  7  Ohio  St  184.  70  Am. 
Dec.  62;  Merchants  Nat.  Bank  y.  McLeod,  88 
Ohio  St.  180. 

Vermont: 

Taylor  y.  Boardman,  25  Yt.  682:  Jonm  y. 
Taylor,  80  Vt.  42;  CW6  y.  BusweU,  87  Vt  887. 

(b)  In  the  cases  following  the  precise  point 
In  coDtroyersy  was  not  passed  upon,  but  it  was 
-decided  generally  that  laws  of  the  eitue  of  a 
•chattel  and  the  residence  of  its  owner,  goyern 
instruments  relating  to  its  transfer. 

California: 

Heinlen  y.  Martin,  68  Cal.  828. 

Colorado: 

Campbell  y.  Colorado  Coal  dt  Iron  Co,  9 
•Colo.  60. 

Georgia: 

Freeman  y.  Basn^  84  Ga.  855,  89  Am.  Dec. 
1255;  Tucker  y.  Toomer,  86  Ga.  188;  Engel  y. 
Scfieucrman,  40  Ga.  210,  2  Am.  Rep.  578. 

Kentucky: 

Uutchineon  y.  Ford,  9  Bush,  418,  15  Am. 
Rep.  711. 

South  Carolina: 

Byan  y.  Clantan,  8  Strobh.  L.  411. 

Tennessee: 

Lewis  y.  Woodfolk,  2  BaxL  25;  Sharp  y. 
Davis,  7  Baxt.  607. 

Virginia: 

Warder  y.  Arett,  2  Wash.  (Va.)  383. 

West  Virginia: 

Stevens  y.  Brown,  20  W.  Va.  451. 

Wisconsin: 

Smith  y.  Chicago  db  N.  W,  R.  Co,  28  Wis. 
^7. 

Messrs,  Boyle  A  Adams  and  H.  BL  Pol- 
lardf  for  respondents: 

Statutes  relating  to  registry  of  chattel  mort- 
gages so  as  to  affect  the  rights  of  purchasers^ 
innocent  in  fact,  are  in  derogation  of  the  com> 
mon  law  and  must  be  strict^  construed. 
19  L.  R.  A. 


Jones,  Chat.  Mortg.  8d  ed.  g  248;  Porter  y. 
Dement,  85  Rl.  478;  Frank  y.  Miner,  50  RL 
444;  SOking  y.  B^l,  1  Mo.  App.  840. 

The  alleged  chattel  mortgage  and  the  count- 
erpart taken  together  constituted  Uie  contract 
of  mortgage  made  between  the  parties;  one  is 
as  much  a  part  of  the  contract  as  the  other; 
both  must  be  treated  as  making  the  contract 
between  the  parties. 

Munson  y.  Bnsor^  94  Mo.  504;  Br&umlee  y. 
Arnold,  60  Mo.  79;  Neenan  y.  Donoghue,  60 
Mo.  498;  Lewis  y.  Pennsylvania  Mut.  L,  Ins, 
Co.  8  Mo.  App.  872;  Missouri  Pac,  R.  Co.  y. 
Lecy,  17  Mo.  App.  501:  DdhmY,  Baskin,  88 
Micb.  144;  Missouri  Pac,  B,  Co,  y.  Atkison,  17 
Mo.  App.  484. 

The  Jury  bad  nothing  to  do  with  the  ques- 
tion as  to  whether  the  mortgage  had  been  prop- 
erly recorded.  This  was  entirely  a  question 
for  the  court 

Jones.  Chat.  Mortg.  8d  ed.  §  248;  Bailey  y. 
Qodfy-ey,  64  HI.  507,  6  Am.  Rep.  157;  Durfee 
y.  GrinneU,  69  UI.  871;  Flynn  v,  Hathaway,  66 
Rl.  462;  BuUo(^  v.  Narrott,  49  111.  62. 

The  laws  and  policy  of  the  state  of  Rlinois 
and  Missouri  are  so  different  from  the  laws 
and  policy  of  the  state  of  Kansas  as  to  render 
the  general  rule  concerning  international  com- 
ity inapplicable  to  the  case  at  bar,  and  the  Just 
rights  of  innocent  purchasers  should  be  pro- 
tected. 

Rl.  Stat  Laws  1887,  June  16;  Mo.  Rey. 
Stat  1889^  6176;  Qreon  y.  VanBuMrk,  74 
U.  S.  7  Wall.  189,  19  L.  ed.  109;  Smith  y. 
Hutchings,  80  Mo.  880;  Story,  Confl.  L.  8th 
ed.  S  828  et  seq.  and  827;  Coriett  y.  LUtlefield, 
11  L.  R.  A.  96. 84  Mich.  80;  Harrisons.  Sterry, 
9  U.  S.  5  Cranch,  289,  8  L.  ed.  104;  Boydson 
y.  Goodrich,  49  Mich.  66;  MonUnmery  y. 
Wight,  8  Mich.  148;  GiUUan  y.  KendaU,  26 
Neb.  82;  FrisseU  y.  Bu7idle,  88  Tenn.  896; 
Abemathy  y.  Wheeler,  18  Ky.  L.  Rep.  718; 
Rogers  y.  Hnie,  2  CaJ.  671,  56  Am.  Rep.  8682 
Spooner  y.  Holmes,  102  Mass.  628, 8  Am.  Rep. 
491. 

The  instruction  of  the  court  to  the  effect  thai 
plaintiff  was  not  entitled  to  recoyer,  was  cor- 
rect, not  only  on  the  ground  that  there  was  a 
total  failure  of  proof,  but  also  because  the  part 
of  the  contract  not  pleaded,  but  proved,  es- 
tablished that  plaintiff  had  no  title  in  fact,  and 
that  if  plaintiff  had  pleaded  the  contract  as 
made,  it  would  have  gone  out  of  court  for  the 
reason  that  the  chattel  mortgage  of  May,  1890, 
had  never  been  released. 

Lanitz  v.  King,  98  Mo.  518;  Stats  y.  MaHin, 
18  Mo.  App.  468;  Hwt4m  y.  Forsyth  Scale 
Works,  56  Mo.  416;  American  Bank  y.  Camp- 
bell, 84  Mo.  App.  45;  Reed  y.  Bott,  100  Mo.  62; 
Dohm  y.  Haskin,  supra. 

Burgess* «/.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  in  trover  and  conversion 
for  570  head  of  cattle.  The  plaintiff  claims  to 
have  been  the  owner  of  the  cattle  as  assignee 
of  a  mortgage  executed  in  the  state  of  Ejinaas 
on  the  cattle  on  the  22d  day  of  October.  1890, 
by  B.  A.  Webber  and  W.  D.  Wilson  to  Q.  A. 
Dunn,  to  secure  the  payment  of  their  note  for 
$15,675,  payable  ten  months  after  the  date  of 
the  mortgage.  The  law  of  Kansas  in  relation 
to  chattel  mortgages  which  was  in  force  at  the 
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time  of  the  execution  of  tbe  mortgage  under 
which  plaintifF  claimed  the  cattle  is  as  follows: 
"Sec.  9.  Every  mortgage,  or  conveyance  in- 
tended to  operate  as  a  mortgage,  of  personal 
property,  which  shall  not  be  accompanied  by 
an  immediate  delivery,  and  be  followed  by  an 
actual  and  continued  chaoge  of  possession  of 
the  things  mortgaged,  shall  be  absolutely  void, 
as  against  subs^ueot  purchasers  and  mortga- 
gees in  good  faith,  unless  the  mortgage,  or  a 
true  copy  thereof,  shall  be  forthwith  deposited 
in  the  office  of  the  register  of  deeds  in  the 
county  where  the  property  shall  then  be  sit- 
uated, or,  if  the  mortgagor  be  a  resident  of 
this  state,  then  of  the  countv  of  which  he  shall 
at  the  time  be  a  resident  oec.  10.  Upon  thfe 
receipt  of  any  such  instrument  the  register 
■hall  indorse  on  the  back  thereof  the  time  of 
receiving  it,  and  shall  file  the  same  in  his  of- 
fice, to  be  kept  there  for  the  inspection  of  all 
persons  interested."  "Sec.  16.  In  the  absence 
of  stipulations  to  the  contrary,  the  mortgagee 
of  personal  property  shall  have  the  legal  title 
thereto,  and  the  right  of  possession."  A  copy 
of  the  mortgage  was,  prior  to  the  80th  day  of 
November,  1^,  deposited  in  the  office  of  the 
register  of  deeds  of  Edwards  county,  Ean., 
the  place  of  residence  of  W.  D.  Wilson,  and 
in  the  office  of  the  register  of  deeds  for  Staf- 
ford county,  the  place  of  residence  of  B.  A. 
Webber.  The  mortgage  deed,  among  other 
things,  provided  that  possession  of  the  cattle 
v^as  to  remain  with  the  mortgagors  until  de- 
fault in  payment  of  the  debt  or  interest,  or  "in 
case  of  sale  or  disposition  or  attempt  to  sell  or 
dispose  of  the  same,  or  removal  or  attempt  to 
remove  the  same"  from  certain  counties  in 
Kansas,  enumerated  in  the  mortgage,  when 
the  mortgagee  might  take  the  property  into 
his  own  possession.  Before  the  maturity  of 
the  mortgage  debt,  the  mortgagors,  without  the 
knowledge  or  consent  of  the  mortgagee  or  his 
transferee,  removed  the  cattle  to  the  state  of 
Illinois,  and  sold  them  to  respondents,  through 
•commission  men.  It  is  conceded  that  respond- 
ents had  no  actual  notice  of  the  mortgage, 
and  paid  value  for  the  cattle,  and  that  the 
mortj^age  deed  was  not  recorded  in  the  state 
of  Ilhnois.  The  identity  of  the  cattle  is  not 
•disputed.  The  answer  is,  first,  a  general  de- 
nial, and  then  alleges  that  defendants  were  in- 
nocent purchasers  for  value,  and  contains 
other  allegations,  which,  so  far  as  deemed  ma- 
terial, will  be  referred  to  in  this  opinion.  The 
oourt  below  sustained  a  demurrer  to  the  evi- 
dence introduced  by  plaintiff,  and  directed  a 
verdict  for  defendants  on  the  grounds  that  the 
mortgage  had  not  been  recorded  in  or  executed 
as  required  by  the  laws  of  Ulinois;  and  that 
the  defendants  were  innocent  purchasers.  Af- 
ter filing  the  usual  motion  for  a  new  trial,  and 
the  same  being  overruled,  plaintiff  prosecutes 
its  appeal  to  this  court. 

This  is  a  case  where  one  of  two  innocent 
parties  must  suffer  loss,  as  there  seems  to  have 
been  the  utmost  good  faith  throughout  the  en- 
tire transaction,  so  far  as  the  plaintiff  and  de- 
fendants themselves  are  concerned.  In  fact, 
there  is  no  intimation  by  either  party  to  the 
<K>ntrary.  The  defendants  purchased  the  cat- 
tle in  open  market  in  the  dty  of  East  St.  Louis, 
m..  a  large  cattle  market,  where  many  are 
sola,  and  paid  full  value  therefcr^  and,  if  the 
19  L.  R.  A. 


old  English  doctrine  in  regard  to  markets  overt 
was  applicable  in  this  case  they  would  evident- 
ly be  protected  in  their  purchase,  and  could 
not  be  held  liable  in  this  action  for  the  value 
of  the  cattle  in  controversy  This  is  so  even 
though  the  vendor,  or  person  claiming  to  be 
the  owner,  and  in  possession,  was  not  m  fact 
the  owner.  But  it  is  said  in  the  case  of  Ventrest 
V.  Smith,  85  U.  S.  10  Pet.  175.  9  L.  ed.  387, 
that  the  doctrine  of  markets  overt,  which  con- 
trols and  interferes  with  the  application  of 
the  common  law,  has  never  been  recognized 
in  anv  of  the  United  States,  or  received  any 
Judicial  sanction.  Fawcett  v.  Otbom^  82  111- 
411.  The  general  rule  is  that  no  man  can  ao- 
quire  title  to  chattels  from  a  person  who  has 
himself  no  title  to  them,  (Whedvyright  v. 
Depeyiter,  1  Johns.  478;)  the  only  exception 
bemg  sales  of  cash  and  certain  ne«>tiable  in- 
struments. The  purchaser  must  know  that 
the  person  from  whom  he  buys  is  the  owner 
of  the  property.  At  the  time  of  the  execution 
of  the  mortgage  under  which  plaintiff  claims 
the  cattle.  Dunn,  the  mortgagee,  executed  and 
delivered  to  Webber  and  Wilson  a  receipt  as 
follows:  **Received  of  B.  A,  Webber  and  W. 
D.  Wilson  one  note  of  $16,675,  secured  by 
chattel  mortgage  on  570  head  of  three  and 
four  year  old  steers,  under  the  following  con- 
ditions: Whereas  I  have  this  day  sold  the 
above-described  property  to  said  Webber  and 
Wilson,  and  whereas  there  is  now  a  chattel 
mortgage  thereon,  given  by  G.  A.  Dunn  & 
Co.  to  the  Bank  of  Commerce  of  Kansas  City, 
Mo.,  for  the  sum  of  $15,000,  which  I  agree  to 
have  released  on  or  before  the  first  day  of  No- 
vember, 1890,  otherwise  I  agree  to  return  the 
above-mentioned  note  and  mortgage  to  said 
Webber  and  Wilson,  and  the  said  sale  is  to  be 
declared  off,  without  liability  to  either  party. 
[Signed]  G.  A.  Dunn."  The  conditions  of  this 
receipt  were  never  complied  with  by  Dunn, 
nor  was  it  ever  recorded;  and  defendant's 
counsel  contend  that,  as  it  was  the  counter- 
part of  the  mortgage,  and  was  not  recorded 
with  it,  the  recoraing  of  the  mortfinige  without 
it  was  not  a  compliance  with  the  Kegistry  Act 
of  Kansas,  and  was  not  notice.  This  receipt 
is  not  referred  to  in  the  mortgage,  is  not  made 
part  thereof,  and  it  is  somewhat  difficult  to  see 
how  it  became  a  part  thereof  so  as  to  entitle  it 
to  record  as  its  counterpart  It  seems  to  be  a 
separate  and  independent  paper.  Not  only 
this,  but  Webber  and  Wilson  did  not  seek  to 
avoid  their  contract  of  purchase  of  the  cattle 
because  the  stipulation  m  the  receipt  had  not 
been  complied  with  by  Dunn.  On  the  con- 
trary, they  kept  the  cattle,  and  by  their  act  in 
selling  them,  through  their  agents,  to  defend- 
ants, affirmed  the  contract  of  sale,  and  defend- 
ants buying  from  them,  occupy  no  better  posi- 
tion than  they  did  unless  they  were  innoce  t 
purchasers.  There  is  no  question,  and  there 
can  be  none,  as  shown  by  the  authorities  cited 
by  counsel,  that  where  a  paper,  contract,  or 
agreement  is  referred  to  in  a  mortgage,  all  per- 
sons claiming  under  such  mortgage,  where  it 
has  been  duly  recorded,  take  with  notice  of 
the  paper,  contract,  or  agreement  referred  to. 
Munson  v.  Ensar,  04  Mo.  504;  BrownUe  v.  Ar* 
noldy  60  Mo.  79;  Leins  v.  Pennsi/hania  Mut. 
L.  Ins.  Co,  8  Mo.  App.  872;  Missouri  Pae.  R 
Co.  V.  Atkison,  17  Mo.  App.  484.    SUU  it  is 
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not  Dtoessaiy  for  that  reason  that  anch  paper 
or  contract  should  he  recorded.  The  law  of 
Kansas  only  required  the  mortgage,  or  copy 
thereof,  to  he  filed  for  record  in  the  counties 
where  the  mortgagees  Webber  and  Wilson 
resided  at  the  time,  which  appears  from  the 
evldenoe  to  have  been  done.  Art.  %,  chap. 
68,  Kan.  Gomp.  Laws.  The  mortgage  was 
duly  executed  and  recorded  in  the  state  of 
Kansas,  and  all  persona  thereafter  purchas- 
ing the  cattle  within  the  borders  of  that  state 
were  bound  in  law  to  take  notice  thereof; 
and  the  same  rule,  bv  virtue  of  comity  be- 
tween the  states,  applied  to  the  cattle  in  the 
state  of  Illinois  when  they  were  shipped 
into  that  state.  In  the  case  of  Smith  v. 
Hutchtngs,  80  Mo.  880,  where  a  slave,  on  whom 
a  mortgage  had  been  duly  executed  and  re- 
corded in  Kentucky,  where  she  then  was,  and 
where  the  mortgagor  resided,  and  was  after- 
wards brought  to  this  state,  where  the 
mortgage  was  not  recorded,  and  sold,  the 
court  held  that,  the  mortgage  being  good 
where  it  was  made,  it  was  good  everywhere 
else,  on  every  principal  of  international  comity, 
unless  the  policy  of  the  state  from  where  the 
property  is  brought,  and  where  the  con- 
troversy arises,  should  induce  a  different 
lule.  in  the  case  of  Feurt  v.  EoweU,  62  Mo. 
624,  the  court  says:  "The  mortgage  was 
recorded  in  the  county  in  which  the  mort- 
gagor resided,  and  imparted  full  notice  to 
everyone  who  was  or  might  become  in- 
terested. The  removal  of  the  property  to 
another  county-  will  not  destroy  the  lien. 
Had  the  property  been  removed  out  of  the 
state,  the  mortgage  would  not  thereby 
have  been  invalidated."  In  the  case  of  La^ 
fayelte  County  Bank  v.  Metca\f,  29  Mo.  A  pp. 
884,  the  Kansas  City  court  of  appeals  held  that, 
where  a  mortgage  had  been  duly  executed  on 
some  cattle  in  Lafayette  county,  and  recorded 
therein,  and  the  cattle  were  thereafter  shipped 
by  the  mortgagor  to  the  defendants,  who  were 
commission  merchants  in  East  St.  Louis,  in  the 
state  of  Illinois,  and  sold  bv  them  on  commis- 
sion, they  were  liable  to  plaintiff  as  beneficiary 
in  the  mortgage  for  the  value  of  the  cattle,  and 
that  defendaDts  were  to  be  treated  the  same  as 
if  tbev  knew  of  the  execution  of  the  mortgage, 
and  that  the  mortgage,  being  good  as  between 
the  parties  and  bmoing  on  all  persons  in  the 
state  where  it  was  executed  and  recorded,  was 
by  the  rule  of  comity  valid  and  binding,  and 
pursued  the  propeity  outside  of  the  state, 
where  the  plaintiffs  might  have  followed  it 
with  their  mortgage.  Bice  v.  CkMy  9  Gush. 
802;  LafayetU  County  Bank  v.  Metcalf,  40  Mo. 
App.  501.  The  same  rule  applies  in  Illinois, 
where  the  cattle  were  sold.  Phinney  v.  Bald- 
toin,  16  III.  108,  61  Am.  Dec.  62;  Smith  v. 
Whitaker,  28  Ul  867;  Mumford  ▼.  Canty,  60 
m.  871,  99  Am.  Dec.  625;  Boundtree  ▼.  Baker, 
52  HI.  241,  4  Am.  Rep.  596.  Also  in  Kansas. 
Bamsey  v.  Olenn,  88  Kan.  271;  Broton  v. 
The  Jamee  K  CnmpbeU  Co.  44  Kan.  287;  Band- 
ley  V.  HarrU,  48  Kan.  606,  17  L.  R  A.  703; 
Ord  Nat,  Bank  v.  Mae»ey.  48  Kan.  762,  17 
L.  R  A.  127.  The  mortgage,  being  good 
in  Kansas,  is  to  be  given  the  same  force  and 
effect  everywhere  else,  upon  the  principle  of 
international  comity,  unless  the  policy  of  the 
■'itttte  of  Illinois,  where  the  property  was  taken 
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and  where  the  controversy  aroae,  should  evi*- 
dence  a  different  rule.  There  is  no  substantial 
difference  in  the  legal  effect  of  a  mortgage- 
executed  and  recorded  in  the  state  of  Kansas, 
according  to  the  laws  of  that  state,  than  & 
mortgage  executed  and  recorded  in  the  state  of 
Illinois  according  to  the  laws  of  that  state.. 
There  is  some  difference  in  the  forms  and  cer^ 
tificates  of  acknowledgments,  it  is  true,  but 
that  in  no  way  affects  the  validity  of  the  instru- 
menta  or  the  rights  of  parties  holding  under 
them. 

It  is  argued  that  because  the  mortgage  pro* 
vided  that  the  mortgagors,  Webber  &  Wilson, 
were  to  remain  in  the  possession  of  the  cattle 
lintil  forfeiture  for  failure  to  pay  the  debt 
when  it  became  due,  it  fave  them  a  badge  or 
indicia  of  ownership  which  permitted  them  to- 
impose  upon  innocent  purchasers,  and  that  for 
that  reason  defendants  have  the  superior  equity. 
This  provision  is  expressly  authorized  by  the- 
law  of  the  state  where  the  contract  was  made, 
and  also  by  the  law  of  the  state  where  the- 
cattle  were  sold.  It  is  difficult  to  see  in  whal 
way  a  mortgage  would  benefit  a  debtor  if  al 
the  very  moment  it  was  executed  the  mortp 
gagee  were  by  ita  provisions  authorized  \x> 
take  possession  of  the  mortgaged  property.  It 
would  be  better  to  deliver  it  at  once'  to  the 
creditor,  without  the  expense  and  trouble  of 
executing  the  mortgage.  The  object  of  the 
mortoage  is  to  give  time  to  the  debtor,  and  to- 
enable  him  to  pay  his  demand  by  securing  hiS' 
creditor;  otherwise  it  would  be  a  useless  instru- 
ment and  not  worth  the  paper  upon  which  it 
is  written.  We  do  not  wish  to  be  understood 
as  saying  that  the  plaintiff  has  any  superior 
equities  over  the  defendants,  but  we  do  say 
that,  having  complied  with  the  law  of  the  state 
in  regard  to  auch  instruments  where  the  mort- 
gage has  been  executed  and  recorded,  by  comity 
between  the  states,  the  plaintiff  holding  under 
the  mortgage  has  the  superior  legal  ri^t,  and 
when  deiendants  purchased  the  cattle  it  waa 
their  dutv  to  see  that  the  vendor  was  the 
owner  and  had  the  right  to  sell  the  same.  It 
is  not  opposed  to  the  policy  of  the  state  of 
Illinois  to  enforce  contracts  made  in  anotbev 
state  when  they  are  not  l}ased  upon  an  im- 
moral or  criminal  consideration.  Mun^ford  r. 
Canty,  60  Dl.  870,  99  Am.  Dec.  525. 

At  the  time  that  this  suit  was  brought  the 
mortigage  debt  was  not  due,  and  it  is  claimed 
that  for  that  reason  this  action  was  prema- 
turely brought,  and  that  no  cause  of  action 
had  accrued  to  plaintiffs  then.  The  mortgage 
provides  '*  that,  in  case  of  a  sale  or  disposal,  or 
attempt  to  sell  or  dispose  of  the  property,  or  a 
removal  or  attempt  to  remove  the  same  fronv 
Stafford  and  Edwards  counties,  or  any  unrea- 
sonable depreciation  in  the  value,  or  if  from 
any  other  cause  the  security  shall  become 
inadequate,  or  if  at  any  time  the  party  of  the 
second  part  shall  deem  himself  insecure,  the 
said  party  of  the  second  part  may  take  such 
property,  or  any  part  thereof,  into  his  posses- 
sion." The  possession  at  the  time  of  the  con- 
version was  in  the  mortgagors.  It  is  a  well* 
settled  rule  of  law  that  the  mortgagors,  under 
such  circumstances,  have  the  title  to  the  prop- 
erty; and,  having  the  possession,  they  have  an 
interest  they  may  sell,  and  may  transfer  the 
posseasion  to  the  vendee,  subject,  of  course,  to 
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the  lieo  of  the  mortgage.  Plaintiff  relfes  for 
support  of  the  action  upon  the  provision  of 
the  mortgage  which  authorized  the  mortgagee 
to  take  possession  of  the  property  in  case  tbe 
mortgagors  attempted  to  self,  dispose  of  or 
remove  the  cattle.  This  is  an  option  which  he 
may  or  may  not  exercise.  Authorities  of  high 
character,  including  those  cited  by  counsel  for 
defendants,  hold  that,  until  such  option  is  ex- 
ercised by  the  mortgagee,  and  he  either  so 
takes  or  demands  the  possession,  the  possession 
remains  with  the  mortgagor  until  default  made 
in  tbe  payment  of  tbe  debt,  and  that  a  sale 
made  by  him  before  such  default  or  assertion 
of  rifirhi  will  not  support  trover  against  the 
vendee  or  agent  making  the  sale.  Lctfayette 
County  Bank  v.  MetecUf,  29  Mo.  App.  392; 
Skiff  V.  Solaee,  28  Vt.  279;  Hathaway  v.  Bray- 
man,  42  N.  Y.  825, 1  Am.  Rep.  524;  ffamiU  v. 
QiUegpie,  48  N.  T.  556;  CadweU  v.  Ftay,  41 
Mich.  807.    By  the  terms  of  the  mortgage  the 


was  secured  the  right  to  take  posses- 
sion of  the  property  upon  the  contingency  of  its 
removal  or  sale  before  the  maturity  of  tbe  debt 
Whenever,  then,  the  property  was  removed  and 
sold  it  was  a  conversion,  ana  a  right  of  action 
accrued  to  the  mortgagee,  and  he  was  not 
obliged  to  wait  until  the  note  matured  before 
bringing  his  suit.  Whatever  may  be  the  rule 
in  other  jurisdictions,  in  this  state  the  law 
seems  to  be  as  herein  indicated.  Lafayett9 
County  Bank  v.  MeteaJf,  29  Mo.  App.  893; 
Williams,  Wail,  60 Mo.  821;  Koch  v.  Branch, 
44  Mo.  542, 100  Am.  Dec.  824.  No  question 
as  to  want  of  demand  before  suit  brought  is 
made  in  this  case,  but  even  that  was  not  neces- 
sary before  bringing  suit.  Lafayette  County 
Bank  v.  MUca\f,  supra. 

The  judgment  is  reversed  and  the  cause  re* 
manded. 

All  of  this  division  concur. 
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1.  A  railroad  eomimnar  may  maintain 
ejectment  for  property  which  it  has 
eottdenined  sinoe  it  acquires  more  tban  a  mere 
easement  or  right  of  way  in  that  it  has  the  right 
to  poesesBlon  for  all  purposes;  and  such  right  Is 
not  affected  by  the  fact  that  such  property  is  not 
neoeesary  for  its  present  use. 

8.  Detached  ciccapation  of  portions  of 
eertain  property  by  different  people 
not  holding  onder  the  paper  title  and  not  con- 
tiguous In  point  of  time,  constitute  merely  a 
series  of  independent  trespasses  and  cannot  give 
title  by  adverse  possession. 

(January  a,  1808.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Court  of  Common  Pleas,  No.  1,  for 
Allegheny  County,  in  favor  of  plaintiffs  in  an 
action  brought  to  recover  possession  of  certain 
real  estate.    Afflrmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs,  J.  S.  Ferguson  and  E.  G.  Fer- 
flpison»  for  appellants: 

Under  the  condemnation  proceedings  the 
railroad  company  did  not  acquire  a  fee  in  the 
ground,  but  only  an  easement,  and  the  owner 
of  the  land  is  entitled  to  make  use  of  it  in  any 
way  that  does  not  interfere  with  the  company's 
easement.  Ejectment  will  not  lie  for  a  mere 
right  of  way. 

Northern  Tump.  Road  Co.  v.  Bmith,  15 
Barb.  856;  Judd  v.  Leonord,  1  D.  Chip.  204; 
Black  V.  Beplntme,  2  Teates,  831;  Thorn  v. 
Wilson,  110  Ind.  826. 


Nora.— On  the  question  what  title  or  inU  re  t  will 
SDpport  ejectment,  see  note  to  Hancocic  v.  Mo- 
AToy  (Pa.)  IB  Lb  B.  A.  781. 
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An  owner  of  a  right  of  way  or  other  < 
ment  may.  without  deed,  abandon  his  right  so 
as  to  relieve  the  servient  estate  of  incum- 
brance. 

King  y.  Murphy,  140  Mass.  254;  Jamaica 
Pond  Aqueduct  Corp.  v.  Chandler,  121  Mass.  3; 
Canny  ▼.  Andrews,  128  Mass.  155;  Lattimerv. 
Livermore,  72  N.  Y.  174;  Curran  v.  Louis- 
tille,  83  Ky.  628. 

Mere  nonuser  for  twenty  years  is  sufficient 
to  raise  the  presumption  of  abandonment. 

Coming  v.  Qould^  16  Wend.  581;  Henderson 
Y.  Central  Pass,  R.  Co.  21  Fed.  Rep.  858. 

Title  by  adverse  possession  may  he  acquired 
against  a  railroad  company  unless  prohibited 
by  statute. 

LittUfleld  V.  Bosttm,  S  A.  R.  Co.  146  Mass. 
268;  Denny  v.  WiUiams,  6  Allen,  4;  Reed  v. 
Deerfield.  8  Allen,  522;  Forsyth  v.  Hoopei\  11 
Allen,  419;  Erh  v.  Brown,  69  Pa,  216;  Linde- 
man  v.  Lindsey,  69  Pa.  100,  8  Am.  Rep.  219; 
Bombaugh  v.  Miller,  82  Pa.  209;  J^ckman  v. 
Slridel,  88  Pa.  458. 

Messrs.  Qeorge  B.  Gordon  and  William 
Scott,  for  appellee:  - 

The  testimony  offered  by  defendant  failed 
to  show  an  open,  notorious,  exclusive,  hostile* 
and  continuous  occupation  of  the  property  by 
defendant  or  those  under  whom  they  claimed 
for  twenty-one  years,  as  the  law  required. 

Olewine  v.  Messmore,  128  Pa.  470;  Long  v. 
Mast,  11  Pa.  189;  Mercer  v.  Watson,  1  Watts, 
330. 

Unconnected  possession  of  indei)6ndent  tres- 
passes will  not  make  title. 

Frick  V.  (/FarreU,  1  PhiU.'  18;  Bchrack  y. 
Zubler,  34  Pa.  38. 

Ejectment  will  lie  for  any  corporeal  heredltar 
ment 

2  Troubat  &  Haley,  Pr.  g  1835;  Adams, 
Ejectment,  p.  18;  Tyler,  Ejectment,  p.  37. 

It  will  lie  for  a  common  appendant  or  ap- 
purtenant. 

Newman  y.  Boldmyfast,  1  Strange,  64; 
Adams,  Ejectment,  p.  19;  Tyler,  Ejectment, 
p  42. 
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A  fishery. 

Adams,  Ejectment,  20;  Tyler,  Ejectment,  43. 

The  first  crop  of  grass  each  year. 

Adams,  Ejectment,  21;  Tyler,  Ejectment,  89. 

Pasture  of  sheep. 

Adams,  Ejectment,  22. 

Boilery  of  salt,  although  the  grantee  is  only 
entitled  to  a  certain  nuoiDer  of  buckets. 

Adams.  Ejectment,  19. 

It  will  lie  for  a  coal  mine— the  right  to  mine. 

Adams.  Ejectment,  20;  Turner  ▼.  Beynolda, 
28  Pa.  199. 

The  right  to  use  machinery  attached  to  the 
soil. 

Sm  y.  Hill,  48  Pa.  528. 

So  also  to  enforce  the  right  to  bore  for  oil, 
although  by  the  terms  of  the  grant  an  incorpo- 
real right. 

Eanu  V.  Tanner,  8(5  Pa.  297. 

The  estate  which  a  railroad  company  takes 
in  ground  acquired  by  it  under  its  power  of 
eminent  domain  is  not  an  easement  but  a  base 
fee. 

Penneylvania  8.  V.  B,  Co,  y.  Reading  Paper 
MiUi,  80  W.  N.  C.  148;  PitUburg  d  L  E.  R, 
Co,  V.  Bruce,  102  Pa.  28;  Jeesup  y.  Loueks,  65 
Pa.  850;  1  Wood,  Railways,  707;  Pennvylva- 
nia  A  R,  R,  Co,  v.  EummeU,  44  Pa.  875;  JNorth 
Penneylvania  R,  Co,  y.  Behman,  49  Pa.  101; 
Jv  fiction  R.  Co,  v  Philadelphia,  88  Pa.  424. 

Title  cannot  be  acquired  by  adverse  user 
against  a  public  highway. 

Boyle  V.  Pennsylvania  d  R.  R,  Co.  64  Pa. 
812;  Com.  y.  McNaugher,  181  Pa.  65;  Sieten- 
eon'B  App.  17  W.  N.  C.  429;  Kovfy,  Utter, 
101  Pa.  27;  Northern  Central  R.  Co,  y.  Com. 
90  Pa.  800;  Susquehanna  Canal  Co.  v.  Bon- 
ham,  9  Watte  &  8.  27;  Ammant  v.  New  Alex- 
andria d  P.  Tranep,  R,  Co.  18  Serg.  &  R.  210; 
Penneylmnia  R.  Co,  y.  Freeport,  188  Pa.  91; 
Bavp  V.  Northern  Cent.  R,  Co,  61  Md.  115; 
Kelly  y.  Pennsylvania  d  R.  R.  Go.  6  Mont- 
gomery Co.  Rep.  29;  Pennsylvania  R.  Co,  v. 
Gray,  Westmoreland  Co.  C.  P.  Rep.  2  Ry. 
World.  899. 

The  company  had  a  right  when  it  condemned 
the  property  to  regard  and  make  provision  for 
its  future  as  weU  as  its  present  needs. 

Pittsburgh  Junction  R.  C&s  App.  122  Pa. 
680;  Lake  Shore  d  M.  8.  R.  Co,  v.  New  York 
Cent,  d  8t.  L,  R,  Co.  8  Fed.  Rep.  858;  2  Wood, 
Railways,  p.  782,  §  248,  note;  8hepley  v.  Lytic, 
6  Watte,  500;  Woolford  y.  Morgent/ial,  91  Pa. 
80. 

Nonuser,  for  no  matter  how  long,  is  not  an 
abandonment. 

Washb.  Easem.  ^  651;  Barlow  v.  Chicago,  R. 
1.  dP.  R.  Co.  29  Iowa,  276;  NiizeU  v.  Pasch- 
all,  8  Rawle,  76;  Bombaugh  v.  Miller,  82  Pa. 
203;  Henderson  v.  Central  Pass,  R.  Co,  21  Fed. 
Rep.  858. 

Pazson,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment  in  the  court 
below.  The  plaintiff  showed  title  to  the  hcvs 
in  quo  by  certain  deeds,  and  by  proceedings  to 
condemn  it  for  railroad  purposes.  The  de- 
fendants contended  chat,  if  the  plaintiffs  did 
actually  condemn  the  strip  of  ground  in  ques- 
tion, they  could  not  recover  in  ejectment,  for 
the  reason  that  they  did  not  acquire  a  fee  in 
the  ground,  but  only  an  easement,  and  that 
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ejectment  will  not  lie  for  a  mere  right  of  way. 
The  vice  of  this  argument  consiste  in  treating 
the  plaintiffs  right  as  a  mere  easement  or  right 
of  way.  It  is  a  great  deal  more  than  a  right 
of  way.  They  have  the  actual  possession  of 
the  property,  and  that  possession  is  exclusive, 
at  all  times  and  for  all  purposes,  ezoept  where 
a  way  crosses  it.  Pennsylvania  d  R,  R.  Co,  y. 
EummeU,  44  Pa.  875;  Junction  R.  Co.  y. 
Philadelphia,  88  Pa.  424. 

The  estate  acquired  by  a  railroad  company 
by  a  condemnation  of  land  is  often  spoken  of 
as  an  *' easement,"  but  the  term  is  used  in  a 
loose  way,  for  the  purpose  of  distinguishing  it 
from  a  ''^fee."  In  the  recent  case  of  PennsyU 
vania  8.  V.  R.  Co.  v.  Reading  Paper  MilU,  1 
Pa.  Adv.  Rep.  780,  it  was  said  by  our  Brother 
Mitchell:  '*  Such  title  is  sometimes  called  an 
'  easement,'  but  it  is  a  right  to  exclusive  pos- 
session,— to  fence  in.  to  build  over  the  whole 
surface,  to  raise  and  maintain  any  appropriate 
superstructure,  including  necessary  founda- 
tions, and  to  deal  with  it  within  the  limits  of 
railroad  uses  as  absolutely  and  as  uncontrolled 
as  an  owner  in  fee.  There  was  no  such  ease- 
ment at  common  law,  and  it  may  well  be 
doubted  if  it  is  not  a  misnomer  to  extend  to 
this  newly  invented  interest  in  land  the  name 
of  *  easement '  perhaps,  appropriate  enough  to 
the  railroad's  ordinary  right  of  way  for  its 
tracks.  It  would  seem  to  be  rather  a  fee  in 
the  surface,  and  so  much  beneath  as  may  be 
necessary  for  support,  though  a  base  or  condi* 
tional  fee,  terminable  on  the  ces.<«er  of  the  use 
for  railroad  purposes.  But,  whatever  it  may 
be  called,  it  is,  in  substance,  an  interest  in  the 
land,  special  and  exclusive  in  its  nature,  and 
which  may  be  the  subject  of  special  injury  by 
the  obstruction  of  access  to  the  abutting  street, 
and  therefore  within  the  rule  which  governs 
the  application  of  equitable  relief.  The  right 
of  exclusive  possession  includes  the  ri^ht  of 
ingress  and  egress  from  the  street,  and  in  this 
respect  the  injury  is  exactly  the  same  as  to  a 
tenant  for  life  or  for  years,  whose  right  to 
relief  would  be  unquestionable,  and  is  entirely 
different  from  the  general  right  of  the  public 
to  pass  along  the  street." 

The  appellants  contend,  however,  that  there 
was  evidence  from  which  the  jury  might  have 
found  that  they  had  acquired  title  to  the  prop- 
erty in  dispute  by  adverse  possession.  With- 
out discussing  the  evidence  in  detail,  it  is  suffi- 
cient to  say  that  it  fell  short  of  making  out  a 
case  upon  this  point  for  submission  to  the 
jury.  The  proof  consisted  of  detached  occu- 
pations of  portions  of  the  property  by  different 
people,  ^one  of  the  parties  in  possession  held 
under  the  paper  title,  under  which  the  appel- 
lants claimea.  The  evidence  did  not  show 
that  any  of  the  people  in  possession  were 
tenante  of  those  holding  the  paper  title,  nor 
was  any  attempt  made  to  connect  the  one  with 
the  other,  or  to  show  they  were  contiguous  in 
point  of  Mme.  At  most  the  evidence  amounted 
merely  to  a  series  of  independent  trespasses. 
In  view  of  the  evidence  upon  this  point,  we 
need  not  discuss  the  question  how  far  the 
title  to  railroad  property  may  be  acquired  by 
adverse  possession. 

By  the  appellante'  second  point,  the  court 
below  was  asked  to  instruct  the  Jury  as  fol- 
lows:   "  That,  there  being  no  evidence  in  the 
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ease  of  any  neoessity  for  the  use  of  the  prop- 
erty in  question,  or  of  any  interference  by  its 
present  use  with  the  operations  of  their  rail- 
road company,  the  railroad  company  cannot 
recover  in  an  action  of  ejectment."  This  point 
was  properly  refused.  When  a  railroad  com> 
pany  condemns  land,  it  is  of  necessity  the 
judge  of  how  much  is  required  for  lis  use. 
If  &is  question  were  submitted  to  a  itiry  in 
every  case,  the  right  of  emiDcnt  domain  would 
he  of  little  practical  value.  The  company  had 
a  right,  when  it  condemned   the  property,  to 


regard  and  make  provision  for  its  future,  as 
well  as  its  present  needs.  This  is  settled  law. 
It  is  sufficient  to  refer  to  Pittsburgh  Junction 
R.  C&9  App,,  122  Pa.  680.  If  it  condemns  for 
future  use  land  which  it  does  not  need  at  the 
time,  the  nonuser  of  a  portion  for  present  pur- 
poses canDot  be  held  to  be  an  abandonment, 
we  are  of  opinion  that,  under  the  evidence  in 
the  case,  the  court  below  was  justified  in  di- 
recting a  verdict  in  favor  of  the  plaintiffs. 
Judgment  affirmed. 


COLORADO  SUPREME  COURT. 


Be  KINDERGARTEN  SCHOOLS. 

(-. Colo. ) 

The  power  of  the  LegiaUktare  to  proTlde 
for  a  Underi^rteii  depaartment  in  the 
public  aehool  ayatem  for  the  educatioD  of 
ehildren  of  an  acre  less  than  aiz  years  is  not  pro- 
hibited b7  a  ooDstitutional  provlsloii  for  *^ree 
public  schools  throughout  the  state  wherein  all 
residenta  of  the  state  between  the  ages  of  six  and 
twenty-one  years  may  be  educated  gi-atuitously.*' 

(February  17, 1808w) 

p  EQUEST  by  the  State  House  of  Repre- 
Xt  sentatives  for  the  opinion  of  the  Supreme 
Court  upon  the  question,  "Does  the  General 
Assembly  possess  power,  under  the  Constitu- 
tion of  the  state  of  Colorado,  to  provide  for 
the  establishment  and  maintenance  of  a  kin- 
dergarten department  in  the  public  school  sys- 
tem'of  the  state,  and  for  the  education  therein 
of  children  of  an  age  less  than  six  (0)  years f 

Per  Cvriam: 

As  we  are  advised,  the  particular  provision 
of  the  Constitution  that  gave  rise  to  the  doubt 
your  honorable  body  entertains  in  regard  to 
the  validity  of  the  proposed  legislation,  is  sec- 
tion 2,  art  9,  which  is  as  follows:  "The  Gen- 
eral Assembly  shall,  as  soon  as  practicable, 
provide  for  the  establishment  and  maintenance 
of  a  thorough  and  uniform  system  of  free  pub- 
lic schools  throughout  the  state,  wherein  all 
residents  of  the  state,  between  the  ages  of  six 
and  twenty -one  years,  may  be  educated  gra- 
tuitously. One  or  more  public  schools  shall 
he  maintained  in  each  school  district  within 
the  state,  at  least  three  months  in  each  year; 
any  school  district  failing  to  have  such  school 
shall  not  be  entitled  to  receive  any  portion  of 
the  school  fund  for  that  year."  And  we  un- 
derstand that  such  doubt  is  as  to  whether  the 
language  of  this  section  limits  the  power  of  the 
Legislature  to  establish  any  free  schools  other 
than  therein  specifically  mentioned.  The  rule 
of  construction  to  be  applied  to  our  Constitu- 
tion is  announced  in  Alexander  County  Clerk, 
▼.  People,  7  Colo.  155.  as  follows:  "The  Legis- 
lature being  invested  with  complete  power  for 
all  the  purposes  of  civil  government,  and  the 


KOTB.— The  at)ove  case  is  the  first  one  of  which 
we  have  any  knowledge  that  touches  upon  kinder- 
garten as  a  branch  of  the  public  school  system. 
UL.R.A. 


state  Constitution  being  merely  a  limitation 
upon  that  power,  the  court  will  look  into  it, 
not  to  see  if  the  enactment  in  question  is  au- 
thorized, but  only  to  see  if  it  is  prohibited." 
Useless,  therefore,  the  Constitution,  in  express 
terms  or  by  necessary  implication,  limits  it, 
the  Legislature  may  exercise  its  sovereign 
power  in  any  way  that,  in  its  judgment,  will 
best  subserve  the  general  welfare.  Read  in  the 
light  of  this  rule  of  interpretation,  and  the  wise 
and  liberal  policy  of  the  state  in  educational 
matters,  the  section  is  clearly  mandatory,  and 
requires  affirmative  action  on  the  purt  of  the 
Legislature  to  the  extent  and  in  the  manner 
specified,  and  is  in  no  measure  prohibitory  or 
a  limitation  of  its  power  to  provide  free  schools 
for  children  under  six  years  of  age,  wheDever 
it  deems  it  wise  and  beneficial  to  do  so.  This 
view  is  in  harmony  with  other  sections  of  the 
same  article.  Section  8  provides  that  "the 
public  school  fund  of  the  state  shall  forever 
remain  inviolate  and  intact.  The  interest 
thereon,  only,  shall  be  expended  in  the  main- 
tenance of  the  schools  of  the  state,  and  shall 
be  distributed  amongst  the  several  counties  and 
school  districts  of  the  state  in  such  manner  as 
may  be  prescribed  by  law."  Section  7  prohib- 
its the  appropriation  of  the  school  fund  to  a 
certain  class  of  schools  only.  Section  15  is  as 
follows:  "The  General  Assembly  shall,  by 
law,  provide  for  organization  of  school  dis- 
tricts of  con  venient  size,  in  each  of  which  shall 
be  established  a  board  of  education  to  consist 
of  three  or  more  directors,  to  be  elected  b^  the 
qualified  electors  of  the  district.  Said  direct- 
ors shall  Lave  control  of  instruction  in  the  pub- 
lic schools  of  their  respective  districts."  Sec- 
tion 16  provides  tbat  "neither  the  General 
Assembly  nor  the  state  Board  of  Education 
shall  have  power  to  prescribe  text- books  to  be 
used  in  the  public  schools."  In  the  case  of 
Boach  V.  8t,  Ixmie  Public  School  Board  of  Di- 
rectors, 77  Mo.  488,  the  Supreme  Court  of  Mis- 
souri, in  construing  section  1,  in  connection 
with  section  6,  art.  11,  of  their  Constitution, 
(section  1  being,  in  terms,  like  section  8,  art. 
9,  of  our  Constitution,)  adopted  a  conclusion 
seemingly  at  variance  with  the  views  wc  enter- 
tain; but  it  will  he  seen  in  that  case  great  stress 
is  placed  on  the  language  of  section  6,  in  tbat 
it  expressly  provid^  that  the  public  school 
funds  should  be  faithfully  appropriated  to  the 
establishing  and  maintaining  of  the  free  schools 
provided  for  in  section  1,  and  for  no  other  uses 
or  purposes  whatsoever,  and    that  "the  tw« 


tSee  also  28  L.  R.  A.  594. 
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•ectioDS,  taken  together,  amount  to  both  a  re- 
quirement and  a  prohibition. "  No  provision  of 
our  Constitution  is  similar  to  flection  6,  art.  11, 
of  the  Missouri  Constitution;  and.  as  we  have 
seen,  an  appropriation  of  the  school  fund  is 
prohibited  only  as  to  a  certain  class  of  schools. 
We  think,  therefore,  that  under  a  fair  rule  of 
construcUoo,  section  8,  art  9,  can  be  held  to 
be  a  requirement,  and  not  a  prohibition,  and 
that  such  construction  is  in  harmony  with  the 


progressive  school  policy  of  the  state,  and  will 
enable  the  Legislature  to  confer  upon  all  classes 
of  children  the  advantages  of  a  system  that  has 
proven  of  incalculable  benefit.  We  are  of 
opinion  that  the  Legislature  has  the  power,  un- 
der the  Constitution,  to  provide  for  the  estab- 
lishment and  maintenance  of  a  kindergarten 
department  in  the  public  school  system  for  the 
education  of  children  of  an  age  less  than  six 
years. 


ALABAMA  SUPREME  COURT. 


Mary  E.  McGOUGH,  Appt., 

e. 

f.  Howard  SWEETZER. 
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Redeotptioii  fipon 
a  mortg^ag^  fbredosiire 
tiuui  the  mortMflre  debt  oan  be  made  by 
the  mortflrairor*B  widow  who  Joined  in  the  mort- 
gage and  was  not  made  a  iMuty  to  ttie  f  oreolosure 
and  who  has  only  a  dower  rinrht,  only  by  paying 
the  whole  mortgage  debt  and  not  merely  upon 
payment  of  the  price  paid  by  such  purchaser. 

(Jannary  17, 18Q&) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Barbour  County  in  fa- 
vor of  defendant  in  a  suit  brought  to  redeem 
lands  from  a  foreclosure  sale.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  H.  B.  McGooflfh  for  appellant. 
Mr,  P.  B.  McKenaie,  for  appellee: 

1.  A  widow  who  has  joined  with  her  hus- 
band in  the  execution  of  a  mortgage  upon  bis 
lands,  and  who  was  not'  made  a  party  to  the 
foreclosure  proceedings,  may  redeem. 

2  8cribner,  Dower,  276,  277  noU;  Briata 
▼.  Lepretre,  21  Ala.  604,  56  Am.  Dec.  266;  2 
Jones,  Mortg.  g  1067;  Dmiton  v.  Nanny, .  6 
Barb.  618;  MUU  v.  Van  Votyrhia,  20  N.  Y. 
412;  Opdyke  ▼.  BarUa,  UN.  J.  Eq.  188;  GMb- 
ioeU  V.  Marria,  14  N.  J.  Eg.  101;  Eldridge  y. 
Eldridge,  Id.  106,  10  Abb.  Pr.  162;  WheOer  v. 
MoTTiB,  2  Bosw.  524. 

And  her  only  remedy  is  to  redeem. 

Wiltsie,  Mortgage  Foreclosure,  p.  161 »  and 
authorities  cited. 

2.  In  case  a  mortgagor,  or  owner  of  the 
equity  of  redemption,  redeem  after  a  foreclos- 
ure sale  to  which  he  was  not  made  a  party, 
and  the  purchaser  has  entered  into  possession, 
the  amount  to  be  paid  in  order  to  effect  a  re- 
demption is  the  amount  of  the  mortgage  debt 
wiih  interest,  and  the  value  of  the  improve- 
ments made  by  the  purchaser,  less  the  rents 
and  profits  received  by  him. 

2  Jones,  Mortg.  §§  1067,  1076;  MilU  v.  Van 
Voorhicn  and  Denton  v.  Nanny,  iupra;  Ro$a  v. 
Board/nan,  22  Hun,  627;  Fan  Duynev.  Shann, 
89  N.  J.  Eq.  6;  Newton  y.  Cook,  4  Gray,  46; 
Oihson  v.  Orefiore,  6  Pick.  146;  MeCabe  v.  Bel- 
Unos,  7  Gray,  148,  66  Am.  Dec.  467;  Brown  v. 
Lapham,  8  Cush.  654. 


8.  The  purchaser  at  a  foreclosure  tale  be- 
comes the  assignee  of  the  mortgage,  and  is 
vested  with  the  right  to  foreclose  (he  same,  or 
to  receive  the  redemption  money. 

lUm  V.  Boardman,  supra;  WMiy,  PhUUp$, 
54  Ala.  800,  25  Am.  Rep.  679;  Taylor  v.  Agri- 
cultural dt  M.  Auo.  68  Ala.  229,  citing! 
Jones,  Mortg.  §  812;  2  Jones,  Mortg.  §g  1678, 
1902;  Broh9t  v.  Brock,  77  U.  8.  10  Wall.  619, 19 
L.  ed.  1002. 

Stone.  Ch.  J,,  delivered  the  opinion  of  the 
court: 

Dower  was  much  favored  at  the  common 
law.  5  Am.  &  Eng.  Encydop.  Law,  886,  note. 
One  reason  was  that  the  widow  was  very  fre- 
quentiv  left  with  very  limited,  if  any,  means 
of  subsistence.  The  common  law  tended 
strongly  to  concentrate  all  the  accumulation  in 
the  husband,  and  it  vested  in  him  the  wife's 
personal  estate  owned  at  the  time  of  the  mar- 
riage, provided  he  reduced  it  to  possession  dur^ 
ing  the  coverture.  So,  the  wife's  earnings  dur- 
ing the  marriage  relation  became  his  propertv. 
These  are  reasons  why  dower  should  be  fa- 
vored, and  the  above  are  the  prevailing  rules  in 
Alabflona,  except  to  the  extent  they  have  been 
changed  by  statute.  There  has  been  no  stat- 
utory change  which  affects  the  merits  of  the 
case  we  have  in  hand,  except  in  making  pro- 
vision whereby  the  wife  may  relinquish  her 
right  of  dower.  This  she  may  do  without 
consideration,  provided  the  instrument  is  shown 
to  be  her  voluntary  act  and  deed,  by  that 
species  of  evidence  the  statute  prescribes. 
Dower  is  not  a  fee-simple  estate.  It  is  a  life 
tenure, —the  right  to  occupy  and  enioy,  dur- 
ing the  lifetime  of  the  surviving  widow,  one 
third  of  the  real  estate  of  which  the  husband 
died  seised,  or  had  been  seised  during  the  cov- 
erture, she  not  having  relinquished  her  dower 
rights  therein.  At  her  death  the  rii^ht  and 
title  terminate,  and  the  life  tenure  which  has 
been  carved  out  lapses  back  and  disappears  in 
the  fee.  And  this  life  estate  in  the  widow  is, 
in  interest  and  extent  of  ownership,  while  it 
lasts,  precisely  the  same  as  that  of  the  husband 
out  of  which  it  was  carved  ;  neither  greater 
nor  less.  If  his  estate  was  a  le^l  fee  simple, 
hers  will  be  a  legal  freehold ;  if  his  was  an 
equitable  right,  perfect  or  imperfect,  hers,  dur- 
ing its  continuance,  will  be  the  same;  if  his 
was  an  equity  of  redemption,  hers  will  be  an 
equity  of  redemption;  and  so  of  all  the  varying 


NoTX.—ltie  facts  of  the  above  case  present  in  i  only  hy  paying  the  entire  mortflrage  debt.   None 
somewhat  stronger  light  than  usual  the  rule  that   of  the  prior  cases  present  the  same  facts  but  the 
redemption  from  foreclosure  sale  oan  be  made  I  general  rule  seems  to  be  fully  established. 
19  L.R.  A. 
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^ades  of  ownerahip  and  tntere&t  landowner- 
•flhlp  is  susceptible  of.  Mrs.  McGough's  bus- 
tend,  during  ber  coverture  witb  bim,  became 
4he  owner  in  fee,  so  far  as  we  are  informed,  of 
« larffe  body  of  lands  in  Barbour  county.  In 
1880  be  became  indebted  to  Mrs.  Heese,  and  to 
-secure  payment  executed  a  mortgage,  convey- 
ing to  ber  tbe  said  entire  body  of  land.  Mrs. 
HcGougb,  bis  wife,  united  witb  bim  in  tbe 
execution  of  tbe  mortgage.  In  1888  be  and 
bis  wife  executed  a  second  mortgage,  oonvey- 
ing  said  tract  of  land  to  tbe  Merchants'  &  Me- 
cbanics'  Bank  of  Columbus,  Ga.,  to  secure  a 
debt  to  it.  Tbese  debts  were  large.  Tbe 
Beese  debt  and  mortcrage  were  traded  to  Till- 
man. A  bill  and  cross-bill  were  filed,  and  un- 
<ler  decrees  rendered  in  tboee  suits  tbe  lands 
were  sold,  and  J.  Howard  Sweetzer  became 
the  purchaser.  He  paid  the  purchase  money, 
the  sale  was  confirmed,  title  conveyed  to  bim, 
And  he  was  put  in  possession  of  the  lands;  all 
this  in  the  lifetime  of  Mr.  McGough.  He  had 
been  made  a  party  defendant  to  tbe  foreclosure 
«uits,  but  Mrs.  McGtougb,  his  wife  was  not 
made  a  partv.  The  sale  of  the  lands  did  not 
yield  enough  to  pay  the  entire  amount  of  the 
mortgage  debts ;  probably  not  exceeding  25 
per  cent  of  them.  The  balances  are  stilf  un- 
paid, amounting  to  many  thousand  dollars. 
I^ot  long  after  the  sale  of  the  lands  under  the 
foreclosure  suits,  Mr.  McGough  died,  leaving 
his  widow  surviving  him.  and  she  thereupon 
filed  the  bill  in  this  case,  and  seeks  to  redeem 
the  lands  from  Sweetzer.  The  right  and  title 
on  which  she  seeks  to  redeem  is  her  dower  in- 
terest in  tbe  lands,  which  interest,  she  not 
having  been  made  a  party  to  the  foreclosure 
suits,  has  not  been  foreclosed.  In  her  bill 
Mrs.  McGough  offers  to  pay  Sweetzer  the 
amount  of  money  he  paid  on  his  purchase, 
with  interest  thereon,  less  the  value  of  the 
rents  and  profits  of  the  land  which  have  ac- 
4snied  since  Sweetzer  obtained  possession.  The 
defendant  contends  that  Mrs.  McGough  has 
DO  right  to  redeem  on  the  terms  she  offers. 
His  contention  is  that  she  must  pay  not  only 
the  money  he  expended  in  the  purchase,  but 
the  entire  unpaid  balance  due  on  the  mortgage 
debts,  before  she  can  successfully^  assert  her 
right  to  redeem.  This  is  the  sole  issue  in  this 
case.  The  chancellor  decided  it  in  favor  of 
fiweetzer,  the  defendant,  and  his  decree  is  as- 
signed as  error. 

There  can  be  no  question  that,  if  Mrs.  Mc- 
Oough  had  not  united  in  tbe  execution  of  the 
mortgages  to  Mrs.  Reese  and  to  the  bank,  none 
of  the  proceedings  in  tbe  foredosure  suits 
would  have  changed  ber  status  or  affected  her 
interests  in  the  slightest  degree.  She  would 
not  have  been  driven  to  the  necessity  of  re- 
deeming, but  could  have  proceeded  directly  to 
have  her  dower  assigned  to  her.  This  upon 
the  plain  principle  and  proposition  that,  the 
law  having  secured  the  right  to  her,  and  she 
having  doue  nothing  to  forfeit,  reliaquish,  or 
Impair  that  right,  the  mortgages  and  sale  did 
sot  and  could  not  take  it  away  from  her.  It 
would  have  remained  a  complete  dower  right, 
not  in  a  limited  or  qualified  interest  in  the 
land,  but  in  the  land  itself— the  fee-simple 
ownership  of  it  But  she  did  not  sustain  this 
relation  to  the  land.  She  bad  united  witb  her 
liusband  in  tbe  execution  of  tbe  two  mort- 
19L.R.A. 


gages,  which  by  reducing  his  ownership  to 
that  of  an  equitv  of  redemption,  had  the  same 
effect  on  her  aower  claim.  So,  if  no  fore- 
closure proceedings  had  been  had,  and  she  bad 
sought  to  assert  ber  dower  rights,  she  could 
claim  only  to  be  endowed  of  the  remainder  of 
the  estate  left  in  tbe  husband  ;  that  is,  of  the 
equity  of  redemption.  A  mortgage  in  equity 
and  in  fact  is  only  a  security  for  the  jtayment 
of  a  debt.  It  does  not  convey  all  the  interest 
of  the  mortgagor.  So  soon  as  tbe  debt  is  paid, 
the  entire  ownership  revests  in  him.  So,  like- 
wise, if  the  property  conveyed  in  the  mortgage 
is  more  than  sufficient  to  pay  the  debt,  that 
balance,  when  ascertained,  belongs  to  tbe  mort- 
gagor. This  privilege  and  redduum  of  in- 
terest constitute  what  is  known  as  the  "mort- 
gagor's equity  of  redemption,"  and  it  is  this 
eouity  of  redemption  of  which,  in  the  absence 
OT  the  foreclosure  proceedings,  Mrs.  McGough 
was  dowable.  Opdyke  v.  BartU$,  11  N.  J. 
£a.  188;  Chimtdl  v.  Marris,  14  N.  J.  £q.  101; 
abridge  v.  Bldridge,  Id.  195.  There  can  be 
no  question  that  the  rights  and  interests  left  in 
Mrs.  McGough  after  the  execution  of  tbe  mort- 
gages by  her  husband  and  herself  rendered  it 
proper  that  she  should  have  been  made  a  party 
to  tbe  foreclosure  proceedings,  and  that,  not 
being  made  a  party,  tbe  foreclosure  stands  for 
nothing  as  against  her.  Estana  v.  Lepretre,  21 
Ala.  504,  56  Am.  Dec- 266;  Doe  v.  McLoekey^ 

1  Ala.  708;  2  Scribner,  Dower,  276,  and  note; 
Id.  279;  McAHhur  v.  Franklin,  15  Ohio  St 
485,  and  16  Ohio  St  198;  Denton  v.  Nanny,  8 
Barb.  618 ;  Mille  v.  Van  Voarhiee,  20  N.  Y. 
412,  10  Abb.  Pr.  152;  WUtsie,  Mortcrage  Fore- 
closure, 157 ;   Qibeon  v.  Crehore,  5  Pick.  146; 

2  Jooes,  Mortg.  §  1420;  Gilbert  v.  Maggord,  9 
HI.  471;  Leonard  v.  ViOare,  28  III  877. 

Tbe  mortgages  not  being  foreclosed  as 
against  her,  what  effect,  if  any,  does  it  have  on 
her  rights?  The  general  rule  is  that,  when  one 
who 'Should  have  oeen  made  a  party  is  omitted 
from  Judicial  proceedings,  the  rights  of  such 
omitted  person  remain  precisely  as  they  were 
before  the  proceedings  were  instituted.  They 
are  neither  enlarged  nor  diminished  thereby. 
Qay  V.  Brierfieid  Coal  A  Iron  Co.  (Ala.)  16  L. 
R  A.  664 ;  Ron  v.  Boardman,  22  Hun,  527 ; 
Me  Arthur  V,  Franklin,  16  Ohio  St  198.  Test- 
ing Mrs.  Mc€k)ugb's  rights  in  the  lands  she 
seeks  to  redeem  by  principle,  without  reference 
to  declared  law,  let  us  inquire  what  interest 
remained  in  ber.  The  following  facts  are  no- 
where denied,  but  are  admitted  as  true  in 
every  step  taken  in  this  suit:  The  lands  were 
original Iv  the  property  of  Mr.  McGough,  in 
which  Mrs.  McGough  had  no  interest  or  claim 
save  an  inchoate  right  of  dower,  conditioned 
on  her  outliving  her  husband.  He  owed  Mrs. 
Reese  and  tbe  bank  bona  fide  debts,  executed 
tDe  mortgages  to  secure  their  payment,  and 
Mrs.  McGough  voluntarily  united  in  tbe  mort- 
gages, thus  relinquisbiog  her  dower  right  in 
and  to  the  lands,  to  an  amount  equal  to  the 
debts  secured.  Large  sums  of  tbe  debts  re- 
main unpaid.  If  before  the  foreclosure  pro- 
ceedings were  had  Mrs.  McGough  had  sought 
to  redeem  the  land  from  under  the  mortgages, 
will  any  one  contend  she  could  have  done  so 
without  paying  tbe  entire  amount  of  the  mort- 
pige  debts?  And  if  tbe  foreclosure  proceed- 
ings, she  not  being  made  a  party,  neither 
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eDlarged  nor  abridged  her  rights,  can  any 
principle  be  conceived  which  would  authorize 
a  redemption  by  her  on  terms  less  onerous 
than  she  labored  under  before  the  incomplete 
foreclosure?  Does  not  this  show  that  she  was 
dowable  only  of  the  excess  of  the  estate  and 
interest  that  might  be  left  after  paying  the 
mortgage  indebt^ness?  But  we  need  not  pur- 
sue  this  argument.  The  authorities  are  over- 
whelming that  to  redeem  in  the  conditions 
shown  in  this  record  she  must  pay  the  entire 
sum  due  on  the  mortgages.  2  Jones,  Mortg. 
S 1067;  OolUns  v.  Biggs,  81 U.  8.  14  Wall.  491 
So  L.  ed.  728;  GhisweUY,  Morns,  14  N.  J.Eq. 
101;  Wiltsie,  Mortgage  Foreclosure,  191;  Boa 
V.  Boardman,  22  Hun,  627;  Mg Arthur  v. 
Frnnldin,  16  Ohio  St.  198;  Qtbson  v.  Orehore, 
6  Pick.  146 ;  Neiotan  v.  Cook,  4  Gray.  46;  Mc- 
Cabe  V.  Bellows,  7  Gray,  148,  66  Am.  Dec.  467; 
Wheeler  Y.  Morris,  2  Bosw.  524;  1  Jones,  Mortg. 
8  812;  Denton  v.  Nanny,  8  Barb.  618:  2  Jones, 
Moitg.  g  1075.  The  wants  of  this  case  do  not 
require  us  to  determine  what  interest  Mrs.  Mc- 
Gough  would  have  acquired  in  the  land,  if  she 
had  been  successful  in  the  attempt  she  made  to 
redeem  it.    Reason  declares  that,  the  interest 


and  right  the  law  secured  to  her  being  only  a 
life  estate,  all  she  could  lay  claim  to  as  a  mere 
dower  right  would  be  to  be  endowed  of  a  life 
estate.  This  because  nothing  had  be^i  done 
which  could  either  diminish  or  increase  those 
rights.  They  had  been  simply  left  in  statu 
quo.  This  is  tlie  extent  of  her  dower  right  se- 
cured to  her  by  the  law.  But,  having  been  re- 
quired to  pay  the  entire  mnrtgaee  debt  as  a 
condition  upon  which  she  would  be  permitted 
to  assert  and  enjoy  that  right,  what  new  right 
or  interest  does  the  redemption  secure  to  her? 
Reason  would  declare  that,  inasmuch  as  her 
unforeclosed  dower  right  had  secured  to  her 
the  right  to  redeem,  and  inasmuch  as  she  had, 
in  virtue  of  that  right,  perfected  redemption 
bj  paying  off  the  entire  incumbrance  which 
hmdered  the  assertion  of  her  dower  right,  the 
interest  she  would  acquire  by  these  combined 
processes  would  not  be  limited  to  a  mere  life 
estate  in  one  third  of  the  land.  The  author- 
ities on  this  question  are  not  in  strict  harmony, 
and  we  will  not  declare  what  is  the  pi-oper 
solution. 

We  find  no  error  in  the  record,  and  the  de- 
cree of  the  chancellor  is  affirmei. 
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!•  The  word  *'ismn€^  nneonflned  by  any 

Indication  of  intention.  Includes  all  descendants. 

8.  '*The  Ufcwfiil  issue**  then  alive  amongr 
whom,  on  the  death  of  a  person  entitled  to  tbe 
income  of  property  for  life,  theprindpaTis  to 
be  distributed.  Include  living  grandchildren  as 
well  as  children  of  such  person,  although  the 
chUdren  are  all  living. 

8.  Children  and  g^randchlldren  take 
per  capita  under  a  bequest  to  lawful  Issue 
without  specifying  the  shares  when  there  is  no 
room  for  a  substitutional  taking  because  the 
children  are  ail  living. 

(January  1«,  1803J 

ACTION  by  the  executors  of  Edward  D. 
Pearce,  Sr.,  deceased,  for  instructions  as  to 
the  distribution  of  certain  personal  property 
which  said  Pearce  held  in  trust  under  tbe  will 
of  Mary  E.  Helme,  deceased,  for  the  benefit  of 
Sarah  C.  Rickard  and  her  lawful  issue. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Tillinghast  and  Theo- 
dore F.  Tillinghast  for  complainants. 

Mr.  Robert  W".  Burbank*  for  respond- 
ents, Elizabeth  E.  Rickard  and  Sarah  H.  Ran- 
dall: 

The  term  "issue"  in  its  primary  signification 
Imports  children,  and  its  primary  sense  is  cer- 
tainly that  of  direct  issue.    It  is  generally  used 


by  the  testator  as  synonymous  with  child  or 
children. 

2  Redf.  Wills,  87,  note;  4  Kent,  Com.  278. 

In  England  in  many  cases  similar  In  prin- 
ciple it  has  been  held  that  "issue"  means  chil- 
dren to  the  exclusion  of  the  more  remote  de- 
scendants, and  particularly  in — 

Sibley  v.  Perry,  7  Ves.  Jr.  622;  Pope  v.  Pope, 
UBeay.  691. 

In  America  it  has  been  so  held  in — 

Moore  v.  Moore,  12  B  Mon.  665;  McPherson 
y.  Snowden,  19  Md.  197;  Palmer  v.  Born,  84 
N.  Y.  616;  T(rft  v.  Taft,  8  Dem.  86;  Dexter  v. 
Ine/ies,  147  Mass.  824;  King  y.  Savage,  121 
Mass.  808. 

Issue  in  common  parlance  and  as  generally 
used  by  the  community  signifies  immediate 
descenaan  ts-— children . 

Moore  v.  Moore,  supra, 

Tbe  word  "issue"  in  its  natural  sense  means 
"children." 

MePherson  v.  Snowden,  supra. 

It  is  apparent  that  to  construe  the  word  "is- 
sue" when  not  restrained  by  the  context  to  be 
coextensive  and  synonymous  with  the  de- 
scendants, comprehending  objects  of  every  de- 
gree, would  in  most  cases  defeat  the  intention 
of  the  testator,  and  the  better  rule  is,  unless  re- 
strained by  the  context,  to  hold  that  it  has  the 
meaning  of  "children.*^ 

Palmer  v.  B<ym,  84  N.  Y.  51ft. 

The  construction  of  this  bequest  most  con> 
sistent  with  the  intention  of  the  testatrix  is  to 
allow  all  the  children  of  Sarah  C.  Rickard  to 
share  equally  in  the  fund  to  be  distributed  to 
the  exclusion  of  the  more  remote  descendants, 
i,  e.,  the  grandchildren.  And  this  not  only 
upon  the  authorities  above  cited  but  upon  the 


Kora— We  report  above  another  case  on  the  I  cases  in  this  series  touching  the  same  question  and 
meaning  of  the  word  * 'issue"  when  used  in  wills,    which,  taking  them  all  together,  seem  to  estabUab 
In  oonneotion  with  it  we  call  attention  to  the  prior  '  the  law  on  the  subject  quite  dearly. 
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Texy  broad  and  fandamental  principle  of  cany- 
Ing  onl  the  most  probable  intention  of  the  tes- 
tatrix 

See  2  Redf .  Wills,  41-44,  g§  7-9;  11  Am.  & 
Enff.  Encyclop.  Law,  871,  title,  Isgue,  beading. 
Objections  to  distribution  per  capita. 

Mr.  Thomas  C.  Greene*  for  infant  re- 
spondents: 

The  grandchildren  of  Sarah  0.  Rickard  are 
entitled  to  a  share  of  the  property.  The  word 
"issue"  as  need  in  the  will  of  Mai^  E.  Helme 
is  a  word  of  purchase  and  not  of  limitation. 

Weeliawken  Ferry  Co.  v.  Sman,  17  N.  J.  Eq. 
475;  TFwtor  ▼.  Scott,  106  Pa.  200,  51  Am.  Rep. 
197;  Bobin%  T.  QuinHaen,  79  Pa.  883;  Ward  y. 
Stow,  17  N.  C.  508;  27  Am.  Dec.  288;  Vi^- 
man  v.  Particy,  8  Ves.  Jr.  420;  Leigh  v.  Ifor- 
bury,  18  Yes.  Jr.  840;  Evans  y.  Jones,  2  Golly. 
Ch.  Gas.  516;  Be  Gorlass,  L.  R.  1  Ch.  Div.  460. 
See  2  Wms.  Executors,  pp.  1197,  1198,  note; 
Hawkins,  Wills,  p.  87;  Jarman.  Wills,  ed. 
1881,  p.  101;  Jackson  v.  Jackson,  11  L.  R.  A. 
805.  158  Mass.  874 

Cases  of  devises  to  issue,  in  which  grand- 
children have  been  deprived  of  a  share,  fall 
under  two  classes: 

1.  Where  the  context  shows  that  ''issue" 
means  "children.^' 

See  Ralph  Y.  Carrick.  11  Ch.  Div.  883,which 
Is  not  the  case  at  bar. 

2.  Where  there  is  a  substantial  gift,  as  where 
lasue  are  pointed  out  to  take  with  reference  to 
the  share  of  the  parent. 

BMnson  v.  dykes,  28  Beav.  40. 
*     All  the  issue  who  take,  take  per  capita  and 
not  per  stirpes. 

McCartney  v.  Osbum,  118  IlL  425;  11  Am. 
&  Eng.  Encyclop.  Law,  p.  871,  title.  Issue; 
2  Jarman,  Wilis,  p.  756;  Wisiar  y.  Scott,  105 
Pa.  200,  51  Am.  Rep.  197;  Davenport  v.  Han- 
bury,  8  Ves.  Jr.  258. 

Mr.  Edwin  Aldrlch  also  appeared  for 
■ome  of  the  respondents. 


TilUnfi^hasty  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  for  instructions  as  to 
the  distribution  of  certain  personal  estate  be- 
queathed to  the  complainants'  testator  by  one 
Marv  E.  Helme  in  trust  for  the  benefit  of  Sarah 
C.  Rickard,  for  her  life,  and  at  her  decease  to 
be  paid,  transferred,  and  delivered  over  to  *'tbe 
lawful  issue  of  the  said  Sarah  C.  Rickard, 
then  alive."  The  bill  sets  out  that  Mary  E. 
Helme,  formerly  of  the  city  of  Providence  in 
this  state,  died  there,  leaving  a  last  will  and 
testament  dated  January  1, 1844,  which  was  on 
the  80th  day  of  January,  1846,  admitted  to  pro- 
bate by  the  municipal  court  of  said  city,  and 
now  remains  of  record  there,  and  in  full  force 
by  which,  among  other  things,  she  bequeathed 
to  said  Edward  D.  Pearce,  Sr.,  the  sum  of 
$1,000  in  trust,  in  the  following  language,  viz. : 
''Third.  I  give,  devise  and  bequeath  to  Ed- 
ward D.  Pearce,  of  said  Providence,  the  sum 
of  one  thousand  dollars,  in  special  trust  for 
the  use  and  benefit  of  my  relative  Sarah  C. 
Rickard,  wife  of  €korge  Rickard.  of  said 
Providence,  for  him,  the  said  Edward  D. 
Pearce,  to  invest  in  permanent  bank  or  other 
stock,  or  in  such  other  manner  as  he  may  deem 
prudent,  and  to  superintend  and  collect  the  in- 
19  L.  R  A. 


come  and  profits  of  the  same,  and,  after  de- 
ducting all  taxes  and  expenses  from  the  income 
and  profits  of  said  trust  property,  to  pay  over 
the  balance,  as  often  as  once  In  each  year,  to> 
said  Sarah  C.  Rickard,  upon  her  sole  and  sepa- 
rate receipt  therefor,  and  for  her  sole  use  and 
benefit,  for  and  during  her  natural  life;  and  at 
the  time  of  her  decease  the  said  Edward  D. 
Pearce  shall  pay,  transfer,  and  deliver  over 
the  said  trust  property  then  remaining  to  the 
lawful  issue  of  the  .said  Sarah  C.  Rickard 
then  alive."  The  bill  further  sets  out  that  said 
Edward  D.  Pearce,  Sr.,  accepted  said  trust, 
and  at  the  time  of  his  death,  on  the  20th  day  of 
January,  1883,  held  the  said  trust  property  in- 
yested,  and  standing  in  his  name,  as  trustee  in 
ten  shares  of  the  capital  stock  of  the  National 
Pacific  Bank  of  Pawtucket,  and  eight  shares 
of  the  capital  stock  of  the  Fifth  National  Bank 
of  said  Providence,  and  that  said  stocks  have 
come  to  the  possession  of  the  complainants  as- 
executors  of  his  will,  and  are  held  by  them 
under  and  for  the  purposes  of  said  trusts. 
That  said  Sarah  C.  Kickard  died  on  the  16th 
day  of  November,  A.  D.  1891,  having  had  and 
received  all  of  the  income  of  said  trust  prop- 
er^ during  her  life,  as  provided  in  the  said 
will  of  Mary  E.  Helme,  and  leaving  as  her 
lawful  issue!  at  her  death,  James  H.  Rickard, 
Sarah  H.  Randall.  George  S.  Rickard  and 
Elizabeth  Estelle  Rickara.  her  children;  and 
grandchildren,  four  children  of  the  said  James 
H.  Rickard,  and  three  children  of  the  said 
Gleorge  8.  Rickard, — and  that  these,  her  said 
four  children  and  seven  grandchildren  were  all 
of  the  issue  of  the  said  Sarah  C.  Rickard  who 
were  living  at  the  time  of  her  death.  That 
the  complainants  are  desirous  that  said  trusts 
should  be  executed,  and  said  trust  property 
divided  out  and  distributed ,  as  provided  there- 
in, but  questions  have  arisen  as  to  how  the 
same  shall  be  done, — whether  said  stocks  shall 
be  transferred  directly  into  the  names  of  the- 
said  issue  of  Sarah  0.  Rickard,  or  shall  be- 
sold.  and  the  proceeds  thereof  divided  among 
said  issue,  and,  in  either  event,  in  what  pro- 
portions the  said  issue  are  entitled  to  the  same. 
The  bill  prays  for  instructions  in  the  premises. 
The  answer  of  the  respondents  Jonathan  C. 
Randall,  Sarah  H.  Randall,  his  wife,  and 
Elizabeth  E.  Kickard  admits  the  allegations- 
contained  in  said  bill,  and  claims  that  the  in- 
tention of  the  testatrix,  Mary  E.  Helme,  waa 
that  the  issue  of  Sarah  C.  Rickard,  upon  the 
decease  of  said  Sarah,  should  take  the  trust  es- 
tate in  said  bill  mentioned,  per  stirpes,  and  uot 
per  capita,  and  that  therefore  they,  being  each 
one  of  the  four  children  of  said  Sarah  C.  Rick- 
ard living  at  her  decease,  are  entitled  to  have 
and  receive  one  fourth  each  of  said  trust  fund, 
and  were  so  entitled  at  and  upon  the  death  of 
their  said  mother,  Sarah  C.  Rir  kard,  under  the 
said  will  of  said  Mary  E.  Helrae.  Said  JanieJi 
H.  Rickard  and  George  S.  Rickard  have  entered 
no  appearance  in  the  case.  The  answer  of 
the  other  respondents,  viz.,  James  H.  Rickard, 
George  W.  Rickard.  Alice  B.  Rickard,  Mary 
E.  Rickard,  Alexandria  Rickard,  Everett  B. 
Rickard,  and  Hortense  Rickard,  the  same  be- 
ing the  grandchildren  of  said  Sarah  C.  Rick* 
ard,  and  all  being  minors,  and  appearing  by 
their  guardian  ad  litem,  Thomas  C.  Greene, 
Esq.,  simply  submits  their  rights  and  interests 
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Id  the  matters  in  question  to  the  care  and  pro- 
'tection  of  the  court. 

The  main  question  raised  bv  the  pleadings, 
therefore,  is  whether  the  word 'issue,"  as  used 
in  the  clause  of  said  will  above  quoted,  should 
be  restricted  to  the  children  of  said  Barah  C. 
Rickard,  all  of  whom,  it  is  to  be  observed,  are 
still  living,  or  should  be  construed  to  include 
her  said  grandchildren,  also.  There  is  some 
^conflict  of  judicial  authority  regarding  the 
4sigDification  of  the  word  "issue"  when  used 
in  a  will,  where  nothing  appears  to  limit  the 
legal  import  thereof;  some  authorities  holding 
that  in  such  case  the  word  is  synonymous  with 
"child"  or  "children,"  while  others  hold  that 
it  is  a  word  of  purchase;  and  not  of  limitation, 
and  hence  includes  all  the  descendants  in  being 
at  the  time  the  term  becomea  operative.  The 
'Cases  in  England  upon  this  sublect  are  very 
unanimous  in  support  of  the  doctrine  that 
the  word  "issue,"  unoonlSned  by  any  indi- 
•cation  of  intention,  includes  all  descendants, 
and  that  intention  is  required  for  the  purpose 
•of  limiting  the  sense  of  that  word,  restraining  it 
to  children  only.  Leigh  y.  Norhury,  18  Ves.  Jr. 
840;  Cook  y.  Cook,  2  Vern.  M5  ;  Bernard  y. 
MountoffueA  Meriv.  422, 484 ;  Baydon  y.  WU- 
•ehere,  8  T.  R.  872;  Hockley  v.  Mawbey,  1  Yes. 
Jr.  148.  160;  Davenport  v.  Banbury,  8  Ves.  Jr. 
2)7;  Carter  y.  Bentall,  2  Beav.  561;  Freeman 
y.  Barsfey,  8  Ves.  Jr.  421 ;  Slater  y.  Danger- 
field,  15  Mees.  &  W.  268;  Pope  y.  Pope,  14 
Beav.  691, 504;  11  Am.  &Eng.  Encylop.  Law, 
B70,  title  leave  Indudes  Deeeendanta,  and  cases 
dted.  See  also  1  Jarman,  Wills,  89;  2  Wms. 
Executors,  999  ;  Redf.  Wills,  pt.  2,  p.  865  «< 
«0g.  And  while  the  later  English  cases  seem 
to  manifest  a  bias  on  the  part  of  the  courts 
against  so  broad  a  construction  of  the  word 
"issue,"  by  ingrafting  a  great  number  of  ex- 
ceptions upon  said  rule,  and  by  seizing  upon 
yery  slight  indications  of  an  intention  on  the 
part  of  the  testator  to  limit  the  meaning  of  said 
term,  yet  we  find  no  English  case  which  as- 
fiumes  to  lay  down  a  doctrine  contrary  to  the 
general  rule  as  above  stated.  In  this  country, 
while  the  decisions  are  not  so  uniform  as  those 
in  England  in  support  of  said  rule,  vet  the  de- 
-cided  preponderance  of  authority  is  in  favor 
thereof.  The  case  of  Wistar  v.  Scott,  106  Pa. 
'200,  218.  61  Am.  Rep.  197,  is  a  good  illustra- 
tion of  the  class  of  cases  which  adopts  said 
rule.  In  that  case  after  devising  "Prospect 
Hill"  lot  to  his  daughters  Catharine  and  Sarah 
"for  and  during  all  the  term  of  their  natural 
lives,  and  the  life  of  the  survivor  of  them,"  the 
testator  disposed  of  the  estate  in  remainder  in 
the  following  words:  "And  from  and  immedi- 
ately after  the  decease  of  the  survivor  of  them, 
I  give  the  same  unto  the  male  issue,  then  Hy- 
ing, of  my  said  son  Richard,  their  or  his  heirs 
.and  assifims,  in  fee;  but,  if  no  such  issue  shall 
then  be  living,  in  such  case  I  give  the  same 
unto  all  the  children  of  my  said  daughters 
'Catharine  and  Sarah  and  my  son  Richard, 
their  heirs  and  assigns,  in  equal  parts,  accord- 
ing to  the  number  of  them."  In  construing 
this  provision  of  the  will  the  court  said:  "The 
word  'issue'  in  a  will,  prima  facie,  means  the 
rsame  as  heirs  of  the  body,  lineal  descendants 
indelSnitely,  and  is  to  be  construed  as  a  word  of 
limitation  ;  but  the  prima  facie  construction 
.gives  way  if  there  is  anything  on  the  face  of 
19  L.  a  A. 


the  will  to  show  that  the  word  was  intended  to 
have  a  less  extended  meaning,  and  to  be  ap- 
plied to  children  only,  or,  as  in  this  case,  the 
lineal  descendantsof  a  particular  class  in  being 
at  a  specified  time.  Slater  v.  DangerfiM, 
15  Mees.  &  W.  268.  The  phrase  'male  issue 
of  my  son  Richard  then  living,'  is  a  deeeriptio 
pereonarwn,  designating  the  class  of  persona 
to  whom  the  remainder  in  fee  was  given  upon 
the  termiination  of  the  particular  life  estate ; 
and  the  question  is,  who  composed  that  class 
when  the  survivor  of  the  testator's  two 
daughters  died,  September  21,  1866?  In  other 
words,  who,  according  to  the  true  interpreta- 
tion of  the  will,  were  the  male  issue  of  testa- 
tor's son  Richard,  living  at  that  time?  .  .  . 
When,  as  in  the  present  case,  the  word  is 
manifestly  used  as  descriptive  of  the  devisees, 
and  is  also  restricted  to  such  issue  as  shall  be 
living  at  a  specified  time,  it  is  always  con- 
strued as  a  word  of  purchase,  embracing  all 
lineal  descendants  of  the  person  named,  in 
being  at  the  time  so  speciflea,  unless  it  clearly 
appears  from  the  context  that  the  testator  in- 
tended otherwise."  See  also  Sobbins  y.  Quin- 
Uven,  79  Pa.  838,  885 :  Weehawken  Ferry  Co. 
y.  SUeon,  17  K  J.  Eq.  475.  484,  486:  Ward^. 
Stow,  17  N.  C.  509,  27  Am.  Dec.  288;  WOdan 
y.  Hoyland,  4  BeG.  F.  &  J.  564 ;  Jaekaon  y, 
Jaekaon,  153  Mass.  874,  11  L.  R.  A.  805;  2 
Wms.  Executors,  1197,  and  note  on  page  1198, 
Hawkins,  Wills,  87,  i\t\e  laaue;  Jarman,  Wills, 
ed.  of  A.  D.  1881,  101. 

.  In  Massachusetts  it  is  provided  by  statute 
that  "the  word  'issue,'  as  applied  to  the  de- ' 
scent  of  estates  shall  include  all  the  lawful 
lineal  descendants  of  the  ancestor."  Mass. 
Pub.  Stat.  chap.  8,  §  8.  The  Court  of  Ap- 
peals of  New  York  while  manifesting  consider- 
able dissatisfaction  with  the  construction  put 
upon  the  word  "issue,"  by  the  English  ooorts^ 
and  an  inclination  to  look  for  something  in 
the  context  of  the  testator's  will  which  will 
take  the  case  out  of  the  rule  aforesaid,  yet  rec- 
ognize the  binding  force  of  the  adjudged  casea 
as  to  the  primary  meaning  of  said  word.  See 
Palmer  y,  Eom,  84  N.  Y.  616,  518,  and  casea 
cited. 

The  counsel  for  the  two  of  the  children  of 
said  Sarah  C.  Rickard,  has  died,  among  oth- 
ers, the  iRst-named  case,  and  also  the  case  of 
Taft  y.  Taft,  8  Dem.  86,  in  support  of  his  con- 
tention that  the  word  "issue"  should  be  limited 
to  children.  The  first-named  case  is  against 
him,  while  the  last,  though  fully  sustaining  hia 
position,  and,  so  far  as  we  are  able  to  asc  er- 
tain,  not  having  been  overruled,  yet.  as  it  pro- 
fesses to  follow  Palmer  v.  Horn,  aupra^  while 
in  fact  it  decides  precisely  to  the  contrary 
thereof,  we  do  not  think  it  entitled  to  yery 
much  weight.  The  surrogate  evidently  mis- 
conceiyed  the  purport  of  Palmer  y,  Horn,  and, 
while  following  the  spirit  thereof,  clearly  mis- 
took the  letter,  as  in  that  case  the  court  found, 
from  indications  in  the  will,  that  the  testatrix 
used  the  term  "issue"  as  synonymous  with 
"children,"  and  that  by  the  word  "children" 
she  had  herself  interpreted  the  word  "issue." 
Taft  y.  Taft  was  decided  by  the  surrogate  of 
Kings  county  in  1885.  ^he  surrogate  of 
New  York  county,  in  1883,  on  the  contrary, 
in  Murray  v.  Bronaon,  1  Dem.  217,  in  a  very 
elaborate  opinion,  in  which   he  reviewed  at 
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iength  tbe  English  aDd  American  decisions 
bearing  upon  the  proper  construction  of  the 
-word  'issue,"  fully  recognized  tbe  binding 
ioroe  of  the  rule  hereinbefore  adopted.  The 
rule  contended  for  b^  the  counsel  for  said 
chfldren  of  Sarah  C.  Rickard  has  been  adopted 
in  Kentucky,  where  in  Moon  ▼.  Moore,  13  B. 
Jfon.  955,  it  was  held  that  "  issue/ in  common 
parlance,  and  as  used  generally  by  tbe  com- 
munity, signifies  immediate  descendants, — 
children."  Tbnt  decision  was  evidently  based 
upon  the  authority  of  OhanceUor  Kent,  (see  4 
Kent,  Com.  278,)  who  says:  'The  word  'is- 
sue' may  be  used  either  as  a  word  of  purchase 
or  limitation,  but  it  is  generally  used  by  the 
testator  as  synonymous  with  'child'  or  'child- 
ven.'"  Chattceuor  Kent  was  evidently  op- 
posed to  the  English  rule  of  construction  as 
above  set  out,  on  the  ground  that  it  tended  to 
defeat  the  intention  of  the  testator.  Judge 
Bedfield,  in  his  excellent  work  on  the  Law  of 
IVills,  (see  pt.  2,  p.  868.)  takes  the  same  rround , 
and  ationgly  argues  in  favor  of  following  the 
lead  of  ChaneeUor  Kent,  in  breaUnff  away 
from  the  English  decision,  and,  as  JSe  says, 
"redeeming  the  law  from  a  perversion  under 
which  it  has  lone  labored,  and  which  has  al- 
seady  produced  infinite  injustice,  and,  unless 
abandoned,  will  be  liable  to  produce  an  incal- 
culable amount  in  the  future."  But,  while 
xecognizing  the  importance  which  should  be 
attached  to  these  eminent  authorities,  yet  we 
feel  that  the  rule  of  construction,  in  cases  of 
this  sort,  has  become  too  well  settled  to  be  dis- 
turbed by  Judicial  decision,  even  if  we  were 
disposed  to  take  the  view  adopted  by  Chancel- 
lor Kent ;  for  it  is  of  the  utmost  importance 
that,  in  a  matter  so  vital  to  the  interests  of  the 
people  at  large  as  the  distribution  of  testate  es- 
tates, there  snould  be  uniformity  of  decision 
in  interpreting  the  ordinary  language  used  in 
wills. 

But  the  said  children  of  Sarah  C.  Rickard 
contend  that  the  construction  of  said  bequest 
most  consistent  with  the  intention  of  the  testa- 
trix is  to  allow  them  to  share  equally  in  the 
fund  to  be  distributed,  to  the  exclusion  of  the 
more  remote  descendanlB,  i,  e.  the  grandchfld- 
ren;  and  this,  not  only  upon  the  authorities, 
but  upon  the  broad  and  fundamental  principle 
of  canyine  out  the  most  probable  intention  of 
the  testatrix.  We  have  no  means  of  ascertain- 
ing tbe  intention  of  tbe  testatrix  as  to  the  dis- 
position of  said  trust  fund  after  the  death  of 
the  life  tenant,  except  as  disclosed  by  said 
bequest,  which  simply  provides  that  at  the 
time  of  her  decease  "said  Edward  D.  Pearce 
shall  pay,  transfer,  and  deliyerover  the  said 
trust  property  then  remaining  to  the  lawful 
issue  of  the  said  Sarah  C.  Rickard,  then  alive." 
There  is  certainly  nothing  in  this  language 
which  shows  an  intention  to  restrict  the  mean- 
ing of  the  word  "issue"  to  children,  and 
hence  the  primary  signification  of  said  term, 
as  above  set  forth,  must  prevail. 

But  it  is  further  contended  that  whenever  the 
gift  to  issue  is  in  any  way  substitutional  in  its 
nature,  or  issue  are  to  take  in  a  representative, 
•or  quasi  representative,  way,  "issue"  means 
"children,"  to  the  exclusion  of  more  remote 
descendants.  It  is  doubtless  true  that  where 
the  gift  to  the  issue  is  substitutional,  they  take 
fer  stirpes  and  not  per  capita.    That  ii  to  say. 


where  issue  are  pointed  out  in  the  will  to  take 
with  reference  to  the  share  of  tbe  parent,  they 
take  by  way  of  substitution.  Minchelly.  Lee, 
17  Jur.  727;  Dexter  v.  Inches,  147  Mass.  824. 

But,  as  we  have  already  seen,  there  is  noth- 
ing in  the  will  before  us  to  show  an  intention 
on  the  part  of  the  testatrix  that  the  grandchild- 
ren of  said  Sarah  G.  Rickard  should  not  share 
equally  with  her  children  in  the  distribution 
of  said  trust  fund.  Moreover,  a  substitutional 
taking,  or  a  taking  per  stirpes,  strictly  speak- 
ing, can  only  occur  in  case  of  the  death  of  the 
stirps,  or  stock,  and  in  the  case  at  bar  all  of 
the  children  of  said  Sarah  were  living  when 
said  gift  over  took  effect.  There  is  therefore 
no  room  for  the  application  of  the  rule  con- 
tended for,  even  assuming  that  it  would  apply 
had  one  of  the  children  of  said  Sarah  deceased 
in  her  lifetime,  leaving  children.  We  there- 
fore decide  that  the  grandchildren  of  said 
Sarah  C.  Rickard  are  entitled  to  share  per 
capita  with  her  children  in  the  distribution  of 
the  trust  fund  in  question.  As  it  is  evident 
that  tbe  specific  property  bequeathed  by  the 
will  under  consideration  cannot  be  convenient- 
ly divided  among  those  entitled  thereto,  we  ad- 
vise that  the  same  be  sold  by  the  complainants, 
aud  the  proceeds  thereof  distributed  in  accord- 
ance Willi  this  opinion. 


NATIONAL  PARK  BANK 

e. 

LEVY  BROS.  A  CO. 
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1.  AeheokmaybegiTen  aad  recelTsd 
in  alMBolote  dlaeharge  of  m  debt  when 
the  parties  so  affree. 

8*  A  debt  is  not  tho  ralijoet  of  gpamish* 
ment  alter  deliTory  of  a  ehoek  in 
fMiymenty  especially  where  It  has  passed  into 
the  hands  of  a  third  person  as  absolute  owner 
although  It  has  not  yet  been  colleoted. 

(June  20,  1888l> 

MOTION  by  Kimball  Bros,  for  dischaige 
from  garnishment  process  with  which 
they  had  heeu  served  as  alleged  debtors  of 
Levy  Bros.  &  Co.  at  the  suit  ofNational  Park 
Bank.     Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Barnes  TilHnghagtt  for  the  gar- 
nishees in  support  of  the  motion: 

The  plaintiff  as  attaching  creditor  takes  only 
such  rights  against  the  garnishees  or  trustees 
as  the  principfu  defend  snts  had  a^inst  them 
at  the  time  of  the  service  of  the  wnt. 


NoTn.~Oam  Moment  of  debt  after  delioery  of  cheeH 
In  payment. 

So  fisras  a  careful  search  has  availed  to  bring  to 
llffht  the  authorities  upon  this  subject,  they  are 
very  few;  but  those  that  have  been  found  are 
fully  In  line  with  tbe  decision  in  the  principal  case. 

In  an  early  case  in  Massachusetts  tbe  debtor  was 
held  as  trustee  after  giving  a  check  in  payment  of 
his  indebtedness,  where  the  check  had  never  been 
presented  and  was  in  possession  of  his  clerk  so  that 
he  still  had  control  of  it  and  could  revoke  It  when 
he  pleased.    Dennie  v.  Hart,  2  Pick.  aOi. 

But  IC  the  check  has  passed  beyond  the  control 
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Wbfle  the  debt  attached  may  be  ddniwn  in 
prcuenti  tolvendtim  in  fvturo,  it  must,  at  the 
time  of  service,  be  snch  as  must  Id  the  future 
ripen  into  a  fixed  oblifration.  If  it  be  contin- 
gent it  is  not  attachable  by  this  process. 

Ferry  ▼.  Thornton,  7  R  L  15;  8miih  v.  Mil- 
UU,  11  R  I.  528;  Carpenter  v.  Oay,  12  R  L 
806;  Waldron  v.  Wilcox,  18  R  I.  618. 

Even  though  the  contingency  be  extremely 
remote  and  passes  without  happening  within 
a  few  hours  after  the  service. 

Ordwny  v.  Remington,  12  R  I.  810,  84  Am. 
Rep.  646. 

Here  clearly  at  the  time  of  this  service  these 
trustees  were  not  indebted  to  the  defendants; 
for  they  had,  two  days  before,  paid  their  debt 
by  their  ne^tiable  cash  check  which  the  de- 
fendants had  accepted  in  payment  and  passed 
off  to  the  Central  National  Bank  for  full  value. 

The  trustees  were  no  longer  the  debtors 
of  the  defendants  but  of  the  Central  Na- 
tional Bank  the  purchaser  and  holder  of 
the  check,  and  were  liable  to  an  action  by  that 
bank  upon  it,  and  while  it  remained  outstand- 
ing in  the  hands  of  that  bank  as  its  bona  fide 
holder  for  value  the  trustees'  debt  to  the  de- 
fendants was  at  least  contincent  upon  its  pay- 
ment to  such  holder;  and  they  were  not 
therefore  subject  to  garnishment  as  trustees  of 
the  defendants. 

Barnard  v.  Orawa,  16  Pick.  41;  Oushman 
V.  Libbey,  15  Gray,  858;  Oetc/iell  v.  Ohase,lU 
Mass.  866;  Metropolitan  Nat.  Bank  v.  Loyd, 
25  Hun,  101.  90  N.  Y.  580;  Brooke  v.  Bigelow, 
142  Mass.  6;  Ayres  v.  Farmere  d  Merchante 
Bank,  79  Mo.  421,  426,  49  Am.  Rep.  235; 
Union  Nat.  Bank  v.  Oceana  County  Bank,  80 
111.  212,  22  Am.  Rep.  185;  National  Bank  of 
America  v.  Indiana  Bkg.  Co.  114  111.  483; 
Carroll  v.  Exchange  Bank,  80  W.  Va.  518; 
Elhhart  First  Nat.  Bank  v.  Armstrong,  39 
Fed.  Rep.  231;  Uoffman  v.  First  Nat.  Bank, 
46  N.  J.  L.  604;  T^  v.  RMnson,  15  R.  I.  869. 

If  the  case  seems  to  the  court  to  at  all  in- 
Tolve  the  question  as  to  whether  the  check  was 
and  in  this  stale  is  to  be  held  as  an  assignment 
of  the  fund  in  bank  to  its  amount,  we  ask  the 
attention  of  the  court  to  Fonner  v.  Smith,  11 
L.  R  A.  528,  31  Neb.  107,  and  the  cases  cited 
in  it  in  connection  with  the  rule  established  in 
this  state  by  Wood  v.  Moriarty,  15  R  I.  518. 

Mr.  Benjamin  W.  Smith,  for  plaintiff, 
eontrai 

Mere  delivery  of  a  check  is  not  a  payment 
of  a  debt.  To  make  it  operate  as  a  payment 
the  check  must  have  been  presented  to  and  ac- 
cepted by  the  bank  on  which  ft  is  drawn. 

Strain  v.  Gourdin,  11  Nat.  Bankr.  Reg.  156. 


A  check  does  not  operate  as  an  assignment 
of  a  fund  against  which  it  la  drawn. 

Tyler  v.  Qauld,  48  N.  Y.  682;  NaUonai 
Bank  of  ths  Bqmblie  ▼.  MiOard,  77  U.  8.  la 
Wall.  152,  19  L.  ed.  807. 

Unless  drawn  to  cover  a  special  and  desig- 
nated fund  and  for  the  whole  of  that  fund. 

BuUard  y.  BandaU,  1  Gray,  605,  61  Am. 
Dec.  488. 

Or  unless  the  check  had  been  presented  to  and 
accepted  by  the  bank  on  which  it  waa 
drawn. 

Merchants  Nat.  Bank  of  Boston  ▼.  State  NaL 
Bank  of  Boston,  77  U.  8.  10  WalL  604,  19  L. 
ed.  1008;  Cook  v.  State  Nat.  Bank  of  Boston, 
52  N.  Y.  96,  11  Am.  Rep.  667;  BuUard  v, 
BandaU,  supra;  Chapman  v.  White,  6  N.  Y. 
412,  57  Am.  Dec.  464. 

Where  after  a  check  has  been  drawn  and 
sent  to  payee  and  before  the  check  has  been 
presented  to  and  accepted  bv  the  bank  on  which 
it  is  drawn  an  attachment  in  garnishee  process 
in  suit  against  payee  of  check  will  hold  the 
fund  so  attached  and  have  priority  over  the 
check. 

BuUard  v.  BandaU,  supra;  Duncan  y.  Bar- 
lin,  60  N.  Y.  151;  Lunt  v.  Bank  of  North 
America,  49  Barb.  221;  AityOen.  v.  Conti- 
nental  L.  Ins.  Go.  71  N.  Y.  825,  27  Am.  Rept 
55;  Bife  v.  Dudley,  84  Mo.  App.  888;  Loyd  v. 
McCaffrey,  46  Pa.  410;  Imboden  v.  Perrie,  IS 
Lea,  504. 

Whether  or  not  the  attachment  would  hold 
if  the  check  in  this  case  had  been  paid  by  the 
drawee  on  presentation  the  fact  that  payment 
was  stopped  and  check  countermanded,  in  ef- 
fect killed  the  check  and  made  the  circum- 
siances  the  same  as  if  no  check  had  been  issued, 
for  the  instant  the  check  was  refused  payment* 
the  payee  could  have  brought  suit  against  the 
drawers  and  if  such  suit  could  be  maintained, 
garnishee  process  will  lie. 

Cohen  v.  Bale,  L.  R  8  Q.  B.  Div.  871; 
Woodin  V.  Fraeee,  6  Jones  &  8.  190;  Purcham 
V.  MaUeson,  6  Duer,  587. 

As  to  whether  or  not  the  indorsement  of  the 
check  to  the  Central  National  Bank  operated 
as  an  assignment,  see — 

Freeman  v.  Ekchange  Bank,  87  Ga.  45. 

As  to  what  constitutes  necessary  evidence 
to  establish  ownership  of  check  in  Central 
National  Bank,  see— 

8t.  Louis  A  8.  F.  B.  Co.  v.  Johneion.  188  (J. 
8.  566.  83  L.  ed.  688. 

As  to  power  of  drawer  to  stop  payment  of 
check  in  hands  of  bona  fide  holder,  see— 

Dickinson  y.  Coates,  79  Mo.  250,  49  Am. 
Rep.  228. 


of  the  garnishee  so  that  be  cannot  control  or  re- 
voke it,  be  cannot  be  held.  Barnard  v.  Graves,  Ifi 
Pick.  41. 

The  ffivlnfir  and  acceptance  of  a  bank  check  in 
payment  of  the  balance  of  an  account  is  such  pay- 
ment as  win  prevent  the  drawer  from  beJasr  held 
as  trustee  for  the  drawee  tiU  the  check  has  been 
presented  and  payment  refused.  Getohell  v.  Chase, 
m  Mass.  866. 

In  Hemphill  v.  Yerkes,  18S  Pa.  545,  a  master  in 
chancery  appointed  to  sell  real  estate  for  partition 
received  the  fund  and  deposited  in  bank  to  his  own 
credit  as  master.  He  gave  one  of  the  parties  to 
the  suit  a  check  for  the  whole  of  his  share  of  the 
fund  and  such  party  Indoned  and  transf ened  the 
19  L.  R.  A. 


check  for  valae  to  a  third  person.  An  attachment 
was  then  served  on  tbe  master  and  the  bank  by  » 
creditor  of  the  drawee  of  the  check  to  reach  the 
fund  in  bank.  There  seems  to  have  been  no  real 
contention  that  the  master  was  liable  after  he  had 
delivered  the  check,  the  principal  contention  be- 
ing as  to  the  liability  of  the  bank.  The  court  dis- 
charged both  of  the  garnishees,  but  laid  great 
stress  on  the  fact  that  the  check  was  not  an  ordi- 
nary one  but  one  which  purported  to  convey  and 
assign  the  whole  of  a  particular  fund. 

If  the  garnishee  effectually  stops  payment  of  tbe 
check  after  he  is  served,  he  maybe  held  to  answer 
for thedebt^   Oohen  ▼.  Hale,  L. B. 8Q.  B. Div. 872. 

H.P.F. 


National  Pabk  Bark  y.  Lbyy  Bbob.  &  Co. 
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TllHnghii«t»  J.^  delivered  the  opinion 
<Ht  the  court : 

This  case  is  before  the  court  on  the  ques- 
tion of  the  charging  of  Kimball  Bros,  as  gar- 
nishees therein.  The  facts  in  the  case  are  sub- 
stantially as  follows,  namely:  The  plain- 
tiff, a  creditor  of  said  defendants,  brought 
«  suit  against  them  at  the  October  term, 
1891,  of  this  court,  in  which  suit  said  Eim- 
tmll  Bros,  were  made  garnishees.  The  serv- 
ice upon  them  was  made  on  May  18,  1801. 
Two  days  previous  thereto,  to  wit,  on  May 
11,  1891,  said  Kimball  Bros.,  being  indebted 
to  the  defendants  in  the  sum  of  $1,290.14, 
«ent  by  mail  to  the  said  defendants,  in  New 
York,  a  check  drawn  by  said  Kimball  Bros, 
on  the  Commercial  National  Bank  of  Provi- 
dence, payable  to  the  order  of  said  defend- 
ants. Th  IB  check  was  recei  ved  by  the  defend  - 
ants  on  May  12,  1891,  and  by  them  indorsed 
and  deposited  with  the  Central  National 
Bank  of  New  York,  which  gave  credit  to  the 
•defendants  therefor.  Said  check  was  in- 
dorsed as  follows :  "  For  deposit  to  the  credit 
of  Levy  Bros.  A  Co. "  The  Central  National 
Bank,  in  accordance  with  the  usual  custom, 
«ent  said  check  to  the  Merchants*  National 
Bank  of  Providence,  its  correspondent,  by 
which  bank  it  was  sent  to  the  clearing  house 
on  Mav  13,  1891.  Before  said  check  had 
reached  said  Commercial  National  Bank, 
however,  through  the  clearing  house,  a  copy 
of  the  writ  in  this  case  had  been  served  on 
«aid  Kimball  Bros.,  the  garnishees,  and  they 
had  in  consequence  thereof  countermanded 
the  same,  and  ordered  the  said  Commercial 
National  Bank  not  to  accept  or  pay  said  check 
on  presentation.  In  accordance'  with  said 
order,  the  payment  of  said  check  was  stopped, 
and  it  was  not  paid  until  June  18th,  at  which 
time  the  Central  National  Bank  gave  Kim- 
ball Bros,  a  bond  of  indemnity  in  considera- 
tion of  said  payment.  At  the  time  of  the 
drawing  of  said  check  by  said  Kimball  Bros. , 
and  thereafterwards,  until  it  was  paid  as 
above  stated,  they  had  standing  to  their  credit 
in  said  Commercial  National  Bank  a  sum 
more  than  sufficient  to  pay  the  same.  The 
defendants  suspended  payment  on  or  about 
the  13th  day  of  Ma^,  1891.  For  some  time 
previous  thereto  said  defendant  firm  was  a 
-customer  of  said  Central  National  Bank,  and 
kept  a  general  account  therein.  That  in  the 
•course  of  the  business  dealings  of  said  bank 
with  said  firm  it  was  the  custom  of  the  bank, 
with  the  knowledge  of  said  firm,  to  accept 
as  deposits  from  them  all  out-of-town  checks 
offered  by  them  to  said  bank,  and  payable  to 
the  order  of  and  indorsed  by  said  firm,  who 
in  turn  received  credit  on  the  books  of  said 
bank  for  the  amount  of  the  checks  so  de- 
posited, and  said  amounts  were  entered  by 
said  bank  on  the  pass  book  of  said  firm  as 
ao  much  cash  deposited  by  said  firm,  who 
were  permitted  to  draw  against  the  amount 
so  credited,  and  that  ia  accordance  with  said 
-custom  the  check  in  question  was  received 
and  credited  as  cash  by  said  bank  on  the  12th 
day  of  May,  1891.  The  affidavit  of  said  gar- 
nishees sets  forth  that,  at  the  time  of  the  serv- 
ice upon  them  of  a  cop^  of  the  writ  in  this 
•ease,  they  had  not  in  their  hands  or  possession 
any  of  the  personal  estate  of  said  Levy  Bros. 
19L.aA. 


A  Co.  as  the  attorney,  agent,  factor,  trustee, 
or  debtor  of  the  same.  The  interrogatories 
subseouently  filed  by  the  plaintiff  elicited 
the  other  facts  above  set  forth. 

Upon  this  state  of  the  facts,  the  plaintiff 
contends  that  the  garnishees  are  chargeable 
for  the  amount  of  $1,290.14,  upon  the 
grounds — Firtt,  that  the  mere  delivery  of  a 
check  is  not  a  payment  of  a  debt,  and  that, 
in  order  to  make  it  operate  as  a  payment,  the 
check  must  have  been  presented  to,  and  ac- 
cepted bv,  the  bank  on  which  it  is  drawn ; 
«0»md,  that  a  check  does  not  operate  as  ka 
assignment  of  the  fund  against  which  it  is 
drawn,  unless  it  is  drawn  to  cover  a  special 
and  designated  fund,  and  for  the  whole  of 
that  fund.  The  garnishees  contend,  upon  the 
other  hand,  that  they  are  entitled  to  be  dis- 
charged, because  at  the  time  of  the  service 
of  a  copy  of  the  writ  upon  them  the  defend- 
ants had  no  cause  of  action  against  them,  and 
that  the  attaching  creditor  takes  only  such 
riffhts  against  the  garnishees  as  the  principal 
defendant  had  against  them  at  that  time,  cit- 
ing Perrp  v.  TTiomtan.  7  R.  I.  15 ;  Smith  ▼. 
Mtllett,  11  R.  I.  SiSiCarpentm-  v.  Oay,  12 
R.  I.  806;  WaldronY.  Wileat,  18  R.  I.  518; 
and  Ordway  v.  Remington,  12  R.  I.  819,  84 
Am.  Rep.  646.  It  is  further  contended  that, 
at  the  time  of  the  service  of  a  copy  of  the 
writ  upon  the  garnishees,  they  were  not  in- 
debted to  the  defendants,  because  two  days 
prior  thereto  they  had  paid  their  debt  by 
their  negotiable  cash  check,  which  the  de- 
fendants liad  accepted  in  payment,  and  passed 
off  to  the  Central  National  Bank  for  full 
value ;  and  hence  that  the  garnishees  were  no 
longer  the  debtors  of  the  defendants,  but  of 
the  Central  National  Bank,  the  purchaser  and 
holder  of  the  check,  and  were  liable  to  an 
action  by  that  bank  upon  it;  and,  while  it 
remained  outstanding  in  the  hands  of  that 
bank  as  its  bona  fide  holder  for  value,  the 
garnishees'  debt  to  the  defendants  was  at 
least  contingent  upon  its  payment  to  such 
holder,  and  they  were  not,  therefore,  subject 
to  garnishment  as  the  trustees  of  the  defend- 
ants. 

Mr.  Morse,  in  his  excellent  treatise  on 
Banks  and  Banking,  8d  ed.  §  543,  regarding 
the  effect  of  a  check  as  payment,  states  the 
rule  as  follows:  **The  presumption  is  that 
a  check  is  only  intended  as  conditional  pay- 
ment, and  if  dishonored,  and  the  liolder  is 
not  guilty  of  laches,  causing  loss  to  the 
drawer,  the  latter  is  liable  upon  the  original 
cause  or  debt  for  which  the  check  was  given. 
By  agreement  a  check  may  be  taken  as  abso- 
lute payment,  and  the  drawee  will  then  be 
liable  only  as  an  indorser,  and  not  on  the 
original  debt.  And  a  check  is  always  so  far 
payment  until  dishonored  that,  after  its  de- 
livery, the  drawer  cannot  be  garnished  as 
debtor  of  the  payee  in  respect  to  the  debt  for 
which  the  check  is  given," — citing  Oromwell 
Y.  LoDett,  1  Hall,  64.  The  same  author 
further  says,  in  section  545,  that  "a  check 
given  by  a  debtor  in  settlement  of  an  account 
is  so  far  payment  as  to  discharge  the  drawer 
as  trustee  of  the  payee,  service  being  made 
on  him  after  giving  the  check,  but  before 
presentment;  the  check  is  payment  unless 
dishonored."    To  the  same  general   effect. 
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Bee  Getcfiea  t.  Oham,  124  Mass.  866;  WdU 
T.  Morrison,  01  Ind.  51 ;  National  Batik  cf 
America  y.  Indiana  Bkg.  Co,  114  111.  488; 
Pear^  v.  Davis,  1  Mood.  &  R.  865;  Union 
Nat.  Bank  t.  (keana  County  Bank,  80  111. 
213,  22  Am.  Rep.  185. 

While  these  authorities  would  seem  to  war- 
rant us  in  holding  that  the  garnishees  in  the 
case  at  bar  are  entitled  to  be  discharged,  yet 
we  prefer  to  base  our  decision  upon  the 
ground  that,  at  the  time  of  the  service  of  a 
copy  of  the  writ  upon  them,  they  were  not 
thb  debtors  of  the  defendants,  but  of  the 
Central  National  Bank,  the  purchaser  and 
holder  of  the  check  in  question.  The  eyi- 
deuce  shows  that  both  the  g^amishees  and  the 
defendants  treated  and  considered  the  giving 
and  receiving  of  said  check  as  payment  <n 
the  debt  in  nuestion ;  and  the  law  doubtless 
is  that,  where  the  parties  so  agree,  a  check 
may  be  ffiven  and  received  in  absolute  dis- 
charge 01  a  debt ;  and  that  whether  it  was  so 
given  is  a  question  of  fact  to  be  determined 
upon  the  evidence.  Blair  ▼.  Wilson^  28 
Gratt.  165 ;  Springfldd  v.  Orem,  7  Baxt.  801. 

The  affidavit  of  the  garnishees  clearly  shows 
that  they  considered  the  check  as  payment, 
and  the  conduct  of  the  defendants  in  passing 
off  the  check  as  cash  also  clearly  shows  that 
they  so  regarded  it.  Moreover,  the  check  had 
passed  bevond  the  control  of  the  defendants, 
and  had  become  the  absolute  property,  for 
value,  of  the  holder  thereof,  and  hence  no 
cause  of  action  existed  in  favor  of  the  de- 
fendants against  the  garnishees  at  the  time  of 
the  service  aforesaid.  The  transaction  was 
equivalent  to  a  discount  by  the  bank  of  the 
negotiable  paper  of  the  defendants.  Had 
said  check  been  indorsed  and  turned  over  by 
the  defendants  for  collection  only,  a  different 
rule  would  obtain,  and  the  question  would 
then  be  simply  whether,  after  the  giving  of 
a  check  and  before  its  presentation  to  and 
acceptance  by  the  drawee,  the  drawer  could 
be  held  as  garnishee  of  the  payee.  In  such 
a  case,  the  Indorsee  is  merely  the  asent  of 
the  payee  for  the  purposes  of  collection, 
while  the  ownership  of  the  check  remains  in 
the  payee  thereof.  Bee  Affres  v.  Farmers 
db  Merchants  Bank,  79  Mo.  421,  49  Am.  Rep. 
285. 


The  case  of  Metropolitan  Nat,  Bank  v. 
Loyd,  25  Hun,  101,  waa  very  similar  to  the 
one  before  us,  in  so  far  as  the  question  of 
title  to  the  check  is  concerned.  It  was  there- 
held  **that  where  a  dieck  due  at  the  time  i» 
indorsed  in  blank  and  deposited  by  the  payee 
upon  general  account  in  a  bank  with  which 
such  payee  keeps  an  account,  and  is,  with 
the  payee's  knowledge  and  without  dissent 
on  his  part,  credited  in  his  bank  book  as  at> 
much  cash,  the  title  to  such  check  vests  in 
the  bank,  whose  only  recourse  against  the 
depositor  lies  in  his  obligation  as Indorser.* 
This  case  was  subsequently  affirmed  by  the 
court  of  appeals.  See  Meiropolitan  Nat.  Bank 
V.  Loyd,  90  N.  Y.  680.  See  also  Barnard 
y.  Graves,  16  Pick.  41 ;  Brooks  v.  BiffeUno, 
142  Mass.  6 ;  Hoffman  v.  First  Nat.  Bank,  46^ 
N.  J.  L.  eOi ,  First  Nat.  Bankv.  Armstrong, 
89  Fed.  Rep.  281. 

The  cases  cited  by  the  plaintiff  in  support 
of  his  contention  are  mainly  to  the  effect  that 
the  mere  delivery  of  a  check  is  not  a  pay- 
ment of  a  debt,  and  that  the  rifht  of  a  de- 
Sositor  is  a  chose  in  action,  and  his  check 
oes  not  transfer  the  debt,  or  give  a  lien 
upon  it  to  a  third  person,  without  the  assent 
of  the  depositary.  See  Strain  v.  Gourdin, 
11  Nat.  Bankr.  Reg.  156;  Nationdl  Bank 
of  the  Republic  v.  M&ard,  77  U.  8.  10  Wall. 
152,  19  L.  ed.  897;  Cohen  v.  Bale,  L.  R  a 
Q.  B.  Div.  871. 

These  cases  are  not  analogous  to  tlie  case 
at  bar,  in  that  the  title  to  the  checks  therein 
considered  remained  in  the  original  payeea- 
thereof,  whereas  in  this  case,  as  we  hav& 
already  found,  the  title  to  the  check  had 
passed  to  a  third  party,  for  value,  before 
service  of  the  trustee  process.  But  see  re- 
marks of  Gockbum,  Ch.  «/.,  in  the  last-named 
case,  as  to  the  effect  of  stopping  payment  of 
the  check  as  bearinfir  upon  their  liability. 
Having  found,  therefore,  that  the  garnisheea 
were  not  indebted  to  the  defendants  at  the 
time  of  the  service  upon  them  as  aforesaid, 
it  becomes  unnecessary  to  consider  the  other 
points  taken  by  the  counsel  for  the  plaintiff. 

ITie  garnishees  are  entitled  to  60  discharged. 


TENNESSEE  SUPREME  COURT. 


Jo-  GREEN,  Plff.  in  Err,, 
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Green  WILLIAMS  et  al. 
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!•  The  Iket  that  the  contractor  baa 
waived,  or  eetopped  himself  from  as- 
m&rting,  hie   lien  will  not  deprive  a  sub- 


oontnictor  of  the  right  to  assert  a  lien  for  labor 
or  materials  furnished  by  himself,  where  th» 
statute  provides  for  a  lien  in  favor  of  each  sep- 
arately. 
2«  ▲  mechanics*  lien  beg^ins  with  the 
work  or  the  commencement  of  the  de- 
livery of  mater  ialSf  and  is  perfected  or  con- 
tinued by  notice  fdven  in  compliance  with  Act 
1880,  chap.  108,  within  the  thirty  days  allowed 


NOTB.— As  to  the  relation  of  the  lien  of  a  sub- 
contractor or  materialman  to  the  time  when  that 
of  the  oriflriDal  contractor  occurred,  see  Glass  v. 
Freeburg  (Mfnn.)  16  L.  B.  A.88S,  and  note. 

As  to  superiority  of  mechanics'  lien  over  prior 
mortgage,  see  note  to  Wimberley  v.  Mayberry 
(Ala.)  14  L.  a.  A.  80S. 
19L.R.A. 


See  also,  en  the  general  subject  of  priority  of 
mechanics*  liens,  notee  to  Bohn  Mfg.  Cto.  v.  Kountae 
(Neb.)  12  L.  R.A.  88;  Farmea  L.  a?  T.  Oo.  v.  Canada 
&8t.  UB.  Go.  dndj  III1.B.  A.7ia 
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fberetor  after  the  building  is  oompleted  or  the 
oontraot  of  the  lien  dalmant  expires. 
Z»   A  poreluMMr  of  premises  takes 
■objeet  to  a  meehaaies' lie 
filed  within  the  time  allowed  therefor  by  law 
where  the  right  to  a  lien  existed  at  the  time  of 
pnrchaseb 

( J^bruary  8, 1808.) 

EBROR  to  the  Circait  Court  for  Williamaon 
County  to  review  a  judgment  in  favor  of 
plaintiflF  io  an  action  brought  to  enforce  a 
mechanics'  lien.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  H«  P.  Fowlkes,  for  plaintiff  in  error: 

The  court  erred  in  finding  that  the  defend- 
ftnt  in  error  was  a  furnisher  in  the  sense  and 
meaning  of  the  statute. 

He  limits  himself  that  he  "contracted  to 
furnish  the  material  to  Vaughn,  the  builder, 
and  that"  be  gave  the  ezclusiYe  credit  for  the 
same  to  Vaughn  and  that  he  would  never  have 
let  him  have  the  material  if  he  had  thought  he 
would  have  had  to  rely  on  the  mechanics' 
lien. 

If  he  did  not  contract  with  reference  to  the 
lien,  how  can  he  now  claim  it  f 

Material  furnished  exclusively  on  the  credit 
of  the  contractor  is  not  entitled  to  the  mechan- 
ics' lien. 

Presbyterian  Ohureh  v.  AUimm,  10  Pa.  418; 
WeiherUl  v.  Ohlendarf,  61  HI.  288;  Chopin  v. 
Penae  d  B,  Paper  Works,  80  Conn.  461;  Lato- 
tan  V.  Case,  78  Ind.  60. 

The  court  erred  in  finding  that  Williams 
was  the  furnisher  because  Vaughn  himself 
was  the  furnisher. 

Vaughn  and  Wall  both  agree  that  Vaughn 
himself  contracted  with  Wall  to  furnish  the 
material. 

If  he  was  to  furnish  the  material  he  could 
not  employ  any  one  else  so  as  to  affect  the 
liability  of  the  owner. 

The  lien  or  right  of  the  sub-contractor  is 
always  in  strict  subordination  to  the  terms  of 
the  original  contract  between  the  owner  and 
his  immediate  contractor.  And  all  such  pe^ 
sons  in  the  absence  of  fraud  are  presumed  to 
have  notice  of  the  existence  of  such  a  contract, 
a  knowledge  of  its  terms  and  of  tbe  rights  and 
obligations  of  tbe  parties  thereunder. 

Its  terms  are  conclusive  against  them  so  far 
as  any  claim  upon  the  owner,  or  right  of  lien 
upon  his  premises,  is  concerned. 

Dingley  v.  Qreene,  54  Cal.  888;  Henley  v. 
Wadtwarth,  88  Cal.  856;  Daughiy  v.  Devlin,  1 
£.  D.  Smith,  625. 

Tbe  court  erred  in  adjudging  the  lien  against 
tbe  property,  because  plaintiff  in  error  bouebt 
it  before  the  defendant  in  error  bad  complied 
with  any  of  the  requirements  of  tbe  statutes, 
and  hence  it  was  not  subject  to  such  lien. 

When  a  notice  is  required  by  statute  either 
to  create  or  continue  the  lien,  it  is  matter  of 
substantial  requirement  and  must  be  complied 
with  on  the  part  of  tbe  claimant 

Phillips,  Mechanics'  Liens;  Hayt  v.  Glenn, 
64Ga.571:  Parks  v.  Croekett,  61  Me.  490. 

Where  it  was  provided  that  parties  on  filing 
notice  prescribed,  have  a  lien,  it  was  held  to  be 
indispensable  to  tbe  creation  of  the  lien  that 
tbe  prescribed  notice  be  filed. 
19L.aA. 


Beals  V.  OongregaHon  Bnai  Jeshurun,  1  B. 
D.  Smith,  654. 

When  tbe  notice  of  a  mechanics'  lien  was- 
made  necessary  for  its  creation  all  transactions' 
with  bona  fide  purchasers,  prior  to  the  strict 
compliance  with  the  statutory  requisites  of 
notice,  will  be  effectual  even  to  the  entire  ex- 
clusion of  the  mechanic. 

Homans  v.  Coombe,  8  Cranch,  0.  0.  865; 
B^ews  V.  Henderson,  90  Teon.  521. 

The  fact  that  the  mechanic  is  openly  doing 
his  work  is  not  notice  to  any  one,  it  not  being- 
made  su  by  statute. 

Sinelair  v.  Fitch,  8  E.  D.  Smith,  677. 

Mr,  J.  H.  Hendemon,  for  defendant  in 
error: 

Tbe  owner  of  the  property  is  conclusively 
presumed  to  have  made  his  contract  with  tibe 
builder,  with  reference  to  the  statute. 

Reews  v.  Henderson,  90  Tenn.  527. 

The  law  enters  into  and  forms  a  part  of  the 
contract  between  the  parties;  and  before  Wil- 
liams, who  furnished  the  material  for  the  build- 
ing, can  be  deprived  of  bis  lien,  it  must  bo 
shown  that  he  has  expressly  waived  it,  and 
there  is  no  attempt  in  the  proof  to  do  this. 

The  fact  that  Vaus^n,  the  builder,  may 
have  contracted  with  Wall,  the  owner,  that 
the  former  would  furnish  the  materials,  cannot 
prejudice  the  rights  of  Wil1iams,the  furnisher. 

The  statute  should  be  liberally  construed  in 
favor  of  the  holder  of  the  lien. 

Steger  v.  Arctic  Refrigerator  Co.  11  L.  R  A. 
580.  89  Tenn.  458;  cde  Mfg,  Co.  v.  FaUs,  90 
I'enn.  466. 

The  purchase  of  the  property  by  Qreen  be- 
fore the  buildinff  is  completed,  and  before 
Williams  gives  tne  notice  required  by  the 
statute,  of  bis  intention  to  claim  tbe  lien,  does 
not  affect  the  latter's  rights.  If  the  notice  be 
given  within  the  proper  time,  tbe  lien  attaches 
by  relation,  as  of  the  date  of  the  commence- 
ment of  the  work,  and  is  not  displaced  nor 
defeated  by  any  sale  of  the  property  in  the 
meantime.  The  purchaser  takes  it  subject  to 
this  lien. 

Qlaas  V.  Freeburg  (Minn.)  16  L.  R  A.  885. 

Lortoiit  Ch.  J.,  delivered  the  opinion  of 
the  court : 

This  is  an  action  at  law  to  set  up  and  en- 
force a  ^furnisher's"  lien  for  materials  used 
upon  premises  now  owned  by  the  plaintiff 
in  error,  Green.  A  jury  was  waived,  and 
there  was  a  judgment  declaring  the  lien. 
Wall,  the  then  owner  of  the  premises,  con- 
tracted with  one  Vaughn  to  make  certain  re- 
pairs and  alterations,  and  to  furnish  the  ma- 
terials. Vaughn  agreed  to  take  in  payment 
an  order  on  one  of  Wall's  debtors  in  part 
settlement,  and  that  Wall  should  work  out 
the  rest  of  his  bill.  Vaughn,  on  his  own 
credit,  contracted  with  the  plaintiff  Wil- 
liams for  the  materials,  and  that  thev  should 
be  delivered  on  Wall's  premises,  lending 
the  improvements,  Wall  sold  the  premises 
to  the  plaintiff  in  error.  Part  of  the  materi- 
als were  delivered  before  this  sale,  and  part 
after.  Upon  the  completion  of  the  work, 
Vaughn  having  failed  to  pay  the  subcon- 
tractor, Williams,  for  the  materials  so  fur- 
nished, the  latter,  within  tbe  time  required 
by  the  statute,  gave  notice  of  his  claim  to  a 
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lien  on  the  premises,  both  to  Wall  and  Oreen, 
his  vendee.  Wall  and  Vaughn  being  insolv- 
«nt,  Williams  seeks  to  enforce  his  lien  as  a 
furnisher  against  the  building  to  which  they 
were  (umia^ed.  It  appears  that,  when  Green 
bought,  he  went  to  Vaughn,  the  contractor, 
to  ascertain  whether  he  claimed  anr  lien  as 
a  mechanic,  wi4ih  a  view  of  withholding 
from  his  rendor  a  sufficiency  of  the  purchase 
price  to  protect  himself.  Vaughn  informed 
aim  as  to  the  arrangement  with  Wall  in  re- 
gard to  payment,  and  assured  him  that  he 
claimed  no  lien.  Under  this  assurance  the 
Yend(3e  paid  the  purchase  money  in  full,  and 
took  deed.  It  is"  olear  that,  under  this  state 
of  facts,  Vaughn  could  not  assert  any  lien  as 
against  such  a  |)urcha8er.  But  the  lien  in 
favor  of  the  furnisher  of  materials  is  distinct 
from,  and  independent  of,  that  of  the  origi- 
nal contractor.  The  statute  gives  the  lien  to 
several  classes  of  persons,  and  the  lieu  of 
«ach  depends  upon  the  statute,  and  is  not  de- 
rived from  the  right,  or  dependent  upon  the 
existence  or  nonexistence  or  the  lien,  of  any 
other.  The  contractor  may  by  contract  or 
•conduct  waive  or  estop  himself;  but  his  sub- 
contractor may,  nevertheless,  bring  himself 
within  the  protection  of  the  statute,  and  in- 
dependently assert  a  lien  for  his  work  or  ma- 
terials. That  Williams  sold  these  materials 
to  the  contractor,  and  upon  the  personal 
•credit  of  the  contractor,  does  not  prevent  the 
creation  of  the  statutory  lien,  unless  he  ex- 
pressly waived  the  lien,  or  has  by  his  con-^ 
•duct  estopped  himself  from  its  assertion.* 
Nothing  of  that  sort  appears  in  the  evidence. 
Oreen  knew  nothing  of  Vaughn's  contract  for 
materials  with  Williams.  Williams  was 
equally  ignorant  of  the  sale  by  Wall  to  him. 
He  did  nothing  to  mislead  the  purdiaser. 
He  did  nothing  to  cut  himself  oS  from  the 
ussertion  of  any  lien  given  him  under  the 
statute. 

But  it  is  insisted  very  earnestly  for  plain- 
tiff in  error  that  he  purchased  the  property 
without  any  notice  of  Williams*  claim ;  that 
no  notice  was  given  him,  and  the  claim  re- 
mained unregistered  until  after  he  had  bougtft 
imd  paid  for  the  property.  It  is  also  shown 
that  he  knew  nothing  of  the  delivery  of  ma- 
terials after  he  bought  until  after  delivery 
4uid  after  the  materials  had  been  worked  into 
the  house.  The  notice  required  by  the  stat- 
ute was  given  within  thirty  days  after  the 
•completion  of  the  contract,  and,  we  may  add, 
within  thirty  days  after  the  delivery  of  the 
last  of  the  materials  he  had  contracted  to  fur- 
nish. His  claim  was  then  registered  as  re- 
quired by  the  statute,  and  suit  brought 
within  ninety  days.  Does  the  lien  begin 
only  when  the  notice  has  been  given,  or  does 
it  begin  when  the  delivery  of  the  materials 
begins?  Upon  the  solution  of  this  depends 
the  judgment.  Under  the  old  Act  of  1846-46, 
•chap.  118,  carried  into  Thomp.  &  8.  Code, 
at  section  1986,  the  lien  given  by  the  Act  of 
1825,  chap.  87,  (being  section  1981,  Thomp. 
-&  8.  Code,)  was  extended  to  every  person 
**  employed  by  such  mechanic,  founder,  or 
machinist  to  work  on  the  building,  .  .  . 
or  to  furnish  materials,  if,  at  the  time  he 
begins  to  work  or  furnishes  materials,  he 
notifies  the  owner  of  the  property  in  writing, 
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of  his  Intention  to  rely  upon  the  Hen."  11 
is  clear  that,  under  this  original  Act.  the  lien 
began  when  the  delivery  of  materials  began, 
provided  notice  was  then  given.  If  men 
was  any  delay  in  giving  the  notice,  the  lien 
was  lost.  Shelby  v.  Sieh,  5  Sneed,  197.  To 
meet  such  a  result,  section  1986,  Thomp.  ft 
S.  Code,  was  so  amended  by  the  Act  of  1881, 
cbap.  67,  g  2,  as  to  add  to  it  the  following: 
**  Such  persons  shall  also  have  a  lien,  if  such 
written  notice  is  served  on  the  owner  during 
the  progress  of  the  work,  or  after  its  comple- 
tion, and  before  the  contractor  has  been  paid, 
but  only  to  the  extent  of  any  sum  or  balance 
then  due.  or  to  become  due,  under  said  con- 
tract. "  Here  it  is  seen  that  the  effect  of  the 
failure  to  ^ive  notice  of  the  intent  to  rely 
upon  the  hen  at  the  commencement  of  the 
delivery  was  to  limit  the  lien  to  the  balance 
due,  or  to  become  due,  to  the  original  con- 
tractor. This  amendment  of  the  Code  wa3 
itself  amended  by  the  Act  of  1889,  chap.  108, 
so  as  to  give  the  same  lien  originally  ex- 
tended to  the  contractor  to  all  such  subcon- 
tractors as  are  mentioned  in  sectiV^n  1986  and 
in  the  Act  of  1881;  as  '^  within  thirty  days 
after  the  building  is  completed,  or  the  con- 
tract of  such  laborer,  mechanic,  or  workman 
shall  expire,  or  he  be  discharged,  he  or  they 
shall  notify,  in  writing,  the  owner  of  the 
property  on  which  the  buildinar  or  improve- 
ment is  being  made  .  .  .  that  said  lien 
is  claimed :  .  .  .  provided,  a  statement 
of  the  amount  due  for  such  work,  labor,  or 
materials  shall  be  filed  with  the  county  reg- 
ister, .  .  .  and  this  registration  shall 
be  notice  to  all  persons  of  Uie  existence  of 
the  lien."  By  this  amendment  the  limita- 
tion of  the  lien  to  the  balance  due  the  con- 
tractor, when  the  notice  was  not  given  before 
the  materials  were  delivered,  was  removed. 
By  the  same  Act  the  owner  is  protected 
a^inst  demands  which  should  come  upon 
him  after  payment  to  the  contractor  by  being 
permitted  to  take  a  bond,  and  to  have  sum- 
mary relief  thereon.  The  Act  was  construed, 
and  its  constitutionality  vindicated,  in  Cols 
Mfg.  Go,  V,  Falli,  90  Tenn.  471  et  scq. 

Now,  the  Act  amended  by  the  two  Acts  we 
have  cited  clearly  provided  that  the  lien 
should  begin  when  the  work  began,  or  when 
the  delivery  of  materials  began,  provided 
notice  was  given  of  the  intent  to  rely  upon 
the  lien  before  the  work  began,  or  the  de- 
livery of  material  began.  The  effect  of  the 
amendment  is  not  to  postpone  the  beginning 
of  the  lien,  but  to  postpone  the  time  when 
the  notice  may  be  given'of  the  intent  to  rely 
on  the  lien.  The  Tien  begins  when  the  de- 
livery begins.  It  is  lost  if  notice  be  not 
given  within  the  time  specified  in  the  stat- 
ute. Any  other  construction  would  defeat 
the  purpose  of  the  Act.  If  the  property  pend- 
ing the  improvement  may  pass  to  a  vendee 
free  from  the  lien,  then  it  would  be  likewise 
subject  to  judgment  and  attachment  liens 
and  a  mortgagee  would  acquire  a  superior 
right.  If  this  be  the  meaning  of  the  Amend- 
ment of  1889  then  the  persons  intended  to 
be  benefited  by  a  postponement  of  the  time 
within  which  notice  of  intent  to  rely  upon 
the  lien  should  be  given  have  been  really 
injured  and  misled  to  their  ruin.     We  arj 
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«crcngtheued  in  this  conclusion  from  a  con- 
sideration of  the  character  of  the  lien  ex- 
tended to  **  persons  employed  by  such  me- 
chanic, "  etc.  The  lien  given  to  the  original 
•contractor  for  work  or  materials,  as  defined 
in  section  1^1,  Thomp.  &  S.  Code,  was  ex 
pressly  declared  to  **  continue  for  one  year 
ikfter  the  work  is  finished  or  materials  fur- 
nished, .  .  .  and  bind  the  lot  or  land, 
Although  the  owner  may  convey  or  otherwise 
•dispose  of  the  same. "  This  lien  did  not  de 
pend  upon  notice  to  the  owner,  or  owe  its 
•continuance  to  any  registration ;  yet,  being 
«  statutory  lien,  subsequent  incumbrancers 
or  purchasers  were  compelled  to  take  notice 
of  it,  and  took  the  property  during  the  time 
of  its  continuance  subject  to  its  existence. 
WeUw  T.  MeNdbb,  4  Sneed,  422. 

This  lien,  given  primarily  only  to  the 
original  contractor,  was  extended  to  subcon- 
tractors for  work  or  material  by  the  various 
«u^  we  have  cited.  The  lien,  thus  extended, 
oontinues  hj  the  force  of  the  statute  for  ninety 
days  after  registration,  and  binds  the  prop- 
^ertj  of  the  owner , "  although  he  may  convey 
or  otherwise  dispose  of  it,^  provided,  only, 
-that  notice  is  given,  and  registration  made, 
in  Ihe  manner  pointed  out  by  the  amend- 
ments. Any  one  purchasing  property  under 
improvement,  and  before  notice  and  registra- 
tion, takes  it  subject  to  the  statutory  notice 
that  mechanics  and  furnishers  may  perfect  on 
-the  inchoate  and  statutory  lien  by  the  stat- 
titory  notice  and  registration.  The  statute 
is  notice  to  all  who  deal  with  the  property, 
and  purchasers  cannot  complain,  because  they 
buy  with  a  knowledge  of  the  law,  whereby 
4i  lien  may  rest  upon  the  property  they  buy. 
The  registration  required  by  the  Act  of  1889 
-was  held  not  to  be  necessary  as  between  the 
owner  and  materialman,  and  in  the  same 
case  it  was  decided  that  payment  by  the 
owner  to  the  contractor  before  notice  did  not 
defeat  the  furnisher's  lien.  Beexei  v.  Bender- 
stm,  90  Tenn.  521. 

Very  little  aid  is  to  be  derived  from  the 
-examination  of  cases  from  other  states,  unless 
we  examine  the  statute  under  construction. 
In  some  cases  the  lien  arises  only  from  the 
notice.  In  others  it  does  not  depend  upon 
notice  at  all.  In  still  others  it  is  lost  unless 
ihe  notice  be  given  within  a  specified  time. 
Under  one  c£  the  earlier  New  York  statutes, 
that  of  1851,  the  interest  affected  by  the  lien 
was  limited  to  that  belonging  to  the  owner 
at  the  time  notice  was  filed,  ffauptman  v. 
€aUin,  30  N.  T.  247.     Under  a  subsequent 


Act  the  lien  was  construed  to  begin  as  the 
materials  were  furnished,  or  when  the  work 
was  begun,  and  that  it  followed  the  property 
into  the  hands  of  whosoever  should  after- 
wards acquire  it.  Under  that  Act  a  purchaser 
after  the  lien  had  begun  was  held  not  a  nec- 
essary party,  as  the  statute  gave  a  specific 
lien  on  the  property,  and  authorized  a  pro- 
ceeding in  rem.  It  was  urged  that  the  stat- 
ute was  unconstitutional,  on  account  of  this 
remedy,  ''as  it  may  enable  the  claimant  to 
reach  the  property  of  a  third  party  without 
due  process  of  law."  The  court  answered 
tMs  oblection  by  saying:  "The  services 
were  performed  while  the  defendant  was  the 
owner,  and  he  could  not  relieve  the  property 
from  the  lien,  nor  absolve  himself  from  his 
contingent  liability,  by  a  subsequent  con- 
veyance to  a  third  person."  ''There  is  no 
provision  of  the  Constitution  which  pre- 
cludes the  Legislature  from  declaring  a  stat- 
utory lien,  in  respect  to  future  contracts,  in 
favor  of  either  thQ  contractor,  the  subcon- 
tractor, or  the  laborer,  upon  the  land  of  the 
owner  at  whose  instance  and  for  whose  bene- 
fit the  services  are  rendered.  The  Act  of  1852 
was  in  force  when  the  contract  in  question 
was  made;  and  every  contract  is  presumed 
to  be  executed  with  reference  to  existing 
laws,  and  subject  to  such  modifications,  in 
respect  to  the  remedies  of  the  parties,  as  may 
result  from  subsequent  legislation,  if  free 
from  constitutional  objection.  The  question 
as  to  the  rights  of  Bell,  the  grantee,  is  not 
legitimately  involved  in  the  present  appeal ; 
but,  as  he  purchased  property  which  was  sub- 
ject to  an  existing  statutory  lien,  it  is  to  be 
presumed  ihat  the  price  was  fixed  with  ref- 
erence to  the  incumbrance,  or  that  he  secured 
himself  from  loss  by  appropriate  covenants. 
Be  that  as  it  may,  the  statute  is  free  from 
constitutional  objection. "  Bkmvelt  v.  Wood- 
toarth,  81  N.  Y.  287.  The  constitutionality 
of  our  own  Act  of  1889  was  supported  by 
Judge  Caldwell  by  a  like  line  of  reasoning, 
90  Tenn.  471.  That  the  lien  begins  with  the 
work  or  on  commeneement  of  delivery  of 
materials,  and  is  perfected  or  continued  by 
the  notice,  has  been  frequently  decided.  So 
it  has  been  often  decided  that  a  purchaser  or 
incumbrancer,  after  tlie  beginning  of  the 
lien,  and  before  the  time  required  for  notice, 
takes  subject  to  the  statutory  lien,  provided 
it  is  followed  by  the  statutory  notice.  15 
Am.  &  Eng.  Encyclop.  Law,  111,  112,  and 
cases  cited. 
Judgment  affirmed 
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Louisa  DUNN  et  al. 
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1,   Mortgaged  land  desecnds  as  real 


estate  upon  the  death  of  the  owner  after  de- 
cree of  sale  in  f oreoloeure  bos  before  the  sale  Is 
made. 
8.  A  widow  is  entitled  to  dower  in  the 
excess  paid  at  a  foredosnre  sale  after 
her  husband^s  deatb,  although  the  decree  of  lale 
was  made  l)ef  ore  he  died. 


NoTB.— An  unusually  good  Ulustratloo  of  the 
law  as  to  the  effect  of  a  foreclosure  decree  before 
actual  sale  upon  the  ricrbta  of  the  parties  interested 
in  tbe  property  Is  furnished  in  the  above  case. 


As  to  wife^s  rights  on  foredoeure  generally,  see 
naU  to  Mandel  v.  MoClare  (Ohio)  5  L.  R.  A.  519. 

As  to  effect  of  depreciation  io  value  of  land  upon 
wldow*8  right  to  dower,  see  note  to  Sanders  v.  Mo- 
MiUiaa  (Ala.)  IB  L.  B.  A.  4ak 
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Bm  A  decree  in  toreelosiire  made  belbre 
the  death  of  the  owner  of  the  land  may 

be  modified  in  ease  of  hto  death  before  the  sale  to 
give  his  widow  her  right  of  dower  as  against 
Judgment  creditors  to  whom  the  orlgioa]  decree 
ordered  a  surplus  to  be  paid. 

(January  19, 1808^ 

ERROR  to  the  Superior  Court  for  Cook 
County,  to  review  a  decree  granting  re- 
lief upon  a  petition  for  an  allotment  of  dower, 
which  wafl  nled  in  a  suit  brought  to  foreclose 
a  mortgaee  upon  property,  the  fee  of  which 
has  been  in  petitioner's  deceased  husband,  in 
which  a  decree  had  been  entered  directing  a 
sale  of  the  property  and  providing  for  the  dis- 
tribution of  the  proceeds.    Affirmed, 

Statement  by  Seholfield*  J.: 

After  the  intermarriage  of  John  W.  and 
Louisa  Dunn,  he  purchased  of  George  W. 
Cass,  for  a  consideration  of  $16,775,  10  acres 
of  land  in  the  southwest  part  of  the  city  of 
Chicago,  known  as  block  14  of  Steers  sub- 
division of  the  S.  E.  i  and  the  £.  i  of  the 
8.  W.  i  of  section  26,  township  89  N.,  range 
18  £.  of  the  third  P.  M.,  subject  to  a  trust 
deed  to  Frank  M.  Elliott,  dated  October  5, 
1888,  to  secure  $7,000,  which  incumbrance 
Dunn  assumed  and  agreed  to  pay  as  part  con 
sideration  of  the  conveyance  from  Cass  to 
him.  This  trust  deed,  given  by  Cass  to  El 
liott,  and  which  was  assumed  by  Dunn,  was 
given  to  secure  the  payment  by  Cass  to  Is- 
abella Steel,  Charles  8.  Steel,  and  Mary  F. 
Steel  of  his  three  promissory  notes,  dated 
October  5,  1888,  for  the  principal  sum  of 
$2,500  each,  payable  on  or  before  one,  two, 
and  three  years  after  date,  with  interest  at  the 
rate  of  6  per  cent  per  annum.     After  Dunn's 

Surchase  from  Cass  he  paid  to  the  Steels  the 
rst  of  the  notes  due  in  October,  1889,  and 
Also  paid  the  semi-annual  interest  due  in 
April,  1890,  on  the  remainder  of  the  notes. 
Dunn  having  failed  in  business,  default  was 
made  in  the  payment  of  the  second  of  the 
notes,  which  fell  due  October  6,  1890,  and 
about  the  same  time  numerous  judgments 
were  entered  against  him.  The  Steels  and 
Elliott,  as  trustees,  on  the  17th  day  of  Octo- 
ber, 1890,  filed  their  bill  in  the  superior  cou^ 
of  Cook  county  for  a  foreclosure  of  the  trust 
deed.  They  made  defendants  to  this  fore- 
closure proceeding  Cass,  John  W.  Dunn, 
Louisa  Dunn,  this  defendant  in  error,  and 
other  persons  in  possession,  and  who  had 
acquired  liens  on  tne  premises  subject  to  the 
trust  deed.  In  that  suit  such  proceedings 
were  had  that  a  decree  was  entered  on  the 
80th  day  of  March,  1891,  finding  that  there 
was  due  to  the  complainants,  on  account 
of  their  notes  and  trust  deed,  the  sum  of 
$5,295.64,  which  should  be  first  paid  out  of 
the  sale  of  the  premises,  and  that  there  were 
due  to  certain  other  defendants  from  the  said 
John  W.  Dunn  certain  amounts  on  account 
of  claims  for  mechanics'  liens  on  the  prem- 
ises for  buildings  erected  b^r  him,  and  certain 
amounts  on  account  of  certain  judgment  liens 
on  judgments  obtained  against  Dunn ;  and  It 
was  oidered,  adjudged,  and  decreed  that  un- 
less Cass  or  Dunn,  or  some  of  the  other  de- 
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fendants,  should  within  five  days  pay  tha 
sum  of  $5,295.64,  with  interest  thereon  at  6 
per  cent,  due  the  complainants,  the  Steely 
and  should  also  pay  tne  complainants  their 
solicitors*  fees  and  costs,  that  the  premises^ 
or  so  much  thereof  as  might  be  necessaiy^ 
should  be  sold  by  the  master  in  chancery, 
and  that  out  of  the  proceeds  the  master 
should  make  distribution  and  payment  in  the 
following  order:  (1)  Master's  fees  on  the 
sale,  costs,  and  solicitors'  fees;  (2)  Mary 
E.  Cork,  mechanic's  lien,  $589.62;  (8)  Wil- 
liam Kerr,  mechanic's  lien,  $858.51;  (4) 
complainant's  trust-deed  debt,  $5,295.64;  (6> 
the  Chicago  National  Bank,  judgment  lieii,. 
$7,411.56;  (6)  First  National  &nk.  ludg- 
mentlien,  $4,656.18;  (7)  Union  Trust  "Com- 
pany, judgment  lien,  $7,291.81 :  (8)  William 
H.  Holden,  judgment  lien,  $7,804.08,— the 
surplus  to  be  paid  subject  to  the  further  or- 
der of  the  court.  After  that  decree  of  sale 
was  entered,  and  before  any  sale  made  pur- 
suant to  that  decree,  John  W.  Dunn,  the 
husband  of  Louisa  Dunn,  and  the  owner  in 
fee,  died  intestate,  leaving;  Louisa  Dunn, 
his  widow,  and  Eva  Dunn,  'Belle  Dunn,  and 
John  W.  Dunn,  Jr.,  his  children  and  only 
heirs-at-law.  No  proceedings  were  taken 
in  the  matter  until  an  order  was  entered  in 
the  cause,  at  the  instance  of  the  complain- 
ants and  Stephen  W.  Rawson,  whereby  the 
rights  of  the  complainants  were  assigned  to 
Kawson,  and  notices  of  the  decree  were,  pur- 
suant to  the  statute,  served  upon  the  heirs 
of  John  W.  Dunn  and  upon  the  adminis- 
tratrix of  his  estate.  'Thereupon  Louisa 
Dunn,  by  leave  of  court,  filed  her  petition 
in  the  cause,  setting  up  the  facts  as  above 
stated,  and  alleging  tnat  John  W.  Dunn 
beinff  seised  in  fee  of  the  premises,  by  virt- 
ue or  her  marriage,  and  upon  the  death  of 
John  W.  Dunn,  she  became  and  was  entitled 
to  a  vested  dower  in  the  lands  above  described 
as  against  all  persons  except  the  holder  or 
holders  of  the  note  or  notes  secured  by  the 
trust  deed  above  described,  and  that  such 
dower  had  not  been  assigned  to  her  or  set  off^ 
and  that  she  had  not  received  any  compensa- 
tion therefor.  She  also  alleged  that  the 
yalue  of  the  premises  wiis  $80,000,  and  that 
tjiere  ought  to  be  a  surplus  on  a  sale  of  the 
premises  over  and  above  the  amounts  due  on 
said  notes,  and  she  prayed  that  ber  rights  as 
to  any  surplus  oyer  and  above  the  trust  deed 
and  solicitors'  fees,  costs,  and  mechanics' 
liens  should  be  protected  and  set  aside  and 
invested  and  that  she  might  have  and  recover 
her  dower  in  the  premises,  and  for  other  re- 
lief. Demurrers  were  filed  to  the  petition 
by  all  of  the  defendants  thereto,  and  on  the 
hearing  of  the  same  in  the  superior  court  the 
demurrers  were  oyerruled ;  and,  the  defend- 
ants electing  to  stand  by  the  demurrers,  a  de» 
cree  was  entered,  taking  the  petition  as  con- 
fessed, and  decreeing  that  the  original  decree 
should  be  enforced  and  carried  into  effect, 
and  that  the  premises  should  be  sold  forth- 
with by  the  master  under  and  by  virtue  of 
the  decree,  and  that  out  of  the  proceeds  he 
should  first  pay  the  amounts  due  on  account 
of  the  notes,  attorneys'  fees,  and  mechanics^ 
liens,  and  out  of  the  remainder  he  should 
divide  and  set  apart  one  third  thereof,  and 


1801. 


HoLDBor  ▼.  Duim. 


report  the  same  for  the  further  order  and  di- 
xectioD  of  the  said  superior  court ;  the  same 
to  be  invested  under  the  direction  of  the 
court  and  the  interest  and  income  thereof 
to  be  paid  to  Louisa  Dunn  for  her  life,  as 
dower  in  the  premises,  and  out  of  the  re- 
mainder he  should  paj  the  sundry  claims  and 
demands  in  the  order  set  out  in  the  originpJ 
decree  of  sale ;  and  that  upon  the  death  of 
Louisa  Dunn  the  one  third  of  said  remainder 
of  said  proceeds  set  apart  for  her  use,  de- 
er*^ to  be  divided  ana  set  olf  and  invested 
under  the  direction  of  said  court,  should  be 
paid  to  the  defendants  in  the  same  shares  and 
proportions  that  the  same  would  have  been 
paid  in -the  original  decree  had  not  the  same 
Deen  divided,  set  off.  and  invested,  as  afore- 
said. This  writ  of  error  is  sued  out  to  re- 
verse that  decree. 

Messrs,  Holden  lb  Biiuell  for  plaintiffs 
in  error. 

Messrs,  H«  T.  Helm  and  L.  Helm»  for  de- 
fendant in  error: 

All  the  requisites  of  dower  enter  into  this 
case,  viz.,  marriage,  seisin  and  the  death  of 
Ibe  husband. 

1  Thomas'  Coke,  444;  Sish  v.  Smith,  6  HI. 
608. 

Such  seisin  may  be  of  a  defeasible  entate. 

2  Kent,  Com.  99;  2  Bacon,  Abr.  256,  title, 
Dotoer;  2  Bl.  Com.  129. 

Courts  of  equity  allow  dower  in  equitable 
estates  in  equities  of  redemption;  out  of  mon- 
ey which  has  been  the  proceeds  of  the  sale  of 
real  estate  in  place  of  assigning  it  out  of  the 
real  estate  itself,  where  a  sale  has  been  made 
l^  order  of  court  or  by  the  wrongful  act  of  an 
agent  or  trustee,  and  the  parttes  interested 
liave  elected  to  afSrm  the  sale;  and  where  a 
mortgage  in  which  the  wife  had  joined  was 
foreclosed  by  sale  of  premises  and  a  sur- 
plus remained  after  satisfying  the  mortgage 
debt,  she  was  entitled  to  dower  out  of  such 
surplus. 

Bank  of  Commerce  v.  Owens,  81  Md.  820,  1 
Am.  Rep.  60. 

1  Wasbb.  Real  Prop.  165,  182,  246. 

The  rule  allowing  dowers  in  equities  of  re- 
demption prevails  generally  in  the  United 
States. 

1  Scribner,  Dower,  467,  472,  474. 

An  equity  of  redemption  reserved  upon  a 
mortgage  in  fee  may  be  sold  on  execution  at 
law  against  the  mortgagor  as  real  estate,  so 
long  as  the  mortgagor  is  in  possession,  and 
there  has  not  l)een  a  foreclosure  of  the  mort- 
gage. 

Waters  v.  Stewart,  1  Cai.  Cas.  47. 

As  a  consequence  of  this  decision ,  in  Jackson 
T.  WiUard,  4  Johns.  41,  it  was  held  in  New 
York  that  the  interest  of  the  mortgagee  in  the 
mortgaged  premises  before  foreclosure  or  entry 
by  bim,  was  not  subject  to  sale  on  esecution 
at  law  as  real  estate. 

In  Funk  v.  McReynold,  88  111.  497,  it  was 
also  held  that  the  sale  of  the  equity  of  redemp- 
tion on  execution  vests  the  estate  sold  in  the 
purchaser  subject  to  the  mortgaee. 

MeClure  v.  Engelhardt,  17  111.^47;  lioberts  v. 
Bughes,  81  111.  180.  25  Am.  Rep.  270. 

In  the  case  of  Fintey  v,  Thayer,  42  HI.  350, 
ft  was  held  that  the  mortgagors  equity  of  re- 
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demption  in  real  estate  might  be  liable  upon, 
and  sold  under  execution,  and  the  purchaser, 
if  the  property  is  not  redeemed,  succeeded  to 
all  the  rights  of  the  mortgagor  in  the  premises, 
but  to  nothing  more. 

On  the  contrary,  it  was  held  in  several  cases 
that  the  interest  of  the  mortgagee  was  not 
subject  to  sale. 

Nicholson  V.  Walker,  4  HI.  App.  404;  King 
V.  Cushman,  41  111.  81,  89  Am.  Dec.  866; 
Freeman,  Executions,  §§  118,  184. 

It  follows  from  these  decisions  that  before 
foreclosure  or  entry  by  the  mortgagee,  the 
mortgagee  has  no  other  rights  in  the  premises 
than  as  attendant  upon  the  security  of  the 
debt,  and  the  purchaser  of  the  equity  of  re- 
demption succeeds  to  all  the  rights  of  the 
mortgagor  in  the  premises,  and  such  purchase 
vests  the  estate  sold  in  the  purchaser,  subject 
to  the  mortgage. 

It  is  no  objection  to  the  action  for  dower 
that  some  person  other  than  the  tenant  holds 
a  mortgage  upon  the  premises,  so  that  the 
widow  is  only  dowableof  an  equity  of  redemp- 
tion, unless  the  tenant  hold  under  and  by 
right  of  such  mortgage. 

1  Washb.  Real  Prop.  281. 

A  purchaser  purchasing  property  subject  to 
a  mortgage,  ana  assuming  to  pay  the  mortgage 
as  part  of  the  consideration,  purchases  the  fee, 
and  not  merely  the  equity  of  redemption. 

1  Jones,  Mortg.  §  740;  McCabe  v.  Sioap,  14 
Allen,  188;  New  York  L.  Ins.  Go.  v.  Aitkin,  125 
N.  Y.  660;  Bay  v.  WilliaTns,  112  111.  91,  54 
Am.  Rep.  209.  See  also  Dean  v.  Walker,  107 
111.  540,  47  Am.  Rep.  467;  Rev.  Stat.  chap.  41, 
§4. 

This  being  a  purchase-money  mortgage,  the 
mortgage  has  preference  over  all  judgments 
and  other  debts  of  the  mortgagor  to  the  extent 
of  the  land  purchased. 

1  Jones,  Mort^.  464. 

The  surplus  m  this  case  is  not  personal 
property  but  realty. 

Leigh  &  Dalzell.  Equitable  Conversion,  89; 
5  Law  Lib.  p.  146;  Broion  v.  Biffg,  7  Ves.  Jr. 
279;  Matson  v.  Swift,  8  Beav.  374;  Tninning 
V.  Ocean  Nat.  Bank,  61  K  Y.  497,  19  Am. 
Rep.  293;  Wright  v.  Rose,  2  Sim.  &  Stu.  323; 
Kaufman  v.  Peacock,  115  111.  212;  Titus  v. 
Neilson,  5  Johns.  Ch.  452,  1  L.  ed.  1139. 

In  equity,  prior  pa^rment  of  mortgage  debt 
is  not  necessary  to  assignment  of  dower. 

BeU  V,  New  York,  10  Paige,  55,  4  L.  ed.  885; 
Bank  of  Commerce  y.  Owens,  81  Md.  320, 1  Am. 
Rep.  60. 

The  decree  of  sale  was  not  changed  or 
modified. 

The  decree  of  foreclosure  did  not  assume  to 
devest  Mrs.  Dunn  of  her  then  inchoate  right 
of  dower— it  was  impossible  that  it  could  have 
that  effect. 

Dillman  v.  Witt  County  Nat,  Bank,  138  III. 


Scholfleld»  </.,  delivered  the  opinion  of 
the  court: 

The  first  c^uestion,  and,  in  our  opinion, 
the  controlling  one,  upon  this  record,  is 
whether  the  mortgaged  property,  upon  the 
death  of  Dunn  after  decree  of  sale,  but  before 
sale  made  pursuant  thereto  descended  as  real 
estate  to  his  widow  and  heirs-at-law.     The 
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iiocirine  of  equitable  conversion  as  recog- 
nized in  Baker  v.  Copenbarger,  15  111.  104, 
68  Am.  Dec.  GOO ;  Bankin  y.  Bankin,  86  111. 
290,  87  Am.  Dec.  205 :  Jennings  v.  Smith, 
29  111.  121 ;  Hauxvrd  v.  P^txfp,  128  111.  485. 
and  Be  CorringUm,  124  111.  367,  cited  by 
counsel  on  behalf  of  plaintiff  in  error,  can, 
manifestly,  have  no  application  to  this  ques- 
tion, for  the  reason  that  the  conversion  di- 
rected by  the  decree  of  sale  was  conditional ; 
that  is,  It  merely  authorized  the  power  of 
sale  to  be  exercised  for  the  purposes  contem- 
plated by  the  mortgage,  and  did  not  require 
a  sale  absolutely,  as  was  required  in  those 
cases.  The  property  was  to  be  sold  under 
the  decree  only  in  the  event  that  the  amount 
due  on  the  mortgage  and  the  costs  should 
not  be  paid  at  or  oefore  the  time  of  the  sale. 
Payment  of  those  sums  at  anv  time  before 
sale  completed  would  satisfy  the  decree,  ex- 
tinguish the  power  of  sale,  and  thus  prevent 
the  conversion;  and  so,  necessarily,  until 
after  sale  there  could  be  no  certainty  that  there 
would  be  a  sale,  and  the  interest  of  the  owner 
in  the  land  would  remain  simply  burdened 
with  the  decree,  to  be  sold  if  the  money 
should  not  be  paid  as  provided  by  the  decree, 
and  not  to  be  sold  if  that  money  should  be 
thus  paid.  The  decree  simply  authorized 
the  power  of  sale  to  be  exercisea ;  it  did  not 
compel  it  to  be  exercised  at  all  events ;  and 
so,  in  principle,  the  case  is  not  different 
from  what  it  would  have  been  without  de- 
cree before  the  enactment  of  our  present 
statute  requiring  such  mortgage  to  be  fore- 
closed. Dunn's  purchase  and  assumption  of 
the  mortfirage  debt  placed  him  in  the  shoes 
of  Cass.  "1  Jones.  Mortg.  §  740.  His  title 
was  good  as  to  everybody  but  the  mortga- 
gees. Their  interest  is  merely  the  right  to 
subject  the  land  to  the  payment  of  their  debt ; 
and  before  entry  for  condition  broken,  or 
purchase  under  sale  i)ur8uant  to  decree,  it  is 
not  such  an  interest  in  land  as  may  be  sold 
on  execution  or  mortgaged.  King  v.  Gufh- 
man,  41  111.  81,  89  Am.  Dec.  866.  But 
Dunn's  title  was  such  an  interest,  {Finley  v. 
Thayer,  42  111.  350;;  and,  being  such  an  in- 
terest, it  was  the  subject  of  dower  under 
our  statute.  Rev.  Stat.  1874,  chap.  41,  §  1. 
Dunn  having  died  before  sale  made,  there 
was  no  conversion  of  the  estate,  and  it  must 
therefore  have  descended  as  real  estate  to 
his  widow  and  heirs  in  precisely  the  same 
condition  in  which  he  held  it  after  decree  ren- 
dered. Suppose  that  it  had  been  found  prac- 
ticable at  the  sale  to  have  satisfied  the  mort- 
gage by  the  sale  of  a  divisible  part  of  the 
land,  and  it  had  been  thus  satisfied.  This, 
it  is  clear,  would  have  disincumbered  the 
property  not  sold,  and  it  must  be  equally 
clear  that  the  property  thus  disincumbered 
would  have  belonged  to  the  widow  and  heirs 
19  UK.  A. 


under  the  Statute  of  Descents.  No  one  but 
the  mortgagee  could  have  objected  to  such  a 
sale.  So  it  can,  upon  like  principle,  con- 
cern no  one  but  the  widow  and  heirs  and  the 
mortgagee  whether  the  mortgagee  or  other 
purchaser  at  the  sale.  Instead  of  bidding  the 
amount  of  the  mortgagje  debt  and  cost49  for  a 
part  of  the  property,  bids  a  sum  greater  than 
that  amount  for  the  whole  of  the  property. 
The  excess  must  represent  and  take  the  place 
of  so  much  property  as  it  is  for :  and.  as  wa9 
the  interest  in  the  original  property,  so  must 
the  interest  be  in  this  money,— its  represent- 
ations, {Pickett  V.  Buekner,  45  Miss.  226;) 
and  this  is  in  accordance  with  the  ruling  in 
Titus  y.  Neilson,  6  Johns.  Ch.  452,  1  L.  ed. 
1189. 

It  is  unnecessary  to  consider  what  would 
have  been  the  relative  rights  of  these  parties, 
under  certain  circumstances,  had  redemption 
been  made  from  the  sale,  for  there  is  no  per- 
ceivable connection  between  rights  in  the 
excess  above  the  indebtedness  paid  at  a 
mortgage  sale  and  the  rights  growing  out  of 
a  redemption  from  such  a  sale.  The^  widow 
and  heirs  of  Dunn  stand,  as  respects  the  sale 
and  a  redemption  from  it,  precisely  where 
he  would  have  stood  had  he  lived.  Since, 
therefore,  if  he  had  lived,  and  not  redeemed 
from  the  sale,  he  would  not  have  been  thereby 
deprived  of  the  excess  paid  at  the  sale  above 
the  amount  of  mortgage  debt  or  costs,  it  is 
impossible  that  they  can  be. 

The  question  of  the  rights  of  the  widow 
in  the  excess  paid  at  a  sale  under  a  mortgage 
subsequent  to  the  death  of  her  husband  was 
not  presented  by  the  record  in  PaMman  v. 
Shumway,  24  111.  182.  We  do  not  regard  it 
material  to  determine  that  the  incumbrance 
under  which  the  sale  was  here  effected  was, 
strictly  speaking,  a  purchase  monej  incum- 
brance. We  deem  it  enough  that  it  was  an 
incumbrance  which  had  priority  over  the 
claims  of  all  others ;  and  that  except  as  to 
that  incumbrance  Louisa  Dunn  was  entitled 
to  dower  in  the  lands  affected  by  it. 

It  is  objected  that  it  was  erroneous  to 
modify  the  decree  entered  in  the  lifetime  of 
Dunn.  When  that  decree  was  entered, 
Louisa's  claim  to  dower  was  inchoate  onl^. 
It  could  not  then  be  certainly  known  that  it 
would  ever  be  consummate,  and  that  decree, 
therefore,  did  not  have,  and  could  not  have, 
the  effect  of  depriving  her  of  dower.  DiU» 
man  v.  WiU  County  Nat,  Bank,  138  111. 
282.  She  does  not  seek  a  read  judication  of 
questions  passed  upon  by  that  decree,  but 
simply  the  assertion  of  rights  with  respect  to 
its  subject-matter  which  have  arisen  since. 

The  decree  is  affl/rmed. 

Petition  for  rehearing  denied  March  15 
1893. 
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STATE  of  North  Carolina  et  al,,  AppU., 

9. 

GEORGIA  COMPANY. 

( N.  a ) 

1.  A  dierifTs  return  that  taxes  are  un- 
eoUeetible  is  snWcient  firandatton  for 
a  creditors*  bill  to  oollect  the  taxes  under  a 
statute  which  fflves  the  tax  list  the  force  of  a 
JudfirmeDt  and  execution,  where  a  debtor  has  re- 
moved property  from  the  state  to  evade  taxes. 

8.  A  tax  is  a  debt  for  which  a  creditors*  bill 
may  be  brought  In  a  proper  caM». 

8*  A  speeifle  remedy  for  the  eolleetien 
of  taxes  provided  by  statute  will  not  restrict 
the  state  or  the  county,  which  pro  hae  v(ee  stands 
In  the  place  of  the  sovereign,  fkt>m  bringing  a 
creditors*  bill  to  collect  taxes. 

4.  The  riffht  of  the  state  to  forfeit  the 
eharter  of  a  corporation  for  fUlnre  to 
pay  taTOSi  being  one  which  the  state  can 
waive,  will  not  prevent  It  from  bringing  a  cred- 
itors* bin  to  collect  the  taxes. 

(Jfebruary  88,  18060 

APPEAL  by  coraplaiDants  from  a  Judgment 
of  the  Superior  Court  for  Guilford  Coud- 
ty  in  favor  or  defendant  in  an  action  in  the 
nature  of  a  creditors'  bill  to  reach  assets  of  the 
defendant  company  for  the  payment  of  taxes 
which  had  been  levied  against  it.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Meaars.  L.  M«  Scott  and  R.  M.  DoQfl^ 
las  for  appellants. 

Messrs.  D.  Sehenck  and  P«  B«  Means 
for  appellee. 

Clark,  </.,  delivered  the  opinion  of  the 
court: 

This  is  a  civil  action  in  the  nature  of  a 
creditors'  bil],  brought  by  the  state  and 
county  for  the  appointment  of  a  receiver  for 
the  defendant  corporation  to  collect  its  assets 
and  pay  its  debts.  It  stands  on  complaint 
and  demurrer;  therefore  all  the  allegations 
of  fact  in  the  complaint,  for  the  purpose^  of 
this  appeal,  are  admitted  to  be  true. 

The  complaint  alleges  that  on  June  6, 
1889,  the  board  of  commissioners  of  Guilford 
county,  upon  due  notice,  and  after  full  hear- 
ing, assessed  against  the  defendant  the  sum 
of  $62,445.78  as  state  and  county  taxes  and 
penalties  for  the  year  1888 ;  that  the  said  taxes 
were  returned  by  the  sheriff  as  uncollectible ; 
that  defendant  gave  notice  of  appeal,  but 
abandoned  its  appeal,  and  removed  all  its 
property  and  effects,  which  were  of  great 
value,  from  the  state,  for  the  purpose  or  pre- 
venting the  collection  of  taxes,  and  in  fraud 
of  its  creditors ;  that  defendant  is  insolvent, 
or  in  imminent  danger  of  insolvency ;  that 
defendant  has  forfeited  its  corporate  rights ; 
and  that  the  plaintiffs  have  exercised  due 

NOTB.— A  creditors*  bQl  for  the  collection  of 
taxes  seems  to  be  a  novel  remedy  for  which  rhere 
are  few  if  any  preoedentM.  As  to  the  remedy  by 
suit  generally,  see  note  to  Mercier^s  Succession 
<La.)llL.B.A.817. 
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diligence,  and  exhausted  all  apparent  means 
of  collecting  their  debts.  The  complaint  also 
alleges  the  organization  of  defendant  corpora- 
tion under  the  laws  of  this  state,  its  domicil 
in  Guilford  county,  the  issue  of  its  stock  and 
bonds,  the  acquisition  of  its  property,  and 
its  liability  to  taxation.  These  taxes  were 
assessed  in  conformity  to  section  90,  chap. 
218,  Acts  1889.  It  is  well  settled  that  the 
board  of  county  commissioners,  when  sitting 
with  the  justices  of  the  peace,  has  succeeded 
to  all  the  powers  of.  the  old  county  court 
in  matters  of  taxation.  The  board  exer- 
cises judicial  powers,  has  a  clerk  and  a  seal, 
and  keeps  a  record  of  its  proceedings.  Code, 
§§  715,  716.  Within  its  jurisdiction,  it  is  a 
court  of  record.  **"  The  tax  list  is  a  judgment 
against  every  person  for  the  amount  of  the 
tax,  and  the  copy  delivered  to  the  sheriff  is 
an  execution.  **  Huggins  v.  Hinson,  61  N. 
0.  180,  cited  and  approved  in  Taney  County 
Comrs,  V.  Fiercy,  72  N.  C.  181 ;  London  v. 
Wilmington,  78  N.  C.  109 ;  Oore  v.  Mastin, 
66  N.  C.  871 ;  Baleigh  d  Q.  R,  Co,  v.  Lewis, 
99  N.  C.  62,  and  Greene  County  Comrs,  v. 
Murphy,  107  N.  C.  36.  Indeed,  every  rev- 
enue Act  from  1869  down  to  the  present  ex- 
pressly provides  that  the  tax  list  shall  have 
^the  force  and  effect  of  a  ludgment  and  ex- 
ecution.*' The  plaintiffs  have,  therefore,  a 
judgment  and  execution,  with  a  return  of 
nvlUi  bona  by  the  sheriff.  In  Jones  v.  Ash- 
ford,  79  N.  C.  172,  the  court  says:  "The 
diligent  and  honest  prosecution  of  a  suit  to 
judgment,  with  a  return  of  nulla  bona,  has 
always  been  regarded  as  one  of  the  extreme 
tests  of  due  diligence  f  and,  further :  "The 
return  of  the  execution  unsatisfied  is  evidence 
of  the  exhaustion  of  its  legal  means  of  col- 
lection,"— citing  Camden  v.  Doremus,  44  U. 
S.  8  How.  515,  11  L.  ed.  705. 

The  defendant  insists  that  a  tax  is  not  a 
debt.  It  may  not  be  a  debt  in  its  most  lim- 
ited sense,— that  is,  liable  to  set- Off  and  the 
other  incidents  of  a  simple  contract  between 
individuals, — but  it  is  a  debt  in  the  hi|;hest 
sense  of  the  word.  In  this  sense  it  is  defined 
by  Bouvier  as  "any  kind  of  a  just  demand  ;" 
by  the  Century  Dictionary  as  "  that  which  is 
due  from  one  person  to  another,  whether 
money,  goods,  or  services ;"  and  by  Webster 
substantially  the  same,  with  "thing  owed, 
obligation,  liability,"  given  as  synonyms. 
All  causes  of  action  become  debts  after  judg 
ment.  Bellinger  v.  Tweed,  66  N.  C.  206 
Rapal  je  &  Lawrence  Law  Diet.  pp.  852,  696. 
The  old  action  on  a  judgment  was  an  action 
for  debt,  (8  Bl.  Com.  159,)  and  so  is  an  ac- 
tion for  a  penal  ty .  "  The  government  has  the 
same  right  to  enforce  a  duty  as  a  debt,  and 
may  enforce  it  in  the  same  way."  People  v. 
Seymour,  16  Cal.  832,  76  Am.  Dec.  521. 
When  a  tax  is  imposed,  the  taxpaver  becomes 
a  debtor.  Dollar  8at,  Bank  v.  United  States, 
86  U.  8.  19  Wall.  227,  22  L.  ed.  80:  Atty- 
Oen.  V.  ,  2  Anstr.  558,  cited  and  ap- 
proved in  86  U.  8.  19  Wall.  241,  22  L.  ed. 
88.  "  Debt  lies  in  favor  of  the  United  States 
against  an  importer  for  the  duties  due  on 
goods  importea."     United  States  v.  Lyman, 
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1  Mason,  482.  In  this  case  the  argument  for 
the  government  was  by  Mr.  Webster,  and  the 
opinion  of  Judge  Story  was  approved  in  Dol- 
lar' Sav.  Bank  v.  United  States,  supra.  What- 
ever construction  may  be  placed  upon  the 
word  '*debt/*  no  such  restricted  meaning 
is  ever  applied  to  the  words  "credit  and 
creditor. "  "A  creditor  is  he  who  has  a  ri^ht 
V>  require  the  fulfillment  of  an  obligation 
or  contract."  Bouvier,  Law  Diet.  Credits 
comprise  "every  claim  or  demand  for  money, 
labor,  interest,  or  other  valuable  things,  due 
or  to  become  due.'*  Acts  1891,  chap.  326, 
§85. 

The  plalntifiFs,  being  creditors,  c^uld  for- 
merly pring  a  creditors'  bill  in  equity,  and 
now,  under  sections  694  and  701  of  the  Code, 
against  the  corporation,  with  or  without  pro- 
ceedings enforcing  its  dissolution.  Defend- 
ant further  contends  that,  whether  the  state 
and  county  are  creditors  or  not,  they  are  pre- 
cluded from  bringing  a  creditors*  suit  to  en- 
force payment  of  their  claims,  because  there 
IS  a  specific  remedy  for  the  collection  of 
taxes  in  the  Revenue  Act  itself,  (Acts  1891, 
cliap.  826,  §  77,)  which  they  insist  the 
plaintiffs  must  pursue.  The  specific  remedy 
pointed  out  restricts  only  the  officers  who  col- 
lect the  revenue,  and  not  the  sovereign,  or  the 
county,  which,  pro  hoc  mce,  stands  in  the 
place  of  the  sovereign.  "  Oeneral  statutes  do 
not  bind  the  sovereign,  unless  specially  men- 
tioned in  them."  "Every  plea  of  the  state 
is  cognizable  in  a  court  of  record."  State  v. 
Garland,  29  N.  C.  48,  cited  and  approved  in 
StaU  ▼.  Adair,  68  N.  C.  '68.  and  Ex  parts 
Harris,  73  N.  C.  65 ;  DoUar  Sav.  Bank  v. 
United  States,  supra,  and  cases  there  cited ; 
Meredith  v.  United  States,  88  U.  8.  18  Pet. 
486,  10  L.  ed.  258.  The  county  is  a  part  of 
the  delegated  authority  of  the  state,  and  is 
pro  ?iac  vice  the  state.  United  States  v.  Balti- 
more d  0.  B,  Co.  84  U.  8.  17  Wall.  322. 
21  L.  ed.  597.  In  any  event,  the  joinder  of 
the  county  with  the  state  cannot  affect  the 
right  of  the  state  to  sue.  Moreover  this  right 
to  sue  is  recognized  by  clear  implication  in 
section  8324  of  the  Code,  authorizing  the 
governor  to  employ  counsel  in  every  case  in 
any  court  in  which  the  state  is  interested ; 
and  also  in  section  48,  chap.  216,  Acts  1889, 
appropriating  $2, 500  to  be  expended  by  the 
state  treasurer  to  secure  the  collection  of 
taxes.  The  same  provision  occurs  in  the  Act 
of  1891.  Why  employ  counsel  if  they  cannot 
be  heard  in  court?  The  imposition  of  a  tax 
clearly  implies  the  intention  to  collect.  If 
the  plaintiffs  cannot  bring  a  creditors'  suit 
they  cannot  prove  their  claims  in  a  suit 
brought  by  another,  and  would  thus  be 
compelled  to  stand  idle,  and  see  a  private 
creditor,  or  even  a  stockholder,  bring  suit, 
and  absorb  the  entire  assets  of  the  delinquent 
corporation.  Thus  the  sovereign  would  lie 
placed  beneath  the  subject,  the  creator  below 
the  corporation  of  its  own  creation.  The 
principle  that  the  absence  of  an  adequate 
statutory  remedy  preserves  the  ri^ht  of  action 
is  recognized  by  all  the  authorities.  Qatling 
T.  Carteret  Comrs.  92  N.  0.  536;  Cooley, 
Taxn.  p.  13,  note,  and  cases  therein  cited. 
Moreover,  throughout  all  the  authorities  a 
clear  distinction  seems  to  run  between  the 
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cases  where  a  private  plaintiff  brings  an  ac- 
tion to  compel  the  levy  and  collection  of  taxes 
to  pay  a  debt  due  him  and  where  the  sover- 
eign seeks  to  collect  its  own  taxes  for  the 
general  purposes  of  ffovernment.  The  citizen 
has  only  such  remedies  as  are  given  to  him ; 
the  state  has  inherently  all  remedies  not  vol- 
untarily and  unequivocally  relinquished. 
There  being  no  distinction  between  law  and 
equity  in  t£is  state,  any  proper  relief  can  be 
^nted  in  a  civil  action.  A  creditors'  suit 
IS  of  itself  a  very  comprehensive  and  liberal 
action.  It  is  not  demurrable,  because  remedy 
might  have  been  held  bysupplementary  pro- 
ceedings. Bronson  v.  Wilmington  If.  C.  L, 
Ins.  Co.  85  N.  C.  411 ;  HugTues  v.  Whitaker, 
84  N.  C.  640.  It  is  not  demurrable  because 
the  cause  of  action  is  dormant.  Bacon  v. 
Berry,  85  N.  C.  124.  It  can  be  brought  be- 
fore judgment.  Dawson  Bank  v.  Harris,  84 
N.  C.  206 ;  Md)ane  v.  Layton,  86  N.  C.  571. 
It  is  an  old  and  well -settled  mode  of  proced- 
ure, fully  adequate  to  settle  all  conflicting 
interests. 

Nor  can  we  see  the  Tforce  of  defendant's 
contention  that,  because  the  state  had  the 
right  to  have  its  charter  declared  forfeited 
because  of  its  failure  to  pay  its  taxes,  there- 
fore the  state  has  no  right  to  this  remedy. 
The  forfeiture  was  a  penalty  which  the  state 
could  insist  on  or  waive  at  its  election.  It 
was  not  compe  1  led  to  enforce  i  t.  It  is  strange 
that  the  defendant  should  insist  on  the  state's 
resorting  to  this  course,  unless  it  mav  be 
that  the  defendant,  having  removed  itself  and 
its  assets  out  of  the  state,  and  now  having 
no  agent  here,  as  admitted  by  the  demurrer, 
if  it  can  force  the  state  to  resort  to  some  other 
proceeding  and  abandon  the  present  one,  it 
may  be  more  difficult  for  the  state  to  recover 
the' sum  due  by  the  defendant.  The  present 
action  asks  for  the  appointment  of  a  receiver, 
and  has  all  the  requisites  of  the  one  the  de- 
fendant insists  the  plaintiffs  should  take, 
except  that  it  does  not  ask  for  a  dissolution 
of  the  corporation.  Why  should  the  defend- 
ant object  on  that  ground?  If  the  defendant 
had  been  an  individual  owing  taxes  on  sev- 
eral million  dollars  of  shares,  which  he  af- 
terwards removed  out  of  the  state,  leaving 
no  tangible  property  upon  which  the  sheriff 
could  levy,  he  surely  cobld  not  defeat  pro- 
ceedings such  as  these  on  the  ground  that  the 
state  had  a  remedy  against  him  by  indictment 
for  failure  to  list  his  property  for  taxation. 
Nor  can  this  defendant  do  so  on  the  ground 
that  the  state  could  punish  it  by  declaring 
the  charter  forfeited.  The  state  is  not  seek- 
ing to  punish,  but  to  collect  the  debt  due  it. 
Besides,  it  would  be  small  punishment  to 
declare  a  charter  forfeited  when  the  defend- 
ant is  doing  no  business  in  the  state,  has  now 
BO  property  here,  and  could  secure  another 
charter  before  a  clerk  in  some  other  state. 
Indeed,  it  would  seem  that  the  defendant  is 
one  of  those  companies  which  are  chartered 
in  one  state  without  any  intention  of  doing 
business  therein,  but  to  operate  entirely  in 
other  states,  sudi  as  are  termed  technically 
in  the  text-books  and  by  law  writers  "  tramp 
corporations."  26  Am.  Law  Rev.  193;  215 
Am.  Law  Rev.  352. 

If  this  was  a  creditor's  bill  by  private  in- 
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dlvidualB  seeking  to  collect  a  debt  of  $60,000 
against  a  debtor,  wbo  had  fraudulently 
lemoved  his  assets  out  of  the  state,  they 
would  be  entitled  to  the  present  remedy 
for  the  appointment  of  a  receiver.  To  re- 
strict the  plainti£f8  to  supplementary  pro- 
ceedings would  be  impracticable,  since,  aside 
from  t^e  question  whether  the  appointment 
of  a  receiver  by  a  clerk  could  be  authenti- 
cated under  the  Act  of  Congress  for  the  pur- 
pose of  proceedings  in  another  state,  in  this 
case  the  judgment  fixing  the  debt  is  in  a 
court  in  which  no  supplementary  proceed- 
ings can  be  obtained.  The  remedy  on  such 
juagments  is  necessarily  by  action  in  the 
auperior  court  to  reach  any  property  which 
cannot  be  touched  by  a  levy.  Corporations 
have  the  same  rights  before  the  courts  as  in- 
dividuals, neither  more  nor  less.  If  the  state 
can,  under  similar  circumstances,  proceed  to 
collect  taxes  of  an  individual  without  being 
restricted  to  an  indictment,  neither  is  it  re- 
stricted, as  to  a  corporation,  to  proceedings 
to  declare  a  forfeiture  of  the  charter.  If 
private  individuals,  under  these  circum- 
stances, can  have  a  receiver  appointed,  the 
atate  and  county  have  a  remedy  at  least  as 
broad.  The  day  has  gone  by  in  North  Caro- 
lina when  men  by  uniting  themselves  in  a 
corporation  can  obtain  exemption  from  tax- 
ation which  they  could  not  claim  as  indi- 
viduals. Const,  art.  6,  §  8.  Neither  can 
corporations  now  claim  to  be  exempt,  in  the 
enforcement  of  the  collection  of  taxes,  from 
any  process  which  would  lie  in  favor  of  or 
against  individuals  for  the  collecting  of  taxes 
or  other  debts.  Indeed,  the  debt  due  the 
«tate  for  taxes  is  a  preferred  debt.  It  is  ex- 
pressly recognized  as  a  debt,  and  preferred  by 
the  statute  for  the  settlement  of  estates  of  de- 
ceased persons,  (Code,  §  1416, )  and  in  bank- 
ruptcy  proceedings.  It  also  has  the  distinc- 
tion Uiat  neither  the  homestead  nor  offsets 
can  be  claimed  against  it.  In  all  this  there 
is  evidence  that  public  policy  provides  not  a 
lesser,  but  a  broader,  remedy  for  the  collec- 
tion of  taxes  than  for  other  indebtedness. 
When  there  is  property  subject  to  levy,  taxes 
are  collectible  usually  in  that  mode.  But 
when  the  property  has  been  spirited  away  the 
state  does  not  necessarily  lose  its  debt,  but 
has  at  least  the  same  remedies  for  its  collec- 
tion as  are  given  to  its  humblest  citizens.  It 
is  hardly  necessary  to  note  that  this  is  not  a 
proceeding  to  assess  the  defendaqt  for  taxa- 
tion.    That  has  been  done  in  the  appropriate 


forum,  the  amount  due  has  been  adjudged, 
and  the  defendant  has  acquiesced  by  abandon* 
ing  any  appeal  therefrom.  The  present  pro- 
ceeding is  to  enforce  collection  of  the  taxes  so 
adjudged  due,  by  proceedings  which  would 
be  open  to  any  one  else  against  a  debtor  who 
had  removed  all  his  property  from  the  juris* 
diction  of  the  court.  The  demurrer  should 
have  been  overruled. 
Bitot, 

ATeiy* «/.,  concurrinj^: 

I  concur  in  the  conclusion  of  the  court,  but 
rest  my  opinion  upon  additional  authorities, 
and  somewhat  different  grounds.  In  Wilson 
V.  Bynum,  92  N.  C.  7l7,  the  court  said: 
"The  Code  has  not  taken  away  from  the  su- 
perior court  any  jurisdiction  heretofore  exer* 
cised  by  courts  of  equity,  except  perhaps  in 
cases  exclusively  within  the  jurisdiction  of 
a  justice  of  the  peace. "  Wad^joorth  v.  Davis, 
63  N.  C.  251.  Courts  of  equity  have  always 
entertained  creditors*  bills  brought  to  enforce 
tJie  collection  of  a  judgment  after  a  return 
of  nulla  bona  out  of  property  not  subject  to 
execution,  and  also  to  compel  a  personal  rep- 
resentative to  subject  assets  to  debts  of  a 
decedent ;  yet  the  statutory  mode  of  proceed- 
ing has  been  repeatedly  declared  not  to  be 
exclusive.  Clement  v.  (heart,  107  N.  C.  708; 
Wilson  V.  Bynitm,  supra;  Allison  v.  Davidson^ 
21  N.  C.  46;  Smmons  v.  Whitaker,  87  N. 
C.  129;  Martin  v.  Harding,  38  N.  C.  608. 
There  is  no  common- law  principle  or  consti- 
tutional or  statutory  provision  which  pre- 
cludes the  state  or  county,  in  the  exercise  of 
governmental  functions,  from  pursuing  a 
remedy  allowed  to  every  individual  upon  a 
return  of  nuUa  bona  to  an  execution,  or  where 
it  is  admitted  by  a  demurrer  that  the  debtor 
has  property  not  subject  to  execution.  Tlie 
necessity  for  the  appointment  of  a  receiver 
being  shown  by  the  complaint,  whioh  is  ad- 
mitted to  be  true,  the  right  of  the  court  in 
the  exercise  of  its  equitable  jurisdiction  to 
take  the  property  into  its  custody  by  such 
appointment  cannot  be  successfully  ques- 
tioned. The  county  of  Guilford  is  a  judg- 
ment creditor,  and,  execution  having  been  re- 
turned unsatisfied,  why  should  the  county  be 
denied  the  remedy  conceded  to  any  citizen 
of  the  state,  and  an  opportunity  be  afforded 
by  such  a  groundless  technicality  for  a  cor- 
poration to  evade  the  payment  of  a  debt 
which  is  justly  due  to  the  county,  and  is  of 
the  highest  dignity? 
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George  S.  WATSON,  Plff.  in  Err., 

e. 
CAMDEN  ft  ATLANTIC  R   CO. 

( N.J. ) 

^A  paMonfgoirt  entitled  to  safe  traae- 

^  HeadDOte  by  McGxll,  Ch.  j: 


portatloa  oyer  railroad  and  Ibrry  eon^ 
necting  therewith*  upon  invitation  of  the 
em  ploy  to  of  the  railroad  company  managing  the 
ferry  passed  from  a  boat  by  a  way  upon  the 
ferry  bridge,  provided  tOr  animals  and  vehicles. 
Ab  he  was  so  doing  a  runaway  horse,  belonging 
to  the  railroad  company,  careering  at  random 
about  the  ferry  bouse,  bolted 'over  a  bow,  which 
aided  in  the  support  of  the  ferry  bridge,  into 


Norn— The  interest  of  the  above  case  is  in  the  I  particular  facts  of  the  case.    It  does  not  seem 
Hhistratlon    of   established    principles    in    the  I  important  to  attempt  any  annotation  upon  it. 
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tbe  way  where  the  pusBenffer  was,  and  injured 
him.  Hirid,  that  by  beinir  In  the  way  Indioated 
the  passenger  was  not  guilty  of  negligence  which 
oontributed  to  his  Injuxy. 

(Karoh  6, 1888.) 

EHROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  resulted  from  defendant's 
negligence.    Beversed, 

Statement  by  MeOill,  Oft.* 

On  the  22d  of  November,  1889,  the  plain- 
tiff  in  error  was  a  passeneer  entitled  to  safe 
transportation  by  the  (Simden  &  Atlantic 
Railroad  Company  from  the  city  of  Philadel- 
phia to  the  village  of  Berlin,  in  this  state. 
He  crossed  the  Delaware  river  upon  a  ferry- 
boat operated  by  the  defendant  company  in 
connection  with  its  railway,  reaching  the 
Camden  side  at  about  6  o'clock  in  the  even- 
ing. The  ferryboat  was  constructed  with  two 
completely  inclosed  passenser  cabins,  one  on 
each  side  of  the  boat,  adjofning  which  were 
open  wavs  for  animals  and  vehicles.  In  the 
center  oi  the  boat  the  engine  was  inclosed. 
Each  end  of  the  boat  was  open,  and  divided 
Into  two  passenger  exits  and  one  animal  and 
vehicle  exit  by  string  pieces,  so  that  by 
merely  stepping  over  a  string  piece  a  pas- 
senger could  cross  from  either  passenger  exit 
into  the  vehicle  way.  At  the  front  of  the 
boat  there  were  three  iron  gates,  one  to  each 
passenger  exit,  and  one — a  larger  gate— to  the 
vehicle  way.  Across  the  latter  way,  several 
feet  behind  the  large  iron  gate,  was  a  chain, 
used,  when  raised,  to  keep  back  animals  and 
wagons,  so  that  they  would  not  crowd  upon 
the  iron  gate.  It  was  customary  for  passen- 
gers to  stand  in  the  space  between  this  chain 
and  the  large  gate,  and,  when  the  boat 
landed,  to  pass  off  the  boat  through  the  large 
gate.  In  recognition  and  encouragement  of 
this  practice,  which  expedited  the  discharge 
of  the  boat,  and  facilitated  the  dispatch  of 
the  railway  trains,  it  was  the  custom  of  the 
employes  of  the  company  to  open  the  large 
iron  gate  and  permit  passengers  to  leave  the 
boat  through  it,  and,  as  they  did  so,  to  afford 
them  security  from  the  animals  and  vehicles 
by  keeping  the  chain  raised  until  they  were 
well  up  the  ferry  bridge.  The  bridge  was 
constructed  with  three  passageways  corre- 
sponding to  those  of  the  boat,  one  on  each  side 
for  passengers  only,  and  one  in  the  center  for 
animals  and  vehicles;  the  latter  being  ha- 
bitually used,  as  stated,  by  passengers.  On 
the  evening  in  question  the  northerly  passage 
of  the  ferry  bridge  was  obstructed  by  rubbish, 
so  that  it  was  not  in  use.  There  were  no 
animals  or  vehicles  on  the  boat,  and  the  chain 
was  not  stretched  across  the  vehicle  way. 
The  boat  was  crowded  with  passengers,  who 
stood  in  both  the  southerly  passenger  exit 
and  the  vehicle  way,  awaiting  the  landine. 
When  the  boat  was  made  fast,  the  employes 
of  the  company. moved  a  wooden  slide  from 
the  bridge  to  the  boat  in  the  vehicle  way, 
and  then,  as  usual,  the  iron  gates  on  the  boat 
were  opened,— both  the  southerly  passenger 
way  gate  and  the  gate  of  the  vehicle  way. 
19L.R.A. 


The  plaintiff  was  among  the  tat  to  pass  froi» 
the  boat  up  the  vehicle  way  of  the  bridge. 
As  he  went  up  that  way,  an  uncontrolled 
horse,  belonging  to  the  defendant  company, 
that  had  escap^  from  its  stable  yard  somfr 
distance  from  the  ferry,  ran  wildly  and  at 
full  speed  through  an  open  gate  into  the  feny 
house.  There  he  took  an  irregular  course, 
which  brought  him  to  the  end  of  one  of  two> 
bows  which  supported  the  ferry  bridge  and 
divided  its  three  passages,  over  which  he- 
sprang  into  the  vehicle  way,  where  be  struck 
and  injured  the  plaintiff.  The  advent  of  the- 
horse  was  so  quick  that  it  was  impossible  for 
the  plaintiff  to  form  and  execute  a  plan  of 
escape.  Upon  this  state  of  facts  the  trial 
judge  nonsuited  the  plaintiff,  stating  this  aa 
nis  reason  for  so  doing :  ^'I  cannot  see  my 
way  clear  to  say  that  a  carrying  company  fa 
responsible  to  persons  who  take  that  part  of 
the  gang  plank  as  against  accidents  occur- 
ring from  incidents  of  this  character.  I  do- 
not  see,  if  that  were  to  be  the  rule  at  law, 
how  a  carrying  corporation  could  ever,  by 
any  amount  of  excessive  care  in  the  provision 
for  the  safety  of  passengers,  insure  themselves 
against  passengers  who  choose  to  go  into  those 
places. "  The  judgment  now  questioned  was- 
entered  upon  postea  from  the  circuit. 

Mr.  John  W.  Wesoott  for  plaintiff  io^ 
error. 

Mr.  Samuel  H«  Grey  for  defendant  ii» 
error. 

McOill*  Oh.,  delivered  the  opinion  of  the 
court : 

The  proofs  satisfactoriljr  establish  that  the 
plaintiff  was  practically  invited  by  the  de- 
fendant's employes  to  pass  from  the  boat  by 
the  vehicle  way.  The  northerly  passenger 
exit  was  closed.  The  southerly  exit  was  nar- 
row. When  the  boat  was  made  fast  to  the 
bridge,  although  there  were  no  animals  or 
vehicles  upon  it,  a  gan^  plank  or  slide  was- 
drawn  to  it  from  the  bridge,  and  the  vehicle 
way  gate,  behind  which  tnere  was  a  waiting 
crowd,  was  thrown  open,  as  though  a  signal 
to  the  crowd  to  pass  off  that  way.  The  plain- 
tiff was  among  the  first  of  those  who  availed 
themselves  of  this  offered  exit.  The  use  for 
which  the  way  he  took  was  designed  was  the 
transfer  of  controlled  animals  and  vehicles  to- 
and  from  the  boat.  Passage  over  it  brought 
to  him  knowledge  of  its  customary  use,  and 
suggested  a  prudent  watchfulness  against  the 
dangers  attendant  upon  that  use.  In  other 
words,  it  was  a  place  of  obvious  danger  froio- 
a  certain  use,  against  which  it  was  the  plain- 
tiff's duty  to  guard,  and  the  invitation  to- 
pass  that  way  did  not  absolve  him  from  the 
reasonable  performance  of  his  duty  in  this- 
respect.  But  the  duty  did  not  extend  to  dan- 
gers from  causes  ab  eadra  that  use,  such  as- 
the  rapid,  uncontrolled  career  of  a  wild  horse, 
whose  course  was  undirected,  irregular,  and 
regardless  of  any  way,  and  who,  as  he  madly 
ran  at  random,  happened  to  spring  over  the 
end  of  the  bow  to  the  place  where  the  plain- 
tiff was  injured. 

We  think  that  it  was  not  the  plaintiff'^ 
duty  to  anticipate  use  of  the  driveway  by  % 
runaway  horse  of  the  defendant,  and,  speak- 
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iDff  wlth'more  particularity,  to  anticipate  the 
bolting  of  sacn  a  horse  over  the  end  of  the 
bow  into  the  driyeway.  I  am  satisfied  that 
tiiis  case  is  within  the  reasoning  of  the  well- 
considered  case  of  Ifew  York,  X.  E.  A  W. 
B.  Co.  ▼.  BaU,  58  N.  J.  L.  288,  which  can- 
not  fail  to  elicit  approval.    It  is  not  per- 


ceived that  there  was  negligence  npon  tha 
part  of  the  plaintiff  which  contributed  to  the 
injurv  of  which  he  complains ;  hence  we  are 
of  opinion  that  he  was  improperly  nonsuited. 
Ths  Judgment  hdow  mvst  be  revereed,  that  % 
vefiire  de  novo  may  issue. 
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John  H.  RILEY  et  al.,  AppU., 
John  M.  CARTER  et  al. 
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1.  A  snrviTinfir  _ 
■■frignment  of  aU  theestateof  tbel&te 
flrm  for  oredltors  If  he  does  not  in  so  doiiiK 
▼lolate  any  statutory  provteiona. 

S*  The  lon&cjr  9f  m  snrviTinfir  partner 
does  not  make  a  deed  of  all  the  estate  of  the  late 
flrm  void,  bat  merely  makes  it  voidable. 

8*  Creditors  may*  nnleMi  restrained  bgr 
etatote*  raise  the  objection  that  their 
debtor  was  fiofi  compos  menCis  for  the  purpose  of 
avoidinff  his  assigDment  for  beaeflt  of  creditors. 

4*  An  assiifnment  for  the  benefit  of  his 
'^creditors**  bgr  a  person  in  his  own 
rifl^ht  and  as  sarriTinfif  partner*  of  all 
partoershlp  and  individual  property  Is  to  be  oon- 
•fdered  as  an  asrisnment  of  the  partnership 
property  for  the  benefit  of  partnership  creditors 
and  of  separate  property  for  the  benefit  of  sepa^ 
rate  creditors. 


6«  Tlie  leg^alelfeet  of  two  deeds  ezeeat*. 
ed  in  dnplieate  and  in  all  wwftntlal  respects' 
ezacUy  the  same,  assigning  property  for  credit- 
ors. iB  the  same  as  that  of  a  single  deed. 

6«  A  oomplaint  alle|gin||^  that  a  deed 
was  made  with  ^^intent"  to  delay'^ 
hinder*  and  delHkad  creditors*  and  i» 
therefore  void,  snfllciently  alleges  the  fraudu- 
lent character  of  the  deed  as  a  fact  which  is  ad- 
mitted by  a  demurrer  and  is  not  an  allegation  of 
a  conclusion. 

7.  A  deed  assi^rnini^  fbr  creditors  all 
the  *' property,  estate*  and  assets^ 
whatsoeyer  of  a  late  firm  sufficiently  conveys  ali 
the  real  estate  of  the  flrm  whether  standing  la 
the  name  of  the  firm  or  of  the  individual  part* 
ners  or  either  of  them. 

8.  The  ri^ht  of  the  creditors  of  an  in» 
solvent  to  select  the  assigrnee  under  the 
Maryland  Insolvent  Law  by  insolvent  proceed- 
ings begun  within  four  months  after  the  com- 
mission of  an  act  of  insolvency,  cannot  be  de- 
feated by  a  deed  executed  within  that  time 
assigning  for  creditors  all  the  estate  of  the  in- 
solvent to  a  trustee  selected  by  himself. 


NOTS.— FoUdfty  of  a  deed  made  by  an  inaane 
pcrsofk 

Although  It  seems  to  have  been  at  one  time  held 
In  England  that  an  insane  person  could  not  stultify 
himseir  by  setting  up  his  own  insanity  to  avoid  a 
deed  made  by  him  while  insane,  this  doctrine  is  not 
upheld  by  later  English  decisions,  and  it  has  been 
fully  repudiated  in  the  United  States. 

It  has  been  expressly  repudiated  in  McCreight  v. 
Aiken,  Bice,  L.  66:  Webster  v.  Woodford,  8  Day,  BO; 
Bensell  y.  Chancellor,  6  Whart.  370, 84  Am.  Dec  66L 

And  at  lesst  by  implication  in  a  very  large  num- 
ber of  other  decisions. 

It  is  the  settled  law  in  nearly  all  American 
oourts  that  the  deed  of  a  lunatic  who  has  not  been 
placed  under  guardianship  is  not  absolutely  void, 
bat  merely  voidable.  Hovey  t.  Hobeon,  68  Me. 
451, 80  Am.  Deo.  706;  Hovey  v.  Chase,  &S3  Me.  804, 83 
Am.  Deo.  614;  Arnold  v.  Richmond  Iron  Works,  1 
Gray.  484;  Wait  v.  Maxwell,  5  Pick.  S17, 16  Am.  Dec. 
801;  AlUs  V.  Billings,  6  Met.  415,  80  Am.  Dea  744: 
Howe  V.  Howe,  90  Mass.  08;  Beaver  v.  Phelps,  11 
Pick.  804, 28  AuL  Dec.  872;  Den  V.  Moore,  5  N.  J.  L.  470; 
Breokenrldge  v.  Ormsby,  1  J.  J.  Bfarsh.  245, 10  Am. 
Deo.  71;  Cribben  v.  Maxwell,  84  Kan.  8. 65  Am.  Rep. 
S88;  Riggan  v.  Green,  80  N.  a  236, 80  Am.  Rep.  77; 
Be  8Uver*s  Estate,  6  Rawle.  Ill,  28  Am.  Dec.  645; 
Tauger  v.  Skinner,  14  N.  J.  Bq.  880:  Copenrath  v. 
Klenby,  88  Ind.  18;  Freed  v.  Brown,  66  Ind.  810; 
Grouse  v.Holman,  19  Ind.  80;  Somers  v.  Pumphrey, 
S4  Ind.  281:  Flay  v.  Burditt,  81  Ind.  488, 42  Am.  Rep. 
142;  Sohufl  v.  Ransom,  70  Ind.  458:  Mosselman  v. 
▼.  Cravens,  47  Ind.  1;  Boyer  v.  Berryman,  128  Ind. 
4S1;  Jackson  v.  Gumaer,  2  Cow.  662;  Ingraham  v. 
Baldwin, ON.T. 46;  Key  v.Davis,  1  Md.  88;  Baton 
▼.  Baton,  87  M.  J.  Ifa  106, 18  Am.  Rep.  717;  Pearson  v. 
Oox,  71  Tax.  246;  Canfleld  v.  Fairbanks,  68  Barb. 
46I:  Cook  V.Parker, 4 Phila. 265. 
10  L.  R.  A. 


As  against  the  great  number  of  the  above  au- 
thorities, there  is  but  little  to  contradict  them.  Ini 
Van  Deusen  v.  Sweet,  61  N.  Y,  884,  holding  that 
evidence  was  admissible  in  an  action  of  ejectment 
to  show  that  the  grantor  was  non  compoe  mentie,  it 
was  declared  that  a  deed  by  such  a  pemon  was. 
void.  This  decision  was  rendered  by  the  commis- 
sion of  appeals  and  was  followed  by  the  supreme 
court  in  Goodyear  v.  Adams,  24  N.  Y.  8.  R.  31,  in 
which  the  court  seems  to  doubt  the  correctness  of 
the  decision  but  says  It  does  not  seem  to  have  beea 
overruled. 

In  Aldrich  v.  Bailey,  182  K.  Y.  85.  the  question 
was  presented  but  not  decided:  the  court  assuming 
for  the  purposes  of  that  case  that  the  doctrine  of 
Van  Deusen  v.  Sweet,  supra,  was  correct. 

A  later  decision  by  the  supreme  court  is,  how. 
ever,  directly  in  point  holding  that  by  the  weight 
of  authority  the  deed  is  absolutely  void,  and  that 
It  would  be  no  defense  in  action  of  ejectment 
brought  by  the  committee  of  the  lunatic.  Brown. 
V.  Miles,  61  Hun,  468. 

In  Dexter  v.  Hall,  82  G.  8. 15  Wall.  24, 21 L.  ed.  78,. 
a  power  of  attorney  executed  by  a  lunatic  is  held 
to  be  absolutely  void. 

In  Kennedy  v.  Marrast,  40  Ala.  161,  a  lunatic's 
deed  is  said  to  be  void,  but  the  actual  decision  was- 
that  his  heirs  might  set  it  aside. 

The  same  doctrine  is  declared  in  Sullivan  v. 
Flynn,  20  Wssh.  L.  Rep.  180. 

In  Parley  v.  Parker,  6  Or.  106,  the  court  says  in 
reference  to  such  decisions:  **As  we  understand 
these  decisions,  they  mean  simply  that  a  deed 
regular  on  its  face  wUl  be  declared  void  whenev<!r 
the  testimony  submitted  shows  that  the  person  ex- 
ecuting it  was,  at  the  time  of  Its  execution,  non 
compos  tnentfs.** 

In  Massachusetts,  under  Gen.  Stat,,  ohap.  106, 1 8,. 


See  also  40  L.  R.  A.  250;  42  L.  R.  A.  745;  43  L.  R.  A.  806. 
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9.  An  action  bjr  m  tmstee  in  inaolTonoj 
to  set  aside  a  Tolontary  aosig^nment  by 

the  insolvent  must  be  brought  within  a  reasona- 
ble time  after  he  has  qualified. 

(Januaiy  IB,  1888.) 

APPEAL  by  complainants  from  a  decree  of 
the  Circuit  Court  of  Baltimore  City  in 
favor  of  defendants  in  a  proceedins  brought 
to  set  aside  an  assignment  for  benefit  of  end- 
Itors.     Remanded  far  further  proceedings. 

The  facts  are  statea  in  the  opinion. 

Argued  before  Alvey,  Gh.  J.,  and  Bryan, 
Fowler,  McSherry,  Page,  Briscoe  and  Roberts, 
JJ. 

Messri.  Sanmel  Snowdeo,  Hichard  8« 
Cnlbreth  and  William  J.  O'Brien,  Jr., 
tor  appellants: 

The  Legislature  by  the  enactment  of  the  Act 
of  1880,  chap.  173,  changed  the  whole  system 
of  Insolvency,  so  that  preferences  were  entirely 
abolished,  as  also  separate  assignments  making 
'  preferences,  which  were  in  fact  only  another 
form  of  preference. 

Art.  47.  §  22;  Md.  Act  1890.  chap.  864. 

Since  then  the  Insolvent  Law  has,  by  Its 
•stringent  provisions  against  fraudulent  prefer- 
ences, and  the  enactment  of  the  involuntary 
insolvency  clause,  made  it  absolutely  incum- 
bent on  a  man  in  failing  circumstances  to 
-either  take  the  benefit  of  the  Insolvent  Law  or 
€l8c  be  forced  to  avail  himself  of  its  provisions, 
and  thus  to  devote  all  his  property  to  the  pay- 
ment of  his  creditors. 

Art.  47,  §  22. 


No  assignment  of  a  part  of  his  own  proper^, 
or  of  partnership  property,  will  now  gratify  tibe 
requirements  of  the  law. 

Second  Nat.  Bank  of  Baltimore  r,  WilUng, 
86  Md.  814 ;  Gator  v.  Martin,  57  Md.  400 ; 
Bump,  Fraud.  Con  v.  §  892:  New  York  Nat. 
Park  Bank  v.  Lanahan,  60  Md.  479. 

In  order  to  be  valid,  a  deed  of  assignment 
must  on  its  face  convey  and  assign  to  the 
trustee  all  the  property  of  the  grantor,  and  if 
he  be  a  surTivine  partner,  then  all  the  interest 
of  the  deceased  partner  in  the  partnership 
property,  and  all  the  individual  property  of 
such  deceased  partner. 

2  Poe,  Pleading,  g  808;  New  York  Nat.  Park 
Bank  v.  Lanakan,  supra. 

As  was  always  the  case  with  deeds  making 
preferences. 

Jiaughlin  ▼.  Tyter,  47  Md.  545 ;  Loney  y. 
Baylp,  45  Md.  448;  Oitizene  F.  M.  db  L.  Ins. 
Oo.  V.  WaUis,  28  Md.  173;  FerraU  v.  Famen, 
67  Md.  76. 

As  a  deed  of  this  kind  must  upon  Its  face 
convey  everv  species  of  property  which  miffbt 
belong  to  all  or  any  of  the  debtors,  a  consider- 
ation of  such  property  as  this  deed  does  not 
convey,  will  show  beyond  question  that  the 
deed  in  this  case  cannot  be  brought  within  the 
rule,  and  that  it  is  impossible  for  a  surviving 
partner  to  vest  the  title  to  all  the  property  in 
the  trustee.  The  title  to  the  coi>artnersb{p 
real  estate  does  not  vest  in  the  surviving  part- 
ner but  descends  to  the  heirs  of  the  deceiased 
partner. 

Ooodburn  v.  Stevens,  5  Gill,  1 ;  Ebert  ▼.  Ebert, 
6  Md.  857. 


requirhi£r  the  consent  of  a  jvL6ge  to  a  oonvejranoe 
•of  laud  by  a  married  woman  if  her  husband,  hy 
reason  of  Insanity,  or  lyther  specified  causes,  is  un- 
able to  join  with  her  In  the  deed,  or  give  his  con- 
isent  in  writing,  a  deed  by  an  insane  man  and  his 
wife  of  her  land  is  void  and  not  merely  voidable. 
Le?gate  v.  Clark,  Ul  Mass.  808. 

A  deed  is  held  to  be  a  contract  within  the  mean- 
ing of  111.  Bev.  Stat.  1874,  M 14, 15,  making  oontraots 
of  lunatics  after  inquisition  void  as  against  the  lu- 
natic and  his  estate,  but  that  those  made  before  the 
finding  of  lunacy  may  be  avoided  except  in  favor 
•of  a  person  fraudulently  making  the  same.  Bum- 
ham  V.  Kid  well,  113  HI.  4S6. 

The  Indiana  statute  declaring  that  every  oon- 
-tract  or  conveyance  made  by  a  person  of  unsound 
mind  shall  be  void  is  held  not  applicable  to  a  deed 
made  before  the  grantor  had  been  adjudged  in- 
«ane.    Musseiman  v.  Cravens,  47  Ind.  1. 

In  Louisiana,  knowledge  of  the  insanity  of  a 
person,  not  under  guardianship,  is  necessary  in 
■order  to  make  his  deed  or  contract  invalid.  Stook- 
meyer  v.  Tobin,189  U.  8. 176, 86L.  ed.128.       ^ 

Deed  hy  inaane  person  when  under  Quardianship. 

When  an  Insane  person  has  been  adjudicated  to 
be  such  and  placed  under  guardianship  his  deed  is 
held  to  l>e  absolutely  void.  Bannells  v.  Gtomer,  80 
Mo.  474;  Wait  v.  Maxwell,  5  Pick.  217, 16  Am.  Dec. 
1191;  Fitzhugh  v.  Wilcox,  12  Barb.  236;  Hovey  v. 
Hobson.  58  Me.  451, 80  Am.  Deo.  705 ;  Van  Deusen  v. 
Sweet,  51  N.  Y.  878 :  BIston  v.  Jasper,  45  Tex.  409 : 
Sogers  V.  Walker,  6  Pa.  871, 47  Am.  Deo.  470;  Cop- 
•enmth  v.  Kienby,  81  Ind.  18. 

This  is  the  rule  although  his  conservator  given 
•consent  to  the  deed,  where  no  consent  is  ob- 
tained from  the  court.  Grlswold  v.  Butler,  8  Conn. 
231. 
19L.R.A. 


This  rule  was  applied  also  to  a  deed  by  an  habit- 
ual drunkard  after  proceedings  to  establish  his  in- 
oompetency  had  been  begun  and  were  known  by 
the  grantee.   Grlswold  v.  Miller,  15  Barb.  5S4. 

The  exact  elfeot  of  a  deed  by  an  insane  person  it 
not  definitely  established.  It  is  said  in  some  oases 
that  such  a  deed  is  Inelfectual  to  convey  title  unless 
it  is  confirmed  by  the  grantor  himself,  when  of 
sound  mind,  or  by  his  legally  constituted  guardian, 
or  by  his  heirs  or  devisees.  Gibson  v.  Soper,  8 
Gray,  279,  08  Am.  Dec  414;  Valpey  v.  Bea,  ISO 
Mass.  884 :  Rogers  v.  filackwell,  49  Mich.  192. 

Therefore  no  entry  or  act  to  avoid  the  deed  is 
necessary  in  order  to  sustain  a  writ  of  entry  by  a 
Judgment  creditor  of  a  devisee,  where  the  tenant 
had  taken  a  ooveyanoe  from  testator  after  he  had 
become  insane.    Valpey  v.  Bea,  supra. 

But,  on  the  other  hand.  In  Schuff  v.  Bansom,  79 
Ind.  468,  it  is  held  that  an  action  by  heirs  to  set 
aside  a  deed  of  their  insane  grantor  cannot  be 
maintained  unless  some  act  disalBrming  the  deed 
has  been  done  before  oommenclng  suit. 

The  intention  to  ratify  a  deed  made  during  in- 
sanity may  be  inferred  from  failure  to  do  any  acts 
toward  disafflrmanoe  after beooming  sane.  Arnold 
V.  Biohmond  Iron  Works,  1  Gray,  484. 

Batification  or  disaffirmance  may  be  shown  by 
any  acts  which  clearly  indicate  an  intention  to  rat- 
ify or  annul  a  deed  made  during  insanity.  Howe 
V.  Howe,  99  BCass.  98. 

A  subsequent  deed  made  by  a  person  after  be- 
coming sane  will  constitute  a  disaffirmance  of  a 
deed  made  by  him  during  insanity.  Bond  v.  Bond, 
7AUen,l. 

If  the  second  deed  is  placed  on  veoord  a  aubee- 
quent  parol  ratification  of  the  first  deed  will  not 
firive  It  preference  over  the  seoond.   UML 

Long  acquiescence  after  restoration  to  sanity  may 
amount  to  confirmation  of  a  deed  made  while  tlie 
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The  indiTidaal  property  of  Andrew  L  Nich- 
olson, is  not  conveyed  by  the  deed. 

The  administrator  does  not  represent  the 
•creditors  but  the  deceased. 

Kinnemon  v.  Miller,  2  Md.  Ch.  408. 

There  were  two  deeds  of  trust  made  simul- 
^neously — one  of  them  was  recorded  in  Balti- 
more county — ^the  other  was  acknowledged 
«nd  recorded  in  Baltimore  city.  The  grantor 
lived  in  Baltimore  county.  Under  the  statute 
oio  title  vested  until  the  bond  was  filed. 

Md.  Code.  art.  16,  gg  205-210 ;  Stiefel  y. 
Barton,  73  Md.  406. 

Therefore  the  deed  recorded  in  Baltimore 
•county  did  not  vest  the  title  to  real  estate  in 
Baltimore  citv,  and  the  deed  recorded  in  Balti- 
more city  did  not  pass  any  property  in  Balti- 
more county.  6o  tibat  neither  deed  vested  the 
whole  property  in  the  trustees,  and  it  is  im- 
possible to  put  the  two  together  and  make  one 
-valid  deed  out  of  two  bad  ones. 

These  deeds  did  not  vest  the  title  to  the  real 
■estate  of  the  copartnership  nor  the  individual 
property  of  Ajidrew  L  Nicholson,  neither  the 
real  nor  personal  to  the  trustee,  and  therefore 
the  deeds  did  not  oonvev  all  the  properly  of 
the  copartners.  The  deeds  then,  by  their 
:terms.  operate  to  delav,  hinder,  and  defraud 
the  creditors  of  Nicholson  &  Sons,  and  the  in- 
tent to  do  so  must  be  imputed  to  the  parties 
«nd  will  be  presumed. 

Whedbee  v.  Btemirt,  40  Md.  414;  Price  ▼. 
FiUer,  44  Md.  521;  Sehuman  ▼.  Peddicord,  60 
Jid.  568;  Main  v.  Lynch,  54  Md.'  672;  Bartoitz 
T.  Ellinger,  81  Md.  492. 

It  is  not  necessary  to  allege  the  particular 


facts  and  circumstances  from  which  the  intent 
may  be  deduced.  The  general  allegation  of 
intent  to  delay,  hinder,  and  defraud,  as  alleged 
in  the  bill,  is' sufficient,  and  this  is  admitted  by 
the  demurrer. 

Story.  Eq.  PI.  10th  ed.  §  252,  note  5,  and 
authorities  there  cited,  especially  Clark  v. 
Pierian,  2  Atk.  887. 

If  the  assignor  has,  within  four  months 
subsequent  to  an  act  of  insolvency,  been  ad- 
judged an  insolvent,  then  such  an  assignment 
18  condemned  by  the  Insolvent  Law. 

2Md.  Code,  art.  47,  ^^  8, 17, 22,  24:  Md.  Act 
1890.  chap.  864,  §  14;  CaetUberg  v.  Whed&r,  68 
Md.  280;  Bump,  Bankruptcy,  p.  428;  Bankrupt 
Act,  §  89. 

Tlie  recognition  of  general  deeds  by  the  law 
excludes  the  idea  of  assignments  of  part  of  the 
property.  So  exceedinglv  strict  is  the  con- 
struction that  even  a  small  fee  for  drawing  the 
deed  avoids  the  assignment. 

Wolfeheim&r  v.  Eimnus,  64  Md.  280. 

If  the  keeping  back  such  a  small  sum  makes 
such  a  preference  as  avoids  the  deed,  how  much 
more  ought  the  leaving  out  the  property  of  one 
partner,  and  allowing  it  to  be  seized  by  other 
creditors,  make  a  preference  in  their  favor. 
For  preferences  are  void,  ''howsoever  the  same 
may  be  made."  ' 

Md.  Act  1890,  chap.  864. 

A  deed  of  trust  is  a  deed  of  bargain  and  sale. 
The  deed  of  bargain  and  sale  of  alunatic  is  not 
voidable  merely,  but  absolutely  void. 

Dexter  v.  Hale,  82  U.  S.  15  Wall.  9.  21  L.  ed. 
78;  Owinm^e  Caee,  1  Bland,  Ch.  870;  C<nru?9 
Case,  2  Bland,  Ch.  490. 


grantor  was  of  uusoond  mind.  Jones  v.  Evans,  7 
Dana,  96. 

Tbe  grantee  oannot  repudiate  a  deed  because  of 
the  grantor's  Insanity.  Howe  v.  Howe,  tfupra, 
This  proposition  Is  declared  although  perhaps  not 
uecessariiy  decided  In  the  above  case,  and  is  as- 
hamed in  many  other  cases  to  be  law. 

The  acceptance  of  consideration  by  an  Insane 
4STaotor  after  be  becomes  sane  constitutes  an  af- 
ilrmanoeof  the  deed.  Bond  v.  Bond,  supra;  Ar- 
nold V.  Richmond  Iron  Works.  1  Oray,  434. 

Acts  of  confirmation  to  establish  a  deed  made 
during  insanity  must  show  an  Intention  to  confirm 
it  with  knowledge  of  its  character  and  of  the  fact 
that  it  Vas  voidable.  Eatoii  v.  Eaton,  87  N.  J.  L. 
108, 18  Am.  fiep.  717. 

BuUrration  of  eongideraUon. 

The  caaes  are  in  conflict  as  to  the  neoeflslty  of  re- 
storing the  consideration  in  order  to  disaflirm  a 
4eed  because  of  the  grantor*s  insanity.  Some 
4»0ee  hold  that  such  restoration  is  not  necessary. 
Hovey  v.  Hobson.  88  Me.  4fi8.  80  Am.  Dec.  705: 
Flanders  v.  Davis.  19  N.  H.  180 ;  Gibson  v.  Soper.  6 
<alray,  270, 08  Am.  Dec  414 ;  Breckenridge  v.  Orms- 
4by,  IJ.  J.  Marsh.  24fi,  10  Am.  Dec.  71. 

Tbis  rule  is  applied  to  the  disaffirmance  of  a  con- 
^ract  to  convey  made  during  incompetency.  Bein- 
ioker  V.  Smith.  2  Harr.  &  J.  42L 

But  it  is  said  in  Flanders  v.  Davis,  mtpra,  that 
-there  might  be  circumstances  which  would  make 
the  estate  of  an  insane  person  liable  to  repay  the 
ooosideratlon  although  this  would  not  make  the 
restoration  thereof  by  the  heir  a  condition  preoe- 
.dent  to  claiming  the  land. 

So  in  G  ibson  v.  Soper,  supra,  it  is  held  that  the  re- 
tention of  the  consideration  by  the  grantor,  if  he 
«till  has  it,  might  be  held  an  affirmance  of  the 


But  a  larger  number  or  decisions  declare  that  & 
deed  oannot  bo  set  aside  on  the  ground  of  tbe 
grantor*8  incompetency  where  it  has  been  takea 
by  one  who  acted  in  good  faith  without  any  knowi-t 
edge  of  the  Insanity  unless  the  consideration  is 
refunded  or  the  other  pcurty  placed  in  statu  quo. 
More  V.  Oalkina,  86  GaL  177;  Bumbam  v.  KldweU« 
118  IlL  425  ;  Scanlan  v.  Cobb.  86  Dl.  296;  Eaton  v. 
Eaton.  87  N.  J.  L.  106, 18  Am.  Rep.  717;  Lincoln  v. 
Buckma8ter,82Vt.  662;  Oarr  v.  HoUiday.  40  N.  C. 
167 ;  Yauger  v.  Skinner.  14  N.  J.  Eq.  880;  Arnold  v. 
Richmond  Iron  Works.  1  Gray,  iH;  Ashcraft  v* 
De  Armond,  44  Iowa.  220 ;  Behren^  v.  McKenzie, 
28  Iowa,  838,  02  Am.  Dec.  428 ;  Rush  v.  Fenton.  14 
Bush,  400. 20  Am.  Rep.  418;  Riggan  v.  Green.  80  N. 
C.  2B6, 80  Am.  Rep.  77;  Boyer  v.fierry man,128  Ind.45L. 

In  Addison  v.  Dawson,  2  Yem.  678,  the  purchase 
of  property  at  an  inadequate  price  was  allowed  to 
stand  as  security  for  the  money  paid. 

Altbough  if  the  consideration  received  by  an  in- 
sane grantor  was  neither  necessary  nor  beneficial 
to  him  but  was  merely  a  benefit  to  athird  person  a 
rescission  of  the  conveyance  by  his  heirs  after  his 
death  may  be  made  without  restoring  the  consid- 
eration,  notwithstanding  the  grantee  had  acted 
without  knowledge  of  his  incapacity.  Physio- 
Medical  OoUege  V.  Wilkinson,  108  Ind.  814. 

The  court  will  do  equity  between  the  parties  on 
permitting  a  recovery  of  the  land  from  one  who 
had  taken  it  under  a  oontract  and  a  subsequent 
deed  from  an  insane  person,  and  the  equitable  Ju- 
risdiction of  the  court  will  be  exercised  to  consider 
what  relief  the  defendant  is  entitled  to.  Brown  v. 
Miles,  61  Hun,  463.  This  was  held  in  a  case  which 
declared  that  such  a  deed  was  at»olutely  void. 

A  deed  by  an  insane  person  to  his  son  carrying 
out  a  parol  agreement  to  convey  in  consideration 
of  services  will  be  set  aside  only  on  equitable  terma. 
Oanfield  v.  Fairbanks,  63  Barb.  4fiL 


19L.RA. 


Mabtland  Coubt  of  Appbalb. 


Jam.; 


Tbe  deed  of  bargain  and  sale  being  void,  and 
not  voidable  merely,  his  heir  and  all  others  may 
assert  its  nnlliiy. 

Dexter  y.  Hall,  supra;  Beam  t.  Eoran,  52 
Md.  610. 

Tbe  eettuii  que  trust  who  are  delayed  have 
a  ri^bt  to  invoke  a  conrt  of  eauity  to  interfere 
in  their  behalf,  by  setting  aside  the  deed  and 
devoting  the  property  to  the  payment  of  their 
debts. 

Havgh  y.  MauUby,  68  Md.  428. 

^es9r9.  William  A.  Fisher  and  John 
Watson,  Jr.,  for  appellees: 

If  Johns  H.  R.  Nicholson  was  a  lunatic,  the 
deed  would  be  at  most  voidable,  not  void,  and 
it  could  be  avoided  only  by  a  person  who  is  in 
privity  with  the  grantor,  and  by  a  proceeding 
taken  directly  for  tbe  purpose. 

Key  V.  Davis,  1  Md.  48;  Jackson  Y.  Oumaer, 
2  Cow.  552;  JsAMm  v.  Horan,  supra;  AUis  v. 
Billings,  6  Met.  415.  89  Am.  Dec.  744;  Arnold 
v.  Richmond  Iron  Works,  1  Gray,  484. 

The  deed  in  question  was  one  beneficial  to 
the  lunstic,  and  in  pursuance  of  a  duty  which 
be  owed  to  the  creditors,  and  it  would  not. 
therefore,  be  set  aside  even  at  the  instance  of 
persons  in  privity  with  him. 

McCormtek  v.  Littler,  86  111.  62;  Scanlan  y. 
Cobb,  85  111.  296;  1  Addison,  €ont.  *149. 

Under  no  circumstances  could  creditors  pos- 
sess tbe  right  to  object  to  the  deed  in  the  ab- 
sence of  some  fraud  upon  their  rights. 

Creditors  are  not  privies. 

Zouek  V.  Birsfms,  8  Burr.  1804. 

Jjord  Coke's  division  of  privies  is  (a)  in  blood; 
(b)  in  estate;  (c)  in  law. 

1  Taylor,  Ev.  6th  Eng.  ed.  §g  77,  712;  1 
GreenLEv.  g  189;  Carrier  y.  ^ar«,  4  Allen, 887. 


Even  a  Judgment  creditor  has  no  jus  in  ru 

Freeman,  Jadgm.  §  888;  Coombe  v.  Jor^ 
dan,  8  Bland,  Oh.  297,  22  Am.  Dec  286;  Esek^ 
bach  V.  PitU,  6  Md.  77. 

A  creditor  could  not  file  his  bill  to  set  aside- 
a  conveyance  by  a  debtor  as  fraudulent  until 
he  had  procuied  a  Judgment.  No  creditor 
can  be  said  to  be  hindered  until  the  debtor'a 
property  is  withdrawn  from  the  payment  of 
his  debta 

Bump,  Fraud.  Oonv.  pp.  521-528;  Griffith  y. 
Fredartck  County  Bank,  6  Gill  &  J.  488;  Kalk^ 
man  v.  McElderry,  16  Md.  68;  FerraU  y. 
Farnen,  67  Md.  bl. 

There  is  no  dotibt  of  the  right  of  the  survfY* 
ing  partner  to  execute  the  deed. 

QahU  V.  Williams,  59  Md.  52;  WiUiams  y. 
Whsdon,  109  N.  Y.  886;  Bhnenon  v.  Senter,  11» 
U.  8.  8,  80  L.  ed.  49. 

The  averment  that  the  deed  was  made  with 
intent  to  hinder,  delay,  and  defraud,  lends  no 
additional  force  to  the  bill. 

Such  a  mode  of  averment  is  not  snffldeni. 

Blondheim  v.  Moore,  11  Md.  866. 

The  intent  mentioned  may  have  been,  and 
the  contract  indicates  that  it  was,  the  intent  of 
the  grantor  only.  It  must  extend  to  an  inclu- 
sion of  the  trustees  in  the  fraudulent  purpoeeu. 

FerraU  v.  Farnen,  67  Md.  81. 

The  subsequent  adjudication  of  tbe  insolv- 
ency of  the  grantor  cannot  affect  the  rights  of 
the  grautees  under  the  deed. 

Sections  14  and  22  of  article  47  of  the  Publi& 
General  Laws  recognize  fullv  tbe  validity  of 
fair  deeds  for  tbe  equal  benefit  of  creditors. 

They  are  favorites  of  equity. 

FerraU  v.  Farnen,  and  Ealkman  v.  MeBl' 
derry,  supra. 


EveD  tbousrb  the  grantor*B  Insanity  was  known 
to  the  ff  ran  tee  at  the  time  of  tbe  cooveyaDce.  res- 
titution is  not  In  all  cases  neoessary  to  a  dteafflrm- 
ance,  but  tbe  court  will  do  equity  between  tbe 
pnrtlea.    Crawford  v.  Soovell,  94  Pa.  48, 89  Am.  Bep. 

res. 

Tbe  refunding  of  money  paid  for  a  mortgage  by 
a  bona  tide  purchaser  is  not  necessary  in  order  to 
avoid  it  for  Insanity  of  the  mortgagor  where  it  was 
given  without  conslderatioD,  as  there  was  nothing 
received  which  could  be  refunded.  Hull  v.  Louth, 
109  lud.  815. 

Tbe  doctrine  that  dealings  with  an  insane  per- 
son wiU  not  be  set  aside  against  those  who  have 
dealt  with  him  supposing  him  to  be  competent, 
does  not  apply  to  a  deed  by  a  lunatic  altering  the 
provisions  of  a  settlement,  as  in  a  case  where  an 
attempt  was  made  to  bar  an  entail  under  a  power 
of  attorney  from  an  insane  person  by  procuring 
his  admiMiOD  as  tenant  in  tall,  then  maki^  a 
suiTender  and  taking  a  readmission  in  fee.  Billott 
V.  Ince,  7  DeG.  M.  ft  0. 475. 

If  restoration  cannot  be  made  tbe  court  may  re- 
fuse to  set  aside  the  deed  where  it  was  taken  with- 
out knowledge  of  the  grantor's  insanity  and  no 
advantage  was  taken  of  his  condition.  Oarr  v. 
Holiiday,  40  N.  0.187. 

This  rule  has  heen  applied  in  various  executed 
contracts  other  tban  deeds.  Niell  v.  Morley,  9  Yes. 
Jr.  478;  Molton  v.  Camroux,  2  Bxch.  487;  Beats  v. 
See,  10  Pa.  55,  49  Am.  Dec  678 ;  Lancaster  Oounly 
Nat.  Bank  v.  Moore.  78  Pa.  414, 21  Am.  Bep.  Zi; 
Wilder  V.  Weakley,  84  Ind.  181;  Dane  v.  KlrkwalU 
8  Car.  ft  P.  679. 

This  is  also  declared  to  be  the  law  of  executed 
oontraots  In  Gorbit  v.  Smith,  7  Iowa,  00,  71  Am. 
19L.R.A. 


Dea  481 ;  Behrens  v.  MoKenzie,  28  Iowa,  837, 98  Anu 
Dec.  428. 

So  the  mere  Insanity  of  a  mortgagor  to  whon» 
money  was  honestly  paid  on  the  mortgage  will  not 
defeat  the  mortgage.  Campbell  v.  H ooper,  8  8ma]» 
ft  G.  158, 24  L.  J.  Ch.  644.  citing  the  unreported  case 
of  KirkweU  v.  Flight,  in  which  such  a  mort«ag» 
was  allowed  to  stand  as  security  for  money  actual- 
]y  advanced. 

Ri(flits  of  bona  JUfe  pureTUuers. 

Some  courts  hold  that  a  purchaser  of  land  Id 
good  faith  for  Its  full  value  will  not  be  depfived  of 
it  b^  reason  of  the  insanity  of  a  prior  grantor, 
where  he  cannot  be  placed  in  Mitalbu  gtto.  Ashcraft  v» 
De  Armond,  44  Iowa,  229 ;  Odom  v.  Biddick,  7  L.  B» 
A.  118, 104  N.C.  515. 

And  a  grantee  of  a  bona  fide  purchaser  succeeds 
to  the  latter*s  rights  and  is  not  affected  by  his  own 
knowledge  of  the  insanity  of  a  prior  grantor. 
Ashcraft  v.  DeArmond,  supra. 

But  on  the  other  hand,  it  was  held  in  Huvey  v. 
Hob8on,68Me.46t  89  Am.  I>ea7t)6,thatthe  right  to 
avoid  the  deed  of  an  Insane  person  is  superior  to> 
all  equities  of  other  persons  and  may  be  exercised 
even  against  bona  fide  purchasers  from  the 
grantee.  So  in  Bogen  v.  Bla«kwell,  49  Mich.  IflS;. 
mortgagees  standing  in  the  relation  of  bona  tide 
purohasera  under  a  deed  by  an  Insane  person  were 
denied  protection. 

And  in  Hull  v.  Loutli,  109  Ind.  815,  a  bona  lldA^ 
purchaser  of  a  mortgage  given  by  an  insane  perMA 
without  consideration  is  held  not  to  be  protected* 

TFTkoinavdlsa^lrm. 
Not  only  can  a  grantor  Ums^  or  oonservator 
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Roberts,  J.,  delivered  the  opinion  of  the 
«ourt: 

The  demurrer  to  the  bill  of  complaint  in 
4hi8  case  presents  for  the  consideration  of 
this  court  questions  of  more  than  ordinary  in- 
terest and  importance.  The  appellants,  on 
the  22d  of  January,  1892,  in  their  own  right, 
«nd  in  behalf  of  all  creditors  becoming  par- 
ties thereto,  filed  their  bill  in  the  circuit 
<x>urt  of  Baltimore  citv,  for  the  purpose  of 
setting  aside  two  deeds,  which  were  exact 
<luplicates,  and  had  been  on  the  14th  of  Jan- 
uary, 1892,  executed  by  Johns  H.  R.  Nichol- 
son, in  his  own  right,  and  as  surviying  part- 
ner of  the  firm  of  J.  J.  Nicholson  &  Sons  to 
John  M.  Carter  and  Matthew  E.  Aiken, 
trustees,  for  the  benefit  of  the  firm  creditors 
of  J.  J.  Nicholson  <&  Sons,  and  the  individual 
creditors  of  Johns  H.  R.  Nicholson.  The 
deeds  on  their  face  profess  to  convey  to  the 
trustees  all  of  the  property  and  estate  of 
Johns  H.  R.  Nicholson,  and  also  all  the  es- 
tate of  the  late  firm  of  J.  J.  Nicholson  «& 
Sons.  The  bill  seeks  to  have  said  deeds  set 
«8ide  as  being  void  against  creditors,  and 
4»k8  the  appointment  of  a  receiver  to  distrib- 
ute the  assets  of  said  firm  and  of  Johns  H. 
B.  Nicholson. 

The  firm  of  J.  J.  Nicholson  A  Sons,  com- 
Doeed  of  Johns  H.  R.  Nicholson  and  Andrew 
J.  Nicholson,  bankers,  doing  business  in 
Baltimore  city,  was*  dissolved  on  the  5th  of 
Januanr,  1892,  by  the  death  of  the  said  An- 
drew J.  Nicholson.  The  surviving  partner 
took  possession  of  the  firm's  assets,  and  con- 
tinued the  business.  Shortly  after  the  death 
of  the  said  Andrew,  the  said  John  M.  Carter 
and  Rebecca  T.  Nicholson  were,  by  the  or- 
phans' court  of  Baltimore  city,  granted  let- 
ters of  administration  on  his  personal  estate. 
Andrew,  the  deceased  partner,  resided  in 
Baltimore  city,  where  one  of  the  said  deeds 
i  filed  for  record.    Johns  H.  R. ,  the  sur- 


viving partner,  resided  in  Baltimore  county, 
where  the  other  of  said  deeds  was  a  few  hours 
later  filed  for  record.  Since  the  execution  of 
said  deeds,  and  within  twenty  days  thereaf- 
ter, to  wit :  on  the  24th  of  February,  1892,  the 
said  Johns  H.  R.  Nicholson  was,  by  the  cir- 
cuit court  for  Baltimore  county,  adjudicated 
an  insolvent,  under  the  involuntary  provis- 
ions of  the  Insolvent  Laws  of  Maryland,  and 
Samuel  D.  Schmucker  was  elected  by  the 
creditors,  and  approved  bv  the  court,  as  his 
permanent  trustee,  and  duly  qualified  as  such 
trustee.  The  said  trustees,  Carter  and  Aiken, 
have  taken  possession  of  the  property,  estate 
and  assets  of  said  firm,  and  the  individual 
assets  of  the  said  Johns  H.  R.  Nicholson, 
and  are  now  engaged  in  the  administration 
of  the  trusts  sought  to  be  created  by  said 
deeds,  under  the  orders  of  the  circuit  court 
of  Baltimore  city,  passed  upon  an  ex  parte 
petition  filed  by  said  trustees.  There  is  ex- 
hibited with  said  petition  a  copy  of  the  deeds 
of  trust  recorded  in  Baltimore,  city.  Before 
we  proceed  with  the  consideration  of  the  vari- 
ous questions  which  the  record  presents,  we 
desire  to  state  that  although  it  may  not  be 
necessary  that  all  of  the  questions  before  us 
on  this  appeal  should  receive  iudicial  inter- 
pretation, yet  many,  if  not  all  of  them,  are 
of  importance  to  the  commercial  interests  of 
the  state,  and  have  been  argued  with  mark^ 
ability,  exhibiting  careful  research,  so  that 
we  deem  it  only  Just  and  proper  to  review 
and  pass  upon  all  the  questions  properly  be- 
fore us.  1.  The  first  questions  which  sug- 
gest themselves  t-o  our  consideration  arise  out 
of  the  execution  of  the  two  deeds  which  have 
been  assailed. 

It  is  contended  by  the  appellants  that  a  sur- 
viving partner  has  no  authority  to  executo 
such  a  deed,  and  that  Johns  H.  K.  Nicholson, 
the  surviving  partner  in  this  cause,  beinff 
non  eampoB  mentis^  was  legally  incapacitated 


if  he  becomes  sane  or  hJs  oommlttee  guardian 
tnrinff  suit  to  set  aside  bis  deed  made  while  Insane, 
Imt  after  death  such  suit  may  be  brought  by  his 
lielrs.  Bogers  v.  BlackwcU,  49  Mich.  192;  Kennedy 
-v.  Marrast,  4A  Ala.  101:  Campbell  v.  Kuhn,  45  Mlcb. 
iOS,  40  Am.  Bep.  479;  Pbysio-Medloal  College  v. 
WilklTisoD.  106  Ind.  814. 

In  several  cases  It  was  held  that  such  suit  was 
•nstalaed  when  brought  by  an  administrator.  La- 
sell  v.PlDDick.1  Tyler,  M7;  Judge  of  Probate  v. 
Stone,  44  N.  H.  MS;  Miskey's  App.  107  Pa.  6U;  Feoel 
-w.  Ouloault,  82La.  Ann.  91. 

But  In  Michigan  suob  a  suit  cannot  be  brought 
Y>y  an  administrator  as  it  is  a  matter  which  con- 
oems  the  heirs  only.   Campbell  v.  Kuhn,  aufpra, 

A  subsequent  grantee  may  bring  such  an  octlon. 
-CtiteB  V.  Woodson,  2  Dana,  462;  Breokenrldge  v. 
Ormsby,  1  J.  J.  Marsh.  236, 19  Am.  Deo.  71. 

The  grantor*s  wife,  if  not  his  administratrix, 
<cannot  bring  such  a  suit  Kllbee  v.  Myrick,  12  Fla. 
419. 

But  a  purchaser  can  rescind  his  contract  because 
<a  the  insanity  of  a  mesne  grantor  only  by  showing 
tliat  such  deed  has  been  set  aside  at  the  instance  of 
the  heirs  of  the  insane  person.  Hunt  v.  Weir,  4 
Dana,  847. 

In  ejectment  a  remainderman  in  tall  cannot  set 
dp  the  insanity  of  the  tenant  in  tail  to  defeat  a 
deed  by  the  latter,  cutting  olt  the  entalL  Key  v. 
Davis,  1  Md.  88. 

A  next  friend  of  the  lunatic  cannot  .brlng'such 
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an  action.   Covington  v.  Nettzger  (IlL)  March  88 
1892. 

In  Kerwin  v.  Hibemla  Ins.  Co.,  85  Ved.  Bep.  098, 
the  action  wss  brought  by  the  grantor  himself. 

Effect  of  inquifUion  to  eetablith  Ineantty. 

The  decisions  generally  hold  that  a  finding  of 
lunacy  upon  an  inquisition  is  merely  prima  facie 
evidence,  and  is  not  conclusive  In  other  proceed- 
ings. Hunt  V.  Hunt,  18  M.  J.  Eq.  181;  Hill  v.  Day, 
84  N.  J.  Eq.  160;  Mott  v.  Mott,  49  N.  J.  Eq.  192; 
Mlskey's  App.  107  Pa.  611;  Sergison  v.  Sealey,  2  Atk. 
412;  Deo  v.  Clark,  10  N.  J.  L.  258;  Leckoy  v.  Cun- 
ningbam,  86  Pa.  870;  Klohs  v.  Klohs,  61  Pa.  24K; 
McOinnis  v.  Com.  74  Pa.  846;  Hughes  v.  Jones,  6  L. 
R.A.682,116N.Y.07. 

But  in  Minnesota  it  is  held  that  in  a  collateral 
action,  such  as  an  action  by  the  guardian  of  an  in- 
sane person  for  money  due  the  estate,  the  letters 
of  gruardlanship  are  conclusive  of  the  fact  of  in- 
sanity as  well  as  the  regularity  of  the  guard ian*s 
appointment  Minnesota,  L.  ft  T.  Co.  v.  Beebe,  8 
L.  R.  A.  418,  40  Minn.  7. 

This  was  also  held  In  Wadsworth  v.  Sherman,  14 
Barb.  160. 

In  this  note  questions  as  to  the  existence  of  in- 
sanity, the  presumption  of  sanity  or  insanity,  and 
of  contracts  other  than  deeds,  are  not  Included; 
but  the  subject  is  merely  that  of  the  effect  of  a 
deed  made  by  a  peison  who  is  in  fact  Insane  or  now 
eompoe  mentiM,  O.  A.  B. 
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to  execute  and  deliver  the  deeds  in  question. 
The  authority  of  a  surviving  partner  to  ex- 
ecute a  deed  for  the  benefit  of  creditors,  was 
at  one  time  seriously  controverted,  and  the 
decisions  were  by  no  means  uniform,  but  the 
question  has  of  recent  years  received  the  full- 
est consideration,  and  must  now  be  regarded 
as  practically  determined  in  favor  of  the  right 
of  the  surviving  partner  to  assign,  if  in  so 
doing  he  does  not  violate  any  of  the  provis- 
ions of  the  Insolvent  Laws  of  the  state  of 
Maryland.  It  was  a  question  in  Oable  v. 
WiUiams,  69  Md.  62,  and  this  court  through 
its  chief  justice  said :  "It  may  be  conceded 
that  Gable,  as  surviving  partner,  could  law- 
fully make  a  general  assij^nment  of  partner- 
ship propertv  to  trustees  for  the  payment  of 
debts,  provided  such  assignment  be  in  all  re- 
spects just  and  eauitable,  and  made  for  the 
equal  benefit  of  all  the  creditors  intended  in 
the  fund.  While  such  riffht  in  the  surviving 
partner  has  not  been  in  all  cases  approved,  it 
would  seem  to  be  sanctioned  by  several  well 
considered  cases  of  high  authority.  W7iite 
V.  Union  Ins,  Go,  1  Nott  &  McC.  556 ;  Shanks 
V.  Klein,  104  U.  B.  18,  26  L.  ed.  685 ;  Bur- 
rill,  Asflignm.  8d  ed.  g  89.  In  some  cases 
the  right  to  make  such  general  assignment 
would  seem  to  be  questioned  unless  it  appears 
that  such  assignment  had  been  made  with 
the  assent  of  representatives  of  the  deceased 
partner.  Hutchinson  v.  Smith,  7  Paige,  85, 
4  L.  ed.  49 ;  EgberU  v.  Wood,  8  Paige.  520, 
8  L.  ed.  258 ;  Barcroft  v.  Snodprass,  1  Coldw. 
441.  **  The  following  authorities  directly  sus- 
tain the  same  view :  Emerson  v.  Senter,  118  U. 
8.  3,  80  L.  ed.49 ;  Atchison  v.  Jones  (Ky.)  1  S. 
W.  Rep.  406 :  WiUiams  v.  Wheeden,  109  N. 
y.  886 ;  PatUm  v.  Leftwich,  86  Va.  421,  6  L. 
R.  A.  569 ;  Hanson  v.  Metcalf,  46  Minn.  25 ; 
Hayncs  v.  Brooks,  116  N.  Y.  489;  WaUin{f 
V.  Burgess,  122  Ind.  299 ;  Bumside  v.  Merrick, 
4  Met.  587. 

2.  In  this  case  a  serious  question  attaches 
to  the  right  to  assign  which  involves  the  right 
of  a  lunatic  to  execute  a  deed.  The  pleadings 
in  the  cause  concede  that  .Johns  H.  R.  Nichol- 
son at  the  time  of  the  execution  of  the  two 
deeds  was  non  compos  inentis.  It  is  con- 
tended on  the  part  of  the  appellants  that 
Omng's  Case,  1  Bland,  Ch.  390,  and  Gorrie's 
Case,  2  Bland,  Ch.  490,  have  determined  that 
the  deed  of  a  lunatic  is  not  voidable,  but 
absolutely  void,  and  they  cite  Dexter  v.  Hall, 
82  U.  S.  15  Wall.  9,  21  L.  ed.  78,  as  afl3rm- 
ing  the  doctrine  of  those  cases.  But  we  can- 
not concur  in  this  view,  nor  has  this  court 
ever  so  decided.  The  supreme  court  in  pass- 
ing upon  the  question  under  consideration 
in  Dexter  v.  HaU  did  not  have  before  them 
the  validity  of  a  deed  of  conveyance,  but  of 
a  power  of  attorney.  Infants  and  lunatics 
stand  very  much  upon  the  same  plane  so  fur 
as  the  courts  of  equity  are  concerned,  and  it 
has  been  universally  held  that  the  power  of 
attorney  of  an  infant  is  absolutely  void  and 
so  the  supreme  court  in  Dexter  v.  Hall  held 
that  the  power  of  attorney  of  a  lunatic  was 
void,  and  rested  their  decision  on  the  analogy 
existing  between  the  right  of  infants  and 
those  of  lunatics,  and  says,  ''In  fact  we  know 
no  case  of  authority  in  which  the  letter  of 
attorney  of  either  an  infant  or  a  lunatic  has 
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been  held  merely  voidable. "  This  they  could 
not  have  said  respecting  deeds  of  conveyance^ 
as  the  reports  of  the  state  court  contain  num- 
erous decisions  affirming  the  view  that  the 
deed  of  a  lunatic  is  not  void,  but  only  void- 
able. The  firm  of  J.  J.  Nicholson  h  Son» 
had  been  for  a  long  series  of  years  engaged 
in  the  business  of  banking  in  the  city  of  Balt- 
imore ;  a  member  of  the  firm  having  died» 
a  dissolution  of  the  partnership  was  the  con* 
sequence.  Business  complications  soon  fol- 
lowed, and  for  the  purpose  of  settling  up  tiie 
affairs  of  the  firm  uie  surviving  partner  ex- 
ecuted the  deeds  in  question. 

In  this  state  it  has  never  been  doubted  that 
a  debtor  in  failing  or  embarrassed  circum- 
stances had  the  right  to  execute  a  deed  of 
trust  for  the  benefit  of  creditors,  when  he  ded- 
icated all  his  property  and  estate  to  the  pay- 
ment of  his  debts.  The  question  of  a  lunatic'9 
authority  under  certain  circumstances  to  exe- 
cute a  valid  deed,  has,  on  more  than  one  occa- 
sion, received  judicial  interpretation  by  this 
court.  In  Evans  v.  Horan,  52  Md.  610,.  this 
court,  speaking  through  the  late  Justice  Mil- 
ler, saio,  "  The  exact  question  which  the  rec- 
ord presents  in  this :  Is  a  deed  of  bargain  and 
a  sale  of  real  estate  made  upon  a  valuable  con- 
sideration,' duly  acknowledged,  and  duly  en- 
rolled or  recorded  under  our  Registry  Acts, 
void  or  merely  voidable  by  reason  of  the  fact 
that  at  the  time  it  was  executed  the  grantor 
was  non  compos  mentisf  Without  advancing 
or  at  all  sanctioning  the  broad  doctrine  that 
every  act  of  a  lunatic  or  infant  is  voidable 
and  not  void,  we  are  of  opinion  that  the  deed 
in  question  does  not  belong  to  that  class 
which  the  law  deems  absolutely  void.  This, 
we  think  has  been  established  as  the  law  of 
this  state,  whatever  may  be  the  conflict  of 
authority  elsewhere.  We  refer  to  the  casea 
of  Key  V.  Davis,  1  Md.  48,  and  Chew  v.  Bank 
of  Baltimore,  14  Md.  299,  and  the  reasoning 
and  authorities  cited  and  relied  on  by  the 
court  in  these  decisions.  The  cases  of  Wait 
V.  Maxwell,  5  Pick.  217,  16  Am.  Dec.  391 ; 
Jackson  v.  Oumaer,  2  Cow.  552,  and  Brecken- 
ridge  v.  Ormsly,  1  J.  J.  Marsh.  286,  19  Am. 
Dec.  71,  are  directly  in  point.  Many  other 
more  recent  decisions  of  the  state  courts  to 
the  same  effect  might  be  cited,  but  it  is  un- 
necessary, inasmuch  as  we  consider  the  decis- 
ions of  our  predecessors  as  having  settled  the 
law  of  Maryland  on  this  subject.  A  few 
brief  quotations  from  the  opinion  of  Key  ▼. 
Davis  will  show  the  grounds  upon  which 
the  doctrine  is  vested,  and  how  cautiously 
it  is  guarded  and  limited. 

**  In  England, "  says  the  court,  *  it  appears 
to  be  well  settled  as  it  is  in  this  country  where 
the  common  law  has  not  been  abrogated  by 
statutory  enactments,  that  the  feoffment  of  % 
lunatic  or  idiot,  in  person,  is  only  voidable, 
and  not  void.  The  reason  assigned  for  this 
is,  that  the  solemnity  and  formalities  of  liv- 
ery of  seisin,  together  with  the  necessary 
participation  of  others  in  the  act,  and  it» 
notoriety  presupposes  that  the  incapacity  of 
the  party  was  not  apparent. ".  For  this  refer- 
ence is  made,  among  other  authorities,  to  the 
case,  of  T?iompson  v.  Leach,  Carth.  435.  The 
court  then  adds :  "In  this  state,  it  has  been 
adjudged  by  the  court  of  appeals,  in  Maitheu» 
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▼.  Ward.  10  Gill  &  J.  488,  that  livery  of 
■eisin  has  been  abolished,  and  that  enrollment 
is  equivalent  to,  and  has  been  substituted  in 
its  place.  Indeed  the  Act  of  1776  provides 
for  reconling  deeds  of  feoff  men  t«  as  well  as 
other  deeds,  and  the  Act  of  1715,  declares  that 
livery  of  seisin  shall  not  be  necessary  where 
a  deed  is  enrolled.  The  propriety  of  this 
decision,  and  the  result  ^to  which  it  leads 
no  one  can  controTert  If  the  acauiescenoe 
of  those  whose  presence  and  participation, 
which  are  necessary  to  constitute  a  ^ood  liv- 
ery of  seisin,  are  sufficient  to  rescue  the  act 
of  the  lunatic  from  the  presumption  of  being 
totally  void,  much  more  ought  the  attestation 
of  the  magistrates  who  took  the  acknowledg- 
ment, and  the  clerk *s  certificate  of  enroll- 
ment, which  accompanies  the  deed  of  bar- 
gain, and  sale  of  the  present  day,  have  a 
similar  effect.  From  this  doctrine,  it  would 
seem  to  follow  as  a  necessary  conseauence, 
that  in  this  state  the  deed  of  bargain  and 
sale  of  a  lunatic,  when  it  has  been  executed 
with  all  the  usual  formalities  required  by 
law,  and  duly  enrolled,  would  in  any  case, 
like  a  feoffment  in  person,  be  only  voidable 
and  not  void." 

The  view  adopted  by  this  court  is  in  ac- 
cordance with  the  generally  accepted  doctrine 
of  numerous  decisions  of  other  states.  Big- 
gan  y.  Qreen,  80  N.  C.  286,  80  Am.  Rep.  77 ; 
MiU»  V.  Lingerman,  24  Ind.  887;  Wait  v. 
Maxwdl,  6  Pick.  217,  16  Am.  Dec.  891; 
Bovey  v.  Bobson,  68  Me.  451,  89  Am.  Dec. 
706 ;  Dennett  v.  Dennett,  44  N.  H.  588 ;  Eaton 
▼.  Baton,  87  N.  J.  L.  108,  18  Am.  Rep.  717 ; 
Blakeley  v.  BlakeUp,  88  N.  J.  Eq.  508 ;  Snoto- 
den  V.  Dunlavetf,  11  Pa.  525;  Ingraham  v. 
Baldwin,  9 N.  Y.  45 ;  Breckenridge  v.  Ormeby, 
1  J.  J.  Marsh.  236,  19  Am.  Dec.  71 ;  Fitzger- 
ald T.  Bded,  9  Smedes  &  M.  94 ;  AUU  v.  Bil- 
Unge,  47  Mass.  415;  AUen  v.  BtrryhiU,  27 
Iowa,  540,  1  Am.  Rep.  809 ;  EUUm  v.  Jaaper, 
45  Tex.  409 ;  1  Chitty,  Gont.  11th  Am.  ed. 
188;  Parsons,  Cont.  884.8. 

It  is  a  contention  of  the  appellees  that  none 
but  privies  in  blood  or  in  estate  or  in  law.  can 
assail  a  deed  of  the  character  in  controversy 
here,  which  is  sought  to  be  impeached  on  the 
ground  that  the  surviving  partner  was  a  luna- 
tic at  the  time  of  the  execution  of  the  same, 
and  that  creditors  donot  stand  in  such  relation 
to  said  conveyances,  as  entitle  them  to  file  a 
bill  in  the  nature  of  this  proceeding.  That 
their  relation  is  purely  contractual,  and  in  no 
sense  that  of  privies,  whilst  the  authorities 
incline  to  this  view  of  the  question  in  their 
application  to  deeds  of  persons  mm  compos 
mentis  conveying  estates  unaffected  by  the 
rights  of  creaitors,  but  we  have,  after  care- 
ful examination  been  able  to  find  no  case 
applying  this  doctrine  in  which  the  rights 
of  creditors  have  been  involved.  But  inde- 
pendently of  all  considerations  save  a  just  and 
proper  regard  for  the  rights  of  creditors, 
touching  a  deed,  which  professes  to  have 
been  executed  solely  for  the  payment  of  their 
claims,  and  the  protection  of  tneir  rights,  it 
would  seem  to  be  an  anomaly  that  privies  in 
blood,  or  estate,  or  in  law,  should  alone  en- 
Joy  the  privilege  of  inquiring  in  a  court  of 
equity,  where  the  rights  of  lunatics  are  es- 
pecially cared  for,  whether  a  deed,  which 
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practically  builds  a  Chinese  wall  around 
their  claims  has  not  dealt  fraudulently  with 
their  rights.  If  the  lunatic  be  alive,  and 
have  no  guardian,  no  one  then  but  the  lunatic 
himself  is  entitled  to  take  action,  and  he  is 
the  one  most  unlikely  to  do  so.  It  is  only 
after  death  that  the  privies  in  blood  or  estate 
can  exercise  this  right. 

We  think  reason  and  justice  alike  demand 
that,  under  such  circumstances,  the  creditors, 
unless  restrained  by  the  provisions  of  the  In- 
solvent Laws,  are  entitled  to  proceed  by  ap- 
propriate remedy  for  the  protection  of  their 
rights.  It  is  not  the  policy  recognized  by 
the  courts  of  the  present  day  to  limit  the 
right  of  inquiry ;  to  the  contrary,  they  seek 
to  give  practical  application  to  the  maxim, 
ubi  jue  %bi  remedium.  Chief  Justice  Holt,  in 
Ashiy  V.  White,  2  Ld.  Raym.  952,  observes 
that  when  a  man  has  a  right,  he  must  have 
a  means  to  vindicate  and  maintain  it,  and  a 
remedy,  if  he  is  injured  in  the  exercise  and 
enjoyment  of  it. 

4.  We  do  not  concur  in  the  objection  urged 
against  these  deeds  by  the  appellants,  whlclL 
is  set  out  in  the  sixth  paragraph  of  the  bill 
to  the  effect  **that  the  said  Johns  H.  R. 
Nicholson,  as  surviving  partner  of  J.  J. 
Nicholson  &  Sons,  but  not  in  his  own  right, " 
did  on  the  14th  of  January,  1892,  execute- 
said  deeds  which  purport  to  convey  to  said 
trustees,  their  heirs,  etc.,  all  his,  the  said 
Johns  H.  R.  Nicholson's,  estate,  etc.  In 
Moody  V.  Dovms,  88  N.  H.  50,  the  court  says : 
An  assignment  for  the  benefit  of  my  **  cred- 
itors, "  by  a  surviving  partner,  of  all  partner- 
ship and* individual  property,  was  considered 
as  an  assignment  of  partnership  property  for 
the  benefit  of  partnership  creditors,  and  of 
separate  property  for  the  benefit  of  separate- 
creditors,  and  held  valid. 

5.  It  is  also  claimed  by  the  appellants  that 
in  consequence  of  the  execution  of  two  deeds, 
neither  deed  vested  the  whole  property  in  the 
trustees,  and  that  it  is  impossible  to  put  the- 
two  together,  and  make  one  valid  deed  out 
of  two  Dad  ones,  whilst  it  is  true  that  if  on& 
of  the  deeds  in  question  had  been  first  recorded 
and  there  had  been  annexed  to  it  a  proper 
certificate  of  the  official  character  of  the  jus- 
tice, before  whom  it  had  been  acknowledged 
and  then  recorded  in  the  proper  oflSce,  there 
would  have  been  accomplished  the  object  in 
view  quite  as  thoroughly  as  by  the  two  deeds, 
but  the  legal  effect  oi  the  two  being  executed 
in  duplicate,  and  in  all  essential  respects, 
exactly  the  same,  cannot  be  other  than  to- 
con  vcy  to  the  trustees  the  same  interests  and 
estate,  which  they  would  have  taken  under 
the  one  deed.     It  is  not  a  practice  to  be  com- 
mended, but  there  is  no  doubt  as  to  its  legal 
effect.     Burr i  1 1 ,  in  his  work  on  Assi  (;nr\ents, 
section    128,  says:  ^'A  general  assignment, 
though  usually  made  by  one  deed  or  instru- 
ment, may  be  made  as  effectually  by  several 
instruments  relating  to  the  same  subject- 
matter."     To  the  same  effect  is  Kmse  v. 
Prindte,  8  Or.  158,  where  two  conveyances- 
operating  as  an  assignment  were  executed  at 
the  same  time,  between  the  same  parties,  and 
relating  to  the  same  subiect-matter.  The  court, 
held  that  they  should  be  construed  together 
as '  forming   part  of  a  single  conveyance. 
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SustainiDg  the  same  view  is  the  caae  of 
South  Branch  Lumber  Co.  v.  (Hi,  142  U.  B. 
«82,  85  L.  ed.  1140. 

6.  The  appellants  in  the  thirteenth  para- 
ffraph  of  their  bill,  allege  that  the  said  two 
•<aeed8,  dated  on  the  14th  of  January,  1822, 
were  made  with  ''intent"  to  delay,  hinder, 
and  defraud  the  creditors  of  the  said  firm  of 
-J.  J.  Nicholson  &  Bons,  and  of  the  said  Johns 
H.  R.  and  Andrew  J.  Nicholson,  individu- 
al ly  and  are  therefore  void.  It  is  contended 
by  the  appellees  that  the  averment  of  the 
'bill  is  onlv  an  inference  and  is  not  a  fact, 
•and  that  the  demurrer  does  not  admit  the 
•truth  of  the  conclusion  sought  to  be  drawn. 
We,  however,  think  the  averment  legally 
•sufficient,  and  that  it  charges  with  certainty 
a  fact  which  the  demurrer  admits.  There  fs 
no  substantial  difference  where  it  is  charged 
that  the  deeds  were  made  with  "the  intent," 
or  that  they  did  actually  delay,  hinder,  and 
defraud.  Hi  Hard  in  his  work  on  Bank- 
ruptcy, 18,  sec.  25,  says :  "  It  is  in  general 
expressly  provided  that  Acts  of  bankruptcy 
must  be  done  with '  intent'  to  delay  creditors, 
«nd  this  intent  rather  than  the  actual  result, 
is  held  to  constitute  the  essence  of  the  act. 
If  the  allegation  in  the  bill  had  omitted  'the 
intent'  and  simply  charged  that  the  deeds  as 
•executed  'hindered,  delayed,  and  defrauded' 
the  creditors  of  the  grantor,  the  legal  effect 
would  have  been  the  same."  In  the  case  of 
Sehuman  v.  Ptddicord,  50  Md.  568,  Robin- 
son, J.f  delivering  the  opinion  of  this  court 
said :  *'Nor  is  it  necessary  in  order  to  bring 
the  conveyance  within  the  spirit  of  the  stat- 
ute, that  there  should  be  an  'actual  intent' 
on  the  part  of  the  grantor  to  perpetrate  a 
fraud." 

If  the  necessary  effect  and  operation  of  the 
Instrument  be  to  hinder,  delay,  or  defraud 
creditors  the  legal  presumption  is  that  it  was 
made  for  that  purpose.  Grater  v.  Wakeman^ 
11  Wend.  187 ;  Bturdiwnt  v.  Dow,  81  N.  C, 
885 ;  Enden  v.  Swayne,  8  Dana,  108 ;  Nichcl- 
eon  V.  LeaviU.  6  N.  Y.  610 ;  Jansa  v.  Whit- 
bread,  20  L.  J.  C.  P.  217.  Notions  of  right 
and  wrong  vary,  of  course,  with  each  indi- 
vidual person,  and  in  declaring  that  every 
one  must  intend  the  legal  consequences  of 
his  own  voluntary  act,  the  law  provides  a 
more  certain  and  reliable  standara  by  which 
the  intention  is  to  be  ascertained.  When- 
over,  then,  the  effect  of  a  conveyance  is  upon 
its  face  to  hinder  and  delay  crcKlltors  it  will 
be  construed  as  void  against  such  creditors 
without  stopping  to  inquire  what  may  have 
been  the  actual  intention  of  the  grantor." 
This  view  has  been  generally  accepted  as  the 
correct  interpretation  of  the  law.  In  sum- 
ming up  the  law  on  this  point  Mr.  Wallace, 
in  his  notes  to  1  Am.  Leading  Cases,  [ed. 
1852]  96  says,  **  An  assignment  in  trust  from 
creditors  which  by  its  provisions  tends  to 
hinder  or  delay  creditors  is  fraudulent  and 
void  in  law." 

7.  It  is  urged  as  an  objection  to  the  deeds 
that  they  do  not  conve]^  all  the  property  of 
the  firm  and  of  the  individual  partners,  and 
unless  all  such  property  has  been  conveyed 
the  deeds  are  void.  In  this  case  the  two 
'<leeds,  "grant,"  "convey  and  assign"  unto 
John  M.  Carter  and  Matthew  E.  Aiken,  their  1 
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executors,  administrators  and  assigns,  a11hi8» 
the  said  Johns  H.  R.  Nicholson's  proi)erty, 
and  estate,  real,  personal  and  mixed,  of 
whatever  kind  and  wheresoever  situate,  as 
also  the  property,  estate  and  assets  whatso- 
ever of  the  said  firm  of  J.  J.  Nicholson  & 
Sons,  in  trust  for  the  purposes  therein  set 
forth.  Can  there  be  any  reasonable  doubt  at 
to  what  those  deeds  convey?  Under  the  de- 
cisions of  this  court,  of  numerous  other  state 
courts,  and  of  the  Supreme  Court  of  the 
United  States,  it  has  been  repeatedly  held 
that,  "the  doctrine  that  real  estate  purchased 
with  the  partnership  funds  for  its  use,  and 
on  its  account,  is  to  oe  regarded  in  a  court  of 
equity  as  the  personal  estate  of  the  company, 
for  all  the  purposes  of  the  partnership,  stands 
upon  a  familiar  and  just  principle.  It  is 
the  clear  case  of  an  implied  or  constructive 
trust,  resulting  from  the  relation  which  the 
paitners  bear  to  each  other,  and  from  the  fact 
that  the  estate  was  brought  into  the  firm  or 
purchased  with  the  funds  of  the  partnership 
for  the  convenience  and  accommodation  of 
the  trade.  For  this  reason,  in  whatsoever 
name  the  legal  title  may  reside,  the  estate  is 
held  in  the  eye  of  a  court  of  equity  for  the 
use  of  the  partners,  as  the  eeetuU  gue  truet, 
and  if  a  partner  dies,  the  legal  estate,  of 
which  he  was  seised  as  a  tenant  in  common, 
passes  to  his  heirs  or  devisees  clothed  with 
a  similar  trust,  in  favor  of  the  surviving 
partners,  until  the  purposes  for  which  it  was 
acquired,  have  been  accomplished."  Good* 
bum  V.  Steven,  5  Gill,  27. 

And  again,  this  court,  in  Sbert  v.  Sbert, 
6  Md.  858,  affirming  Qvodbum  v.  Steten,  says 
"that  real  property  purchased  with  partner* 
ship  funds,  and  for  partnership  purposes.  If 
to  be  regarded,  upon  the  death  of  a  partner, 
in  a  court  of  equity,  as  between  the  panners 
and  their  creditors,  personal  estate  for  the 
payment  of  partnership  debts  and  the  ad- 
justment and  winding  up  of  the  partnership 
concerns. "  This  doctrine  has  been  fully  rec- 
ognized in  the  case  of  Shanki  v.  Klein,  104 
U.  8.  18,  26  L.  ed.  685,  Mr,  Justice  Miller 
delivering  the  opinion  of  t^e  court,  says: 
"It  is  an  equitable  right  accompanied  by  an 
equitable  title.  It  is  an  interest  in  the  prop- 
erty, which  ec^uity  courts  will  recognize 
and  support.  W  hat  is  that  right?  Not  only 
that  the  court  will,  when  necessary,  see  that 
the  real  estate  so  situated  is  appropriated  to 
the  satisfaction  of  the  partnersnip  debts,  but 
that,  for  that  purpose  and  to  that  extent,  it 
shall  be  treated  as  personal  property  of  the 
partnership,  and  like  other  'personal  prop- 
erty, pass  under  the  control  of  the  surviving 
partner.  This  control  extends  to  the  right 
to  sell  it,  or  so  much  of  it  as  may  be  nec- 
essary to  pay  the  partnership  debts,  or  to 
satisfy  the  just  claims  of  the  surviving  part- 
ner. It  is  beyond  question  tliat  such  is  the 
doctrine  of  the  English  court  of  chancery, 
as  stated  by  counsel  for  appellants.  As  this 
result  was  reached  in  that  court  without  the 
aid  of  any  statute,  it  is  authority  of  very 
great  weight  in  the  inquiry  as  to  the  true 
equity  on  the  subject.  We  think  also  that 
the  preponderance  of  authority  in  the  Ameri- 
can courts  is  on  the  same  side  of  the  ques- 
tion.   The  same  view  is  maintained  by  Oki^ 
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JfuHcB  8haw  in  Dyer  ▼.  (Jlark,  5  Met. 
IW2,  89  Am.  Dec.  697 ;  also  by  IMmonico  ▼. 
€huiUaume,  2  Sandf .  Oh.  866,  7  L.  ed.  627.  To 
the  same  effect  are  the  English  cases,  Fereda 
▼.  Wighiwick,  1  Russ.  &M,  45;  PhilUpa  y. 
PhiUips,  1  Myl.  &  E.  649 ;  C^ibwm  y.  Chok- 
son,  8  Sim.  629.  In  AndreioB  y.  J^Mon,  21 
Ala.  487,  the  court  says:  "Inasmuch  as 
the  real  estate  is  oonsidered  as  personal 
for  the  purpose  of  paying  the  debts  of  the 
linn,  and  the  suryiying  partner  is  charged 
with  the  duty  of  paying  these  debts,  it  must 
of  necessity  follow  that  he  has  the  right  in 
equity  to  dispose  of  the  real  estate  for  this 
purpose,  for  it  would  neyer  do  to  charge  him 
-with  the  duty  of  paying  the  debts,  and  at 
the  same  time  take  from  him  the  means  of 
doing  it.  Therefore  although  he  cannot  by 
his  deed  pass  the  legal  title  which  descended 
to  the  heir  of  the  deceased  partner,  yet  as 
the  heir  holds  the  title  in  trust  to  pay  the 
debts,  and  the  suryiyor  is  charged  with  this 
duty,  his  deed  will  conyey  the  equity  to  the 
purchaser,  and  throuffh  it  ne  may  call  on  the 
heir  for  the  legal  title,  and  compel  him  to 
convey  it." 

Confirming  this  view  is  the  case  of  Dupuy 
▼.  Leaventoorth,  17  Cal.  262.  OkUf  Justice 
Fields  delivering  the  opinion  of  the  court, 
says:  *'In  the  view  of  eouity  it  is  imma* 
terial  in  whose  name  the  legal  title  to  the 
property  stands,  whether  in  the  individual 
name  of  the  co- partners  or  in  the  joint  name 
<of  all ;  it  is  first  subject  to  the  payment  of 
the  partnership  debts,  and  is  then  to  be  dis- 
tributed among  the  co-partners  according 
to  their  respective  rights.  The  possessor  of 
the  legal  title  in  such  case  holds  the  prop- 
erty in  trust  for  the  purposes  of  the  co-part- 
nerehip.  Each  partner  has  an  equitable  in- 
terest in  the  property  until  such  purposes  are 
ficcomplishea.  Upon  dissolution  of  the  co- 
partnership hj  the  death  of  one  of  its  mem- 
bers, the  surviving  partner,  who  is  charged 
with  the  duty  of  paving  the  debts  can  dis- 
pose of  this  equitable  interest  and  the  pur- 
chaser can  compel  the  heirs-at-law  of  the 
deceased  partner  to  perfect  the  purchase  by 
conveyance  of  the  legal  title."  We  further 
cite  the  following  cases  as  fully  sustaining 
the  doctrine  of  this  court:  Fairehild  v. 
Fairehild,  64  N.  Y.  471 ;  Uhl&r  v.  8emple,  20 
N.  J.  Eq.  288 ;  Sumner  v.  Buchan,  2  Barb. 
Ch.  165,  5  L.  ed.  599,  approved  and  adopted 
in  CoUumb  v.  Bead,  24  N.  Y.  505;  Emne 
T.  QiJmn,  29  Mo.  228 ;  Fall  River  WTud- 
ing  Co.  v.  Borden,  10  Gush.  458. 

We  may  have  gone  to  unnecessary  length  in 
presenting  the  views  of  the  court  upon  this 
question,  but  we  were  induced  to  do  so 
from  the  fact  that  there  seemed  to  be  some 
misapprehension,  of  the  doctrine  determined 
In  Qoodbum  v.  Steven,  and  Ebert  v.  Ebert, 
supra,  and  further  since  the  decisions  of  this 
court  in  the  cases  just  quoted,  the  question 
has,  hj  other  courts,  unders^one  careful  con- 
sideration and  conclusive  determination,  to 
which  we  have  thought  proper  to  refer,  as 
illustrating  and  sustaining  the  views  of  this 
court. 

We  think  the  surviving  partner  in  this 
case  has  conveyed  to  the  trustees  named  all 
of  his  individual  estate  and  property,  and 
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all  the  prooerty,  estate,  and  assets  of  his  firm, 
and  that  tbe  conveyance  covers  all  the  real 
estate  held  in  the  firm's  name,  situate  either 
in  Baltimore  city  or  county,  including  also 
all  that  which  stood  in  the  names  of  the  in- 
dividual partners,  or  either  of  them,  which 
had  been  purchased  with  partnership  funds ; 
and  that  a  court  of  equity  will  regard  such 
real  estate  for  the  purposes  of  the  partner- 
ship, and  between  the  partners  and  their 
creditors,  as  personal  estate,  for  the  payment 
of  partnership  debts  and  the  adjustment  and 
winding  up  of  the  partnership  concern  sub- 
ject, however,  in  all  respects  to  the  operation 
and  effect  of  the  provisions  of  the  Insolvent 
Laws  of  the  state. 

8.  The  deeds  assailed  in  this  cause  were 
executed  on  the  14th  of  January,  1892;  the 
bill  to  set  them  aside  was  filed  on  the  22d 
of  the  same  month,  and  the  said  Johns  H.  R. 
Nicholson  was,  on  the  24th  of  February,  1898, 
adjudicated  an  involuntary  insolvent.  The 
permanent  trustee,  Samuel  D.  Schmucker, 
having  been  made  a  party  defendant  to  this 
proceeding,  has  answered  the  same,  in  which 
he  admits  the  adjudication  of  the  said  Johns 
H.  R.  Nicholson  as  an  insolvent,  and  that 
he  has  dul  j  qualified  as  a  permanent  trustee, 
and  submits  that  the  deeds  of  trust  from 
Johns  H.  R.  Nicholson  to  John  M.  Carter 
and  Matthew  E.  Aiken  which  were  made 
within  four  months  prior  to  the  adjudication 
in  insolvency  against  the  said  Nicholson  were 
made  to  trustees  of  his  own  selection/  who* 
had  no  power  to  question  any  prior  convey- 
ances or  preferences,  and  that  said  deeds  are 
void  within  the  provision  of  the  Insolvent 
Laws  of  Maryland,  and  that  the  title  to  the 
property  sought  to  be  conveyed  by  said  deed 
is  now  vested  in  said  permanent  trustee  and 
further  submits  that  if  the  circuit  court  of 
Baltimore  city  shall  in  the  present  case  con- 
sider and  pass  upon  the  question  of  the  va- 
lidity of  the  said  duplicate  deeds  of  trust  to 
Messrs.  Carter  and  Aiken,  then  he  is  entitled 
to  a  decree  herein  declaring  void  said  deeds, 
and  that  he  is,  in  any  event,  entitled  to  a 
decree  declaring  that  all  the  property  and 
estate  of  every  kind  owned  by  the  said  Johns 
H.  R.  Nicholson  on  the  24th  of  February, 
1892,  when  he  was  adjudicated  an  Insolvent 
including  the  property  which  by  said  deeds 
he  attempted  to  convey  to  said  Carter  and 
Aiken  Is  now  vested  in  him  as  permanent 
trustee,  and  that  said  decree  should  direct 
the  said  Carter  and  Aiken  to  transfer  and  de- 
liver all  such  estate  and  property  to  said  per- 
manent trustee. 

Since  the  passage  of  the  Act  of  1880,  chap- 
ter 172,  and  of  the  Act  amendatory  thereto, 
this  court  has  not  been  called  upon  to  de- 
termine their  general  scope  and  policy  as 
applied  in  the  settlement  of  the  estates  of 
involuntary  insolvents.  It  is  yery  clear, 
however,  that  full  operation  and  effect  have 
not  been  given  to  the  involuntary  clauses, 
which  these  acts  have  engrafted  upon  our 
insolvent  system,  and  only  a  partial  appli- 
cation has  been  made  of  the  important  pro- 
visions which  they  contain.  It  is  a  reason- 
able inference  to  draw  from  the  terms  and 
conditions,  which  the  Legislature,  in  the 
passage  of  these  laws,  has  employed,  that  it 
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was  the  intention  of  the  lawmaking  power 
to  recognize  the  rights  and  interests  of  those 
engaged  in  trade  and  commerce,  and  extend 
to  them  such  protection  as  they  were  fairly 
and  properly  entitled  to  enjoy.  The  practice 
has  long  prevailed  in  this  state,  ana,  as  al- 
ready stated,  has  repeatedly  receiTed  the 
sanction  of  this  court,  of  employing  deeds  of 
assignment  for  the  benefit  of  creditors,  as  a 
means  of  adjusting  and  settling  insolvent 
estates.  The  practice  then  tolerated  was  not 
in  conflict  with  either  the  spirit  or  the  letter 
of  existing  law.  The  National  Bankrupt  Act 
of  1867  had,  however,  been  sufficiently  long 
la  operation  to  have  made  a  very  positive 
impression  upon  mercantile  classes,  to  the 
effect  that  some  of  its  provisions  were  most 
salutary,  and  notably  its  involuntary  clause 
which  constituted  a  fair  protection  to  the 
creditor,  without  interfering  with  the  just 
rights  of  the  honest  debtor,  and  in  obedience 
to  this  sentiment,  the  Legislature  of  1880, 
borrowed  from  the  Bankrupt  Act,  some  of  its 
most  useful  features,  and  applied  them  to  our 
insolvent  system,  which  are  now  in  force  in 
this  state.  When  Castleberg's  Com,  68  Md. 
266,  was  before  this  court  Mr.  Chief  Justice 
Alvey  suggestively  Inquired  •*  whether  after 
oommiiiing  an  act  of  insolvency,  and  within 
four  months  preceding  the  institution  of  pro- 
ceedings, any  more  than  after  an  act  of  bank- 
ruptcy, and  within  the  time  for  taking  pro- 
ceedings, a  debtor  can  make  a  valid  general 
assignment,  for  the  benefit  of  creditors  to  a 
trustee  of  his  own  selection,  who  has  no 
power  to  question  any  prior  conveyances  or 

S references  given  is  a  question  we  do  not  now 
eem  it  necessary  to  decide.  Under  the  Bank- 
rupt Law  such  general  assignment  could  not 
be  made  to  convey  the  property  of  the  debt- 
or, as  agliinst  the  assignee  in  bankruptcy. 
Buchanan  v.  Smith,  88  U.  8.  16  Wall.  277, 
21  L.  ed.  280 ;  Mayer  ▼.  HeUman,  91  U.  8. 
496,  23  L.  ed.  877;  Bom  v.  King,  108  U.  8. 
879,  27  L.  ed.  760.  But  here  the  deed  of  as- 
signment does  not  appear  to  have  been  as- 
sailed or  called  in  question  by  any  one,  and 
as  long  as  it  stands,  it  is  effectual  to  transfer 
the  assets  to  the  trustee  therein  named ;  and 
the  creditors,  one  and  all,  have  a  riKhfc  to  re- 
ceive their  just  proportion  of  the  fund  ac- 
cording to  the  terms  of  the  assignment.  Bocm 
V.  King,  tupra. "  In  the  case  of  Whyte  v. 
B6tt*9  Maeh,  Co,,  61  Md.  172,  this  court, 
through  Mr,  Justice  Alvey,   said:    ''Those 

f provisions  of  our  Insolvent  Law  that  relate  to 
nvoluntary  proceedings  against  the  debtors 
are  largely  borrowed  from  the  Bankrupt  Act 
of  the  United  States,  and  the  construction  and 
practice  that  prevailed,  while  the  law  was  in 
force,  are  entitled  to  great  consideration  in 
solving  questions  that  arise  under  our  stat- 
ute. **  Turning  then  to  some  of  the  decisions 
of  the  United  States  Supreme  Court,  we  find, 
Mr,  Justice  Miller  delivering  the  opinion  of 
the  court  in  TrinMe  ▼.  Woodhead,  102  U.  8. 
650,  26  L.  ed.  291,  says :  ''The  primary  ob- 
ject of  the  Bankrupt  Law  is  to  secure  the 
equal  distribution  of  the  property  of  the 
bankrupt  of  every  kind  among  nis  creditors. 
This  c8Ji  only  be  done  through  the  rights 
vested  in  the  assignee,  and  the  faithful  dis- 
charge of  hit  duties.*  Mayer  ▼.  BeUtnan, 
19L.R.  A. 


supra;  Toofy,  Martin,  80  U.  8.  13  Wall.  40,. 
20  L.  ed.  481 ;  Qlenny  v.  Langdon,  98  U.  a 
20,  25  L.  ed.  48. 

Tbe  importance  which  properly  attaches  to* 
the  right  of  the  creditors  of  the  insolvent  t» 
elect  the  permanent  trustee,  subject  to  the  ap- 
proval of  the  court  cannot  well  be  overstat- 
ed. The  record  of  this  appeal  furnishes  il- 
lustration of  the  correctness  of  the  view» 
herein  expressed  as  to  the  propriety  of  allow- 
ing to  the  creditors  of  an  insolvent  the  priv- 
ilege of  selecting,  under  the  supervision  of 
the  court,  the  person  or  persons  in  whom 
they  have  confidence,  and  who  are  recognized* 
as  possessing  the  requisite  qualifications  to- 
discharge  the  important  duties  pertaining  to 
the  office  of  permanent  trustee.  The  bill  inr 
this  case  alleges  as  one  of  the  grounds  for  set- 
ting aside  the  deeds  as  fraudulent,  that  th» 
trustees  were  both  disqualified,  and  assignr 
reasons  therefor  which  have  been,  in  the 
argument  in  this  court,  very  earnestly  pressed 
upon  our  consideration.  This  court  in  Wal^ 
ters  Y.  DashieU,  1  Md.  471,  through  Mr. 
Justice  Tuck,  speaking  with  reference  to  » 
fraudulent  deed,  says :  "  The  trustee  does  not 
claim  as  an  ordinary  purchaser  under  the  In- 
solvent Law.  In  such  a  case  the  grantee  take» 
nothing.  But  here  he  cannot  be  considered 
as  voluntarily  convevinf  their  property.  la 
fact,  it  is  no  part  of  his  design  to  pass  the 
title  to  the  trustee  for  the  benefit  of  his  credi- 
tors, whom  he  has  attempted  to  defraud  by^ 
the  previous  assignment.  But  the  trustee 
takes  the  property  against  the  will  of  the* 
grantor.  The  fraudulent  intent  is  thus  frus- 
trated. .  .  .  The  trustee  becomes  the  mere- 
officer  of  the  law,  designated,  not  by  the  in- 
solvent, but  by  the  court,  to  effect  what  tho- 
law  designs  and  nothing  more— it  is  con- 
ceded in  argument  that  if  this  were  the  case- 
of  an  assignee  claiming  under  the  Bankrupt 
Laws,  the  title  of  the  appellant  would  be- 
good.  Looking  to  the  frame  and  design  of 
an  insolvent  system,  we  cannot  perceive  that 
there  is  any  material  difference  between  it 
and  the  proceeding  in  bankruptcy,  so  far  a» 
the  title  to  property  so  situatea  is  concerned. 
.  .  .  The  design  of  these  laws  was  to  secun>^ 
the  property  so  conveyed,  to  the  use  of  credi- 
tors. Our  insolvent  system  provides  a  per- 
son, whose  duty  it  is  to  represent  creditors, 
and  to  assert  their  claims  to  property  fraud- 
ulently conveyed  away  by  the  petitioner.* 
Ghi^  Justice  Redfield,  speaking  for  the  court 
in  Mussey  v.  Noyes,  26  Vt.  471,  says:  "As- 
signments made  directly  to  the  creditors  8o> 
as  to  reauire  them  to  name  the  trustee,  and 
thus  make  him  their  man,  instead  of  his  be- 
ing, as  is  too  often  the  case,  the  mere  creature- 
of  the  assignor,  are  certainly  entitled  to  the 
most  favorable  consideration  of  the  courts.** 

And  such  we  think  is  the  policy  which  the* 
Legislature  has  adopted,  and  applied  to  our 

§  resent  insolvent  system.  So  far  back  as  the- 
ecision  of  this  court  in  Alexander  v.  Ohise- 
lin,  5  Oill,  178,  Judge  Chambers,  speaking^ 
of  the  laws  then  in  force,  said :  "The  lead- 
ing and  general  design  of  all  bankrupt  and 
insolvent  laws  is  to  insure  a  prompt  and 
complete  settlement  of  all  the  affairs  of  tho 
party,  and  an  early  distribution  aiiiongst  the- 
creditors,  as  nearly  in  equal  propqftiens  as  » 
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regard  to  positive  and  acknowledged  prefer- 
ences will  admit.  To  facil itate  these  objects, 
our  law  has  wisely  given  to  the  trustee,  to  bo 
appointed  by  the  court,  the  entire  manage- 
ment of  the  estate,  subject  of  course  to  the 
control  of  the  court  by  whom  he  is  appoint- 
ed, charging  him  with  the  duty  of  paying 
off  liens  and  incumbrances  to  which  the 
estate  might  be  subiect.  His  duty  requires 
him  to  mSke  the  earliest  disposition  and  set- 
tlement regarding  the  interests  of  all  the 
creditors  the. particular  lien  creditor  includ- 
ed, and  brings  all  the  claimants  before  one 
tribunal,  whereas,  by  allowing  sheriffs  and 
mortgagees  to  participate  in  tSe  administra- 
tion of  the  trust,  adverse  interests  are  created, 
delays  endangered,  if  not  ensured,  and  prob- 
ably different  and  possibly  conflicting  tri- 
bunals consulted."  See  also  Pinckney  ▼. 
Lanahan,  62  Md.  449.  There  is  no  system 
of  law  more  thoroughly  remedial  than  the 
provisions  of  the  Insolvent  Laws,  and  especi- 
ally those  which  relate  to  involuntary  in- 
sol  vency.  They  guarantee  j  nstice  and  equal  - 
ity  to  each  and  every  creditor  according  to  his 
legal  rights.  They  prevent  all  possible  con- 
flict of  jurisdiction,  obviate  all  confusion  and 
provide  an  entire  administration  of  the  in- 
solvent estate  in  one  court.  If  further  au- 
thority were  needed  to  sustain  the  views 
which  we  have  expressed  concerning  the 
duties  and  powers  of  the  permanent  trustee 
in  involuntary  insolvency,  it  is  only  nec- 
essary to  refer  to  the  able  and  exhaustive 
opinion  of  Mr,  Jtutiee  Clifford  in  QUnny  v. 
Langdon,  98  U.  8.  20,  25  L.  ed.  48,  where  he 
treats  of  the  jurisdiction  of  courts  of  bank- 
ruptcy and  the  powers  of  assignees.  But  the 
conventional  trustee  is  not  clothed  with  the 
-powers  requisite  to  enable  him  to  efficiently 
discharge  the  duties  which  devolve  upon 
him :  he  is  limited  in  his  authority  to  act,  and 
naturally  prejudiced  in  favor  of  the  assignor 
because  of  the  preference  shown  him  in  his 
selection  as  assignee.  The  theory  upon  which 
the  assignor  is  permitted  to  select  the  assignee 
is  without  support  under  our  Insolvent  Law, 
and  can  no  longer  be  sanctioned,  if  full  effect 
is  to  be  given  to  the  involuntary  provisions 
of  the  law. 

The  record  does  not  show  with  sufficient 
certainty  the  facts  upon  which  the  circuit 
court  for  Baltimore  county  adjudicated  Johns 
H.  K.  Nicholson  an  insolvent,  but  the  answer 
of  Mr.  Schraucker,  the  permanent  tnistee, 
supplies  sufficient  data  for  the  purposes  of 
this  opinion.  For  illustration,  suppose  this 
state  of  case  to  exist ;  that  said  J.  J.  Nichol- 
son &  Sons,  being  bankers,  and  doin^  busi- 
ness in  the  city  of  Baltimore,  and  being  in- 
solvent, or  in  contemplation  of  insolvency, 
did  on  the  14th  of  January,  1892,  suspnend 
payment  of  their  negotiable  paper,  and  failed 
to  resume  payment  thereof  for  more  than 
twenty  days  thereafter,  and  on  the  9th  of  Feb- 
ruary, 1892,  and  within  four  months  after  the 
commission  of  the  act  of  insolvency  com- 
plained of,  certain  creditors  filed  their  peti- 
tion in  the  proper  court  to  have  them  declared 
involuntary  insolvents ;  and  further,  that  said 
jr.  J.  Nicholson  &  Sons  were,  on  the  24th  of 
February,  1892,  adjudicated  insolvent  under 
the  involuntary  provisions  of  the  law,  in  pur- 
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suance  of  said  petition.  Having  committed 
an  act  of  insol  veneer  in  failing  to  t^tne  pay- 
ment of  their  negotiable  paper  within  twenty 
days  after  tbev  had  suspended  p^ment,  to 
wit :  on  the  14tn  of  January,  1892,  and  the  pe- 
tition to  adjudicate  them  insolvent  having 
been  filed  on  the  9th  of  February,  1892,  could 
J.  J.  Nicholson  &  Sons  by  any  act  of  theirs 
suspend  the  operation  or  annul  the  effect 
of  the  provisions  of  the  Insolvent  Law?  A 
case  somewhat  analogous  to  the  fact  just 
stoted  is  in  Re  Lan&r,  9  Nat.  Bankr.  Reg.  494, 
where  an  application  for  an  adjudication  of 
bankruptcy  was  made  against  the  debtor,  and 
the  acts  of  bankruptcy  alleged  were  that 
debtor  being  a  merchant,  had  suspended  pay- 
ment of  his  commercial  paper,  and  hw  I  not 
resumed  within  a  period  of  fourteen  d  lys, 
and  it  appears  that  before  the  expiration  of 
the  fourteen  days,  the  debtor  had  made  an  as- 
signment for  the  benefit  of  creditors,  under 
the  Ohio  statute.  It  was  held  that  the  assign- 
ment did  not  prevent  the  running  of  the 
fourteen  days,  and  also  held  that  the  fact  that 
the  state  court  had  acquired  jurisdiction  of 
the  debtor's  estate,  did  not  prevent  the  bank- 
rupt court  from  proceeding  under  the  Bank- 
rupt Law,  notwithstanding  no  fraud  was 
shown  in  the  assignment. 

For  us  to  adopt  a  different  view  is  to  de- 
clare that  our  Involuntary  Insolvent  Laws 
are  practically  a  nullity,  and  that  they  are 
wholly  inadequate  to  accomplish  the  object, 
which  the  Legislature  had  in  view  in  their 
enactment.  We,  however,  entertain  no  doubt 
as  to  their  practical  utility,  and  legal  suffi- 
ciency, and  believe  that  when  circumstances 
justify  the  application,  they  will  be  found 
to  be  both  salutary  and  effective  in  the  solu- 
tion of  the  complications  and  irregularities 
which  so  often  attend  upon  and  frequently 
follow  in  the  wake  of  insolvency.  One  of 
the  most  important  attributes  of  the  power  of 
the  permanent  trustee  in  involuntary  in- 
solvency is,  that  he  is  not  limited  to  the  as- 
sets and  estate  of  which  the  insolvent  was 
seised  and  possessed  at  the  date  of  his  ad- 
judication as  an  insolvent,  but  his  title  re- 
lates back  to  the  commencement  of  the  pro- 
ceedings in  insolvency,  and  takes  effect  rrom 
the  date  of  the  filing  of  the  petition.  Such 
also  was  the  construction  placed  upon  the 
powers  of  assignees  under  the  Bankrupt  Act. 
QUnny  v.  Langdon,  mipra;  Conner  v.  Long^ 
104  U.  8.  228,  26  L.  ed.  728.  We  are  of 
opinion  that  the  Legislature  in  the  passage 
of  Acts  creating  a  system  of  involuntary  in- 
solvency, intended  thereby  to  secure  to  the 
creditors  of  those  who  were  insolvent,  or  in 
contemplation  of  insolvency,  the  right  to  se- 
lect the  permanent  trustee,  to  settle  and  wind 
up  the  insolvent  estate ;  and  when  the  in- 
solvent by  any  act  of  his  seeks  to  frustrate 
thedesi&mof  the  law,  after  he  has  committed 
an  act  6?  insolvency  condemned  by  the  law, 
by  executing  an  assignment  for  the  benefit  of 
creditors,  even  though  it  be  made  without 
preference,  and  convey  all  his  property, 
nevertheless  any  creditor  or  creditors  holding 
claims  against  the  insolvent  debtor  of  the 
amount  required  by  the  statute,  can  within 
four  months  after  ue  commission  of  an  act 
of  insolvency,  file  a  petition  to  have  the  in- 
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Bolyent  debtor  adjudicated  an  insolvent  under 
the  involuntary  provision  of  the  law. 

This,  we  think,  is  clearly  the  right  of  the 
creditor,  but  we  must  not  be  understood  as 
deciding  that  the  permanent  trustee,  after  he 
has  qua! i fled  as  such,  can  delay  the  com- 
mencement of  proceedings,  to  set  aside  the 
assignment,  until  the  conventional  trustee  has 
been  permitted  to  proceed  so  far  with  the  set- 
tlement of  his  trust  estate,  as  to  indicate  that 
the  permanent  trustee  is  not  onlv  negligent 
of  his  rights  and  duties,  but  careless  in  their 
performance,  and  that  he  does  not  propose  to 
take  action  in  the  premises.  It  would,  how- 
ever, be  impossible  to  prescribe  any  positive 
rule  as  to  whether  the  application  to  set  aside 
is  made  within  a  reasonable  time  or  not,  but 
this  question  can  be  safely  left  to  the  deter- 
mination of  the  courts  having  jurisdiction  of 
the  subject-matter.    The  circuit  court  in  the 


!  further  consideration  of  this  cause  will  have 
before  it  all  the  parties  necessary  to  a  proper 
determination  of  the  respective  rights  la- 
volved  and  having  jurisdiction  of  the  subject* 
matter,  it  can  proceed  according  to  the  usual 
order  of  the  court.  Haugh  v.  Maultby,  68  Md. 
426.  It  follows  from  the  views  expressed, 
that  the  decree  should  neither  be  affirmed  nor 
reversed,  but  the  cause  must  be  remanded  for 
further  proceedings  under  article  6,  section 
86,  of  the  Code,  as  relief  may  be  given  and 
decree  passed  between  co-defendants,  and  as 
the  permanent  trustee  under  the  insolvent 
proceedings  sets  up  and  makes  claim,  by  his 
answer,  oi  all  the  property  embraced  by  the 
deeds,  the  court  may  proceed  to  decree  as  the 
law  requires. 

Cause  remanded  for  further  proceedings, 
under  art.  0,  §  86,  of  the  Code. 
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1.  The  erwBnre  of  the  name  of  a  Biirety 
firom  the  body  of  an  olllcial  bond  before 
he  hae  executed  it*  and  the  subetitutloa  of 
another  will  not  release  eureties  who  bad  already 
Blflrned  It  and  delivered  it  to  the  principal,  where 
tbe  bond  when  finally  delivered  by  him  to  tbe 
obligee  l8  regtilar  on  Its  f  aoe  and  the  latter  has  no 
notice  of  the  obanire. 

8.  Theeztenalonbystatnteof  theterm 
of  an  oflloer  who  was  elected  for  two 
yearn  and  *^ntJl  his  successor  Is  elected  or 
qualified**  will  oot  make  his  sureties  liable  for  any 
default  ocourrlDflr  after  the  two  yean  have  ex* 
plred  altbouffh  the  bond  states  the  time  when  the 
term  commeaoes  but  not  when  It  ends,  and  fur- 
ther provides  that  It  shall  remain  lo  effect  while 
he  shall  act  *^under  such  election.** 

B.  The  court  will  take  judicial  notiee  of 
a  general  statutory  law  by  extending  the 
term  for  which  an  officer  was  elected;  and  will 
limit  Judgment  on  his  official  bond  accordingly 
without  regard  to  defects  In  the  answer. 

4.  In  an  action  on  a  joint  official  bond 
the  principal  caonot  be  held  liable  alone. 

6«  A  remittitur  of  the  ezcees  in  a  jnd^ 
ment  may  be  ordered  under  Code  Proc..  I  1428, 
as  an  alternative  to  reversal  for  a  new  trial. 

(January  20, 1898b) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  plaintiff  in  an  action  upon  the  bond  of 
George  D.  Hill,  ez-treasurer  of  King  County, 
to  recover  money  alleged  to  have  been  con- 
▼erted  by  him  to  his  own  use  while  acting  as 
such  officer. 


NOTB.>-In  connection  with  the  extensive  review 
of  the  authorities  by  the  court  and  counsel  in  tbe 
above  case,  see  Pine  County  v.  WlUard*  1 L.  B.  A. 
U8,  and  note^  80  lilnn.  12S. 
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Reverted  unless  a  portion  of  (he  Judgment  shaU 
he  remitted. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Huflfhes»  Haetlny  A  Stedmaot 

for  appellants: 

The  denial  of  the  defendants  that  Hill  and 
the  other  defendants  executed  the  bond  sued 
upon  constituted  a  valid  defense.  A  material 
change  in  the  contract  of  a  surety  without  hia 
knowledge  or  consent,  operating  to  increase 
his  liabiUty  after  its  execution,  releases  the 
surety. 

Walla  Walla  County  v.  Ping,  1  Wash.  Terr. 
889;  Murfree  Official  Bonds,  §§  44,  63.  756. 
760;  Smith  v.  Peoria  County  8upr$,  59  111.  412; 
Smith  V.  United  States,  69  U.  8.  2  Wall.  219, 
17  L.  ed.  783:  Hessell  v.  Johnson,  68  Mich.  623; 
S/tarp  V.  United  States,  4  Watts,  21.  28  Am. 
Dec.  676;  Allen  v.  Mamey,  65  Ind.  898;  Ward 
V.  Churn,  18  Gralt.  801,  98  Am.  Dec.  749; 
Fletcher  v.  Austin,  11  Vt.  447,  84  Am.  Dec. 
698;  Pawling  v.  United  States,  8  U.  8.  4 
Cranch,  219,  2  L.  ed.  601;  Cannell  v.  Crawford 
County,  69  Pa.  196;  State  v.  Craig,  58  Iowa, 
238;  Uagler  v.  State,  81  Neb.  144. 

Where  one  surety  executes  an  instrument  on 
the  condition  that  the  others  named  shall  also 
execute  the  instrument,  and  such  others  do  not, 
the  instrument  is  void  as  to  the  surety  that 
executed  it. 

Linn  County  v.  Farris,  52  Mo.  75,  14  Am. 
Rep.  S89;  Ward  v.  Chum,  18  Gratt.  801.  98 
Am.  Dec.  749. 

The  sureties  of  an  officer  who  is  chosen  pe- 
riodically, and  to  hold  an  office  until  his  suc- 
cessor is  "chosen  and  qualified,"  are  bound 
only  for  the  period  for  which  the  officer  was 
chosen,  and  for  a  time  reasonably  sufficient  for 
the  election  and  qualification  of  his  successor. 

Brandt,  Suretyship  &  Guaranty,  g§  189-141; 
United  States  y,  Kirkpatriek,  22  tj.  8. 9  Wheat. 
720,  6  L.  ed.  199;  Chelmsford  Co.  v.  Demarest, 
7  Gray,  1;  Bigelow  r.  Bridge,  8  Mass.  275; 
Welch  v.  Seymour,  28  Conn.  887;  Wapelh 
County  v.  Bigham,  10  Iowa,  40;  Dover  v. 
TwomUy,  42  N.  H.  59;  Moss  v.  BtaU,  10  Ma 
888, 47  Am.  Dec.  1 16;  State  Trsagurer  y.  Mdnn^ 


See  also  39  L.  R.  A.  847 ;  41  L.  R.  A.  823. 
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84  Vt  871;  Wilmington  v.  Hem,  2  Harr. 
n)el.)  190;  South  Carolina  Int.  Co,  v.  Smith, 
2  Hill,  L.  689;  South  Carolina  Soc.  v.  Johnwn, 
1  McCord,  L.  41,  10  Am.  Dec.  644;  Tyler  v. 
SeUon,  14  Gratt.  214;  Public  Account  Comn. 
T.  Oreenu)ood,  1  Desauss.  450;  Singtton  Mut. 
In:  Co,  V.  Clark,  88  Barb.  196;  Pallet  ton  y. 
Ireehold  Twp.  88  N.  J.  L.  255;  Harrie  t.  BaJ- 
W«,  4  Dill.  185. 194,  4  Myers,  Fed.  Dec.  §§  588, 
689;  Fretno  Enterprise  Co.  v.  AlUn,  67  Cal. 
506,  10  Am.  &  Eng.  Corp.  Cas.  844;  Hubert 
T.  Mendheim,  64  Cal.  218. 

Tbe  sureties  are  held  only  for  the  term  for 
wblcb  tbdr  bond  is  gi^eD,  and  it  is  not  essen- 
tial tbat  the  bond  express  tbe  duration  of  the 
term. 

Sovth  Carolina  Soe,  ▼.  Johnson,  Bigelote  t. 
Bridge,  Chelmtford  Co,  v.  DcmarcMt,  Public 
Account  Comrs,  v.  Greenwood,  South  Carolina 
Ins.  Co.  T.  Smith,  WapeUo  County  ▼.  Bighorn, 
and  Vresno  Enterprise  Co.  v.  Allen,  supra. 

Tbe  law  of  an  ofBce  at  tbe  time  tbe  bond  is 
executed  bv  tbe  officer's  sureties  forms  part  of 
an  official  bond. 

Brandt,  Sure^sbip  &  Guaranty,  §  189;  Mur- 
free.  Official  Bonds,  §  675;  South  Carolina 
Soe.  ▼.  Johnson,  ntpra;  United  States  v.  Ifieh^ 
oil,  25  D.  B.  12  Wbeat.  405,  6  L.  ed.  709; 
Walsh  7.  Bailie,  10  Johns.  180;  United  States 
▼.  Boyd,  40  U.  B.  15  Pet.  187.  10  L.  ed.  706; 
i%o>p^  V.  Aikenhead,  5  Cal.  106;  Brown  v. 
Lattimore,  17  Cal.  98;  Hubert  v.  Mendheimsxid 
Wilmington  ▼.  Horn,  supra. 

The  liability  of  a  surety  is  not  to  be  extended 
by  implication  beyond  tbe  terms  of  his  con- 
tract. 

MiUer  v.  Stewart,  22  U.  8.  9  Wheat  712,  6 
L.  ed.  197;  United  States  y.  Boyd,  supra. 

Tbe  conditions  of  an  official  bond,  importing 
a  continuing  liability,  are  uniformly  restrained 
by  tbe  recitals  and  their  effect  limited  to  tbe 
duration  of  tbe  term,  whether  it  be  expressly 
named  in  the  bond  or  not,  unless  an  enlargre- 
ment  of  such  liability  be  expressly  provided 
for. 

Arlingf-on  v.  Merrieke,  2  Saund.  411;  Liver- 
pool Water  Works  Co.  v.  Atkinson,  6 East,  607; 
United  States  ▼.  Kirkpatrick,  People  v.  Aiken- 
head and  Kingston  Mut.  Ins.  Co.  v.  Clark,  su- 
£ra;  Citizens  Loan  Asso.  v.  Nugent,  40  N.  J. 
u  215;  Murfree,  Official  Bonds,  §5^  621-628. 

It  is  not  competent  for  a  legislature,  by  ex- 
tending tbe  term  of  an  officer,  to  continue  the 
liability  of  his  sureties  for  the  period  covered 
by  the  extended  term.  The  sureties  contract 
with  reference  to  tbe  law  as  it  exists  at  tbe 
time  they  execute  the  bond,  and  that  law  forms 
a  part, of  their  contract. 

Murfree,  Official  Bonds,  §  715;  Brown  ▼. 
lattimore,  17  Cal.  98;  Miller  v.  Steieart,  22  U. 
8.  9  Wbeat.  708.  6  L.  ed.  195;  United  States 
V.  Boyd,  40  U.  S.  15  Pet.  207,  10  L.  ed.  718; 
Leggett  v.  Humphreys,  62  U.  S.  21  How.  76, 
16  L.  ed.  54;  Smith  v.  United  States,  69  U.  8. 
8  Wall  285.  17  L.  ed.  792;  United  States  ▼. 
Oheeseman,  8  8awy.  424. 

The  same  principle  is  involved  in  those  cases 
where  by  subsequent  legislation  new  duties  are 
Imposed  by  law  upon  an  officer  not  germane 
to  tbe  office  or  of  the  same  general  nature  as 
those  usually  incident  thereto,  or  where  en- 
larged jurisdiction  or  territory  is  by  subsequent 
legislation  given  to  the  officer. 
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Miner  v.  Stewart,  22  U.  8.  9  Wheat.  680,  6 
li.  ed.  189;  United  States  v.  Gheeseman,  supra; 
Denio  v.  State,  60  Miss.  949;  Bensinger  v. 
Wren,  100  Pa.  500;  United  States  v.  Singer,  88 
U.  8.  16  Wall.  Ill,  21  L.  ed.  49:  Pwple  v. 
Tompkins,  74  111.  482;  Murfree,  Official  Bonds, 
§646. 

In  an  action  upon  a  bond  the  pruocipal  is  no 
further  bound  than  his  sureties. 

Fresno  Enterprise  Co.  v.  Allen,  67  Cal.  505; 
Bigelow  v.  Bridge,  8  Mass.  275. 

Messrh  Roniud  A  Pilea»  for  respondent: 

The  defense  relied  upon  here,  viz. :  '  *  Alter- 
ation of  bond"  and  "extension  of  term" 
should  have  been  pleaded;  and  the  defendants 
cannot  avail  themselves  of  these  matters  under 
their  general  denial. 

Wash.  Code.  %  82;  Heath  v.  State,  14  Tex. 
App.  214;  Stephen,  PI.  9th  Am.  ed.  *159;  Pom. 
Rem.  &  Rem.  Rights,  §§  611-615  and  note,  624, 
688,  684, 646, 647, 687. 710;  Abbott,  Law  Diet., 
Non  est  Factum;  Moak's  Van  Bantvoord,  PL 
8d  ed.  pp.  610,  649;  McKynng  v.  BuU,  16  N. 
Y.  807,  69  Am.  Dec.  696;  Steioart  v.  Barrow^ 
55  Ga.  664;  United  States  v.  Bradley,  85  U.  B. 
10  Pet.  848,  9  L.  ed.  448;  Pfaffenberger  v.  Pto^ 
ter,  98  Ind.  121;  LouisoiOe  db  N.  B.  Co.  v.  Orr, 
84  Ind.  50. 

The  plea  of  alteration  is  a  plea  of  avoidance 
which  should  have  been  specially  pleaded,  and 
tbe  answer  should  show  that  tbe  alteration  was 
made  with  the  knowledge  or  consent  or  by 
authority  of  the  plaintiff. 

ri^oft  V.  Hcdiey,  48  Cal.  610;  Wild  Cat 
Branch  v.  BaU,  46  Ind.  217;  MickUieait  v. 
Noel,  69  Iowa,  844;  Humphreys  v.  Crane,  5  Cal. 
175;  McCormick  Harvesting  MaeJi.  Co.  v.  Wil- 
son, 89  Mhin.  467;  Dangler  v.  Baker,  86  Ohio 
St.  678. 

Non  est  factum  puts  in  issue  iYxe  factum  of 
the  bond  only. 

Soloman  v.  Evans,  8  McCord,  L.  274;  Adams 
V.  Wylie,  1  Nott  &  McC.  78. 

Plaintiff  must  have  verdict  if  bond  be 
proved. 

Perry  v.  Clymore,  8  McCord,  L.  245;  Mun- 
eie  Nat.  Bank  v.  Brown,  112  Ind.  474. 

The* possession  of  the  bond  by  the  principal 
was  evidence  of  authority  to  deliver  it,  and  to 
authorize  the  obligee  to  act  upon  it  as  valid 
and  effectual  for  all  it  purported  to  be.  Any 
parol  or  other  qualifications  of  the  liability  im- 
puted by  the  body  of  the  instrument,  not  made 
known  to  the  party  for  whose  protection  it 
was  designed,  could  not  affect  him,  and  could 
not  be  proved  against  him. 

Belloni  v.  Freeborn,  63  N.  Y.  889;  Carroll 
County  V.  Buggies,  69  Iowa,  269;  Taylor  County 
V.  King,  78  Iowa.  158;  Bartlett  v.  Freeport 
Board  of  Education,  59  111.  870;  Smith  v. 
Peoria  County  Suprs.  Id.  414;  Will  County 
School  TrusUes  v.  Sdieick,  119  111.  579. 

If  the  obligors  are  at  liberty,  when  litigation 
arises  and  loss  is  likely  to  fall  upon  them,  to 
set  up  a  condition  unknown  to  the  person 
whose  duty  it  was  to  take  the  bond,  and  which 
is  unjust  in  its  result,  the  difficulties  of  pro- 
curing satisfactory  indemnity  from  those  who 
are  required  by  law  to  give  it  will  be  greatly 
in  ere  r  sed . 

Dair  v!  United  States,  88  U.  8.  16  Wall.  1, 
21  L.  ed.  491;  Cooper  v.  BeMainviUe,  1  Colo. 
App.  16. 
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Where  the  county  commissioners,  not  having 
known  or  had  either  from  the  face  of  the  bond 
or  from  any  other  source,  notice  sufficient  to 
have  put  them,  as  reasonably  prudent  men, 
upon  an  inquiiy  which  would  have  disclosed 
the  fact,  the  oblic^ois  cannot  avail  themselves 
of  the  defense  set  forth. 

Murfree,  Official  Bonds,  §48;  Mechem,  Pub. 
Off.  §  279,  and  full  list  of  authorities  therein 
cited. 

Wafla  Walla  County  t.  Ping,  1  Wash.  Terr. 
889,  should  not  be  foUoweil  by  this  court. 
It  is  not  good  law.  It  repudiates  the  doctrine 
of  State  V.  jRm^.  in  68  Me.  284,  which  has  been 
largely  followed. 

Dair  v.  United  Statet,  tupra;  State  v.  Leiwi$, 
78  N.  C.  188,  21  Am.  Rep.  461;  TidbaU  v. 
Bailey,  48  Gal.  610;  WiU  County  Scfwol  Tru^ 
ee$  V.  Seheiek,  119  111.  579;  Nash  v.  Fugate,  24 
Gratt.  202,  18  Am.  Rep.  640;  StaU  v.  I\ftter. 
68  Mo.  212, 21  Am.  Rep.  440;  First  Nat.  Bank 
of  Trenton  v.  Oay,  68  Mo.  88;  Cutler  t.  Bob- 
ertSy  7  Neb.  4;  Ordinary  of  StaU  v.  T^tateher, 
41  N.  J.  L.  408,  82  Am.  Rep.  225;  Chicago  ▼. 
Cage,  95  IIL  598.  85  Am.  Rep.  182:  Jordan  ▼. 
Jordan,  10  Lea,  124, 48  Am.  Rep.  294;  Matkias 
Y.  Morgan,  72  Ga.  517, 58  Am.  Rep.  847;  WhiU 
V.  Duggan,  140  Mass.  18,  54  Am.  Rep.  487; 
Taylor  County  v.  King,  78  Iowa,  158;  Cooper 
V.  DeMainviUe,  1  Colo.  App.  16;  State  v.  Pep- 
per, 81  Ind.  76;  MiUett  v.  Parker,  2  Met.  (Ky.) 
608;  Butler  v.  United  States,  88  U.  8.  21  Wall. 
272, 22  L.  ed.  614;  HaU  v.  Smith,  14  Bush,  605; 
Jones  V.  &ieUbymlle,  F.  L.  d  M.  2ns,  Co,  2  Met. 
(Ky.)  158:  Readfield  v.  S^iaper,  50  Me.  86;  StaU 
T.  Berg,  60  Ind.  496. 

The  strict  rule  applicable  to  common-law 
bonds  does  not  apply  to  official  bonds. 

Teakle  v.  Winters,  60  Ind.  654;  Barvey  ▼. 
StaU,  94  Ind.  161;  Oraeter  v.  De  Wolf,  112  Ind. 
1;  Lucas  y.  Owens,  118  Ind.  521. 

When  the  bond  is  in  proper  form  and  there 
Is  nothing  to  apprise  the  board  of  any  condi- 
tion or  limitation  upon  the  obligation  of  the 
parties  thereto,  sureties  ought  not  to  be  allowed 
to  wait  until  a  defalcation  occurs  to  make 
known  and  avail  themselves  of  private  stipu- 
lations and  conditions  between  themselVes  and 
their  principals. 

Carroll  County  ▼.  Buggies,  Dair  t.  United 
States,  Bartletl  v.  Freeport  Board  of  Education, 
WhiU  V.  Duggan  and  Smith  v.  Peoria  County 
Suprs.  supra;  Catoley  v.  People,  95  111.  257; 
Belloni  v.  Freeborn,  68  N.  T.  889;  BirdsaU  v. 
Bussell,  29  N.  Y.  241;  Ford  v.  Albright,  81 
Ohio  St.  88;  FuUerton  v.  Sturges,  4  Ohio  St. 
685. 

The  change  of  a  name  of  one  of  the  obligors 
in  the  body  of  a  bond  is  an  immaterial  altera- 
tion. 

Murfree,  Official  Bonds,  §§  11, 42;  Batridge 
V.  Jones,  38  Ohio  SL  875;  McCain  v.  Siming- 
Un,  37  Ohio  St.  484;  Ahrend  v.  Odiorne,  125 
MasR.  50:  Leith  v.  Bu^i,  61  Pa.  895;  Los  Ange- 
les V.  MfUus,  59  Cal.  444.  450;  Scheid  v.  Leib- 
shultz,  51  Ind.  88;  Cutter  v.  Whittemore,  10 
Mass.  444;  Ladd  t.  Board  of  Trustees,  80  III. 
283;  Derby  v.  ThraU,  44  Vt.  418. 

The  proposition  that  the  obligee  in  a  bond  is 
bound  to  seek  out  the  sureties  and  explain  to 
them  the  nature  and  extent  of  their  ob]is[ation 
at  the  point  of  losing  the  security,  or  that  he 
if  to  be  held  responsible  for  the  fraudulent  rep- 
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resentations  or  concealment  of  the  principal  of 
any  of  the  facts,  is  somewhat  noYei,  and  Is  not 
upheld  by  any  adjudged  case. 

Western  New  York  L,  Ins.  Co.  ▼.  Clinton,  66 
N.  T.  881;  Lee  County  ▼.  WeMtig,  70  Iowa, 
198;  Comstock  v.  Gage,  91  HI.  884,  affirmed  in 
Stern,  v.  PeopU,  102  111.  554;  Bigelow  v.  Conegys, 
5  Ohio  St.  236;  Brown  v.  Kent  County  FMaU 
Judge,  42  Mich.  501;  McCormiek  y.  Bay  City, 
23  Mich.  457. 

The  sureties  are  liable  upon  their  bond  not 
only  for  such  moneys  as  were  received  by  Hill 
prior  to  January,  l387,  but  for  all  received  by 
him  prior  to  March  7,  1887. 

The  obligors  on  an  official  bond  enter  into 
their  obligations  in  view  of  the  possible  mod- 
ifications of  their  liability  by  the  Le^lative 
Assembly. 

Murfree,  Official  Bonds.  §§  198,  202. 

Without  any  constitutional  restriction  or 
prohibition  a  Legislature  can  change  a  term  of 
office. 

Mechem,  Pub.  Off.  p§  887-889;  Long  ▼.  New 
York,  81  N.  T.  427;  PeopU  v.  Whitiock,  92  N. 
T.  198;  Penney  v.  Mahoney,  87  Minn.  174;  Be 
Bulger,  45  Cal.  553. 

An  officer  elected  by  the  people  holding  his 
office  for  a  term  extended  by  the  Legislature, 
is  not  a  legislative  appointee,  but  holds  by  vir- 
tue of  an  election.  And  for  any  defalcation 
during  such  extension  of  term  the  bondsmen 
of  such  officer  are  liable. 

Com,  V.  Drewry,  15  Gratt  1;  Christie  v. 
Sacramento  Suprs.  89  Cal.  1;  Mechem,  Pub. 
Off.  §§  106, 128, 128;  Murfree,  Official  Bonds, 
§627. 

An  extension  of  a  term  of  office  by  a  legis- 
lative enactment  neither  creates  a  new  term  nor 
requires  a  new  bond. 

StaU  V.  Weatherby,  17  Neb.  558;  StaU  v. 
MeOovney,  92  Mo.  428;  Pickering  v.  Day,  8 
Houst.  (Del.)  474;  StaU  v.  Barrison,  118  Ind. 
484;  P^fpU  V.  Metropolitan  Police  Board,  19 
N.  Y.  192. 

There  never  was  a  vacancy  in  the  office. 

Mechem,  Pub.  Off.  §  126  et  seq.;  Peopie  v. 
Woodruff,  82  N.  Y.  855;  Stats  v.  Bryson,  44 
Ohio  St.  457;  Oosman  v.  StaU,  106  Ind.  208. 

An  officer,  wbose  term  is  a  stated  number  of 
years  and  until  his  successor  is  elected  and 
qualified,  continues  to  hold  the  office  until 
such  election  and  qualification  of  a  successor, 
though  the  same  be  after  the  expiration  of  such 
pericKl;  and  the  liability  of  the  sureties  on  the 
bond  of  such  officer  under  such  qualifications 
continues  until  the  election  and  qualification 
of  his  successor. 

StaU  V.  Kurizeborn,  78  Mo.  98;  PeopU  v. 
Beacfi,  77  Dl.  54;  Thompson  v.  State,  87  Miss. 
518:  Bughes  v.  Smith,  5  Johns.  168. 

Under  such  a  statute  the  qualification  ef  a 
successor  is  necessary  to  devest  the  incumbent 
of  his  office.  His  term  is  continued  until  his 
successor  is  qualified  to  receive  the  money. 

Fond  du  Lac  v.  Moore,  58  Wis.  170;  Whit- 
mire  V.  Langston,  11  S.  C.  881;  PeopU  v.  Bar- 
nett  Twp.  Suprs,  100  III.  886. 

There  has  been  no  creation  of  a  new  or  short 
term  in  this  case,  but  merely  an  alteration  of 
Hill's  term. 

Long  V.  New  Fork,  supra;  PeopU  v.  Batch' 
eUr,  22  N.  Y.  187;  StaU  v.  Barrtson,  118  Ind. 
484;  Qosmond  v.  State,  106  Ind.  208. 
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There  is  no  basis  for  counsel's  contention 
that  the  Art  of  the  Le^cislature  is  an  appoint- 
vsent  of  Hill  for  the  short  term.  Such  is  not 
the  intention  of  the  Act  as  expressed  in  its  title. 

Chdmtford  Co.  v.  Demaresi,  7  Gray,  1;  BhceUr 
Bank  v.  Bogen^  7  N  H.  21;  2  Am.  &  Eng. 
^IncYclop.  Law,  464:  Murfree,  Official  Bonds, 
%%  182,  225.  63&-681,  648,  644. 

Where  the  change  made  in  the  duration  of 
«n  office  has  not  materially  altered  the  daties, 
•or  is  contemplated  by  the  parties  the  bond  is 
aot  avoided. 

De  Colyar,  Guaranties,  p.  241. 

The  sureties  assumed  liabilities  for  all  duties 
imposed,  not  only  by  the  law  in  force  at  the 
time  the  contract  was  executed  and  the  bond 
•signed,  but  all  the  laws  in  force  at  any  time 
during  the  continuance  of  the  term  of  office, 
whether  passed  before  or  after  the  execution 
of  the  bond. 

Murfree,  Official  Bonds.  §g  108.  712,  718; 
KindU  y.  8taU,  7  Blackf.  589;  Com.  v.  Boimei^ 
25  Gratt.  771;  Auburn  Board  of  Bdueatimi  y. 
-Quick,  90  N.  T.  188;  PeopU  y.  Vilas,  86  N.  Y. 
469, 98  Am.  Dec.  520:  United  States  y.  PomU, 
«1  U.  8.  14  Wall.  501,  20  L.  ed.  728;  United 
JSiatss  y.  McCartney,!  Fed.  Rep.  104;  Boody 
▼.  United  States,  1  Woodb.  &  M,  150,  4  My- 
ers, Fed.  Dec.  488;  Dawson  y.  State,  88  Ohio 
8t  1:  Monroe  County  Suprs.  v.  Clark,  92  N. 
T.  895. 

Brown  y.  TMttimore,  17  Cal.  98,  is  not  now 
the  law  in  California,  and  it  has  been  criticised 
smd  repudiated  by  the  supreme  courts  of  other 
•tales. 

Placer  County  y.  Bickerson,  45  Cal.  15; 
Iresno  Enterprise  Co.  y.  AlUn,  67  Cal.  505; 
State  y.  Daniels,  51 N.  C.  444;  People  y.  Backus, 
117  N.  Y.  208;  StaU  y.  Seny,  64  Mo.  101;  StaU 
▼.  Thompson,  88  Mo.  198;  Friet  y.  De  La  Mon- 
4anya  (Cal.)  Aug.  80, 1889 ;  StaU  v.  Berg,  50 
Ind.  496. 

Dunbar,  Ch.  J.,  deliyered  the  opinion 
of  the  court : 

The  complaint  alleges  that  George  D.  Hill, 
«t  a  general  election  held  in  Noyember.  18UB4, 
was  duly  elected  county  treasurer  of  Ein^ 
•county  for  the  term  of  two  years  from  and 
after  the  first  Monday  of  January  next  ensu- 
ing, and  that  on  the  12th  day  of  Noyember, 
1884.  said  George  D.  Hill,  as  principal,  with 
John  Leary.  Joseph  F.  Mclfaught.  George 
W.  Harris.  ElishaP.  Ferry,  SutcTiffe  Baxter, 
and  Guy  0.  Phinney,  as  sureties,  executed 
Ills  bond  to  the  county  of  King  in  the  sum 
of  $60,000.  conditioned  that  he  would  pay 
oyer  all  moneys  receiyed  by  him,  and  for  the 
further  discharge  of  his  duties  as  such  treas- 
urer ;  that  in  January.  1885,  Hill  took  the 
oath  of  office,  and  entered  upon  the  perform- 
ance of  his  duties  as  such  treasurer,  and 
oontinued  to  act  as  such  for  the  full  term  to 
which  he  was  elected,  and  until  the  7th  day 
of  March,  A.  D.  1887 ;  that,  while  he  was  so 
acting  as  county  treasurer,  he  neglected  and 
refused  to  account  for.  and  pay  oyer  to  hid 
successor,  the  sum  of  $29. 750. 86 ;  and  that 
4ie  converted  the  same  to  his  own  use.  To  the 
allegation  of  the  execution  of  the  bond,  the 
•sureties,  with  the  exception  of  Phinney. 
pleaded  **  non  est  factum. "  They  also  denied 
failure  on  the  part  of  Hill  to  duly  account 
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for  all  sums  of  money  which  came  into  his 
hands,  and  to  pay  over  to  his  successor  all 
sums  which  he  outrht  properly  to  pay.  There 
is  quite  a  history  attached  to  the  case,  which 
it  is  not  necessary,  for  the  purposes  of  this 
opinion,  to  repeat  here.  During  the  pend- 
ency of  the  action.  Hill  died,  and  certain 
executors  were  substituted;  and  upon  the 
filial  trial  of  the  case  below  a  Judgment  was 
rendered  against  the  executors,  and  against 
the  sureties  on  the  bond,  above  mentioned, 
for  the  sum  of  $29,148.60,  with  Interest  from 
March  7,  1887.  which  was  the  date  of  the  ex- 
piration of  Hill's  term  of  office,  as  continued 
by  Act  of  the  Legislature  of  1886.  Before 
answering,  demurrers  had  been  Interposed  to 
the  complaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.    The  demurrers  were  oyerruled. 

We  will  first  dispose  of  the  merits  of  the 
case  by  saying  that,  from  as  thorough  an  ex- 
amination" of  the  testimony  as  it  nas  been 
Sossible  for  us  to  make,  we  do  not  feel  justi- 
ed  in  disturbing  the  conclusions  reached  by 
the  lower  court  on  questions  of  fact.  Upon 
the  trial  of  the  case  it  was  claimed  by  the 
sureties  that  when  they  signed  the  bond  the 
name  of  Henry  L.  Yesler  was  in  the  body  of 
the  bond,  and  that  they  signed  with  the  un- 
derstanding that  Yesler  was  to  be  one  of  the 
bondsmen.  It  appears  that  after  the  signing  • 
by  the  parties,  but  before  the  delivery  to  the 
custodian  of  the  county,  the  name  of  Yesler 
was  erased,  and  the  name  of  Guy  C.  Phin- 
ney substituted.  On  this  state  of  facts  ap- 
pearing, it  is  contended  by  the  appellants 
that  the  sureties  are  not  responsible,  and  that 
the  bond,  as  to  them,  is  void.  The  finding 
of  the  court  is  that  the  name  that  was  erased 
from  the  body  of  the  bond  was  carefully  and 
neatly  erased,  and  the  name  of  Phinney 
placed  thereon,  over  the  name  erased,  and 
that  when  said  bond  was  delivered,  approved, 
and  accepted  by  the  commissioners,  the  bond 
was  in  all  respects  regular  upon  its  face,  and 
that  without  a  close  inspection  the  erasure 
could  not  be  detected ;  that  the  commissioners 
had  no  notice  sufficient  to  have  put  them,  as 
reasonably  prudent  men,  upon  inquiry,  ei- 
ther from  the  face  of  the  bond,  or  from  any 
other  source  whatever.  An  inspection  of  the 
bond,  which  is  an  exhibit  in  the  case,  fully 
justifies  the  finding.  The  name  of  Guy  C. 
Phinney  is  written  smoothly,  and  in  regular 
order,  after  the  word  **and."  It  occupies  the 
full  space  after  the  name  of  the  preceding 
surety.  It  is  in  the  same  handwriting  with 
the  rest  of  the  bond,  evidently  written  with 
the  same  ink.  and  apparently  at  the  same 
time,  and  with  the  same  pen.  Without  one 
were  specially  looking  for  an  erasure,  it 
would  not  be  noticed  ;  and.  even  when  atten- 
tion is  called  to  it,  it  is  difficult  to  say  that 
any  other  name  ever  occupied  the  space  now 
occupied  by  the  name  of  Guy  C.  Phinney. 
So  that  it  must  be  considered  as  a  change  be- 
fore delivery,  without  notice  to  the  obligee, 
and  as  such  we  will  discuss  it. 

On  the  question  of  the  responsibility  of 
the  sureties  in  a  case  of  this  kind,  there  is 
some  conflict  of  authority,  and  the  case  of 
WaUa  Walla  County  v.  Ping,  1  Wash.  Teir, 
848,  is  cited,  and  largely  relied  upon  to  su*^ 
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tain  appellants*  views.  It  does  not  definitely 
appear  from  the  opinion  in  that  case  whether 
the  blank  had  been  filled  before  or  after  de- 
livery of  the  bond,  but  it  can  be  pretty 
clearly  ascertained  from  a  review  of  the  au- 
thorities by  the  court,  and  its  criticisms  and 
arguments,  that  it  sustained  appellants'  con- 
tention. But  we  are  unable  to  agree  with 
the  reasoning  of  the  court  in  that  case.  It  is 
conceded  in  that  case  that,  if  the  alteration 
bad  been  succeeded  by  the  delivery  by  the 
sureties,  the  law  is  well  settled  that  the  in- 
strument signed  munt  be  considered  their 
bond.  But  the  contention  is  that  it  is  not 
enough  to  constitute  a  delivery  that  the  bond 
has  been  signed  and  sealed,  and  put  out  of 
the  possession  of  the  signer,  and  that,  where 
such  bond  has  been  changea  contrary  to  the 
understanding  at  the  time  it  was  signed,  the 
delivery  to  an  agent  or  a  co-obligor  ought  not 
to  be  construed  the  true  technical  delivery. 
But  it  seems  to  us  that  the  pertinent  Question 
is,  Is  the  party  who  makes  the  final  aelivery 
to  the  obligee  the  agent  of  the  surety,  or  Is 
he  the  agent  of  the  obligee?  If  he  is  the 
agent  of  the  surety,  then  the  surety,  under 
the  familiar  principle  that  the  act  of  Uie 
agent  is  the  act  of  the  principal,  is  bound ; 
for  the  alteration  has  been  succeeded  by  the 
delivery  by  the  sureties,  and  the  law  in  that 
case,  as  is  said  by  the  court  in  WaUa  Walla 
Oounty  y.  Ping,  supra^  **  is  so  unquestionably 
settled,  that  the  instrument  sued  must  be  con- 
sidered their  bond,  that  it  is  idle  to  cite  au- 
thorities. "  Why  should  not  a  principal  in 
a  bond  be  held  to  be  the  agent  of  the  sur- 
eties, instead  of  the  county,  in  this  case? 
He  can  in  no  sense  be  held  to  be  ^e  agent 
of  the  county  in  furnishing  his  own  bond. 
It  would  be  against  the  policy  of  the  law, 
and  would  defeat  the  very  object  which  the 
law  has  in  view  in  providing  for  the  bond. 
He  is  clothed  with  no  authority  by  the 
county,  but,  on  the  other  hand,  other  officers 
are  especially  authorized  to  pass  upon  the 
sufficiency  of  his  bond  in  every  particular, 
and  are  made  the  agents  of  the  county  for 
that  purpose.  His  interest,  as  far  as  the  bond 
is  concerned,  might  be  said  to  be  antagonis- 
tic to  the  interests  of  the  county.  There  is 
no  confidence  between  the  treasurer  and  the 
county  in  this  respect.  But  the  sureties,  on 
the  other  hand,  by  their  very  act  of  deliver- 
ing to  the  principal  their  executed  bond,  to 
be  filed  with  the  proper  authorities,  establish 
a  relation  of  confidence  and  trust, — tlv«  /ela- 
tion of  agency.  They  have  certainly  made 
him  an  agent  for  the  purpose  of  deh/ering 
the  bond  tnat  they  executed.  They  ha\«  held 
him  out  as  an  agent  to  the  county,  and  if  he 
has  exceeded  his  authority,  and  some  one  has 
to  suffer,  it  should  be  the  ones  who  intrusted 
him  with  their  business,  and  who  said,  by 
their  acts,  that  he  could  be  relied  upon  to 
carry  out  their  intentions,  and  not  the  county, 
which  is  not  in  any  way  responsible  for  him. 
The  law  provides  no  way  by  which  the 
county  can  summon  the  sureties  to  appear, 
and  make  an  examination  of  the  bond,  for  the 
purpose  of  ascertaining  whether  all  the  pri- 
vate understandings  between  the  principal 
and  the  sureties  have  been  carried  out ;  and 
yet,  without  some  such  investigation  is  made, 
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under  the  appellants'  theory,  there  would  bo 
so  many  pretexts  for  avoiding  bonds  that  the 
taking  of  such  obliffations  would  be  little 
less  than  a  farce.  On  the  other  hand,  the 
sureties  have  it  In  their  power,  by  the  ob« 
servance  of  the  ordinary  rules  of  prudence, 
to  see  that  their  agreement  with  the  principal 
is  expressed  in  the  bond  that  is  nl^.  Of 
course,  if  there  is  anything  on  the  face  of  the 
bond,  when  it  is  delivered,  to  excite  ttte  sus- 
picion of  the  obligee  that  the  bond  has  been 
tampered  with,  or  sufficient  to  put  a  prudent 
person  on  his  guard,  he  ought  to  be  held 
bound  to  make  an  investigation  before  accept- 
ing the  bond.  But  to  hold  the  obligee  re* 
sponsible  where  the  bond  is  good  on  its  fac6» 
and  where  he  has  no  notice  until  after  the  de* 
falcation  has  occurred,  is,  in  our  iudement, 
not  only  wrong  in  principle,  but  is  also  op- 
posed to  the  great  weight  of  authority ;  and 
a  brief  review  of  the  authorities  cited  by  the 
appellants  will  show  that,  on  principle,  they 
neatly  all  sustain  this  view. 

Section  44  of  Murfree  on  Official  Bonds  is 
as  follows:  ''If  a  surety  executes  a  bond, 
and  delivers  it  to  the  principal  obligor,  upon 
conditions  agreed  upon  between  them,  and 
with  instructions  to  fill  blanks  or  procure 
other  sureties,  he  makes  the  principal  obli- 
gee his  agent,  and  is  bound  by  his  acts,  done 
within  the  sco^  of  his  apparent  authority. 
Unless  the  obligee  has  notice  of  the  condi- 
tions and  instructions,  he  cannot  be  bound 
by  them.  The  surety  confides  in  the  princi* 
pal.  The  obligee  does  not."  Section  53  of 
the  same  book  is  but  a  Tei)etition  of  the  doc- 
trine announced  in  section  48,  viz.,  that, 
where  the  obligee  has  notice  of  the  condition, 
it  cannot  recover  on  tlie  bond,  and  that  it  ie 
the  duty  of  officers  intrusted  with  the  au- 
thority to  take  and  approve  c^cial  bonds  to 
use  ordinary  care  and  prudence  to  protect 
the  security,  as  well  as  to  see  in  the  interests 
of  the  public,  that  the  bond  is  valid,  and 
the  security  sufficient.  Section  756  states 
the  English  rule  as  being  ihat  **  the  alteration 
is  fatal  to  the  validity  of  the  instrument  if 
made  after  execution,  and  while  in  possession 
or  under  control  of  the  party  seeking  to  en- 
force it, "  which  does  not  affect  the  case  under 
consideration.  Section  760  cites  cases  sus- 
taining the  rule  that  the  validity  of  the  bond 
would  be  abrogated  if,  after  its  execution,  one 
of  the  signatures  is  erased ;  but  an  investiga- 
tion of  the  cases  cited  bv  the  authority,  which 
are  also  the  cases  cited  by  appellants,  reveals 
the  discriminating  fact  that  there  was  suffi- 
cient notice  given  to  charge  the  obligee 
with  the  duty  of  investi^tion.  Thus,  in 
Smith  V.  Uniua  States,  69  U.  S.  2  Wall.  219, 
17  L.  ed.  788,  the  court,  while  holding  the 
surety  harmless,  also,  in  the  argument,  dis- 
tinguished it  from  cases  where  no  notice  of 
the  alteration  had  been  given  to  the  obligee. 
It  says,  in  stating  the  case:  "Materiality 
of  the  alteration  is  not  denied,  and  the  plain- 
tiffs admit  that  it  is  apparent  on  the  face  of 
the  instrument.  The  instrument  showed  on 
its  face  that  it  had  been  signed  by  one  Hoyne 
as  surety,  but  that  his  name  had  been  erased 
after  the  execution  bv  the  other  surety.  The 
instrument  showed  this  on  its  face,  and  the 
judge  who  had  approved  the  bond  testified 
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that  it  had  presented  the  same  appearance 
when  it  was  presented  to  him  for  approval. 
The  conrt  also  savs:  ''It  is  claimed  by  the 
plaintiffs  that  it  left  the  liability  of  all  con- 
cerned precisely  as  it  would  have  stood  if 
the  person  whose  name  was  erased  had  only 
promised  to  sign,  and  had  not  fulfilled  his 
agreement,"  which  is  the  case  at  bar,  and 
which  condition  of  things  the  court  in  that 
case,  at  least  inferentially,  holds  would  not 
release  the  sureties.  In  /State  y.  Oraig,  58 
Iowa,  288,  the  surety  whose  name  was  after- 
wards erased  had  actually  signed  the  bond, 
and  the  signature  itself  was  erased  by  the 
drawing^ of  two  lines  through  it  with  purple 
ink :  differing  from  this  ease  in  the  two  essen- 
tials of  being  actually  signed,  and  in  the 
notice  given  to  the  obligee.  HeOramer  v. 
Ihampsanj  81  Iowa,  244,  "was  a  case  where  a 
promissory  note  had  been  changed.  The 
signing  had  been  actually  done,  and  the  payee 
had  notice.  The  distinguishing  feature  of 
notice  was  commented  upon  by  the  court,  for 
it  said :  **  When  presented  to  the  payee,  one 
of  the  names  was  obliterated  or  erased.  This 
could  be  seen ;  was  seen,  and  talked  about. 
.  .  .  The  note  then  being  in  this  condi- 
tion, he  was  put  upon  inquiry.  Thus  sit- 
uated, did  he  manifest  the  diligence  required 
by  law?"  Thus  it  will  be  seen  that  iOie  de- 
cision was  based  squarely  on  the  ground  of 
want  of  proper  inquiry  after  notice.  HesMU 
T.  Johnson,  68  Mien.  628,  was  decided  on  the 
express  ground  that  sufficient  notice  had  been 
l^iven  to  the  oblii^ees  to  put  them  on  in- 
quiiy.  In  Sharv  v.  United  States^  4  Watts, 
21,  28  Am.  Dec.  676,  the  Act  of  Congress 
authorized  a  bond  with  two  or  more  sureties. 
This  Act  was  recited  in  the  bond,  and  the 
court  held  that  the  sureties  had  a  rifht  to 
believe  that  it  was  the  intention  of  all  the 
parties  that  the  bond  was  to  be  taken  in  strict 
conformity  with  the  Act,  and  that  the  other 
surety,  whose  name  was  on  the  bond  when 
he  signed,  would  also  execute  the  bond.  In 
this  case,  also,  the  government  had  notice 
that  tlie  bond  had  not  been  executed  by  all 
the  sureties  mentioned  in  the  bond.  'AUen 
v.  Mamey,  66  Ind.  899,  cited  by  appellants, 
as  we  read  the  case,  squarely  sustains  the 
rule  laid  down  by  us  above.  There  the  court 
decides  that,  where  the  surety  on  the  appeal 
bond  intrusted  the  bond  to  the  principal,  Uie 
principal  becomes  the  agent  of  the  surety, 
and  the  officer  approving  the  bond  becomes 
the  agent  of  the  other  party.  The  sureties 
were  discharged,  but  upon  the  ground  that 
sufficient  notice  had  been  given,  by  the  ap- 
pearance of  the  instrument  itself,  to  put  the 
obligee  upon  inquiry. 

The  court  quotes  approvingly  a  comment 
bv  Jtidge  Redfield  on  York  County  M,  F,  Jm. 
(Jo.  y.  Brooke,  reported  in  8  Am.  L.  Reg. 
N.  8.  402,  where  that  aathor,  in  a  review  of 
ibis  subject,  among  other  things,  says: 
"That  one  who  signs  a  bond,  as  surety,  upon 
the  assurance  of  his  principal  that  he  shall 
also  have  other  responsible  cosureties,  which 
are  never  procured,  and  the  bond,  nevcrthe- 
leas,  deUvered,  is  deceived,  and  defrauded  of 
bia  indenmity,  no  one  can  question.  But 
whether  he  uiall  himself  bear  the  loss,  or 
visit  it  upon  the  obligee,  is  quite  a  different 
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Saestion.  And  it  seems  to  us,  upon  prin- 
pie,  that  where  there  is  nothing  upon  the* 
face  of  the  paper  indicating  that  ouer  co- 
sureties were  expected  to  become  parties  to- 
the  instrument,  and  no  fact  brouf nt  to  the 
knowledge  of  the  obligee  l>efore  he  acoepts- 
the  instrument  calculated  to  put  him  on  hia> 
guard  in  regard  to  that  point,  and  which 
would  naturally  have  led  a  prudent  man,  in- 
terested in  the  opposite  direction,  to  have- 
made  inquiry  before  accepting  the  security, 
the  fault  cannot  be  said  to  rest  to  any  extent 
upon  the  obligee."  In  Ward  v.  Chum,  18- 
Gratt.  801,  08  Am.  Dec.  749,  the  same  dis- 
tinction as  to  notice  was  maintained,  the 
court  saying:  *'It  is  not  necessary  to  con- 
sider this  question  in  respect  to  instrumental 
which  are  apparently,  on  their  face,  com- 
plete and  i)erfect,  according  to  the  intention 
of  the  parties.  It  is  only  necessary  to  con- 
sider it  in  reference  to  instrumenta  such  ae> 
that  in  the  present  case,  which  indicate  on 
their  face  that  they  are  not  complete,  and 
that  it  was  intended  that  other  sifrnaturea 
should  be  affixed."  Fletcher  v.  Auetin,  11 
Yt.  447,  84  Am.  Dec.  698,  was  a  case  where 
the  names  of  obliffon  appeared  in  the  body 
of  the  bond  who  aid  not  execute  the  same ; 
and  the  court  held  that  sufficient  to  put  the 
obligee  on  inquiry,  to  ascertain  if  those  who* 
did  sign  had  consented  to  its  being  delivered 
without  the  si  gnatures  of  the  others.  In  Edff» 
ler  v.  State,  81  Neb.  144,  the  surety  Moffitt 
had  signed  the  bond  before  the  defendant 
signed  and  executed  it.  Moffitt 's  name  was- 
afterwards  erased  by  drawing  a  pencil  line 
throui^h  it.  The  conrt  said  that  the  altera- 
tion of  the  bond  was  such  as  to  attract  the  at- 
tention of  the  reader,  and  that  it  was  the  duty 
of  the  officer  who  approved  it  to  decline  to  ac- 
cept it  in  its  alterea  condition.  The  court, 
in  concluding,  says :  ''The  principle  estab- 
lished by  the  adjudicated  cases  is  that  where 
an  official  bond  is  altered  after,  the  same  haa 
been  signed,  but  before  its  delivery  and  ap- 
proval,^ by  the  erasure  of  the  name  of  one  of 
the  sureties  thereon,  and  the  alteration  ia- 
plainly  noticeable,  all  the  sureties  are  re- 
leased, who  had  no  knowledge  of,  or  did  not 
consent  to,  the  alteration,  not  ratify  it,"— 
citing  the  cases  we  have  reviewed  above. 
In  Pamling  v.  United  States,  8  U.  6.  4  Cranch, 
219,  2  L.  ed.  601,  the  obligee  had  notice  of 
the  fact  that  the  additional  securities  who* 
did  not  sign  were  named  in  the  body  of  the 
bond.  lAnn  County  v.  Farris,  52  Mo.  75,  is- 
a  very  meager  case ;  and  it  does  not  appear 
from  the  opinion  whether  or  not  the  bond 
was  regular  on  its  face,  and  the  question  of 
notice  is  not  discussed.  But  that  case  is 
criticised  in  State  v.  Potter,  68  Mo.  212,  a^ 
well-considered  case,  where  it  is  held  that 
the  agreement  of  a  surety  with  his  principal 
that  the  latter  shall  not  deliver  a  bond  till 
the  signature  of  another  be  secured  as  a  co- 
surety will  not  relieve  the  surety  of  his  lia- 
bility on  the  bond,  although  the  cosurety  ia- 
not  obtained  where  the  obligee  takes  the  bond 
without  notice ;  and  such  Is  now  the  well- 
establislied  rule  in  Missouri.  Linn  County- 
v.  Farris,  stipra,  is  the  only  case  cited  by 
appellants  where  it  does  not  appear  that  the 
obligee  had  sufficient  notice  to  warn  him  that 
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•the  agent  of  the  sureties  had  exceeded  his 
authority,  by  changing  the  conditions  agreed 
upon  between  him  andthe sureties,  sufficient 
<o  put  him  upon  inquiry ;  and  this,  we  think, 
'is  the  only  logical  ground  upon  which  the 
sureties  can  be  exonerated  at  all.  The  ob- 
ligee, in  such  a  case  having  notice  of  the 
fraud  perpetrated  upon  the  sureties,  should 
be  estopped  from  recoTerinff  the  benefit  of 
It.  But,  if  no  such  notice  is  given  to  the 
•obligee,  then  the  sureties  should  be  estopped 
from  transferring  the  burdens  resulting  from 
loose  methods  of  business  and  their  misplaced 
•confidence  in  unworthy  agents,  to  the  shoul- 
•ders  of  others,  who  are  in  no  way  to  be 
blamed,  and  who  have  been  in  no  way  in- 
strumental in  bringing  about  the  loss. 

We  have  especially  reviewed  all  the  cases 
•cited  by  appellants,  on  the  theory  that  they 
have  presented  the  most  favorable  cases  that 
•can  be  found  tending  to  sustain  their  conten- 
tion. Some  of  the  old  English  authorities 
sustain  the  doctrine  contended  for  by  appel- 
lants on  the  ground,  which  cannot  be  disput- 
ed as  an  abstract  proposition  of  law,  that  a 
•deed  or  instrument  under  seal,  to  be  binding, 
must  be  in  writing,  signed,  sealed,  and  de- 
livered by  the  parties,  and  that,  if  any  change 
has  been  made  in  the  instrument,  it  is  not  the 
instrument  which  the  parties  made,  and  that 
4f  it  is  given  to  another  party  after  execution, 
to  be  delivered  upon  certain  conditions  being 
performed,  it  is  simply  in  escrow.  But,  as 
we  have  above  said,  this  iffnoras  the  doctrine 
•of  agency  in  cases  of  this  kind,  and  does  not 
really  conflict  with  the  principle  that  these 
eonfidential  conditions,  to  be  made  effective, 
must  be  brought  to  the  notice  of  the  party 
who  is  to  be  affected  by  them ;  and  the  great 
weight  of  modem  authority  sustains  the  rule 
laid  down  by  the  Supreme  Court  of  the 
United  States  in  Dair  v.  Umied  8tat6$,  88  U. 
«.  16  Wall.  1.  21  L.  ed.  491,  that  a  bond  per- 
fect upon  its  face,  apparently  duly  executed 
hj  all  whose  names  appear  thereto,  purport- 
ing to  be  signed  and  delivered  without  a 
'•tipulation,  cannot  be  avoided  by  the  sureties 
upon  the  ground  that  they  signed  it  on  a  con- 
-dition  that  it  should  not  be  delivered  unless 
it  was  executed  by  other  persons,  who  did 
not  execute  it,  where  it  appears  that  the  ob- 
ligee had  no  notice  of  such  condition,  and 
there  was  nothing  to  put  him  upon  inquiry 
vas  to  the  manner  of  its  execution,  and  that 
he  had  been  induced,  upon  the  faith  of  such 
bond,  to  act  to  his  own  prejudice.  Many 
•cases  have  gone  beyond  this  in  holding  sure- 
ties responsible,  but  few,  if  any,  of  the 
modem  cases  have  relaxed  the  rule  for  the 
purpose  of  exonerating  them.  The  rule  laid 
•down  in  Dair  v.  United  StcUes^  twpra,  was 
affirmed  by  the  Supreme  Court  of  the  United 
States  in  Potter  v.  United  Slates,  107  U.  8. 
126,  27  L.  ed.  880,  the  court  there  holding 
that  the  surety  relied  upon  the  good  faith  of 
-the  principal ;  that  he  clothed  him  with  ap- 
parent power :  and  that  he  is,  in  equity,  es- 
topped from  claiming,  as  against  the  govem- 
ment,  the  benefit  of  nis  private  instructions 
to  his  agent.  The  case  of  Stale  v.  Peck,  58 
Me.  284,  may  be  Raid  to  be  the  leading  Ameri- 
>can  case  on  this  interesting  question,  and  a 
^»se  the  reasoning  of  which  has  since  been 
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closely  followed  and  adopted  by  the  Supreme 
Court  of  the  United  States.  Tlie  authorities 
are  reviewed  with  discrimination,  and  the  re- 
sult announced  is  in  harmony  with  the  quota- 
tion from  Chancellor  Kent,  that  **  whoever 
deals  with  an  agent,  constituted  for  a  special 
purpose,  deals  at  his  peril,  when  the  agent 
passes  the  precise  limits  of  his  power,  though 
If  he  pursues  his  power,  as  exhibited  to  the 
public,  his  principal  is  bound,  even  if  pri- 
vate instructions  had  still  further  limited  the 
special  power."  In  fact,  this  is  now  the 
almost  universal  American  holding ;  the  later 
cases,  in  many  instances,  directly  abrogating 
their  earlv  decisions.  Thus  the  doctrine  an- 
nounced in  Psople  v.  Orgaii^  27  111.  29,  79 
Am.  Dec.  891,  which  is  a  case  generally  cited 
to  support  the  theory  contended  for  by  ap- 
pellants, ^as  substantially  overmled,  or,  at 
least,  the  principles  upon  which  it  was  based 
were  overruled,  in  Smith  v.  Peoria  County 
Supre,  59  111.  412 ;  BartleU  ▼.  Freeport  Boa^ 
cf  Edueatum,  Id.  864;  Cofmtock  v.  Qaoe, 
91  111.  828 ;  and  in  Ohicoffo  v.  Ooffe,  96  111. 
598,  85  Am.  Rep.  182. 

In  an  opinion  reviewing  all  the  authorities, 
the  case  of  People  v.  (M'ffan  was  specially 
mentioned,  and  the  doctrine  on  which  it  was 
based  was  condemned,  and  the  rule  announced 
as  enunciated  in  State  v.  Peek,  58  Me.  284.  * 
All  these  later  cases  are  based  upon  the  doc- 
trine of  Texira  v.  Evans,  refeired  to  in  1 
Anstr.  228, — a  case  which  to-day  is  pretty 
generally  conceded  to  sustain  principles  in 
harmony  with  public  policy,  and  the  ap- 
plication of  which  compels  the  burden  of  loss 
to  fall  upon  the  party  who,  by  his  actions, 
and  by  the  apparent  authority  with  which  he 
clothed  his  agent,  has  made  the  loss  possible. 
The  following,  amoni;  other  cases  which 
we  have  examined,  sustain  this  contention : 
Brandt,  Suretyship  &  Guaranty,  g  608 ;  South 
Berwick  v.  Huntress,  58  Me.  89 ;  Choper  ▼.  De 
MainviUe,  1  Colo.  App.  16;  White  v.  Dug- 
gan,  140  Mass.  18,  54  Am.  Rep.  487 ;  Matkis 
V.  Morgan,  72  Ga.  517,  58  Am.  Rep.  847 ; 
TidJbaU  v.  HaUey,  48  Cal.  610 ;  Jordan  v.  Jtfr- 
dan,  10  Lea,  124,  48  Am.  Rep.  294 ;  Taylor 
County  V.  King,  78  Iowa,  158 ;  BaU  v.  Smith, 
14  Bush,  605 ;  Ordinary  of  State  v.  Thatcher, 
41  N.  J.  L.  408 ;  OuOffr  v.  Roberts,  7  Neb.  4 ; 
State  V.  Pepper,  81  Ind.  76 ;  Butler  v.  United 
Stales,  88  tJ.  S.  21  Wall.  272,  22  L.  ed.  614 ; 
Nash  V.  Fiigate,  24  Gratt.  202 ;  WiU  Covmty 
School  TrusUes  v.  Sdieick,  119  111.  579 ;  Ilarvey 
V.  State,  94  Ind.  161 ;  Lucas  v.  Omns,  118 
Ind.  521 ;  CarroU  County  v.  Buggies,  69  Iowa, 
269 ;  BeUoni  v.  Freeborn,  68  N.  Y.  388 ;  Ftd- 
lerton  v.  Sturges,  4  Ohio  St.  585 ;  Western  Sew 
York  L.  Ins,  Co,  v.  Clinton,  66  N.  Y.  826 ; 
Mechem.  Pub.  Off.  §  279,  and  authorities 
there  cited.  In  fact,  the  rule  not  only  rests 
securely  upon  the  law  of  agency,  which 
makes  the  principal  responsible  for  the  acts 
of  his  agent,  regardless  of  private  understand- 
ings, when  he  has  held  the  agent  out  to  the 
world  as  possessing  general  powers  over  the 
matter  in  hand ;  but  it  also  rests  on  the  cqni^ 
table  doctrine  that,  where  two  innocent  par- 
ties suffer,  the  injury  must  be  sustained  by 
the  one  who  put  it  in  the  power  of  another  to 
do  the  injury ;  and  for  these  reasons  it  ought 
to  be,  and  is,  almost  universally,  sustained. 
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But  there  ft  another  proposition  raised  in 
this  case  that  is  vastly  more  troublesome. 
IJDder  the  law  existing  at  the  time  Hill  was 
elected,  and  at  the  time  the  bond  was  ex- 
ecuted, the  treasurer's  term  of  offloe  expired 
•on  the  first  Monday  in  January,  1887 ;  but  on 
February  4,  1886,  by  legislative  enactment, 
bis  term  of  office,  in  common  with  the  other 
<x>unty  officers  in  the  county,  was  extended 
to  the  first  Monday  in  March,  1887.  It  ap- 
pears from  the  testimony,  and  is  so  found  by 
the  court,  that  $22,064.84  of  the  amount  of 
delinquency  came  into  his  hands  after  the 
first  Monday  of  January,  1887 ;  and  the  con- 
tention of  the  appellants  is  that  the  sureties, 
in  any  event,  are  not  responsible  for  that 
amount ;  that  the  sureties  of  an  officer  who 
is  chosen  periodically,  and  to  hold  an  offloe 
vntil  his  successor  is  chosen  and  qualified, 
are  bound  for  the  period  only  for  which  the 
officer  was  chosen.  The  importauce  of  this 
case,  not  only  as  it  affects  the  rights  of  the 
aureties,  but'as  affecting  the  public  in  the 
administration  of  the  different  departments 
of  the  government,  and  the  necessity  of 
iniarding  the  public  funds  as  far  as  is  con- 
flistent  with  private  rights,  has  led  us  to  an 
extended  investigation  of  the  authorities 
bear  ins  on  the  subject;  and  we  have  ex- 
amined them  both  with  reference  to  number, 
and  cogency  of  reasoning.  The  authorities 
cannot  be  reconciled,  some  courts  holding 
4hat  the  bond  is  made  in  contemplation  of  the 
law,  and  must  be  construed  with  reference 
to  the  law  governing  the  office,  and  where  the 
law  provides  that  the  term  of  office  shall  con- 
tinue until  the  successor  is  elected  and  quali- 
'fied,  which  is  the  law  governing  this  case, 
that  the  bond  is  given,  not  onlj  for  the 
statutory  term,  but  for  the  further  time  which 
may  elapse  between  the  end  of  the  expressed 
statutory  term  and  the  time  when  the  sue- 
oessor  is  elected  and  Qualified ;  that  the  law 
becomes  incorporated  Into  the  bond  :  that  the 
aureties  are  bound  to  know  that  his  right  to 
the  office  may  extend  beyond  the  year ;  and 
that  this  possible  extension  is  taken  into 
consideration  and  provided  for  in  the  bond. 
Such  is  the  doctrine  of  State  v.  Berg,  50  Ind. 
Z02 ;  Com.  v.  Drewry,  15  Gratt.  1 ;  Pickering 
v.  Day,  SHoust.  (Del.)  4U;  States.  Kurtze- 
bam,  78  Mo.  98 ;  Thxmpson  v.  State,  87  Miss. 
.518 :  idcAffee  v.  Eumll,  29  Miss.  84 ;  Hughes 
▼.  Smith,  5  Johns.  168 ;  People  v.  Beaeh,  77 
111.  53;  Kindle  v.  State,  7  Blackf.  589;  Exe- 
4er  Bank  v.  Bogers,  7  N.  H.  21 ;  StaU  v. 
J)aniel,  51  N.  C.  444. 

Some  of  these  are  cases  arising  on  official 
bonds  and  some  of  them  on  bonds  of  corpora- 
tion officers,  and  there  have  been  attempts  by 
aome  courts  holding  the  opposite  doctrine  to 
discriminate  between  them.  But  while  there 
may  be  discriminating  circumstances  in 
43ome  of  them,  they  are  all  decided  on  the 
aame  general  principles  enunciated  above, 
and  {generally  rely  on  the  same  early  cases  to 
austain  them,  and  must,  therefore,  be  con- 
-oeded  to  logically  sustain  respondent's  posi- 
tion. But  after  a  great  deal  of  deliberation, 
and,  we  must  admit,  some  hesitation,  we  are 
4X>nstrained  to  adopt  the  opposite  view,  which 
is  amply  sustain^  b^  the  authority,  and  we 
think  by  better  reasoning.  No  consideration 
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of  the  interests  of  the  public  will  Justify  a 
court  in  extending  by  construction  the  ob- 
ligation of  a  citizen  under  his  contract,  be- 
yond the  scope  of  its  natural  import.  The 
contract  which  embodies  this  obligation,  like 
anv  other  contract,  must  be  construed  to  give 
effect  to  the  intention  of  the  parties;  and 
that  intention  is  to  be  gather^  from  the 
language  employed,  and  the  circumstances 
surrounding  the  execution  of  the  instrument. 
Now,  what  were  the  circumstances  surround- 
ing the  execution  of  this  bond,  and  what' 
length  of  time  would  these  bondsmen  natu- 
rally think  they  were  contracting  with  ref- 
erence to?  The  correct  answer  to  the  last 
question  determines  their  liability.  There 
need  be  no  artificial  rules  of  law  applied. 
It  is  a  simple  question  of  intention,  gathered 
from  the  language  of  the  contract,  read  in 
the  light  of  the  surrounding  circumstances. 
At  the  time  this  bond  was  given,  the  term  of 
office  of  the  treasurer,  as  provided  by  law, 
was  two  years.  It  is  argued  that  the  bonds 
men  entered  into  their  obligation  in  view  of 
the  possible  modification  of  their  liability  by 
the  Legislative  Assembly,  and  with  notice 
that  the  Legislature  would  have  a  right  to 
continue  the  incumbent  in  office  beyond  the 
term  for  which  he  was  elected.  So  far  as  the 
first  proposition  is  concerned,  the  Legislature 
would  not  have  any  right  to  pass  a  law  that 
would  change  the  terms  of  the  contract,  or 
in  any  way^impair  its  obligation;  and,  so 
far  as  the  second  proposition  is  concerned, 
while  the  sureties  miirht  be  held  to  take  no- 
tice  that  the  Legislature  could  extend  the 
term,  they  would  not  be  required  to  take 
notice  that  the  Legislature,  in  such  an  event, 
would  make  no  provision  for  the  giving  of 
a  bond  by  the  treasurer  for  the  extended  term. 
The  sureties  had  a  right  to  take  notice  of  the 
law  as  it  existed,  and  to  contract  with  ref- 
erence to  the  law  as  it  existed ;  that  is,  the 
law  which  would  naturally  be  in  their  minds 
when  they  entered  into  the  contract.  And 
the  idea  that  they  would  at  such  a  time  enter 
into  a  speculative  calculation  of  what  the 
law  might  be  in  the  future,  and  shape  their 
contract  wiUi  reference  to  such  possible 
change,  is  a  strained  one.  The  law  at  that 
time'made  the  office  one  of  a  definite  term. 
That  term  was  two  years.  And  the  sureties 
had  a  right  to,  and  no  doubt  did,  take  that 
law  into  consideration,  and  that  was  the  law 
that  was  imported  into  their  contract.  There 
is  no  doubt  that  the  central  idea  was  that  the 
term  was  for  two  years.  This  was  the  law. 
This  was  the  ordinary  state  of  affairs,  and  the 
ordinary  time  for  which  bonds  for  county 
officers  were  given.  A  man  might  willingly 
go  on  a  bond  for  two  years  who  would  hesi- 
tate, or  absolutely  refuse,  to  go  on  for  a 
longer  period.  So  far  as  the  term,  ''until 
his  successor  is  elected  and  qualified,"  is 
concerned,  while  it  might  have  great  si^ifi- 
cance  when  ai)plied  to  the  officers  of  private 
corporations,  it  can  have  none  here ;  for  the 
law  provides  when  the  officer  elect  shall 
qualify,  and,  if  he  does  not  qualify  within 
the  time  prescribed,  the  commissioners  can 
declare  his  office  forfeited,  and  appoint  an- 
other officer.  Many  of  the  courts  hold  that 
the  bond  will  remain  in  force  for  a  reason- 
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able  time,— a  satncient  time  in  case  of  acci- 
dent, surprise,  or  emergency  to  permit  tlie 
authorities  to  provide  for  other  security ;  but 
there  is  no  question  of  reasonable  time  in  this 
case.  In  this  instance,  when  the  term  of  office 
for  which  the  bond  was  given  had  expired, 
another  bond  should  havelieen  required ;  and 
if  the  authorities  have  neglected  their  duty, 
or  the  Legislature  has  inaavertently  failed  to 
make  provisions  for  a  proper  bond,  it  is  in- 
equitaole  and  unjust  to  make  the  sureties  for 
'  the  original  term  responsible  for  such  neglect 
and  inadvertence.  It  is  well  said  in  many 
of  the  cases  that,  if  the  sureties  can  be  held 
responsible  for  two  months  longer  than  the 
stated  term,  thev  can  be  held  for  two  yean, 
oi'  for  any  indefinite  term ;  and  no  such  con- 
struction can  be  placed  upon  this  bond  with- 
out doing  violence,  not  only  to  the  language 
of  the  bond  itself,  but  to  the  spirit  of  the  law 
which  provides  for  it.  But  it  is  stated  that 
the  language  of  this  bond  is  peculiar.  In- 
asmuch as  the  bond  stated  when  the  term  of 
office  commenced,  but  does  not  state  when  it 
ends,  and  further  provides  that  it  shall  re- 
main in  effect  ''while  he  shall  act  as  such 
ooimty  treasurer  under  such  election,**  we  do 
not  think  there  is  any  substantial  difference 
between  this  and  the  ordinary  bond.  At  the 
time  the  bond  was  iriven,  the  treasurer's  term 
of  office  expired  on  the  first  Monday  in  Jan- 
uary, and  me  sureties  must  be  presumed  to 
have  contracted  with  reference  to  the  law  at 
that  time,  and  that  they  had  that  time  in 
mind  when  they  used  the  words  ''under  such 
election,"  and  not  the  time  that  he  was  act- 
ing under  the  subsequent  Act  of  the  Legis- 
lature. In  other  words,  they  are  presumed 
to  have  contracted  with  reference  to  laws 
passed  antecedent  to  the  date  of  the  bond ; 
and  it  is  almost  universally  held  that  ex- 
pressions of  this  kind  in  bonds  will  not  be 
construed  beyond  the  liability  imposed  by 
the  law,  unless  it  is  clearly  and  explicitly 
made  manifest  that  the  sureties  intended 
that  their  obli^tion  should  reach  beyond 
the  term  prescribed  by  the  law,  where  the 
term  is  definite. 

In  Peppin  v.  Cooper ^  reported  in  2  Barn.  & 
Aid.  •481,  waere  the  office  of  collector  un- 
der the  Act  of  parliament  was  an  annual  office, 
and  the  bond,  atter  reciting  the  appointment 
of  H.  W.  to  be  collector  under  the  Act,  was 
continued  "for  the  due  collection  by  H.  W. 
of  the  rates  and  duties  at  all  times  thereaf- 
ter,** it  was  held  that  the  due  collection  of 
the  rates  for  one  year  was  a  compliance  with 
the  conditions  of  the  bond.  So,  in  Arlington 
V.  Merricke^  2  Saund.  411,  the  general  terms 
were  construed  to  be  restricted  by  the  recital 
stating  an  appointment  for  a  specified  time. 
In  the  case  of  Liverpool  Waterworks  Co.  v. 
AtkiTieon.  6  East,  507,  the  subsequent  stipu- 
lation of  the  bond  was,  "during  the  continu- 
ance of  his  employment  and  so  long  as  he 
should  continue  to  be  employed.**  These 
words  were  held  not  to  extend  the  responsi  - 
bility  beyond  the  term.  And  as  sustaining 
the  proposition  that  when  the  office  is  in  fact 
for  a  specified  term,  although  not  so  recited 
in  the  bond,  still  the  bond  onlv  covers  the 
term  specified;  we  cite  8t.  Saviour's  Souths 
work  V.  BoUoek,  2  Bos.  &  P.  N.  R.  175,  and 
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HameU  ▼.  Long,  2  Maule  &  8.  868,  and  such«. 
we  think,  is  the  universal  English  holding;, 
and  while  this  bond  does  not  recite  the  end- 
ing of  the  term,  it  recites  the  commencement 
of  the  term,  and  is  as  much  a  reference  to* 
the  term  that  existed  as  if  it  had  been  mors- 
minutely  described.  One  of  the  earliest  case» 
decided  in  the  United  States  was  Bigelow  v. 
Bridge,  8  Mass.  274.  The  bond  in  that  ca8» 
was  as  follows :  "The  condition  of  this  ob- 
ligation is  such  that  whereas  the  above- 
bounden  Ebenezer  Bridge  is  chosen  treasurer 
of  the  said  county  of  Middlesex,. and  hath 
taken  upon  him  that  trust;  now, therefore, if 
the  saia  Ebenezer  Bridge  shall  faithfully 
discbarge  the  duties  of  tHe  office  of  treasurer 
of  said  county,  and  account  for  all  sums  of 
money  which  he  shall  receive  for  the  use  of 
the  said  county,  then  this  obligation  shall 
be  void  ;  otherwise,  to  remain  in  full  force.* 
The  provision  of  the  statute  of  Massachusetta 
at  that  time  was  substantial  1v  like  ours,  viz., 
that  "the  county  treasurer  shall  continue  \n 
the  said  office  for  the  term  of  one  year,  and 
until  some  other  person  shall  be  chosen  and 
qualified,"  with  a  provision  for  an  annual 
election.  It  will  be  observed  that  the  bond 
was  absolutely  without  limit  as  to  time,  and, 
if  literally  construed  its  obligatory  force 
would  have  been  indefinitely  exiendcd ;  but 
the  court  held  the  bond  good  only  for  the 
year,  and  in  rendering  the  opinion,  after  re- 
ferring to  the  statute,  said :  ^  But,  the  choice 
of  countv  treasurer  beine  bv  that  statute  an- 
nual, it  is  apparent  that  the  bond  required  by 
it  was  intended  for  the  protection  of  the  pub- 
lic so  loni;  only  as  the  person  chosen  should 
continue  in  office  by  virtue  of  such  election.* 
The  securities  of  an  officer  appointed  for  a 
limited  time  are  only  liable  for  his  official 
acts  during  the  term  for  which  he  was  ap- 

S)inted.  Moss  v.  State,  10  Mo.  888.  47  Am. 
ec.  116.  The  same  doctrine  is  announced 
in  State  Treasurer  v.  Mann,  84  Vt.  871; 
Welch  V.  Seymour,  28  Conn.  887;  CPnited 
States  V.  Kirkpatrick,  23  U.  S.  9  Wheat.  720, 
6  L.  ed.  199;  Chelmsford  Co,  v.  Dtmarest,  T 
Gray,  1 ;  Wapello  County  v.  Bighorn,  10  Iowa, 
89 ;  Dover  v.  Tmmbly,  42  N.  H.  59 ;  Kingston 
Mut  Ins.  Co.  V.  Clark,  88  Barb.  196 ;  Patter- 
son V.  Freehold  Twp.  88  N.  J.  L.  255 ;  Miller 
V.  Stev^art,  22  U.  8.  9  Wheat.  680,  6  L.  ed. 
189,  —and  many  other  cases,  too  numerous  to 
enumerate,  and  all  based  upon  the  doctrine 
announced  in  the  English  cases  we  have 
cited,  and  the  case  of  Bigdow  v.  Bridge^ 
supra. 

There  is  some  contention  In  this  case  as  to 
what  the  rule  is  in  Califoroia.  In  People  v. 
AtkenJiead,  5  Gal.  106,  it  was  decided  that 
the  sureties-  on  the  bond  of  an  officer  for  one 
term  should  not  be  liable  for  any  act  done 
by  him  after  election  to  a  second  term. 
Brown  v.  Lattimore,  17  Gal.  98,  was  on  i^ 
dead  level  with  the  case  at  bar.  Brown  was- 
elected  for  two  years,  and  gave  a  bond  for 
the  performance  of  his  duties  for  the  period 
for  which  he  was  elected,  and  until  the  elec* 
tion  and  qualification  of  his  successor.  Un- 
der the  law  in  force  at  the  time  his  liond 
was  given,  his  term  would  have  expired  on 
the  first  Monday  in  October,  1859,  but  tho 
Legislature  extended  his  term  to  the  first 
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Monday  In  Januaryt  1880.  It  was  held  that 
the  sureties  were  not  responsible  for  the  offl- 
<cial  conduct  of  the  treasurer  during  the  time 
for  which  the  term  was  extended ;  that  the 
Legislature  had  no  power  to  extend  their 
liabilities  beyond  the  prescribed  term  of  the 
•contract.  Says  the  court :  **  Thej  are  bound, 
it  is  true,  until  the  qualification  of  their 
successors;  but,  if  the  Legislature  had  not 
interposed,  the  period  of  liability  would 
htLYe  been  terminated  by  such  qualification 
<Ki  the  first  Monday  in  October,  1859.  So  far 
as  they  are  concerned  the  effect  of  the  exten- 
sion was  to  create  a  new  tenn,  to  commence 
jtt  that  time,  and  continue  until  the  first 
Monday  in  January,  1860.  For  the  conduct 
•of  the  treasurer  during  this  term,  they  did 
not  undertake  to  be  responsible,  and  cannot, 
therefore  be  held."  And  the  decision  was 
based  on  the  principles  enunciated  in  State 
▼.  Aikenhead^  aupra.  But  it  is  contended  by 
Appellants  that  Broum  v.  Laitimcre  has  been 
overruled  in  Placer  County  ▼.  Diekeretm,  45 
Oal.  12,  and  Freeno  Enterpriee  Co,  y.  AXLm^ 
4S7  Cal.  505.  Brwm  y.  Lattimare  was  not 
referred  to  in  Placer  County  y.  Diekerson,  and 
we  do  not  think  it  was  the  intention  of  the 
«ourt  to  overrule  it,  or  to  overrule  any  prin- 
•ciples  announced  in  it.  The  latter  case  was 
not  a  case  wltere  a  new  term  was  created  by 
the  Legislature,  which  was  the  point  decided 
in  Brown  v.  Lattimore,  but  it  was  a  case 
where  the  incumbent  refused  for  one  day  to 
turn  the  office  over  to  his  successor.  It  was 
by  the  unlawful  act  of  the  principal  that  he 
held  the  additional  day,  and  the  court  said 
that  the  responsibility  of  the  defendants  for 
the  official  acts  of  the  treasurer,  under  the 
circumstances,  was  the  same  as  though  the 
latter  had,  by  the  expiration  of  his  term, 
4X)iitinued  in  the  office  pending  proceedinj^s 
by  quo  warranto  to  oust  him  from  it,  and  in 
that  case  their  liability  would  be  unquestion- 
Able.  Fresno  Bnterptiee  Co.  v.  AUtii  decided 
that  the  obligations  of  the  bond  in  that  case, 
which  was  a  private  corporation,  could  not 
l>e  extended;  and  it  based  its  decision  on 
Bigdow  v.  Bridge,  and  Hubert  y.  Mefidfieim, 
<>4  Cal.  218.  Bv  referring  to  Hubert  v. 
Mendheim^  it  will  be  found  that  the  court 
decided  that  an  official  bond  is  given  for, 
and  has  reference  to,  a  particular  official 
term,  and  the  demurrer  to  the  complaint  in 
that  case  was  sustained  because  it  did  not 
state  that  the  breach  occurred  during  such 
term  ;  and  the  doctrine  announced  in  State  v. 
Aikenhead  and  Brown  v.  Lattimore  was  ap- 
proved and  reaffirmed.  The  case  of  Pnet  v. 
De  La  Mmitanya  (Cal.)  22  Pac.  Rep.  171, 
•does  not  undertake  to  change  the  rule,  so  that 
Bromn  v.  Lattimore  must  be  considered  the 
settled  law  in  California.  We  think  there 
is  nothing  in  the  bond  in  this  case  to  take  it 
out  of  the  rule  announced  in  the  cases  we 
have  cited;  and,  as  said  by  the  Supreme 
-Court  of  California,  quoted  above,  that,  as 
to  these  sureties,  the  extended  term  was  a 
new  term,  for  which  they  are  in  no  way  re- 
sponsible. 

We  have  examined  the  cases  cited  by  re- 
spondent which  hold  that,  where  additional 
duties  are  imposed  upon  the  offieer,— as,  for 
Instance,  where  additional  funds  are  made 
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by  law  to  come  into  his  hands,  the  sureties 
were  held  responsible  for  the  safe  keeping  of 
such  funds.  But  an  entirely  different  prin- 
ciple is  involved  in  such  cases,  and  they  can 
have  no  bearing  on  the  case  at  bar.  Neither 
can  the  position  of  the  respondent  be  con* 
troverted,  that  the  Legislature  has  constitu- 
tional authority  to  change  the  statutory  term 
of  office ;  but  that  authority  does  not  carry 
with  it  the  right  to  extend  the  operations  of 
a  contract,  or  change  its  liabilities. 

Whether  or  not  the  respondent's  contention 
be  correct,  that  the  plea  of  non  ett  factum 
does  not  put  in  issue  the  question  of  the  al- 
teration of  the  bond,  is  not  now  necessary  to 
determine.  But  we  are  of  the  opinion  that, 
even  under  the  Code  practice,  the  answer  in 
this  case  is  sufficient  to  raise  the  question  of 
defendants'  liability  during  the  extension  of 
the  term. 

Some  strong  cases  are  cited  by  respondent 
from  Indiana,  but  those  decisions  are  based 
on  a  sweeping  statute,  which  provides  that 
*'all  defenses,  except  the  mere  denial  of  the 
fact  alleged  by  the  plaintiff,  shall  be  pleaded 
specially. " 

The  extreme  length  of  this  opinion  renders 
impracticable  an  extended  review  and  analy- 
sis of  the  authorities  on  this  question ;  but, 
when  once  we  recognize  the  legal  proposition 
that  the  obligations  of  the  lK>nd  do  not  reach 
to  the  extended  term,  the  court  will  take 
notice  of  the  statutory  law,  which  is  a  gen- 
eral one,  and  would  not  allow,  on  its  own 
motion,  a  judgment  for  the  defalcation  oc- 
curring during  that  time,  even  if  the  defend- 
ant did  not  answer  at  all,  any  more  than  it 
would  allow  judgment  for  defalcation  dur- 
ing two  terms  of  the  officer,  when  the  com- 
plaint showed  on  its  face  that  the  action  was 
on  a  bond  given  for  one  term.  In  other 
words,  the  plaintiff  could  not  t«ke  judgment 
for  more  than  its  complaint  showed  it  was 
entitled  to  under  the  law. 

The  respondent  argues  that,  even  if  the 
court  should  hold  that  these  matters  could 
be  admitted  under  this  plea,  they  are  bad 
pleas,  because  they  are  joint  pleas,  and  are 
no  defense  to  some  of  the  defendants,  and 
being  joint  pleas,  and  bad  as  to  some,  they 
are  baa  as  to  all.  That  principle  has  no  ap- 
plication to  this  case,  for  we  hold  that  none 
of  the  defendants  can  be  held  res])onsible  in 
this  action  for  defalcations  occurring  during 
the  extended  term.  The  principal  is  no 
doubt  responsible,  in  a  proper  action,  but 
this  is  an  action  on  a  joint  bond ;  and  the 
liability  of  all  the  parties  to  the  bond,  so 
far  as  the  bond  itself  is  concerned,  terminates 
at  the  same  time.  We  have  examined  the 
other  errors  alleged  by  the  appellants,  but 
do  not  sustain  them. 

Considering  the  time  that  has  been  devoted 
to  this  case,  both  in  this  court  and  the  court 
below,  and  the  great  amount  of  costs  which 
a  new  trial  would  necessarily  involve,  we 
deem  it  advisable,  under  the  authority  con- 
ferred on  this  court  by  section  1429  of  the 
Code  of  Procedure,  to  decree  that  if  the  re- 
epondentj  ufithin  thirty  days  from  the  fling  of 
this  opinion,  shall  file  with  the  derk  of  this  court 
its  agreement  to  remit  the  sum  of  $££,064.34 
from  the  judgment  of  $29,  I4S.  60  obtain^  by  it 
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in  the  court  hel&w,  ths  remaindar  will  be  aUovoed 
to  stand;  but,  upon  its  failure  eo  to  agreej  the 
Judgment  ioiU  be  reeersed,  and  the  cause  re- 
manded for  a  new  trial.  The  appellants 
will,  in  any  event,  recover  their  coats  of  this 
appeal. 


And«rs»  StilM,  and  8eott»  JJ., 

Ho^  J,,  did  not  sit. 

Motion  for  rehearing  OYerroled. 
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COLUMBUS  GAS  LIGHT  A  COKE  CO., 
Plff,  in  Err., 

V. 

City  of  COLUMBUa 

« Ohio ) 

*1.  The  power  to  graAe  and  ImproTe 
•treeta  la  conflBrred  upon  municipal 
authoritiea  for  the  public  benefit.  It  to 

aoontinulDff  power,  and  is  not  exhausted  by  the 
first  ezerciee  of  it;  nor  can  It,  In  the  absence  of 
statutory  authority,  be  ceded  nor  bargained 
away;  nor  can  one  council,  by  its  exerdse, 
abridge  the  capacity  of  its  suocCBSors  to  perform 
their  duties  in  that  behalf  as  the  public  interest 
may  demand. 
8.  A  gUM  company  layin^^  ita  pipea  la 
the  atreeta  of  a  city*  under  a  s^rant 
from  the  dtyt  in  conformity  with  an  estab- 
Usbed  irrade,  does  so  subject  to  the  right  of  the 
city  to  change  the  grade  of  the  street  wheoever 
the  uecessitles  of  the  public  require  It;  and,  in 
the  absence  of  wantonness  or  negligeDce  on  the 
part  of  the  oity«  the  company  cannot  maintain  an 

•Headnotes  by  Spbak,  C7^  J, 


action  for  damages  occasioned  by  the 

of  taking  up  and  relaying  its  pipes  In  order  ta- 

acconimodate  them  to  the  new  grade, 

(January  £A,lB8eL) 

ERROR  to  the  Circnit  Court  for  FrankHi^ 
County  to  review  a  judgment  reversing  a 
iudgment  of  the  Court  of  Common  Pleas  io 
favor  of  plain  tiff  in  an  action  brought  to  re- 
cover damages  for  injuries  alleged  lo  hava 
been  inflictra  upon  plaintiff  by  reason  of  tha 
change  of  the  grade  of  a  street  in  defendant 
city.    Jfflrmed, 

Statement  by  Spear,  Ch,  J.: 

The  plaintiff  in  error  oommeoced  the  origin 
nal  action  by  the  filing  in  the  court  of  common 
pleas  of  its  petition,  as  follows:  "The  plain* 
tiff,  the  Columbus  Gaslight  A  Coke  Company, 
is  a  corporation  duly  organized  under  the  lawa 
of  this  state  for  the  purpose  of  supplying  gas 
for  lighting  the  streets  and  public  and  private- 
buildings  of  the  city  of  Columbus.  The  de- 
fendant, the  said  city  of  Columbus,  is  a  mu- 
nicipal corporation  of  this  state;  located  in 


IfOTE,— Change  of  ttreet  grade  a»  affeetPng  roQway 
tracka^  oae  and  toater  ptpes,  etc 

The  cases  that  have  come  under  our  observation 
which  directly  Involve  this  question  are  few;  but 
they  sustain  the  decision  of  the  prlndpal  case.  The 
point  is  very  f uUy  discussed  in  the  briefs  and  in 
the  opinion,  and  It  is  only  necessary  here  to  direct 
attention  to  the  following  cases: 

The  statute  In  Massachusetts  restricts  the  right  to 
compensation  by  reason  of  a  change  of  grade  to  **an 
owner  of  land  adjoining  a  highway**  (Gton.  Stat, 
chap.  44,  i  19);  and  a  water  company  has  no  right  to 
compensation  for  having  been  obliged  to  remove 
its  pipes  in  consequence  of  a  change  of  the  grade, 
Jamaica  Pond  Aqueduct  Ckx  v.  firookline,  i21 
Mass.  6. 

Where  a  change  of  grade  Imposed  on  a  gas  com- 
pany the  necessity  of  taking  up  and  replacing  Its 
pipes  It  was  held  that  '*the  company  took  the  risk 
of  their  location  and  should  be  required  to  make 
such  changes  as  public  convenience  or  security  re- 
quires, and  at  its  own  cost  and  charge.**  Re  Deer- 
Ing,  98  N.  Y.  86L 

In  Little  Rock  v.  Cltlsens  Bt.  B.  Co.  (Ark.)  50  Am. 
ft  Eng.  B.  R.  Cos.  4fifi,  the  ordinance  authorizing 
the  construction  of  the  railroad  reserved  to  the 
city  the  right  to  change  grades  of  the  streets  with- 
out liability  for  losses  sustained  by  the  company, 
and  bound  the  company  to  adjust  Its  tracks, 
at  Its  own  expense,  to  conform  to  the  changed 
grade.  It  was  held  that  the  company  was  bound 
to  raise  its  roadbed. 

In  Ashland  St.  B.  Oo.  ▼.  Ashland,  78  Wis.  271,  it 
was  provided  by  the  ordinance  that  the  roadt>ed 
should  at  all  times  correspond  with  the  actual 
grade  of  the  streets  and  in  case  the  grade  of  the 
street  should  be  changed  the  company  should  relay 
its  track  to  conform  to  the  changed  grade.  It  was 
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held  that  the  company  must  raise  the  grade  of  ita 
roadbed. 

In  District  of  Oolumbia  ▼.  MetropolHan  B.  Go.« 
1  Mackey,  8SL,  the  company  was  bound  by  its- 
charter  to  keep  the  space  between  Its  tracks  **weU 
paved  and  in  good  order**  and  to  change  its  road- 
bed so  as  to  conform  to  changes  hi  grades.  It  waa 
held  that  the  railway  was  bound  to  do  the  grading 
on  that  part  of  the  street  occupied  by  its  road,  any 
as  to  conform  to  the  change. 

In  Chicago  v.  Sheldon,  76  U.  S.  9  Walt  50, 19  L.  ed. 
604,  the  company  was  held  not  bound  to  grade  or 
pave  the  street;  but  in  this  case  the  ordinanca 
limited  the  liability  of  the  company  to  keeping  a 
certain  part  of  the  street  in  **good  repair  and  con- 
dition.*' 

In  National  Waterworks  Co.  ▼.  Kansas  City,  20  Mo» 
App.  287,  it  was  held  that  a  contract  between  a  fOtr 
and  a  waterworks  company,  by  an  ordinance  pro> 
vlding  that  the  company  **8hould  not  be  required 
to  lay  pipes  on  any  street  on  which  the  grade  shaU 
not  have  been  established**  referred  to  the  first 
establishment  of  grade,  and  did  not  attempt  to  im- 
pair the  right  of  tbedty  to  change  the  grade. 

In  Bidge  Ave.  Pass.  R.  Co.  v.  Philadelphia,  10 
Phila.  87,  It  was  held  that  a  street  railway  ooru- 
pany  would  not  be  granted  an  Injunction  against 
a  change  of  the  grade  of  a  street  where  ample- 
remedy  was  provided  by  statutory  proceedings  if 
any  legal  damage  was  sustained.  A  charter  obli- 
gation to  comply  with  all  changes  of  grade  waa 
held  further  tot>e  in  force  and  binding  on  the  com- 
pany. 

On  the  general  subject  of  the  power  of  a  munic- 
ipal corporation  to  change  the  grade  of  a  street^ 
see  Selden  v.  JacksonviUe,  U I^  B.  A.  870,  and  tiots» 
28Fla.658.  A.P.W. 
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Franklin  coimtj,  and  omnized  as  a  city  of  the 
firel  grade  of  the  secona  class.  The  plaintiff 
is,  and  for  more  than  thirty  years  last  past  has 
been,  the  owner  of  a  certain  easement  or  right 
in  the  public  streets  and  alleys  of  the  defend- 
ant, duly  and  for  sundry  valuable  consider- 
ations granted  by  the  defendant  to  the  plaintiff, 
to  wit,  the  right  to  lay  and  maintain  its  pipes 
in  the  said  public  streets  and  alleys  for  the 
purpose  of  conyeying  gas  to  the  said  city  and 
the  citizens  thereof,  in  the  exercise  and  en- 
joyment of  said  right,  and  in  accordance  with 
the  terms  and  conditions  of  the  same,  the 
plaintiff,  several  years  prior  to  the  year  A.  D. 
1887,  for  the  purpose  of  conveying  oas  to  the 
said  city  and  the  citizens  thereof,  laid  in  that 
part  of  Broad  street  (one  of  the  public  streets 
of  said  city)  be  t ween  Winner  avenue  and  Reed 
avenue,  and  in  conformity  with  the  grade  of 
said  part  of  said  street,  which  was  then  already 
established,  a  main  pipe  and  a  service  pipe, 
and  continued  to  maintain  and  use  said  pipes  for 
the  purposes  aforesaid,  until,  in  the  summer  of 
1887,  the  defendant  changed  the  gnde  of  said 
part  of  said  street,  excavated  the  ground,  and 
lowered  the  level  thereof,  and  thereby  inter- 
fered  with  plaintilfs  said  pipes,  necessitating 
the  removal  or  abandonment  of  the  same,  and 
the  relaying,  bv  plaintiff,  of  pipes  to  conform 
to  the  new  ffrade,  toplaintilTs  damages  in  the 
sum  of  $406.60,  with  accruing  interest.  Plain- 
tiff filed  its  said  claim  for  damages  with  the 
derk  of  said  city  of  Columbus  on  the  24lh  day 
of  January,  A.  D.  1888.  but  the  same  is  still 
wholly  unpaid .  Wherefore  plaintiff  asks  Judg- 
ment against  the  defendant  for  the  said  sum  of 
406.60,  with  accruing  interest."  To  this  plead- 
ing the  city,  by  its  solicitor,  interposed  a  gen- 
eral demurrer,  which,  being  overruled,  the 
cause  was  tried,  resulting  in  a  judgment  for 
plaintiff.  The  drcuit  court  reversed  the  judg- 
ment, and  ordered  the  cause  remanded. 

Mr,  Rutherford  H.  PUtt.  for  plaintiff 
in  error: 

The  distribution  of  gas  for  lighting  cities  is 
a  recognized  pub! ic  necessity.  The  use  of  pub- 
lic streets  and  alleys  for  gas  conductors  has 
long  been  recognized  as  proper,  and  as  one  of 
the  publicpurposes  of  city  streets. 

Lewis,  ifm.  Dom.  §  12d. 

In  State  v.  Cincinnati  Oa$  Light  db  O.  Co. 
18  Ohio  St.  262,  the  court,  while  denying 
power  to  grant  an  exclusive  right  to  use  the 
streets  of  the  city  for  the  purpose  of  laying  finis 
pipes  therein,  emphasizes  the  word  "exclu- 
sive," and  states,  *'that  from  partial  appropria- 
tions of  this  character,  rights  of  private  prop- 
erty may  arise,  which  cannot  be  rightfully 
disturbed." 

In  Cineinnati  Gob  Light  db  0.  Co,  v.  Avail- 
dale,  48  Ohio  St.  268,  the  court  speaks  of 
"the  rights  of  way,"  where  its  pipes  and 
mains  are  laid,  belonging  to  a  gas  company  as 
part  of  its  plant. 

"Right  of  way"  seems  to  be  the  correct 
designation  of  the  privilege  which  may  be  ac- 
quired with  the  consent  of  the  city.  It  is  a 
right  in  contrast  with  a  mere  revocable  license. 
•  Cases  where  the  right  granted  for  one  public 
purpose  is  made  expressly  subject  to  modifi- 
cation, if  occasion  therefor  should  arise,  serve, 
hj  contrast,  to  illustrate  the  unconditioned 
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character  of  the  right  asserted  in  the  case  aft 
bar. 

BaiWoad  Co.  v.  Hamilton,  8  Cir.  Ct  Rep. 
456:  Providence  Oae  Co.  v.  Thurber,  2  R  1. 15; 
Medtford  db  C,  B.  Co.  ▼.  SomerviUe,  111  Mass. 
282. 

The  nature  of  the  right  acquired  with  thft 
consent  of  or  grant  from,  a  municipal  corpo- 
ration, under  similar  statutes,  has  been  con- 
sidered by  the  courto  of  other  states,  and  ha» 
been  found  to  be  something  superior  to  i^ 
mere  revocable  license. 

Bsople  V.  Mutual  Qae  Light  Co.  qf  Detroit, 
88  Mich.  164:  ProviiUnee  Oae  Co,  v.  Thvrher^ 
2  R.  I.  16;  Brooklyn  v.  Jourdan,  7  Abb.  N.  C. 
28;  Jereey  Citu  Oae  Co.  v.  Dwight,  29  K  J. 
£q.  242;  Brooklyn  Cent.  B,  Co.  ▼.  Brooklyn 
City  B.  Co.  82  Barb.  858. 

Tlie  recognition  of  a  power  of  the  dty  is  not 
inconsistent  with  requiring  the  dty  to  pay  th» 
cost  of  exercising  such  power. 

FotiU  V.  ataU,  7  Ohio  St.  471. 

The  act  of  a  city  in  establishing  a  grade  i» 
such  as  justifies  property  owners  in  acting  on 
the  faith  of  it,  and  makmg  improvements  with 
reference  to  such  established  grade. 

Cincinnati  d  8.0.  A,  B,  Co,  ▼.  Cummins 
9020,  14  Ohio  St.  Mleteeq. 

Meeere,  Paul  Jones  and  Floriael  Sailtli» 
for  defendants  in  error; 

Among  the  powers  possessed  by  the  dty  la 
that  of  establishing  the  grade  of  its  streets  and 
other  thoroughfares.  This  power  is  a  continu- 
ing one,  and  may  be  exercised  by  tiie  city 
through  any  one  of  ito  councils  at  any  tim» 
that  public  necessity  requires. 

Dill.  Mun.  Corp.  §  686;  Lewis,  Em.  Donu 
8107. 

The  owner  of  water-pipes  in  a  high  war 
cannot  recover  for  being  obliged  to  raise  hw 
pipes  in  consequence  of  a  change  in  grade. 

Lewis,  Em.  Dom.  par.  109;  Brenham  ▼. 
Brenham  Water  Co,  67  Tex.  542,  20  Am.  & 
Eng.  Corp.  Cas.  247;  Jamaica  Pond  Aqueduct 
Corp,  V.  Brookline,  121  Mass.  5.  See  also  iVo- 
tional  Water  Worke  v.  Kaneae  City,  28  Fed. 
Rep.  021;  BoMand  Water  Co.  v,  Bockland,  88 
Me.  267. 

Spear,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  single  question  is  as  to  thesuffldency  of 
the  petition.  If  that  states  a  cause  of  action, 
the  judgment  of  the  circuit  court  should  be  re- 
versed; if  not,  the  opposite  result  follows.  It 
will  be  noted  that  there  is  no  direct  allegation 
that  the  grant  from  the  dtv  gave  the  companj 
the  right  to  maintain  its  pipes  at  any  particu- 
lar place  in  the  street,  nor  at  any  prescribed 
depth  beneath  the  surface.  Nor  is  it  averred 
that  the  action  of  the  city  was  in  any  way  wan- 
ton, nor  that  the  change  of  the  grade  of  the 
street  was  unnecessarv;  and  the  presumption 
is  that  the  dty  acted.  In  that  behalf,  lawfully, 
and  without  negligence.  Nor  ia  it  pretended 
that  the  dty  has  denied  the  company's  right 
to  maintain  its  pipes  in  Broad  street.  The 
dispute  involves  only  the  right  to  maintain 
them  where  first  laid. 

The  company's  claim  is  that,  while  the  con- 
sent of  the  dty  must  first  be  obtained,  the  dty 
having  the  right  to  make  reasonable  regula- 
tions as  to  the  terms  and  conditions  on  wnich 
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the  compaDj  may  occupy,  yet,  when  the  city 
has  given  its  consent,  haa  made  the  grant,  the 
Tight  in  the  atreeta  ia  in  the  nature  oi  an  ease- 
ment, which  then  belonga  to  the  company  by 
force  of  the  statute,  and  the  city  cannot  inter- 
fere with  that  right,  save  upon  condition  of 
4iwardiug  compensation  for  resulting  damage. 
It  is  freely  conceded  that  the  company  is  a 
public  agency.  It  is  further  conceded  that  the 
tise  of  streets  and  alleys  for  gas  pipes,  through 
which  gas  is  to  be  conductecT for  the  use  of  the 
•city  and  its  people,  is  a  recognized  public  use 
and  purpose,  and  that  the  general  right  to  so 
lay  and  maintain  such  conductors  is  created 
by  statute.  This  ia,  however,  upon  condition 
-of  consent  by  the  muoicfpal  authorities,  and 
under  such  reasonable  regulations  as  they  may 
prescribe.  And  cities  are  specially  authorized 
to  provide  for  the  laying  aown  of  gas  pipes. 
But,  while  all  this  Is  conceded,  it  must  always 
be  kept  in  mind  that  the  primary  use  of  the 
«treet8  is  not  for  the  layiog  of  gas  pipes.  That 
is  but  an  incidental — a  secondary —use.  Above 
«11  other  usea  is  the  accommodation  of  the 
public  travel  Our  statute  (section  2640)  pre- 
ccribes  the  city's  duty  thus:  "The  council 
shall  have  the  care,  supervision,  and  control 
of  all  public  highways,  streets,  avenues  .  .  . 
within  the  corporation,  and  shall  cause  the 
eame  to  be  kept  open  and  in  repair,  and  free 
from  nuisance."  This  necessarily  imphea  the 
duty,  as  well  as  the  right,  to  grade,  in  order 
that  the  streets  may  be  accessible,  convenient, 
and  in  good  repair.  It  also  impliea  that  the 
duty  as  well  as  the  right  is  a  continuing  one. 
The  duty  is  not  to  open  ihe  streets  and  put  them 
in  repair,  but  to  keep  them  open  aod  in  repair. 
This  matter  of  grading  is  not,  necessarily,  a 
single  operation.  The  duty  of  exercising  the 
power  anew,  therefore,  follows  the  changing 
conditions  and  needs  of  the  public.  The  pow- 
•er  is  a  legislative  one.  It  is  to  be  enforced  by 
ordinance.  The  coundl  is  to  perform  the  duty, 
and  it  ia  elementary,  we  suppose,  that  the 
-council  cannot,  in  the  exercise  of  legislative 
powers,  bind  its  successors,  unless  authority 
from  the  state  to  do  so  is  clearly  indicated. 
The  corporation  cannot  abridge  its  own  Ieo:is- 
lative  power.  It  would  follow  from  this  that 
in  prescribing  regulations,  or  annexing  condi- 
tions, bv  the  city,  to  the  exercise  by  a  gas  com- 
pany of  a  right  in  a  street  to  enioy  the  same 
for  this  secondary  use,  the  council  has  not  the 
ikuthority  to  cede  away  nor  bargain  away  the 
right  of  the  dty  to  perform  its  public  duties, 
-especially  as  to  a  primary  use  of  its  streets, 
nor  to  abridge  the  capacity  of  its  successors  to 
discharge  those  duties,  unless  some  express 
provision  of  statute  is  found  to  that  effect,  and 
that  is  not  claimed.  The  iK)wer  to  regrade, 
«nd  the  duty  of  exercising  the  power  under 
proper  conditions,  being  established,  does  lia- 
bility for  damage  follow  its  exercise  in  such  a 
-case  as  the  one  at  bar?  If  it  can  be  maintained 
that  the  company  has  acquired  an  easement 
giving  it  the  right  to  continue  its  pipes  at  the 
particular  place  in  the  street  where  they  were 
placed,  there  would  be  strong  reason  for  con- 
cluding that  liability  for  damage  would  follow 
their  disturbance  by  the  process  of  grading; 
•otherwise  not. 

It  ia  insisted  that  the  easement  of  the  com- 
pany, acquired  by  the  grant  from  the  city,  is  a 
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Tight  aa  subatantial  as  that  of  an  ftbottlDg  own- 
er, and  that  its  right  to  compensation  for  inter- 
ference with  pipes  laid  in  conformity  with  an  es- 
tablished grade  ia  as  well  founded  as  that  of  an 
owner  of  abutting  pjroperty  to  compensation  for 
an  interference  arising  in  the  same  wuy.  There 
are  some  points  of  similarity  between  the  two 
situations,  but  we  think  there  are  more  differ 
encea.  The  street  is  often  dedicated  by  the 
owner  or  his  predecessor  in  title,  to  public  use, 
and,  if  acquired  by  appropriation,  he  is  liable  to 
compulsory  contribution  for  payment  of  land 
taken.  By  reason  of  owning  the  abutting  land, 
he  has  a  property  right  in  the  street  itself,  aa 
much  property  aa  his  lot  Under  some  cir- 
cumstances, trees  growing  in  the  street  in  front 
of  his  lot  are  his  property,  and  he  may  main- 
tain them  there,  subject  only  to  the  free  use  of 
the  street  by  the  public.  In  case  of  abandon- 
ment, the  title  to  the  middle  of  the  highway 
itself  ordinarily  reverts  to  him.  Among  oth- 
er rights  la  that  of  access  to  and  from  hia 
premiaes;  and  where  he  haa  improved  in  con- 
formity witfi  an  established  grade,  the  damage 
occasioned  by  a  material  change  of  grade  ia 
immediate,  and  often  serious.  A  marked  dif- 
ference between  the  two  rights  in  found  in 
their  origin.  In  no  single  particular  does  the 
landowner  get  anv  property  right  in  the  street 
from  the  city.  Ko  consideration  of  the  city's 
power  is  brought  in  question  in  estimating 
the  character  of  the  lotowner^s  right  in  the 
street.  It  inheres  in  the  very  ownership  of  the 
lot,  as  an  incident  to  it.  None  of  these  charac- 
teristics attach  to  the  company's  easement.  In 
no  sense  is  it  the  owner  of  land  adjoin  in?  the 
highway.  A  fair  construction  of  the  petition 
makes  of  it  no  more  than  a  naked  ri^ht  to 
place  and  keep  its  pipes  somewhere  in  the 
street;  and  this,  we  think,  is  the  extent  of  the 
council's  power.  An  ordinance  to  grant  an 
exclusive  right  or  a  perpetual  right  to  occupy 
a  particular  part  of  the  street  would  be  an  at- 
tempt to  bind  succeeding  councils  as  to  their 
exercise  of  legislative  power,  and  would,  for 
reasons  stated,  be  ineffectual.  The  grant  by 
the  city  must  be  interpreted  in  the  liirbt  of  the 
right  and  duty  of  the  city  to  regrade.  when- 
ever in  its  judgment  the  public  interest  de- 
mands; and  whatever  easement  the  gas  com- 
pany can  receive,  It  must  accept  and  enjoy  in 
common  with  equivalent  rights  which  have 
been  or  may  be  acquired  by  other  public 
agencies,— rights  of  a  like  secondary  charac- 
ter; and  all  must  give  way  to  the  paramount 
duty  of  the  city  to  care  for  the  streets,  and 
keep  them  open,  in  r^air,  and  convenient  for 
the  general  public.  This  duty  would  be  seri- 
ously interfered  with  if  the  city  could  not 
change  the  grade  of  its  streets  save  upon  the 
condition  that  it  should  make  compensation  to 
every  gas  company,  and  water  company,  and 
telephone  company,  and  electric  light  com- 
pany, and  street  railway  company,  for  incon- 
venience and  expense  thereby  occasioned.  All 
such  agencies  must  be  held  to  take  their  grants 
from  the  city  upon  the  condition,  implied 
where  not  expressed,  that  the  dty  reserves  the 
full  and  unconditional  power  to  make  any  rea- 
sonable change  of  grade  or  other  improvement 
in  its  streets. 

Attention  has  been  called  to  some  authori- 
ties which  seem  to  give  sanction  to  the  com- 
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that  they  do  not,  in  thia  respect,  express  the 
apirit  of  our  statutes  and  decisions.  On  the 
other  hand,  counsel  for  the  city  have  cited  au- 
thoritiea  which  support  the  oondnsions  here 
reached.  See  Dill.  Mun.  Corp.  Hie  et  ibi; 
Lewis,  Em.  Dom.  §§  107.  109:  Qotder  v. 
Georffetown,  19  U.  8.  6  Wheat.  698,  6  L.  ed. 
^;  Bren/iam  ▼.  Brenham  Water  Go.  67  Tez. 


line,  121  Mass.  6;  BiDearing,  98  N.  Y.  861; 
National  Waienoorki  v.  Kansoi  City,  28  Fed. 
Rep.  921;  BoeiOand  Water  Co.  t.  Boekland,  88 
Me.  26^ 

We  think  the  petition  does  not  atate  a  caoae 
of  action. 

Judgment  affirmed. 
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Anna  CHAMBERLAIN,  Beejpt., 
City  of  OSHKOSH,  AppL 
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1.  Smooth  'and  lerel  ioe  aeeoaiiilated 
throuflf h  the  sole  amney  of  the  ele- 
ments and  in  the  order  ot  nature  does  not  con- 
Bdtate  an  actionable  defect  in  a  street  even 
where  the  aoonmulatioa  was  by  a  hole  or  depres- 
sioa  In  the  street. 

0,  A  hcOe  or  depression  in  the  street  Is 
not  the  proximate  eanse  of  iidnry  ^ »>m 
Sklpning  on  smooth  and  le ve)  ioe  whlob  naa  formed 
therein  making  a  surface  even  with  that  of  the 
cenalnder  of  the  streets 

(February  ZL  IflfiOD 

APPEAL  by  defendant  from  a  Jadgment  of 
the  Circnit  Court  for  Winnebago  County 
in  favor  of  plaiotift  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligent 
failure  to  keep  a  street  in  proper  repair.  .80- 
iiereed. 

The  facta  are  stated  in  the  opinion. 

Mr.  H.  I.  Weed*  for  appellant: 

When  an  injury  results  from  slipperiness  of 
the  walk,  arising  from  a  smooth  surface  of  ice 
or  snow  accumulated  upon  it,  such  condition 
of  the  walk  is  not  an  actionable  defect  and  the 
city  will  not  be  liable  to  a  person  injured 
thereby. 

Cook  V.  Milteaukee,  24  Wis.  270, 1  Am.  Bep. 
188,  27  Wis.  191;  Perking  y,  Fonddu  Lac,  84 
Wis.  485:  Grosaenbae/i  v.  Milwaukee,  65  Wis. 
HI,  56  Am.  Bep.  614:  Stanton  v.  Springfield^ 
12  Allen,  566;  EutdUne  v.  Botion,  12  Allen, 
4S71;  Johnson  ▼.  LotoeU,  12  Allen,  572;  Ifaaon 
y.  Boeton,  14  Alleo,  508. 

Where  ioe  or  snow  assumes  such  shape  as 
to  be  an  obstacle  to  travel  it  may  constitute  a 
defect,  but  mere  slipperiness  of  the  surface  of 
a  highway  by  reason  of  ice  is  not  such  a  de- 
fect as  to  render  the  city  liable. 

Dill.  Min.  Corp.  §  1006,  and  cases  cited; 
Bishop,  NonConL  L.  §  978,  and  cases  cited; 
Broburg  v.  Bee  Moines,  68  Iowa,  523;  Keith  y. 
Brockt<m,l^Q  Mass.  119;  Taylor  v.  Yonkers, 
105  N.  Y.  202,  59  Am.  Bep.  542;  Chase  v. 
<Jleveland,  44  Ohio  St.  505.  58  Am.  Bep.  548; 
Kinney  v.  Troy,  108  N.  T.  567. 


KOTK.— As  to  how  far  Ice  on  streets  or  sidewalks 
ceoders  them  defective,  see,  in  greneral  barmony 
with  the  above  case,  the  noU  to  Gartbaffe  v.  Fred- 
«riok  (N.  T.)  10  L.  B.  A.  178. 
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Messrs,  Finch  9s  Barber,  for  respondent: 

For  a  local,  unusual,  and  permanent  slip- 
periness, caused  by  a  defect  in  the  street,  and 
which  the  ordinary  action  of  the  elements 
would  not  remove,  the  city  is  liable. 

Cook  V.  Milwaukee,  24  Wis.  270, 1  Am.  Bep. 
188,  27  Wis.  191;  Perkins  v.  Fond  du  Lao,  84 
Wis.  485;  HiU  v.  Ftmd  du  Lnc,  56  Wis.  242; 
Stilling  v.  Thorp,  54  Wis.  528,  41  Am.  Bep. 
60;  Qrossenbaeh  v.  Milu>aukee,  «5  Wis.  81,  56 
Am.  Bep.  614;  Paulson  v.  Pelicfin,  79  Wis. 
445;  MeBonald  v.  Ashland,  78  Wis.  251;  Cro^ 
marty  v.  Boston,  127  Mass.  829,  84  Am.  Bep. 
881;  Tayfor  v.  Tonkers,  105  N.  Y.  202, 59  Am. 
Bep.  492;  Todd  v.  Troy,  61  N.  Y.  506;  PUm- 
frey  v.  Saratoga  Swings,  104  N.  Y.  459;  Kin- 
ney y,  Troy,  108  N.  Y.  587;  Kenneyy.  Cohoes, 
100  N.  YT  628;  SpeUman  v.  Chieapee,  181 
Mass.  448;  Keith  v.  Brockton,  186  Mass.  119; 
Ctoughessey  v.  Waterlmry,  51  Conn.  405,  50 
Am.  Bep.  88;  Congdon  v.  Norwich,  87  Conn. 
414;  Burr  v.  Plymouth,  48  Conn.  460;  fjan- 
dolt  V.  Norwich,  87  Conn.  615;  Booley  v.  Meri- 
den,  44  Conn.  117,  26  Am.  Bep.  488;  Hubbard 
V.  Concord,  86  N.  H.  52,  69  Am.  Dec.  520; 
Darling  v.  Westmoreland,  53  N.  H.  401,  18 
Am.  Bep.  55;  Clark  v.  Chicago,  4  Biss.  486; 
Mosey  v.  7^,  61  Barb.  580;  Baltimore  v. 
Marriott,  9  Md.  160:  Protidenee  v.  Clapp,  58 
U.  8.  17  How.  161, 15  L.  ed.  72;  Bvans  v.  Ut- 
ica,  69  N.  Y.  166,  25  Am.  Bep.  165;  Darling 
V.  New  York,  18  Hun,  840;  Evers  v.  Hudson 
Biter  Bridge  Co.  Id.  144;  Blakeley  y.Troy,  Id. 
167;  Thomas  y.  New  York,  28  Hun,  110. 

Sn^ooth  and  level  ice  may  be  dangerous  as 
well  as  rough  ice,  and  the  question  simply  is. 
Was  any  negligence  of  the  city  the  cause  of  ita 
formation  or  retention? 

Cromarty  y. -Boston,  Spellman  v.  Chicopee, 
Clovghessey  ▼.  Waterbury,  and  Paulson  v.  jPeU 
iean,  supra. 

Orion*  J.,  delivered  the  opinion  of  the 
court: 

This  action  is  to  recover  damages  for  a  per^ 
sonal  injury  of  the  olaintiff,  occasioned  by 
the  want  of  repair  and  defective  condition  of 
a  walk  in  Merritt  street,  in  the  city  of  Osbkosh. 
Tbe  defect  is  thus  described  in  the  complaint. 
"The  said  street,  known  as  'Merritt  street,'  at 
a  certain  place  in  said  street,  to  wit,  on  the 
south  side  of  said  Merritt  street,  on  the  south* 
east  comer  thereof  where  said  Merritt  street  in< 
tersects  with  Ford  street  of  said  city,  was,  (on 
the  2l8t  day  of  February,  1889,)  and  for  a 
period  of  four  weeks  or  more  had  been,  un- 
safe, insufficient,  defective,  and  badly  out  of 
repair,  in  this,  to  wit,  that  al  the  point  ot 


Gee  also  20  L.  B.  A.  582;  21  L.  B.  A.  316,  721. 
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JuDction  between  the  stone  crossing  on  the 
south  side  of  said  Merriit  street,  where  said 
Herritt  street  intersects  with  Ford  street, 
and  the  sidewalk  on  the  south  side  of  said 
Merriti  street,  where  said  stone  crossing  ends, 
the  authorities  of  the  city  of  Oshkosh,  to  wit, 
this  defendant,  negligently  permitted  a  large 
bole  to  exist  within  the  usual  line  and  course 
of  travel  over  said  stone  crossing  and  side- 
walk, and  negligently  permitted  and  allowed 
said  hole  to  exist  and  remain  without  placing 
any  ^uard  over  or  around  the  same,  and  negli- 
gently  allowed  said  hole  to  become  filled  with 
water,  and  to  become  frozen  over  with  a  large 
surface  of  smooth  ice,  and  negligently  failed 
to  place  any  protection,  guard,  or  cover  over 
or  around  said  surface  of  ioe,  and  failed  to 
take  any  precaution  to  prevent  or  warn  travel- 
ers over  said  crossing  or  sidewalk  from  walk- 
ing upon  and  over  said  surface  of  ice.  That 
persons  traveling  over  and  upon  said  crossing 
and  sidewalk  were  compelled  to  walk  upon 
and  over  said  surface  of  ice,  and  that  the  afore- 
said city  authorities,  to  wit,  the  defendant, 
negligently  failed  to  provide  a  safe  and  suffi- 
cient crossing  or  passage  over  or  around  said 
large  surface  of  smooth  ice."  The  plaintiff's 
injury,  and  the  manner  of  it,  are  substantially 
descnbed  as  follows:  The  plaintiff,  while 
traveling  upon  said  Merritt  street  and  over  the 
said  stone  crossing,  "did  by  necessity  and  in 
the  ordinary  course  of  travel,  walk  upon  and 
over  said  large  surface  of  ice,  and  without  any 
fault  on  her  part  she  fell  upon  said  surface  of 
ice  with  great  force,"  and  received  great  bodily 
injuries  therefrom.  After  the  pmintifF  was 
sworn  as  a  witness  in  her  own  behalf,  the  de- 
fendant city  interposed  a  demurrer  ore  tenv^, 
on  the  ground  that  the  complaint  did  not  state 
a  cause  of  action,  and  the  objection  to  any  evi- 
dence under  it  was  overruled  and  exception 
taken.  The  plaintiff  testified  that  when  she 
came  to  that  point  "her  feet  came  from  under 
her,  and  she  came  down  on  her  back.  She 
did  not  notice  any  barriers  or  guards  around 
this  place,  or  any  ashes  upon  the  sidewalk 
where  she  slipped."  According  to  the  evi- 
dence, the  depression  in  the  street  where  the 
water  had  accumulated  which  made  the  ice 
on  which  the  plaintiff  slipped  down  and  was 
Injured,  was  made  by  the  junction  of  a  side- 
walk coming  down  Ford  street  with  the  stone 
cross-walk  over  Merritt  street.  It  would  seem 
that  the  slight  difference  of  the  grade  of 
of  the  two  streets  made  the  depression. 
The  slope  of  the  plank  sidewalk  down  to  Its 
junction  with  the  stone  cross-walk  was  only 
four  inches,  and  the  depression  in  the  stone 
cross-walk  where  the  Ice  accumulated  was 
from  an  inch  to  an  inch  and  a  half.  The 
plank  walk  was  over  the  gutter  on  Merritt 
street.  This  defect,  if  any,  appears  to  have 
been  in  the  plan  of  the  work  and  its  con- 
struction. At  the  conclusion  of  the  testimony 
the  defendant's  motion  for  a  nonsuit  was 
overruled.  The  jury  found  a  special  verdict 
"that  the  cross-walk  was  in  a  defective  and 
dangerous  condition,"  and  "that  such  con- 
diitibn  caused  the  plaintiff's  injury,"  and  as- 
sessed her  damages  at  $1,100.  it  will  be  ob- 
served that  the  complaint  does  not  charse 
that  the  plaintiff's  injury  was  caused  by  a  bole 
or  depression  in  the  cross-walk,  but  it  was  I 
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caused  wholly  by  the  smooth  surface  of  the 
ice  at  that  place,  and  such  was  the  evidence. 
The  plaintiff  slipped  and  fell  on  the  smooth 
surface  of  the  ice.  The  ice  was  the  proximate 
cause  of  the  iniury.  The  depression  in  the 
walk  where  the  ice  formed,  if  a  defect,  and  a 
cause  of  the  injury  in  any  sense,  was  a  remote^ 
and  not  the  proximate,  cause  of  the  injury. 
But  at  this  time  there  was  no  hole,  or  even  de- 
pression, at  that  place.  It  was  filled  up  by  the 
ice.  It  is  too  plain  for  argument  that  the 
cause  of  the  plaintiff's  injury,  both  by  the 
complaint  and  testimony,  was  the  smooth  sur- 
face of  the  ice  on  the  cross-walk.  The  special 
verdict  is  careful  not  to  state  the  defect  or 
dangerous  condition.  It  will  be  observed,  also, 
that  the  negligence  of  the  city  consists  "in 
failing  to  provide  a  safe  crossing  or  passage 
over  and  around  said  large  surface  of  smooth 
ice,  and  allowed  and  permitted  said  crossing 
to  remain  in  such  insufficient,  unsafe,  and  de- 
fective condition  for  a  period  of  four  weeks^ 
and  failed  to  take  any  precaution  to  prevent  or 
warn  travelers  over  said  crossing  or  sidewalk 
from  walking  upon  and  over  said  surface  of 
ioe."  The  existence  and  continuance  of  said 
ice  for  four  weeks  was  the  presumptive  notice 
to  the  city  of  the  defect  complained  of.  The 
plaintiff  does  not  complain  of  being  injured 
by  the  hole  or  depression,  but  by  the  "laige 
surface  of  smooth  ice."  The  depression  was 
the  cause  of  the  water  accumulating  there,  and 
the  water,  combined  with  a  low  temperature* 
caused  the  ice  to  form  which  injured  the  plain- 
tiff. The  depression  was  a  remote  cause  or 
cause  of  causes.  The  proximate  or  direct 
cause  was  the  ice,  and  tnis  must  be  the  cause 
of  action.  **0au9a  proxima,  nan  remota,  ipeo- 
tatur, " — the  proximate,  and  not  the  remote, 
cause,  must  be  considered.  The  cause  nearest 
in  order  of  causation,  which  is  adequate  to 
produce  the  result,  is  the  direct  cause.  In 
law,  only  the  direct  cause  is  considered. 
These  are  familiar  maxims.  "The  proximate 
cause  is  the  cause  which  leads  to,  and  is  in- 
strnmentAl  in  producing,  the  result"  8  Am. 
&  £ng.  Encyclop.  Law,  45;  State  v.  Manches^ 
ter  AL.R  Co.  62  N.  H.  528.  In  this  case 
the  hole  or  depression  is  not  the  cause  of  the  in- 
jury for  which  an  action  may  be  brought  It 
is  too  remote.  There  is  a  direct  cause  of  the 
injury,  and  that  is  the  ice  on  which  she  slipped 
down,  and  that  is  the  only  one  which  can 
be  considered.  The  defect  in  the  street  or 
walk  is  the  ice,  and  the  negligence  of  the  city 
consists  in  allowing  it  to  remain.  This  waa 
dangerous  to  the  traveling  public,  and  the 
cause  of  the  plaintiff's  injury  in  the  law  and 
by  the  complaint  and  testimony.  This  ice 
was  smooth  and  level,  and  accumulated 
through  the  sole  agency  of  the  elements  and  in 
the  order  of  nature.  Xio  argument,  specula- 
tion, or  casuistry  can  make  this  case  any  differ- 
ent from  this.  The  main  and  important  ques- 
tion which  first  presents  itself  on  the  demurrer 
to  the  complaint,  and  again  on  the  motion  for 
a  nonsuit,  is,  Is  such  a  condition  of  the  walk 
an  actionable  defect  ?  This  question  is  settled 
by  this  court  in  the  negative  in  manv  cases, 
after  a  very  full  examination  of  the  cutboritie* 
elsewhere,  which  we  need  not  cite.  "Whea 
the  walk  is  slippery  because  of  the  smooth  sur- 
face of  the  snow  and  ice  which  had  accumor 
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lated  apon  it,"  such  a  defect  is  not  actionable. 
Chok  ▼.  Miluatikee,  24  Wis.  270,  1  Am.  Bep. 
188,  27  Wis.  19t.  In  Perkim  y.  Fond  du  Lac, 
84  Wis.  485,  "the  walk  was  entirely  covered 
with  packed  snow  and  Ice,  and  tbe  whole  sur- 
face of  tbe  walk  was  very  smooth  and  slippery." 
It  was  held  that  such  a  condition  of  the  walk 
did  not  alone  constitute  an  actionable  defect; 
and  so  in  Orouenbaeh  ▼.  Milwaukee,  65  Wis. 
81,  56  Am.  Rep.  614.  This  holdioc  is  most 
reasonable.  Such  a  defect  in  a  walk  or  street 
Is  common  and  natural  everywhere  in  the 
winter  season,  and  such  actions  would  be 
numberless,  unreasonable,  and  oppressive. 
The  municipalities  are  powerless  to  prevent  or 
remove  such  a  common  and  natural  condition. 
The  authorities  cited  by  the  learned  counsel  of 
the  respondent  are  not  applicable  to  this  case. 
They  are  cases  where  other  defects  combine 
with  tbe  ice  to  cause  the  injury.  Such  defects 
must  be  present  with  the  ice,  and  they  to- 
gether constitute  a  cause  of  action;  as,  where 
the  ice  is  formed  on  a  steep  deelivitv  or  de- 
scendin^r  grade,  or  there  is  some  other  con- 
dition of  the  walk,  which,  together  wiih  the 
ice,  makes  the  walk  dangerous,  as  in  Qrassen- 
hack  V.  Milwaukee  and  Perkins  y.  Fond  du  Lac, 
supra,  and  other  cases  in  this  court  But  here 
the  hole  or  depression  does  not  combine  with 
the  ice,  and  is  not  present  with  it.  There  is  no 
hole  at  tbe  time,  as  it  is  dlled  with  ice,  and 
the  surface  is  made  level  as  ice  can  be  any- 
where. The  plaintiff  was  not  injured  bv  step- 
Sing  into  the  bole,  but  by  slipping  on  the  ice. 
>ut  I  have  said  enough  of  this.  The  hole 
was  only  tbe  remote  cause,  or  cause  of  causes, 
which  produced  the  result,  and  was  not  the 
direct,  efficient,  or  adequate  cause,  which 
alone  is  actionable.  The  court  should  have 
sustained  the  demurrer  ore  tenus  or,  failing  in 
that,  ought  to  have  ordered  a  nonsuit  on  the 
evidence. 

The,judgment€fthe  Circuit  Court  te  reversed, 
and  the  cause  remanded  for  a  new  trial. 


William  O.  St.  SURE,  Appt, 

V. 

Olive  St.  Sure  UKDSFELT,  Eespt 
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1*  The  authorities  of  m,  eoxuktry  have 
no  power  to  dissolve  a  man*ia§re  be- 


tween two  of  its  eitisens  long  after  thoy 
have  abandoned  it  and  taken  up  tbeir  resi- 
denoe  in  another  country,  upon  the  petition  of 
one  who  temporarily  returns  there,  but  who  be- 
fore the  dJssolutlon  is  granted  rejoins  her  hus- 
band in  the  country  of  bis  adoption  and  resumes 
ber  marital  relationship  with  blm  there. 

8.  One  asserting  the  Talidlty  of  a  di. 
voree  i^anted  in  a  foreign  conntry 
against  a  man  who  had  left  that  country  and 
come  to  the  United  States,  upon  the  ground  that 
he  was  an  abacoDder  and  had  been  sentenced 
as  a  **cheater,**  which  sentence  so  far  as  appears 
was  without  notice  or  hearing,  must  show  chat 
the  law  of  that  country  authorised  a  divorce  un- 
der such  circumstances. 

8*  A  dlvoree  granted  in  a  Ibreli^ 
eonntry  against  a  man  who  has  bi^ 
eome  a  permanent  resident  of  the 
United  States  without  actual  or  attempted 
service  of  notice,  without  any  appearance  in  his 
behalf  and  without  the  existence  of  any  facts 
which  according  to  tbe  laws  of  tbe  latter  country 
would  give  jurisdiction,  will  not  be  recognized  as 
valid  here. 

(Hay2A,18fi0J 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  of  Sheboygan  County 
in  favor  of  defendant  in  an  action  bronght  by 

Elaintiff  as  beir-at  law  of  Adolpb  St.  Sure 
lindsfeldt,  deceased,  to  compel  tbe  return  by 
defendant  of  certain  property  belonging  to  de- 
cedent's estate  which  had  been  appropriated 
by  her.    ifefwwd. 

Statement  by  Cassoday*  J,: 

Tbe  facts  in  this  case  are  practically  undis- 
puted, and  to  the  effect  that  Adolpb  St.  Sure 
Lindsfelt  was  married  to  Elise  Concordia  Vor 
Krassow,  May  27,  1885,  at  Rostoop,  Sweden^ 
that  as  the  fruit  of  such  marriage  they  had 
eight  children, — four  boys  and  four  girls;  that 
one  of  them,  the  witness  George,  was  born  in 
Sweden,  in  1839;  that  Adolpb  and  wife  came 
to  America,  and  settled  at  Syracuse.  N.  Y.,  in 
1842;  that  the  plaintiff,  William,  was  born  at 
that  place ;  that  Adolpb  and  his  wife,  Elise, 
and  their. children,  came  to  Wisconsin, — first  to 
Kenosha,  then  to  Milwaukee,  and  afterwards 
to  Sheboygan ;  that  about  1862,  Elise,  with 
their  four  daughters,  returned  to  her  friends 
in  Sweden;  that  March,  18iV8,  Elise  filed  a  pe- 
tition for  divorce  on  the  ground  that  Adolpb 
had  absconded  and  had  been  sentenced  as  a 


Note.— roZidttv  of  a  divorce  decree  gremted  by  a 
cuwT  cj  a  foreign  countrv- 

1.    The  laic  in  England. 

Questions  of  personal  status  depend  on  the  law 
of  the  actual  domlcil. 

Tbe  first  essential  for  the  validity  of  a  forelgrn  de- 
cree is  that  It  should  be  pronounoed  by  a  court  of 
competent  Jurisdiction  between  parties  who  are 
bona  fide  subjects  of  that  Jurisprudence. 

Any  country  may  fix  on  certain  requisites  as  the 
oonditlon  on  which  its  Jurisdiction  will  be  exer- 
cised, and  if  that  condition  be  fulfilled  It  may  pro. 
nounoe  a  decree  that  will  be  bmdlng  within  its  own 
borders-  But  this  decree  will  have  no  extra-terri- 
torial effect  unless  It  be  pronounced  in  accordance 
with  the  rules  of  international  public  law. 

No  nation  wHI  admit  that  its  domiciled  subjects 
nay  lawfuUy  resort  to  another  country  for  tbe 
19L.  R.  A. 


purpose  of  evadlnsr  the  laws  under  whicb  they 
live.  When  they  return  to  the  country  of  tbeir 
domicil.  bringing  hack  a  foreign  Judgment  so  ob- 
tained, the  tribunals  of  the  domioil  are  entitled  to 
reject  It  if  pronounced  by  a  tribunal  not  having 
competent  Jurisdiction,  and  are  t)ound  u^  reject  it 
if  it  be  an  invasion  of  their  own  laws  and  policy. 
See  opinion  of  Lord  Westbury  In  Shaw  v.  Gould, 
infra. 

When  marrlnge  could  be  d1ss(*^yed  in  England  by 
Act  of  parliament  alone,  a  divorce  a  vinculo  grant- 
ed by  a  foreign  court,  purporting  to  dissolve  an 
English  marriage  between  domiciled  persons,  was 
of  no  effect.    Re  Wilson,  14  Week.  Rep.  181. 

In  tbe  oelebrated  case  of  Rex  v.  Lolley,  Russ. 
&  B.  C.  C.  287,  2  Clark  A  F.  607,  note,  which  arose 
about  1KL2.  It  was  held  that  an  Boglisb  marriage 
could  not  be  dissolved  a  vCnoulo  by  any  foreign 


See  also  47  L.  R.  A.  540. 
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cbeater,  December  11,  1844 :  that  daring  the 
time  she  was  in  Sweden  she  and  Adolph  ap- 
pear to  have  kept  up  a  friendly  correspondence, 
and  he.  from  time  to  time,  sent  her  money ; 
that  November,  1868,  Elise  returned  to  Wis- 
coDsio,  and  again  lived  with  Adolph  as  man 
and  wife,  until  he  went  to  the  war,  about  1868; 
that  about  1863  Elsie  went  to  live  with  a  man 
by  the  name  of  Smith,  and  was  said  to  have 
married  him;  that  January  10, 1864,  and  while 
Adolph  was  still  in  the  war,  he  went  through 
the  form  of  marrying  Elizabeth  Sabine,  at 
Cincinnati,  Ohio;  that  February  8,1864,  at  "a 
meeting  of  the  consistory"  under  the  presi- 
dency of  the  bishop  and  commander  in  Swed- 
en, a  decree  of  divorce  was  entered  upon  the 
petition  so  filed  by  Elise,  March  1,  1858,  from 
the  said  Adolph,  as  a  late  gentleman  of  the 
king's  bed  chamber;  that  about  1868  Elizabeth 
died,  while  living  with  Adolph  as  his  wife  in 
Sheboygan  :  that  August  80,  1888,  Adolph 
went  through  the  form  of  marrying  the  defend- 
ant Oil ve,at  Portage,  Wis. ;  that  March  18, 1886, 
Elise  died:  that  May,  1887,  Adolph  died,  intes- 
tate, at  Sheboygan,  leaving  an  estate  of  both 
real  and  personal  property  to  be  adminis- 
tered according  to  law;  that  June  21, 1887,  the 
plaintifiF  in  this  action  filed  a  petition  in  the 
county  court  at  Sheboygan  for  administration 
of  said  estate,  and  thereupon  Frederick  Hoppe 
was  appointed  administrator  thereof,  and 
qualifiea  aa  such,  and  as  such  delivered  to  the 
defendant,  aa  the  widow  of  said  Adolph,  the 
personal  property  and  household  furniture 
described,  of  the  value  of  about  $200,  and  that 
the  defendant  carried  away  the  same;  that  said 


administrator  was  requested  to  take  steps  to  tb- 
cover  back  from  the  defendant  the  portion  of 
said  estate  so  delivered  to  her,  but  that  he  had 
neglected  and  refused  to  take  any  steps  to  re- 
cover the  same  or  the  value  thereof;  that  March 
28.  1888,  the  plaintiff,  as  heir-at-law  of  said 
Adolph,  filed  this  bill  to  compel  the  defendant 
to  return  said  property  to  the  said  adminis- 
trator, and  other  moneys,  which  it  is  alleged 
she  was  owing  to  said  estate.  The  defendant 
answers,  and,  in  effect,  denies  that  Elise  was 
the  wife  of  Adolph  until  her  death,  March  18, 
1886,  and  claiming  said  properhr  as  the  rightful 
widow  of  the  said  Adolph.  upon  the  trial  of 
the  cause  the  court  found  several  of  the  facts 
stated,  and  particularly  the  divorce  in  Sweden, 
which  was  held  to  be  a  valid  divorce,  and  that 
the  defendant  was  the  lawful  widow  of  said 
Adolph,  and,  as  such,  entitled  to  the  property 
mentioned,  and  ordered  judgment  thereon  ac- 
cordingly. From  the  judgment  entered  there- 
on the  plaintiff  brings  this  appeal 

Mr.  Oeorg^  W.  Foster,  with  Mr,  Carl 
BaB|ife»  for  appellant. 

i(r.  A.  C.  Prescottt  for  respondent: 

The  respondent  proved  the  fact  of  a  divorce 
by  the  courts  of  Sweden  in  1864  of  the  doctor 
and  his  first  wife,  by  duly  authenticated  copies 
of  the  court  records. 

The  appellant  has  alleged  that  this  1885  mar- 
riage relation  existed  in  1883.  It  did  not  exist 
if  a  divorce  was  granted  in  1864  or  at  any  other 
time,  and  he  must  prove  that  his  parents  had 
never  been  divorced,  although  by  so  doing  he 
must  prove  a  negative. 


court  on  gTOundB  for  which  It  could  not  be  dis- 
solved in  Bosrland.  Lolleyand  his  wife  bad  been 
married  in  Ensrland  and  were  domiciled  Ensrliah 
subjects.  A  divorce  a  vincvAo  was  procured  In 
Bcotland.  where  they  were  residing  temporarily, 
and  LoUey  subsequently  remarried  in  Bngland. 
He  was  indicted  and  convicted  for  bigamy. 

In  McCarthy  v.  De  Calx,  2  Russ.  &  M.  614, 2  CHark 
k  F.  568.  noit^  where  a  Dane  and  an  English  wom- 
an had  been  married  in  England,  and  then  re- 
moved to  Denmark,  in  which  country  they  were 
divorced.  It  was  held  that  the  divorce  was  invalid 
in  England.  The  question  arose  in  a  suit  in  Eng- 
land instituted  ooncemlng  property  between  his 
and  her  personal  representatives. 

Conway  v.  Beazley,  5  Eng.  Ecd.  Kep.  242,  was 
decided  In  the  same  year  as  McCarthy  v.  De  CalZf 
tuvra.  Here  parties  married  and  domlcOed  In 
England  had  obtained  a  divorce  from  the  Scotch 
courts.  Dr.  Lushlngton  said:  *'I  am  bound  by 
authority,  for  since  it  now  appears  that  neither  of 
the  parties  to  the  first  marriage  were  at  any  time 
bona  fide  domiciled  In  Scotland,  no  sound  distinc- 
tion exists  between  the  present  case  and  that  of 
LoUey.  T  therefore  pronounce  the  second  mar- 
riage null  and  void.  My  Judgment,  however,  must 
not  Xm  construed  to  go  one  step  beyond  the  present 
case:  nor  In  any  manner  to  touch  the  case  of  a  di- 
vorce a  vincvlo  pronounced  in  Scotland  between 
parties,  who,  though  married  when  domiciled  in 
England,  were  at  the  time  of  such  divorce  bona 
fide  domiciled  in  Scotland.** 

In  Warrender  v.  Warrender,  2  Clark  ft  F.  641,  a 
Scotchman  had  married  an  Englishwoman  in  Eng- 
land. After  living  in  Scotland  for  a  time  they  re- 
moved to  England  where  they  acquired  a  domldL 
Here  they  separated.  The  husband  went  to  Soot- 
land  and  applied  for  a  divorce.  The  wif e*s  objec- 
tion to  the  Jurisdiction  was  overruled,  and  the 
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house  of  lords  dismissed  her  appeal  holding  that 
her  legal  domlcll  was  In  Scotland  where  the  hus- 
band*s  was.  Lord  Brougham  expressed  a  relcu- 
tance  to  accede  to  the  principle  of  LoUey's  Qise, 
but  declined  to  overrule  it,  and  said  that  that  case 
was  decided  with  reference  to  the  law  of  England 
while  Warrender  v.  Warrender  was  In  reference  to 
the  law  of  Scotland. 

In  Shaw  v.  Gould,  L.  B.  8  H.  L.  Oas.  66, 18  L.  T.  K. 
S.  888,  decided  in  1868,  it  was  held  that  a  foreign  tri- 
bunal had  no  authority,  so  fear  <u  eoMequeneea  in 
England  were  eoncemed,  to  decree  a  divorce  a 
vinculo  in  the  case  of  an  English  marriage  between 
English  subjects,  unless  such  subjects  were,  at  the 
tune  of  such  decree  bona  fide  domiciled  in  the 
country  of  such  tribunaL 

In  this  case  two  English  persons  were  married  in 
England.  The  husband  conunltted  adultery,  and 
subsequently  went  to  Scotland  to  found  Jurisdic- 
tion against  himself.  A  dlvoroe  a  vinculo  was 
granted  by  the  Scotch  court.  The  wife  subse- 
quently married  an  Englishman  and  they  became 
domiciled  in  Scotland.  It  was  held  that  children  of 
this  marriage,  not  being  **  lawfully  begotten," 
could  not  succeed  to  property  in  England. 

To  the  same  effect,  see  Dolphin  v.  Robins,  7  H. 
L.  Gas.  390;  Pitt  v.  Pitt,  12  Week.  Bep.  10S9. 

In  Shaw  v.  €K)uld,  supra,  Lord  Chelmsford  said 
of  LoUey*s  Case,  that  it  could  not  be  **preBS?d  as  an 
authori^  beyond  this  extent,  that  the  ScotcL  court 
has  no  power  to  dissolve  an  English  marriage 
where  the  parties  were  not  domiciled  in  Scotland, 
but  had  only  gone  there  for  such  a  time  as  would 
render  them  amenable  to  the  Jurisdiction  of  the 
Scotch  courts.  It  certainly  did  not  decide,  nor  has 
any  other  case  decided,  *that  the  law  of  this  coun- 
try did  not  recognize  the  right  or  authority  of  any 
court,  whether  domestic  or  foreign,  to  dissolve  an 
English  marriage,  for  any  cause  or  upon  any  pre- 


1808. 


bT.  Sure  t.  LnsDsrELT. 


517 


BaUenon  v.  Oaines,  47  U.  8.  6  How.  550, 
097, 12  L.  ed.  553,  572. 

The  burden  of  proof  U  od  the  party  alleging 
tbe  fact  The  appellant  has  alleged  the  con- 
tinuance of  the  first  marriage  relation  to  the 
year  1883  when  the  last  marriage  took  place, 
and  he  must  prove  it 

Whart  E7.  §S  864-356;  Greenl.  Ev.  §§  78, 
81. 

If  the  doctor  or  his  first  wife  had  been  the 
defendant  in  an  action,  this  court  would  be 
warranted  in  presuming,  on  proof  of  the  first 
marriage,  that  the  relation  existed  at  the  time 
and  was  a  bar  to  the  last  marriage,  for  the  rea- 
son that  had  a  divorce  been  granted  thc^ 
should  have  known  it,  and  when  and  where  it 
was  granted.  But  the  respondent  has  no 
knowledge  of  these  facts,  and  tbe  court  will 
presume  in  her  protection  that  the  first  mar- 
Tiage  had  been  dissolved. 

Wiaiams  v.  WiUiams,  83  Wis.  64,  58  Am. 
Bep.  253;  Elandiardv.  Lambert,  43  Iowa,  228, 
22  Am.  Rep.  245;  Boulden  v.  MelrUire,  119 
Ind.  574;  Bishop,  Mar.  Div.  &  Sep.  §§  1145, 
1148. 1149. 

C»ssoday»  J.,  delivered  the  opinion  of  the 
court: 

Tbe  record  of  the  divorce  grant.  1  by  the 
ecclesiastical  court  in  Sweden,  February  3, 
1864,  mentioned  in  the  foregoing  statement, 
appears  to  be  sufiSciently  authenticated  to  be 
admissible  in  evidence  under  our  statute,  (sec. 
4139.)  It  is  conceded  by  both  parties  that  the 
only  question  for  determination  is  wbellier 
that  decree  of  divorce  is  valid,  and  operated 


as  a  legal  separation  of  Adolph  and  Elise  at  the 
time  it  was  rendered.  In  this  country  it  is 
prescribed  by  constitutional  compact  that  full 
faith  and  credit  must  be  given  in  each  state  to 
the  public  acts,  records,  and  judicial  proceed- 
ings of  every  other  state ;  and  yet  it  is  well 
settled  that  the  record  of  a  judgment  rendered 
in  another  state  may  be  contradicted  as  to  the 
facts  necessary  to  give  the  court  jurisdiction, 
and,  if  want  of  jurisdiction  appear  upon  the 
face  of  the  record,  or  is  shown  either  as  to  the 
sub jec^  matter  or  the  person,  or,  in  proceed- 
ings in  rem,  as  to  the  thing,  the  record  will 
be  regarded  as  a  nullity.  TAomptan  v.  Whit- 
man,  85  U.  8.  18  Wall.  467, 21 L.  ed.  897;  /Vn- 
nojfer  v.  JV<f  ,  95  U.  S.  714,  24  L.  ed.  565 ; 
Simmons  v.  Saul,  188  U.  S.  439,  34  L.  ed. 
1054:  Bartlet  v.  Knight,  1  Mass.  401,  2  Am. 
Dea  36 ;  Starimck  v.  Murray,  5  Wend.  148, 
21  Am.  Dec.  172;  Taylor  v.  Barron,  30  N.  H. 
78,  64  Am.  Dec.  281;  Rape  v.  Beaton,  9  Wis. 
328;  Renier  v.  Hurlbut,  81  Wis.  24,  14  L.  R. 
A.  662.  The  rule  is  certainly  as  strong,  if  not 
stronger,  when  applied  to  a  judgment  rendered 
in  a  court  of  a  foreign  country,  towards  which 
no  such  duty  is  enjoined,  and  especially 
where  tbe  jurisprudence  of  such  foreign  coun- 
try is  in  no  sense  based  upon  the  common  law, 
Adolph  and  Elise  were  married  in  Sweden  in 
1835.  After  remaining  there  several  years, 
they  both  came,  with  their  children,  to  the 
United  States,  and  for  a  time  resided  in  New 
York,  and  then  came  to  and  continued  to  re- 
side in  this  state  during  the  remainder  of  their 
respective  lives,  as  mentioned  in  the  foregoing 
statement.    The  divorce  proceedings  were  not 


text  whatever.*  On  the  oontrary,  the  decision  Id 
Wairender  v.Warrender  appears  to  me  to  be  a 
direct  authority  in  support  of  the  exercise  of  such 
a  jurisdiction  by  the  Scotch  courts.  It  was  not  be- 
cause in  that  case  the  husband^sdomicll  was  Scotch 
at  the  time  of  the  BosrUsh  marriage  that  the  courts 
assumed  the  Jurisdiction  which  was  upheld  by  the 
house  of  lords,  but  on  account  of  the  Scotch  domi- 
cil  which  he  had  at  the  time  he  raised  the  action  of 
divorce  against  his  wife,  which  attracted  her 
domidl  and  brought  her  constructively  within  the 
Jurisdiction." 

A  divorce  obtained  in  Scotland  by  persons  domi- 
ciled In  England,  through  coUusion  of  all  the  par- 
ties in  concealing  the  fact  from  the  court,  is  void 
as  without  Jurisdiction.  Bonaparte  v.  Bonaparte 
DB821P.402. 

But  the  English  divorce  court  will  recognize  as 
vaUd  the  decree  of  a  Scotch  court  diesolvlDg  the 
marriage  of  a  domiciled  Scotchman  and  an  Eng- 
iJBhwoman,  although  the  marriage  was  solemnized 
in  England,  and  was  dissolved  on  a  ground  for 
which  no  divorce  would  have  been  granted  in  Eng- 
land. Harvey  v.  IVurnie.  L.  B.  8  App.  Cas.  48,  81 
Week.  Bep.  488. 

In  this  case,  which  was  decided  in  1888.  it  was 
said  that  the  question  of  divorce  was  not  an  inci- 
dent of  the  marriage  contract  to  be  governed  by  the 
lex  loci  eofnlra/dui^  but  of  status,  depending  on  the 
law  of  the  domioil  of  the  parties.  And  the  domicll 
of  the  husband  is  the  domicil  of  the  wife.  And  by 
this  case  MoOarthy  v.  De  Calx,  tupra^  was  over- 
ruled. 

And  I/ords  Blackburn  and  Watson  thought  it  in- 
disputable that  the  words  **  English  marriage,"  in 
tbe  decision  in  LoUey's  Case,  meant  one  where  the 
domicil  was  English  from  tbe  beginning  to  the 
end  of  the  transaction. 
19L.R.  A. 


In  Briggs  V.  Brlggs,  L.  B.  5  Prob.  Div.  163.  28 
Week.  Bep.  703,  an  Englishman  who  had  married 
an  Englishwoman  in  England,  to  escape  creditors 
removed  to  Kansas,  where  he  obtained  after  the 
lapse  of  a  year,  a  divorce  on  the  ground  of  the 
wife's  desertion.  The  wife  received  no  notice  of 
the  petition.  It  was  held  that  his  domicil  at  the 
time  of  the  divorce  was  English,  it  not  being 
proved  that  he  had  abandoned  it,  and  that  there- 
fore the  divorce  was  void. 

In  Shaw  v.  Att}  -Gen.,  L.  R.  2  Prob.  Div.  156.  a 
woman  whose  domicil  was  origi  Daily  English  and 
who  had  married  In  England  came  to  Iowa,  where 
she  resided  for  two  and  a  half  years,  when  ehe  ob- 
tained a  divorce  and  immediately  married  again. 
No  notice  of  the  divorce  proceedings  had  been 
served  on  the  husband,  the  citation  being  by  ad- 
vertisement which  did  not  come  to  his  knowledge. 
He  had  never  abandoned  his  domicil  in  England, 
and  there  was  no  evidence  to  show  that  she  bad 
acquired  a  domicil  in  Iowa.  She  returned  to  Eng- 
land to  reside  and  petitioned  to  have  the  second 
marriage  declared  valid.  The  divorce  was  held 
not  to  have  dissolved  the  first  marriage. 

In  Argent  v.  Argent,  U  Jur.  N.  8.  86i,  a  soldier 
while  stationed  at  the  Cape  of  Good  Hope  was 
married  to  a  woman  whom  at  tbe  same  place  he 
subsequently  divorced.  He  then  married  again. 
It  was  held  that  the  second  marriage  was  valid  and 
that  the  widow  was  entitled  to  the  administration 
of  the  goods  of  the  deceased. 

In  Scott  V.  Atty-Gen.,  L.  R.  11  Prob.  Div.  128, 
two  x>er8ons  domiciled  in  Ireland  had  married,  and 
subsequently  removed  to  Cape  Colony,  where  tha 
wife  elpped  with  a  third  party  and  where  tbe  hus- 
band procured  a  divorce.  The  wife  and  her  para- 
mour thereafter  returned  to  England  where  they 
were  married.   It  was  held,  on  tbe  evidence,  that 
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instituted  until  eleven  years  after  they  had  de- 
parted from  Sweden  and  taken  up  their  resi- 
dence in  the  United  States.  Such  proceeding 
were  pending  for  eleven  years  before  the  de- 
cree of  divorce  was  entered.  It  is  true,  Elise 
had  returned  to  Sweden  a  few  months  before 
she  filed  her  petition  for  such  divorce,  March 
1, 1858;  but  she  came  back  to  Adolph  in  Wis- 
consin, and  continued  to  live  with  him  as  his 
wife  for  five  years,  and  until  he  went  to  the 
war,  which  was  about  a  year  prior  to  the  ren- 
dition of  the  decree  of  divorce.  It  is  possible, 
if  not  probable,  that  at  the  time  she  filed  that 
petition  she  intended  to  remain  in  Sweden,  and 
obtain  a  divorce.  Had  she  so  remained  there 
until  after  that  decree,  the  divorce  would,  per- 
haps, have  been  regarded  as  valid  by  the  laws 
of  Sweden.  Undoubtedlv  every  country  has 
the  power  to  absolutely  fix,  reffulate  ana  con- 
tr'^l  the  marriage  status  of  each  and  all  of  its 
own  citizens;  but  no  country  or  state  has  any 
power  to  fix,  regulate,  or  control  such  status  as 
to  the  citizens  of  any  other  country  or  state. 
Cook  V.  Cook,  66  Wis.  ^08.  48  Am.  Rep.  706 ; 
Roih  V.  Roth,  104  HI.  85,  44  Am.  Rep.  81. 
It  logically  follows  that  the  Sweden  court 


I  had  no  Jurisdiction  or  power  to  dissolve  the 
marriage  relation  between  Adolph  and  Elise, 
twenty-two  years  after  they  had  both  aban- 
doned that  country  and  taken  up  their  residence 
in  this,  and  six  years  after  Elise  had  abandoned 
her  temporary  visit  or  residence  there  and  re- 
turned to  Adolph  as  his  wife.  In  ipeaking  of 
the  residence  in  this  state  essential  to  give  the 
court  Jurisdiction.  Ryan,  (7A.  </l,  aptly  said : 
"Mo  mere  pretense  of  residence,  no  passine 
visit,  no  temporary  presence,  no  assumption  of 
residence  here  pro  hac  tiee  only,  nothing  short 
of  actual  abode  here,  with  intention  of  perma- 
nent residence,  will  fill  the  letter  or  the  spirit 
of  the  statute."  Dutefter  v.  Dutefier,  89  Wis. 
658;  Ck)ok  v.  Oook,  66  Wis.  206,  48  Am.  Rep. 
706.  '*Tbe  Legislature  was  legislating  for  the 
citizens  of  this  state,  not  for  others."'  Ibid, 
These  propositions  are  still  more  significant 
when  applied  to  any  statute,  law,  or  custom  of 
any  foreign  country  like  Sweden. 

Again,  the  only  ground  for  the  divorce 
stated  in  the  record  is  that  Adolph  had  ab- 
sconded from  the  kingdom,  and  had  been, 
December  11, 1844,  by  a  Judgment  of  a  district 
court,  "sentenced  as  a  cheater,  ...  to  stand 


the  husband  had  his  domlcll  in  Cape  Golony  at  the 
time  of  lostltutlDir  the  proceedings,  and  that  the 
second  marriage  was  valid. 

In  Turner  v.  Thompson,  L.  B.  18  Prob.  IMv.  37, 
an  Bnglishwoman  had  married  In  England  a  dtl- 
oen  of  the  United  States  and  bad  gone  to  reside  In 
the  District  of  Oolambia.  After  about  seven  years 
she  procured  a  divorce  from  the  supreme  court  of 
the  District  of  Golumbia  on  the  ground  of  the  hus- 
band*8  inoompeteocy.  She  thereafter  returned  to 
England  and  petitioned  the  court  for  a  declaration 
of  nullity  of  the  marriage.  It  was  held  that  at  the 
time  of  the  institution  of  the  divorce  suit  thedom- 
icil  was  in  the  United  States  and  that  the  court 
pronouncing  the  decree  had  Jurisdiction. 

In  Ingham  v.  Sachs,  66  L.  T.  N.  S.  OSO,  the  facts 
were  these:  Sachs,  an  Austrian  subject,  married  in 
Berlin  aPrusslan  lady  from  whom  hewasaf  terwards 
divorced  by  a  Prussian  court.  He  subsequently 
removed  to  England  and  married  an  English  lady. 
The  second  wife  petitioned  to  have  the  second  mar- 
riage declared  invalid,  alleging  that  the  first  wife 
was  still  alive,  and  that  by  the  law  of  Austria  the 
first  marriage  oould  be  dissolved  by  the  death  only 
of  one  of  the  parties.  But  the  Prussian  divorce 
was  held  good. 

From  the  above  cases  the  following  rules  are  de- 
ducible  as  setting  forth  the  law  in  England  upon 
this  subject: 

1.  There  is  no  Jurisdiction  without  a  bona  fide 
domloil. 

2.  The  donUcil  of  the  husband  suffices. 

8.  The  Jurisdiction  depends  on  the  domidl  at  the 
time  of  the  commencement  of  the  action. 

4.  The  place  of  celebration  of  the  mairiage  is  im- 
materiaL 

6.  The  Jurisdiction  depends  on  the  facts  as  dls- 
dosed  by  the  evidence. 

2l  American  dMisUmtu 

The  decisions  in  this  country  upon  the  effect  of 
divorces  granted  in  a  foreign  country  are  surpris- 
ingly few. 

Pennsylvania  courts  have  no  Jurisdiction  to  de- 
cree a  divorce  for  desertion  in  a  foreign  country 
against  a  respondent  not  domiciled  in  the  state  and 
not  served  with  process.  Lewis  v.  Lewis,  6  Kulp, 
429. 

In  an  action  for  separation  on  the  ground  of 
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cruel  and  inhuman  treatment,  a  judgment  of  a 
court  of  a  foreign  country  granting  a  divorce  to 
defendant  against  the  plaintiff  in  the  present  action 
is  inadmissible  as  a  defense,  where  at  the  time  of 
rendering  the  Judgment  such  court  had  no  Juris- 
diction over  the  person  of  plaintiff  in  the  present 
action,  she  being  at  the  time  a  resident  or  citixen 
of  the  United  States.  De  Meli  v.  De  Hell,  120  N, 
Y.iSS. 

Jurisdiction  of  a  suit  for  divorce  on  the  ground 
of  desertion  committed  while  the  parties  were 
domiciled  in  a  foreign  country  is  not  conferred  by 
Pa.  Act  of  ApHI  22. 1858.  amending  the  Pa.  Act  of 
March  9, 186S,  by  adding  to  the^words  ^  in  any  other 
state,"  the  words  ^'or  country,**  notwithstandlnir 
the  latter  Act  operates  only  as  an  amendment  ex- 
tending the  jurisdiction  given  by  Pa.  Act  of  April 
25,  I860,  in  cases  of  desertion  committed  In  other 
states  to  cases  of  cruelty  so  committed.  McOart- 
ney  v.  McCartney,  80  W.  N.  a  132. 

Jurisdiction  of  the  person  of  a  nonresident  de- 
fendant in  an  action  for  divorce  is  acquired  by  the 
latter's  submitting  to  the  Jurisdiction  by  answer; 
and  allowing  the  proceedings  to  proceed  tx  part§ 
thereafter  is  not  such  collusion  as  will  destroy  the 
Jurisdiction  so  acquired.    Ibid, 

A  decree  of  a  Wurtemberg  court  declaring  void  a 
marriage  of  a  subject  of  the  king  of  that  country 
because  contracted  without  license  from  that  sov- 
ereign, although  the  marriage  was  contracted  in 
Illinois  where  it  was  legal,  will  be  held  operative, 
even  in  Uiinols,  to  deprive  the  wife  of  all  rights  in 
her  husband*8  estate  as  widow  and  heir,  where  the 
Wurtemberg  court  had  Jurisdiction  of  the  parties 
who  had  returned  to  that  country  and  become 
domiciled  there  at  the  time  of  the  decree.  Both  v. 
Both,  104  lU.  85,  44  Am.  Bep.  8L 

A  decree  of  divorce  rendered  by  a  court  in  the 
Choctaw  Nation  in  the  Indian  territory,  after  per- 
sonal service  upon  the  detendant,  is  prima  fade 
evidence  that  all  the  facts  necessary  to  give  the 
court  Jurisdiction  existed  and  were  before  the 
court   James  V.  James.  81  Tex.  878. 

As  to  conclusiveness  of  Judgment  of  divorce  un- 
der conflict  of  laws,  see  note  to  Thompson  v. 
Thompson  rAla.)  11 L.  B.  A.  448. 

And  see  Loker  v.  Gerald  (Mass.)  16  L.  B.  A.  48T, 
and  fwU  M  to  domloil  of  wife  for  purpose  of 
divorce  suit.  A.  P.  W. 
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it  the  pfDory  at  a  public  place,  for  his  sbame,  I 
iuilDg  two  houn,  aod  then  to  suffer  penal 
lenritude  for  fiveyears  in  any  of  the  fortresses 
of  the  realm."  This  presupposes  such  convic- 
tion and  sentence  witnout  notice  or  hearing 
two  years  after  Adolph  and  his  wife  and  fam- 
ily had  left  Sweden,  and  became  permanent 
residents  of  the  United  Stetes.  No  statute, 
law,  or  custom  has  been  alleged  or  proyed  au- 
thorizing a  divorce  on  such  a  connction  and 
sentence  procured  In  such  a  way;  and  the 
courts  of  this  state  are  not  authorized  to  pre- 
sume the  existence  of  any  so  repufrnant  to  our 
own  laws.  WaUh  v.  DaH,  12  Wis.  685;  Kd- 
lam  Y.  Tomi,  88  Wis.  592 ;  Osbom  ▼.  Black- 
bum,  78  Wis.  209,  10  L.  R.  A.  877;  1  Oreenl. 
£y.  %%  5,  48,  486,  and  notes.  Presumptions, 
as  to  foreign  laws,  are  ffenenlly  confined  to 
those  states  and  countries  in  which  the  com- 
mon law  is  the  law  of  the  land,  as  in  the  sev- 
eral states  of  this  country  and  Great  Britain  ; 
and  even  then  they  do  not  extend  to  such 
statutory  enactments  as  are  penal  in  their 
nature.  Hull  v.  Auguitine,  28  Wis.  888;  Mur- 
lyv.  Collins.  121  Mass.  6;  Outler  v.  Wright, 
N«  Y.  472;  Leonard  v.  Columbia  Steam 


Nav.  Co,  84  N.  Y.  48;  BmUk  ▼.  Whitaker,  28 
ni.  867;  Gunn  v.  HaweU,  27  Ala.  668.  62  Am. 
Dec.  786 ;  1  Greeol.  £v.  ^  48,  and  note.  Be- 
sides, in  the  record  of  the  divorce  in  questioa 
it  does  not  appear  that  any  notice  was  ever 
served  or  attempted  to  be  served  on  Adolph  by 

Eublication  or  otherwise,  notwithstanding  he 
ad  been  outside  of  the  Jurisdiction  of  the 
realm  for  many  years;  nor  is  there  anything  in 
that  record  showing  or  tending  to  show  any 
appearance  by  him  or  in  his  t^balf  therein  ; 
nor  are  there  any  facts  recited  or  mentioned 
therein,  which,  accordlDg  to  our  laws,  could 
give  Jurisdiction.  For  the  reasons  stated,  we 
must  hold  that  the  divorce  was  a  nullity. 
This  being  so,  it  is  manifest  that  Elise  con- 
tinued to  be  the  wife  of  Adolph  until  her 
death.  March  18,  1886.  It  necessarily  foUoww 
that  the  marriage  of  the  defendant,  Olive,  to 
Adolph,  August  80,  1888,  was  an  absolute 
nullity,  and  gave  her  no  rights  whatever  as  his 
widow.  WSliame  v.  WiUiame,  68  Wis.  58» 
and  cases  there  cited. 

The  judgment  of  the  Circuit  Court  ie  receraed, 
and  the  cause  is  remanded  for  further  procMd- 
ings  according  to  law. 
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^.  The  Constttatton  of  the  state  or- 
dains that  the  svpreiiie  eoart  shall 
baTO  original  Jnrtsdictlon  in  isrooeedings 
In  habeas  oorpus. 

Z.  Undorthe  statutes  of  this  state*  no 
eoart  or  Jnd|ce  shall  Inquire  Into  the 
legpallt^  of  any  Judgment  or  provess 
whereby  the  petitioner  is  in  custodj,  or  dis- 
ehflfge  him.  when  the  term  of  oommitment  has 
not  expired,  apon  any  process  issued  for  any 
contempt  of  any  officer  or  body  having  aathor- 
.  tty  to  commit,  if  such  contempt  does  not  arise 
upon  proceedings  to  enforce  the  remedy  of  a 
party. 

8*  The  svpresM  eonrt  has  power  to  in- 
qoire  on  habeas  corpus  into  the  lawfulness  of 
Imprisonment  by  an  order  or  resolution  of  the 
Bouse  of  Representatires  of  the  state. 

4*  The  HonsOi  of  Representatives  of 
Kansas  has  power  to  compel  witnesses 
to  attend  and  testify  before  the  House,  or  one 
of  its  committees,  having  an  election  contest  con- 
cerning a  member  thereof  properly  pending  be- 
fore it  for  inrestigation. 

••  If  a  witness  dnly  subpoenaed  In  this 
state  to  testify  befbre  the  House  of 
BepresentatlTOS  of  Kansas,  or  a  committee 
of  toat  House,  having  a  contest  of  election  con- 
cerning the  seat  of  a  member  thereof  properly 
pending  before  it  for  investigation,  willfully  re- 
fuses to  attend  or  testify,  he  is  in  contempt  of 
the  authori^  of  the  House,  for  which  the  House 
may  cause  him  to  be  arrested  and  brought  be- 
fHeadnotes  by  Hobtok,  Ol  J. 


fore  that  body,  and  snch  body  may,  npon  proper 
proceedings,  lawfully  imprison  the  oontumaol* 
ous  member. 

6*  The  Constitution  of  the  state  or* 
dalns  that  the  lefl^lslatlre  power  of  the 
state  shall  be  vested  in  the  House  of  Kepresenta- 
tives  and  the  Senate;  that  the  number  of  repre- 
sentatives shall  never  exceed  125:  that  a  majority 
of  each  House  shall  constitute  a  quorum,  and  that 
each  House  shall  establish  its  own  rules. 

7«  Under  the  Constitution  and  statutes 
the  House  of  Bepresentatlwes  consists 
of  i  86  members,  and  68  being  a  majority,  con- 
stitutes a  quorum. 

8*  When  a  number  of  persons  come  to- 
C^ther  at  the  hall  of  the  House  of  Rep- 
resentatives in  the  state  capitol,  at  a  regular 
session,  commencing  on  the  second  Tuesday  of 
January  of  each  alternate  year,  claiming  to  be 
members  of  the  House  of  Bepresentatives,  those 
persons  who  bold  certificates  of  membership 
from  the  secretary  of  state,  certified  by  him  un- 
der his  seal  of  ofllce.  In  accordance  with  the  de- 
termlnBtlon  of  the  state  board  of  canvassers,  are 
the  only  persons  entitled  to  participate  in  the  or- 
ganization of  the  House.  Such  certificates  of 
election  confer  title  upon  the  holders  thereof, 
governing  their  associates  and  everybody  who 
has  a  lawful  duty  to  determine  who  are  elected 
representatives,  until  there  can  be  an  adjudica- 
tion by  the  House  itself  to  the  contrary. 

9*  Where.a  majoritj  of  the  members  of 
the  House  of  Bepresentatives  In  this 
state*  each  one  of  whom  holds  a  oer- 
tmeate  of  membership*  prescribed  hy 
the  statutOt  meets  at  the  usual  and  custom- 
ary  hour  in  the  hall  of  the  House  of  Representa- 
tives at  the  state  capitol,  at  the  regular  time  f  cr 


Kon.--The  relation  of  courts  to  legislatures  i  portent  one  upon  this  qucRtion  that  has  yet  been 
end  executives  has  recently  become  a  question  of   decided.    Most  fortunately  the  decision  was  f oi- 


4rieater  importance  than  it  has  been  heretofore  re- 
garded. The  above  case  is  probably  the  most  im- 
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lowed  by  full  recognition  by  all  parties  of  the 
House  declared  by  the  court  to  be  the  lawful  body. 
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fhooommeDoemeiit  of  aseeslonof  the  Legisla- 
ture, and  perfects  an  organization  as  a  House,  ai>- 
points  its  oommittees,  and  initiates  legislation* 
such  body  is  duly  organized,  and  is  the  oonstitu- 
tional  House  of  Representatiyes,  although  the 
goyemor  or  Senate  or  both,  refuse  to  communi- 
cate with  or  recognize  it  as  the  House  of  Bepre- 
sentatiyes.  Such  a  House  of  Representatiyes  so 
constituted  and  organized,  maykeep  and  publish  a 
journal  of  its  proceedings,  and  such  Journal  when 
properly  kept  and  published  imports  absolute 
yerjty.  Such  a  House  also  has  the  power,  under 
the  Constitution  and  laws,  to  imprison  for  con- 
tempt contumacious  witnesses  in  proper  pro- 
ceedings pending  before  it. 

10*  The  eonstttntioiial  House  of  Hepre- 
sentatlyes  of  the  state,  regularly  organized,  hay- 
ing a  quorum,  and  transacting  business  in  the 
hall  of  the  House  of  Representatiyes  at  the  oapl- 
tol  proyided  for  its  sessions,  cannot  be  ousted  or 
destroyed  as  a  house  by  the  refusal  or  neglect  of 
the  goyemor  or  of  the  state  Senate  or  of  both  to 
communicate  with  it. 

1 1.  If  an  ofllee  is  filled,  aad  the  duties 
pertaining  thereto  are  perfbrmedby 
the  officser  or  a  body  dejnre*  another 
person  or  body,  although  claiming  the  office  un- 
der color  of  title,  cannot  become  an  officer  or 
body  ds  facto^  and  an  officer  or  body  claiming  to 
be  such  de  fcMto  cannot  oust  or  destroy  the  power 
of  an  officer  or  body  de  jure  by  taking  partial 
possession  of  the  room  or  office  where  the  officer 
or  body  ds  /lire  is  in  possession  and  transacting 
business. 

18.  Where  the  eonstitatloniU  House  of 
Bepresentatives  of  the  state  convenes 
at  the  time  and  place  provided  by 
law,  perfects  its  organization,  appoints  its  com- 
mittees, and  initiates  legislation,  and  continues 
to  transact  business,  its  power  is  not  usurpe  1  or 
destroyed  as  the  House  of  Representatiyes  by 
the  organization  in  the  same  room  of  another 
pretended  House  of  Representatives  composed  of 
fifty-eight  members  having  certificates  of  elec- 
tion; but  being  less  than  a  constitutional  quorum, 
although  such  body  is  recognized  by  the  goy- 
emor of  the  state  and  by  the  state  Senate  as  a 
House  or  as  a  de  facto  House  of  Representatives. 
Nor  can  such  pretended  body  forbid  or  prevent 
the  constitutional  House  of  Representatives  from 
exerclsmg  its  power  under  the  Ck>nstitutlon  and 
laws,  to  imprison  for  contempt. 

18.  **The  House  of  Representatives  is 
not  the  final  Jndgpe  of  its  own  powers 
and  privileges  in  cases  in  which  the  rights 
and  liberties  ofthe  subject  are  concerned;  but  the 
legality  of  its  action  may  be  examined  and  deter- 
mined by  this  oourL  That  House  is  not  the  Legisla- 
ture but  only  a  part  of  it,  and  is  therefore  subject 
tn  its  action  to  the  laws  in  oommon  with  all  other 
bodies,  officers,  and  tribunals  within  this  state. 
Bspecially  is  it  competent  and  proper  for  this 
court  to  consider  whether  its  proceedings  are  in 
conformity  with  the  Constitution  and  laws,  be- 
cause, liying  under  a  written  constitution,  no 
branch  or  department  of  the  goyemment  is  su- 
preme; and  it  is  the  province  and  duty  of  the  Ju- 
dicial department  to  determine,  in  cases  regular- 
ly brought  before  them,  whether  the  powers  of 
any  branch  of  the  government,  and  eyen  those 
of  the  Legislature  in  the  enactment  of  laws  have 
been  exercised  in  conformity  with  the  Gonstitu- 
tion,  and,  if  they  have  not  been,  to  treat  their 
acts  as  noli  and  void.** 
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PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  discbarge  of  petitioner  from  the 
custody  of  C.  C.  Gleyenger,  acting  sergeant  at 
arms  of  the  House  of  H^presenlatiyes  of  the 
State  by  whom  he  had  been  arrested  for  con- 
tempt of  authority  of  the  House,  the  release 
being  claimed  on  the  ground  that  the  House 
as  constituted  was  an  illegal  body  and  thai 
such  officer  bad  no  authority  to  make  the  ar- 
rest.   Denied. 

The  facts  are  stated  in  the  opinion. 

Mr,  Eugene  Ha^ran  for  petitioner. 

Jf«Mr«.  Noah  Allen,  Aut,  AttyOen,,  6* 
C.  Clemens.  Frank  Doster,  and  W.  C* 
Webb  for  the  Goyernor. 

Mewrs.  T.  F,  Oarver,  Chester  L  Len^^* 
W.  H.  Rossin§^n»  and  Dawld  Owermey- 
er  for  reapondent. 

Horton,  OK  J,,  deliyered  the  opinion  of 
the  court : 

On  the  15th  of  February  of  the  present 
year,  L.  C.  Gunn  was  arrested  by  0.  C. 
Cleven^er,  and  soon  thereafter  he  presented 
his  petition  to  one  of  the  justices  of  this 
court,  asking  to  be  discharged  from  arrest 
and  restraint,  upon  the  ground  that  Cleyenger 
had  no  authority  to  arrest  or  detain  hioL 
He  alleged  that  Clevenger  was  acting  as  the 
sergeant  at  arms  of  an  alleged  house  of  rep- 
resentatiyes tliat  had  no  authority  to  act  as 
a  house.  The  warrant  issued  to  Cleyenger 
as  sergeant  at  arms  for  the  arrest  of  Gunn  was 
signed  by  George  L.  Douglass,  as  speaker, 
and  attested  by  Frank  L.  Brown,  as  chief 
clerk,  and  was  attached  to  the  application. 
Subsequently  a  return  was  filed  by  Cleyenger, 
as  sergeant  at  arms,  justifying  the  arrest  of 
Gunn,  and  alleging  that  his  detention  was 
lawful,  upon  the  ground  that  he  (Cleyenger) 
was  the  sergeant  at  arms  of  the  constitutional 
House  of  Representatiyes  of  the  state  of  Kan- 
sas, duly  organized  by  the  election  of  Doug- 
lass as  speaker.  Brown  as  chief  clerk,  with 
the  other  proper  officers,  and  that  Gunn  re- 
fused to  obey  a  subpoena  personally  served 
upon  him  to  appear  before  the  committee  on 
elections,  and  testify  as  a  witness  in  a  prop- 
er inyestigation  tlien  pending  before  such 
committee  of  the  House.  To  that  return  a 
trayerse  has  been  filed  by  the  petitioner,  who 
has  associated  with  his  attorney  counsel  rep- 
resenting the  goyemor  of  the  state.  Upon 
the  allegations  of  the  pleadings  thus  framed, 
this  court  has  a  proper  matter  before  it  to 
hear  and  determine.  The  Constitution  of  the 
state  giyes  this  court  original  jurisdiction 
in  habeas  corpus,  and  this  is  a  proceeding  of 
that  character. 

The  liberty  of  a  citizen  fs  in  controyersy. 
But  the  statute  of  this  state  provides  that 
no  court  or  judge  shall  inquire  into  the  le- 
gality of  any  judgment  or  process  whereby 
a  party  is  in  custody,  or  discharge  him,  when 
the  term  of  commitment  has  not  expired,  in 
the  following  case,  among  others:  Third. 
For  any  contempt  of  any  court,  officer,  or 
body  haying;  authority  to  commit.  Therefore 
we  haye  before  us,  necessary  for  our  deter- 
mination, the  question  whether  the  body  or 
the  House  whidh  authorized  Cleyenger  sb  ser- 
geant at  arms  to  arrest  and  detain  Gunn  had 
any  legal  or  cooBtitutional  authority  so  to  dOw 
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if  there  were  one  House  only,  or  the  proceed- 
ingB  of  one  House  only,  to  consider,  our  duty 
in  this  matter  would  be  plain  and  easy ;  but 
it  appears  from  the  journals  presented  to  us 
that  on  January  10,  1898,  (the  day  appointed 
for  the  organization  of  the  House  of  Repre- 
tfentatives  of  the  state  of  Kansas, )  there  met 
and  attempted  to  organize  at  the  capitol,  in 
representative  halh  two  Houses,  which  since 
that  time  hare  acted  separately  and  inde- 
pendently of  each  other. 

We  will  examine  briefly  the  organization, 
or  attempted  orcninization,  of  these  two  al- 
leged Houses.  Before  doingso,  however,  it 
is  best  to  understand  how  a  House  of  Repre- 
sentatives may  be  legally  organized.  Judge 
McCrary,  in  his  work  upon  Elections,  in 
section  509,  says:  ''It  is  to  be  observed  in 
the  outset  that  when  a  number  of  persons 
come  together,  claiming  to  be  members  of  a 
legislative  body,  those  persons  who  hold  the 
usual  credentials  of  membership  are  alone 
entitled  to  participate  in  that  organization ; 
for  it  is,  as  we  have  had  occasion  several 
times  to  repeat,  a  well-settled  rule  that, 
where  there  has  been  an  authorized  election 
for  an  office,  the  certificate  of  election,  which 
is  sanctioned  by  law  or  usage,  is  the  prima 
facie  written  title  to  that  office."  Judge 
McCrary,  the  writer  of  these  words,  occupied 
for  several  terms  a  seat  in  the  House  of  Rep- 
resentatives at  Washington.  He  was  chair- 
man for  many  years  in  that  body  of  the  com- 
mittee upon  elections.  Subsequently  he  was 
a  member  of  President  Hayes*  cabinet,  and 
later  he  was  the  honored  judge  of  the  United 
States  circuit  court  for  the  eighth  circuit,  em- 
bracing Ejinsas.  His  book  is  a  standard  work, 
both  from  his  ability  and  experience,  and  ac- 
knowledged to  be  the  leadingauthority  in  this 
country  upon  the  questions  therein  discussed. 

But,  again,  we  have  what  is  known  as  a 
"standard  work**  on  parliamentary  or  legis- 
lative practice.  It  is  found  in  almost  every 
public  library,  is  examined  and  referred  to 
by  every  legislative  assembly  and  every  con- 
gressional body,  and  its  title  is  ''Cushing's 
Law  and  Practice  of  Legislative  Assemblies.  ^ 
Section  229  of  that  work  reads :  **  The  right 
to  assume  the  functions  of  a  member  in  the 
first  instance,  and  to  participate  in  the  pre- 
liminary proceedings  and  organization,  de- 
pends wholly  and  exclusively  upon  the  re- 
turns or  certificates  of  election."  And  in 
section  240  it  is  said:  ''The  principles  of 
parliamentary  law  applicable  to  the  question 
are  perfectly  simple  and  plain,  founded  in 
tiie  very  nature  of  things,  established  by  the 
nniform  practice  and  authority  of  parlia- 
ment, confirmed  by  reason  and  analogy. 
These  principles  are  as  follows :  First,  that 
every  person  duly  returned  is  a  member, 
whether  legally  elected  or  not,  until  his  elec- 
tion is  set  aside ;  second,  that  no  person  who 
is  not  duly  returned  is  a  member,  although 
legally  elected,  until  his  election  is  estab- 
liSied ;  third,  that  conflicting  claimants,  both 
in  form  legally  returned,  [that  would  be 
where  two  persons  had  certincates, ]  are  nei- 
ther of  them  entitled  to  be  considered  as 
members  until  the  question  between  them  has 
been  settled ;  fourth,  that  those  members  who 
are  duly  returned,  and  they  alone,— the  mem- 
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hers  whose  rights  are  to  be  determined  being 
excluded, — constitute  the  judicial  tribunal 
for  the  decision  of  all  questions  of  this  nat- 
ure." Upon  this  question  of  certificates,  we- 
also  cite  the  contest  in  the  United  States  Sen- 
ate from  Montana,  which  Is  the  latest  utter- 
ance of  the  highest  legislative  body  in  this- 
land.  In  the  report  of  the  majority  of  the 
committee  it  is  said :  "  The  majority  of  the 
committee  are  of  opinion  that,  if  this  body 
of  persons  had  lawiul  and  constitutional  cer- 
tificates of  their  election,  that  title  is  a  good 
title  against  all  the  world,  governing  their 
associates  in  that  body,  governing  the  Senate, 
governing  everybody  who  has  a  lawful  duty 
to  determine  who  are  lawfully  elected  repre- 
sentatives, until  there  can  be  an  adjudication 
by  the  House  itself  to  the  contrary ;  and  that 
nobody  can  be  heard  to  say,  and  that  no  au- 
thority can  be  permitted  to  inquire  into  or 
determine,  the  actual  facts  of  the  election  as 
against  that  title."  61st  Consr.  1st  Seas.  (21 
Cong.  Record,  pt.  8,  pp.  290^-2910.)  The 
majority  of  the  committee  were  all  Repub- 
lican members  of  the  United  States  Senate ; 
but  Senator  Gray,  from  Delaware,  one  of  the 
most  distinguished  lawyers  and  Democrats 
of  that  body,  made  a  minority  report,  and  in 
such  report' admitted  the  rule  proclaimed  by 
the  majority  of  the  committee  concerning 
certificates  of  election  issued  to  members  of 
a  Legislature.  In  his  report  he  said:  "I 
may  say,  for  the  minority  of  the  committee, 
that  we  accept  as  a  postulate  the  proposition 
laid  down  by  the  senator  from  Massachusetts, 
and  do  not  differ  at  all,  in  considering  thia 
case,  from  him  in  tbe  position  that  we  should 
seek  here,  in  the  first  place,  to  discover  the 
lawful  body  clothed  with  legislative  power 
who  has  chosen  a  senator,  and  that,  to  de- 
termine whether  it  be  such  lawful  body,  we 
shall  be  bound,  in  the  first  instance,  by  the 
fact  that  such  body  is  composed  of  members 
who  hold  credentials  from  an  officer  or  board 
clothed  with  authority  in  the  premises  to 
make  such  credentials."  This  subject  has 
also  received  the  recent  attention  of  the  Su- 
preme Court  of  Nebraska  in  a  case  in  which 
Uie  opinion  was  handed  down  as  late  as  the 
17th  of  January  of  the  present  year,  upon  a 
matter  involving  the  certificate  of  the  elec- 
tion of  a  member  of  the  Legislature.  The 
court  said:  "It  is  contemplated  that  each 
House  of  the  Legislature  shall  be  organized 
by  the  persons  who  are  prima  facie  membora 
thereof.  It  requires  no  argument  to  prove 
the  disastrous  consequences  of  a  different 
construction  of  the  Constitution."  QtaJU  v. 
yan  Camp,  (Neb.)  54  N.  W.  Rep.  114.  We 
may  add  that  the  scenes  which  have  occurred 
in  this  capitol  during  the  past  four  weeka 
are  sufficient  justification  for  the  view  of  the 
Supreme  Court  of  Nebraska.  But,  more  than 
this,  our  own  statutes  clearly  provide  that  the 
Legislature— that  the  Senate  and  the  House 
of  Representatives  when  they  convene— shall, 
in  the  first  instance,  be  constituted  only  of 
those  members  who  have  certificates  of  elec- 
tion. They  provide  tliat,  after  an  election  ia 
held  in  November,  speedy  steps  shall  be  tak- 
en for  the  returns  of  the  county  canyassing 
boards.  Then  the  clerks  of  these  boards  shall 
•make  returns  to  the  state  board  of  canvassers; 
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and  then,  after  a  certain  length  of  time,  the 
«tate  board  of  canvassers  shall  make  an  ex- 
amination of  these  returns,  and  order  certifi- 
cates to  the  persons  appearing  to  be  elected. 
Further,  the  state  of  Kansas  has  been  in 
-existence  for  over  thirty  years.  It  is  recog< 
nized  evervwhere  that  practice  and  usage  are 
to  be  considered  upon  questions  of  this  char- 
acter. It  has  been  the  universal  practice 
«nd  usage  of  the  legislative  Houses  of  Kansas 
to  be  organized  by  the  admission,  in  the  first 
instance,  of  persons  holding  certificates  of 
-election.  This  has  been  the  practice.  Now, 
against  this,  what  can  be  said,  and  what 
authorities  are  brought? 

A  case  is  cited  froln  Maine,  (70  Me.  609,) 
and,  in  our  view,  with  the  exception  of  a 
few  words  in  the  opinion,  we  concur  in  all 
that  is  said  by  the  supreme  court  of  that 
state.  In  that  state  the  returns  were  made  to 
the  state  canvassing  board.  Under  the  au- 
thority of  the  Constitution,  the  state  officials 
submitted  certain  questions  to  the  supreme 
•court  as  to  their  duty  concerning  the  canvass 
'Of  those  returns.  The  Supreme  Court  of 
Maine  gave  advice,  which,  in  substance,  was 
that  the  state  board  should  canvass  those 
returns  as  they  appeared  upon  their  face; 
that  they  were  ministerial  officers  only,  and 
had  no  authority  whatever  to  go  back  of  the 
returns,  or  to  hear  and  act  upon  other  evi- 
dence. In  violation  of  the  Constitution  of 
that  state,  in  violation  of  the  statutes  of  the 
state,  and  contrary  to  the  express  advice  of 
the  supreme  court  of  the  state,  the  board  of 
-canvassers  refused  to  accept  the  returns  duly 
filed  with  them.  Under  such  a  condition  of 
affairs,  the  Supreme  Court  of  Maine  ruled 
that  those  returns  were  better  evidence  than 
the  fraudulent  certificates  issued  by  the  state 
board  of  canvassers,  in  violation  of  the  Con- 
stitution, in  violation  of  the  statutes,  and 
<x)ntrary  to  the  advice  of  the  supreme  court 

In  this  case  no  such  condition  of  affairs 
appears.  There  has  been  offered  in  evidence 
the  certified  list  of  members  who  appear  to 
have  been  elected.  Accompanying  that  cer- 
tificate is  a  statement  of  the  returns  on  file 
in  the  office  of  secretary  of  state,  with  the 
number  of  votes  each  member  received.  We 
should  here  say  that,  while  there  has  been 
much  discussion  about  what  fraudulent  can- 
vassing boards  might  do,  and  what  frauds 
canvassing  boards  might  commit,  there  has 
cot  been  presented  in  this  case  any  evidence 
showing  that  the  returns  of  election  on  file 
in  the  office  of  the  secretary  of  state  could 
have  been  canvassed  in  any  manner  other 
than  they  were  canvassed  and  declared. 

But,  more  than  this,  there  has  been  pre- 
-sented  what  is  known  as  the  **  Revised  Journal 
of  the  Dunsmore  House. "  We  judge  that  the 
ioumal  has  been  carefully  prepared,  and  that 
it  is  attempted  therein  to  state  fullv  what 
occurred,  according  to  the  views  of  the  par- 
ties or  of  the  body  under  whose  order  it  was 
prepared  and  approved ;  yet  the  journal,  day 
after  day,  seems  to  recognize  that  only  cer- 
tified members  have  authority  to  act.  We 
read :  "On  the  call  of  the  roll  received  from 
the  secretary  of  state,  the  following  members 
were  present,  and  answered  to  their  names." 
And  it  gives  the  names  of  58.  **The  follow- 
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Ing  members  were  present,  and  did  not  re- 
spond to  the  call  of  the  roll  ;*  57.  Then  it 
says:  ''Total  number  of  members  present, 
116 ;"  being  more  than  a  constitutional  quor- 
um. Therefore  this  journal  at  that  place 
only  counts  the  members  who  appear  upon 
the  roll  of  the  secretary  of  state.  It  says 
the  number  was  115, — **  fifty-eight  voting, 
answering  the  call,  and  fifty-seven  not  an- 
swering the  call.**  It  then  states:  **The 
following  named  contestants  for  seats  were 
present;"  but  does  not  include  them  in  the 

auorum  or  in  the  number  of  115.    It  says 
ley  numbered  10. 

Again,  on  the  second  day  of  the  meeting 
of  what  is  known  as  the  **  Dunsmore  House, " 
we  read :  "  The  House  met  pursuant  to  ad<- 
ioumment.  Speaker  Dunsmore  in  the  chair. 
The  roll  was  called,  and  the  following 
named  members  answered  to  their  names;" 
and  the  number  is  57.  That  is  all  that  an- 
swered. Then  it  says:  ''The  following 
members  were  present,  but  did  not  answer  to 
the  roll  call ;"  and  they  were  16.  And  then 
it  says:  "The  whole  number  of  members 
present  was  seventy- three," — ^16  and  57,  bein? 
10  more  than  a  constitutional  quorum ;  and 
every  day  of  this  journal  the  same  record  is 
kept  up  until  after  the  report  of  the  com- 
mittee on  elections  and  certain  other  persons 
were  admitted.  8o,  not  only  do  the  author- 
ities hold  that  the  persons  having  the  certifi- 
cates of  election  are  the  ones  to  participate  in 
the  organization  of  the  House  of  Representa- 
tives, out  the  revised  journal  of  the  Duns- 
more House  shows  that  its  members  recog- 
nized that  rule,  if  this  revision  is  correct. 
We  know  that  Mr.  Rich  has  made  some 
different  statements.  We  know  that  a  certain 
journal  presented  here,  of  the  same  bodv, 
reads  differently.  We  are  now  accepting  the 
revised  journal  as  the  true  statement  of  the 
condition  of  affairs  in  the  Dunsmore  House. 
Of  course,  the  petitioner  cannot  object  to  that 
journal.  So  we  say,  not  onlv  do  the  author- 
ities, parliamentary  and  legislative,  sustain 
the  theory  that  the  persons  having  certificates 
are  the  ones  to  organize;  not  only  do  the 
practice  and  the  usage  prevailing  in  Kansas 
since  its  admission  as  a  state  sustain  that 
rule,  but  the  newly  prepared  journal  of  the 
Dunsmore  House  recognizes  this,  and  states, 
not  that  the  contestants  voted,  not  that  the 
contestants  appeared  for  the  purpose  of  being 
counted,  but  excludes  them  all  the  time, 
until  after  they  were  admitted  upon  a  report 
of  the  election  committee,  and  it  counts  only 
those  who  answered  the  roll  call,  and  then 
counts  several  who  did  not  answer.  It  seems 
that  while  10  contestants  are  marked  in  the 
Dunsmore  journal  as  present,  but  not  voting, 
10  names  on  the  certified  roll  are  wholly 
omitted.  Any  rightful  reason  for  such  omis- 
sion does  not  appear.  We  cannot  perceive 
any  valid  reason  for  such  omission,  even  if 
10  certified  members  had  their  seats  contested. 
Every  person  duly  returned  to  a  house  of 
representatives,  and  havihg  a  certificate,  is 
a  member  thereof,  whether  elected  or  not, 
whether  eligible  or  not,  until  his  election  is 
set  aside.  And  this  must  be  set  aside  by 
the  House,  not  by  the  individual  members 
before  organization,  not  by  any  one  member* 
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«ot  by  any  contestant,  not  by  any  mob. 
Before  organization,  a  few  members  properly 
-elected,  meeting  in  caucus  or  otherwise,  can- 
not pass  upon  the  ''elections,  returns,  and 
^jualiflcations**  of  the  members  of  the  house 
to  be  thereafter  organized.  If  one  member, 
before  organization,  can  object  to  any  other 
member  duly  returned  and  haying  a  certifi- 
cate, then  all  members  can  be  objected  to, 
-and  there  could  be  no  one  left  to  organize 
any  house.  In  McCrary  on  Elections  ^  ed. 
§  204)  the  practice  is  thus  stated :  ''Where 
two  or  more  persons  claim  the  same  office, 
-and  where  a  judicial  inyestigation  is  required 
to  settle  the  contest  upon  the  merits,  it  is 
often  necessary  to  determine  which  of  the 
claimants  shall  be  permitted  to  qualify  and 
'to  exercise  the  functions  of  the  office  pend- 
ing such  investigation.  If  the  office  were  to 
remain  yacant  pending  the  contest,  it  might 
frequently  happen  that  the  greater  part  of  the 
term  would  expire  before  it  could  be  filled  ; 
and  thus  the  interests  of  the  people  might 
suffer  for  the  want  of  a  public  officer,  fie- 
•sides,  if  the  mere  institution  of  a  contest 
-were  deemed  sufficient  to  prevent  the  swear- 
ing in  of  the  person  holding  the  usual  cre- 
dentials, it  is  easy  to  see  that  yery  great  and 
-serious  injustice  mieht  be  done.  If  this 
were  the  rule,  it  would  only  be  necessary  for 
an  evil -disposed  person  to  contest  the  right 
of  his  successful  rival,  and  to  protract  the 
contest  as  long  as  possible,  in  order  to  de- 
prive the  latter  ox  his  office  for  at  least  a 
part  of  the  term ;  and  this  might  be  done  by 
a  contest  having  little  or  no  merit  on  his 
aide  for  it  would  be  impossible  to  discover 
in  advance  of  an  investigation  the  absence 
of  merit.  And,  again,  if  the  party  holding 
the  ordinary  credentials  to  an  office  could  be 
kept  out  of  the  office  by  the  mere  institution 
of  a  contest,  the  organization  of  a  legislative 
body — such,  for  example,  as  the  House  of 
Representatives  of  the  United  States— might 
l)e  altogether  prevented  by  instituting  con- 
tests against  a  majority  of  the  members;  or. 
what  is  more  to  be  apprehended,  the  relative 
strength  of  political  parties  in  such  a  body 
might  be  cnantred  by  instituting  contests 
against  members  of  one  or  the  other  of  such 
parties.  These  considerations  have  made  it 
necessary  to  adopt  and  to  adhere  to  the  rule 
that  the  person  holding  the  ordinary  creden- 
tials shall  be  qualified  and  allowed  to  act 
pending  a  contest  and  until  a  decision  can 
be  had  on  the  merits. " 

Now,  why  should  not  this  principle  be 
followed?  Why  should  not  thij  rule,  which 
is  universal  throughout  the  states  of  thi? 
Union,  and  which'is  accepted  and  adopted 
by  Congress,  be  followed  in  the  state  of 
&nsas?  It  has  history  to  sustain  it.  It  has 
the  wisdom  of  long  years  of  legislative  ex- 
perience to  sustain  it.  It  has  reason  to  sus- 
tain it.  And  let  us  here  remark  that  in  every 
state  of  this  Union  where,  through  political 
«xcitement  or  personal  contests,  a  different 
rule  has  been  adopted,  disturbance,  yiolenoe, 
and  almost  bloodshed  have  always  occurred. 
Tou  take  Alabama,  where  they  attempted  to 
hold  two  independent  Houses,  and  disastrous 
•consequences  followed,  until  public  opinion 
-compelled  those  two  bodies  to  meet  together 
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and  act  In  harmony,  foa  take  Montana, 
where  they  attempted  to  disregard  this  well- 
settled  rule,  ana  disturbance  and  conflict 
occurred.  Tou  take  Maine,  where  the  state 
board  of  canvassers  refused  to  canvass  the 
returns  on  file  in  the  office  of  the  secretary 
of  state  as  required  by  the  Constitution,  and 
bloodshed  seemed  at  times  imminent;  but 
public  opinion  in  that  state  compelled  those 
two  separate  bodies  to  unite  and  act  together 
for  the  benefit  of  the  state,  and  not  for  the 
benefit  of  any  party.  You  take  the  state  of 
Kansas,  for  the  past  three  or  four  weeks,  and 
will  any  one  declare  that  the  variation  of 
this  well -settled  rule  or  this  recojgnized  prac- 
tice of  all  legislative  assemblies  has 'con- 
duced to  the  peace,  to  the  quiet,  and  to  the 
good  order  of  the  citizens  of  Kansas,  or  to  the 
peace  and  good  order  of  the  Legislative  As- 
sembly of  the  state?  Then,  why  not,  if  this 
court  has  the  power, — ^and  we  will  come  to 
that  hereafter,— why  not,  if  this  court  has 
the  power,  shall  it  not  recognize  that  House 
which  has  followed  the  usual  and  ordinary 
practice  of  all  legislative  assemblies  in  or- 
ganizing? The  reasons  are  stronger  in  this 
state  for  permitting  only  those  persons  having 
certificates  of  election  to  participate  in  the 
oriranization  of  either  House  of  the  Legisla- 
ture because,  under  the  rule  declared  by  this 
court,  a  board  of  canvassers  cannot  act  ar- 
bitrarily or  fraudulently,  if  prompt  proceed- 
ings are  taken  in  the  courts  to  compel  them 
to  discharge  their  duty  properly.  "Where 
a  canvassing  board  wrongfully  neglects  or 
refuses  to  canvass  returns  which  are  regular 
in  form,  the  courts  may,  by  mandamus,  com- 
pel the  board  to  canvass  and  declare  the  re- 
sult from  the  face  of  the  returns;  and  if  a 
canvass  has  been  wrongfully  or  improperly 
made,  and  the  board  has  adjourned  sine  die, 
the  courts  may  compel  it  to  reassemble  and 
make  a  correct  canvass  of  all  the  returns 
before  it  at  the  time  of  the  first  canvass." 
Ltwis  V.  Marshall  County  Comr».  16  Kan.  102 ; 
Rosenthal  v.  State  Board  of  Canvassers  (Kan.) 
82  Pac.  Rep.  129.  In  some  of  the  states  a 
contrary  doctrine  has  been  declared ;  but  the 
rule  in  this  state  affords  better  protection 
against  any  canvassing  board  acting  corrupt- 
ly, fraudulently,  or  wrongfully.  It  may 
seem  plausible,  without  full  consideration, 
to  say  that  only  those  members  of  the  Legis- 
lature who  are  actually  elected,  whether 
having  certificates  or  not,  are  the  persons 
that  should  organize  or  hold  seats  in  either 
House.  But  some  method  of  organization 
is  necessary ;  some  written  title  must  be  cre- 
ated or  exhibited  before  any  person  can  be 
regarded  as  having  a  prima  facie  right  to  a 
seat  in  the  Legislature.  Those  persons  hav- 
ing certificates,  and  only  those,  must  be  per- 
mitted to  organize,  and  no  authority  can 
change  or  overthrow  that  right  or  prima  facie 
written  title  of  a  member,  except  the  House 
itself ;  and  the  members  of  the  House  cannot 
be  regarded  as  a  legal  or  constitutional  House 
until  there  is  some  temporary  or  permanent 
organization  by  a  majority  thereof ;  that  is, 
by  68  members  having  certificates  of  elec- 
tion. The  certificates  of  election  give  a  title 
to  the  members  holding  the  same,  which  must 
govern  their  associates  until  there  can  be  an 
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adjudication  by  the  House  itself  to  the  con- 
trary ;  that  is,  by  a  constitutional  House  hav- 
ing a  quorum. 

The  journal  of  the  Dunsmore  House  states 
the  number  of  persons  who  were  present  and 
answered  the  roll  call,  and  then  states  how 
many  persons  were  present  who  did  not  an- 
swer, and  the  quorum  is  made  up.  How  ?  By 
counting  the  persons  who  answered  to  the  roll 
call.  That  is  right, — sometimes  55,  some- 
times 57,  and  sometimes  58 ;  and  then  by 
counting,  in  addition,  as  the  journal  says. 

Sersous  upon  the  roll  who  were  present,  but 
id  not  vote.  Can  this  be  done? 
We  know  that  very  much  has  been  asserted 
about  the  prevailing  practice  in  Washington 
in  the  House  of  Representatiycs  under  what 
is  known  as  the  "  Reed  Rule, "  and  many  per- 
sons who  have  not  taken  time  to  examine  this 
question  have  said  that  under  the  Reed  rule 
in  any  assembly,  or  in  any  Legislature,  or  in 
any  convention,  if  persons  are  present  and  do 
not  vote  or  answer  to  their  names,  the  speaker 
or  the  clerk  may  count  them  in  order  to  make 
a  quorum.  It  would  look  to  us  that  what  is 
known  as  the  ** Dunsmore  House,"  or  the  per- 
sons who  prepared  this  revised  journal,  acted 
upon  this  theory,  because  in  no  other  way 
coul  d  they  count  a  quorum.  But  an  exami  na- 
tion  of  what  is  known  as  the  "Reed  Rule" 
permits  no  such  thing  whatever  to  bo  done. 
The  Reed  rule  was  a  subject  of  investigation 
before  the  Supreme  Court  of  the  United  States 
upon  what  is  known  as  the  " Tariff  Bill. "  It 
is  reported  in  United  State*  v.  Ballin,  144  U. 
S.  1,  B6  L.  ed.  821.  It  appears  from  the  de- 
cision that  before  the  speaker  or  the  clerk 
counted  any  one  present,  not  voting,  the 
House  of  'Representatives  had  expressly 
adopted  a  rule  upon  that  question ;  and  the 
rule  is  as  follows :  "  On  the  demand  of  any 
member,  or  at  the  sugfi:estion  of  the  speaker, 
names  of  members  sufficient  to  make  a  quo- 
rum in  the  hall  of  the  House,  who  do  not 
vote,  shall  be  noted  by  the  clerk,  and  recorded 
in  the  journal,  and  reported  to  the  speaker, 
with  the  names  of  the  members  voting,  and 
be  counted  and  announced  in  determining  the 
presence  of  a  quorum  to  do  business. "  The 
supreme  court  says  that  after  the  House 
adopts  such  a  rule,  under  the  authority  of  the 
House  itself,  the  speaker  may  order  persons 
present  and  not  voting  to  be  counted  to  con- 
stitute a  quorum :  but  that  court  did  not  hold, 
in  the  absence  of  an  express  rule,  that  the 
speaker  or  the  clerk,  or  any  other  persons, 
could  assume  that  those  persons,  present  in 
a  House,  who  do  not  answer  to  their  names 
on  the  roll  call,  or  who  do  not  vote,  shall, 
for  the  purpose  of  a  quorum,  be  counted  as 
present.  Therefore  the  counting  of  such 
votes  in  the  record  or  journal  of  the  Duns- 
more  House  has  no  foundation  to  rest  upon. 
There  is  no  pretense  that  such  a  rule  as  the 
Reed  rule  was  adopted  by  either  of  the 
Houses.  There  is  no  pretense  that  the 
speaker  of  the  Dunsmore  House  had  any  au- 
thority from  the  House  to  do  what  was  done 
in  this  case.  But,  more  than  that,  the  per- 
sons who  were  called  and  counted  as  present 
and  voting,  in  order  to  constitute  a  quorum 
in  the  Dunsmore  House,  were  never  members 
of  the  Dunsmore  House, — never  recognized 
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Mr.  Dunsmore  as  speaker.  AceordTng  to  the 
evidence  of  Mr.  Dunsmore,  each  one  of  the 
bodies  or  Houses,  after  it  organized,  acted 
separately,  and  had  nothing  whatever  to  do 
with  the  other.  Speaker  Reed  never  called, 
in  order  to  constitute  a  quorum,  the  name  of 
any  person  in  the  House  of  Representatives 
who  refused  to  consider  and  recognize  him 
as  speaker  of  that  House.  Even  under  such  a- 
rule  as  was  adopted  by  Congress,  he  would 
not  have  called  the  name  of  any  person  who- 
had  not  recognized  that  body  as  the  consti- 
tutional body,— the  legal  House. 

Something  was  said  upon  the  argument  of 
the  admission  in  the  Douglass  House  of  per- 
sons not  eligible  to  seats  m  the  Legislature. 
That  matter  is  wholly  immaterial  at  this 
time.  The  House,  after  it  is  organized,  **  is 
the  judge  of  the  elections,  returns,  and  qual- 
ifications of  its  own  members ;"  but,  before 
oreanizinff,  the  persons  having  certificates, 
whether  eligible  or  not,  are  the  members  to 
organize.  Sef ore  organizinjr,  there  is  no  one 
— no  House— to  reject  or  oust  a  member  hold- 
ing a  sufficient  certificate.  There  is  no  one 
— no  House — to  pass  upon  his  eligibility  or 
election.  Until  the  House  is  organized,  the 
certificate  is  the  lawful  title  that  controls. 
The  American  and  English  Encyclopedia 
summarizes  the  law  of  the  worth  of  a  cer- 
tificate of  election  as  follows :  **  It  is  settled 
that  when  it  is  made  the  dutv  of  certain 
officers  to  canvass  the  votes,  and  issue  a  cer- 
tificate of  election  in  favor  of  the  successful 
candidate,  a  certificate  of  such  officers,  reg- 
ular upon  its  face,  is  sufficient  to  entitle  the 
person  holding  it  to  the  possession  of  the 
office  during  an  action  to  contest  the  right.  *^ 
Volume  6,  p.  878,  chap.  17;  Ohughv.  Curtis, 
134  U.  S.  867,  83  L.  ed.  948 ;  State  v.  Buck- 
land,  23  Kan.  259.  But  in  the  case  of  Privett 
V.  Bickford,  26  Kan.  52,  40  Am.  Rep.  801, 
this  court  said :  "  Upoli  this  question  [eligi- 
bility] the  weight  of  authority  seems  to  be, 
as  in  our  opinion  is  the  better  doctrine,  that 
where  the  disability  concerns  the  holding  of 
the  office,  and  is  not  merely  a  disqualification 
to  be  elected  to  an  office,  a  person  who  is  in- 
eligible at  the  election  will  be  entitled  to 
enter  upon  and  hold  the  office,  if  his  dis- 
ability be  removed  or  cured  before  the  is- 
suance of  Uie  certificate,  and  before  entering 
upon  the  discharge  of  the  duties  of  the  office 
for  which  he  is  elected.  If  a  person  may  hold 
the  office,  he  may  be  elected  while  he  is  under 
disqualification ;  and  if  he  becomes  qualified 
after  the  election,  and  before  the  holding,  it 
is  sufficient.  In  the  one  case  the  disqual  ifica- 
tion  strikes  at  the  beginning  of  the  matter, 
— that  is,  it  prohibits  the  election  of  an  in- 
eligible candidate ;  in  the  other  case  the  dis- 
aualification  relates  only  to  the  holding  of 
le  office.  The  Constitution  expressly  pro- 
vides that  the  disability  may  be  removed  hy 
a  vote  of  two  thirds  of  all  the  members  of 
both  branches  of  the  Legislature.  When  the 
electors  of  Harper  county  voted  for  the  plain- 
tiff, they  had  the  right  to  look  at,  and  to- 
build  their  expectations  upon,  this  provision, 
because,  although  at  the  election  the  plaintiflT 
was  ineligible  to  hold  office,  yet  they  knew 
that  the  Legislature  had  the  rieht  to  remove: 
the  disability,  and,  if  removed,  he  was  en- 
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titled  to  the  posscssfon  of  the  ofSce  to  which 
lie  was  preferred  bj  the  majority  of  the  elect- 
ors. If  our  (yOQStitutioD  provided  that  the 
plaintiff  was  ineligible  to  be  elected,  instead 
•of  being  ineligible  to  hold  office,  the  conten- 
tion of  the  derendant  would  be  good ;  but  as 
Ihe  ineligibility  is  not  as  to  the  election,  but 
only  the  nolding  of  the  office,  such  ineligi- 
bility is  cured  by  the  subsequent  removal  of 
the  disqual iflcation.  The  conclusion  reached 
•by  us  also  fits  the  intimation  in  Wood  v. 
Martling,  16  Kan.  109,  that,  where  a  majority 
of  the  electors  vote  for  an  ineligible  can- 
didate, the  election  is  not  a  null ity.  In  Eng- 
land it  has  been  held  that,  where  electors 
have  personal  and  direct  knowledge  of  the 
ineligibility  of  the  majority  candidate,  the 
▼otes  cast  for  such  candidate  are  void,  and 
the  minority  candidate  is  elected.  In  this 
•country  the  p'eat  current  of  authorities  sus- 
tains the  doctrine  that  the  ineligibility  of  the 
majority  candidate  does  not  elect  the  mi- 
nority candidate,  and  this,  without  reference 
to  the  question  as  to  whether  the  voters  knew 
of  the  ineligibility  of  the  candidate  for  whom 
they  voted.  It  is  considered  that  in  such  a 
case  the  votes  for  the  ineligible  candidate 
do  not  elect  him,  because  of  his  ineligi- 
bility ;  but  the  other  or  minority  candidate 
cannot  be  considered  as  elected. 

Let  us  now  take  up  the  organization  of  the 
two  alleged  Houses:  First  the  Douglass 
House.  There  can  be  no  reasonable  question 
but  that  George  L.  Douelass,  the  sneaker, 
who  signed  the  warrant  of  arrest,  and  Frank 
L.  Brown,  who  attested  the  warrant  as  chief 
•clerk,  and  C.  C.  Clevenger,  the  sergeant  at 
«rm<i,  who  made  the  arrest  we  are  now  in- 
vesu^ting,  were  elected  to  their  several 
positions  by  04  members  of  the  House  of  Rep- 
resentatives holding  certificates  of  election, 
4knd  that  a  majority  of  the  125  members  vot- 
ing for  them  held  certificates  in  accordance 
with  the  returns  on  file  in  the  office  of  the 
secretary  of  state.  Mr,  Justice  Brewer,  in  de- 
livering the  opinion  in  United  States  v.  Bal- 
tin,  said  :  '"The  question,  tlierefore,  is  as  to 
the  validity  of  this  rule,  and  not  what  meth- 
ods the  SDeaker  may,  of  his  own  motion,  re- 
sort to  for  determining  the  presence  of  a 
quorum,  nor  what  matters  the  speaker  or 
•clerk  may,  of  their  own  volition,  place  upon 
the  journal.  Neither  do  the  advantages  or 
disadvantages,  the  wisdom  or  folly,  or  such 
a  rule  present  any  matters  for  judicial  con- 
sideration. With  the  courts  the  question  is 
only  one  of  power.  The  Constitution  em- 
powers each  House  to  determine  Its  rules  of 
proceeding.  .  .  .  The  Constitution  pro- 
vides that  'a  majority  of  each  [House]  shall 
oonstitute  a  quorum  to  do  business.'  In 
other  words,  when  a  majority  are  present, 
the  House  is  in  a  position  to  do  business.  Its 
•capacity  to  transact  business  is  then  estab- 
lished,—created  by  the  mere  presence  of  a 
majority, — and  does  not  depend  upon  the 
disposition  or  assent  or  action  of  any  single 
member  or  fraction  of  the  majority  present. 
All  ihat  the  Constitution  requires  is  the  pres- 
ence of  a  majority,  and,  when  that  majority 
are  present,  the  power  of  the  House  arises." 
Tlie  Constitution  of  our  state  oidains  that  a 
majority  of  each  House  shall  constitute  a 
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Suorum.  The  House  of  Representatives  ron- 
ists  of  125  members ;  68  is  a  majority  and 
a  quorum.  When  a  majority  or  quorum  are 
present,  the  House  can  do  business ;  not  other- 
wise. A  quorum  possesses  all  the  powers  of 
the  whole  body,  a  majority  of  whicn  quorum 
must,  of  course  govern.  If  less  than  63  mem- 
bers are  present  in  the  House,  there  is  no 
quorum.  The  body  may  adjourn  from  day 
to  day,  but  cannot  elect  officers,  transact  bus- 
iness, or  admit  new  members.  Less  than  a 
quorum  cannot  **  judge  of  the  elections,  re- 
turns, and  qualifications"  of  the  members  of 
the  House.  A  major  part  of  the  whole  of  a 
House  is  necessaiy  to  constitute  a  quorum, 
and  a  majority  of  the  quorum,  of  course,  as 
we  have  said,  may  act ;  but,  if  the  major 
part  withdraw  so  as  to  leave  no  quorum,  the 
power  of  the  minority  to  act  ceases.  Brown 
V.  Distria  of  Columbia,  127  U.  8.  579.  82  L. 
ed.  262.  Then,  under  the  usual  forms  of  law, 
under  the  universal  practice  adopted  in  this 
state,  and  in  all  the  legislative  bodies  of  all 
the  states  of  the  Union,  the  Douglass  House 
was  organized  by  a  legal  and  constitutional 
majority,  as  evidenced  by  the  certificates  of 
election. 

Inhere  has  been  some  contention  that  there 
were  irregularities  in  the  organization  of  the 
Douglass  House.  Now,  what  was  the  irregu* 
larity,  if  any?  The  statute  of  this  state  pro- 
vides that,  when  the  House  of  Representa- 
tives convenes,  the  secretary  of  state  shall  lay 
before  it  a  roll.  Of  what?  A  roll  of  the 
certified  members  of  the  House  according  to 
the  returns  in  his  office.  Upon  the  day  that 
the  House  of  Representatives  met.  Secretary 
of  State  Osborne  went  into  the  hall  about  an 
hour  and  twenty  minutes  after  the  members 
had  assembled,  with  a  roll.  The  statute  says 
he  might  have  brought  that  in  and  left  it. 
There  seems  to  have  been  a  contention  whether 
he  should  preside,  and  the  secretary  of  state, 
probably  aesiring  no  trouble  with  these  con- 
flicting interests,  stepped  out.  All  that  Sec- 
retary Osborne  had  was  a  certified  list  of 
memoers  from  his  office.  When  he  stepped 
out,  a  member  presented  another.  Somebody 
has  said  that  that  was  dated  the  day  before. 
It  was  A  duplicate  of  the  other  roll.  Sec- 
retary Osborne  read  his  roll  in  this  court,  and 
it  was  compared,  in  the  presence  of  the  courts 
with  the  roll  certified  to  the  day  before. 
There  was  no  difference  between  these  rolls. 
The  provision  reauiring  the  secretary  of  state 
to  lay  the  list  before  the  members  is  only  di- 
rectory. It  does  not  prevent  a  legislative 
body  from  organizing.  Of  course,  there 
might  have  beien  a  little  more  formality 
about  this  matter.  There  might  have  been 
a  little  more  order.  There  might  have  been 
less  excitement.  But,  when  Secretary  Os- 
borne withdrew,  another  roll  was  pro- 
duced,— ^a  roll  which  everybody  admits  was 
a  duplicate  of  his  roll.  The  House  organized 
upon  that  roll.  We  have  said  that  Speaker 
Douglass  and  the  other  officers  receivea  more 
than  a  majority  of  the  duly  certified  mem- 
bers of  the  House.  The  speaker  of  the  House 
known  as  the  **  Dunsmore  House"  received  no 
votes  from  the  64  members.  There  does  not 
seem  to  be  any  reasonable  contention  about 
that.     How  many  Mr.  Dunsmore  did  receive 
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It  is  fmpoflsible  to  tell,  because  his  was  a 
viva  toes  vote.  The  two  Houses  organized 
about  the  same  hour,  nearly  simultaneously, 
but  the  elections  of  the  temporaiy  and  per> 
manent  speakers  of  the  Douglass  House  were 
prior  in  nme  to  the  election  of  the  officers  of 
the  Dunsmorc  House.  The  complete  orffanl- 
zation  of  the  first  was  prior  to  that  oi  the 
latter.  After  the  Dunsmore  House  had  elect- 
ed a  temporary  speaker  bv  a  tfiva  wee  vote. 
Secretary  Osborne  returned  to  the  hall  of  the 
House  or  Representatives,  and  passed  to  such 
person  the  certified  roll  from  his  office  of 
members  of  the  House  holding  certificates  of 
election  ;  but,  at  the  instance  of  some  one  in 
the  Dunsmore  House,  all  the  names  on  this 
roll  were  not  called.  Ten  members  were 
omitted, — ^not  counted.  After  there  was  a 
temporary  organization  of  the  Douglass 
House,  Joseph  Rosenthal,  of  Haskell  county, 
by  ffeneral  consent,  was  voted  in  as  a  memlier 
in  the  place  of  A.  W.  Stubbs,  but  he  did  not 
appear  and  answer  as  a  member  until  after 
its  permanent  organization.  On  January 
12th,  Joseph  Rosenthal,  Stephen  Meagher, 
and  T.  G.  Chambers,  (all  Democrats,)  ap- 
peared in  the  Douglass  House,  filed  their 
oaths  of  office,  and  recognized  the  Douglass 
house  as  the  legal  House  of  Representatives 
of  the  state.  At  this  time,  both  Meagher 
and  Chambers  held  certificates  of  election. 
The  returns  in  the  office  of  the  secretary  of 
state  showed  that  they  were  elected.  There- 
fore, since  January  idth,  the  Douglass  House 
has  been  composea  of  66  members  with  oer- 
tiflcates  of  election,  and  also  Joseph  Rosen- 
thal, who  was  admitted  after  ita  temporary 
organization,  making  67  members, — more 
tlinn  a  majority  of  the  House,  and  more 
than  a  ''quorum,"  as  defined  by  the  Consti- 
tution of  the  state.  All  concede  that  Rosen- 
thal was  duly  elected.  Under  these  circum- 
stances, why  was  not  the  Douglass  House  a 
legally  organized  House  of  Representatives 
on  the  10th  and  11th  days  of  January,  1898? 
In  this  connection  it  is  significant  that  the 

§)vernor  did  not  recognize  the  Dunsmore 
ouse  until  January  12th,  the  third  day  of 
the  session,  and  the  Senate  did  not  formally 
recognize  the  Dunsmore  House  until  January 
14th,  the  fifth  day  of  the  session.  If  the 
Douglass  House  was  oraranized  on  the  10th  of 
January,  and  was  in  session  on  the  11th  day 
of  January,  before  either  House  had  been 
recognizea,  why  was  not  that  House  at  that 
time  the  properly  organized  House?  The 
Constitution  says  that  the  Legislature  shall 
consist  of  a  House  of  Representatives  and  a 
Senate.  On  the  10th  the  eovemur  had  not 
recognized  the  Dunsmore  House ;  on  the  11th 
the  governor  had  not  recognized  the  Duns- 
more House:  neither  had  the  Senate  recog- 
nized either  House ;  neither  had  the  governor 
recognized  either  House.  Now,  it  is  conced- 
ed that  a  house  of  representatives  has  other 
duties  than  mere  logislatiye  ones.  Before  it 
sends  its  communication  to  the  governor,  be- 
fore it  sends  its  communication  to  the  Sen- 
ate, if  it  legally  meets  and  organizes,  is  it 
not  a  house?  Has  it  not  the  right  to  protect 
itself?  Has  it  not  the  right  to  issue  sub- 
pirnas?  Has  it  not  the  right  to  examine 
those  things  which  pertain  solely  and  ex- 
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clusively  to  the  House  Itself?  Suppoelng- 
in  this  case  there  was  no  recognition  of  the 
Dunsmore  Hoiise  by  the  governor  or  the 
Senate,  and  the  Douglass  Mouse  had  issued 
its  warrant  upon  proper  resolutions ;  could 
It  be  said  the  Douglass  House  was  not  the 
constitutional  House  because  it  had  not  re- 
ceived recognition  from  the  governor,  or  be- 
cause it  had  not  vet  received  recognition  froni. 
the  Senate?  Up  to  this  time,  everybody 
admits  that  there  might  be  some  little  delay 
about  such  things.  It  often  occurs  in  legis- 
lative experience  that  one  body  is  organized, 
some  days  before  the  other.  There  may 
be  conflicting  interests  about  organization, 
sometimes  in  the  Senate,  bui  more  often,  of 
course,  in  the  lower  House.  Now,  the  point 
we  desire  to  make  is  this,  and  it  seems  to  u* 
conclusive  and  unanswerable:  That;  if  the 
Douglass  House  had  a  constitutional  ma- 
jority of  the  certified  members  upon  the  10th 
and  11th  days  of  January,  then  during  thbee 
two  days  it  was  the  House,  it  was  the  legal 
House,  it  was  the  constitutional  House,  and 
had  the  right  to  do  all  those  things  necessary, 
outside  of  legislatiye  matters,  for  its  protec- 
tion, for  preventing  disturbance,  for  purging 
itself  of  illef^l  members.  It  had  the  rfghC 
then,  to  punish  parties  for  contempt,  if  tney 
disobeyed  its  orders.  Let  us  take  an  illus- 
tration :  One  hundred  and  twenty-five  mem- 
bers of  the  Legislature  meet  together,  and 
there  is  no  conflict.  They  organize  the 
House,  and  the  Senate  is  delayed  in  its  or- 
ganization, and  the  governor  delays  in  an- 
swering its  communications.  Has  not  that 
House  during  the  time  of  this  delay  all  the 
rights  of  the  legal  and  constitutional  House 
of  Representatives?  Has  it  not  the  right, 
the  moment  it  is  legally  orffanized,  to  re- 
quire order  within  its  body?  Has  it  not 
the  right,  the  very  minute  it  is  organized, 
to  say  to  any  person  within  its  hall  who  at- 
tempts to  insult  its  speaker  or  disturb  a 
member,  *'We  will  lay  hands  on  you,  be- 
cause inhering  in  this  body  is  the  power  of 
its  own  protection  ?"  It  was  decided  in  State 
y.  mUper,  2  Kan.  17,  that:  ''There  is  no 
constitutional  Inhibition  of  the  session  of  one 
branch  of  the  Legislature  when  the  other  ia 
not  in  session ;  and,  »emble,  the  separate  ac- 
tion of  one  body  may  be  valid  in  the  absence 
or  nonorffanization  of  the  other."  It  was 
said  by  Kintrman,  J. ,  in  that  case :  **  If  it 
be  admitted,"  as  claimed,  that,  when  acting 
in  their  legislative  capacity,  the  proceedings 
of  one  House,  when  the  other  is  not  in  ses- 
sion, have  no  validity,  it  can  only  be  upon 
the  ground  that  their  legislative  power  is  a 
unit,  though  distributed,  and  the  parts  can 
only  act  in  unison,  and  neither  the  reason 
nor  principle  would  apply  to  this  case.  But 
the  principle  contenaed  for  cannot  be  ad- 
mitted. If,  at  the  commencement  of  the 
regular  session  of  the  Legislature,  the  Sen- 
ate, for  any  cause,  should  fail  for  weeks  to 
organize,  there  can  be  no  doubt  that  it 
would  be  perfectly  competent  for  the  House 
to  perfect  its  organization,  appoint  its  com- 
mittees, and  initiate  legislation."  Then,  if 
the  Douglass  House  was  legally  organized, 
and  had  a  constitutional  majority,  it  had  the 
right  to  keep  a  Journal  before  the  goyemot 
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Beoognized  It;  It  had  the  right  to  keep  a 
Journal  before  the  Senate  recognized  it.  The 
ioumal  of  a  legislative  body  commences  at 
its  very  organization.  The  journal  of  a  leg- 
islative House  does  not  commence  with  the 
recognition  from  the  governor;  it  does  not 
commence  with  the  recognition  from  the  Sen- 
ate. If  the  Douglass  House  was  legally  and 
constitutionally  organized,  and  was  legally 
and  constitutionally  in  session,  is  not  the 
journal  of  the  Douglass  House  made  on  the 
10th  and  11th  days  of  January  binding  and 
conclusive  upon  this  court?  This  court  has 
said  that  a  journal  properly  made  b;^  the 
Legislature  is  such  evidence.  DivUum  of 
Howard  County,  15  Ean.  1^.  We  are  bow 
referring  to  the  journal  of  the  Douglass 
House  made  on  the  10th  and  11th  days  of 
January,  before  any  recognition  of  either 
body,  before  the  recognition  from  the  Senate 
or  governor  of  any  House.  Either  we  must 
say  that  the  House  of  Representatives  depends 
for  its  existence  upon  recognition  from  the 
governor,  or  depends  for  its  existence  upon 
recognition  from  the  Senate,  or  depends  foi 
its  existence  upon  the  recognition  from  both 
of  these,  or  else  we  must  say  that  the  iour- 
nal  kept  by  the  body  that  is  organized  is  the 
conclusive  journal  to  this  court  up  to  the 
time  of  the  recognition  of  the  other  House. 
Then  it  seems  to  us  that  thus  far  in  the  case 
there  ought  to  be  no  disagreement. 

Now,  the  Douglass  House  having  been 
legally  organized,  and  having  made  a  journal 
for  a  dav  or  two  before  any  recognition  of 
either  House,  it  seems  that  this  journal,  for 
those  days,  must  be  received  as  evidence  for 
all  it  recites.  As  the  Douglass  House  has 
continued  in  existence  ever  since  it  was  le- 
gally and  constitutionally  organized,  its 
journal  must  import  absolute  verity,  not 
only  for  the  two  aays  before  recognition  of 
the^Dunsmore  House,  but  during  all  of  the 
time  of  its  existence,  unless  it  has  in  some 
way  been  ousted,  destroyed,  or  dissolved. 
Clearly,  if  its  legislative  journal  is  good  for 
January  10th  and  11th,  it  is  good  for  all  time, 
if  the  Douglass  House  was  legally  organized, 
and  continued  during  the  days  of  its  journal 
to  be  a  legal  and  constitutional  House.  At 
this  time,  without  going  extensively  into  the 
transactions  of  the  two  bodies,  it  is  sufficient 
to  sa^  .that  the  Douglass  House  has  always 
met  in  the  hall  of  representatives  in  the  cap- 
itol,  where  it  has  been  usual  and  customary, 
since  the  erection  of  that  hall,  for  the  House 
of  Representatives  to  meet  and  transact  busi- 
ness. It  is  true  that  another  body,  called 
the  *'Dunsmore  House,  **  with  58  members 
having  certificates,  met  in  a  portion  of  the 
same  hall ;  and  hence  there  were  two  alleged 
Houses  in  the  same  hall,  doing  or  attempting 
to  do  business.  The  two  alleged  Houses  are 
the  real  cause  of  the  contention  now  before 
us.  If  there  were  not,  there  would  not  be 
any  trouble  in  this  case,  and  there  probably 
would  not  be  this  case  for  the  court  to  hear 
and  decide.  It  is  also  clear  that,  so  far  as 
it  could  do  business,  the  Douglass  House  has 
carried  on  business. 

At  this  point  it  is  urged  with  great  ability 
and  zeal  that  this  court  has  no  jurisdiction 
to  pass  upon  the  question  of  the  legality  of 
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either  of  these  two  Houses,  as  It  appears  that 
there  were  two  alleged  Houses.  Its  right  to 
do  so  is  denied  by  the  petitioner  and  by  the- 
able  counsel  who  represent  the  governor.  Aa. 
was  said  bv  Chief  Justice  Marshall  in  Cohen^' 
V.  Virginia,  19  U.  S.  6  Wheat.  284,  404,  5  L. 
ed.  2o7,  291 :  "^  It  is  most  true  that  this  court 
will  not  take  jurisdiction  if  it  should  not ;. 
but  it  is  equally  true  that  it  must  take  juris- 
diction if  it  should. "  The  judiciary  cannot, 
as  the  Legislature  may,  avoid  a  measure  be- 
cause it  approaches  the  confines  of  the  Con- 
stitution. We  cannot  pass  it  by  because  it- 
is  doubtful,  because  it  is  unpleasant.  With 
whatever  doubts  or  with  whatever  difficulties- 
a  case  may  be  attended,  we  must  decide  it  as 
best  we  can,  if  it  be  brought  before  us.  We^ 
have  no  more  right  to  decline  to  exercise  the- 
jurisdiction  thus  given  than  to  usurp  that 
which  is  not  given. 

Let  us  see  what  the  authorities  are  upon, 
this  polnc.     We  read  again  from  the  ablo 
work  of  Judge  McCrary .     Ho  says :    **  Tho 
cases  in  which  the  official  acts  or  votes  of 
members  of  a  legislative  body  who  are  such 
de  facto  only,  ana  not  deiure,  have  been  held 
valid,  are  all  cases  in  which  there  has  been 
no  question  as  to  the  legality  of  the  body  ini 
which  they  sat.     They  are  cases  in  which 
the  body  admitting  such  persons  was,  in  do- 
ing so,  acting  within  its  admitted  jurisdic- 
tion, and  in  such  cases  the  courts  will  not 
inquire  into  the  title  of  such  members  to  their 
seats.     The  courts  in  such  cases  will  go  no- 
further  than  to  inquire  as  to  the  legal  status. 
and  the  authority  of  the  body  as  a  whole ; 
but  where  there  are  two  bodies,  each  claim- 
ing to  be  the  Legislature,   then  the  court, 
whose  duty  it  is  to  respect  and  execute  the 
acts  of  such  Legislature,  must  of  necessity 
decide  which  is  the  Legislature."    Section 
617.     Then,  again,  under  the  Constitution  of 
Mttine,  the  Legislature  could  propound  ques- 
tions to  the  Supreme  Court  of  that  state,  and 
in  a  certain  case  they  did  propound  questions  ^ 
and  this  is  what  the  Supreme  Court  of  Maine 
said:    **When  different  bodies  of  men,  each 
claiming  to  be  and  to  exercise  the  functiona 
of  the  legislative  department  of  the  state, 
appear,  each  asserting  their  title  to  be  re- 
garded as  the  lawgivers  for  the  people,  it  ia 
the  obvious  duty  of  the  judicial  department, 
which  must  inevitably,  at  no  distant  day, 
take  up  the  question,  and  pass  upon  the  va- 
lidity of  the  laws  that  may  be  enacted  by  the- 
respective  claimants  to  legislative  authority, 
to  inquire  and  ascertain  for  themselves,  with 
or  without  questions  presented  by  the  claim- 
ants, which  of  them  lawfully  represent  the 
people,  from  whom  they  derive  their  power. 
There  can  be  but  one  lawful  Legislature,  and 
the  court  must  know  for  itself  whose  enact- 
ments it  will  recognize  as  laws  of  binding 
force  when  brought  judicially  before  it.     In< 
a  thousand  ways  it  becomes  essential  that  the- 
court  should  forthwith  ascertain  and  take 
judicial  cognizance  of  the  question,    which> 
IS  the  true  Legislature?"    70  Me.  609. 

Now,  in  71  Me.,  in  a  case  concerning  an* 
office,   not  upon   questions  submitted,   but. 
upon  a  case  concerning  an  office  which  wa» 
brought  before  the  court  in  the  regular  way, 
the  court  repeats  the  identical  language  used! 
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in  the  advice  given  upon  the  former  occasion. 
Prince  y.  Skillin,  71  Me.  861,  86  Am.  Rep. 
825.  If  it  is  the  obvious  duty  of  the  judicial 
department  to  pass  upon  the  claims  of  two 
legislative  bodies  or  assemblies,  then  it  is. 
-also  the  duty  of  the  judicial  department  4o 
piiss  upon  the  legality  of  two  different- 
Houses,  both  claiming  to  be  the  House  of  Rep- 
resentatives. In  1859,  George  P.  Burnham 
was  imprisoned  and  restraint  of  his  liberty 
by  John  Morrissey,  at  Boston,  who  justified 
such  restraint  upon  the  ground  that  he  was 
the  sergeant  at  arms  of  the  commonwealth  of 
Massachusetts,  and  that  he  had  arrested  and 
detained  Burnham  by  virtue  of  a  warrant 
from  the  speaker  of  the  House  of  Represent- 
4itiveB,  to  answer  for  a  contempt  in  refusing 
to  comply  with  an  order  of  a  special  com- 
mittee of  the  House.  Proceedings  in  habeas 
corpus  were  commenced  by  Burnham  before 
the  Supreme  Court  of  Massachusetts  for  his 
•discharge,  and,  after  a  hearing  of  the  case, 
that  court  held  that  Burnham  was  lawfully 
in  the  custody  of  the  sers^eant  at  arms,  by 
Tirtue  of  the  warrant  of  the  House  of  Repre- 
sentatives. Hoar,  </.,  speaking  for  the  court, 
«aid,  among  other  things:  '^The  House  of 
Representatives  is  not  the  final  jud^e  of  its 
own  powers  and  i)rivileges  in  cases  in  which 
the  rights  and  liberties  of  the  subject  are 
concerned:  but  the  legality  of  its  action 
may  be  examined  and  determined  bv  this 
•court.  That  House  is  not  the  Legislature, 
but  only  a  part  of  it,  and  is  therefore  subject 
in  its  action  to  the  laws,  in  common  with  all 
other  bodies,  officers,  and  tribunals  within, 
the  commonwealth.  Especially  is  it  com- 
petent and  proper  for  this  court  to  consider 
whether  its  proceedings  are  in  conformity 
with  the  Constitution  and  laws,  because,  liv- 
ing under  a  written  Constitution,  no  branch 
or  department  of  the  government  is  supreme ; 
and  it  is  the  province  and  duty  of  the  judi- 
•cial  department  to  determine,  in  cases  reg- 
ularly brought  before  them,  whether  the 
powers  of  anv  branch  of  the  government,  and 
•even  those  of  the  Legislature  in  the  enact- 
ment of  laws,  have  been  exercised  in  con- 
formity with  the  Constitution,  and,  if  they 
have  not  been,  to  treat  their  acts  as  null  and 
void.  **  Burnham  v.  Morrissey,  14  Gray,  226, 
74  Am.  Dec.  676 ;  State  ▼.  Kenney,  9  Mont. 
-228 ;  8taU  v.  Meadows,  1  Kan.  91 ;  StaU  v. 
Barker,  4  Ean.  486;  Qraham  v.  Barton,  6 
Ean.  348. 

It  has  been  said  that  there  are  some  views 
-the  other  way,  and  cases  from  Pennsylvania 
and  Georgia  are  cited.  In  the  Pennsylvania 
•case  the  exact  question  as  to  the  division  of 
the  Legislature  was  not  before  the  court  If 
the  court  intended  to  say  in  that  case  an  in- 
junction would  not  be  granted  against  the 
supreme  Legislature,  this  court  would  read- 
ily concur  with  it.  If  it  intended  to  go 
further  than  that,  this  court  then  calls  atten- 
tion to  the  fact  that  upon  ''political  ques- 
tions," as  they  are  denominated  in  Penn- 
-svlvania  and  Georgia  and  some  other  states, 
this  court  has  heretofore  differed  from  the 
oourts  of  those  states. 

In  the  case  which  involved  the  late  Gov. 
Martin,  (88  Kan.  641,)  the  question  was 
raised  whether  he  could  be  compelled  by  writ 
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of  this  court  to  organize  a  county  in  thia 
state.  Gov.  Martin  had  been  advised  that,  un- 
der the  decisions  of  Georgia  and  Pennsylva- 
nia and  other  states,  this  court  had  no  author- 
ity whatever  by  writ  of  mandamus  or  other 
proceedings  to  give  him  advice  or  direct  him 
in  a  ministerial  matter.  He  came  before  this 
court  saying  the  court  had  no  authority  to 
inquire  into  any  matter  against  him  as  gov- 
ernor. This  court  examined  the  matter  pa- 
tiently and  carefully.  There  were  no  politics 
in  that  case.  The  governor  believed  his  duty 
was  one  way,  and  this  court,  after  examin- 
ing the  matter,  said  that  the  rule  laid  down 
in  Pennsylvania  and  Georgia  and  in  other 
states  was  not  the  best  rule,  and  was  not  the 
one  which  should  be  recognized.  We  re- 
ferred directly  to  Pennsylvania  and  Georgia 
decisions  upon  this  question.  The  latter 
were  to  the  effect  that  the  court  cannot  com- 
pel the  governor  to  perform  a  ministerial 
act ;  that  it  cannot  touch  anywhere  his  do- 
main of  duties  of  any  kind  or  character.  It 
is  true,  dissenting  opinions  were  filed  in 
some  of  those  cases ;  but  it  is  the  majority 
of  the  court  that  always  rules.  A  majority 
of  the  court  in  Pennsylvania  and  Georgia 
held  that  neither  the  supreme  court  nor  any 
other  court  had  any  right  to  inquire  about 
the  duty  of  the  governor  concerning  any 
matter,  whether  ministerial  or  discretionary. 
In  the  case  of  Martin  v.  Ingham,  found  in  88 
Ean.  641,  the  decisions  are  cited.  They  are 
all  gone  over,  and  in  a  most  learned  and  able 
opinion  by  Mr.  Jtuiice  Valentine  this  whole 
question  is  examined,  and,  so  far  as  that 
particular  question  was  concerned,  was  then 
settled.  This  court  d iffered  from  the  supreme 
courts  of  the  states  of  Pennsylvania  and  G^r* 
gia ;  and  although  the  governor  of  this  state 
said,  **  You  have  no  right  to  give  me  advice,* 
and  although  it  was  said  the  governor  was 
beyond  the  power  of  this  court,  and  we 
should  hesitate  before  we  attempted  to  en- 
force his  duties,  this  court  unanimously  went 
upon  the  discharge  of  its  work  in  the  best 
way  it  could,  and.  in  response  to  the  sugges- 
tion that  the  governor  would  not  obey,  said : 
"It  is  said  that,  if  the  governor  opposes  the 
order  or  judgment  of  the  court,  it  cannot  be 
enforced  for  he  has  entire  control  of  the  mili- 
tia. But  are  the  courts  to  anticipate  that 
the  governor  will  not  perform  his  duties? 
Should  not  the  courts  rather  presume  that, 
when  a  controversy  is  detem^ined  bf  the 
courts,— the  only  tribunals  authorized  by  the 
Constitution  or  the  statutes  to  construe  the 
laws  and  determine  controversies  by  way  of 
judicial  determination, — that  the  governor, 
as  the  chief  executive  ofiScer  of  the  state, 
would  see  that  such  determination  should  be 
carried  into  full  effect?  Such  would  be  his 
duty,  and  no  one  should  suppose  that  he 
would  fail  to  perform  his  duty  when  his  duty 
is  made  manifest  by  judicial  determination 
of  the  courts.  No  department  should  ever 
cease  to  perform  its  functions  for  fear  some 
other  department  may  render  its  acts  nuga- 
tory, or  for  fear  that  its  acts  may  in  some 
manner  affect  the  conduct  or  the  status  of 
some  other  department. "  In  this  case  we  are 
not  called  upon  to  make  any  order  concern- 
ing the  governor.    In  this  case  we  are  not 
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called  upon  to  make  any  order  concerning  the 
state  Senate.  We  are  simply  called  upon  to 
-exercise  our  Judicial  determination  as  to 
which  is  the  legally  organized  and  constitu- 
tional House  of  Representatives.  There  can 
be  no  conflict;  there  should  be  no  conflict. 
The  court  is  answerable  to  the  people  of  this 
«tate.  The  ^OTernor  is  answerable  to  the 
people  of  this  state.  The  House  is  answer- 
able to  the  people  of  this  state. 

Bat,  again,  in  1879  the  House  of  Represent- 
atives of  this  state  associated  with  itself 
some  persons  above  the  number  of  125.  An 
Act  was  passed,  by  the  Legislature.  It  was 
{>as8ed  by  what  was  called  the  **  House. "  It 
was  passed  by  the  Senate,  and  approved  by 
the  governor.  It  was  published  in  the  state 
paper.  And  yet,  when  that  Act  of  the  Leg- 
islature came  before  this  court  for  examina- 
tion, it  said  "that  the  House  of  Representa- 
tives had  no  lawful  authority  to  pass  the 
Act, "  and  it  wiped  it  out  of  existence.  There 
was  no  conflict  between  the  governor  and  the 
Senate  or  the  House  in  doinj?  this  thing. 
Supposing  the  Legislature  of  1879  had  pass^ 
every  act  oy  votes  of  that  character,  and  they 
had  been  proclaimed  and  published,  this 
court  would  have  declared  every  such  Act 
void. 

It  is  said  that  we  cannot  find  a  line  in  the 
Constitution  giving  this  court  authority  to 
pass  upon  this  question  of  organization.  It 
IS  the  acknowleaged  power  of  this  court  to 
finally  pass  upon  every  Act  of  the  Legisla- 
ture. It  is  the  acknowledged  power  of  this 
court  to  declare  Acts  of  the  Legislature  void. 
In  the  case  in  26  Kan.  724,  (the  Francis  Case,) 
there  was  nothing  upon  the  face  of  the  Act 
to  show  but  what  it  was  a  legal  enactment. 
[t  was  properly  signed.  It  was  properly 
enrolled,  it  was  properly  published.  But 
this  court  went  into  the  House  of  Represent- 
atives, and  examined  its  journal,  and  ascer- 
tained that  the  House  was  not  a  constitutional 
body,  and  it  stamped  the  so-called  ''Act''  out 
of  existence.  It  had  the  power  to  do  it,  and 
that  decision  has  been  recognized  ever  since. 
Mr,  Justice  Valentine,  speaking  for  the  court 
in  that  case,  said :  **  Now,  generally,  under 
affirmative  and  mandatory  constitutional  pro- 
visions, the  Legislature  may  do  more  than  is 
required :  but  ft  cannot  do  less,  if  it  does  its 
duty.  Under  negative  and  prohibitory  con- 
stitutional provisions,  however,  the  Legisla- 
ture may  often  refrain  from  doing  things 
which  are  not  prohibited ;  but  it  can  never 
do  what  is  prohibited.  Under  this  negative 
and  prohibitory  clause  of  the  section,  the 
Legislature  may  fix  the  number  of  representa- 
tives at  less  than  one  hundred  and  twenty- 
five,  but  it  can  never  fix  it  at  more ;  and 
there  is  no  power  in  the  state  which  can  fix 
It  at  more.  Therefore,  whenever  the  House 
of  Representatives  consists  of  more  than  one 
hundred  and  twenty -five  members,  some  of 
such  members  must  be  there  illegally.  Such 
was  the  case  in  1879.  The  House  of  Repre- 
sentatives at  that  time  consisted  of  one  hun- 
dred and  twenty-nine  members.  Four  of 
these  members,  to  wit,  the  four  from  Rooks, 
Rush,  Harper,  and  Kingman  counties,  who 
were  not  provided  for  by  law,  and  being  the 
last  members  admitted,  were  not  entitled  to 
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their  seats.  And  the  Act  in  controversy  was 
passed  only  by  the  assistance  of  their  votes. 
Except  for  their  votes,  or  at  least  three  of 
their  votes,  the  Act  would  not  have  received 
a  constitutional  majority  of  the  votes  of  the 
members  of  the  House ;  and,  not  counting 
their  votes,  the  Act  did  not  receive  a  con- 
stitutional majority.  Now,  we  do  not  think 
that  their  votes  should  be  counted,  and  there- 
fore we  think  the  Act  in  controversy  must  be 
held  as  not  having  passed  the  House  of  Rep- 
resentatives, and  as  void."  It  is  said  that 
the  court  cannot  inquire  by  quo  warranto 
into  the  right  of  membership  of  these  respect- 
ive bodies.  This  court  saia  that  in  the  Tom" 
linsan  Case,  in  20  Kan.  692 ;  but,  when  this 
court  has  the  ultimate  right  and  duty  to  pass 
upon  Acts  of  the  Legislature,  it  has  also  the 
right  to  pass  upon  the  organization  of  the 
Legislature,  or  either  or  both  Houses,  al- 
though it  has  no  right  whatever,  after  the 
Legislature  is  organized,  to  deal  with  any 
question  concerning  *'the  elections,  returns, 
and  qualifications  of  its  own  members." 

Whether  Gunn  is  rightfully  restrained  of 
his  liberty  by  a  le^al  House  of  Representa- 
tives is  not  a  political,  but  a  judicial,  ques- 
tion, and  this  court,  therefore,  must  have 
authority  to  inquire  and  determine  whether 
the  House  has  been  proper! v  organized,  and 
is  such  a  house  as  is  authorized  by  the  Con- 
stitution of  the  state  to  establish  its  own 
rules,  to  keep  and  publish  a  journal,  etc. 
Burnham  v.  Morrissey,  14  Gray,  226,  74  Am. 
Dec.  676;  State  v.  Cunningham  (Wis.)  17 
L.  R.  A.  146,  81  Wis.  440,  16  L.  R.  A, 
561;  Oiddings  v.  BlaOiffr  (Mich.)  16  L.  R. 
A.  402 ;  8t€Ue  v.  Kenney,  9  Mont.  223.  In 
Bice  V.  8taU,  7  Ind.  884,  it  is  said:  ''The 
Constitution  of  the  state  relative  to  Acta 
of  the  Legislature,  is  the  paramount  or  su- 
preme law.  That,  when  the  two  conflict, 
the  Acts  of  the  Legislature  must  yield  as 
utterly  void.  That  it  is  the  duty  of  the 
courts,  in  every  case  arising  before  them  for 
decision,  to  decide  and  declare  the  law  gov- 
erning the  case.  The  duty  of  the  courts  to 
give  construction  to  laws,  and  to  declare  void 
or  disregard,  because  not  law,  those  legisla- 
tive Acts  in  conflict  with  the  Constitution, 
grows,  of  necessity,  out  of  the  other  duty 
of  declaring  what  the  law  is."  Campbell 
V.  DwigginSy  88  Ind.  478;  Cooley,  Const. 
Lim.  46.  In  Prouty  v.  8tof>er,  11  Kan.  285, 
Mr,  Justice  Brewer,  spending  for  the  court, 
said:  ** Three  questions  are  presented,  two 
of  which,  at  least,  must  be  decided  in  favor 
of  the  plaintiff  before  he  will  be  entitled  to 
the  relief  sought :  First.  Could  a  majority 
of  members  present  in  the  joint  session,  and 
voting,  elect,  or  did  it  require  a  majority  of 
all  the  members  elected  to  the  two  Houses? 
Second.  Did  the  House  of  Representatives 
consist  of  more  than  ninety  members?  Third. 
Can  this  court  look  back  of  the  flnal  declara- 
tion of  the  result  by  the  joint  convention,  to 
see  whether,  upon  either  of  the  votes,  any  one 
other  than  the  one  declared  elected  was  in 
fact  elected?  These  questions,  as  can  readily 
be  seen,  are,  so  far  as  this  court  is  concerned, 
of  a  delicate  nature,  for  they  concern  the  reg- 
ularity of  the  proceedings  of  the  legislative 
branch  of  the  government ;  and  the.v  are  also 
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questions  of  great  momeDt,  for  the^  involye 
tlie  rigbtfulness  of  the  organization  of  at 
least  one  body  of  the  Legislature."  In  that 
case  this  court  decided :  **  Where  the  Legis- 
lature is  made  an  electoral  body,  and  a  pro- 
ceeding is  had  to  contest  the  validity  of  an 
election  by  such  body,  the  courts  are  not 
precluded  by  the  action  of  the  House  in  ad- 
mitting members  from  inquiring  into  the 
legality  of  certain  representative  districts, 
and  the  rights  of  the  members  from  those  dis- 
tricts to  vote  at  such  election." 

But  it  is  claimed  that  the  Douglass  House 
has  been  destroyed,  ousted,  or  dissolved  by 
the  recognition  of  the  Dunsmore  House  from 
the  governor  and  the  Senate.  The  governor 
did  not  recognize  the  Dunsmore  House  until 
January  12th,  the  third  day  of  the  session ; 
and  the  Senate  did  not  formally  recognize  the 
Dunsmore  House  until  the  14th  day  of  Jan- 
uary, the  fifth  day  of  the  session.  It  is  true 
that  it  appears  the  secretary  of  the  Senate 
w^nt  to  the  Dunsmore  House  and  presented 
communications  before  that  date,  but  he  ex- 
plains that  it  was  not  bv  order  of  the  Sen- 
ate, but  because  some  of  the  senators  asked 
him  to  do  so.  The  conclusion  we  have 
reached  is  that,  taking  the  journals  before 
us,  the  House  that  the  governor  recognized 
coDsisted  of  58  members, — ^not  a  constitu- 
tional quorum,  not  a  constitutional  majority ; 
the  House  that  the  Senate  recognized  con- 
sisted of  58  members, — not  a  constitutional 
quorum,  not  a  constitutional  majority.  It 
has  been  said  that  as  the  governor  must  act 
in  this  matter,  that  as  the  Senate  must  act  in 
this  matter,  should  not  their  actions  be  final 
and  concl  usi  ve  ?  That  seems  to  be  one  theory. 
If  that  is  the  correct  view,  the  court's  con- 
nection with  the  case  would  be  very  brief. 
Ail  we  would  have  to  do  would  be  to  ask : 
•*  What  did  the  governor  do?  What  did  the 
Senate  do?"  We  admit  that  for  certain  pur- 
poses recognition  from  the  governor  should 
be  considered.  We  admit  that  for  certain 
purposes  recognition  from  the  Senate  should 
be  considered.  All  departments  of  the  gov- 
ernment should  pay  all  proper  respect  to  the 
Acts  of  al  1  other  departments.  The  governor, 
overwhelmed  with  business,  perplexed  with 
the  duties  surrounding  him,  not  having  time 
to  investigate,  recognizes  a  body  which  is 
not  a  constitutional  body.  The  Senate  passed 
a  resolution  to  investigate,  but,  examining 
the  journal,  I  cannot  find  any  report  upon 
that  resolution.  It  recognizes  a  body  not  a 
constitutional  body.  Is  such  a  recognition 
final?  Is  it  conclusive?  Does  it  bind  this 
court?  Is  the  end  of  the  duty  of  this  court 
to  simply  inquire  what  are  the  records  in  the 
office  of  the  governor  and  the  state  Senate? 

We  admit  that,  if  after  such  recognition, 
the  Douglass  House  had  voluntarily  aeparted 
from  their  room,  and  gone  their  several  ways 
to  their  homes,  and  the  58  members  had  in- 
creased its  membership  in  any  way  it  pleased, 
by  lawyers,  by  doctors,  by  anybody,  and  they 
had  gone  on  and  continued  business  without 
interference  and  without  challenge,  such  rec- 
ognition would  have  some  weight.  But  that 
is  not  the  case  presented  here. 

On  January  18th  Senator  Baker  presented 
to  the  state  filenate,  of  which  he  is  a  member, 
19L.ILA* 


the  following  protest  of  himself  and  thirteen, 
other  members,  and  asked  to  have  it  spread 
upon  the  journal :  **  Whereas,  at  the  general 
election  held  in  the  state  of  Kansas  on  the  8tlk 
day  of  November,  1892,  there  were  chosea 
by  the  electors,  participating  therein,  125  cer- 
tain members  of  the  Ilouse  of  Representa- 
tives of  the  state,  each  of  whom  received  a. 
plurality  of  the  votes  cast  in  their  respective 
districts;  that  certificates  thereof  from  the- 
county  clerks  of  the  districts,  certifying  that, 
upon  a  canvass  duly  and  legally  made  in 
their  respective  districts,  said  certain  125- 
representatives  received  certain  votes,  were 
filed  with  the  secretary  of  state,  as  provided 
b^  law ;  that  the  state  board  of  canvassers  of 
Kansas,  as  provided  by  law,  duly  met  on 
November  28th,  1892,  canvassed  the  returns, 
and  determined  that  said  125  certain  person* 
had  been  duly  elected  to  the  ofiice  of  repre- 
sentative in  Uieir  respective  districts,  and  a. 
record  was  made  of  such  determination  by 
said  board,  and  is  now  in  the  custody  of  the 
secretary  of  state  of  Kansas ;  that  after  mak- 
ing said  full  and  complete  canvass  of  said 
returns,  and  having  fully  and  completely 
discharged  its  duties  according  to  law,  said 
state  board  of  canvassers,  on  December  1st, 
1892,  adjourned  tine  die;  that,  after  said  ad- 
journment, the  secretary  of  state,  who  wa» 
ex  officio  a  member  of  said  board,  issued  certi- 
ficates of  election  to  those  ascertained  by  said 
canvass  to  have  been  elected  members  of  said 
House  of  Representatives.  And  whereas,  o& 
Wednesday,  January  4th,  1893,  the  Supreme 
Court  of  Kansas,  the  same  being  the  highest 
judicial  tribunal  in  the  state,  in  an  action 
then  and  therein  pending,  wherein  one  Joseph 
Rosenthal  was  relator  and  the  state  board  of 
canvassers  was  respondent,  after  carefully 
considering  said  case,  decided  that  after  the 
state  board  of  canvassers  had  once  convened 
and  duly  canvassed  the  returns  of  all  the 
votes  before  them  and  on  file  in  the  office  of 
the  secretary  of  state  aforesaid,  and  had  fully 
and  completely  discharged  its  duties,  and  had 
adjourned  sinA  dU,  that  the  state  board  of 
canvassers  could  not  on  its  own  order  recon- 
vene for  the  purpose  of  making  any  different 
or  further  canvass  of  said  returns,  and  that 
the  court  had  no  power  or  authoritv,  under 
the  statutes,  to  oraer  the  state  board  of  can- 
vassers to  meet  and  further  canvass  the  re- 
turns, so  that  other  and  different  certificates 
of  election  might  be  issued,  or  for  any  other 
purpose.  And  whereas,  on  Tuesday,  January 
10,  1898,  at  the  time  appointed  by  law  for 
the  assembling  and  organization  of  the  state 
Senate  and  the  House  of  Representatives  of 
the  state  of  Kansas,  that  said  certain  125  per- 
sons, excepting  Mr.  A.  W.  Stubbs,  the  Re- 
Sublican  opponent  of  said  Rosenthal,  who 
eclined  to  meet  and  act,  met  in  representa- 
tive hall,  in  the  state  house,  atTopeka,  Kan. ; 
that  upon  a  call  of  the  roll  prepared  by  the 
secretary  of  state  of  the  state  of  JBIansas,  con- 
taining a  list  of  all  those  holding  certiflcatee 
of  election,  according  to  the  determination 
of  the  state  board  of  canvassers,  it  was  ascer- 
tained that  said  125  persons,  excepting  said 
Stubbs,  were  present  at  said  time  and  place, 
and  thereupon  each  of  said  persons,  to  the 
number  of  64,  whose  names  are  hereinaftet 
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mt  forth,  took  tlie  oatli  of  office  required  by 
the  CoD&litutioQ  ana  laws  of  the  state  of 
Kanaae,  and  duly  qualified  as  representatives 
of  said  state ;  that  thereafter  said  64  proceeded 
to  organize  by  the  election  of  a  temporary 
speaker,  and.  after  a  temporary  organization 
had  been  effected,  not  only  said  o4,  but  at 
least  three  others,  recognized  the  organiza- 
tion ;  and  said  64  participated  in  the  election 
of  a  speaker  for  said  House  of  Representa- 
tives; and  that  64,  being  a  legal  majority  of 
all  those  holding  certificates  as  aforesaid, 
voted  for  and  elected  the  Hon.  Qeo.  L.  Doug- 
lass, as  speaker  of  said  House  of  Representa- 
tives, the  names,  numbers  of  district,  and 
politics  of  those  participating  in  the  election 
of  Speaker  Douglass  being  as  follows,  to  wi^ . 
[Here  the  districts  and  names,  etc.,  were 
copied.]  And  whereas,  notwithstanding  the 
above  and  foregoing  facts,  other  persons  of 
the  said  12^,  and' independent  of  said  64,  to- 
other with  some  persons,  not  holding  cer- 
tificates of  election  of  said  state  bosuxi  of 
Kansas,  participated  in  selecting  one  J.  M. 
Dunsmore  as  a  pretended  speaker,  in  viola- 
tion of  both  statute  and  parliamentary  law : 
Now,  therefore,  we,  the  undersigned,  being 
members  of  this  Senate,  in  the  name  of  law, 
order,  decency,  and  constitutional  govern- 
ment, the  gooa  name  and  credit  of  the  state 
of  Kansas,  most  emphatically  protest  and 
object  to  recognizing  the  alleged  House  of 
Representatives  presided  over  by  said  Duns- 
more  as  a  lawful  body.  Lucien  Baker. 
Milton  Brown.  D.  Mc  Taggart.  S.  T.  Dan- 
ner.  W.  A.  Morgan.  James  D.  William- 
8on.  H.  F.  Robbins.  E.  T.  Metcalf.  8. 
O.  Thacher.  Jno.  0.  Carpenter.  K.  E. 
Willcockson.  W.  E.  Sterne.  J.  W.  Parker. 
Chas.  F.  Scott." 

Senator  Taylor  presented  the  following  pro- 
test, and  asked  that  it  be  spread  upon  the 
journal  of  the  Senate:  *'To  the  president 
of  the  Senate:  I  hereby  formally  protest 
against  the  recognition  of  the  alleged  secre- 
tsjy  of  the  House,  now  claiming  recognition 
on  this  floor,  because  it  virtually  decides 
the  most  important  question  that  ever  came 
before  this  Senate  without  investigation  and 
without  debate.    Edwin  Taylor." 

Senator  O'Bryan  presented  the  following 
protest,  and  asked  that  it  be  spread  upon  the 
journal  of  the  Senate:  **I.  Ed.  O' Bryan, 
senator  from  the  29th  senatorial  district,  do 
hereby  enter  my  protest  against  the  action 
of  the  president  of  this  body  in  recognizing 
Ben.  C.  Rich  as  chief  clerk  of  a  House  of 
Representatives  of  the  state  of  Kansas,  as  I 
believe  the  said  House  of  Representatives  to 
be  illegally  organized,  and  is  not  the  legal 
body,  and  should  not  be  recognized.  Ed. 
O'Biyan." 

Subsequently  Senator  Brown  filed  a  further 
protest  in  the  state  Senate,  which  concluded 
as  follows:  "To  recognize  the  Dunsmore 
House  will  be  to  defeat  needed  legislation, 
as  that  House  is  illegal  and  unconstitu- 
tional." 

On  January  14th  Senator  Parker  filed  a  pro- 
test in  the  state  Senate  against  recognizing 
Mr.  Rich  as  chief  clerk  and  Hon.  J.  M 
Dunsmore  as  speaker.  On  the  same  day, 
Senator  Baker,  with  13  of  his  associates,  also 
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filed  a  furtlier  protest  in  the  starte  Senate, 
which,  among  other  things,  suited:  **  It  will 
not,  nor  can  it  be,  deniS  that  on  the  10th 
day  of  this  month,  at  12  o'clock  noon,  being 
the  usual  hour  for  organization  of  the  Leg- 
islature of  Kansas,  tuere  assembled  in  the 
hall  of  the  House  of  Representatives  64  per- 
sons, constituting  a  constitutional  majority 
of  such  House,  each  holding  from  the  state 
board  of  canvassers  a  duly  authenticated  cer- 
tificate of  election  issued  by  such  board ;  nor 
can  it  be  denied  that  then  and  there,  in  a 
lawful  and  regular  manner,  these  64  members 
organized  the  House  of  Representatives,  by 
the  election  of  Gtorge  L.  Douglass  as  speaker, 
and  the  choice  of  the  other  usual  aud  neces- 
sary officers.  It  is  also  a  fact  that,  prior  to 
that  time,  the  Supreme  Court  of  the  state  of 
Kansas  had,  in  a  proper  case  before  it,  de- 
cided that  no  person  not  holding  a  certificate 
of  election  was  entitled  to  participate  in  the 
organization  of  the  House  of  Representatives. 
At  the  same  time  there  assembled  in  the  halt 
58  persons,  each  holding  a  certificate  of  elec- 
tion, who  withdrew  anaseparated  themselves 
from  the  majority  of  the  House  above  men- 
tioned, and  refused  to  and  did  not  participate 
in  the  proceedings  of  the  organization. 
Thereupon  thene  58  persons,  being  a  minority 
of  the  House  of  Representatives,  unlawfully 
introduced  among  their  own  number  10  per- 
sons who  held  no  certificates  of  election,  and 
who  were  defeated  at  the  polls  in  opposition 
to  10  of  those  constituting  the  majority. 
The  minority  of  the  Legislature  then  assumed 
to  produce  and  have  qualified  these  10  per- 
sons as  members,  and,  in  connection  with 
them,  assumed  and  pretended  to  organize  the 
House  of  Representatives.  The  names  of 
these  persons  unlawfully  introduced  as  mem- 
bers, and  the  majorities  by  which  they  vvere 
respectively  defeated,  is  hereto  appended : 
J.  W.  Howard,  beaten  by  1,050  votes ;  D.  M. 
Howard,  (Shawnee,)  beaten  by  444  votes; 
Ed.  Shell abarger,  beaten  by  193  votes;  V. 
Gleason,  beaten  by  26  votes ;  W.  H.  White, 
beaten  by  8  votes ;  H.  Hellstrom,  beaten  by 
8  votes ;  J.  N.  Goodwin,  beaten  by  5  votes ; 
F.  B.  Brown,  beaten  by  42  votes ;  John  Mor- 
rison, beaten  by  15  votes:  O.  M.  Rice, 
against  whom  a  tie  was  decided  in  accordance 
with  the  law.  That  thereupon  these  58  per- 
sons, acting  together  with  the  10  persons  who 
then  and  there  respectively  usurped  the  offices 
of  representatives,  without  any  form  of  trial 
or  right  thereto,  or  without  submitting  their 
claims  of  right  to  any  tribunal,  then  and 
there  unlawfully  pretended  to  organize  them- 
selves as  the  House  of  Representatives  of  the 
state  of  Kansas,  and  from  that  time  up  to  the 
present  the  revolutionary  body  so  organized 
has  riotously  and  tumultuously  seized  and 
held  the  hall  of  the  House  of  Representatives, 
and  has  obstructed  the  lawfully  organized 
House  of  Representatives  in  the  transaction 
of  any  business." 

Senator  Taylor  followed  with  a  protest  of 
his  own,  which  stated,  among  other  things, 
that  "previous  to  such  organizatioti  it  ap- 

Eears  clear  to  me  that  no  person  or  persons, 
owever  connected,  have  the  right  or  the 
power  to  say  that  certain  persons  holding 
certificates  are  not  elected,  and  certain  other 
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persons  not  holding  certificates  are  elected. 
No  matter  how  great  a  wrung  may  have  been 
done  to  any  indiyidual  by  means  of  the  mis- 
taken or  fraudulent  issuance  of  a  certificate 
of  election,  a  greater  wrong  would  inure  to 
society  itself  if  the  contestee  or  his  friends, 
acting  not  as  a  legally  constituted  tribunal, 
were  themselves,  in  aavance  of  organization, 
to  pass  upon  the  Issues  joined,  and  set  such 
certificates  aside  without  due  process  of  law. 
To  whatever  extent  such  irregular  proceed- 
ings are  countenanced  or  encourai^ed,  to  that 
extent  the  orderly  course  of  society  is  Jeopar- 
dized. The  forms  of  law  are  a  part  of  the 
law,  and  it  appears  clear  to  me  that,  if  the 
forms  of  law  had  been  adhered  to  in  the  or- 
ganization of  this  House  of  Representatives, 
there  would  be  no  question  as  to  who  consti- 
tuted its  membership.  It  may  be  that  strict 
justice  would  have  seated  these  contestants, 
hut  the  injustice  of  irregular  wavs  of  getting 
at  justice  would  be  intolerable.  ' 

Thereupon  the  following  protest  was  pre- 
sented to  the  state  Senate :  ''I,  W.  P.  Dil- 
lard,  senator  from  the  eight  district,  do 
hereby  protest  against  the  action  of  the  Sen- 
ate this  14th  day  of  January,  1898,  in  pass- 
ing the  resolution  called  'House  Concurrent 
Resolution  No.  1, '  and  for  the  reason  that  I 
am  satisfied  that  said  resolution  was  not 
passed  and  transmitted  to  the  Senate  by  a 
legally  constituted  or  constitutionally  organ- 
ized House  of  Representatives.  W.  P.  Dil- 
lard,  Senator." 

All  of  these  protests  appear  in  the  journal 
of  the  state  Senate  presented  in  evidence  on 
the  part  of  the  petitioner.  Senators  Taylor, 
0*Bryan,  and  Dillard,  who  filed  the  forego- 
ing protests,  are  not  Republicans,  and  were 
not  elected  as  Republicans.  Thev  are  not 
members  of  the  minority  party  of  the  Senate, 
or  of  the  malority  party  of  the  House,  pre- 
sided over  bv  Hon.  George  L.  Douflass. 
The  journal  of  the  Dous^Iass  House  also  shows 
that  on  January  10th,  before  any  recognition 
of  the  Dunsmore  House,  a  committee,  ap- 
pointed to  prepare  a  written  address  from  the 
members  oi  the  Douglass  House  to  the  gov- 
ernor, called  upon  and  presented  the  same 
to  him.  This  was  signed  by  64  members  of 
the  House  of  Representatives  having  certifi- 
cates of  election,  setting  forth  the  organiza- 
tion and  officers  of  the  Douglass  House,  and 
askine  recognition.  The  members  of  that 
committee  were  Hon.  W.  M.  Glenn,  Hon.  C. 
£.  Lobdell,  and  Hon.  J.  E.  Cubbison.  Sub- 
sequently, and  before  any  recognition  of  any 
house,  the  Douglass  House  appointed  a  spe- 
cial committee  to  prepare  an  address  to  the 
fovemor,  which  was  presented  in  writing  to 
im.  That  committee  consisted  of  Hon.  E. 
W.  Hoch,  Hon.  J.  B.  Remington,  Hon.  J. 
K.  Cubbison,  Hon.  James  A.  Troutman,  and 
Hon.  C.  E.  Lobdell.  The  address  was  signed 
by  64  members  of  the  House  of  Representa- 
tives, having  certificates  of  election,  and  con- 
cluded as  follows :  ""  We  therefore,  in  behalf 
of  the  people  of  Uie  state  of  Kansas,  and  on 
behalf  of  the  good  name  and  credit  of  our 
state,  and  in  the  name  of  law,  order,  decency, 
and  good  government,  call  upon  you,  as  the 

S>vemor  of  the  state  of  Kansas,  to  recognize 
e  Hon.  George  L.  Douglass  as  the  legal  and  I 
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qualified  speaker  of  the  House  of  Hepresentn- 
tives  of  the  state  of  Kansas,  and  ask  that  the 
protection  of  the  law  be  thrown  around  him 
in  exercising  the  duties  of  his  oflice.  M  a 
present  to  your  excellency  this  memorial,  be- 
cause we  believe  it  to  be  our  duty  that  the 
governor  and  the  cood  people  of  the  state 
sliould  be  informed  of  the  true  condition  of 
affairs  now  existing  in  the  hall  of  the  House 
of  Representatives,  and  be  informed  of  the  il- 
legal and  revolutionaiT  actions  of  a  portion 
of  our  follow  citizens. "  The  state  Senate  has 
40  members.  At  the  time  of  these  protests, 
one  John  M.  Price,  a  Republican,  was  ab- 
sent. The  House  of  Representatives  has  125. 
Therefore  it  appears  from  the  journals  of  the 
Senate  and  House  of  Representatives  that  17 
senators  having  certificates  of  election,  and  64 
members  having  certificates  of  election,  mak- 
ing a  total  of  81  members,  objected  to  recog- 
nizing the  Dunsmore  House  as  the  House  of 
Representatives,  and  subsequently,  on  Janu- 
ary 12,  1898,  with  the  64  members  of  the 
Douglsss  House  having  certificates  of  elec- 
tion, two  others,  Hon.  Stephen  Meagher  and 
Hon.  T.  G.  Chambers,  also  having  certifi- 
cates of  election,,  and  Hon.  Joseph  Rosenthal, 
admitted  bv  motion  in  the  Douglass  House, 
united,  making  in  all,  with  the  Senate  pro- 
testing members,  84  members,  being  more 
than  a  majority  of  the  entire  membership  of 
the  Legislature,  including  all  the  members 
of  the  Senate  and  House,  as  opposed  to  the 
recognition  of  the  Dunsmore  House  as  the 
House  of  Representatives.  We  refer  to  these 
matters  in  the  journals  as  showing  the  vig- 
orous opposition  of  the  members  of  the  Leg- 
islature to  the  recognition  of  the  Dunsmore 
House,  and  the  official  and  public  challenges 
to  which  that  House  was  incessantly  and  con- 
tinuously subjected.  The  Constitution  or- 
dains, as  before  stated,  that  it  takes  a  major- 
ity of  each  House  to  constitute  a  quorum« 
If  58  members — a  minority  of  the  House— 
with  lawful  certificates,  acting  with  10  men 
who  have  not  any  credentials,  but  who  claim 
that  they  were  really  elected,  may,  before 
or  after  an  organization,  go  behind  the  writ- 
ten credentials  or  prima  facie  title  of  the 
members  duly  declared  elected  to  make  up  a 
quorum  or  house,  then  a  dozen  menibers,  or 
any  number  less  than  a  quorum,  can  do  the 
same  thing,  and  it  would  be  impossible  to 
organize  or  conduct  a  free  legislative  gov- 
ernment according:  to  constitutional  or  or- 
derly methods.  Any  person  can  set  up  the 
claim  that  he  has  been  elected  to  the  House, 
regardless  of  the  truth  of  the  matter ;  and  if 
a  certificate  of  election  does  not  clothe  the 
person  who  receives  it  with  the  lawful  and 
rightful  authority  to  act  as  a  member,  sub- 
ject only  to  the  judgment  of  the  House  after 
there  is  an  organization  of  the  members  hav- 
ing certificates  into  an  actual  and  acting 
House,  the  organization  and  control  of  the 
House  must  be  in  the  hands  of  those  who,  by 
physical  force,  have  the  superior  power  to 
seat  themselves  as  members,  whether  elected 
or  not.  The  ballots,  the  votes,  the  returns, 
the  certificates  in  such  a  case,  would  count 
for  naught.  The  governor  cannot  recognize 
as  a  House  a  body  which  has  no  quorum, 
which  is  not  a  constitutional  House.    Tha 
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governor  canTiot  create  a  House  out.  of  an  un- 
organized or  uucoubtiiutional  body,  at  his 
own  will.  He  cannot  abolish  or  destroy  by 
bis  order  any  legal  or  constitutional  House 
of  Eepresentatives.  The  Senate  cannot  create 
or  abolish  a  House  of  Representatives.  It 
cannot  recognize  an  unorganized  or  an  uncon- 
stitutional Dody  as  a  legal  or  constitutional 
House.  Neither  can  the  governor  and  the 
Senate  together  create,  at  their  own  will,  a 
legal  or  constitutional  House.  Neither  can 
they  both  abolish  or  destroy  a  legal  or  con- 
stitutional House.  The  House  of  Represent- 
atives is  a  body  authorized  by  the  Constitu- 
tion of  the  state,  and  for  certain  purposes  is 
independent  and  separate  from  the  Senate  or 
the  governor.  Each  House  keeps  and  pub- 
lishes its  own  journal ;  each  House  establishes 
its  own  rules;  and  each  House  is  the  judge 
of  the  elections,  returns,  and  qualifications 
of  its  own  members.  The  legislative  power 
of  this  state  is  vested  in  a  House  of  Represent- 
atives and  Senate,  not  in  the  governor  and 
Senate  alone. 

Bat,  again,  it  is  claimed  that  the  Duns- 
more  House  has  become  a  de^fcuito  Houite  by 
the  recognition  from  the  Senate,  the  govern- 
or, the  executive  officers,  and  others.  As  has 
already  been  said,  if  the  House  known  as 
the  **Dunsmore  House"  had  full  and  unlim- 
ited possession  of  the  hall  of  representatives, 
and  the  rival  party  had  ceased  its  existence, 
the  question  of  a  de  Jacto  Legislature  would 
have  strong  force  in  this  case.  There  often 
comes  a  time  in  the  conduct  of  all  bodies  and 
officers  when,  on  account  of  public  interests, 
irregularities,  and  even  wrongs,  are  cured. 
There  comes  a  time  when  usurpation  is  suc- 
cessful. There  comes  a  time  when  revolution 
is  accomplished,  and  must  be  recognized. 
But  a  de}aeto  House,  a  de  facto  government, 
usurpation  of  power,  and  unlawful  methods 
are  not  accepted,  if  a  constitutional  House, 
a  constitutional  government,  rightful  author- 
ity, and  legal  methods  are  existing,  transact- 
ing business,  as  against  defective,  irregular, 
unwarranted  acts,  and  unconstitutional  exer- 
cise of  power.  But  here  is  a  valid  and  con- 
stitutional House  attempting  to  carry  on  busi- 
ness. Every  day  of  its  session,  so  far  as  its 
journals  show,  the  Douglass  House  chal- 
lenged the  rightfulness  of  the  Dunsmore 
House.  It  challenged  the  action  of  the  gov- 
ernor. It  challenged  the  action  of  the  state 
Senate.  And  the  veiy  first  act  of  the  Senate 
and  the  Dunsmore  House  was  seized  by  a 
court  of  this  state,  and  throttled  out  of  ex- 
istence. Although  the  temporary  order  of  in- 
junction was  made  b^  the  district  court  of 
Shawnee  county,  until  it  is  reversed  or  va- 
cated by  proper  proceedings  in  this  court  it 
is  as  valid  and  binding?  between  the  parties 
as  the  order  of  the  supreme  court  of  the  state. 
This  court  must  take  knowledge  of  all  the 
usual  and  ordinary  incidents  which  are  trans- 
acted around  it,  and  it  is  unnecessary  to  say 
that  the  challenge  has  been  so  successful  that 
various  bodies  have  divided  upon  this  ques- 
tion, and  there  has  been  no  acquiescence  and 
no  general  agreement  amongtbe  people  that 
the'^Dunsmore  House  is  the  House  of  Repre- 
sentatives. ''An  officer  de  )a>cto  must  be  in 
the  actual  possession  of  the  office,  and  have 
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the  same  under  his  control.  If  the  officer  ds 
jure  is  in  possession  of  the  ofilce,— if  th£  of- 
ficer dejure  is  also  the  officer  defacto^ — then 
no  other  person  can  be  an  officer  de  facto  for 
that  office.  Two  persons  cannot  be  officers 
d^ facto  for  the  same  office  at  the  same  time. " 
McGahon  ▼.  LeavefM/oortk  County  Ccmrs.  8 
Kan.  438.  This  court  subsequently  reaf- 
firmed this  rule  in  the  case  of  Braidy  v. 
Tlieritt,  17  Kan.  468,  using  the  following 
language :  *^  We  have  already  held  that  two 
p>er8ons  cannot  be  officers  defactj  for  the  same 
office  at  the  same  time. "  McCalum  v.  Leaven* 
worth  County  Oomrs.  supra.  Practically  it 
was  again  stated  in  the  case  of  State  v.  JJur- 
kee,  12  Ean.  309.  The  Supreme  Court  of 
Nevada,  in  the  case  of  Btate  v.  Etoeeom,  re- 
ported in  19  Nev.  812,  states  the  rule  in  this 
way :  ''If  an  office  is  filled,  and  the  duties 
pertaining  thereto  are  performed  by  the  officer 
de  jure,  another  person,  although  claiming 
the  office  under  color  of  title,  cannot  become 
an  officer  (20 ^aeto."  Leonard,  J.,  in  deliver- 
ing the  opinion  of  the  court  in  the  above  case, 
uses  the  following  language :  **  The  princi- 
pal ground  urged  hy  relator  in  support  of 
his  petition  is  that  Harris  and  others  were 
the  de  facto  board,  and  that  their  acts  as  such 
were  good  and  binding  in  law  as  to  the  pub- 
lic and  third  parties.  The  general  principle 
stated  by  counsel  for  relator,  that,  as  to  the 
public  and  third  parties,  the  acts  of  de  facto 
officers  are  binding,  is  well  settled  and  ad- 
mitted. .  .  .  There  were  two  boards, 
each  claiming  that  the  other  was  unlawful, 
each  urging  and  maintaining  the  validity  of 
its  own  acts,  each  proceeding  as  though  the 
other  did  not  exist  in  the  matter  of  employ- 
ing teachers,  etc.  .  .  .  It  is  undoubtedly 
true,  as  claimed  by  counsel  for  relator,  that 
the  new  trustees  would  have  become  a  de 
facto  board  if  the  old  ones  bad  not  acted  as 
such;  but,  since  they  did  as  above  stated, 
were  they  not  the  de  facto  board  ?  Two  phys- 
ical bodies  cannot  occupy  the  same  place  at 
the  same  time,  and  two  persons  cannot  be 
officers  de  facto  for  the  same  office  at  the  same 
time.  If  the  office  is  filled,  and  the  duties  ap- 
pertaining thereto  are  performed  by  an  officer 
de  jure,  another  person,  although  claim- 
ing the  office  under  color  of  title,  cannot  be- 
come an  officer  defado, "  McCalkan  v.  Leaven- 
toorth  County  Coiare,  8  Ean.  441 ;  Boardman 
V.  HaUiday,  10  Paige,  282,  4  L.  ed.  957; 
Morgan  v.  QtJMckenbutk,  22  Barb.  80;  Cohn 
V.  Beal,  61  Miss.  899.  In  Boardman  v.  Hal- 
liday,  supra,  the  court  held :  **  Where  there  is 
but  one  office,  there  cannot  be  one  officer  de 
jure  and  another  officer  de  facto  in  possession 
of  the  office  at  the  same  time."  The  Doug- 
lass House  is  the  body  or  House  dejure;  is  in 
possession  of  the  office;  is  in  possession  of 
the  hall,— at  least,  it  is  holding  its  sessions 
and  transacting  its  business  in  represent- 
ative hall.  Then  the  other  body,  the  Duns- 
more House, — the  minority,  the  so-called 
"De  Facto  House,"— has  not  the  exclusive 
possession  of  the  hall ;  has  not  the  exclusive 
possession  of  the  office ;  and  has  not  ousted, 
destroyed,  or  dissolved  the  Douglass  House. 
We  are  referred  to  two  cases  from  Geor- 
gia,— Gormley  ▼.  Taylor,  44  Ga.  76,  and  Jfo- 
con  d  A,  B.  Co.  v.  Little,  46  Qa.  870.     In 
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both  of  these  cases  tlic  prtncfpal  question  for 
decision  was  as  to  tlie  validity  of  Acts  of  the 
General  Assembly  of  Georgia  under  a  section 
of  the  Constitution  of  that  state,  which  pro- 
vides that  ''no  session  of  the  General  As- 
sembly, after  the  second  under  this  Consti- 
tution, shall  continue  longer  than  forty  days, 
unless  prolonged  by  a  vote  of  two  thirds  of 
each  branch  thereof."  Both  decisions  were 
rendered  by  a  divided  court,  but  in  neither 
case  were  there  two  rival  Legislatures  or 
Houses  in  dispute.  If  we  had  a  case  like 
Macon  <k  A.  S,  Oo.  v.  Little  before  us,  the 
question  of  a  d^  facto  law  would  be  very 
strong.  After  going  over  all  the  matters 
connected  with  it,  the  court,  among  other 
things,  says:  ''In  this  case  there  was  a  hot 
dispute  over  the  matter.  Men  honestlv  dif- 
fered as  to  the  truth  of  the  case,  and  the  de- 
cision was  made.  It  has  been  acted  upon  for 
two  years  by  the  people,  by  the  executive, 
and  by  this  court,  until  it  has  become  an  ac- 
complished fact."  45  Ga.  870.  Whenever 
an  Act  of  the  Legislature  is  brought  into 
this  court,  which  is  not  a  violation  of  the 
Constitution,  which  has  been  acted  upon  by 
the  people  of  the  state  for  two  years,  and 
which  has  l>een  acted  upon  by  this  court  as  a 
completed  and  binding  enactment,  a  de  facto 
law  may  come  into  existence.  When  such 
a  case  comes,  we  will  decide.  But  there  is 
no  such  case  presented  by  the  Journals. 
There  is  no  such  case  presented  by  the  argu- 
ment. There  is  no  such  case  for  us  to  pass 
upon.  The  Dunsmore  House  never  had  but 
68  constitutional  members.  It  never  had  the 
legal  power  to  create  anv  more  members. 
It  therefore  never  had  the  legal  power  to  en- 
large its  existence.  So  long  as  there  is  a 
le^l  and  constitutional  House  of  Represent- 
atives carrying  on  business  in  the  identical 
hall  where  it  is  usual  and  customary  for  its 
business  to  be  transacted,  it  seems  to  us  that 
this  question  of  n  dsfa^cto  House  of  Represent- 
atives has  not  arisen  to  that  dignitv  or  ac- 
S[uiescenoe  worthy  of  serious  consideration, 
s  it  possible  that  a  body  consisting  of  less 
than  a  quorum— less  than  a  majority— can  be 
a  constitutional  House  of  Representatives  un- 
der any  circumstances,  whether  by  recogni- 
tion or  otherwise?  It  is  necessary  that  a  ma- 
jority of  members  elected  to  each  House, 
voting  in  the  affirmative,  shall  be  necessary 
to  pass  any  bill  or  Joint  rule.  No  act  not 
having  received  a  constitutional  majority  of 
the  votes  of  the  members  of  the  House  can 
ever  become  a  law.  It  is  immaterial  what 
the  Senate  may  do,  what  the  governor  may 
do.  A  constitutional  majority  of  the  votes 
of  the  House  of  Representatives  is  necessary 
for  legislative  action  in  anv  case.  In  the 
case  01  ^aU  v.  Ford  County  Comrs.^  12  Ean. 
441,  it  was  ruled  that  "  where  tbe  Legislature 
has  seemin^l^  recognized  the  existence  of  a 
county  organization  of  a  certain  county  by 
passing  an  Act  providing  for  the  holding  of 
terms  of  the  district  court  therein,  but  where 
such  county  up  to  the  time  of  such  seeming 
recognition,  never  had  any  organization,  & 
facto  or  otherwise,  such  recognition  does  not 
nave  the  effect  to  create  an  organization." 
In  the  recent  case  of  Murpliy  v.  Moies  (R. 
I.)  25  Atl.  Rep.  977,  which  cites  the  leading 
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cases  upon  the  recognition  of  defncio  officers, 
the  law  is  thus  stated :  "  Reputation  and  ac- 
quiescence are  controlling  elements  in  de- 
termining the  validity  of  official  Acts  as 
those  of  an  officer  de  iacto,^  The  case  of 
Btatc  V.  Smith,  44  Ohio  St.  848,  has  been 
cited  to  establish  the  doctrine  that  certain 
persons  may  be  de  facto  members  of  the  House 
to  which  thev  belong,  although  not  dt  jure 
members.  That  case,  and  similar  cases  mm 
Michigan  and  other  states,  which  have  been 
cited,  nave  no  application.  There  were  not 
two  Houses  or  two  Legislatures  in  session  in 
Ohio.  In  that  case  the  Senate  was  legally 
organized,  and  for  a  time,  it  is  conceded,  a 
quorum  were  present,  and  its  journal  prop- 
erly made.  Subsequentl v  about  20  membera, 
beinff  a  majority,  left  tne  senate  chamber, 
and  It  is  asserted  that  17  members,  less  than 
a  quorum,  proceeded  to  transact  business; 
admitting  other  members,  and  continuing 
its  journal  as  showing  that  a  majority  of  the 
Senate  were  present  and  acting.  The  su- 
preme court  held,  under  the  circumstances, 
that  the  Journal  or  record  of  the  Senate  im- 
ported absolute  veritjr,  and  could  not  be  im- 
peached by  parol  testimony  tending  to  show 
Jess  that  a  quorum  were  present.  W  aether 
that  decision  would  be  ^ood  law  in  this 
state,  in  view  of  the  decision  in  BUite  v. 
Francis,  26  Ean.  724,  we  need  not  now  In- 
quire ;  but  it  is  a  different  case  than  the  one 
we  are  investigating,  because  the  Dunsmore 
House  never  legally  organized,  never  had  a 
legal  majority,  never  had  a  constitutional 
quorum,  and  therefore  never  had  a  legal 
journal  to  conclusively  import  anythinir. 
But  even  in  the  Ohio  case  the  chief  jus- 
tice vigorously  dissented,  and,  among  other 
things,  said :  "  By  the  averments  of  this  re- 
ply there  was  no  Senate, — simply  a  number 
of  its  members  wholly  without  power  to  act. 
There  was  no  Senate  Journal,  but  a  false  and 
fraudulent  pretense  of  one;  and,  for  aught 
that  appears  in  this  case,  this  pretended  Jour- 
nal might,  if  offered  in  evidence,  or  brought 
before  us,  be  relied  upon  to  establish,  in 
part,  the  facts  averred.  .  .  .  The  at- 
tempt to  sustain  the  Act  in  question  by 
the  rule  relating  to  officers  de  facto  is  a  pal- 
pable misapplication  of  a  familiar  doctrine; 
.  .  .  but  in  the  case  before  us  there  was 
not  the  slightest  color  of  authority  to  consti- 
tute the  persons  members  of  the  Senate  who 
are  relied  upon  to  give  vitality  to  the  Act 
Their  title  to  their  seats  has  never  risen 
higher  than  a  deliberate  plot  to  circumvent 
a  plain  command  of  the  Constitution.  But 
it  must  be  remembered  that  the  averment  of 
the  reply  is  that  less  than  a  quorum  (17 
members)  were  present  when  this  Act  was 
passed.  There  is  another  principle  which  is 
fatal  to  the  view  here  contenoed  for  and 
adopted  by  the  majoritv.  There  is  no  form 
of  direct  attack  upon  the  authority  of  these 
pretended  senators  to  Act  recognized  by  the 
law.  The  present  is  the  only  available  form 
of  attack  upon  their  proceedings.  Quo  war- 
rantx)  would  not  lie  to  call  in  question  their 
authoritT  to  exercise  the  functions  of  sen- 
ators. The  present  is  to  be  treated  as  a  di- 
rect attack,  for  the  reason  that  no  other  form 
of  attack  can  be  made.    The  principle  is  well 
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established  that,  where  a  direct  attack  upon 
ji  proceeding  cannot  for  any  reason  be  made, 
it  may  be  collaterally  questioned.  Vo$6  v. 
Morton,  4  Gush.  31,  50  Am.  Dec.  750,  and 
*cases  there  cited."  The  Georgia,  Ohio,  Mich- 
igan, and  other  similar  cases  are  of  the  class 
referred  to  by  McCrary  on  Elections,  (3d  ed. 
"%  517 :)  ''The  cases  in  which  the  official  acts 
or  TOtes  of  members  of  a  legislative  body 
who  are  such  de  facto,  only,  and  not  dejurs 
have  been  held  valid,  are  all  cases  in  which 
tJtere  was  no  question  as  to  the  legality  of 
the  body  in  which  they  sat. " 

From  all  that  we  have  said,  our  conclu- 
«ion  is,  and  must  imperatively  be,  that  the 
house  known  as  the  *^  Douglass  House"  is  the 
legal  and  constitutional  Bbuse  of  Representa- 
tives of  the  state  of  Kansas,  and,  bein«:  such 
House,  it  has  the  power  to  compel  witnesses 
to  appear  and  testify  before  it  or  one  of  its 
•committees  in  election  contests  arising  in 
that  body.  It  has  full  power  to  punish  for 
contempt  any  witness  who  refuses  to  appear 
when  personally  subpoBnaed  in  an  election 
contest  or  other  proper  proceeding  pending. 
It  has  also  the  power  to  protect  itself  from 
disorder,  disturbance,  or  violence.  It  has 
never  been  destroyed,  ousted,  or  dissolved 
«ince  its  organization.  It  is  a  body  or  house 
'"having  authority  to  commit."  Andenon 
T.  Dunn,  19  U.  8.  6  Wheat.  204,  5  L.  ed. 
'»42;  Bumham  v.  MbrrUmf^U  Gray,  226,  74 
Am.  Dec.  676 ;  Zfe  Falvey,!  Wis.  680 ;  People  v. 
Xeeler,  W  N.  Y.  468 ;  Rapalje,  Contempt,  §  2. 

It  has  been  8ug|[ested  that  we  should  hesi- 
tate to  give  an  opinion  in  this  case  upon  the 
legality  of  either  of  the  contending  bodies 
claiming  to  be  the  House  of  Representatives, 
because  unpleasant  complications  might  arise 
therefrom;  and  it  has  been  even  suggested 
that  the  governor  and  the  Senate  will  not  find 
their  way  clear,  after  what  has  passed,  to 
communicate  and  act  with  the  legal  House 
known  as  the  ** Douglass  House,"  and  there- 
fore, as  a  result,  that  appropriations  may 
fail ;  that  the  governor's  office,  and  all  the 
•other  departments  of  the  government,  includ- 
ing the  Judiciary  will  have  no  funds  with 
which  to  transact  public  business.  More  un- 
fortunate still,  it  has  been  suggested  that  the 
educational,  charitable,  and  penal  institu- 
tions of  the  state  will  be  closed  and  the  in- 
mates discharged  for  want  of  money  with 
which  to  operate  them.  We  trust  that  such 
will  not  be  the  result.  We  assume  that  the 
governor  of  the  state  is  honest  and  patriotic. 
We  assume  that  the  members  of  botn  Houses 
and  the  Senate  are  honest,  and  actuated  by 
worthy  motives ;  and  we  trust  that  in  the  end 
there  may  be  some  way,  as  iu  Alabama,  as 
in  Maine,  by  which  the  legal  bodies  and  the 
governor  can  act  harmoniously  and  unitedly. 
The  questions  involved  in  this  case  are  above 
partisanship.  They  concern  the  public ;  they 
•concern  the  state ;  and  partv  and  partisanship 
■should  be  whollv  disregarded  by  each  and  by 
«11.  Let  the  mistakes  of  the  past  be  cor- 
rected, and  the  unfortunate  differences  pass 
without  further  comment  Into  oblivion.  Let 
mutual  concessions  prevail,  and  then,  per- 
haps, amicable  relations  between  the  bellig- 
erent and  discordant  elements  may  be  re- 
stored. "  He  serves  his  party  best  who  serves 
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his  country  most."  The  gravity  of  the  sub- 
ject we  fully  understand.  Certainly  no  con- 
stitutional or  public  question  can  be  more 
solemn  than  that  arising  from  the  present  con- 
tention respecting  the  oreiwization  of  the 
House  of  Representatives.  While  we  deplore 
the  occasion  which  compels  us  to  hear  and 
determine  this  case,  we  feel  constrained  by 
the  imperative  command  of  the  Constitution, 
and  by  our  own  conscientious  discharge  of 
public  duty,  to  declare  these  views  irrespect- 
ive of  policy  or  expediency.  Entertaining 
the  views  we  do,  we  cannot  consent  to  rob 
the  highest  judicial  tribunal  of  this  state  of 
its  constitutional  rights ;  nor  can  we  consent 
to  exalt  the  executive  or  the  Senate  of  the  state 
above  the  demands  of  iustioe,  of  safety,  or 
thr  welfare  of  the  people. 

But  if  all  the  unfortunate  circumstances 
should  arise  which  have  been  predicted,  dis- 
astrous and  fearful  as  they  may  be,  we  believe 
the  consequences  will  be  more  unfortunate 
to  the  people  of  this  state,  and  put  all  the 
people  in  greater  peril,  if  this  court  should, 
by  a  majority  of  its  members,  declare  and 
proclaim  that  the  refusal  of  the  governor  or 
the  Senate,  or  of  both,  to  recognize  the  con- 
stitutional House  of  Representatives,  wipes 
the  House  out  of  existence,  when  it  is  at- 
tempting to  canrv  on  its  duties  in  a  legal  and 
lawful  way, — wipes  out  the  House,  and  takes 
from  the  people  its  most  popular  branch  of 
the  Legislature,  that  body  which  is  closest 
and  dearest  to  their  hearts.  In  all  history, 
at  all  times,  in  a  representative  government, 
the  lower  House,  or  the  ** popular  branch," 
as  it  is  called,  has  been  generally  regarded 
as  more  in  touch  with  the  people,  with  the 
voters,  and  titierefore  more  closely  the  repre- 
sentative of  the  people,  than  the  senatorial 
or  the  longer-term  body  of  the  Legislature. 
If  the  Senate,  consisting  of  40  members,  may, 
with  Uie  governor,  decide  by  recognition 
what  persons,  whether  elected  or  not,  are 
members  of  the  House  of  Representatives, 
and  what  body,  whether  elected  or  not,  is  the 
House  of  Representatives,  then  a  majority  of 
the  Senate,  with  the  governor,  being  only  22 
officials,  may  overthrow  the  constitutional 
House  of  Representatives,  and  abolish  126 
officials,  such  officials  being  the  members  of 
the  largest  body  or  branch  of  the  Legislative 
Assembly.  If  the  action  of  the  governor  and 
the  Senate  can  do  that  now,  then  two  years 
ago  Gov.  Humphrey  and  the  Senate,  which 
was  almost  unanimously  of  his  own  political 
party,  might  have  recognized  a  minority  of 
the  other  House,  and  with  such  recognition 
could  have  re-elected  Senator  John  J.  Ingalls 
to  the  United  States  Senate,  and  defeated 
Senator  Peffer,  and  could  have  then  carried 
on  all  business  under  the  rule  of  recognition. 
If  the  present  governor  and  Senate  may  do 
this  now,  another  governor  and  another  Sen- 
ate may  follow  the  example ;  and  hereafter, 
for  all  time,  with  the  sanction  of  this  court, 
the  Tjcgislature  will  be  composed  of  the  gov- 
ernor and  one  House,  recognizing  and  com- 
municating with  some  other  body,  whether 
lawfully  elected  or  not.  The  election  of  the 
second  bodv  will  then  be  useless,  unneces- 
sary, abortive.  Under  such  a  practice  we 
would  have  two  Houses  in  name,  but  one 
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only  in  fact» — ^the  one  subservient  to  those 
that  recognized  it,  but  not  independent,  and 
not  representing  fully  all  the  people.  Either 
we  would  have  such  an  anomalous  condition 
of  affairs,  or  else,  at  every  organization  of 
the  Legislature  or  of  either  House,  we  would 
have  at  the  capitol  of  the  state  the  clash  of 
resounding  arms,  and  the  contention  of  armed 
forces.  In  such  a  case,  force,  and  force  only, 
would  rule,  and  not  law.  At  such  a  condi- 
tion we  stand  appalled ;  and,  if  a  contrary 
doctrine  than  here  announced  be  maintained, 
such  a  condition  of  affairs  will  follow.  In 
this  country,  in  this  state,  the  law,  not  phys- 
ical force,  governs.  Loyalty  to  law  is  the 
first — paramount — duty  of  every  citizen. 

It  is  argued  on  behalf  of  the  doctrine 
eiving  the  governor  and  Senate  the  arbitrary 
determination,  beyond  Judicial  control,  as 
to  what  body  is  the  House  or  de  fado  House 
of  Representatives,  that  power  must  be 
lodged  somewhere ;  and  as  officials,  and  es- 
pecially superior  officials,  are  presumed  to 
do  their  duty,  it  is  unjust  to  apprehend 
serious  consequences  from  unusual,  fraudu- 
lent, or  illegal  methods  which  such  officers 
might  pursue.  Yet  this  rule,  so  declared, 
is  not  willingly  applied  in  the  same  argu- 
ment to  boards  of  canvassers  (who  have  been 
designated  in  contemptuous  language  as 
••returning  boards  merely,")  although  such 
boards  of  canvassers,  within  the  decisions  of 
this  court,  are  subject  to  Judicial  supervision 
and  control.  If  we  may  presume  that  of- 
ficials will  fully  perform  their  duty,  then 
such  presumption  favors  boards  of  canvassers, 
as  much  as  other  officials,  and  therefore  the 
certificate  issued  bv  such  boards,  especially 
by  a  state  board  of  canvassers,  composed  of 
state  officers,  ought  to  be  looked  upon  in  the 
first  instance  with  favor,  as  having  been  is- 
sued rightfully  and  lawfully.  It  is  incon- 
sistent and  illogical,  especially  without 
proof,  to  suppose  that  a  state  board  of  can- 
vassers, in  issuing  certificates  to  the  mem- 
bers elected  to  the  Legislature,  have  not  act- 
ed honestly,  impartially,  and  legally.  We 
commend  to  all  suggesting  that  force  or  men 
shall  rule,  rather  than  law,  the  acts  and 
words  of  the  historic  Spartan.  When  Agesi- 
laus,  a  Spartan  general,  renowned  for  all 
time,  was,  after  years  of  desperate  effort, 
upon  the  '  ery  threshold  of  success  over  his 
ancient  enemies,  the  Persians,  he  was  sud- 
denly recalled  to  Sparta,  to  the  defense  of 
that  nation  against  threatened  assault  of  new 
enemies,  but  recently  friends.  Upon  the 
instant,  he  answered,  obedient  to  call  of 
country,  and,  leaving  a  field  of  operations 
pregnant  with  victory,  he  returned,  to  meet 
the  call  of  duty.  He  sent  this  message: 
••Agesilaus  to  the  Ephori,  greeting:  We 
have  reduced  part  of  Asia,  put  the  barbarians 
to  flight,  and  made  great  preparations  for  the 
war  in  Ionia ;  but,  as  you  order  me  to  return, 
I  am  not  far  behind  this  letter,  and  would 
antici  pate  it,  i  f  possible.  I  recei  ved  the  com- 
mand, not  for  myself,  but  for  my  country 
and  its  allies.  I  know  that  a  general  does 
not  deserve  or  really  fulfill  the  duties  of 
that  name  but  when  he  suffers  himself  to  be 
guided  by  the  laws  and  the  ephori,  and 
obeys  the  magistrates."  And  by  this  obedi- 
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ence,  the  historian  declares,  he  demonstrated 
the  truth  of  what  wai  said :  *•  That  at  Sparta, 
the  laws  ruled  men,  and  not  men  the  laws.* 

In  conclusion,  speaking  for  myself  alone^ 
and  not  for  my  brothers  on  the  bench,  I  adopt 
substantially  the  language  of  Chief  Juiltc$- 
Agnew,  of  the  Supreme  Court  of  Pennsyl* 
vania,  when,  with  a  courage  and  firmness 
worthy  of  John  Hampden,  in  upholding  the 
dip^nity  and  independence  of  his  court,  he 
said:  '•On  no  ground  of  the  Constitution, 
law,  public  Justice,  state  policy,  or  sound 
reason,  can  I  discover  any  exemption  of  any 
officer  in  the  state,  high  or  low,  from  the- 
common  duty  all  citizens  owe  to  the  due  ad- 
ministration of  Justice.  I  cannot  abnegate 
a  power  intrusted  to  me  by  the  people,  and 
will  return  to  them  ray  commission,  im- 
sullied  by  any  dereliction  of  duty,  rather 
than  abase  this  court,  and  pay  obeisance  at 
the  shrine  of  unwarranted  power  or  uncon- 
stitutional authority. " 

The  petitioner  will  be  remanded. 

Johnston,  J.,  concurs. 

Allen*  t/.,  dissenting: 

At  the  time  the  decision  in  this  case  was- 
announced  I  expressed  orally  my  dissent  from 
the  conclusions  reached  by  the  majority  of 
the  court,  and  stated  some  of  the  reasons 
whidi  then  occurred  to  me  why  I  could  not 
concur  in  the  conclusions  reached  by  my 
brethren.  I  now  proceed  in  a  more  deliberate 
manner  to  consider  the  very  grave  questiou. 
involved  herein. 

There  is  no  difference  of  opinion  among  u» 
as  to  the  power  of  the  court  to  release  from 
restraint  any  person  unlawfully  restrained  of 
his  liberty,  no  matter  what  the  pretense  of 
authority  may  be.  The  principal  divergence 
of  opinion  is  as  to  the  lawful  scope  of  our 
inquiry,  and  as  to  the  rules  by  which  this- 
court  must  be  governed  in  inquiries  affectini^ 
the  integrity  of  the  legislative  department  oi 
the  state  government.  It  is  conceded  that  if 
George  L.  Douglass  was  the  speaker  of  the- 
House  of  Representatives  at  the  time  the 
warrant  under  which  the  petitioner  was  ar- 
rested was  issued,  and  in  issuing  such  war- 
rant acted  under  the  authority  of  the  House 
of  Representatives  of  this  state,  the  petitioner 
is  lawfully  in  the  custody  of  Clevenger,  and 
should  not  be  discharged  under  the  proceed- 
ings in  this  case.  That  the  court  has  au- 
thority to  inquire  into  the  legality  of  the  ar- 
rest, and  therefore  to  declare  whether  or  not 
George  L.  Douglass  is  speaker  of  the  House 
of  Representatives,  there  is  no  question  *,  but 
the  main  controversy  centers  on  the  question^ 
whether  this  court  is  bound  to  follow  the  ac- 
tion of  the  political  departments  of  the  state- 
government,  or  whether  it  may  institute  an 
inquiry  of  its  own,  and  may  decide  for  itself 
whether  Gteorge  L.  Douglass  or  J.  M.  Duns- 
more  is  speaker  of  the  House  of  Representa- 
tives. I  do  not  regard  it  as  accurate  to  say 
that  this  is  a  question  arising  between  two- 
contending  bodies,  each  claiming  to  be  th» 
House  of  Representatives,  because  each  of 
these  two  bodies  concedes  the  right  of  most 
of  the  individual  members  of  the  other  body 
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to  seats  in  the  Lcgislatare,  and  each  of  them 
retains  on  its  own  roll  of  men*bers  of  the 
Hoose  most  of  the  names  of  those  composing 
the  other  body.  The  question  presented  is  as 
to  which  of  these  two  men  is  speaker  of  the 
House.  It  is  conceded  that  but  one  man  can 
hold  the  office  of  speaker  at  a  given  time. 
Two  men  claim  to  be  both  dejure  and  dejctcto 
speaker.  While  this  court  is  lawfully  called 
upon  to  decide  whether  Qeorge  L.  Douglass 
is  in  fact  the  speaker,  the  limits  of  its  in- 
quiry and  the  rules  by  which  it  muse  be 
governed  in  determining  that  <}uc8tioi>  are 
3ie  principal  subjects  of  contention.  It  was 
conceded  on  the  argument  that  a  direct  pro- 
ceedine  could  not  be  maintained  either  by 
one  of  these  two  contending  bodies  against 
the  other  to  determine  its  right  to  exercise 
the  functions  of  the  House  of  Representa- 
tives, or  by  one  of  these  men,  who  each  claim 
to  be  the  speaker  of  the  House,  for  the  pur- 
pose of  determining  their  respective  rights 
to  the  office  of  speaker,  although  this  court 
has  undoubted  original  jurisdiction  in  action 
of  quo  warranto.  Wh^  does  this  distinction 
exist?  This  court,  at  its  present  session,  has 
been  called  on  to  determine  the  rights  of  two 
persons,  each  of  whom  claims  to  be  the  county 
commissioner  of  a  remote  county,  and  has 
heard  the  evidence  and  arguments  m  the  case. 
Why  may  it  not  entertain  a  similar  action 
for  the  purpose  of  determining  the  respective 
rights  of  these  two  men  who  claim  to  be  the 
speaker  of  the  House  of  Representatives? 
Can  any  other  answer  be  given  than  that  the 
rif^hts  of  Douglass  and  Dunsmore  are  deter- 
mined elsewhere,  and  that  the  questions  in- 
volved in  the  inquiry  into  their  respective 
rights  are  questions  which  the  Constitution 
and  laws  have  for  good  and  sufficient  reasons 
withdrawn  from  the  consideration  of  this 
court?  It  is  an  anomaly  in  jurisprudence  to 
hold  that  in  an  action  where  the  right  of  a 
party  is  collaterally  drawn  in  question  the 
court  may  enter  on  a  line  of  inquirv  which 
it  would  be  prohibited  from  pursuing  in  a 
direct  proceeding  in  which  the  parties  inter- 
ested were  participants,  and  were  afforded 
ample  opportunity  to  present  their  claims  and 
protect  their  rights. 

In  order  to  arrive  at  the  reasons  which  have 
influenced  the  framers  of  our  Constitution  to 
withdraw  inquiries  of  this  kind  from  the 
consideration  of  this  court,  and  to  place  the 
determination  of  questions  similar  to  these 
in  other  hands,  it  becomes  necessary  to  exam- 
ine the  fundamental  law,  the  general  frame- 
work of  our  state  government,  and  also  briefly 
to  recur  to  the  leading  points  in  the  develop- 
ment of  free  government  in  English-speak- 
ing countries,  and  the  division  of  powers 
among  the  several  co-ordinate  departments 
which  have  been  found  so  essential  to  the 
preservation  of  the  rights  and  liberties  of  the 
people.  Though  the  Constitution  of  the 
United  States  and  the  constitutions  of  the  sev- 
eral states  of  the  Union  are  the  works  of  the 
people  of  this  countrv,  they  are  yet  modeled 
largely  after  the  institutions  of  England,  the 
common  law  of  which  country  is  still  the  law 
of  this  and  most  other  states  of  the  Union, 
except  so  far  as  it  has  been  modified  by  our 
C!onstitution,  statutes,  and  the  peculiar  con- 
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ditions  and  wants  of  the  people  of  the  state. 
Paragraph  7281  of  the  General  Statutes  pro- 
vides:   **The  common  law,  as  modified  by 
constitutional  and  statutory  law,  judicial  de- 
cisions, and  the  condition  and  wants  of  the 
people,  shall  remain  in  force  in  aid  of  the 
General  Statutes  of  this  state.  **    In  an  auto- 
cratic government,  the  executive,  legislative, 
and  judicial  powers  are  all  vested  in  the  same 
person.    In  England  the  king  originally  de- 
cided cases  in  person,  and  for  many  centuries 
the  court  records  were  made  to  recite  the  pres- 
ence of  the  king  himself  in  person,  long  after 
the  king  had  ceased  to  have  anything  t-o  do 
with  proceedings  in  the  courts,  and  to  thia 
dky  t£ie  judges  are  theoretically  appointed 
bf  the  crown,  though  the  recommendationa 
01  the  ministry  are  now  accepted  by  the 
queen.    The  legislative  branch  of  the  govern  • 
ment  in  England  has  been  for  many  centurlea 
made  up  of  a  house  of  lords,  who  were  hered- 
itary legislators,  and  the  house  of  commons, 
who  were  chosen  by  the  people  under  a  more 
or  less  restricted  right  of  suffrage.     The 
judges  all  derived  their  appointments  and 
their  powers  from  and  as  representatives  of 
the  crown ;  but  parliament  gradually  forced 
upon  the  king  a  recognition  of  its  rights,  and 
has  gradual Iv  extended  its  powers  to  such  an 
extent  that  it  is  now  the  ruling  power  in 
England.    At  an  early  period  the  sovereign 
insisted  on  the  right  to  determine  who  should 
be  summoned  to  parliament,  but  the  house 
resented  suc^  interference,  and  succeeded  in 
asserting  and  maintaining  its  right  to  be  the 
sole  and  exclusive  judge  of  the  election  and 
qualification  of  its  own  members.    It  would 
neither  submit  to  any  interference  by  the 
crown  nor  by  the  judges,  who  were  the  creat- 
ures of  the  crown.    Though  the  reasons  for 
this  rule  may  not  appear  to  be  as  strong  in 
a  state  where  all  branches  of  our  government 
are  elective,  still  the  framers  of  the  Consti- 
tution have  seen  fit  to  embodv  in  the  funda- 
mental law  a  provision  which  it  required 
long  years  of  conflict  for  the  British  parlia- 
ment to  establish  as  its  right.    Section  1,  art. 
a,  of  the  Constitution,  provides:    **The  leg- 
islative power  of  this  state  shall  be  vested  in 
a  House  of  Representatives  and  Senate. "    Sec- 
tion 8  reads:    **A  majority  of  each  House 
shall  constitute  a  quorum.    Each  House  shall 
establish  its  own  rules,  and  shall  be  judge 
of  the  elections,  returns,  and  qualifications 
of  its  own  members."    The  Letrisiatures  in 
the  several  states  of  the  Union  liave  powers 
corresponding  generally  to  the  powers  of  the 
British  parliament.    They  are  the  instru- 
ments through  which  the  people  express  their 
supreme  will  in  making  the  laws,  subject, 
however,  to  the  veto  power  vested  in  the  ex- 
ecutive, and  the  limitations  of  the  Constitu- 
tion.    Section  1,  art.   1,    provides:     "The 
executive  department  shall  consist  of  a  gov- 
ernor, lieutenant  governor,  secretary  of  state, 
auditor,  treasurer,  attorney- general,  and  su- 
perintendent of  public  instruction,  who  shall 
be  chosen  by  the  electors  of  the  state  at  the 
time  and  place  of  voting  for  members  of  the 
Legislature,  and  shall  hold  their  offices  for 
the  term  of  two  years  from  the  second  Mon- 
day of  January  next  after  their  election,  and 
until  their  successors  are  elected  and  quail- 
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fled.**  Section  8  provides:  "The  sapieme 
executive  power  of  the  state  shall  be  vested 
in  a  governor,  who  shall  see  that  the  laws 
are  faithfully  executed. "  The  executive  and 
legislative  constitute  what  are  commonly 
denominated  the  **  political  departments'*  of 
the  state  governments.  It  is  they,  and  they 
«lone,  who,  as  representatives  of  the  people, 
•have  the  power  to  enact,  change,  and  amend 
the  laws  in  anv  manner  they  may  see  fit, 
provided  they  do  not  transcend  the  limits  of 
their  powers  as  fixed  by  the  Constitution. 
They  inay  create  and  abolish  courts ;  thev 
may  prescribe  rules  and  regulations  by  which 
courts  shall  be  governed,  as  well  as  establish 
the  laws  fixing  the  rights  of  private  individ- 
uals, and  prescribe  punishment  for  infrab- 
tions  of  the  Code  which  they  establish. 
What,  then,  is  the  proper  place  of  the  ludi- 
<ciary,  and  what  are  the  limits  of  their  func- 
tions? They  are  defined  by  article  8,  from 
which  we  quote.  Section  1:  ''The  judicial 
power  of  this  state  shall  be  vested  m  a  su- 
preme court,  district  courts,  probate  courts, 
justices  of  the  peace,  and  such  other  courts 
inferior  to  the  supreme  court  as  may  be  pro- 
vided by  law ;  and  all  courts  of  record  shall 
liave  a  seal,  to  be  used  in  the  authentication 
ot  all  process."  Section  2:  **The  supreme 
•court  shall  consist  of  one  chief  Justice  and 
two  associate  justices,  a  majority  of  whom 
-shall  constitute  a  quorum,  who  shall  be 
•elected  by  a  majority  of  the  electors,  and 
whose  term  of  office  after  the  first  shall  be 
«ix  years.  At  the  first  election  the  chief  Jus- 
tice shall  be  chosen  for  six  years,  one  asso- 
•ciate  justice  for  four  years,  and  one  for  two 
years. "  Section  8 :  *^  The  supreme  court  shall 
iiave  original  jurisdiction  in  proceedings  in 
-quo  warranto,  mandamus,  and  habeas  corpus, 
and  such  appellate  jurisdiction  as  may  be 
provided  by  law.  It  shall  hold  one  term 
each  year  at  the  seat  of  government,  and  such 
•other  terms  at  such  places  as  may  be  provided 
by  law ;  and  its  jurisdiction  shall  be  coex- 
tensive with  the  state.**  It  will  be  observed 
that  the  Constitution  ^ives  to  the  supreme 
•court  original  jurisdiction  in  only  three 
•classes  of  cases,  and  for  all  other  jurisdiction 
it  must  look  to  the  lawmaking  power.  It 
may  have  much  or  little,  accordinic  as  the 
Legislature  shall  determine.  It  has  jurisdic- 
tion in  this  case  by  virtue  of  the  section  of 
the  Constitution  last  quoted.  The  district 
•courts  are  by  statute  given  general  jurisdic- 
tion of  all  matters  civil  and  criminal,  with 
-some  slight  exceptions.  By  section  8,  art. 
8,  of  the  Constitution,  it  is  provided  that 
''the  probate  court  in  each  county  shall  have 
jurisdiction  in  cases  of  habeas  corpus.  ^  We 
thus  see  that  this  court  has  precisely  the 
-same  jurisdiction  in  an  action  of  habeas  cor- 
pus arising  in  this  county  that  the  district 
and  probate  courts  of  this  county  have.  This 
•court  and  the  probate j^urt,  however,  derive 
jurisdiction  from  the  Constitution,  while  the 
•district  court  receives  its  power  at  the  hands 
•of  the  Legislature.  No  provision  of  the  Con- 
•'Stitution  or  the  laws  made  thereunder  pre- 
iK^ribes   any  other  or  different  rules  for  the 

fovernment  of  this  court  in  an  action  of  this 
ind  than  are  prescribed  for  the  government 
•of  a  probate  court.  The  only  difference  in 
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the  powers  of  each  is  that  the  probate  court 
is  limited  to  one  county,  while  the  supreme 
court  has  Jurisdiction  coextensive  with  the 
state. 

This  court  has  seen  fit  to  take  testimony  as 
to  what  transpired  on  the  10th  day  of  January, 
when  the  Legislature  convened.  It  has  taken 
testimony  as  to  what  persons  were  elected 
representatives.  It  has  received  in  evidence 
a  list  from  the  office  of  the  secretary  of  state, 
for  the  purpose  of  showing  what  persons  were 
elected  to  seats  in  the  House.  It  has  received 
and  considered  the  oaths  of  office  of  various 
persons  claiming  the  right  to  be  members  of 
the  House.  It  has  heard  witnesses  testify 
as  to  what  transpired  in  representative  hall  at 
the  time  George  L.  Douglass  and  J.  M.  Duns- 
more  claim  respectively  to  have  been  elected 
speaker.  It  has  also  received,  not  from  the 
office  of  the  secretary  of  state,  but  from  the 
hands  of  Frank  L.  Brown,  who  claims  to  be 
clerk  of  the  House  of  Representatives,  certain 
printed  documents,  which  he  claims  are  the 
journals  of  the  House,  though  not  printed  by 
the  state  printer ;  and  upon  these  as  evidence 
this  court  proceeds  to  determine  who  is  the 
speaker  of  the  House.  If  this  court  may  do 
so,  then  the  district  court  or  probate  jud^ 
of  this  county  may  also  sit  in  Judgment  m 
the  same  manner  in  a  similar  case,  and  may 
proceed  with  the  same  inquiry,  and  along 
the  same  lines.  More  than  this,  if  the  ques- 
tion as  to  what  constitutes  the  House  of  Rep- 
resentatives,  and  as  to  who  is  the  presiding 
officer  thereof,  is  tiie  subject  of  juaicial  in- 
quiry in  collateral  proceedings,  the  humblest 
judicial  officer  in  the  state  would  seem  to 
have  the  right,  whenever  any  Act  of  the  Leg- 
islature is  challenged  as  invalid  because  such 
Legislature  is  not  composed  of  persons  duly 
authorized  to  act  as  legislators,  to  proceed 
with  just  such  an  inquiry  as  has  been  carried 
on  in  this  case.  To  sanction  such  practices 
is  to  overturn  our  system  of  government,  and 
to  place  the  lawmaking  power,  which  has 
the  right,  and  has  from  time  immemorial 
exercised  the  right,  to  prescribe  rules  and 
regulations  for  tne  government  of  the  Judi- 
ciary, under  the  control  and  dominion  of  the 
courts ;  and  in  this  case  this  court  undertakes 
to  prescribe  for  one  branch  of  the  Legislature 
a  rule  which  shall  govern  its  action,  m  direct 
and  pointed  contravention  of  that  provision 
of  the  Constitution  which  says  "each  House 
shall  establish  its  own  rules.''  Whence  does 
this  court  get  the  right  or  the  authority  to 
say  what  rules  shall  govern  the  House  of 
Representatives  in  i ts  organi  zati on  ?  No  such 
power  was  ever  possessed  by  the  courts  of 
England ;  no  such  power  has  ever  been  exer- 
cised by  the  courts  of  any  English-speaking 
country.  Even  the  supreme  law-making 
power  itself— both  branches  of  the  Legisla- 
ture—and the  executive  combined  would  bo 
powerless  in  the  face  of  the  provisions  of  the 
Constitution  to  prescribe  any  rule  which 
would  be  binding  on  any  future  House  of 
Representatives  or  Senate  with  reference  to 
its  own  modes  of  organization  or  procedure. 

It  is  not  the  province  of  this  court  to  decide 
every  question.     Only  Judicial  questions  are 
proper  subjects  of  its  cognizance.    Every  de-  . 
partment  of  the  government,  and  every  officer 
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in  everj  department  of  the  government,  in 
the  tranwction  of  bis  duties,  must  decide 
'oaestions.  Questions  of  expediency,  of  pub- 
lic policy,  of  chanees  and  modifications  of 
the  criminal  law,  of  rules  j^oveming^private 
rights,  of  the  power  and  jurisdiction  of  the 
•courts,  of  their  modes  of  procedure,  are  ques- 
tions to  be  decided  by  the  law-making  power. 
<)uestions  of  expediency  in  the  execution  of 
the  laws  and  in  the  performance  of  the  func- 
tions of  the  executive  department  are  to  be 
determined  by  the  governor  and  the  other  ex- 
-ecutive  officers  charged  with  those  duties. 
•Generally  speaking,  it  is  the  province  of  the 
-court  to  declare  what  the  law  ig,  and  to  apply 
it  to  the  determination  of  questions  of  private 
right.  Generally  speaking,  the  court4B  have 
nothing  to  do  with  matters  of  policy,  or  with 
the  determination  of  Questions  as  to  the  ex- 
pression of  the  popular  will.  In  order  to 
tieterroine  what  are  Judicial  questions  and 
what  are  political  questions,  it  is  necessary 
to  review  the  practices  of  the  departments 
of  the  government  and  the  decisions  of  the 
courts. 

The  early  case  of  Penn  v.  Baltimore,  1  Yes. 
fir.  444,  was  an  action  brought  on  articles  of 
agreement  which  had  been  entered  into  be- 
tween William  Penn  and  Lord  Baltimore  in 
reference  to  establishing  the  boundaries  to 
their  respective  provinces  in  America.  The 
bill  was  for  the  specific  performance  and  ex- 
ecution of  the  articles.  It  was  objected  that 
the  court  had  no  jurisdiction,  because  the  suit 
related  to  the  boundaries  of  political  prov- 
inces, and  that  the  jurisdiction  was  in  the 
king  and  council,  and  not  in  the  court.  Lord 
Chancellor  Hardwicke,  while  he  entertained 
jurisdiction,  and  decided  the  case,  did  so 
ttpon  the  ground  that  the  action  arose  on  a 
contract  between  the  parties  as  individuals, 
«nd  in  the  opinion  uses  this  language :  **  It 
is  certain  tluit  the  original  jurisdiction  in 
cases  of  this  kind  relating  to  boundaries  be- 
tween provinces  and  dominion  and  proprie- 
tary government  is  in  the  king  and  council. 
.  .  .  This  court  therefore  has  no  original 
jurisdiction  on  the  direct  Question  of  the 
original  right  of  the  bounaaries,  but  this 
bill  does  not  stand  in  need  of  that ;  it  is 
founded  on  articles  in  England  under  seal 
for  mutual  consideration,  which  gives  juris- 
diction to  the  king's  courts,  boui  law  and 
«quity,  of  the  subject-matter."  The  case  of 
Ifabob  of  Camatie  v.  East  India  Co.,  1  Yes. 
Jr.  870,  and  3  Yes.  Jr.  56,  was  an  action 
l>rought  for  a  discovery  and  accounting  by 
the  company  for  certain  revenues  derived 
from  provinces  over  which  the  nabob  had  held 
cway,  but  from  which,  under  a  treaty  with 
the  company,  they  had  collected  the  revenue. 
It  was  objected  that  the  nabob  was  a  sover- 
eign prince  of  a  foreign  country,  and  that 
under  the  authority  of  the  Act  of  parliament 
the  company  had  been  given  power  to  make 
peace  or  war  with  the  natives  of  India,  not 
Christians,  as  should  be  most  for  their  ad- 
vantage ,  that  the  transactions  between  them 
•were  between  sovereign  powers,  and  were  of 
a  political  nature,  which  the  court  had  no 
jurisdiction  to  determine.  After  elaborate 
Argument  the  court  sustained  this  objection, 
and  dismissed  the  bill.  Lord  Comniimonoi'i 
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Eyre  saying  "it  is  a  case  of  mutual  treaty 
between  persons  acting  in  that  instance  ms 
states,  independent  of  each  other;  and  the 
circumstances  that  the  East  India  Company 
are  mere  subjects  with  relation  to  this  country 
has  nothing  to  do  with  that. "  The  case  upon 
which  the  court  proceeds  is  introduced  by  the 
answer,  which  has  had  added  a  great  numl)or 
of  particulars  to  the  case  by  introducing  the 
other  treaty,  which  explains  the  first,  and  it 
was  not  merchantable  in  its  nature,  but  polit- 
ical. In  the  case  of  Foster  v.  Neilson,  27  U. 
8.  2  Pet.  806,  7  L.  ed.  488,  the  question  as 
to  the  boundaries  of  a  tract  of  land  ceded  by 
Spain  to  France  by  the  treaty  of  St.  Ildefonso 
was  in  question.  In  delivering  the  opin- 
ion of  the  court.  Chief  Justice  Marshall  used 
the  following  language:  ''In  a  controversy 
between  two  nations  concerning  national 
boundaries  it  is  scarcely  possible  that  the 
courts  of  either  should  refuse  to  abide  by  the 
measures  adopted  by  its  own  government. 
There  being  no  common  tribunal  to  decide 
between  them,  each  determines  for  itself  its 
own  rights,  and,  if  they  cannot  adjust  their 
differences  peaceably,  the  right  remains  with 
the  strongest.  The  judiciary  is  not  that  de- 
partment of  the  government  to  which  the  as- 
sertion of  its  interests  against  foreign  powers 
is  confided,  but  its  duty  commonly  is  to  de- 
cide upon  individual  rights  according  to 
those  principles  which  the  political  depart- 
ments of  the  nation  have  established. '^  In 
WiUiavis  v.  Suffolk  Ins.  C5?..  88  U.  8.  18  Pet. 
420,  10  L.  ed.  228,  Mr.  Justice  McLean,  deliv- 
ering  the  opinion  of  the  court,  says:  ''And 
can  there  be  any  doubt  that  when  the  ex- 
ecutive branch  of  the  government  which  is 
charged  with  her  foreign  relations  shall  in  its 
correspondence  with  a  foreign  nation  assume 
a  fact  in  regard  to  the  sovereignty  of  any 
island  or  cotmtry,  it  In  conclusive  on  the  ju- 
dicial department?  And  in  this  view  it  is 
not  material  to  inquire,  nor  is  it  the  province 
of  the  court  to  determine,  whether  the  execu- 
tive be  right  or  wronff.  It  is  enough  to  know 
that  in  the  exercise  of  his  constitutional  func- 
tions he  bas  decided  the  question.  Having 
done  this  under  the  responsibilities  which 
belong  to  him,  it  is  obligatory  on  the  people 
and  government  of  the  nation. " 

The  leadinff  case  in  this  country  on  the 
main  point  in  controversy  is  that  of  Luih&r 
V.  Borden,  reported  in  46  U.  S.  7  How.  1, 
12  L.  ed.  681.  That  case  grew  out  of  the 
Dorr  rebellion  in  Rhode  Island.  It  was  a 
suit  brought  by  Martin  Luther,  a  citizen 
of  Massachusetts,  against  the  defendants,  for 
damages  occasioned  by  trespasses  alleged  to 
have  been  committed  by  the  defendants  in 
Rhode  Island.  The  defendants  justified  their 
acts,  claiming  that  thev  were  done  under  the 
lawful  orders  of  an  officer  of  the  militia,  in 
whose  company  thev  were  enrolled.  The 
state  of  Rhode  Islana  did  not  adopt  a  consti- 
tution after  the  Revolutionary  War,  as  most 
of  the  colonies  did,  but  continued  under  the 
old  charter  government.  In  1841  an  attempt 
was  made  to  hold  an  election,  and  form  a 
new  government.  A  convention  was  celled, 
constitution  framed,  and  election  held  for  its 
ratification;  state  officers  were  elected,  and 
an  attempt  was  made  to  install  the  new  gov* 
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eminent.  The  old  charter  government  re- 
fused to  recognize  these  proceedings,  and  re- 
fused to  recognize  the  new  officers.  The 
militia  were  called  out,  and  a  neriod  of  great 
excitement  followed.  On  the  trial  of  this  ac- 
tion the  defendants  sought  to  prove  the  es- 
tablishment of  the  new  government,  with 
Dorr  at  its  head.  Testimony  tending  to  prove 
these  facts  was  rejected  by  the  court,  and  the 
principal  matter  considered  by  the  Supreme 
Court  of  the  United  States  was  as  to  whether 
the  court  could  take  testimony  on  that  ques- 
tion. Two  governments,  two  Legislatures, 
and  two  governors  were  claiming  the  right 
to  act  at  the  same  time.  The  president  of 
the  United  States,  however,  recognized  the 
old  charter  government.  The  opinion  in  the 
case,  delivered  by  Ghuf  Justice  Taney,  is 
directly  in  point  in  this  case  as  bearing  on 
the  right  of  the  court  to  enter  into  the  con- 
sideration of  a  political  question  on  which 
the  executive  department  has  acted.  I  quote 
from  his  language :  ^  Certainly  the  question 
which  the  plaintiff  proposed  to  raise  by  the 
testimony  he  offered  has  not  heretofore  been 
recognized  as  a  judicial  one  in  any  of  the 
state  courts.  In  forming  the  Constitutions 
of  the  different  states,  after  the  Declaration 
of  Independence,  and  in  the  various  changes 
and  alterations  which  have  since  been  made, 
the  political  department  has  always  deter- 
mined whether  the  proposed  Constitution  or 
amendment  was  ratified  or  not  by  the  people 
of  the  state,  and  the  judicial  power  has  fol- 
lowed its  decision.  In  Rhode  Island  the 
question  has  been  directly  decided.  Prose- 
cutions were  there  instituted  against  some  of 
the  persons  who  have  been  active  in  the  for- 
cible opposition  to  the  old  government.  And 
in  more  than  one  of  the  cases  evidence  was 
offered  on  the  part  of  the  defense  similar  to 
the  testimony  offered  in  the  circuit  court,  and 
for  the  same  purpose ;  that  is,  for  the  purpose 
of  showing  that  the  proposed  Constitution  had 
been  adopted  by  the  people  of  Rhode  Island, 
and  had,  therefore,  become  the  established 
government,  and  consequently  that  the  par- 
ties accused  were  doing  nothing  more  than 
their  duty  in  endeavoring  to  support  it.  But 
the  courts  uniformly  held  that  the  inquiry 
proposed  to  be  made  belonged  to  the  politioal 
power,  and  not  to  the  judicial :  that  it  rested 
with  the  political  power  to  decide  whether 
the  charter  government  had  been  displaced 
or  not ;  and  when  that  decision  was  made  the 
judicial  department  would  be  bound  to  take 
notice  of  it  as  the  paramount  law  of  the  state, 
without  the  aid  of  oral  evidence  or  the  ex- 
amination of  witnesses;  that,  according  to 
the  laws  and  institutions  of  Rhode  Island,  no 
such  change  had  been  recognized  by  the  polit- 
ical power ;  and  that  the  charter  government 
was  the  lawful  and  established  government 
of  the  state  during  the  period  in  contest,  and 
that  those  who  were  in  arms  against  it  were 
insurgents,  and  liable  to  punishment.  This 
doctrine  is  clearly  and  forcibly  stated  in  the 
opinion  of  the  supreme  court  of  the  state  in 
the  trial  of  Thomas  W.  Dorr,  who  was  the 
governor  elected  under  the  opposing  consti- 
tution, and  headed  the  armed  force  which 
endeavored  to  maintain  its  authority.  In- 
deed, we  do  not  see  how  the  question  could 
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be  tried  and  judicially  decided  In  a  state- 
court."    **The  fourth  section  of  the  fourth* 
article  of  the  Constitution  of  the  United 
States  provides  that  the  United  States  shall 
guarantee  to  every  state  in  the  Union  a  repub- 
lican form  of  government,  and  shall  protect 
each  of  them  against  invasion,  and,  on  the- 
application  of  the  Legislature,   or  of  the 
executive  when  the  Legislature  cannot  be 
convened  against  domestic  violence.    Under 
this  article  of  the  Constitution  it  rests  with 
Cirugress  to  decide  what  government  is  the 
established  one  in  a  state ,  for,  as  the  United 
States  guarantees  to  each  state  a  republican 
government,  Congress  must  necessarily  de- 
cide what  government  is  established  in  the- 
state  before  it  can  determine  whether  it  is  re- 
publican or  not ;  and.  When  the  senators  and 
representatives  of  a  state  are  admitted  into 
the  councils  of  the  Union,  the  authority  of 
the  government  under  which  they  are  ap- 
pointed as  well  as  its  republican  character, 
IS  recognized  bjr  the  proper  constitutional 
authority,   and  its  decision  is  binding  on 
every  other  department  of  the  government, 
and  could  not  be  questioned  in  a  judicial 
tribunal.      It  is  true  tliat  the  contest  in  this- 
case  did  not  last  long  enough  to  bring  the- 
matter  to  this  issue;  and,  as  no  senators  or 
representatives  were  elected  under  the  au- 
thority of  the  government  of  which  Mr.  Dorr 
was  the  head.  Congress  was  not  called  upon 
to  decide  the  controversy.     Yet  the  right  tO' 
decide  is  placed  there,  and  not  in  the  courts.* 
In  this  case  Mr,  Jusiies  Woodbury  dis- 
sented, but  not  on  the  ground  of  any  dis- 
agreement with  the  majority  of  the  court  on. 
this  particular  question.     On  the  contrary, 
he  takes  occasion  to  expressly  concur  in  that 
particular.     He  says:   "I  concur  with  the 
rest  of  the  court  in  the  opinion  that  the  other 
leading  question— the  validity  of  the  old 
charter  at  that  time — is  not  within  our  con- 
stitutional jurisdiction.    These  two  inquiries- 
seem  to  cover  the  whole  debatable  ground, 
and  I  refrain  to  give  an  opinion  on  the  last 
question,  which  Is  merely  political,  under  a. 
conviction  that,  as  a  judge,  I  possess  no  right 
to  do  it,  and  not  to  avoid  or  conceal  any 
views  entertained  by  me  concerning  them; 
as  mine,  before  sitting  on  this  bench,  and 
as  a  citizen,  were  frequently  and  publicly 
avowed.    It  must  be  very  obvious,  on  a  little 
reflection,  that  the  last  is  a  mere  political 
question.     Indeed,    large    portions   of   the 
points   subordinate   to  it,   on   this  record, 
which  have  been  so  ably  discussed  at  the 
bar,  are  of  a  like  character,  rather  than  be- 
ing judicial  in  their  nature  and  cognizance; 
for  they  extend  to  the  power  of  the  people, 
independent  of  the  Legislature  to  make  con- 
stitutions to  the  right  of  suffrage  among  dif- 
ferent classes  of  them  in  doing  this,  to  the 
authority   of   naked   majorities,    and  other 
kindred  questions,  of  such  high  political  in- 
terest as  during  a  few  years  to  have  agitated* 
much  of  the  Union  no  less  than  Rhode  Island. 
But,  fortunately  for  our  freedom  from  politi- 
cal excitements  in  judicial  duties,  this  court 
can  never  with  proprietv  be  called  on  offici- 
ally to  be  the  umpire  in  questions  merely 
political.     The  adjustment  of  these  things 
belong  to  the  people  and  their  political  rep- 
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vesentati^es,  either  In  the  state  or  general 
government.  These  questions  reli&te  to  mat- 
ters not  to  be  settled  on  strict  legal  princi- 
ples. They  are  adjusted  rather  by  inclina- 
tion, or  prejudice  or  compromise,  often. 
Some  of  tnem  succeed  or  are  defeated  even 
by  public  policy  alone,  or  mere  naked  power, 
rather  than  intrinsic  right;  there  being  so 
different  tastes  as  well  as  opinions  in  poli- 
tics, and  especially  in  forming  constitutions, 
«ome  people  prefer  foreign  models,  some  do- 
mestic, and  some  neither ;  while  iudges,  on 
the  contrary,  for  their  guides,  have  fixed 
-constitutions  and  laws  given  to  them  by 
others,  and  not  provided  by  themselves. 
And  those  are  no  more  Locke  than  an  Abbe 
Sieves,  but  the  people.  Judges,  for  consti- 
tutions, must  go  to  the  people  of  their  own 
•country,  and  must  merely  enforce  such  as  the 
people  themselves,  whose  judicial  servants 
they  are,  have  been  pleased  to  put  into  opera- 
tion. Another  evil,  alarming  and  little  fore- 
-seen,  involved  in  regarding  these  as  questions 
for  the  final  arbitrament  of  jud^,  would 
be  that  in  such  an  event  all  political  privi- 
leges and  rights  would,  in  a  dispute  among 
the  people,  depend  on  our  decision  finally. 
We  would  possess  the  power  to  decide  against 
:as  well  as  for  them,  and  under  a  prejudiced 
or  arbitrary  judiciary  the  public  liberties  and 
popiriar  privileges  might  thus  be  much  per- 
verted. It  not  entirely  prostrated.  But,  al- 
lowing the  people  to  make  coDStitutions  and 
unmake  them,  allowing  their  representatives 
to  make  laws  and  unmake  them,  and  without 
our  interference  as  to  their  principles  or  pol- 
icy in  doing  it,  yet,  when  constitutions  and 
laws  are  made  and  put  in  force  by  others, 
then  the  courts,  as  empowered  by  the  state 
or  the  Union,  commenced  their  functions, 
and  may  decide  on  the  rights  which  conflict- 
ing parties  can  legally  set  up  under  them, 
rather  than  about  their  formation  itself.  Our 
power  begins  after  theirs  ends.  Constitutions 
and  laws  precede  the  judiciary,  and  we  act 
onlv  under  and  after  them,  and  as  to  disputed 
rignts  beneath  them,  rather  than  disputed 
points  in  making  them.  We  speak  what  is 
the  law,— ;;i«  dicere;  we  speak  or  construe 
what  is  the  constitution,  after  both  are  made ; 
but  we  make  or  revise  or  control  neither. 
The  disputed  rights  beneath  constitutions  al- 
ready made  are  to  be  governed  by  precedents, 
i>y  sound  legal  principles,  by  positive  legis- 
lation, clear  contracts,  moral  duties,  and 
fixed  rules.  They  are,  per  m,  questions  of 
law,  and  are  well  suited  to  the  education  and 
iiabits  of  the  txench.  But  the  other  disputed 
points  in  making  constitutions,  depending 
often,  as  before  shown,  on  policy,  inclina- 
tion, popular  resolves,  and  popular  will,  and 
arising  not  in  respect  to  private  rights,  —not 
what  IS  meum  and  <t^t/f»,— but  in  relation  to 
politics,  they  belong  to  politics,  and  they 
are  settled  by  political  tribunals,  and  are  too 
•dear  to  a  people  bred  in  the  school  of  Sydney 
and  Russell  for  them  ever  to  intrust  their 
final  decision,  when  disputed,  to  a  class  of 
men  who  are  so  far  removed  from  them  as 
the  Judiciary ;  a  class,  also,  who  might  de- 
cide them  erroneously  as  well  as  right,  and. 
If  in  the  former  way,  the  consequences  mifht 
not  be  able  to  be  averted  except  by  a  revoiu- 
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tion,  while  a  wrong  decision  by  a  political 
forum  can  often  be  peacefully  corrected  by 
new  elections  or  instructions  in  a  single 
month.  And  if  the  people,  in  the  distribu- 
tion of  powers  under  the  Constitution,  should 
ever  think  of  making  judges  supreme  arbi- 
ters in  political  controversies,  when  hot 
selected  oy,  nor  frequently  amendable  to, 
them,  nor  at  liberty  to  follow  such  various 
considerations  in  their  judgmento  as  belong 
to  mere  political  questions,  they  will  de- 
throne themselves,  and  lose  one  of  their  own 
invaluable  birthrights;  building  up  in  this 
way— «lowly,  but  surely — a  new  sovereign 
power  in  the  republic,  in  most  respecto  irre- 
sponsible, and  unchangeable  for  life,  and 
one  more  dangerous,  in  theory  at  least,  than 
the  worst  elective  oligarchy  in  the  worst  of 
times.  .  .  .  The  subordinate  questions 
which  also  arise  here  in  connection  with  the 
others, — such  as  whether  all  shall  vote  in 
forming  or  amending  those  Constitutions 
who  are  capable  and  accustomed  to  transact 
business  in  social  and  civil  life,  and  not 
others;  and  whether,  in  great  exigencies  of 
oppression  by  the  Legislature  itself,  and  re- 
fusal by  it  to  give  relief,  the  people  may 
not  take  the  subject  into  their  own  hands, 
independent  of  the  Legislature ;  and  whether 
a  simple  plurality  in  number  on  such  an  oc- 
casion, or  a  majority  of  all,  or  a  larger  pro- 
portion, like  two  thirds  or  three  fourths, 
shall  be  deemed  necessary  and  proper  for  a 
change;  and  whether,  if  peacefully  com- 
pleted, violence  can  afterwards  be  legally 
used  against  them  by  the  old  government,  if 
that  is  still  in  possession  of  the  public  prop- 
erty and  public  records;  whether  what  are 
published  and  acted  on  as  the  laws  and  Con- 
stitution of  a  state  were  made  by  persons 
duly  chosen  or  not,  were  enrolled  and  read 
according  to  certain  parliamentary  rules  or 
not,  were  in  truth  voted  for  by  a  majority 
or  two  thirds,— these  and  several  other  ques- 
tions equally  debatable  and  difficult  in  their 
solution  are  in  some  aspecto  a  shade  less  po- 
litical. But  they  are  still  political.  They 
are  too  near  all  the  great  fundamental  prin- 
ciples in  government,  and  are  too  moment- 
ous, ever  to  have  been  intrusted  by  our  jeal- 
ous fathers  to  a  body  of  men  like  judges, 
holdinff  office  for  life,  independent  in  salary, 
and  not  elected  by  tiie  people  themselves." 
In  the  case  of  Georgia  v.  Stanton,  78  U. 
8.  6  Wall.  50,  18  L.  ed.  721,  the  Supreme 
Court  of  the  United  States  again  affirmed  the 
same  doctrine  as  laid  down  in  the  Borden 
Case,  the  syllabus  in  which  case  reads  as 
follows:  "(1)  A  bill  in  equity,  filed  by 
one  of  the  United  States  to  enjoin  the  secre- 
tary of  war  and  other  officers  who  represent 
the  executive  authority  of  the  United  States 
from  carrying  into  execution  certain  acts  of 
Congress,  on  the  ground  that  such  execution 
would  annul  and  totally  abolish  the  exist- 
ing state  government  of  the  state,  and  estab- 
lish another  and  different  one  in  its  place,— 
in  other  words,  would  overthrow  and  destroy 
the  corporate  existence  of  the  state  by  deoriv- 
ing  it  of  all  the  means  and  instrumentalities 
whereby  its  existence  might  and  otherwise 
would,  be  maintained.— calls  for  a  judgment 
upon  a  political  question,  and  will  therefore 
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not  be  entertained  bj  thfs  court.  (2)  This 
character  of  the  bill  is  not  changed  by  the 
fact  that,  in  setting  forth  the  political  rights 
sought  to  be  protected,  the*  bill  avers  that  the 
state  has  real  and  personal  property,  (as,  for 
example,  the  public  buildings,  etc.,)  of  the 
enjoyment  of  which,  by  the  destruction  of 
its  corporate  existence,  the  state  will  be  de- 
prived ;  such  averment  not  beine  the  substan- 
tive ground  of  the  relief  sousbt."  In  this 
case  Idr.  Justice  Nelson,  in  delivering  the 
opinion  of  the  court,  said :  ''The  distinction 
between  judicial  and  political  power  is  so 

fenerally  acknowledged  in  the  jurispiudence 
oth  of  England  and  of  this  country  that  we 
need  do  no  more  than  refer  to  some  of  the 
authorities  on  the  subject.  They  are  all  in 
one  direction."  And  again:  ''That  these 
matters,  both  as  stated  in  the  body  of  the  bill 
and  in  the  prayers  for  relief,  call  for  the 
judgment  of  the  court  upon  political  ques- 
tions, and  upon  rights,  not  of  persons  or  prop- 
erty, but  of  a  political  character,  will  hardly 
be  denied ;  for  the  rights  for  the  protection 
of  which  our  authority  is  invoked  are  the 
rights  of  sovereignty,  of  political  jurisdic- 
tion, of  government,  of  eorporate  existence 
as  a  state,  with  all  its  constitutional  powers 
and  privileges.  No  case  of  private  rights 
or  private  property  infringed,  or  in  danger 
of  actual  or  threatened  infringement,  is  pre- 
sented by  the  bill  in  a  judicial  form  for  the 
i  udgment  of  the  court. "  And  again :  **  Hav- 
ing arrived  at  the  conclusion  that  this  court, 
for  reasons  above  stated,  possesses  no  juris- 
diction over  the  subject-matter  presented  in 
the  bill  for  relief,  it  is  unimportant  to  ex- 
amine the  question  as  it  respects  jurisdiction 
over  the  parties  defendants. " 

In  the  case  of  Jonss  v.  United  States,  187  U. 
B.  212,  84  L.  ed.  695,  Mr,  Justice  Gray,  speak- 
in  e  for  the  Supreme  Court,  said :  **  Who  is 
the  sovereign,  depute  or  de  facto,  of  a  terri- 
tory, is  not  a  judicial,  but  a  political,  ques- 
tion, the  determination  of  which  by  the  leg- 
islative and  executive  departments  of  any 
government  conclusively  binds  the  judges, 
as  well  as  all  other  officers,  citizens,  and  sub- 
jects of  that  government.  This  principle  has 
always  been  upheld  by  this  court,  and  has 
been  affirmed  under  a  great  variety  of  circum- 
stances. Oelston  V.  Uoyt,  16  U.  8.  8  Wheat. 
246,  824,  4  L.  ed.  881,  401 ;  United  States  v. 
Palmer,  16  U.  S.  8  Wheat.  610,  4  L.  cd.  471 ; 
The  Divina  Pastora,  17  U.  8.  4  Wheat.  62,  4 
L.  ed.  512 ;  Fbstei-  v.  Ifeilson,  27  U.  8.  2  Pet. 
258,  807,  809,  7  L.  ed.  415,  488,  484;  Keene 
V.  McDonough,  88  U.  8.  8  Pet.  808,  8  L.  ed. 
955;  Garcia  Y,  Lee,  37  U.  8.  12  Pet.  611.  620, 
9  L.  ed.  1176,  1179 ;  WiUiams  v.  Suffolk  Ins. 
Co.  88  U.  8.  13  Pet.  416,  10  L.  ed.  226 ; 
United  States  v.  Torba,  68  U.  8.  1  Wall.  412, 
423,  17  L.  ed.  686,  687:  United  States  v. 
Lynde,  78  U.  8.  11  Wall.  682,  688,  20  L.  ed. 
280,  282.  It  is  equally  well  settled  in  Eng- 
land. The  Pelican,  Edw.  Adm.  Append. 
•D ;'  Taylor  v.  Barclay,  2  8ira.  218;  Austria 
▼.  Day,  8  De  G.  P.  &  J.  217,  221,  228 ;  Peru 
▼.  Peruvian  Quano  Oo.  L.  R.  86  Ch.  Div. 
489,  497 ;  Peru  ▼.  Dreyfus,  L.  R.  88  Oh.  Div. 
848,  866,  869." 

8o  late  as  October,  1891,  the  same  high 
court,  in  Be  Cooper,  148  U.  8.  472,  86  L.  ed. 
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289,  which  grew  oot  of  tiie  controversy  be- 
tween the  united  States  and  Great  Britain 
over  their  respective  rights  to  the  waters  of 
Behring  sea,  reaffirms  the  doctrine  laid  down 
in  the  case  cited.  The  case  jgrew  out  of  the 
capture  of  a  British  sealer  in  Behring  sea, 
fifty-nine  miles  from  land.  The  attorney- 
general  of  Canada,  with  the  knowledge  and 
approval  of  the  imperial  flrovemment  of  Great 
Britain,  requested  the  aid  of  the  court  for  the 
claimant,  a  British  subject,  and  sought  to 
submit  the  controversy  to  the  Supreme  Court 
of  the  United  States :  but  it  appeared  that  the 
vessel  had  been  taken  under  the  orders  of  the 
executive  department,  and  the  court  declined 
to  take  jurisdiction,  and  refused  to  interfere 
with  the  action  of  the  political  department 
Chief  Justice  Fuller,  after  commenting  on  the 
treaty  under  which  Alaska  was  acquired, 
and  the  Act  of  Congress  of  March  2,  1889, 
says:  ''If  this  be  so,  the  application  call» 
upon  the  court,  while  negotiations  are  pend- 
ing, to  decide  whether  the  government  ia 
right  or  wrong,  and  to  review  the  actions  of 
the  political  departments  upon  the  question, 
contrary  to  the  settled  law  in  that  r^rd  -^ 
and  cites  Foster  v.  NeHson,  supra;  William* 
V.  Suffolk  Ins.  Co.  8  Sumn.  270,  88  U.  8.  la 
Pet.  415,  10  L.  ed.  226 ;  Luther  v.  Borden, 
48  U.  8.  7  How.  1,  12  L.  ed.  681  ;  Georgia- 
V.  Stanton,  supra;  Jones  v.  United  States,  137 
U.  8.  202,  84  L.  ed.  695 ;  Nabob  of  Camatic 
V.  East  India  Co.  1  Ves.  Jr.  871,  2  Ves.  Jr. 
56 ;  Barclay  v.  BusselL  8  Yes.  Jr.  424 ;  Penn 
▼.  Baltimore,  1  Ves,  8r.  444,— and  proceed* 
in  this  case:  ''Her  Britannic  majesty's  at- 
torney-general x>f  Canada  has  presented,  with 
the  knowledge  and  approval  of  the  imperial 
government  of  Great  Britain,  a  suggestion  on 
behalf  of  the  claimant.  .  .  .  We  are  not 
insensible  of  the  courtesy  implied  in  the 
willingness  thus  manifested  that  this  court 
should  proceed  to  the  decision  on  the  main 
question  argued  for  the  petitioner,  nor  do  we 
permit  ourselves  to  doubt  that  under  such  cir- 
cumstances the  decision  would  receive  all 
the  consideration  that  the  utmost  good  faitb 
would  require,  but  it  is  very  clear  that,  pre- 
sented as  a  political  question  merely,  it 
would  not  fall  within  our  province  to  deter- 
mine it." 

In  OriMn's  Case,  Chase,  412,  Chief  Justice 
Chase  said :  **  When  the  functionaries  of  the 
state  government  existing  in  Virginia  at  the 
commencement  of  the  late  Civil  War  took 
part,  together  with  a  majority  of  the  citizena 
of  the  state,  in  rebellion  against  the  govern- 
ment of  the  United  States,  they  ceased  to- 
constitute  a  state  government  for  the  state 
of  Virginia  which  could  be  recognized  as>  ■ 
such  by  the  national  government.  Their  ex- 
ample of  hostility  to  the  Union,  however, 
was  not  followed  throughout  the  state.  la 
many  counties  the  local  authorities  and  ma- 
jority of  the  people  adhered  to  the  national 
government,  and  representatives  from  these 
counties  soon  after  assembled  in  convention 
at  Wheeling,  and  organized  a  government  for 
the  state.  This  government  was  recognized 
as  the  lawful  government  of  Virginia  by  the 
executive  and  legislative  departments  of  the 
national  government  and  this  recognition  waa 
conclusive  upon  the  judicial  department.* 
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The  cue  of  United  Statm  t.  BaUin,  144  U. 
8.  1,  86  L.  ed.  821,  which  holds  the  Reed 
rule,  adopted  by  the  national  House  of  Rep- 
resentatives, to  be  Yalid,  is  entirely  in  har- 
mony with  the  cases  cited,  so  far  as  it  affects 
this  particular  question. 

Let  us  now  consider  the  views  of  the  great 
text- writers  who  have  expounded  the  provis- 
ions of  the  Constitution,  and  the  decisions  of 
the  courts  of  last  resort  of  the  several  states ; 
and  in  doing  so  let  us  steadily  keep  in  mind 
the  fact  that  a  controversy  exists  as  to  the 
organization  of  one  of  the  political  depart- 
ments of  the  state,  and  that  the  question  that 
we  are  to  determine  now  is,  Upon  whom  rests 
the  responsibility  of  deciding  which  is  the 
legal  organization?  and  whether  that  ques- 
tion is  a  judicial  one,  or  a  p'^litical  one,  is 
to  be  determined  by  the  other  political  de- 
partments. Jvdge  Story,  in  his  work  on  the 
Constitution,  in  section  874,  says :  **  In  order 
to  clear  the  question  of  all  minor  points 
which  might  embarrass  us  in  the  discussion, 
it  is  necessarv  to  suggest  a  few  preliminary 
remarks.  The  Constitution  contemplating 
the  grant  of  limited  powers,  and  distributing 
them  among  various  functionaries,  and  the 
state  governments,  with  their  functionaries, 
being  clothed  with  limited  powers,  subor- 
dinate to  those  granted  to  the  general  govern- 
ment, whenever  any  question  arises  as  to  the 
exercise  of  any  power  by  any  of  these  func- 
tionaries under  the  state  or  Federal  govern- 
ment it  is  of  necessity  that  such  function- 
aries must,  in  the  first  instance,  decide  upon 
the  constitutionality  of  the  exercise  of  such 
power.  It  may  arise  in  the  course  of  the  dis- 
charge of  the  functions  of  any  one  or  of  all 
of  the  ^reat  departments  of  government, — the 
executive,  the  legislative,  and  the  Judicial. 
The  officers  of  each  of  these  departments  are 
equally  bound  by  their  oaths  of  office  to  sup- 
port the  Constitution  of  the  United  States, 
and  are  therefore  conscientiously  bound  to 
abstain  from  all  acts  which  are  inconsistent 
with  it.  Whenever,  therefore,  they  are  re- 
quired to  act  in  a  case  not  hitherto  settled  by 
any  proper  authority,  these  functionaries 
must,  in  the  first  instance,  decide,  each  for 
himself,  whether,  consistently  with  the  Con- 
stitution, the  act  can  be  done.  If,  for  in- 
stance, the  president  is  required  to  do  any 
act,  he  is  not  only  authorized,  but  required, 
to  decide  for  himself  whether,  consistently 
with  his  constitutional  duties,  he  can  do  the 
act.  So,  if  a  oroposition  be  befoie  Con- 
gress, every  member  of  the  legislative  body 
u  bound  to  examine  and  decide  for  himself 
whether  the  bill  or  resolution  is  within  the 
constitutional  reach  of  the  legislative  powers 
confided  to  Congress.  And  in  manv  cases  the 
decisions  of  the  executive  and  legislative 
departments,  thus  made,  become  final  and 
conclusive,  being  from  their  very  nature  and 
character  incapable  of  revision.  Thus,  in 
measures  exclusively  of  a  political,  legisla- 
tive, or  executive  character,  it  is  plain  that, 
as  the  supreme  authority  as  to  these  questions 
belongs  to  the  legislative  and  executive  de- 
partments, they  cannot  be  re-examined  else- 
where." In  a  note  to  this  section  Mr.  Jeffer- 
son is  quoted  as  saying:  *'My  construction 
is  that  each  department  of  the  government  is 
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truly  independent  of  the  others,  and  has  an 
equal  right  to  decide  for  itself  what  is  the 
meaning  of  the  Constitution  in  the  laws  sub- 
mitted to  its  action,  and  especially  when  it 
is  to  act  ultimately  and  without  appeal.* 

President  Lincoln,  in  his  inaugural  ad- 
dress, said:  "I  do  not  forget  the"  positionr 
assumed  by  some,  that  constitutional  ques- 
tions are  to  be  decided  by  the  supreme  court ; 
nor  do  I  deny  that  such  decisions  must  be 
binding,  in  any  case,  upon  the  parties  to  a 
suit,  as  to  the  object  of  that  suit,  while  they 
are  also  entitled  to  very  high  respect  andf 
consideration  in  all  parallel  cases  by  all 
other  departments  of  the  government.  And 
while  it  is  obviously  possible  that  such  de- 
cision may  be  erroneous  in  any  ffiven  case, 
still  the  evil  effect  following  it,  being  lim- 
ited to  that  particular  case,  with  the  chance 
that  it  may  be  overruled,  and  never  become 
a  precedent  for  other  cases,  can  better  be 
borne  than  could  the  evils  of  a  different 
practice.  At  the  same  time  the  candid  citi- 
zen must  confess  that  if  the  policy  of  the 
government  upon  vital  questions,  affectine* 
the  whole  people,  is  to  be  irrevocably  fixed 
by  decisions  of  the  supreme  court,  the  in- 
stant they  are  made  in  ordinary  litigation 
between  parties  in  personal  actions  the  people 
will  have  ceased  to  be  their  own  rulers,  hav- 
ing to  that  extent  practically  resigned  their 
government  into  the  hands  of  that  eminent 
tribunal. " 

President  Jackson,  in  1882,  in  his  veto 
message  on  the  Act  for  a  recharter  of  the  Bank 
of  the  United  States,  said :  ''If  the  opinion 
of  the  supreme  court  covered  the  whole 
mund  of  this  Act,  it  ought  not  to  control 
ue  co-ordinate  authorities  of  this  govern- 
ment. The  Congress,  the  executive,  and  the 
court  must,  each  for  itself,  be  guided  by  its 
own  opinion  of  the  Constitution.  Each  pub- 
lic officer  who  takes  an  oath  to  support  the 
Constitution  swears  that  he  will  support  it 
as  he  understands  it,  and  not  as  it  is  under- 
stood by  others.  It  is  as  much  the  duty  of 
the  House  of  Reoresentatives,  of  the  Senate, 
and  of  the  president,  to  decide  upon  the  con- 
stitutionality of  any  bill  or  resolution  which 
may  be  presented  to  them  for  passage  or  ap- 
proval, as  it  is  of  the  supreme  judges  when 
It  may  be  brought  before  them  for  judicial 
decision.  The  opinion  of  the  judges  has  no 
more  authority  over  Congress  than  the  opin- 
ion of  Congress  has  over  the  judges ;  ana  on 
that  point  the  president  is  independent  of 
both.  The  authority  of  the  supreme  court 
must  not,  therefore,  be  permitted  to  control 
the  Congress  or  the  executive  when  acting- 
in  their  legislative  capacities,  but  to  have 
oul  V  such  influence  as  the  force  of  their  rea- 
soning may  deserve. " 

With  the  rulings  of  the  Supreme  Court  of 
the  United  States  on  this  question  all  of  the 
state  courts  that  have  been  called  on  to  de- 
cide similar  questions  concur.  The  Supreme 
Court  of  the  state  of  Pennsylvania,  in  the 
case  of  Kmr  v.  Trego,  47  Pa.  2»2,  which  was 
brought  to  determine  which  of  two  contend 
ing  bodies  of  men  constituted  the  common 
council  of  the  citv  of  Philadelphia,  while 
entertaining  jurisdiction  of  that  case,  takes 
occasion  to  say :    **  In  all  cases  of  this  kind— 
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at  least  In  all  bodies  that  are  under  law— the 
law  is  tliat,  where  there  has  been  an  author- 
ized election  for  the  office  in  controversy,  the 
certificate  of  election  which  is  sanctioned  by 
law  or  usage  is  the  prima  facie  written  title 
to  the  office,  and  can  be  set  aside  only  by  a 
contest  in  the  forms  prescribed  by  law.  This 
is  not  now  disputed.  No  doubt  this  gives 
great  power  to  dishonest  election  officers,  but 
we  know  no  remedy  for  this  but  the  choice 
of  honest  men.  When  party  fealty  Is  a 
higher  qualification  than  honesty  or  compe- 
tency, we  must  expect  fraud  and  force  to 
rule ;  and  a  man  must  be  an  A] ax  or  a  XJ1)[S 
ses  to  be  qualified  for  office.  On  the  divis 
ion  of  a  body  that  ought  to  be  a  unit,  the 
test  of  which  represents  the  lee itimate,  social 
succession  is.  Which  of  them  lias  maintained 
the  regular  forms  of  organization  according 
to  the  laws  and  usages  of  the  body,  or,  in 
the  absence  of  these,  according  to  the  laws, 
customs,  and  usages  of  similar'bodies  in  like 
cases,  or  in  analogy  to  them?  This  is  tlie 
uniform  rule  in  such  cases.  It  is  always 
applied  in  the  case  of  church  divisions,  and 
was  so  applied  by  us  three  times  last  year  in 
the  church  cases  already  alluded  to.  The 
courts  can  never  apply  it  to  divisions  in  the 
supreme  Legislature,  because  that  body  is 
subject  to  no  judicial  authority,  and  cannot 
be." 

Judge  Coolejr,  in  his  work  on  Constitu- 
tional Limitations,  beginning  on  page  50, 
says :  "  We  have  already  seen  that  we  are  to 
expect  in  every  Constitution  an  apportion- 
ment of  the  powers  of  government.  We  shall 
also  find  certain  duties  imposed  upon  the 
several  departments,  as  well  as  upon  speci- 
fied officers  in  each,  and  we  shall  likewise 
discover  that  the  Constitution  has  sought  to 
hedge  about  their  action  in  various  ways, 
with  a  view  to  the  protection  of  individual 
rights  and  the  proper  separation  of  duties. 
And  whenever  any  one  is  called  upon  to  per- 
form any  constitutional  duty  or  to  do  any  act 
in  respect  to  which  it  can  be  supposed  that 
the  Constitution  has  spoken,  it  is  obvious 
that  a  question  of  construction  may  at  once 
^se,  upon  which  some  one  must  decide  be- 
fore the  duty  is  performed  or  the  act  done. 
From  the  very  nature  of  the  case,  this  decis- 
ion must  commonly  be  made  by  the  person, 
body,  or  department  upon  whom  the  duty  is 
imposed,  or  from  whom  the  act  is  required." 
Then,  again,  on  page  51 :  "Li  these  and  the 
like  cases  our  Constitutions  have  provided 
no  tribunal  for  the  specific  duty  of  solving 
in  advance  the  questions  which  arise.  In  a 
few  of  the  states,  indeed,  the  legislative 
•department  has  been  empowered  by  the  Con- 
stitution to  call  upon  the  courts  for  their 
opinion  of  the  constitutional  validity  of  a 
proposed  law,  in  order  that,  if  it  be  adjudged 
without  warrant,  the  Legislature  may  ab- 
stain from  enacting  it.  But  those  provisions 
are  not  often  to  be  met  with,  and  judicial 
decisions,  especially  upon  delicate  and  diffl- 
oult  questions  of  constitutional  law,  can 
seldom  be  entirely  satisfactory  when  made, 
as  they  commonly  will  be  under  such  calls, 
without  the  benefit  of  argument  at  the  bar, 
and  of  that  light  upon  the  question  involved 
which  might  be  afforded  by  counsel  learned 
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in  the  law,  and  interested  in  glvliig  them  a 
thorough  investigation.  It  follows,  there* 
fore,  that  every  department  of  the  goveni- 
ment,  and  every  official  of  every  department* 
may  at  any  time,  when  a  duty  is  to  be  pHer- 
formed,  be  required  to  pass  upon  a  question 
of  constitutional  construction.  Sometimes 
the  case  will  be  such  that  the  decision,  when 
made,  must  from  the  nature  of  things,  be 
conclusive,  and  subject  to  no  appeal  or  re- 
view, however  erroneous  it  may  be  in  the 
opinion  of  other  departments  or  other  officers ; 
but  in  other  cases  the  same  question  may  be 
required  to  be  passed  upon  a^ain  before  the 
duty  is  completely  pertormed.  The  first  of 
these  classes  is  where,  by  the  Constitution, 
a  particular  question  is  plainly  addressed  to 
the  discretion  or  judgment  of  some  one  de- 
partment or  officer,  so  that  the  interference 
of  any  other  department  or  officer,  with  a 
view  to  the  substitution  of  its  own  discretion 
or  judgment  in  the  place  of  that  to  which 
the  Constitution  has  confided  the  decision, 
would  be  impertinent  and  intrusive.  Under 
every  Constitution,  cases  of  this  description 
are  to  be  met  with  ;  and,  though  it  will  some- 
times be  found  difficult  to  classify  them, 
there  can  be  no  doubt,  when  the  case  is  prop- 
erly determined  to  be  one  of  this  character, 
that  the  rule  must  prevail  which  makes  the 
decision  final.** 

GhanceUor  Kent  opens  his  eleventh  lecture, 
found  in  volume  1  of  his  Commentaries,  p. 
231,  with  these  words :  "  The  power  of  mak- 
ing laws  is  the  supreme  power  in  a  state,  and 
the  department  in  which  it  resides  will  nat- 
urally have  such  a  preponderance  in  the  polit- 
ical system,  and  act  with  such  mighty  force 
upon  the  public  mind,  that  the  line  of  sep- 
aration between  that  and  the  other  branches 
of  the  government  ought  to  be  marked  very 
distinctly,  and  with  the  most  careful  precis- 
ion." And  again,  on  page  235  of  the  same 
vol  ume,  he  says :  **  Each  House  is  made  the 
sole  judge  of  the  election  return  and  qualifi- 
cations of  its  members.  The  same  power  is 
vested  in  the  British  house  of  commons,  and 
in  the  Legislatures  of  the  several  states,  and 
there  is  no  other  body  known  to  the  Consti- 
tution to  which  such  a  power  might  safely 
be  trusted.  It  is  requisite  to  preserve  a  pure 
and  genuine  representation,  and  to  control 
the  evils  of  irregular,  corrupt,  and  tumult- 
uous elections;  and,  as  each  House  acts  in 
these  cases  in  a  judicial  character,  its  decis- 
ions, like  the  decisions  of  any  other  court  of 
justice,  ought  to  be  regulated  by  known  prin- 
ciples of  law,  and  strictly  adhered  to,  for  the 
sake  of  uniformity  and  certainty." 

In  the  case  of  (formley  v.  Taylor,  44  Ga.  76, 
the  supreme  court  of  Georgia  uses  the  fol- 
lowing language:  *'No  evil  could  be  more 
offensively  aggressive  on  the  rights  of  the 
people  than  the  assumption  by  the  judiciary 
of  powers  not  delegated  to  their  rightful  ju- 
risdiction. To  lodge  in  the  opinions  of  a  few 
men,  no  matter  how  far  removed  from  the 
passions  of  the  hour,  the  rights  of  the  people . 
m  the  creation  of  government  and  decision 
of  affairs  of  state,  was  not  the  intention  of 
the  people.  Constitutions  and  laws  preceds 
the  judiciary,  and  we  decide  questions  aris- 
ing out  of  them  after  they  are  made,  not  bt* 
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tore.  We  restrain  the  Legislature  within  the 
limitations  set  to  its  powers.  But  we  may 
not  set  up  our  opinions  as  to  the  decision  of 
the  Legislature  upon  questions  not  purely 
legal.  The  Constitution  prescribes  the  man- 
ner of  passing  laws,  and  the  Legislature  must 
pursue  the  mode  prescribed.  The  Consti- 
tution divides  powers,  and  the  co-ordinate 
branches  must  stay  within  the  prescribed  lim- 
its. If  this  were  not  so,  the  judiciary  might 
^oilare  an  act  void,  and  the  Legislature 
mi^ht  impeach  the  judiciary — ^as  happened 
in  Illinois — for  the  decision.  The  intention 
of  the  Constitution  is  to  divide  the  powers, 
And  let  each  move  independently  in  its  orbit, 
all  revolving  round  the  Constitution  in  their 
appropriate  sphere,  like  the  planetary  sys- 
tems round  the  sun,  and  each  kept  in  place 
by  the  central  power  which  moves  the  whole 
in  harmony.**  "I  find  involved  in  this  de- 
cision of  the  court  a  reversal  of  the  judgment 
of  the  Legislature  as  to  the  status  of  the  state 
under  reconstruction.  This  embraces  a  polit- 
ical, as  well  as  legal,  question,  and  it  would 
be  an  ostentatious  parade  of  learning  to  go 
through  the  decisions  of  the  courts  excluding 
political  questions  involving  the  i)rinciples 
of  government  from  judicial  jurisdiction. 
The  very  question  made  by  Governor  Jenkins 
before  the  Supreme  Court  at  Washington  on 
the  constitutionality  of  the  reconstruction 
Acts  admonishes  me  of  the  fact  that  these 
matters  were,  while  regarded  by  the  profes- 
cion  of  Georgia  plainly  and  palpably  uncon- 
etitutional  at  the  time,  nevertheless  political 
in  their  character,  and  refused  a  hearing  at 
the  bar  of  that  tribunal. " 

In  the  case  of  Macon  d  A.  B.  Co,  v.  lAttU^ 
45  Ga.  872,  the  same  court  said :  '^  It  is  not 
only  the  right,  but  the  solemn  duty,  of  the 
•courts  to  pass  upon  the  constitutionality  of 
laws.  But  the  constitutionality  of  a  law,  and 
the  legality  of  a  Legislature  which  passed  it, 
«re  who!  1  v  d  ifterent  thi n^.  Over  the  former 
the  judiciary  has  jurisdiction;  over  the  lat- 
ter, in  my  judgment,  it  has  not.  Very  seri- 
ous question  has  been  made  whether  courts, 
in  their  inquiries  into  the  constitutionality 
of  laws,  are  not  confined  to  an  examination 
of  the  law  itself  as  it  appears  on  the  statute 
books.  It  has  been  contended  by  learned 
judges  that,  while  courts  may  inquire  if  the 
provisions  of  a  law  are  contrary  to  the  Con- 
stitution, and  (still  keeping  to  the  Act  as  it 
appears  upon  its  face)  whether  the  body  of 
it  conforms  to  the  title,  and  whether  there 
be  more  than  one  subiect-matter,  etc.,  that 
this  exhausts  their  authority.  Thev  cannot 
%o  behind  the  act  itself,  examine  tLe  jour- 
nals of  the  two  Houses,  or  learn  from  other 
sources  whether  the  Legislature  conformed, 
in  its  passage,  to  the  constitutional  require- 
ments as  to  the  mode  and  manner  in  which 
bills  shall  be  introduced,  read,  and  voted 
upon.  And  this  limif-ation  upon  the  power 
of  the  judiciary  would  seem  entirelv  consist- 
ent with  section  82  of  our  Bill  of  Rights, 
which  provides  'that  legislative  Acts,  in 
violation  of  this  Constitution,  are  void,  and 
the  judiciary  shall  so  declare  them.  *  There 
is  an  obvious  distinction  between  a  'legisla- 
tive Act'  and  the  mode  in  which  that  Act 
has  been  introduced,  read,  and  voted  upon. 


But  though,  as  I  have  said,  this  distinction 
has  been  drawn,  I  am  inclined  to  think  the 
weight  of  authority  is  in  favor  of  the  right 
of  the  courts  to  go  at  least  to  the  journals, 
and  inquire  if  they  show  the  proper  and  con- 
stitutional proceedings  to  have  been  had  on 
the  passage  of  the  law.  But  the  cases  are 
uniform  that  the  journals  are  conclusive, 
however  untrue  in  fact,  and  nothing  will  be 
heard  in  contradiction  of  them ;  and  this  upon 
principles  of  public  policy,  and  respect  of 
one  branch  of  the  trovemment  for  the  other, 
as  well  as  upon  tl^e  further  principle  that 
even  courts,  in  the  search  after  truth,  rec- 
ognize finalities  behind  which  they  will  re- 
fuse to  look.  But,  as  I  have  said,  the  ques- 
tion made  in  this  case  is  not  really  upon  the 
constitutionality  of  the  law  as  to  its  provis- 
ions, or  its  title,  or  even  as  to  the  mode  in 
which  it  was  introduced,  read,  and  voted 
upon,  but  upon  the  constitutionality  of  the 
Legislature  itself, — upon  its  authority  to  pass 
any  Acts.  Being,  as  it  is  claimed,  in  session 
contrary  to  the  Constitution,  it  was  not  at 
the  time  a  legislative  body  at  all,  but  a  mer< 
mob,  incapable  of  making  laws  of  anv  kind. 
Is  it  competent  for  the  courts  to  decide  upon 
the  legality  of  a  session  of  the  Legislature? 
I  think  nof  And  again:  ^Necessarily  the 
courts  must  decide  what  is  the  law, — wha^ 
is  the  legal  will  of  the  law-making  power. 
But  if  they  have  the  right  to  go  behind 
this,  and  to  inquire  whether  the  law-making 
power  is  itself  legal,  they  become,  in  effect, 
the  supreme  power  in  the  state.  A  case  may 
be  supposed  of  a  body— a  mere  public  meet- 
ing— undertaking  to  pass  laws,  and  it  is 
asked  if  the  courts,  when  the  acts  of  such  a 
body  are  pleaded  as  law,  must  not  inquire 
into  the  rightfulness  of  the  claim  of  the  body 
to  be  a  law-making  power.  In  such  a  case  the 
inquiry  by  the  courts  would  be,  not  the  right- 
fulness of  the  authority,  nor  its  conformity  to 
any  written  code  of  constitutional  law,  but 
whether  it  was  in  fact  the  legislative  depart- 
ment of  the  government,  recognized  as  such 
by  the  people,  or  by  whatever  final  arbiter 
has  power  to  enforce  its  edicts.  In  other 
words,  courts  do  not  make  governments,  or 
decide  upon  their  validity.  If  they  cannot 
recognize  as  rightful  the  law-making  power, 
which  is,  in  fact,  supreme,  they  must  get  out 
of  the  way,  and  not  attempt,  by  their  feeble 
arm,  to  stay  the  tide  of  revolution.  Luther 
Y.  Borden,  48  U.  8.  7  How.  1,  12  L.  ed.  581. 
But  there  is  another  ground,  which,  though 
it  assumes  the  right  of  the  courts  to  pass 
upon  the  legality  of  the  Legislature  directly, 
is  fatal  to  the  position  taken  against  this  law. 
It  is  a  settlea  rule  that,  even  where  courts 
have  power  to  inquire  into  the  right  of  an  offi- 
cer to  perform  official  acts,  thev  will  not  da 
so  collaterally.  They  will  freely  investigate 
the  legality  of  any  particular  act,  but  they 
will  never,  in  so  doing,  inquire  into  the 
right  of  the  officer  to  act,  as  such,  at  all. 
The  rule  is  uniform  that  the  acts  of  an  officer, 
otherwise  legal,  cannot  be  attacked  on  the 
ground  of  any  illegality  in  his  appointment, 
or  on  the  ground  that,  though  he  is  an  officer 
in  fact,  he  is  not  so  according  to  law.  Is  not 
the  General  Assembly,  actually  in  session, 
entitled  from  the  courts  to  at  least  the  same 
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measoie  of  consideration  as  they  grant  to  a 
constable  or  a  justice  of  the  peace?" 

In  New  Hampshire  the  Justices  of  the  su- 
preme court  of  judicature  were  requested  by 
the  House  of  Hepreseotatlyes  to  give  their 
opinion  whether  the  governor  had  the  con- 
stitutional authority  to  issue  to  any  one  a 
summons  to  appear  as  a  senator  elect.  The 
court,  answering,  (see  56  N.  H.  577,)  said: 
^  If  a  mistake,  or  even  an  intentional  wrong, 
should  be  committed  by  the  executive,  the 
remedies  under  our  form  of  government  are 
ample  and  prompt ;  the  wrong  to  be  suffered 
temporary.  If,  on  the  other  hand,  a  prece- 
dent of  interference  by  one  department  with 
tiie  discharge  of  its  duties  by  another  should 
be  established  by  the  form  of  a  Judicial 
decision,  a  dangerous  blow  would,  in  our 
Judgment,  be  struck  at  one  of  the  most  vital 
principles  of  our  system  of  government,  the 
consequences  of  which  no  one  could  fore- 
tell, and  which  no  intelligent  and  candid 
citizen  could  fail  to  see  must  be  lasting  and 
pernicious."  The.  Opinion  of  the  Justieei 
contained  in  70  Me.  §85,  and  also  the  case 
of  Pnnee  v.  SkiUin,  71  Me.  861,  86  Am.  Rep. 
825,  are  referred  to  by  the  chief  Justice.  The 
Constitution  of  Maine,  (art.  6,  g  8,)  defining 
the  judicial  power  of  the  supreme  court, 
reads  as  follows :  *^  They  shall  be  obliged  to 
give  their  opinion  upon  important  questions 
of  law,  and  upon  solemn  occasions,  when  re- 

auired  by  the  governor,  council.  Senate,  or 
[ouse  of  Representatives. "  No  similar  pro- 
vision is  found  in  the  Constitution  of  this 
state,  and  such  provisions  are  not  common. 
Under  this  provision  of  the  Constitution  there 
would  seem  to  be  no  question  as  to  the  duty 
of  the  court  to  answer  Questions  of  this  kind 
when  requested  so  to  do  by  a  political  de- 
partment of  the  state,  and  it  will  be  noted 
that  there  is  a  marked  difference  between 
answering  questions  of  this  character  at  the 
solicitation  of  a  political  department  and 
answerinff  them  at  the  request  of  parties  to 
ordinary  litigation.  In  that  case,  however, 
there  were  not  only  two  bodies  of  men,  each 
claiming  to  be  the  House  of  Representatives, 
but  also  two  bodies  respectively  claiming  to 
be  the  state  Senate.  These  .cases,  however, 
are  authorities  squarely  against  the  position 
taken  by  this  court  that  parties  holding  cer- 
tificates of  election,  whether  elected  or  not 
in  fact,  and  whether  in  fact  qualified  under 
the  Constitution  to  sit  as  members  of  the 
House,  are  entitled  to  organize  without  ref- 
erence to  the  very  right  of  the  matter.  In 
Maine  the  returns  of  the  elections  of  members 
of  the  Legislature  are  made  to  the  governor 
and  council,  who  thereupon  examine  them, 
and  issue  to  the  members  who  appear  to  be 
"elected,"  as  it  is  there  denominated,  a  sum- 
mons to  attend  the  Legislature.  In  this  state 
a  canvassing  board,  consisting  also  of  the 
governor  ana  certain  state  oflScers,  issue  what 
is  denominated  a  ''certificate  of  election." 
The  two  documents  are  intended  to  serve  pre- 
cisely the  same  purpose,  viz.,  to  furnish  evi- 
dence that  the  person  receiving  it  is  entitled 
to  a  seat  in  the  Legislature.  No  one  dis- 
putes the  proposition,  so  far  as  I  am  aware, 
that  the  certificate  or  summons,  as  the  case 
may  be,  furnishes  prima  facie  evidence  of 
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right  to  the  seat;  but  prima  facie  evidence 
must  always  give  way  to  stronger  and  better 
evidence  when  it  exists.  We  quote  from 
Opiniona  of  ths  Jtutices,  70  Me.  585 :  "  Hold- 
ers of  summonses  which  are  void  for  the  rea- 
son that  the  governor  and  council  have  failed 
to  correctly  perform  the  constitutional  obli- 
gation resting  upon  them  have  no  right  to 
take  a  part  in  the  organization  or  in  anv 
subsequent  proceedings  of  the  House  to  which 
they  are  wrongfully  certificated.  They  are 
not  in  fact  members.  But  the  memlx^s 
rightfully  elected,  as  shown  by  the  official 
returns,  and  the  opinion  of  court  upon  the 
propositions  heretofore  by  the  governor  pre- 
sented to  the  court,  are  entitled  to  appear 
and  act  in  the  organization  of  the  Houses  to 
which  they  belong,  unless  the  House  and 
Senate,  in  judging  of  the  election  and  quaii- 
flcation  of  members,  shall  determine  to  the 
contrary.  A  member  without  a  summons, 
who  appears  to  claim  his  seat,  is  prima  facie 
entitled  to  equal  consideration  with  a  mem- 
ber who  has  a  summons  issued  in  violation 
of  law.  He  is  not  to  be  deprived  of  the  po- 
sition belonging  to  him  on  account  of  the 
dereliction  of  mose  whose  duty  it  was  to 
have  given  him  the  usual  summons.  The 
absence  of  that  evidence  may  be  supplied  by 
other  evidence  of  membership.  The  House 
and  Senate  have  the  same  right  to  consider 
and  determine  whether,  in  the  first  instance, 
such  persons  appear  to  have  been  elected,  and, 
finally,  whether  they  were  in  fact  elected,  as 
they  have  of  any  and  all  the  persons  who 
appear  for  the  purpose  of  composing  their 
respective  bodies. "  And  again :  **  In  neither 
case  did  the  Senate  or  House  itself  act  upon 
the  question  of  their  membership.  Both  tho 
Senate  and  House  [meaning  the  bodies  as- 
sembled to  be  organized  as  such]  were  de- 
barred from  any  action  thereon  by  the  con- 
duct of  the  presiding  secretary  and  clerk. 
The  assumption  of  such  officers  that  no  ques- 
tions should  be  entertained  relative  to  the 
rights  of  persons  whose  names  are  not  upoD 
the  rolls  furnished  by  the  secretary  of  8tate> 
but  who  were  claimants  of  seats,  was  unwar- 
rantable. The  Statute  of  1869,  embodied  in 
Rev.  Stat.,  chap.  2,  §  25,  cannot  preclude- 
either  the  Senate  or  House  from  amending 
and  completing  the  rolls  of  membership,  ac- 
cording to  the  facts.  Each  House  has  tho 
constitutional  right  to  organize  itself.  The- 
form  provided  for  aid  and  convenience  ia 
effecting  the  organization  does  not  confer 
upon  a  temporarypresiding  officer  such  con- 
clusive power.  We  have  not  failed  to  care- 
fully consider  the  Act  of  1860,  chap.  67,  in- 
corporated in  Rev.  Stat.,  chap.  2,  g  25;  and, 
so  far  as  it  declares  that  'no  person  shall  be 
allowed  to  vote  or  take  part  m  the  organiza- 
tion of  either  branch  of  the  Legislature  as  a 
member  unless  his  name  appears  upon  the 
certified  roll  of  that  branch  of  the  Legislature- 
in  which  he  claims  to  act,'  wa  think  it 
clearly  repugnant  to  the  Constitution,  which 
declares  that  each  House  shall  be  the  judge 
of  the  election  and  qualification  of  its  owi> 
members.  It  aims  to  control  the  action  of 
each  within  its  constitutional  power  till  after 
a  full  organization,  with  a  majority  deter- 
mined and  fixed  by  the  governor  and  counciU 
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By  their  action  in  granting  certificates  to 
men  not  appearing  to  be  elected,  or  refusing 
to  grant  certificates  to  men  clearly  elected, 
they  may  constitute  each  House  with  a  major- 
ity to  suit  their  own  purposes,  thus  strang- 
ling and  overthrowing  the  popular  will  as 
honesty  expressed  by  the  ballot.  The  doc- 
trine of  that  Act  gives  to  the  executive  de- 
£artment  the  i>ower  to  rob  the  people  of  the 
legislature  they  have  chosen,  and  force  upon 
them  one  to  serve  its  own  purposes.  It  poi- 
sons the  very  foundation  of  legislation,  and 
tends  to  corrupt  the  legislative  department 
of  the  government.  It  strikes  a  death  blow 
at  the  heart  of  popular  government,  and 
renders  its  foundation  and  great  bulwarks — 
the  will  of  the  people  as  expressed  by  the 
ballot — a  farce.    Each  House  has  the  same 

Sower,  and  is  charged  with  the  same  duty  to 
eclare  the  election  of  its  own  members,  and 
organize  in  any  legitimate  way,  as  before 
the  passage  of  that  Act."  Aiid  again: 
"  Question  9.  To  make  up  the  legal  quorum 
required  on  any  vote  in  either  House,  can 
the  votes  of  any  persons  be  counted  who, 
though  summoned,  do  not  appear  to  be  elected 
by  the  ofiicial  returns  under  the  Constitution, 
and  the  decision  of  the  court?  Answer.  Not 
if  the  attention  of  the  House  is  called  to  the 
fact  that  such  persons  are  illegally  sum- 
moned, and  oblection  is  seasonably  made  to 
the  counting  oi  such  persons  for  the  purpose 
of  making  up  a  quorum,  and  the  House  does 
not  act  upon  the  question  of  their  admissibil- 
ity. 

In  the  case  of  Pririce  v.  SkilUn,  71  Me.  869, 
86  Am.  Rep.  825,  we  find  the  following  lan- 
guage :  ''It  is  claimed  that  the  decision  of 
the  governor  and  council  acted  as  a  final  can- 
▼assing  board,  and  that  their  final  action  con- 
stitutes an  estoppel  upon  all  other  branches  of 
the  government  except  the  Houses  of  the  Leg- 
islature in  regard  to  the  membership  of  those 
bodies.  This  is  not  so.  The  object  of  all 
investigations  is  to  arrive  at  true  results." 
Again :  "*  In  accordance  with  these  views,  it 
has  been  uniformly  held  by  this  and  all  other 
courts  where  the  question  has  arisen  that 
the  decision  of  the  canvassing  board  is  only 
prima  facie  evidence  that  the  real  title  to  the 
ofiice  depends  upon  the  votes  cast,  and  that 
the  tribunal  before  which  the  question  arises 
will  investigate  the  facts  of  the  election,  the 
votes  cast,  and  the  legality  of  the  action  of 
the  canvassing  board.  People  v.  Cook,  8  N. 
Y.  67,  59  Am.  Dec.  451 ;  PeopU  v.  Vail,  20 
Wend.  12 ;  State  v.  Governor,  25  N.  J.  L. 
848;  PtopU  V.  Thaclur,  55  N.  Y.  525."  And 
again:  ''The  underlying  principle  is  that 
the  election,  and  not  the  return,  is  the  founda- 
tion of  the  right  to  an  elective  office,  and 
hence  it  has  been  held  competent  to  go  be- 
hind the  ballot  box,  and  purge  the  returns 
by  proof  that  votes  were  received  and  counted 
which  were  cast  by  persons  not  qualified  to 
vote."  People  v.  Pease,  27 N.  Y.  45.  "Free- 
dom of  inquiry  in  investigating  the  title  to 
office,"  observes  Andrews,  J.,  in  People  v. 
ThaOur,  65  N.  Y.  531,  "tends  to  secure  fair- 
ness in  the  conduct  of  elections,  faithfulness 
and  Integrity  on  the  part  of  returning  officers, 
«nd  it  weakens  ►he  motive  to  fraud  or  vio- 
lence by  diminishing  the  chances  that  thev 
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may  prove  successful  in  efFectinf  the  objects 
for  wnich  they  are  usually  employed. " 

In  the  case  of  Hughes  v.  Futon,  11  Colo. 
489,  the  validity  of  an  Act  establishing  the 
superior  court  of  Denver  was  attacked.  The 
objection  made  was  not  to  the  mode  of  its 
passage,  nor  to  the  subject-matter  apparent 
on  the  face  of  the  Act,  but  because  it  was 
claimed  that  the  Legislature  which  enacted  it 
was  not  a  legal  or  constitutional  bodjr.  The 
Supreme  Court  of  Colorado,  following  the 
ucbroken  current  of  authorities  on  this  ques- 
tion, uses  the  followinir  language:  "From 
what  has  already  been  said  it  is  plain  to  be 
seen  that  a  determination  of  the  main  prop- 
osition contended  for  involves  a  decision  of 
questions  which  this  court  has  no  authority 
to  decide,  and  which  it  is  prohibited  from 
deciding  by  an  express  provision  of  the  Con- 
stitution lodging  such  power  elsewhere.  The 
members  of  me  Legislature  thus  assailed  met 
at  the  time  and  place  provided  therefor  by 
law,  and  then  and  there  organized  the  two 
Houses  in  the  manner  required  by  law.  In 
doinff  this  each  House  necessarily  judged  of 
the  election  and  qualifications  of  its  mem- 
bers. The  two  Houses  thus  organized  rec- 
ognized each  other  as  a  component  part  of 
the  Legislature  of  the  state,  and  they  received 
full  recognition  as  such  by  the  executive 
branch  of  the  government.  They  chose  two 
persons  to  represent  the  state  of  Colorado  in 
the  Senate  of  the  United  States,  who  were 
afterwards  admitted  to  seats  as  members  of 
that  distinguished  body ;  and  in  all  other  re- 
spects the  said  assembly  acted  and  was  rec- 
ognized as  the  Legislature  of  the  state.  It  is 
a  general,  if  not  universal,  rule,  that  courts, 
in  determining  the  validity  or  invalidity  of 
a  legislative  Act,  do  not,  lor  the  purpose  of 
impeaching  such  Act,  permit  of  or  consider 
evidence  outside  of  the  Act  itself,  the  enrolled 
bill,  and  the>  journals  of  the  two  Houses. 
Division  of  Howa/rd  County,  15  Kan.  195,  and 
cases  there  cited.  For  these  reasons  the  prop- 
osition advanced  is  not  tenable. " 

In  the  case  of  Robertson  v.  State,  109  Ind. 
79,  this  question  was  most  exhaustively  con- 
sidered. The  question  at  issue  was  the  title 
to  the  office  of  lieutenant  governor  of  Indiana. 
The  plaintiff.  Smith,  clfldmed  that  in  Jan- 
uary, 1887,  he  was  elected  president  of  the 
Senate ;  that  one  Manson  was  elected  lieuten- 
ant governor  in  November,  1884,  and  held 
the  office  until  July.  1886,  when  he  vacated 
it  by  accepting  a  Federal  office ;  that  on  the 
2d  of  November,  1886,  the  respondent  was 
voted  for  and  claimed  to  be  elected  lieuten- 
ant governor;  that  he  thereupon  took  the 
oath  of  office,  and  intruded  into  the  office  of 
lieutenant  j^ovemor,  and  it  was  alleged  in 
the  complaint  that  the  speaker  of  the  House 
of  Representatives  recognized  Robertson  as 
lieutenant  governor.  Suit  was  brought  by 
injunction  in  the  circuit  court  of  Marion 
county,  in  which  the  state  capitol  is  located, 
to  restrain  Robertson  from  exercising  the  du- 
ties of  the  office  of  lieutenant  governor,  and 
an  appeal  taken  from  the  decision  of  that 
court  to  the  supreme  court.  Separate  opin- 
ions were  filed  by  the  various  members  of  the 
court  on  the  original  hearine,  and  also  by  the 
chief  justice  and  Jud^e  Niblack  on  the  peti- 
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tioD  for  a  rehearing.  Chief  Justice  Elliott, 
after  having  delivered  the  opinion  of  the 
court,  in  his  individual  opinion  says:  "I 
fully  concur  in  the  opinion  of  my  Brother 
Nib  lack  that  the  courts  have  no  lurisdiction 
of  the  subject-matter  of  this  action,  and,  as 
the  subject  has  been  by  him  so  fully  and  so 
ably  discussed,  little  can  be  added.  I  began 
the  investigation  of  this  question  with  the 
impression  that  the  courts  had  jurisdiction 
of  the  subject-matter,  but  I  leave  it  with  the 
firm  conviction  that  they  have  not.  This 
impression  arose  from  a  belief  that  it  is  bet- 
ter and  safer  that  such  controversies  as  this 
should  be  settled  by  some  other  tribunal  than 
the  Legislature ;  but,  while  still  imi)ressed 
with  that  belief,  I  am  compelled  to  yield  to 
the  settled  rules  of  the  law  and  the  clear 
words  of  the  Constitution.  Whatever  may 
be  the  views  of  a  court  or  judge  upon  a  ques- 
tion of  constitutional  policy,  the  expressed 
will  of  the  people,  as  written  in  their  Con- 
stitution, must  be  obeyed  and  enforced.  I 
am  convinced  that  tlie  framers  of  the  Consti- 
tution have  conferred  upon  the  General  As- 
sembly exclusive  authority  over  such  con- 
trovereies  as  this,  although,  regarded  as  a 
question  of  policy,  I  am  persuaded  that  it 
would  have  been  wiser  to  nave  intrusted  the 
authority  to  some  other  tribunal.  The  mak- 
ers of  the  Constitution  had  power  to  vest  the 
authority  in  the  Legislature,  and  they  have 
done  it.  To  their  judgment  all  must  yield. 
The  grant  of  power  to  the  Legislature  cannot 
be  defeated  upon  the  presumption  that  it  will 
not  be  lustly  exercised.  On  the  contrary,  it 
is  the  duty  of  the  ^judiciary  to  assume  that 
legislators  will  faithfully  and  impartially 
perform  the  duty  imposed  upon  them  by  the 
Constitution  they  have  solemnly  sworn  to 
support.  Courts  must  accord  to  the  Legisla- 
ture the  same  solemn  sense  of  duty,  and  the 
same  conscientious  resolution  to  perform  it, 
unmoved  by  improper  motives,  that  they  can 
claim  for  themselves.  In  Brown  y.  Buzan, 
24  Ind.  194,  it  was  said:  'The  judiciary 
ought  to  accord  to  the  Legislature  as  much 
purity  of  purpose  as  it  would  claim  for  itself ; 
as  honest  a  desire  to  obey  the  Constitution ; 
and  also  a  hi^h  capacity  to  judge  of  its  mean- 
ing.'  ^  Again:  "Our  own  court  has  recog- 
nized the  general  principle  that  it  is  often 
best  to  intrust  higher  power  to  officers  whose 
terms  are  short.  In  Brawn  v.  Buzan,  supra, 
it  was  said  :  'Thus,  to  whatever  extent  this 
court  might  err  in  denying  the  rightful  au- 
thority of  the  law-making  department,  we 
would  claim  that  authority,  for  a  lon^  pe- 
riod, at  our  feet.  It  is  better  and  safer,  there- 
fore, that  the  judiciary,  if  err  it  must,  should 
not  err  in  that  direction.  If  either  depart- 
ment of  the  government  may  slightly  over- 
step the  limits  of  its  constitutional  powers, 
it  should  be  that  one  whose  official  life  shall 
soonest  end.  It  has  the  least  motive  to  usurp 
power  not  given,  and  the  people  can  sooner 
relieve  themselves  of  its  mistakes.'  This 
reasoning  supplies  grounds  for  sustaining  the 
policy  of  distributing  the  power  of  settling 
contests  for  office ;  for,  if  that  power  is  lodged 
in  the  Legislature,  the  people  can,  at  short 
and  often-recurring  intervals,  rebuke  where 
rebuke  is  needed,  and  approve  where  ap- 
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proval  is  merited."  And  again:  *In  many 
instances  powers  of  a  judicial  nature  are  con- 
ferred upon  the  Legislature,  and  it  has  al- 
ways been  held  that,  where  such  a  power  is 
conferred,  it  is  exclusive  and  supreme.  No 
other  tribunal  can  share  in  its  exercise,  nor 
can  any  court  control  it.  People  v.  Mahaney, 
18  Mich.  481,  492 ;  State  v.  Oilmore,  20  Kan. 
551,  27  Am.  Rep.  189;  State  v.  Tomlifuan, 
20  Kan.  692 ;  Dalton  v.  StaU,  48  Ohio  St. 
652 ;  Smith  v.  M^ers,  109  Ind.  1,  and  cases 
cited."  And  asram:  *'A  hi^h  tribunal  has 
been  designated  by  the  people  to  determine 
all  contests  for  the  office  of  lieutenant  gov- 
ernor. There  the  people  have  placed  that 
great  power,  and  there  it  must  rest  until 
the  people  in  their  sovereign  capacity  shsXl 
change  their  Constitution. "  And  in  the  same 
case,  on  a  petition  for  a  rehearing.  Judge 
Niblack,  on  page  158,  109  Ind.,  says:  •*If 
an  Act  of  the  present  (General  Assembly, 
whether  passed  at  the  regular  or  some  special 
session,  shall  come  before  us,  signed  by  the 
appellant  on  behalf  of  the  Senate,  and  other- 
wise duly  certified  and  approved,  it  will  be 
our  duty  to  assume  that  the  appellant  was, 
at  the  time  he  affixed  his  signature,  the  act- 
ing and  qualified  lieutenant  governor  of  the 
st^te,  and  that  he  has  been  so  recognized  by 
the  two  Houses  of  the  General  Assembly. 
On  the  other  hand,  when  an  Act  of  the  cur- 
rent General  Assembly  shall  come  before  us, 
signed  by  the  relator.  Smith,  or  some  other 
person,  as  president  pro  tempore  of  the  Sen- 
ate, we  will  be  required  to  assume  that  the 
person  so  signing  was  elected  to  preside  over 
the  Senate  at  a  time,  and  under  circum- 
stances, which  authorized  his  election.  So 
that  the  Senate  settles  for  us,  and  not  we  for 
it,  who,  for  any  occasion,  is  its  proper  pre- 
siding officer." 

The  Supreme  Court  of  Texas,  in  the  case 
of  WiHght  y.  Fau>cett,  42  Tex.  206,  says: 
**To  decide  the  result  of  an  election  is  a 
question  of  a  different  character, "  part  of  the 
process  of  political  organization  and  ^'not  a 
question  or  private  right."  Hulseman  v. 
Rems,  41  Pa.  396.  And  see  Arberry  v.  Beavers, 
6  Tex.  469,  55  Am.  Dec.  791 ;  Baker  y.  ChU- 
holm,  8  Tex.  157  ;  Walker  v.  Tarrant  County, 
20  Tex.  16.  Where  the  law  has  provided  a 
mode  of  deciding  cases  of  contested  elections, 
designed  to  be  final,  the  courts  have  no  au- 
thority to  adjudicate  such  cases  other  than 
that  the  law  may  give  to  them.  Batman  v. 
Megowan,  1  Met.  (Ky.)  538;  Orier  v.  Shack- 
kford,  8  Brev.  491 ;  SkerretVs  Case,  2  Pars.  Sel. 
£q.  Cas.  509,  as  reported  in  Brisrhtly,  Elect. 
Cas.  p.  320 :  Ewing  y.  Filley,  4S  Pa.  389. 

All  are  familiar  with  what  took  place 
when  the  result  of  the  presidential  election 
of  1876  was  in  dispute.  The  question  as  to 
what  tribunal  had  power  to  decide  the  result 
of  that  election  was  widely  discussed,  and 
the  view  was  generally  entertained  by  mem- 
bers of  all  political  parties  that  not  only  had 
the  supreme  court  no  power  to  decide  the  con- 
troversy, but  that  it  was  beyond  the  power 
of  Congress  to  abdicate  its  sole  and  exclusive 
right  to  count  the  vote  and  declare  the  re- 
sult. The  electoral  commission  was  estab- 
lished with  the  vain  hope  that  a  nonpartisan 
decision   of  the   grave  questions   involved 
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might  be  obtained  by  haying  certain  Judges 
of  the  Supreme  Court  of  the  United  States 
pass  their  opinions  on  the  questions  involved. 
The  result  of  tiie  commission  was  a  sad  dis- 
appointment to  those  who  believed  the  ju- 
diciarr  to  be  free  from  partisan  bias.  While 
the  conclusions  of  the  commission  were  re- 
ceived and  abided  by  in  Congress,  it  was 
merely  acquiesced  in  as  the  most  practical 
means  of  solving  the  great  complication,  and 
the  whole  proceeding  was  a  clear  recognition 
of  the  main  point  before  us  now  for  our  con- 
sideration, VIZ.,  that  political  questions  are 
to  be  decided  by  the  political  departments  of 
the  government  alone,  and  that  tne  Judiciary 
in  all  such  cases  must  follow,  and  not  lead. 
It  is  not  every  question,  even  of  a  Judicial 
nature,  that  under  our  Constitution  is  to  be 
decided  bv  the  courts.  Section  27,  art.  2,  of 
the  Constitution :  **  The  House  of  Represent- 
atives shall  have  the  sole  power  to  impeach. 
All  impeachments  shall  be  tried  by  the  Sen- 
ate, and  when  sitting  for  that  purpose  the 
senators  shall  take  an  oath  to  do  iustlce  ac- 
cording to  the  law  and  the  evidence.  No 
person  shall  be  convicted  without  the  con- 
currence of  two  thirds  of  the  senators  elected. " 
By  paragraphs  2785,  2786,  Gen.  Stat.  1889, 
it  is  provided  that  all  contests  over  the  elec- 
tion of  state  officers,  justices  of  the  supreme 
or  district  courts,  shall  be  tried  by  the  Sen- 
ate. Doubtless  the  reason  which  actuated 
the  Legislature  in  making  the  Senate  the 
court  to  try  contests  of  this  kind  was  that 
such  contests  are  political  in  their  nature, 
and,  though  they  involve  the  rights  of  indi- 
viduals to  the  possession  and  emoluments  of 
public  offices,  yet  the  public  have  such  a 
deep  interest  in  the  result  of  such  contest, 
and  they  become  so  generally  the  subject  of 
political  agitation  and  discussion,  that  it  is 
better  that  a  political  branch  of  ihe  eovem- 
ment  should  be  responsible  for  the  decision 
than  that  a  court  should  run  the  risk  of  be- 
ing charged  with  partisanship  in  the  decision 
of  such  controversies.  The  framers  of  our 
own,  and,  so  far  as  I  am  aware,  not  only  the 
national,  but  all  state.  Constitutions,  have 
clearly  foreseen  that  impeachments  will  fre- 
quently, if  not  usually  precipitate  political 
agitation,  excitement,  and  strife,  and  the 
power  to  present  articles  has  therefore  wisely 
been  lodged  in  one  branch  of  the  law-making 
department  and  the  trial  in  the  other.  Can 
it  be  that  the  framers  of  our  Constitution, 
having  given  to  each  branch  of  the  Legisla- 
ture the  exclusive  power  to  judge  of  the  elec- 
tion and  qualifications  of  its  own  mem- 
bers, intended  that  the  judiciary  should  have 
power  indirectly  to  Judge  of  the  very  exist- 
ence of  the  House  itse)f  ?  It  seems  to  me 
clearly  not.  Section  5,  art.  1,  of  the  Consti- 
tution, provides  that "  he  [the  governor]  may, 
on  extraordinary  occasions,  convene  the  Leg- 
islature by  proclamation,  and  shall,  at  the 
commencement  of  every  session,  communi- 
cate, in  writing,  such  information  as  he  may 
possess  in  reference  to  the  condition  of  the 
state,  and  recommend  such  measures  as  he 
may  deem  expedient.**  Section  6  provides 
that  "in  case  of  disagreement  between  the 
two  Houses  in  respect  to  the  time  of  adjourn- 
ment he  may  adjourn  the  Legislature  to  such 
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time  as  he  may  think  proper,  not  beyond  its 
regular  meeting,"  In  section  14,  art.  2,  of 
the  Constitution  it  is  provided  that  **  every 
bill  and  joint  resolution  passed  by  the  House 
of  Representatives  and  Senate  shall,  within 
two  days  thereafter,  be  signed  by  the  presid- 
ing officers,  and  presented  to  the  governor. 
If  he  approve  it,  he  shall  sicrn  it;  but,  if 
not,  he  shall  return  it  to  the  E[buse  of  Repre- 
sentatives, which  shall  enter  the  objections 
at  large  upon  its  journal,  and  proceed  to  re- 
consider the  same."  The  governor  is  thus 
required  to  communicate  with  the  Senate  and 
House,  and  of  necessity  must  promptly  de- 
cide what  body  of  men  is  the  House. 

The  rule  of  our  government  is  that  each  of 
the  three  great  co-ordinate  departments  are 
independent  of  each  other,  and  that  each 
matter  which  is  intrusted  to  one  of  those  de- 
partments shall  be  determined  by  that  de- 
partment alone,  without  interference  from 
another ;  and,  as  the  decision  of  this  court  is 
in  its  nature  linal,  the  judiciary  ought  to  be 
most  careful  of  all  to  nicely  ob^rve  the 
boundaries  of  its  own  authority.  It  is  pre- 
sumed that  those  who  administer  each  de- 
partment of  the  government  will  act  honestly 
and  from  equally  pure  and  lofty  motives. 
It  is  needless  to  multiply  authorities  on  this 
question.  The  Supreme  Court  of  Pennsyl- 
vania, in  the  case  of  Sunhury  A  E,  B,  Co. 
y.  Coifper,  33  Pa.  284,  said:  "Here  again, 
and  under  another  aspect,  the  sincerity  and 
honesty  of  the  Legislature  in  the  performance 
of  their  duties  is  attempted  to  be  made  a 
question  of  judicial  cognizance;  and  again 
we  say  that  we  have  no 'jurisdiction  of  such 
a  question,  and  can  have  no  right  to  express 
any  official  opinion  in  relation  to  it.  Official 
morality  in  us  requires  that  we  shall  not  as- 
sume authority  to  judge  of  the  official  moral- 
ity of  the  Legislature.  For  the  faithfulness 
and  honesty  of  their  public  acts,  we  repeat, 
they  are  responsible  to  the  public  alone,  and 
not  by  means  of  a  trial  before  the  courts." 
The  Supreme  Court  of  Ohio,  in  the  case  of 
Dalton  v.  StaU,  43  Ohio  St. '  680,  says : 
**The  iurisdiction  of  each  House  to  decide 
upon  the  election,  returns,  and  qualifications 
of  its  own  members  is  supreme  and  exclu- 
sive,"—citine  Cooley,  Const.  Lim.  183;  State 
v.  Jarrett,  17  Md.  309 ;  People  v.  Mahaney, 
13  Mich.  481:  No  court  of  the  state  has,  nor 
is  it  possible  under  our  present  Constitution 
to  clothe  any  court  of  the  State  with,  the 
power  to  decide  as  to  the  election  of  any 
candidate  to  either  House.  See  Slack  v. 
Jacob,  8  W.  Va.  612,  where  the  authorities 
are  extensively  collated  and  reviewed.  Also, 
Hnmboldt  v.  Uhvrehill  Cotmty  Comrs.  6  Nev. 
30 :  State  v.  Barman,  31  Ohio  St.  250. 

Recurring  now  to  the  exclusive  control  by 
each  House  of  the  Legislature  over  the  elec- 
tion and  qualification  of  its  members,  we 
will  consider  some  cases  decided  by  this 
court.  In  the  case  of  State  v.  Qilmore,  20 
Ran.  551,  27  Am.  Rep.  189,  it  appears  that 
Gilmore  was  chosen  a  member  of  the  lower 
House  of  the  Legislature  in  1876.  W.  L. 
Martin,  as  relator,  commenced  an  action  in 
the  name  of  the  state  against  Gilmore  in 
August,  1877,  while  Gilmore  was  a  member 
of  the  state  Legislature,  holding  the  office 
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of  representative  of  the  fifty -fourth  represent- 
ative district,  alleging  that  he  was  guilty 
of  being  in  a  state  of  intoxication,  prc^uced 
by  strong  drink,  voluntarily  taken,  and  asked 
that  he  be  removed  from  his  office  under  the 
provisions  of  chapter  123  of  the  Laws  of  1875. 
The  opinion  was  delivered  by  Justice  Brewer, 
and  from  it  I  quote :  **  The  Constitution  de- 
clares (art.  2,  §  8)  that  'each  House  shall  be 
judge  of  the  elections,  returns,  and  qualifi- 
cations of  its  own  members.  This  is  a  grant 
of  power,  and  constitutes  each  House  the  ul- 
timate tribunal  as  to  the  qualifications  of  its 
own  members.  The  two  Houses,  acting  con- 
jointly, do  not  decide.  Each  House  acts  for 
Itself  and  by  itself ;  and  from  its  decision 
there  is  no  appeal,  not  even  to  the  two 
Houses.  And  this  power  is  not  exhausted 
when  once  it  has  been  exercised,  and  a  mem- 
ber admitted  to  his  scat.  It  is  a  continuous 
power,  and  runs  throuj^h  the  entire  term. 
At  any  time  and  at  all  times  during  the  term 
of  office  each  House  is  empowered  to  pass 
upon  the  present  qualifications  of  its  own 
members.  By  section  6  of  the  same  article 
acceptance  of  a  Federal  office  vacates  a  mem- 
ber's seat.  He  ceases  to  be  qualified,  and  of 
this  the  House  is  the  judge.  If  it  ousts  a 
member  on  the  claim  that  ne  has  accepted  a 
Federal  office,  no  other  court  or  tribunal  can 
reinstate  him.  If  it  refuses  to  oust  a  mem- 
ber, his  seat  is  beyond  judicial  challenge. 
This  grant  of  power  is,  in  its  verjr  nature, 
(and  so  as  to  any  other  disqualification,)  ex- 
clusive ;  and  it  is  necessary  to  preserve  the 
entire  independence  of  the  two  Houses.  Be- 
ing a  power  exclusively  vested  in  it.  it  can- 
not be  granted  away  or  transferred  to  any 
other  tribunal  or  officer.  It  may  appoint  a 
committee  to  examine  and  report,  but  the 
decision  must  be  by  the  House  itself.  It, 
and  it  alone,  can  remove.  Perhaps,  also,  it 
might  delegate  to  a  judge  or  other  officer  out- 
side its  own  body  power  to  examine  and  re- 
port upon  the  qualifications  of  one  of  its 
members.  But  neither  it  nor  the  two  Houses 
together  can  abridge  the  power  vested  in  each 
House  separatelv  of  a  final  decision  as  to  the 
qualifications  of  one  of  its  members,  or  trans- 
fer that  power  to  any  other  tribunal  or  officer. 
And  an  Act  which  purported  to  grant  to  the 
district  court  power  to  remove  from  office 
must  be  construed  as  not  embracing  members 
of  the  Legislature ;  or,  if  its  language  specif- 
ically names  or  necessarily  includes  them, 
then,  as  to  them,  the  Act  is  unconstitu- 
tional. ** 

In  the  case  of  Stats  y.  TonUinson,  20  Kan. 
692,  Ohief  JtLstieeRorUmt  delivering  the  opin- 
ion of  the  court,  sa^s :  •*The  attempt  to  de- 
termine the  title  of  the  defendant  as  a  mem- 
ber of  the  Legislature  in  this  manner  must 
necessarily  fail,  for  the  simple  reason  that 
we  cannot  and  ought  not  to  take  jurisdiction 
of  the  case.  We  are  powerless  to  enforce  any 
lud^ment  of  ouster  against  a  member  of  the 
Legislature.  While  the  Constitution  has 
conferred  the  general  judicial  power  of  the 
state  upon  the  courts  and  certain  officers 
specifiea,  there  are  certain  powers  of  a  judi- 
cial nature  which,  by  the  same  instrument, 
are  expressly  conferred  upon  other  bodies  or 
officers,  and  among  them  is  the  power  to 
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judge  of  the  elections,  returns,  and  qualifica- 
tions of  members  of  the  Legislature.  This 
power  is  exclusively  vested  in  each  House, 
and  cannot  by  its  own  consent  or  by  legisla- 
tive action  be  vested  in  an^  other  tribunal 
or  officer.  This  power  continues  during  the 
entire  term  of  office.  Section  8,  art.  2,  State 
Cons*. ;  State  v.  Oilmare,  supra.  Within  cer- 
tain constitutional  restrictions,  the  execu- 
tive, legislative,  and  judicial  powers  of  the 
state  are  independent  and  supreme ;  and  nei- 
ther has  the  right  to  enter  upon  the  exclusive 
domain  of  the  other.  We  should  be  passing 
beyond  the  limits  of  our  power  to  judge  of 
the  election  or  qualifications  of  a  member  of 
the  Legislature,  and  as  the  Constitution  has 
expressly  confided  this  power  to  another 
body,  we  must  leave  it  where  it  has  been  de- 
posited by  the  fundamental  law.  If  we  are 
at  liberty  to  interfere  in  this  case,  or  If,  with 
consent  of  the  Legislature,  we  assume  juris- 
diction, we  may  review  all  similar  decisions 
of  that  body,  and  in  the  end  brinj^  the  legis- 
lative power  of  the  state  in  conflict  with  the 
judiciary.  Tlie  obiections  to  such  a  course 
are  so  strong  and  obvious  that  all  must  ac- 
knowledge them."  And  again:  "It  is  in- 
sisted, upon  the  authority  of  Prouty  v.  Stot- 
ers,  11  E!an.  285,  that  this  court  has  expressed 
the  right  to  make  inquiry  into  the  fact 
whether  the  district  from  which  a  member 
of  the  Legislature  is  admitted  exists  or  not, 
and  if  it  does  not  exist  the  member  may  be 
ousted  by  the  courts.  In  that  case  it  was 
only  decided  that,  where  the  Legislature  was 
sitting  as  an  electoral  body  in  a  contest  con- 
cerning the  validity  of  an  election  bv  such 
body,  the  courts  were  not  precluded  oy  the 
action  of  the  House  in  admitting  members 
from  inquiry  into  the  legality  of  certain  rep- 
resentative districts,  and  the  right  of  the 
members  admitted  to  seats  from  these  districts 
to  vote  at  such  election.  That  decision  is 
not  in  conflict  with  the  view  here  stated,  viz. , 
that  we  have  no  jurisdiction,  in  a  proceeding 
like  this,  to  oust  a  person  from  his  seat  as  a 
representative  i^ter  he  has  been  declared  and 
adjudged  to  be  a  member  of  the  House  by 
the  power  and  tribunal  having  the  exclusive 
authority  to  hear  and  determine  that  ques- 
tion. &FerraU  v.  Colhy,  2  Minn.  180,  (Gil. 
148;)  McCrary,  Elect.  §515;  HissY.  Bartlett, 
8  Gray,  468,  63  Am.  Dec.  768;  Pe(^pU  v. 
MaJuuiey,  13  Mich.  481." 

Before  proceeding  to  a  consideration  of  th« 
particular  facts  in  this  case,  let  us  first  de- 
termine the  proper  limits  of  judicial  in- 
quiry. The  testimony  of  the  principal  act- 
ors in  the  struggle  to  obtain  control  of  the 
organization  of  the  House  on  the  10th  of 
January  was  taken  before  the  court,  subject 
to  objection,  and  with  the  understanding 
that  the  question  as  to  its  admissibility  was 
reserved  to  be  passed  on  at  the  time  of  the 
decision  of  this  case.  That  this  procedure 
was  wholly  unwarranted,  and  that  no  such 
testimony  should  have  been  received  by  the 
court,  is  entirely  clear  from  the  authorities. 
I  shall  not  attempt  a  complete  review  of  the 
cases,  which  are  very  numerous  upon  the 
point,  but  shall  content  myself  with  refer- 
ring to  a  few  of  them.  In  the  case  of  State 
V.  Smith,  44  Ohio  St.  848,  it  was  contended 
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ttiat  an  Act  of  the  Legislature  was  inyalid 
because  the  Senate  was  composed  of  less 
than  a  quorum  of  duly  elected  members.  It 
was  claimed  that  seventeen  members  of  the 
Senate,  being  less  than  a  quorum,  had  four 
other  persons,  who  were  not  elected,  sworn 
in,  and  that  the  twentj-one  persons  acting 
together,  in  the  absence  of  nineteen  duly 
elected  senators,  passed  the  Act  in  question. 
The  court  says:  ^Counsel  hare  exhibited 
unusual  industry  in  looking  up  the  yarioua 
cases  upon  this  question,  and  out  of  a  mul- 
titude of  citations  not  one  is  found  in  which 
any  court  has  assumed  to  go  beyond  the  pro- 
ceedings of  the  Legislature  as'  recorded  in 
the  journals  requir^  to  be  kept  in  each  of 
its  branches,  on  the  question  whether  a  law 
had  been  adopted ;  and,  if  reasons  for  this 
limitation  upon  judicial  inquiry  in  such 
matters  have  not  generally  been  stated,  it 
doubtless  arises  from  the  fact  that  they  are 
Apparent.  Imperative  reasons  of  public 
policy  require  that  the  authenticity  of  laws 
^ould  rest  upon  public  memorials  of  the 
most  permanent  character.  They  should  be 
public,  because  all  are  required  to  conform 
to  them;  they  should  be  permanent,  that 
rights  acquired  to-day  upon  the  faith  of  what 
hu  been  declared  to  be  the  law  shall  not  be 
destroyed  to-morrow,  or  at  some  remote 
period  of  time,  by  facts  resting  only  in  the 
memory  of  individuals.  One  of  the  earliest 
cases  on  the  subject  was  that  of  Bex  v. 
Arundel,  Hob.  109.  It  involved  the  ques- 
tion whether  a  private  statute  had  been  en- 
acted. The  court  there  held  that  the  act 
could  only  be  tried  by  itself, — its  enrollment 
in  the  chancery ;  the  chancery  being  then,  as 
the  office  of  the  secretary  of  state  is  with  us, 
the  depository  of  the  laws.  The  court  said, 
'When  the  Act  is  passed,  the  loumal  is  ex- 
pired.' Many  cases  follow  this  decision, 
Mopting  the  attested  enrollment  of  the  law 
as  conclusive  on  the  question  of  its  passage. 
BUUe  V.  Toung,  82  K.  J.  L.  29,  is  an  instruc- 
tive case  on  the  reason  and  policv  of  the 
rule.  See  also  P^le  v.  Devlin,  83  N.  Y. 
1869,  88  Am.  Dec.  877 ;  Pwple  v.  Martborotcgh 
HightBoy  OamrM,  64  N.  Y.  276 ;  Eld  v.  Oor- 
ham,  20  Conn.  8 ;  Sherman  v.  Story,  80  Cal. 
^68,  89  Am.  Dec.  98 ;  Louieiana  State  Lottery 
Co.  V.  Richoux,  23  La.  Ann.  748 ;  StaU  v. 
Bmfl,  10  Nev.  176,  21  Am.  Rep.  721 ;  Speer 
T.  Plank  Boad  Co.  22  Pa.  377."  And  again : 
^ There  are  numerous  cases  in  the  decisions 
of  the  different  states  to  the  effect  that  the 
journals  of  the  Legislature  may  be  noticed 
by  courts  on  the  question  whether  the  bill 
became  a  statute  or  not.  Opinion  of  the  Jus- 
tieee,  62  K.  H.  ^2S^\  Judicial  Opinion,  85 
K.  H.  679;  PeopU  v.  Mahaney,  18  Mich. 
481 ;  Moody  v.  State,  48  Ala.  116,  17  Am. 
Rep.  28;  Orob  v.  Cushman,  45  111.  119; 
Banuey  County  Suprs,  v.  Eeenan,  2  Minn. 
580  rOil.  281)  ;  Be  Boberts,  6  Colo.  528. 
The  latter  presents  an  extensive  collection 
-of  the  cases.  But,  as  before  stated,  none 
have  been  found  in  which  the  courts  have, 
for  any  purpose  affecting  the  validity  of  a 
statute,  gone  beyond  such  permanent  me- 
morials of  its  enactment.  The  case  of  State 
T.  Frande,  26  Ean.  724,  is  cited  and  relied 
on  by  counsel  for  relators.  But  it  does  not 
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sustain  them.  There  the  House  of  Repre- 
sentatives of  Kansas  had,  by  law,  at  that 
time,  but  126  members.  It  had  in  fact  129. 
Four  of  these  had  by  law  no  seats  in  the 
House,  and  could  in  no  event  be  entitled 
to  participate  in  its  proceedings;  they 
were  simply  supernumeraries.  The  journal 
showed  that  the  concurrence  of  three,  at  least, 
of  these  supernumerary  members  was  requi- 
site to  the  passage  of  the  law  inquestion,  and 
that  all  of  them  voted  for  it.  The  court  took 
notice  of  these  facts  appearing  upon  the 
journal,  and  of  the  further  fact  that,  as  a 
matter  of  law,  the  House  then  consisted  of 
126  members  only,  and  held  that  the  bill  did 
not  become  a  statute.  In  no  case,  however, 
is  the  rule  that  limits  judicial  inauiir  in 

2uestions  of  this  kind  to  the  loumals  oi  the 
egislature,  and  excludes  all  parol  testi- 
mony, more  strongly  stated.  The  language 
used  is  as  follows :  'In  our  opinion,  the  en- 
rolled statute  is  very  strong  presumptive 
evidence  of  the  passage  of  the  Act  and  of  it« 
validity,  and  that  it  is  conclusive  evidence 
of  such  regularity  and  validity,  unless  the 
journals  oi  the  Legislature  show  clearly,  con- 
clusively, and  beyond  all  doubt  that  the  Act 
was  not  passed  re^larly  and  legally.  .  .  . 
If  there  is  any  room  to  doubt  as  to  what  the 
journals  of  the  Legislature  show,  if  they  are 
merely  silent  or  ambiguous,  or  if  it  is  pos- 
sible to  explain  them  upon  the  hypothesis 
that  the  enrolled  statuti^  is  correct  and  valid, 
then  it  is  the  duty  of  the  courts  to  hold  that 
the  enrolled  statute  is  valid ;  but  in  this  state, 
where  each  House  is  required  by  the  Consti- 
tution to  keep  and  publish  a  journal  of  its 
}»roceedings,  we  cannot  wholly  ignore  such 
oumals  as  evidence. '  That  the  invalidat- 
ng  facts  must  clearly  and  beyond  reasonable 
doubt  appear  from  the  journal  is  sustained 
by  06hum  v.  ^atey,  6  W.  Va,  86,  18  Am. 
Rep.  640.  "*  And  aeain :  *  As  to  the  averment 
that  the  passage  of  the  Act  was  part  of  a  con- 
spiracy, entered  into  between  the  president 
of  the  Senate  and  seventeen  of  the  members, 
carried  into  effect  in  the  absence  from  the 
state  of  a  majority  of  the  members  of  the 
Senate,  it  is  sufficient  to  say  that  such  sug- 
gestions have  frequently  been  mads  for  the 
purpose  of  inducing  ludicial  inquiry  into 
the  conduct  of  legislative  bodies,  but  the  in< 
quiry  has  as  frequently  been  declined  by  the 
courts  as  not  only  indecorous,  but  as  sub- 
versive of  the  independence  of  the  Legisla- 
ture as  a  co-ordinate  branch  of  the  govern- 
ment. There  is  no  authority  for  it  in  the 
Constitution  and  laws  of  this  state,  and  it 
is  opposed  to  the  practice  and  policy  of  our 
system  of  government.  Slack  y.  Jacob,  8 
W.  Va.  613 ;  McOuUoeh  v.  State,  11  Ind.  481 ; 
Wright  v.  Befrees,  8  Ind.  298;  Evans  v. 
Browne,  80  Ind.  614,  96  Am.  Dec.  710;  Sun- 
bury  d  E,  B,  Co.  v.  Cooper,  83  Pa.  278; 
Barpending  v.  Haight,  89  Cal.  202,  2  Am. 
Rep.  482.  In  MiUer  v.  StaU,  8  Ohio  St.  484, 
it  is  said  by  Thurman,  J,:  'A  disposition 
to  disregard  it  [the  Constitution]  is  no  more 
to  be  imputed  to  the  Legislature  than  to  the 
judicial  department  of  the  government,  and 
ought  not  to  be  imputed  to  either.  *  And  it 
is  said  by  Cooley :  'Although  it  has  some- 
times been  urged  at  the  bar  tluu  the  courts 
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ought  to  inquire  into  the  znotiyes  of  the  Leg-. 
islatuTB  where  fraud  and  corruption  were  al- 
leged, and  annul  their  action  if  the  allega- 
tions were  established,  the  argument  has  in 
no  case  been  acceded  to  bv  the  judiciary,  and 
they  have  nerer  allowed  the  inquiry  to  be 
entered  upon.'  Cooley  Const.  Lim.  187. 
Bee  also  8taU  v.  Moffitt,  5  Ohio,  868 ;  Koehler 
v.  Hill,  60  Iowa,  545.  In  the  case  of  Dim^- 
ion  of  Howard  County,    15  Kan,   194,   this 

Question  was  considered  by  this  court,  and 
quote  from  the  syllabus :  **  (1)  Lefirisla- 
ture—Records,  Journals,  and  Enrolled  Bills. 
The  legislative  journals  and  the  enrolled 
bills  are  the  only  records  required  by  the 
Constitution  and  laws  to  be  ]^ept  for  the  pur- 
pose of  showing  any  of  the  legislative  pro- 
ceedings, and  hence  they  must  import  abso- 
lute verity,  and  be  conclusive  proof  as  to 
whether  any  particular  bill  has  passed  the 
Leffislature,  when  it  passed,  how  it  passed, 
ana  whether  it  is  valid  or  not.  The  en- 
grossed bills  of  the  two  Houses  are  not  re- 
quired to  be  made  records,  nor  portions  of 
any  record.  Therefore,  where  the  legisla- 
tive journals  and  the  enrolled  bill  of  a  par- 
ticular Act  of  the  Legislature  apparently 
show  that  the  bill  was  regularly  passed  by 
the  Legislature,  signed  by  the  proper  officers 
of  each  House,  signed  and  approved  by  the 
governor,  and  filed  in  the  office  of  the  sec- 
retary of  state  as  an  enrolled  law,  it  will  be 
held  that  such  enrolled  bill  is  valid  and  con- 
clusive evidence  of  the  law  as  contained  in 
said  bill,  notwithstanding  it  may  appear 
from  an  engrossed  bill  of  the  House  (not  con- 
tained in  the  journal  of  either  House)  and 
other  extrinsic  evidence  that  a  mistake  was 
made  in  enrolling  said  bill,  and  that  the  en- 
rolled bill  omitted  one  important  section, 
which  was  contained  in  the  bill  as  it  passed 
the  two  Houses.  (2)  Evidence— Judicial 
Notice—Published  Laws— Enrolled  Bills- 
Journals.  The  courts  will  take  judicial  no- 
tice, without  proof,  of  all  the  laws  of  the 
state,  and  in  doing  so  will  take  judicial  no- 
tice of  what  the  books  of  published  laws  con- 
tain, of  what  the  enrolled  bills  contain,  of 
what  the  legislative  journals  contain,  and, 
indeed,  of  everything  that  is  allowed  to  affect 
the  validity  or  meaning  of  any  law  in  any 
respect  whatever.  Topeka  v.  OiUett,  82  Kan. 
437."  There  is  much  conflict  in  the  authori- 
ties as  to  whether  the  courts  may  go  behind 
the  enrolled  bill  for  the  purpose  of  determin- 
ing the  validity  of  an  Act  of  the  Legislature, 
but,  as  our  Constitution  (g  10,  art.  2)  re- 
quires each  House  to  keep  and  publish  a  jour- 
nal of  its  proceedings,  I  concur  in  the  opinion 
heretofore  expressed  by  this  court,  that  this 
court  may  examine  the  journal  for  the  pur- 
pose of  informing  itself  as  to  what  the  action 
of  each  House  was  in  fact.  I  also  fully  con- 
cur with  the  opinion  expressed  in  the  case  of 
the  Division  of  Howard  (Jounty,  — that  it  is  un- 
necessary to  introduce  the  journal  in  evi- 
dence, as  the  court  will  take  judicial  notice 
of  its  contents.  From  reason  and  authority 
I  then  conclude  that  all  testimony  offered  in 
this  case  with  reference  to  the  doings  of  the 
Legislature  was  incompetent,  and  improp- 
erly received. 

The  question  then  arises,  of  what  journal 
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shall  this  court  take  judicial  notice?  Th» 
law  requires  the  lournal  to  be  printed  by  the- 
state  printer,  and  delivered  to  the  secretary 
of  state.  In  this  case  the  publication  waa 
presented  by  Frank  L.  Brown,  who  it  is 
claimed,  was  clerk  of  the  House  of  Represent- 
atives, not  published  by  the  state  printer,  nor 
otherwise  authenticated  than  by  oral  testi- 
mony. How  shall  the  court  be  enlightened 
as  to  whether  or  not  this  is  the  journal  of  the 
House?  This  court  takes  judicial  notice  of 
who  is  governor  of  this  state,  and  of  the  fact 
that  the  Senate  is  in  session.  It  seems  to  me 
clearly  that  it  must  take  judicial  notice  of  th» 
fact  that  the  governor  and  the  Senate  are  in 
communication  with  the  House  of  Represent- 
atives. It  must  take  judicial  notice  as  to> 
what  organization  has  been  recognized  by 
them.  It  is  clearly  shown  in  this  case  that 
J.  M.  Dunsmore  has  been  recognized  as 
speaker  of  the  House  of  Representatives  by^ 
the  governor,  the  Senate,  secretary  of  state, 
state  printer,  official  state  paper,  auditor,  and 
treasurer ;  and,  if  the  position  taken  by  th» 
majority  of  the  court  is  correct,  that  this  i» 
substantially  a  contention  between  two  bodice 
of  men,  each  claiming  to  be  the  House  of  Rep- 
resentatives, that  the  body  presided  over  by 
J.  H.  Dunsmore  has  received  full  recocrnition 
from  the  Senate  and  each  and  all  of  the  offi- 
cials named.  There  was,  then,  a  complete- 
state  government,  with  no  question  as  to  tho 
right  of  those  persons  who  tilled  the  various 
offices  in  the  executive  branches  or  in  the 
Senate.  The  only  question  raised  was  as  to 
the  rights  of  the  officers  of  the  House  of  Rep- 
resentatives and  as  to  the  right  of  certain 
persons  whose  seats  were  contested  to  sit  aa 
members  of  tJie  House.  Unless  it  follows 
the  decision  of  the  governor  and  Senate,  the 
only  way  this  court  can  possibly  determine 
who  is  speaker  of  the  House  of  Representa- 
tives is  by  determining— First,  who  were 
members  of  the  House  on  the  10th  day  of 
January;  and,  second,  what  those  members 
did  in  perfecting  the  organization  of  the 
House.  Whence  does  this  court  derive  ita 
power  to  determine  what,  it  must  be  apparent 
to  all,  is  purely  a  political  question?  Let 
it  be  conceded  for  the  purposes  of  this  case 
that  the  House,  which,  under  the  Constitu- 
tion alone,  has  power  to  decide  who  are  ita 
members,  refuses  to  so  decide,  does  that  con- 
fer the  power  on  this  court?  Certainly  not. 
Yet  in  no  other  manner  can  this  court  pos- 
sibly determine,  nor  has  the  majority  of  thia 
court  attempted  to  determine,  who  is  speaker 
of  the  House,  in  any  other  manner  than  by 
going  directly  into  the  question  who  were 
elected  members  of  the  body.  The  chief  jus- 
tice cites  from  the  work  of  McCrary  on  Elec- 
tions, and  also  from  Cushing's  Law  and 
Practice  of  Legislative  Assemblies.  Were 
we  members  speaking  on  the  floor  of  the 
House  with  reierence  to  the  rights  of  other 
members,  I  concede  the  propriety  of  citini? 
there  these  authorities,  or  any  other  authori- 
ties bearing  on  the  question  of  the  rights  of 
persons  to  sit  in  that  House ;  but  the  right 
of  a  person  to  a  seat  in  the  House  of  Repre- 
sentatives is  not,  and  never  can  be,  the  sub- 
ject of  trial  here,  and  it  seems  to  me  that  th* 
reasons  why  such  right  cannot  be  tried  in* 
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directly  are  still  more  forcible  than  the  rea- 
Bona  why  it  cannot  be  tried  directly.  The 
majority  of  this  court  holds  that  a  certificate 
of  election  entitles  the  holder  to  participate 
in  the  organization  of  the  House,  yet  the  yery 
body  of  men  in  whose  fayor  this  court  so 
holds,  before  the  attempted  election  of  Mr. 
Douj^lass  as  speaker,  declared  that  Joseph 
Rosenthal,  who  did  not  hold  a  certificate  of 
election,  whom  the  records  of  the  ofi^ce  of  the 
secretary  of  state  showed  was  not  elected  a 
member  of  that  House,  was  a  member  of  that 
House,  and  admitted  him  to  a  seat  therein. 
Thus,  if  this  body  Is  the  House  of  Repre- 
sentatiyes,  being  ihe  tribunal  which  has  au- 
thority under  the  Constitution  to  determine 
who  are  entitled  to  sit  as  its  members,  it  has 
established  and  declared  a  rule  directly  the 
reyerse  of  the  rule  laid  down  by  this  court. 
Why  did  this  so-called  **  Douglass  House" 
admit  Rosenthal  to  his  seat?  It  was  because 
he  was  in  fact  elected  by  the  people  of  his 
district  as  such  member.  Does  this  court 
hold  that  that  action  was  wrong?  If  that  ac- 
tion was  rij^ht,  why  should  not  the  list  fur- 
nished from  the  secretary  of  state's  office  be 
purged  of  all  its  errors,  as  well  as  this  one 
error  in  Rosenthal's  case?  If  Rosenthal, 
who  has  no  certificate,  and  no  record  in  the 
secretary  of  state's  office  to  back  him,  may 
ait  merely  because  it  is  the  will  of  the  peo- 

81e  that  ne  shall  sit,  why  may  not  Rice, 
^leason,  White,  Helstrom,  Goodyln,  Brown, 
and  Morrison  also  take  part  in  the  election  of 
a  speaker,  if  they  were  in  fact  elected  by  the 
people  of  their  districts?  Who  shall  de- 
termine this  question, — the  House  itself,  or 
this  court?  If  Campbell,  of  Doniphan,  Sher- 
man, of  Shawnee,  EltiDg,  of  Ness,  Bow- 
ers, of  Grant,  and  Chrisman,  of  Chatauqua, 
were,  under  the  Constitution  of  this  state, 
disqualified  from  sitting  in  that  body,  how 
can  this  court  say,  merely  because  they  haye 
certificates,  merely  because  the  figures  in  the 
office  of  the  secretary  of  state  show  that  they 
received  a  majority  of  the  yotes  cast  in  thefr 
respectiye  districts,  that  they  shall  partic- 
ipate in  the  proceedings  of  the  House,  in 
direct  yiolation  of  the  fundamental  law  of  the 
state?  If  this  court  has  not  power  to  decide 
according  to  the  yery  right  of  the  matter,  and 
has  not  power  to  go  behind  certificates  er- 
roneously issued,  records  falsely  made,  and 
infractions  of  the  fundamental  law  of  the 
land,  of  what  yalue  is  it  as  a  tribunal  to  de- 
termine any  such  question?  The  governor 
and  Senate,  in  determining  which  of  these 
bodies  they  should  co-operate  with,  were  not 
bound  down  by  any  such  narrow,  inequitable 
rule  as  that  declared  by  this  court,  but  were 
free  to  investigate  for  themselves,  and  it  was 
their  duty,  as  the  political  representatives  of 
the  people  of  the  state  of  Elansas,  to  see  that 
their  will — the  will  of  the  people — was  car- 
ried out  in  this  matter,  to  see  that  it  was  not 
defeated  by  any  jugglery  of  returns,  or  by 
any  disregard  of  the  fundamental  law  of  the 
land  as  declared  in  the  Constitution  and  the 
numerous  authorities  above  cited.  The  pre- 
sumptions in  favor  of  their  integrity,  of  their 
patriotism,  are  lust  as  great  as  the  presump- 
tions in  favor  of  this  court ;  and  as  an  added 
security  to  the  people  that  their  wishes  shall 
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be  respected  the  governor  is  accountable  to 
them  at  the  next  regular  election,  and  the 
Senate  two  years  later.  The  members  of  this 
court,  however,  are  exempt,  after  their  elec- 
tion, from  being  subjected  to  popular  censure 
for  a  period  of  six  years.  It  may  be  noticed 
that  the  tenure  of  office  of  the  Judiciary  is 
generally  much  longer  elsewhere  than  in  this 
state,  and  the  judges  of  the  courts  of  tho 
United  States  hold  for  life.  We  have  seen 
that  the  courts  both  of  Ens^land  and  of  this 
country,  by  an  unbroken  line  of  decisions- 
from  the  earl}'  case  of  Penn  v.  Lord  Balti- 
more,  to  the  very  latest  utteraoces  in  the 
United  States,  have  steadily  maintained  the 
doctrine  that  the  courts  have  no  jurisdiction 
to  decide  political  questions.  Can  there  be 
any  doubt  that  the  question  which  thi8»court 
has  undertaken  to  decide  is  a  political  ques- 
tion? We  are  not  here  considering  even  the 
private  rights  of  Douglass  and  Dunsmore  to 
enjoy  the  privileges  and  emoluments  of  the 
oflfce  of  speaker,  for  neither  one  of  them  is 
before  the  court,  but  we  are  determining  the 
question  which  of  two  contending  political 
organizations  is  entitled  to  the  control  of  the 
House  of  Representatives  of  this  state.  This 
is  the  very  pith  and  marrow  of  this  contro- 
versy. Were  it  not  a  struggle  for  political 
supremacy,  but  merely  a  contest  over  private 
rights,  can  it  be  imagined  for  a  moment  that 
we  should  have  witnessed  scenes  of  violence, 
and  been  on  the  verge  of  civil  war?  It  is 
patent  to  every  one  that  the  control  of  the 
House  of  Repre3entatives  of  this  state  was 
one  of  the  leading  subjects  of  political  agi- 
tation in  this  state,  not  only  prior  to  and 
during  the  election  last  fall,  but  has  been  a 
constant  source  of  public  agitation  and  dis- 
cussion ever  since  the  election.  The  ques- 
tion as  it  has  been  presented  to  us  by  the  oral 
testimony  in  the  case  shows  that  Mr.  Doug- 
lass claims  to  be  speaker  as  the  representative 
of  one  political  organization,  ana  Mr.  Duns- 
more  as  representative  of  the  other ;  that  each 
of  these  gentlemen  was  nominated  by  a  cau- 
cus of  his  political  adherents  in  the  House, 
and  that  each  one  claims  his  election  as  hav- 
ing resulted  from  the  carrying  into  effect  of 
such  caucus  nomination.  The  mind  of  man 
cannot  conceive  a  question  more  clearly  po- 
litical in  its  nature  than  this  is. 

The  case  of  Martin  v.  Ingham,  88  Kan.  641, 
is  cited.  Instead  of  that  case  bein^  an  au- 
thority in  support  of  the  position  maintained 
in  this  case,  it  seems  to  me  to  be  rather 
the  reverse.  I  quote  from  the  opinion :  **  The 
only  acts  of  public  funclionaries  which  the 
courts  ever  attempted  to  control  by  either  in- 
junction or  mandamus  are  such  acts  only  as 
are  in  their  nature  strictl^r  ministerial ;  and  a 
ministerial  act  is  one  which  a  public  officer 
or  agent  is  required  to  perform  upon  a  given 
state  of  facts,  in  a  prescribed  manner,  in 
obedience  to  the  mandate  of  legal  authority, 
and  without  regard  to  his  own  judgment  or 
opinion  concerning  the  propriety  or  impro- 
priety of  the  act  to  be  performed."  Again: 
^'Now,  it  is  true,  with  some  exceptions, 
that  the  Legislature  cannot  exercise  judicial 
or  executive  power,  that  the  courts  cannot 
exercise  legislative  or  executive  power,  and 
that  the  executive  department  cannot  exer- 
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else  legislative  or  Judicial  power;  but  it  is 
not  true  that  they  are  entirely  separate  from 
«ach  other,  or  independent  of  each  other, 
or  that  one  of  them  may  not  in  some  in- 
stances control  one  of  the  others.  The  most 
of  the  Jurisdiction  possessed  by  the  court  de- 
pends entirely  u{)on  the  Acts  of  the  Legisla- 
ture, and  the  entire  procedure  of  the  courts, 
civil  and  crihiinal,  is  prescribed  by  the  Leg- 
islature." And  again:  "Now,  while  many 
of  the  duties  imposed  upon  the  governor  in 
the  organization  of  new  counties,  and  pos- 
sibly all  of  them,  except  certain  ones  pre- 
scribed by  the  new  provision  above  quoted, 
are  still  ministerial,  yet  some  of  these  duties 
prescribed  by  these  new  provisions  are  cer- 
tainly not  ministerial.  Borne  of  them  relate 
to  thb  investigation  of  supposed  frauds,  and 
precisely  that  kind  of  frauds  which  we  are 
now  asked  to  investigate  in  the  injunction 
<»se ;  and  clearly  such  duties  are  not  minis- 
terial. Hence,  as  some  of  the  duties  imposed 
upon  the  governor  in  the  organization  of 
new  counties  are  ministerial  and  some  of  them 
are  not,  and  as  the  courts  will  not  by  man- 
damus or  injunction  control  any  of  the  acts 
of  officers  except  such  as  are  purely  minis- 
terial, and  will  not  control  even  them  when 
«ny  other  plain  and  adequate  remedy  exists, 
it  follows  that  it  must  be  shown  clearly  and 
conclusively  in  the  particular  case  that  the 
acts  of  the  governor  sought  to  be  control  led  are 
not  purely  ministerial  acts,  but  also  that 
no  other  plain  and  adequate  remedy  exists. 
Also,  as  we  have  already  stated,  all  pre- 
sumptions are  in  favor  of  the  good  faith  and 
honesty  of  the  governor.  It  will  not  only 
be  presumed  that  he  has  in  the  past  performed 
honestly  and  faithfully  all  his  duties,  but 
it  will  also  be  presumed  that  he  will  in  the 
future  honestly  and  faithfully  perform  the 
«ame ;  and  these  presumptions  will  continue 
until  it  is  clearly,  conclusively,  and  affirm- 
atively shown  otherwise.  And  in  favor  of 
the  chief  executive  officer  of  the  state  these 
presumptions  should  be  considered  as  of  the 
«trongest  character;  indeed,  much  stronger 
than  any  kindred  presumptions  in  favor  of 
inferior  officers." 

It  is  said  in  the  opinion  filed  by  the  chief 
Justice  that  the  Georgia  and  Pennsylvania 
oases  were  cited  in  that  case.  It  is  true  that 
State  V.  TaiDTis,  8  Qa.  872,  was  cited  in  that 
oase;  The  cases  we  have  cited  in  44  and  45 
Oa.  were  not  referred  to  by  the  court.  So 
the  case  of  Hartranft's  App. ,  85  Pa.  438,  was 
oited,  but  the  Pennsylvania  case  above 
quoted  was  not  mentioned ;  but  it  will  be 
noticed  that  in  this  very  case  of  Martin,  v. 
Ingliam  this  court  refused  to  grant  a  man- 
•damus  against  the  governor,  and  reversed 
the  decision  of  the  district  court  granting;  an 
injunction,  on  the  expressed  ground  that 
some  of  the  duties  which  it  was  sought  to 
oontrol  the  governor  in  the  discharge  of  were 
not  purely  ministerial,  but  were  discretion- 
ary ;  and,  however  the  reasoning  in  that  case 
In  certain  portions  of  the  opinion  may  ap- 
pear favorable  to  the  position  taken  in  this, 
the  Judgment  rendered  by  this  court  was 
against  the  exercise  or  attempted  exercise  of 
any  control  over  the  actions  of  the  governor. 
In  the  case  of  Stats  v.  Francis,  26  Ean. 
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724,  also  cited,  this  court  said:  "In  many 
of  the  states  of  this  Union  it  is  held  that  tha 
enrolled  statutes  are  conclusive  evidence  of 
the  due  passage  and  validity  of  the  acts  pur- 
porting to  be  embodied  in  them.  See  au* 
thorities  cited  in  the  case  of  Division  ofHoW' 
ard  County,  15  Ean.  211,  and  State  v.  Sioifl, 
10  Nev.  178,  21  Am.  Rep.  721,  cited  in  the 
case  of  Leavenworth  Chuniy  Comrs,  v.  JJiggii^ 
botham,  17  Kan.  78."  Again :  **In  our  opin- 
ion, the  enrolled  statute  is  very  strong  pre- 
sumptive evidence  of  the  regularity  of  the 
passage  of  the  Act  and  of  its  validity,  and 
that  it  is  conclusive  evidence  of  such  regu- 
larity and  validity,  unless  the  Journals  of 
the  Legislature  show  clearly,  conclusively, 
and  beyond  all  doubt  that  the  Act  was  not 
passed  regularly  and  legally." 

The  distinction  between  the  power  of  this 
court  to  keep  the  legislative  and  the  execu- 
tive within  the  limits  fixed  by  the  Constitu- 
tion to  declare  void  any  unconstitutional 
Act,  and  the  power  to  declare  the  Legisla- 
ture itself  void,  seems  to  have  been  lost 
sight  of.  The  right  of  this  court  to  declare 
unconstitutional  Acts  void  is  not  questioned, 
nor  is  the  right  of  this  court  to  declare  any 
unwarranted  assumption  of  power  on  the  part 
of  the  Legislature  or  either  House  thereof 
void,  doubted.  The  distinction  is  clearly 
indicated  in  the  opinion  delivered  by  Mr. 
Justice  Brewer  in  the  case  of  Prouty  v.  StO" 
wr,  11  Kan.  235,  from  which  I  quote :  "  De- 
fendants claim  that  this  court  cannot  look 
beyond  the  action  of  the  House  to  inquire 
whether  persons  admitted  as  members  were 
legally  entitled  to  seats.  Article  2,  g  8, 
declares  that  each  House  'shall  be  judge  of 
the  elections,  returns,  and  qualifications  of 
its  own  members.'  Its  determination  is  not 
the  subject  of  appeal  or  review.  It  is  final, 
add  concludes  everyone.  But  what  is  in- 
cluded in  this  power?  Does  the  power  to 
Jud^e  of  the  qualifications  of  its  members  in- 
cluae  the  power  to  increase  such  member- 
ship? Can  it  enlarge  its  members  without 
limit?  Is  it,  like  an  academy  of  science, 
or  a  lodge  of  Odd  Fellows,  capable  of  in- 
definite expansion?  If  the  law  fixed  tlie  num- 
ber of  senators  at  twenty-five,  could  those 
twenty-five  admit  twenty-five  more  on  pre- 
tense of  judging  'of  the  elections  and  qualifi- 
cations of  its  own  members, '  and  thus  create 
a  Senate  of  fifty  members?  If  this  power  ex- 
ists, how  easily  could  a  partisan  majority 
secure  to  itself  a  two  thirds  vote  by  simply 
admitting  new  members.  To  create  a  repre- 
sentative or  senatorial  district  requires  a 
law, — the  consent  of  both  Houses.  Neither 
House  by  itself  can  create  a  district  and  then 
admit  some  one  to  represent  it.  The  district 
must  exist  before  it  can  be  represented,  other- 
wise one  House  could  usurp  tlie  functions  of 
both.  And  if  one  House  can  admit  members 
above  the  limit  prescribed  by  law,  why  may 
it  not  above  the  constitutional  limit?  But 
when  the  district  exists,  then  the  decision 
of  the  House  as  to  who  shall  represent  that 
district  is  conclusive  and  final.  It  determines 
who  were  elected,  whether  the  returns  are 
sufficient,  and  also  whether  the  party  elected 
has  the  proper  qualifications.  Over  all  these 
matters  its  Jurisdiction  is  ample,    its  de- 
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lermination  final."  The  case  of  Bumham  y. 
MorriMey,  14  Gray,  226,  74  Am.  Dec.  676,  is 
cited.  This  case  merely  upholds  the  right 
of  the  court  to  decide  on  habeas  corpus  as  to 
tlie  legality  of  a  commitmeut  by  the  speaker 
of  the  House  for  a  contempt.  This  power 
has  not  been  questioned  in  this  case.  The 
case  of  Stats  v.  Cunningham,  81  Wis.  440. 
15  L.  R.  A.  561.  and  17  L.  R.  A.  145,  merely 
holds  that  an  action  to  enjoin  the  secretary 
of  state  from  publishing  notices  of  election 
of  members  for  the  Senate  and  Assembly  under 
a  claim  that  an  Act  of  the  Legislature  under 
which  the  notices  were  about  to  be  published 
was  unconstitutional,  was  not  a  political,  but 
■a  judicial,  question.  The  court,  on  page  161 
of  17  L.  R.  A.  cites  Marbury  y.  Madison,  5 
U.  S.  1  Cranch,  187.  2  L.  ed.  60,  and  quotes 
approyingly  the  language  of  Mr.  Justice 
Orton  as  follows ':  **  Mr,  Justice  Orton,  in  the 
aame  case,  speaking  for  the  whole  court, 
flaid :  'But  it  is  sufficient  that  these  questions 
4Uie  judicial  and  not  legislatiye.  The  Legis- 
lature that  passed  the  Act  is  not  assailed  by 
this  proceeding,  nor  is  the  constitutional 
proyinoe  of  that  equal  and  co-ordinate  de- 
partment of  the  goyemment  inyaded.  The 
law  itself  is  the  onlv  object  of  judicial  in- 
4|uiry,  and  its  constitutionality  is  the  only 
^juestion  to  be  decided.'*' 

The  yarious  passages  cited  from  McCrary 
on  Elections  do  not  reach  the  contention  in 
this  case.  The  question  as  to  what  shall  be 
<lecided  by  the  political  departments  of  the 
goyemment  and  what  by  the  judicial  is  not 
tiie  subject  being  treated  of  by  the  author. 
The  case  cited  from  53  N.  W.  Rep.  944, 
«eem8  to  be  a  mistake,  as  it  has  no  applica* 
tion  whatever  in  this  case.  The  Montana 
•case  of  StcUe  y.  Kenney,  9  Mont.  228,  merely 
holds  that  a  person  holding  a  certificate  of 
election  to  the  Legislature,  against  whom  a 
contest  had  been  filed,  but  whose  rights  had 
not  been  determined  by  the  Legislature,  was 
•entitled  to  his  pay  after  the  Legislature  ad- 
journed. None  of  the  cases  cited  by  the  chief 
justice,  none  of  the  cases  to  which  our  atten- 
tion was  called  on  the  hearing,  assert  the 
•doctrine  that  the  judiciary  may,  under  any 
oircumstances,  unless  it  be  where  the  Consti- 
tution expressly  requires  them  to  give  their 
opinions  when  asked  decide  political  ques- 
tions. It  is  said  that  Douglass  was  elected 
speaker  because  he  reoeiyed  the  yotes.  In  Bos- 
enthal's  Case,  decided  by  this  court  only  in 
January  last,  ante,  157,  it  was  held  that  this 
oourt  had  no  power  to  require  the  canvassinfic 
board,  after  it  had  performed  itsduties  and  ad- 
journed, to  reconvene,  and  correct  a  manifest 
«rror ;  and  Chief  Justice  Horton,  in  delivering 
the  opinion  in  that  case,  said:  ''If  itbesaia 
that  this  leaves  Rosenthal  without  any  rem- 
<edy.  and  that  the  law  in  some  ivay  ought 
to  furnish  him  a  remedy  for  the  vnrong  com- 
mitted a^^ainst  him,  we  answer  that,  if  this 
he  true,  it  is  the  fault  of  the  Legislature,  not 
the  fault  of  the  state  board  of  canvassers,  nor 
4;he  courts ;  but  it  is  not  wholly  true,  while 
Rosenthal  may  not  obtain  from  the  state  board 
Jiiis  certificate,  yet  he  has  a  remedy  before  the 
House  of  Representatives,  even  if  not  a  com- 
plete one.  The  jurisdiction  of  each  House 
to  decide  upon  the  election  returns  and  quali- 
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flcations  of  its  own  members  is  clearly  given 
by  the  Constitution  and  the  statutes.  That 
body,  with  the  general  consent  of  its  mem- 
bers, can  admit  him  to  his  seat  at  once,  or, 
if  it  so  determines,  it  can  delay  his  admis- 
sion until  full  investigation  is  had  of  his 
claims.  It  may,  it  is  true,  act  arbitrarily, 
and  refuse  him  rights,  but  this  is  hardly  prob- 
able. This  proG^ing.  if  successful,  would 
have  only  given  a  certificate.  The  proceed- 
ing in  this  court  is  not  a  contest  oetween 
Rosenthal  and  Btubbs,  nor  can  we  try  the  title 
to  the  office.  The  House  of  Representatives 
has  the  exclusive  power  to  decide  who  have 
been  elected  members  to  its  body. " 

This  court  has  now  proceeded  to  decide,  and 
has  decided,  that  a  quorum  of  legally  elected 
members  of  the  House  elected  George  L. 
Douglass  speaker.  How  does  it  reach  that 
conclusion?  By  holding  that  those  persons 
who  held  certincates  of  election  were  mem- 
bers of  the  Legislature,  entitled  to  elect  a 
speaker,  without  reference  to  the  question 
whether  they  were  duly  elected  or  not,  and 
without  reference  to  the  question  whether 
they  were  qualified  or  not.  In  other  words, 
this  court  has  said  that  if  they  were  returned 
they  were  entitled  to  sit  without  reference  to 
the  question  of  election  or  qualification ;  but 
the  Constitution  says  that  the  House  itself 
shall  jud^e  of  the  electiona,  returns,  and 
qual i flcations  of  its  members.  Before  the  al- 
leged election  of  Mr.  Douglass  the  evidence 
before  us  shows  that  there  was  no  determina- 
tion of  the  rights  of  any  of  the  contestants 
in  any  manner  except  Rosenthal's  alone.  It 
shows  that  no  opportunity  was  afforded  of 
presenting  objections,  even,  for  the  con- 
sideration of  the  House.  There  was  nothing 
like  order  or  regularity  on  either  side  in  the 
proceddings  from  whidi  it  is  claimed  on  the 
one  hand  tnat  Mr.  Douglass  was  elected,  and 
on  the  other  that  Mr.  Dunsmore  was  chosen. 
In  the  Maine  case  referred  to  the  judges  argue 
with  great  force  that  it  is  those  who  were 
elected  who  shall  sit,  rather  than  those  hold- 
ing certificates.  I  shall  not  attempt  to  ex- 
press an  opinion  here  as  to  the  rights  of  con- 
testing members  to  seats  in  the  House,  but 
shall  merely  call  attention  to  the  questions 
properly  before  the  House  to  be  determined. 
It  was  alleged  that  four  of  the  sixty-four  who 
are  said  to  have  voted  for  Mr.  Douglass  were 
postmasters,  and  therefore  disqualified  to  sit; 
and  the  journal  of  the  Douglass  House  shows 
that  two  of  those  men,  at  least,  were  post- 
masters up  to  the  81st  day  of  December  last. 
Section  5.  art.  d,  of  the  Constitution  reads : 
•*  No  member  of  Congress,  or  officer  of  the 
United  States,  shall  be  eligible  to  a  seat  in 
the  Legislature.  If  any  person,  after  his 
election  to  the  Legislature,  be  elected  to  Con- 
gress, or  elected  or  appointed  to  any  office 
under  the  United  States,  his  acceptance 
thereof  shall  vacate  his  seat. "  The  case  of 
PriTett  y.  Bickford,  26  Kan.  52,  40  Am.  Rep. 
801,  is  cited  as  an  authority  sustaining  the 
proposition  that  if  a  disability  be  removed 
between  the  date  of  the  election  and  the  com- 
mencement of  the  term  the  person  chosen  is 
still  entitled  to  his  seat.  The  constitutional 
provision  then  before  the  court  is  very  dif- 
lerent  in  its  terms  from  the  one  above  quoted* 
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and  reads  as  follows:  "And  no  person  who 
has  ever  voluntarily  borne  arms  against  the 
government  of  the  United  States,  or  in  any 
manner  voluntarily  aided  or  abetted  in  the 
attempted  overthrow  of  said  TOvemment,  ex- 
cept all  persons  who  have  Been  honorably 
discharged  from  the  military  service  of  the 
United  States  since  the  1st  day  of  April,  A. 
D.  1861,  provided  that  they  have  served  one 
year  or  more  therein,  shall  be  qualified  to 
vote  or  hold  office  in  this  state  until  such  dis- 
ability shall  be  removed  by  a  law  passed  by 
a  vote  of  two  thirds  of  all  the  members  of 
both  branches  of  the  Legislature."  It  will 
be  apparent  at  a  glance  that  this  provision 
applies  to  the  status  of  the  individual  at  the 
time  he  is  to  hold  office,  and  not  at  the  time 
he  is  to  be  elected,  while  the  provision  with 
reference  to  members  of  the  Legislature  ap- 
plies to  his  capacity  to  be  chosen,  and  of 
course  must  refer  to  the  time  the  choice  is 
made.  This  view  is  fully  sustained  by  au- 
thorities. Searey  v.  <7r<?w,  15  Cal.  118 ;  StaU 
v.  Clarke,  8  Nev.  566 ;  Carwn  v.  MePhetridge, 
15  Ind.  827. 

Section  4,  art.  2,  of  the  Constitution  reads : 
"No  person  shall  be  a  member  of  the  Legis- 
lature who  is  not  at  the  time  of  his  election 
a  qualified -voter  of  and  a  resident  in  the 
county  or  district  for  which  he  is  elected." 
It  is  claimed  that  one  of  the  sixty-four 
members  by  whose  votes  Mr.  Douglass  claims 
to  be  speaker  was  not  a  resident  of  the  state, 
but  had  taken  a  claim  in  Oklahoma,  and 
was,  both  at  the  time  of  his  election  and  at 
tbe  time  of  the  session  of  the  Legislature,  a 
resident  of  that  territory.  It  is  also  claimed 
that  six  other  of  the  persons  who  voted  for 
Mr.  Douglass,  although  holding  certificates 
of  election  in  due  form,  were  not  in  fact 
elected  by  the  electors  of  their  respective  dis- 
tricts, it  is  manifestly  improper  for  me, 
entertaining  the  views  I  do  on  this  question, 
to  express  an  opinion  as  to  the  riirhts  of  these 
individuals  to  seats  in  the  liCgislature.  I 
may,  however,  call  attention  to  the  fact  that 
the  question  as  to  the  eligibility  of  the  can- 
didate for  an  office  is  one  which  the  convas- 
sing  board  can  never  pass  upon,  as,  under 
all  of  the  rulings  of  this  court,  their  sole 
duty  is  to  compile  the  returns  and  declare 
the  result  from  the  statements  returned  to 
them.  It  is  manifest  that  the  canvassing 
board,  in  the  performance  of  its  duty,  will 
issue  certificates  to  ineligible  or  disqualified 
persons,  as  well  as  to  those  who  are  eligible 
and  qualified  to  hold  office.  N'ow,  suppose 
the  people  of  certain  districts,  because  of 
their  great  admiration  for  the  distioguished 
persons  whom  I  will  name,  and  because  of 
their  desire  to  be  represented  by  men  of  great 
ability,  should  by  a  majority  of  the  votes 
in  their  respective  districts  elect  William  E. 
Gladstone  and  Prince  Bismarck  to  represent 
them  in  the  Legislature,  and  certificates 
should  be  regularly  issued  to  them,  would 
any  person  contend  that  they  might  partici- 
pate in  the  organization  of  the  House  because 
they  held  certificates?  Will  any  one  claim 
that  a  citizen  of  Missouri  who  holds  a  cer- 
tificate of  election,  even  though  he  were  in 
fact  elected,  has  a  right  to  participate  in  any 
proceeding  of  the  Legislature  of  this  state? 
19  L.  K  A. 


Now,  if  these  four  members  who  are  claimed 
to  have  l)een  postmasters  at  the  time  of  the 
election,  and  this  one  person  who  is  alleged 
to  have  been  a  citizen  of  Oklahoma,  were  in 
law,  for  these  reasons,  Ineligible  to  be  chosen 
as  members  of  the  Legislature,  whence  comes 
the  quorum  of  sixty -three  or  more  legal  votea 
by  which  Mr.  Douglass  was  elected  speaker? 
And  if  these  six  persons  whose  election  ia 
denied  were  not  in  fact  elected,  though  they 
held  certificates,  how  many  votes  which 
should  be  counted  were  cast  for  Mr.  Doug- 
lass? It  may  be  said,  and  it  is  assumed,  that 
all  of  these  persons  had  a  rieht  to  vote,  and 
were  legal  members  of  the  Legislature,  but 
where  is  the  power  vested  to  decide  thia 
question?  Before  this  court  can  hold  that 
Mr.  Douglass  is  speaker  of  the  House  of  Rep- 
resentatives it  must  hold  that  tbe  five  i>er8ona 
objected  to  as  disqualified  were  qualified, 
and  thereby  assume  the  power  conferred  by 
the  Constitution  on  the  House  alone  to  ]ude» 
of  the  qualifications  of  its  own  members.  If 
it  holds  that  the  six  persons  whom  it  ia 
claimed  were  not  in  fact  elected  were  elected, 
it  must  assume  the  power  ^iven  by  the  Con- 
stitution to  the  House  itself  to  judge  of  th» 
election  of  its  members,  and  when  this  court 
assumes  to  say  that  a  certificate,  or  a  certifi- 
cate and  the  record  in  the  secretary  of  state'a 
office  are  the  ultimate  and  final  proofs  as  to 
the  right  of  an  individual  to  participate  in 
the  organization  of  the  House,  it  assumes 
the  power  given  by  the  Constitution  to  that 
House  to  judge  of  the  returns  of  its  members. 
It  seems  to  me  that  the  rule  as  declared  is  in 
its  nature  arbitrary  and  unjust,  and  tends  to 
consequences  far  more  mischievous  than  the 
rule  established  by  the  Constitution.  Much 
has  been  said  with  reference  to  the  constitu- 
tional House  of  Reprcsentati  ves.  The  Const!  - 
tution  makes  no  provision  whatever  with 
reference  to  certificates  of  election.  The 
mode  of  ascertaining  and  declaring  the  re- 
sult of  an  election  is  purely  a  statutory  mat- 
ter. Certificates  are  issued,  not  in  pursu- 
ance of  a  provision  of  the  Constitution,  but  in 
pursuance  of  a  statute ;  and  were  the  statute 
to  establish  any  rule  by  which  the  articles 
of  the  Constitution  above  quoted  were  con- 
travened, that  statute  would  be  void.  Only 
fifty- four  members,  whose  rights  to  seata 
were  not  contested  at  the  time,  voted  for  Mr. 
Douglass.  It  is  unnecessary  to  inquire  how 
many  voted  for  Mr.  Dunsmore.  It  may  be 
that  all  of  the  fifty-eight  who  are  said  in  the 
opinion  to  have  been  duly  qualified  members 
were  in  fact  such  or  not.  A  member  of  the 
Senate  or  House  is,  in  my  judgment,  always, 
a  political  representative  of  tl\e  people,  and 
the  question  as  to  his  election,  return,  and 
qualifications  is  always  a  political  question, 
to  be  detennined  by  the  political  departments 
of  the  state  srovemment. 

Was  Mr.  Douglass  at  the  time  this  writ 
was  issued  in  possession  of  the  office  of  the 
speaker  of  the  House  of  Representatives?  In 
other  words,  was  he  an  officer  dejactof  The 
term  ^^dejacto"  is  defined  by  Burrill:  "Of 
fact ;  from,  arising  out  of,  or  founded  on, 
fact;  in  fact;  in  deed:  in  point  of  fact; 
actually ;  really."  The  proposition  is  stated 
with  much  force  that  there  cannot  be  two  d$ 
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facto  officers  holding  the  same  office  at  the 
same  time.  This  proposition  seems  almost 
4ixiomatic.  A  de  faeto  officer  Is  one  who  is 
in  possession  of  the  office  in  such  manner 
that  he  can  discharge  the  duties  thereof. 
The  speaker  of  the  House  of  Bepresentatives 
•has  various  duties  to  discharge.  He  is  the 
presiding  officer  of  the  House,  and  as  such 
presiding  officer  discharges  such  duties  as 
ordinarily  deyolve  on  the  presiding  officer  of 
any  deliberative  body ;  but,  in  order  to  give 
any  effect  to  the  deliberations  of  the  Dody 
over  which  he  presides  as  a  branch  of  the 
law-making  department  of  the  state,  he  must 
be  able  to  communicate  in  his  official  ca- 
pacity with  the  Senate  and  with  the  gover- 
nor. Neither  he  nor  the  body  over  which 
he  presides  can  possibly  be  in  full  possession 
of  the  powers  respectively  of  speaker  and 
House  until  their  rights  are  recognized  by 
the  governor  and  the  Senate.  It  is  shown  in 
this  case  that  neither  the  Senate  nor  governor, 
nor  any  executive  department  of  the  state, 
would  recognize  Mr.  Douglass  as  such 
speaker.  On  the  other  hand,  it  is  clearly 
«hown  that  the  Senate,  the  governor,  lieuten- 
ant governor,  secretary  of  state,  auditor, 
treasurer,  and  state  printer  have  recognized 
J.  M.  Dunsmore  as  the  speaker  of  the  House, 
4md  have  gone  on  transacting  public  business 
with  him  as  though  he  were  in  fact  and  of 
right  the  speaker,  and  have  recognized  the 
body  over  which  hepresides  as  the  duly  and 
le^lly  constituted  House  of  Representatives. 
It  is  well  known,  not  only  to  the  legal  pro- 
fession, but  to  the  general  public,  that  when 
the  Legislature  is  m  session  this  course  of 
recognftion  and  intercommunication  between 
the  governor  and  the  two  co-ordinate  depart- 
ments of  the  Legislature  must  go  on  daily. 
And  it  has  gone  on  from  the  12th  day  of 
January  to  the  time  of  this  trial  without 
^cessation.  And  when  we  consider  the  fact 
that  these  are  the  co-ordinate  political  de- 
partments of  the  government,  and  that  under 
the  authorities  hereinbefore  cited  it  is  they, 
and  they  alone,  who  must  decide  political 
•questions,  can  there  be  a  doubt  that,  as  a 
legal  proposition,  J.  M.  Dunsmore  iade  faeto 
speaker  of  the  House?  In  the  history  of 
American  politics,  many  of  the  most  critical 
•crises  have  developed  in  contests  over  the 
•election  of  a  speaker  of  the  Houses  of  Repre- 
sentatives of  the  United  States  and  over  the 
presiding  officers  of  the  Houses  of  the  various 
«tate  Legislatures.  Wherever  political  par- 
ties are  nearly  equal  in  strength,  the  contest 
for  mastery  centers  on  the  organization  of 
the  legislative  departments,  and  this  it  is 
that  makes  the  election  of  a  speaker  of  the 
House  of  Representatives  so  peculiarly  a  po- 
litical question,  and  for  this  reason,  most 
of  all,  should  controversies  of  this  kind  be 
withdrawn  from  the  consideration  of  the 
courts,  whose  procedure  should  always  be 
<»lm  and  deliberate,  in  accordance  with  fixed 
and  settled  principles,  and  entirely  freed 
from  those  influences  which  have  been  found 
1)y  experience  to  often,  if  not  usually,  bias 
the  Judgment  of  the  strongest  minds.  In  the 
oase  of  State  v.  WiUiams,  5  Wis.  308,  it  was 
held  that  courts  take  notice  of  the  accession 
to  office  of  officers  under  the  Constitution, 
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and  while  they  remain  in  office,  and  exercise 
the  duties  thereof,  regard  them  as  officers  de 
faeto.  General  ly,  as  respects  their  persons, 
the  acts  of  an  officer  de  facto  are  to  be  rec- 
ognized as  valid.  When  a  governor  con- 
tinued to  hold  over  after  the  expiration  of 
his  term  and  after  taking  the  oath  of  office 
by  his  rightful  successor  on  the  assumption 
of  his  election,  and  under  the  certificate  of 
the  state  canvassers,  and  so  continued  the  act- 
Ing  governor,  his  approval  of  an  Act  of  the 
Legislature  was  hela  valid  as  the  act  of  an  of- 
ficer de  faeto.  The  Supreme  Court  of  Connec- 
ticut, in  State  v.  Cnrroll,  88  Conn.  449,  9  Am. 
Rep.  409,  lays  down  the  rule  with  reference  to 
de  facto  officers  as  follows,  (19  Am.  Dec.  66, 
note :)  **  An  officer  de  faeto  is  one  whose  acts, 
though  not  those  of  a  lawful  officer,  the  law 
upon  principles  of  policy  and  Justice  will 
hold  valid,  so  far  as  thev  involve  the  interests 
of  the  public  and  thiru  persons,  where  the 
duties  of  the  officer  are  exercised  (1)  without 
a  known  appointment  or  election  but  under 
such  circumstances  of  reputation  or  acqui- 
escence as  were  calculated  to  induce  people 
without  inquir]^  to  submit  to  or  invoke  his 
action,  supposing  him  to  be  the  officer  he 
assumed  to  be ;  (2)  under  color  of  a  known 
and  valid  appointment  or  election,  but  where 
the  officer  has  failed  to  conform  to  some  prec- 
edent, requirement,  or  condition,  as  to  take 
an  oath,  give  a  bond,  or  the  like :  (8)  under 
color  of  a  known  election  or  appointment, 
void,  because  the  officer  was  not  eligible,  or 
because  there  was  a  want  of  power  in  the 
electing  or  appointing  body,  or  by  reason  of 
some  defect  or  irregularity  in  its  exercise, 
such  ineligibility,  want  of  power,  or  defect 
being  unknown  to  the  public;  (4)  undercolor 
of  an  election  or  appointment  by  or  pursuant 
to  a  public,  unconstitutional  law,  before  the 
same  is  adjudged  to  be  such."  And  this 
definition  is  substantially  recognized  and 
adopted  by  nearly  all  the  adjudications  in  the 
American  courts  of  the  present  day.  Braidy 
V.  7%m«,  17  Kan.  488 ;  Ellis  v.  North  Garoti- 
naD.  D.  A  B.  Imt.  68  N.  C.  423 ;  Threadgill 
V.  North  Carolina  Cent.  B.  Co.  73  N.  C.  178 ; 
B!ople  V.  StcUon,  78  N.  C.  546 ;  Burke  v.  mi- 
ott,  26  N.  C.  355,  42  Am.  Dec.  142 ;  Brown  v. 
lAtnt,  87  Me.  423 ;  PeopU  v.  Lieb,  85  111.  484 ; 
Peiree  v.  Weare,41  Iowa, 378 ;  McLean  v.  Staie, 
8  Heisk.  22 ;  Fowler  v.  Bebee,  9  Mass.  231,  6 
Am.  Dec.  62]  Sheehan'tt  Caee,  122  Mass.  445; 
Mallett  V.  Unde  Sam  Gold  d  Silver  Min.  Co. 
1  Nev.  188 ;  Ex  parte  Norris,  8  S.  C.  408,  de- 
cided in  1876,  (where  the  validity  of  a  pardon 
issued  by  Wade  Hampton,  while  acting  as  de 
facto  governor  of  South  Carolina,  was  hefore 
the  Supreme  Court  of  that  state  for  deter- 
mination;) Carleton  v.  People,  10  Mich.  250; 
Clark  V.  Com.  29  Pa.  129 ;  Com.  v.  McCornbe^ 
66  Pa.  436 ;  StaU  v.  WilUam»,  5  Wis.  308. 
But  I  do  not  deem  it  necessary  to  multiply 
authorities  on  the  question  a^  to  when  a  per- 
son becomes  an  officer  de  facto.  There  can  be 
no  doubt  under  any  rule  that  has  been  de- 
clared by  any  court  that  J.  M.  Dunsmore  was 
at  the  time  this  case  was  heard  the  de  facto 
speaker  of  the  House  of  Representatives,  un- 
less the  body  over  which  he  presided  was 
not  composed  of  a  sufficient  number  of  law- 
fully chosen  representatives  to  constitute  the 
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House,  and  the  only  way  in  which  his  status 
as  such  officer  de  Jaeto  has  been  attacked  is  by 
attacking  the  right  of  persons  to  sit  in  that 
House.  In  other  words,  we  have  had  on  trial 
not  the  TiRht  of  one  member  individually  to 
participate  in  the  orffanizatiun,  but  the  rights 
of  large  numbers  of  persons  acting  collect- 
ively;  and  the  court  has  decided  the  right  of 
64  persons  in  a  lump  to  sit  and  vote  in  the 
House  on  its  organization,  while  refusing  to 
inquire  into  the  right  of  any  one  of  the  sixty- 
four  individuals  to  his  seat. 
I  conclude,  then : 

1.  That  all  inquiries  in  a  court  of  Justice 
as  to  the  validity  of  any  Act  of  the  Legis- 
lature, or  of  either  House  thereof,  is  confined 
to  the  Act  itself,  the  journals  of  the  House, 
and  to  such  oUier  records  and  permanent 
memorials  as  are  provided  by  law ;  and  that 
in  no  case  can  any  court  of  justice,  from  the 
highest  to  the  lowest,  take  the  oral  testimony 
of  witnesses  as  to  what  transpired  in  the  hall 
of  the  House  of  Representatives  in  its  organ- 
ization or  in  the  transaction  of  its  business. 

2.  That  the  Constitution  vests  in  the  House 
of  Representatives  the  sole  and  exclusive 
power  to  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  inembers,  and  that 
tiie  House  c{innot  be  devested  of  that  power 
by  anything  less  than  an  amendment  to  the 
state  Constitution. 

8.  That  a  certificate  of  election  is  but  prima 
facie  evidence  of  the  election  of  the  holder, 
and  is  neither  conclusive  on  that  fact,  nor 
on  the  question  as  to  the  eligibility  or  quali- 
fications of  the  holder,  but  that  all  these 
questions  are  to  be  determined  by  the  House 
under  its  own  rules,  at  such  time'and  in  such 
manner  as  it  sees  fit.  That  anj  declaration 
of  this  court  as  to  the  rules  which  must  con- 
trol a  legislative  body  at  its  organization,  or 
as  to  the  force  of  such  certificates,  is  an  un- 
warranted expression  on  a  subject  over  which 
courts  have  no  jurisiliction. 

4.  That  the  question  as  to  what  body  of 
men  is  the  House  of  Representatives  at  any 
given  time  is  a  political  question,   and  can 


never  be  a  proper  subject  of  Judicial   in- 
quiry. 

5.  The  speaker  of  the  House  of  Representa- 
tives derives  his  authority  solely  from  the 
House,  and  his  title  to  that  office  cannot  be 
drawn  in  question,  nor  determined  bv  any 
court  or  tribunal  other  than  the  House  itself. 

6.  Where  two  different  organizations  are 
effected,  each  claiming  to  be  the  House  of 
Representatives,  each  having  a  person  chosen 
as  its  speaker,  each  including  within  ita 
numbers  manv  persons  whose  rights  to  sit  aa 
members  of  the  House  are  unquestioned,  to- 
gether with  other  persons  whose  rights  aie 
questioned,  a  political  question  is  presented 
as  to  which  or  those  two  contending  bodies 
and  officers  is  in  fact  and  in  law  the  House 
and  the  speaker  thereof. 

7.  Political  controversies  can  only  be  de- 
termined by  the  political  departments  of  the 
government,  and,  while  the  Constitution  of 
the  state  does  not  contemplate  such  a  condi- 
tion of  thinffs,  nor  provide  in  express  terms 
a  tribunal  before  which  their  respective 
claims  can  be  heard  and  determinea,  yet, 
under  an  unbroken  chain  of  authorities  in  all 
countries  where  the  common  law  prevails,  the 
recognition  of  one  of  those  bodies  by  the 
other  political  department  of  the  government^ 
viz.  the  governor  and  the  Senate,  is  con* 
elusive  on  the  judiciary. 

8.  The  decision  of  the  governor  and  the 
Senate  is  just  as  binding  and  conclusive 
where  they  refrain  from  enforcing  their  de- 
cisions by  force,  as  though  they  resorted  to 
violence  and  bloodshed.  In  a  country  where 
laws  are  supreme,  a  premium  should  never 
be  offered  to  induce  violence,  but  a  decision 
made  by  the  lawfully  constituted  authorities 
should  always  be  acquiesced  in  by  all  good 
citizens. 

For  these  reasons  I  conclude  that  this  court 
must  take  judicial  notice  that  Qeorge  L. 
Douglass  was  neither  in  fact  nor  in  law 
speaker  of  the  House  of  Representatives,  and 
had  no  author itv  to  issue  the  warrant  under 
which  the  petitioner  is  held. 
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▲  widow  hae  the  ri^ht  to  oontrol  the 
burial  of  her  husband*  in  preference  to  the 
next  of  kin  (here  the  father),  and  may  remove 
the  body  from  the  plaoe  where  it  was  buried  by 
the  next  of  kin,  without  her  consent. , 

(January  21, 1893.) 

SUIT  to  compel  defendant,  the  widow  of 
Thomas  F.  Hackett,  deceased,  to  return 
the  body  of  her  late  husband  to  the  place 


Nora— The  rights  and  duties  in  regard  to  the 
burial  of  the  dead  are  fully  treated  in  a  noU  to 
Larson  ▼.  Chase  (Minn.)  14  L.  R.  A.  SSw 
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where  it  was  originally  buried,  from  which 
defendant  had  removed  it  without  consent 
of  plaintiff,  who  was  the  father  and  next  of 
kin  of  deceased.    Further  hearing  crderetL 

The  facts  are  stated  in  the  opinion. 

Mr.  Qeorge  J.  West  for  complainant* 

Meur9.  BaUou  ft  Jackson,  for  respond- 
ent: 

Neither  a  corpse  nor  its  burial  is  subject  in 
any  way  to  ecclesiastical  cognizance  nor  to  sas- 
cerdotal  power  of  any  kind. 

Be  Beekman  Street,  4  Bradf.  508. 

The  expressed  wish  of  the  deceased  will  con- 
trol the  right  to  the  burial  of  his  body. 

Scott  7.  Riley,  16  Phila.  106;  B6  Beekman 
Street,  iupra. 

Generally  where  there  is  ro  expressed  wish 
of  the  testator  as  to  the  disposl  Jon  of  his  re- 
mains the  wishes  of  the  surviTing  husband  oir 
widow  shall  control  as  against  the  next  of  kin* 


See  also  33  L.  R.  A.  133;  35  L.  R.  A.  56;  38  L.  R.  A.  413;  43  L.  R.  A.  388. 
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Durrett  y.  Baytoard,  9  Graj,  248,  69  Am. 
Dec.  284;  Seeor  y.  8eear^  81  Phila.  Leg.  Int. 
868;  Wpnkoop  y.  Wynkoop,  42  Pa.  298,  S  Am. 
Dec.  606. 

A  husband  Is  bound  to  bury  bis  deceased 
wife  and  a  wife  muat  bury  her  deceased  hu^ 
band. 

AnUfTom  y.  Kerrisan,  10  C.  B.  776;  Ohappk 
y.  Cooper,  18  Meea.  &  W.259;  WMv.  WaUir, 
180  Mass.  422,  89  Am.  Bep.  465.  See  also  1 
Am.  Law  Key.  N.  S.  67;  Jenkitu  y.  Tucker, 
1  H.  HI  90;  Dfirrell  y.  Hayward,  eupra; 
Lakin  y.  Afnee,  10  Cuah.  198;  Cunningham  y. 
Beardan,  98  Mass.  588,  96  Am.  Dec.  670. 

When  a  body  baa  once  been  buried  no  one 
has  a  right  to  remove  it  without  tne  consent  of 
the  owners  of  the  mve,  or  by  leaye  of  the 
proper  ecclesiastical,  municipal,  or  Judicial 
authority. 

Heg,  ▼.  Bharpe,  Dears.  &  B.  0.  C.  160,  7 
Cox,  0.  0.  214;  Wynkoop  y.  Wynkoop^  and 
Weld  y.  Walker,  eupra. 

If  the  consent  of  the  defendant  to  the  burial 
of  her  husband's  remains,  in  St.  Mary's  Cath- 
olic Cemetery,  was  obtained  by  intimidation 
or  threats  and  was  given  through  fear,  or  was 
obtained  by  taking  advantaffe  of  her  condition 
of  grief  and  distress  of  mind  on  account  of  the 
decease,  or  if  she  yielded  under  protest  to  the 
demands  of  the  plain lifl  and  his  family  to  ayoid 
a  disgraceful  scene  or  violence  over  the  body 
of  her  husband,  a  court  of  equity  wiU  not 
treat  such  consent  or  yielding  as  having  been 
given,  or  grant  any  relief  to  ue  person  guilty 
of  such  practices. 

WM  y.  Walker,  IdO  Mass.  422, 89  Am.  Bep. 
465,  1  Am.  Law.  Bev.  N.  8.  57. 

Id  Seott  v.  RiU^,  16  Phila.  106,  the  court 
disapproves  the  right  of  next  of  kin.  "It 
takes  from  the  widow  the  right  to  bury  her 
dead  giving  it  to  kindred  who  often  have  no 
affection  for  the  deceased  and  often  with  but 
little  of  his  blood  in  their  veins." 

Stinesst  J,,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  in  equity  to  compel  the  re- 
apondeht  to  retiurn  the  body  of  her  late  hus- 
band, Thomas  F.  Hackett,  to  the  grave  where 
it  was  buried,  and  from  which  she  has  re- 
moved it  without  consent  of  the  complainant, 
the  father  and  next  of  kin  of  ^aid  Thomas  F. 
Hackett.  The  deceased  was  the  owner  of  a 
burial  lot,  one  of  a  family  group,  in  St. 
Mary's  Boman  Catholic  Cecieterv  in  the  yil- 
lage  of  Crompton,  where  he  was  buried,  with 
the  acquiescence  of  the  respondent,  his 
widow.  About  six  months  alter  wards  she 
caused  the  body  to  be  exhumed,  and  buried 
in  the  Biverside  Cemetery  in  the  city  of  Paw- 
tucket  The  respondent  claims  that  she  was 
iustified  in  doing  this :  First,  bectfuse  her 
husband  had  requested  her  not  to  permit  his 
body  to  be  buried  in  a  Boman  Catholic  ceme- 
tery, but  in  a  Protestant  cemetery ;  second, 
that  she  did  not  consent  to  his  burial  in  St. 
Mary's  Cemetery,  but  being  overcome  with 
grief,  and  with  physical  prostration,  from 
nursing  her  husband  in  his  last  sickness,  she 
yielded,  under  protest,  to  the  demand  of  his 
relatives,  for  the  burial  aforesaid,  so  far  as 
to  offer  no  resistance  thereto,  on  account  of 
their  threats  to  take  forcible  possession  of  the 
19  L.  B.  A. 


body,  and  of  her  aversion  to  the  disgrace  of 
any  strife  oyer  hia  remains ;  third,  that,  as  the 
widow  of  said  Thomas  F.  Hackett,  she  has. 
the  right  to  oontrol  the  place  of  burial,  and 
that  she  has  not  surrendered  this  right. 

Upon  the  first  and  second  groun£  set  np- 
in  the  answer  we  did  not  hear  testimony,  pre- 
ferring first  to  consider  the  third  ground,  in 
which  the  widow  claimed  the  right  to  control 
the  place  of  burial,  aa  aninst  the  next  of 
kin,  which  might  be  deciuve  of  the  case.  We 
come,  then,  to  the  question  whether  the  right 
to  control  the  burial  of  a  deceased  husband 
is  in  the  widow  or  In  the  next  of  kin.  In 
Pierce  v.  Sioan  Point  Cemetery  Propre,,  10  B. 
L  227,  it  was  held  that,  while  no  one  can  be 
considered  as  the  owner  of  a  dead  body,  ia 
any  sense  whatever,  yet  there  is  a  quasi  prop- 
erty in  the  custodian,  in  the  nature  of  a  trust 
for  the  benefit  of  all  who  have  an  interest  in 
it,  which  the  court  will  regulate.  In  that 
case  a  widow  removed  the  remains  of  her 
husband,  which,  with  her  consent,  had  been 
buried  in  his  own  lot  and  there  had  rested 
about  thirteen  years.  The  court  held  that, 
as  the  complainant,  a  daughter,  was  then  the* 
owner  of  tiie  burial  lot  wnich  had  been  in- 
vaded, and  so  was  the  custodian  of  the  re- 
mains^ they  should  be  restored  to  the  place 
from  which  they  were  taken.  There  are  other 
cases  of  this 'sort,  where  the  question  baa 
arisen  as  to  the  right  of  the  next  of  kin,  after 
burial ;  notably  the  cases  of  Wynkoop  v.  Wyn- 
koop, 42  Pa.  298,  82  Am.  Dec.  506,  witli 
notes;  Beport  i)f  Hon.  S.  B.  Buggies,  (The 
Law  of  Burial,)  4  Bradf .  608 ;  Eenihan  v- 
Wnght,  125  Ind.  586,  9  L.  B.  A.  514.  In 
Bogert  v.  Indianapolis,  18  Ind.  184,  where  the 
question  was  whether  the  city  or  the  next  of 
kin  should  have  control  of  an  interment,  the 
court  decided  In  favor  of  the  next  of  kin.  In 
all  these  cases  general  expressions  were  used 
by  the  courts  to  the  effect  that  the  next  of  kin 
had  rights  exclusive  of  all  others.  Such  ex- 
pressions were  appropriate  to  the  case. under 
consideration,  but  are  not  to  be  taken  as  au- 
thority  upon  the  question  which  is  now  be- 
fore us.  In  Pierce  v.  Siean  Point  Cemetery 
Proprs.,  and  Wynkoop  y.  Wynkoop,  supra,  the 
right  of  a  widow  to  remove  the  remains  of 
her  husband,  against  the  will  of  the  next  of 
kin,  was  denied  upon  the  ground  of  her  con- 
sent and  long  acquiescence  in  the  burial ;  but 
those  cases  do  not  decide  that  the  next  of  kia 
had  a  superior  ri/^ht  to  that  of  the  widow  at 
the  time  of  the  burial.  The  third  conclusioa 
of  Mr.  Buggies,  in  his  report,  cited  above, 
is  "  that  su(£  right,  in  the  absence  of  any 
testamentary  disposition,  belon^^s  exclusive- 
ly to  the  next  of  kin."  But  in  a  note  to- 
Wdd  V.  Walker,  in  14  Am.  Law.  Bev.  (vol. 
1,  K.  S.)  62,  it  is  said  that  Mr.  Buggies  add- 
ed a  note  to  the  original  report,  in  explana- 
tion of  the  term  **  next  of  kin, "  stating  that 
it  was  not  employed  for  the  purpose  of 
denying  or  questioning  the  legal  ri^ht  of  a 
surviving  husband  to  bury  his  wife's  re- 
mains, or  to  reinter  them  if  disturbed.  In 
Snyder  v.  Snvder,  60  How.  Pr.  868,  the  right 
to  select  a  place  of  burial  was  awarded  to  a. 
son,  instead  of  the  widow.  The  son  was  bom 
of  a  former  marriage,  and  the  widow  was  a. 
second  wife,  who  nad  been  married  to  the- 
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deceased  but  four  years,  with  no  children ; 
And  the  last  two  years  of  his  life  had  been 
•spent  in  a  lunatic  asylum.  The  widow  de- 
sired the  remains  to  he  buried  in  a  lot  owned 
by  her  father,  and  the  son  desired  to  buij 
them  in  a  lot  owned  by  the  deceased  at  his 
former  home,  in  Connecticut,  by  the  side  of 
his  first  wife  and  deceased  children.  Under 
tiiese  circumstances  the  court  decided  in  favor 
•of  the  son.  The  Judge  giving  the  opinion 
•concluded  with  these  words:  ''I  mean  to 
recognize  the  fact  that  circumstances  may 
•exist  which  should  give  the  widow  the  prer- 
•erence  over  the  son,  but  in  this  case  I  think 
the  claim  of  the  son  is  to  be  preferred. "  We 
know  of  no  case  that  denies  to  a  husband  who 
was  not  separated  from  his  wife,  the  right  to 
select  the  place  of  burial.  Even  in  case  of 
■a  separation  the  husband  has  been  held  liable 
for  the  expense  of  interment,  which  had  been 
incurred  by  a  relative  of  the  wife  without 
his  knowledge  or  consent.  Ambrose  v.  Ker- 
risan,  10  C.  B.  776.  In  DureU  v.  Edyward, 
a  Gray,  248,  69  Am.  Dec.  284,  the  court 
assumes  *'the  indisputable  and  paramount 
-right,  as  well  as  duty,  of  a  husband  to  dis- 
pose of  the  body  of  his  deceased  wife  by  a 
•decent  sepulture  in  a  suitable  place."  See 
also  Cooney  v.  Lawrence^  11  Pa.  Co.  Ct.  R. 
79.  But  if  as  a  rule,  where  there  have  been 
>iio  discordant  relations,  a  husband  has  the 
ri^ht  to  bury  his  wife,  why  should  not  the 
widow  have  the  same  right  with  reference 
to  his  remains?  A  woman  is  naturally  quite 
«8  sensitive  in  such  a  matter  as  a  man.  Ic 
would  be  quite  as  great  a  shock  to  her  to 
have  the  boay  buried  a^inst  her  wishes  as 
it  would  be  to  a  man.  Hers  is  a  relationship 
closer  than  that  of  kindred,  for  it  is  the 
teaching  of  Holy  Scripture:  ''A  man  shall 
leave  father  and  mother,  and  shall  cleave  to 
his  wife,  and  the  twain  shall  be  one  flesh." 
The  chances  of  complications  by  remarriage 
are  no  greater  in  her  case  than  in  that  of  a 
man,  and  the  reasons  .which  give  the  right 
to  the  husband  are  equally  applicable  to  her. 
It  would  be  a  shock  to  the  sensibilities  of 
humanity  to  say  that  the  reasonable  wishes 
of  a  wife  in  regard  to  the  burial  of  her  hus- 
band should  not  be  entitled  to  paramount 
respect,  when  such  a  right  would  be  aceorded 
to  him.  It  is  useless  to  say  that  a  married 
woman  cannot  make  a  contract,  for  as  a 
widow  she  is  under  no  disability  and  the 
funeral  expenses  are  a  preferred  charge  on 
the  husband's  estate.  This  is  not  a  question 
of  contract,  nor  of  liability,  but  of  sentiment 
and  propriety.  In  no  case  is  it  an  absolute 
right,  but,  as  this  court  has  already  said,  ^'a 
sacred  trust  for  the  benefit  of  all  who  may, 
from  family  or  friendship,  have  an  interest 
in  it,"  which  should  be  properly  adminis- 
tered; and,  as  we  now  sav,  primarily  ad- 
ministered by  the  wife,  aue  re^^ard  being 
had  to  the  circumstances  of  the  case.  As 
remarked  by  the  court  in  Scott  v.  Uiley,  16 
Phila.  106 :  **  A  legal  right  of  this  character 
should  be  based  upon  natural  affection  or 
moral  obligation.  It  should  accomplish  the 
object  in  a  becoming  manner."  It  is  also 
added  that  to  give  this  right  to  the  next  of 
kin  takes  from  the  widow  the  right  to  bury 
her  dead,  and  gives  it  to  kindred,  who,  per- 
t9L.R.A. 


haps,  had  no  affection  for  her  husband,  and 
very  little  of  his  blood  in  their  veins,  It 
also  gives  the  right  to  classes,  which  mi^ht 
lead  to  unseemly  contentions.  In  10  Alb. 
Law  J.  71,  reference  is  made  to  the  Sewr 
Ckue^  heard  in  the  supreme  court  of  Kings 
county,  the  report  of  which  we  have  not  been 
able  to  find.  It  was  a  suit  by  a  widow  to 
enjoin  a  son  from  removing  the  remains  of 
his  father,  which  had  been  burled  by  the 
widow  without  dissent,  to  a  lot  purchased  by 
the  son  for  a  family  burial  place,  pursuant 
to  instructions  from  his  father,  and  partly 
with  his  own  money.  The  court  granted  the 
injunction  against  the  son.  Mr.  Justice  Pratt 
remarked :  "Those  bound  by  the  closest  ties 
of  love  to  the  deceased  while  he  was  alive 
should  render  these  sacred  risrhts,  and  they 
ought  not  to  be  left  to  others.*^ 

For  these  reasons  we  are  of  opinion  that  aa 
a  general  rule,  the  primary  rieht  to  control 
the  burial  of  a  husband  should  be  with  the 
widow,  in  preference  to  the  next  of  kin, 
dependent,  however,  upon  the  peculiar  cir- 
cumstances of  the  case,  or  the  waiver  of  such 
right  by  consent  or  otherwise.  In  all  the 
cases  the  matter  of  onnseut  is  a  controlling 
element,  .where  the  body  has  been  buried. 
In  the  present  case  it  is  claimed  that  there 
was  simply  nonresistance,  coupled  with  a 
protest,  on  account  of  threats  and  fear  of  a 
disgraceful  scene,  but  no  consent  by  the  re- 
spondent. If  consent  obtained  by  coercion  or 
by  an  undue  advantage  taken  of  one's  phys- 
ical and  mental  prostration,  be  sufficient  to 
vitiate  a  mere  contract,  for  a  stronger  reason 
should  it  be  so  in  a  case  which  touches  far 
more  keenly  the  feelings,  privileges,  and 
comfort  of  one  bereaved  by  death.  So,  la 
WM  V.  Walker,  180  Mass.  422,  89  Am.  Rep. 
465,  under  precisely  similar  allegations,  a 
husband  was  allowed  to  remove  the  body  of 
his  wife,  after  burial,  from  a  lot  owned  by 
members  of  her  family  to  a  lot  owned  by 
himself. 

In  the  present  case,  as  we  have  heard  no 
testimony,  the  question  of  consent  must  stand 
for  hearing. 


Edward  J.  ELLIS 
William    DE  GARMO. 
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1.  A   nonresident  of  the  state  is  in  at^ 
tendance  upon  a  court  so  as  to  be  ex- 


Nora.— fifect  upon  tuit  of  diseharoe  from  arrest  of 
one  arrested  wMle  attending  court. 

On  the  question  whether  the  discharge  from  ar^ 
rest  of  one  arrested  whfle  atcendlDg  ooiirt,  would 
also  have  the  effect  of  dtsmisdnff  the  suit,  there  is 
some  ooofliot  and  considerable  opposition  to  the 
decision  in  the  main  case.  In  New  York  the  decis- 
ions hold  this  to  be  the  rule  in  the  case  of  nonrea- 
Ideots  only. 

A  party  is  entitled  to  have  the  seryioe  in  a  oiyil 
suit  set  aside  wbere  he  was  arrested  in  one  county 
and  taken  to  another,  and  when  discharged,  was 
sued  with  civil  process  before  he  oould  leave  ths 
county.    Byler  v.  Jones,  22  Mo.  App.  €B8. 

A  defendant,  who  was  arrested  criminally,  whfle 


imi 
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•■i|it  ft*oiB  arrest  where  lie  li  a  defendant  la 
•  one  and  JswaltUur  for  the  trial  which  isad- 
.  Jonmed  from  day  to  day  on  aooount  of  the  111^ 
aenof  thepUUntifl. 

S«  A  moilon  to  <«*— <Tg  eaaaot  be  smh 
talned  becaose  tbesnlt  was  begrnn  bjr 
aa  arrest  of  the  defendant  in  breach  of  his 
privilege  where  he  is  entitled  only  to  his  dls- 
oharge  from  arrest,  but  not  to  a  H^mftmi  of  the 
salt. 

9*  M otiea  la  the  proper  remedy  to  obtain 
diaohaise  from  an  arrest  to  which  a  nonresident 
has  been  unlawfully  subjected  while  attending 
oourt  within  the  state.  If  the  suit  thereby  instl- 
tutedlstostand  and  the  arrestonly  to  be  dis- 
obarged. 

4«  The  discharne  of  aa  arrest  ttom 
wtaieh  a  nonresident  is  priTileiced 
while  attending  court,  does  not  dismiss  the  suit, 
but  this  may  be  allowed  to  stand  as  though  It  had 
been  commenced  by  summons. 

6.  The  eaMmption  of  a  nonresident  of 
tiie  state  ttom  arrest  while  in  attendance 


upon  a  oonrt  does  not  extend  to  the  Mr?l(Oa  at  s 
wilt  of  summons. 

OCay28,18fiS.) 

MOTION  by  defendant  to  dismias  an  actfon 
of  assumpsit  in  which  he  had  been  ar- 
rested while  in  the  state  attending  court  and 
to  discharge  the  bail  given  by  him  therein. 
Bail  discharged. 

The  facts  are  stated  in  the  opinion. 

Me$n%.  Jolm  G.  Pefl^am  and  Oeorg^  L^ 
Cooke»  for  defendant,  in  support  of  the  mo- 
tion: 

The  arrest  was  illegal  and  void.  There  can 
be  no  question  that  at  least  the  bail  taken 
should  be  discharged. 

WaUrman  y.  Merritt,  7R.  L  845. 

The  action  itself  being  based  apon  a  pro- 
cess illegal  and  void  should  be  dismissed. 

Corey  v.  Miller,  13  R.  I.  887. 

In  strictness  of  pleading  this  question  may 


on  his  way  to  consult  counsel  was  sued  dvllly  for 
the  same  cause  of  action,  but  the  dyil  suit  and 
summons  was  set  aside  as  an  abuse  of  privilege. 
Jaoobson  y.  Hosmer,  76  Mich.  284. 

A  person  who  is  required  to  attend  court  by  ball 
and  is  discharged  from  arrest,  cannot  then  be 
serred  with  olyll  process,  until  a  reasonable  time 
to  return  homa    Palmer  v.  Rowan,  21  Neb.  4S& 

The  three  above  cases  are  not  cases  in  which  the 
arrest  and  dyil  suit  were  in  one  proceeding  but 
they  Illustrate  in  some  degree  the  same  principle. 

In  Smythe  y.  Banks,  4  U.  8. 4  DalL  1K9,  1  L.  ed. 
454,  the  motion  was  to  be  discharged  from  arrest 
4uid  process,  and  the  syllabus  and  opinion  state 
that  the  witoesB  is  privileged  from  arrest  for  a  rea- 
sonable time  but  do  not  state  what  the  effect  is  up- 
on the  process. 

In  Chaffee  V.  Jones,  19  Pick.  281,  a  party  pleaded 
in  abatement  that  he  had  been  arrested  in  violation 
of  his  privilege,  but  as  the  court  found  that  his 
privilege  had  been  waived,  no  decision  was  ren- 
dered as  to  his  right  to  be  discharged  from  the  suit 
If  his  privilege  had  been  violated. 

But  In  Booraem  v.  Wheeler,  12  Vt.  811,  It  was  dl* 
tectly  held  that  the  arrest  of  a  person  in  a  dvllsnit 
against  him  In  violation  of  his  privilege  as  a  wit- 
ness In  another  case  Is  no  cause  for  abating  the 
writ. 

This  decision  is  by  no  means  universally  adopted. 

Thus,  on  the  other  hand,  in  Lamed  v.  Griffin,  12 
Ved.  Bep.  60Q.  It  is  decided  that  foreign  witnesses 
who  are  privileged  from  arrest  while  attending 
oourt  are  also  privileged  from  service  of  process 
and  a  plea  in  abatement  should  be  sustained. 

So  in  Hammerskold  v.  Hose,  62  N.  C.  629,  a  mo- 
tion to  cancel  the  bail  bond  and  dismiss  the  suit 
was  sustained  where  a  suitor  attending  court  from 
another  state  was  arrested. 

And  In  Be  Livingston,  8  Johns.  861,  the  whole  pro- 
oeedlng  was  set  aside  where  a  judge  was  arrested 
while  attending  court,  although  it  had  been  held 
that  In  some  cases  the  parties  are  relieved  from  ar- 
rest on  tiling  common  ball. 

Thus  in  Long*s  Case,  2  Mod.  181,  it  was  held  that 
«n  attorney  who  was  arrested  near  the  court  was 
discharged  on  question  of  privilege  by  giving  com- 
aaon  bail. 

And  in  Bours  v.  Tuckerman,  7  Johns.  688,  a  de- 
fendant under  recognizance  to  appear  at  court  and 
privileged  from  arrest  was  discharged  on  filing 
common  balL 

And  in  Schiesbiger  ▼.  Foxwell,  1  X.  Y.  City  Ct 
Bep.  4ai,  a  party  attending  court  was  held  to  be 
ozemptfrom  arrest  but  the  service  of  process  was  i 
19  L.  a  A.  8 


not  set  aside  although  motion  was  made  for  that 
purpose  in  the  case. 

So  In  Taft  v.  Hoppln,  Anthon,  N.  P.  187,  a  non- 
resident defendant  attending  court  was  arrested  on 
a  capiat  in  another  suit,  but  the  court  directed  his 
discharge  on  his  Indorsing  his  appearance  on  the 

But,  on  the  other  hand.  It  was  held  in  Sanf  ord  v. 
Chase,  8  Cow.  881,  refusing  to  follow  the  above 
case  that  a  nonresident  defendant  exempt  from 
arrest  should  be  discharged  without  being  re- 
quired to  file  common  balL 

Yet  in  a  later  case  when  'common  bail  only  was 
required  th  ere  being  therefore  In  reality  no  arrest 
the  appearance  was  not  set  aside,  although  it  was 
conceded  that  a  suitor  is  privileged  from  arrest 
while  attending  court.  Hopkins  v.  Cobum,  1 
Wend.  292. 

This  case  affl  rmed  Bours  ▼.  Tuckerman,  7  Johns. 
688,  on  the  ground  that  the  exception  in  8  Cow.  881, 
applies  to  foreign  witnesses  only,  and  this  dis- 
tinction Is  said  to  be  established  in  Merrill  v. 
George,  28  How.  Pr.  88L 

In  Harris  v.  Grantham,  1 X.  J.  L.  142,  a  party  was 
discharged  from  arrest,  where  he  had  been  arrest- 
ed while  attending  to  his  business  at  court,  and  the 
court  refused  to  require  him  to  enter  a  common 
appearance.  In  this  it  did  not  appear  whether  or 
not  the  party  was  a  nonresident 

A  nonresident  witness  coming  from  abroad  to 
testify  is  entitled  to  be  discharged  from  arrest 
without  bdng  put  on  terms  of  filing  common  baiL 
Walpole  V.  Alexander,  8  Dougl.  46i. 

A  writ  of  protection  permitting  a  nonresident  to 
come  into  the  state  to  testify  suspends  all  civil  pro- 
cess while  coming  to,  attending,  and  returning 
from  court.    Expartt  Hail,  1  Tyler,  274. 

The  term  **  common  ball,**  as  the  opinion  In  the 
main  case  shows,  is  a  ball  having  fictitious  persons, 
John  iX>e  and  Richard  Koe,  as  sureties;  so  that  fil- 
ing common  bail  is  merely  tantamount  to  entering 
an  appearance.  See  Bouvler  Law  Diet,  title  Bau- 
menU 

It  would  seem  that  the  right  of  a  person  to  bo 
discharged  altogether  from  a  suit  in  which  he  had 
been  arrested  in  violation  of  his  privilege,  would 
depend  chiefly  on  his  privilege  from  service  of  civil 
process  without  any  arrest.  This  latter  exemp- 
tion seems  now  to  be  pretty  generally  conceded  as 
is  shown  by  the  noU  to  Wilson  v.  Donaldson  (Ind.) 
8L.  B.  A.  266,  but  the  decision  in  the  main  ca£e 
holds  that  in  Rhode  Island,  at  least,  the  law  is  other- 
wise, LT. 
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have  been  better  raised  by  plea  in  abatement, 
but  it  is  submitted  that  repeated  practice  in 
this  state  sanctions  this  motion  to  dismiss  ad- 
dressed to  the  lull  court  after  ample  notice  to 
the  adverse  parUr. 

Gardner  v.  Jumes,  5  R.  I.  286 ;  Waterman 
▼.  Merritt,  supra;  Potter  y.  Smith,  7  R.  L  66; 
Corey  v.  Miller,  eupra;  Horton  v.  Ckamplin, 
12  R.  1. 550 :  Clarke  v.  Rice,  16  R.  I.  132. 

Mr.  Albert  D.  Bean,  for  plaintiff,  contra, 

Stine88»  J,,  delivered  the  opinion  of  the 
court: 

Id  this  case  it  appears  that  the  defendant,  a 
resident  of  the  state  of  Iowa,  attended  this 
court  October  19,  1891,  to  defend  a  petition 
for  divorce  brought  against  him  by  his  wife, 
and  then  pending.  The  hearing  was  adjourned 
on  account  of  the  Olness  of  the  wife,  and  the 
statement  that  she  would  not  be  able  to  appear 
in  court  within  one  week  or  ten  days.  Ko  day 
was  fixed  for  the  hearing,  and  consequently  the 
case  stood  as  passed  from  day  to  day,  awaiting 
the  recovery  of  the  wife  or  a  new  assignment 
for  the  hearing  of  the  case.  Under  these  cir- 
cumstances, not  only  would  it  be  unreason- 
able and  impracticable  to  require  the  defend- 
ant to  pro  back  to  his  home  in  Iowa,  when  his 
case  might  be  called  before  he  could  go  and 
return,  but  his  presence  here  was  proper  and 
necessary  to  arrange  for  the  reassignment, 
which  had  become  requisite  without  uiuU  on 
his  part.  Until  such  assignment  under  these 
facts,  he  was.  and  was  required  to  be,  **in  at- 
tiendance"  upon  the  court,  in  the  strict  sense 
of  the  term,  because  the  case  was  neither  con- 
tinued nor  definitely  postponed.  It  was  in  or- 
der, and,  until  reassigned,  liable  to  be  called 
at  any  time  when  the  petitioner  could  come 
into  court.  His  arrest  on  the  writ  in  this  case 
was  therefore  in  violation  of  his  privilege  as  a 
party  attending  court  In  Waterman  v.  Mer- 
rill, 7  R  1. 84o,  847,  the  court  said  that  a  party 
or  witness  residing  within  the  jurisdiction  Is  so 
far  within  the  protection  of  the  court,  without 
any  special  order,  that  in  coming  to,  remaining 
at,  and  returning  from  the  court  where  his  at- 
tendance is  rendered  necessary  to  the  adminis- 
tration of  justice,  he  would  be  exempt  from 
arrest  and  all  restraint  of  his  person,  and,  if 
arrested,  would  be  discharged  from  such  ar- 
rest; but  would  not  be  protected  from  the  serv- 
ice of  any  process  which  did  not  interfere 
with  or  prevent  his  personal  attendance,  as  by 
summons;  neither  would  be  be  discharged  of 
the  suit,  although  arrested.  As  to  one  coming 
from  without  the  state,  the  court  said  he  would 
also  be  discharged  from  the  arrest,  even  with- 
out the  protection  of  a  special  order  of  the 
court.  In  that  case  there  had  been  a  special 
order  of  protection  from  all  civil  process,  and 
hence,  although  the  process  issued  was  a  writ 
of  summons,  the  action  was  dismissed.  We 
think  the  doctrine  thus  laid  down  has  since 
been  understood  to  be  the  law  of  this  state; 
and  in  the  recent  cases  of  Baldwin  v.  Emerson, 
16  R.  I.  804,  and  Capwdl  v.  Sipe,  17  R  1.  — , 
it  has  been  followed  to  the  extent  of  holding 
that  a  suitor,  attending  court  in  the  matter  of 
his  suit  is  not  exenotpt  from  the  service  of  a 
writ  of  summons.  The  reason  for  this  is  that 
such  a  service,  amounting  simply  to  a  notice, 
does  not  obstruct  the  administration  of  justice, 
19L.R.A. 


nor  interfere  with  the  attendance  or  attentioik 
of  a  party  to  the  suit  then  on  trial  The  same 
result  follows  when  an  arrest  is  discharged, 
and  the  suit  is  allowed  to  stand  as  though  it 
bad  been  commenced  by  summons.  There- 
are  recent  cases  in  the  f^eral  courts  to  the 
effect  that  if  the  arrest  is  illegal  the  suit  Is  ab- 
solutely discharged.  An  instructive  review  of 
this  questiou  will  be  found  in  the  opinion  of 
Judge  Colt  in  Lamed  v.  Grijpn,  12  Fed.  Rep. 
590,  which  holds  that  the  immunity  of  the 
privilege  extends  to  all  kinds  of  civil  process, 
and  affords  absolute  protection.  To  the  same 
effect  are  Plimpton  v.  Window,  9  Fed.  Rep. 
865,  and  Atefiison  v.  Morris,  11  Fed.  Rep.  6a2, 
where  a  subpoena  in  equity  and  a  civil  sum- 
mons were  set  aside  as  a  violation  of  privilege. 
But  even  the  dictum  of  a  court  which  hascoine 
to  be  understood  as  the  law  of  the  state  should 
not  be  lightly  disturbed,  and,  as  the  rule  stated 
in  Waterman  v.  Merritt  is  not  unreasonable 
and  is  in  line  with  the  recent  decisions  of  thi» 
court,  we  feel  constrained  to  follow  it  Under 
this  rule  the  suit  may  stand,  and  the  motion  to 
dismiss  must  be  denied;  but  the  motion  to  dis- 
charge the  bail  must  be  granted. 

Objection  is  made  that  the  matter  of  these 
motions  can  only  be  taken  advanlaj^e  of  by  a 
plea  in  abatement.  The  practice  of  this  court 
has  allowed  procedure  in  both  ways.  In  Wa- 
terman V.  Merritt,  supra,  and  Corey  v.  Miller 
12  R.  I.  887,  it  was  by  motion.  In  Hoppin  v. 
Jenckes,  SRI.  458,  5  Am.  Rep.  597;  BaXd^ 
win  V.  Emerson,  and  CapteeU  v.  Sipe,  supra,-^ 
it  was  by  plea.  If  the  suit  is  to  stand,  and  the 
arrest  only  is  to  be  discharged,  it  must  be  done 
by  motion,  for  a  plea  in  abatement  of  the  suit 
cannot  be  sustained.  The  relief  to  be  sought 
must  necessarily  be  summary.  If  it  were  to 
await  the  decision  of  a  plea  m  abatement  to  be 
filed  at  the  term  to  which  the  writ  of  arrest  ie 
returnable,  it  miglit  come  too  late.  All  the 
mischief  might  then  be  accomplished.  It  is  a 
question  of  policy,  affectine  the  adm in ist  ration 
of  justice.  Fublic  policv  does  not  require  thai 
the  suit  should  be  abated.  The  course  of  jus- 
tice in  a  trial  may  be  affected  by  an  immediate 
discharge  of  a  party  or  witness  from  arrest, 
but  it  can  hardly  be  so  affected  by  the  subse- 
quent abatement  of  a  suit  in  which  an  arrest 
has  been  made.  Upon  this  ground  it  was  held 
in  Booraem  v.  Wheeler,  12  Yt.  811,  that  the 
arrest  of  a  defendant  was  no  cause  for  abating 
a  writ  He  has  full  notice  of  the  institution  of 
the  suit;  it  may  have  been  commenced  in  good 
faith,  without  knowledge  of  his  attendance 
upon  court.  The  relief  by  discharge  is  sum- 
mary, and  so  the  subsequent  abatement  of  the 
suit  sf  ems  to  be  useless.  The  purpose  of  a  writ 
of  summons  is  subserved  by  the  notice  of  the 
suit,  and  the  privilege  is  not  from  the  bringing 
of  the  suit  but  from  the  arrest  If  it  be  said 
that  there  is  no  valid  service  of  process  in  case 
of  the  discharge  from  arrest,  and  that  for  thia 
reason  the  suit  should  abate,  it  is  to  be  consid- 
ered that  the  uniform  doctrine  is  that  the  pro- 
cess is  regular,  and  the  arrest  is  not  void,  but 
voidable.  A  defendant  may  waive  his  privi- 
lege, and  go  on  to  defend  the  suit  without  ask- 
ing for  a  discharge.  The  jurisdiction  is  com- 
plete. At  common  law,  as  appears  from  the 
history  of  the  procedure  in  this  class  of  cases, 
the  suit  did  not  abate.    Judge  Reeve,  in  Kin^ 
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▼.  090^  4  Day,  129,  giyes  this  account  of  it 
**Wbeii  a  member  of  parliament  was  arrested, 
the  ancient  practice  was  to  obtain  a  writ  of 
privilege  to  be  discbar^,  not  from  the  suit, 
but  from  the  arrest,  ana  a  tupenedeoB  issued 
to  the  court  to  stay  proceedings  as  long  as  the 
privilege  of  parliament  lasted.  A  more  sum- 
mary mode  was  afterwards  introduced  of  ob- 
taining a  discharge  by  motion;  but  it  was  not 
from  toe  suit,  but  from  the  arrest;  and  so  it 
was  expressly  laid  down  in  the  due  of  Pitt, 
Comyn,  444,  Fortes.  842,  Cas.  L  Hardw.  28; 
and  that  it  must  be  on  filing  common  bail. 
But  this,  as  appears  from  the  report  of  the  case 
Just  cited  in  2  Strange,  985  [Holiday  y.  I^'J] 
was  ordered  to  be  struck  out,  as  it  would  seem 
to  warrant  the  arrest  in  some  measure."  Sub- 
stantially the  same  account  is  ^ven  by  Do 
Grey,  (Jh.J.,  in  Cameron  v.  Lightfoot,  2  W. 
Bl.  1190,  which  was  an  action  for  the  false  im- 
prisonment of  a  priyileged  suitor.  Common 
baO  consisted  in  entering  the  names  of  fictitious 
sureties,  as  John  Doe  and  Richard  Roe,  which 
was  held  to  be  equivalent  to  an  appearance. 
But  this  was  not  always  required,  as  may  be 
be  se«>!:  by  comparing  the  case  of  Cameron  v. 
Lightfoot,  with  its  counterpart,  Lighlfoot  v. 
Cameron,  2  W.  Bl.  1118.  This  formal  and  fic- 
titious proceeding  is  not  in  use  in  this  country, 
and  hence,  after  the  arrest  Is  discharged,  the 
suit  is  left,  as  at  common  law,  like  a  suit  com- 
menced by  summons,  for  answer  or  default,  as 
the  defendant  may  elect. 

If  he  makes  answer,  the  case  will  proceed  to 
trial;  If  not,  judgment  may  be  taken  by  de- 
fault, under  R.  I.  Pub.  Stat,  chap.  212.  §  2;* 
he  haying  had  personal  notice  of  the  pendency 
of  the  suit  under  a  regular  process,  upon  which 
be  has  simply  been  discharged  from  arrest  upon 
grounds  of  public  policy.  The  consideration 
that  a  suitor  may  be  deterred  from  coming  to 
this  state  by  the  fear  of  another  action  a^nst 
him  will  lie  with  equal  force  to  the  service  of 

*  That  provision  was  as  follows:  **Sbc.  2.  The 
4efendaDt  shall  file  bis  plea  or  answer  with  the 
clerk  six  days  before  the  sitting  of  the  court,  or 
Jadfirment  shaU  pass  a^falnst  him  as  for  a  default** 


a  summons  as  to  the  nonabatement  of  a  suit, 
after  a  discharge  from  arrest  by  reason  of  his 
privilege.  It  may  not  be  strictly  technical  or 
logical  to  hold  that  there  has  been  any  service 
of  the  writ  when  the  arrest  has  been  dis- 
charged; nevertheless  it  is  in  accordance  with 
ancient  practice  and  the  rule  laid  down  in  this 
state.  The  same  course  is  followed  in  a  dis- 
charire  from  arrest,  when  the  affidavit  attached 
to  the  writ  is  untrue,  under  Pub.  Stat ,  chap. 
206.  §  9.f  The  statute  provides  that  the  suit 
shall  not  abate;  and,  doubtless,  this  was  not 
considered  to  be  a  new  stretch  of  legislative 
authority,  but  the  application  of  an  expressed 
and  existing  rule  in  an  analogous  case.  Cer- 
tainly the  reason  for  abatement  is  stronger 
when  the  plaintiff  has  procured  an  arrest  on 
a  false  affidavit  than  in  the  case  at  bar. 

If,  under  this  rule,  a  designing  plaintiff 
seeks  to  embarrass  a  defendant  by  taking  the 
chance  of  an  illegal  arrest,  knowing  that  his 
suit  wiU  stand,  even  if  the  arrest  be  discharged, 
it  is  enough  to  say  that  the  bringing  of  the  suit 
violates  no  natural  right  of  the  de^ndant  that 
he  may  obtain  full  immunity  by  a  writ  of  pro- 
tection; and,  when  it  appears  that  the  plaintiff 
has  willfully  contrived  to  obstruct  the  admin- 
istration of  justice  by  means  of  the  arrest,  he 
may  be  punished  for  contempt  of  court,  as  in 
the  case  of  Be  Healey^  68  Yt  694.  As  the  rule 
is  founded  upon  considerations  of  public  policy, 
we  think  this  power  is  sufficient  to  insure  its 
due  observance,  without  the  abatement  of  the 
suit,  which  is  a  matter  quite  distinct. 

The  bail  of  the  dtfendant  in  thie  ease  w  dis- 
charged. 

f  That  provision  was  as  follows:  ''Provided,  that 
whenever  an  arrest  shall  be  made  in  accordance 
with  the  third  clause  of  this  section,  the  court  to 
which  the  writ  is  made  returnable,  or  any  Justice 
thereof,  may  by  order,  upon  application  of  any 
defendant  so  arrested,  and  for  cause  shown  upon 
hearing  the  parties  therein,  release  such  defendant 
from  such  arrest,  and  discharge  the  bail,  if  any, 
taken  thereon;  but  said  writ  shall  not  be  abated  on 
account  of  such  release  and  dischanre,  but  may  be 
prosecuted  to  final  Judgment  in  the  same  manner 
as  if  no  such  release  and  discharge  had  been 
granted.^ 


PENNSYLVANIA    SUPREME     COURT. 


John  B.  NEWHARD,  Appt.^ 
PENNSYLVANIA  R  CO. 


-Pa.. 
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1.  A  speed  of  fifty  miles  an  hour  over  an 
ordinary  country  (arrade  crossing^  is  not 

negligent  where  a  train  gi^es  proper  signals  in 
time  to  warn  travelers. 

8.  Whether  a  traveler  who  stopped  and 
listened  before  attempting  to  cross  a  railroad 
was  negligent  in  not  stopping  at  a  point  nearer 
the  railroad  is  a  question  for  the  Jury. 

8.  There  is  no  eridenee  of  necrligenoe 


for  the  Jury  in  the  mere  fact  that  a  person 
struck  by  a  train  at  a  railroad  crossing  did  not 
hear  the  signals,  which  were  actually  given,  or 
see  the  train  when  it  oould  have  been  seen  in 
ample  time  to  avoid  the  collision. 
4.  A  reservation  of  the  question  whether 
there  is  any  evidence  which  will  en- 
title plaintiff  to  recover  may  be  made  on 
submitting  the  case  to  the  Jury  so  as  to  save  the 
right  to  enter  Judgment  non  obstante  veredicto. 

(March  1^1898.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Mont- 


NOTS.— In  many  eases  the  question  of  improper 
speed  of  traioa  has  been  considered,  but  for  the 
most  part  thsy  have  been  oases  relating  to  speed 
tn  vUlages  or  cities.  The  above  case  is  a  very  plain 
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and  emphatic  decision  as  to  the  lawfulness  of  very 
high  speed  at  ordinary  country  grade  crossings  and 
is  of  much  importance  considering  the  oonstaotin- 
crease  of  fast  trains. 


See  also  32  L.  R.  A.  149. 
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Mar., 


eomery  County  entered  turn  obstante  veredicto 
in  favor  of  derendant  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Meiers,  H.  D.  Saylor  and  N.  H.  Lar- 
selere,  for  appellant: 

,  The  entry  of  judgment  non  cbetante  teredieto 
upon  the  question  reserved  was  error. 

Wileon  v.  The  Tueearora,  26  Pa.  817;  Win- 
eheeter  v.  Bennett,  54  Pa.  510;  Miller  v.  Bed- 
ford, 86  Pa.  467;  Ferguson  v.  Wright,  61  Pa. 
258;  North  American  Oil  Co,  v.  Porei/th,4SPsi, 
29i;  Buckley  v.  Duff,  17  W.  N.  C.  89. 

In  order  for  the  learned  court  below  to  enter 
judgment  non  obstante  veredicto,  it  is  obliged 
to  resort  to  a  review  of  both  plaintiff's  and  de- 
fendant's evidence.  The  jury,  under  the 
charge  of  the  court,  found  the  facts  and  the 
verdict  one  way,  while  the  court,  when  it  as- 
sumed the  Jury'  function,  found  the  facts 
another  way,  and  returned  a  different  verdict. 
Upon  this  point,  therefore,  the  assignments  of 
error  must  be  sustained.  Where  the  facts  are 
already  found  and  the  verdict  established,  there 
is  nothing  to  cause  a  new  venire,  and  hence 
results  simply  the  entry  of  judgment  for  the 
plaintiff. 

Klett  V.  Glaridge,  81  Pa.  106. 

The  learned  judge  of  the  court  below,  in 
the  trial  of  this  cause,  either  07er]ooked  or 
misapprehended  the  application  of  the  com- 
mon-law maxim:  **Ad  questionem  juris  re- 
spondent judiees;  adguestionem  facti  respond- 
ent juratores," 

liaylisY,  Traveller's  Ins,  Co,  of  Hartford, 
118  U.  S.  816.  28  L.  ed.  989. 

The  true  rule  is:  Before  submitting  the  is- 
sue, the  judge  must  determine  whether  the 
party  on  whom  the  burden  is  imposed  has 
proved  facts,  which,  although  they  may  not 
be  satisfactory  to  the  mind  of  the  judge, 
will  justify  a  jury  in  finding  a  verdict  for 
that  party. 

American  8.  8.  Co.  v.  Bryan,  88  Pa.  448; 
Lehigh  Valley  R,  Co.  v.  McKeen,  90  Pa.  122, 
86  Am.  Rep.  644. 

The  finding  of  facts  by  the  trial  judge  ig- 
nored all  the  evidence  oi  plaintiff's  witnesses 
as  to  the  danger  of  stopping  a  horse  in  the 
acute  an^le  made  by  the  railroad  and  turn- 
pike, and  the  logical  deductions  he  draws 
reach  the  absurdity  of  disabling  any  travel- 
er of  getting  over  the  railroad  at  all,  and 
render  a  practical  abandoniv^ent  of  the  road 
as  an  avenue  of  travel. 

It  has  been  held  contributory  negligence  to 
drive  a  horse,  known  to  be  afraid  of  cars,  on 
a  highway  adjoining  a  railroad. 

Philadelp/iM,  W.  «ft  B.  H,  Co.  v.  Stinger,  78 
Pa,  219. 

It  would  be  contributory  negligence  to  drive 
a  horse  into  what  is  known  as  a  dangerous  po- 
sition, and  stop.  At  any  point  beyond  where 
appellant  did  stop,  would  have  been  a  place 
where  no  prudent  man  would  dri7e  and  stop. 

When  the  railway  line  crosses  a  highway 
in,  or  in  the  neighborhood  of,  a  town,  and  the 
crossing  is  not  protected  by  a  gate,  or  by  the 
presence  of  a  watchman,  it  is  the  duty  of  the 
railway  to  so  moderate  and  control  the  speed 
of  its  trains  that  the  sound  of  the  whistle  or 
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bell  of  the  engine  will  be  an  effectual  warning 
to  persons  on  the  highway. 

Patterson,  Railway  Ace  Law,  p.  158;  PhUa- 
ddphia  A  R.  B.  Co,  v.  Long,  76  Pa.  267:  SehultM 
V.  Pennsylvania  R,  Co.  6  W.  N.  0. 69;  Pennsyl- 
vania R,  Co,  V.  Letifis,  79  Pa.  83;  Pennsylvania 
Co.  V.  James,  81*  Pa.  194;  Pennsylvania  R, 
Co.  V.  Aekerman,  74  Pa.  266;  Pennsylvania  R 
Co.  V.  Coon,  17  W.  N.  C.  187. 

If  a  crossing  is  a  specially  dangerous  one, 
the  company  must  use  caution  commensurate 
with  the  danger,  and  it  is  for  the  jury  to  de- 
termine whether  or  not  the  rate  of  speed  of 
the  train  be  negligent,  with  reference  to  the 
more  or  less  dangerous  character  of  the  cross- 
ing^ 

Ffick  V.  8t.  Louis,  K.  0,  A  N.  R,  Co.  76 
Mo.  595,  8  Am.  &  Eng.  R  R  Gas.  280. 

It  is  for  the  jury  to  determine  what  notice  is 
reasonable  under  the  circumstances  of  the  par- 
ticular crossing. 

Pennsylvania  R  Go.  v.  Ogier,  86  Pa.  60; 
Philadelphia  <t  T.  B,  Co.  v.  Hagan,  47  Pa. 
244,  86  Am.  Dec.  641;  Longeneeker  v.  Penn- 
sylvania R,  Co.  106  Pa.  828. 

There  is  no  absolute  rule  as  to  what  consti- 
tutes negligence.  When  a  higher  degree  of 
care  is  demanded  under  some  circumstance 
than  under  others,  when  the  standard  shifts 
with  the  circumstances  of  the  case;  when  both 
the  duty  and  the  extent  of  its  performance  are 
to  be  ascertained  as  facts,  a  jury  alone  can  de- 
termine what  is  negligence,  and  whether  it 
has  been  proved. 

West  Philadelphia  Pass.  R  Co,v.  Gallagher, 
108  Pa.  624;  Philadelphia  df  R  Co,  t.  Kelly, 
88  Pa.  405. 

What  constitutes  negligence  in  a  given  exi- 
gency is  generally  a  question  for  the  jury, 
and  not  for  the  court. 

Sehvm  v.  Pennsylvania  B.  Co.  107  Pa.  8, 62 
Am.  Rep.  468. 

When  the  facts  are  disputed,  or  more  than 
one  inference  can  be  drawn  from  them  as  to 
care,  or  want  of  care  of  the  plaintiff,  the  ques- 
tion of  contributory  negligence  is  for  the 
jury. 

See  1  Thomp.  Neg.  401;  Philadelphia  db  R 
R.  Co.  V.  KeUy,  88  Pa.  406;  Arnold  v.  Penn- 
sylvania R.  Co,  115  Pa.  185;  Beach,  Contrib. 
Neg.  §  168,  p.  450. 

'The  learned  court  below,  in  giving  Judg- 
ment for  the  defendant,  disagreed  with  the 
jury  as  to  the  propriety  of  appellant  stopping 
where  he  did.  and  found  as  a  matter  of  fact 
that  he  should  have  stopped  at  the  crossing,  or 
at  what  he  designated  as  the  "74  foot 
mark." 

This  conclusion  of  fact  ignored  the  testi- 
mony of  a  dozen  witnesses  who  said  it  was  im- 
prudent and  unsafe  to  stop  upon  the  angle,  as 
getting  in  there,  you  would  not  be  able  to  get 
over  if  a  train  came  along,  or  get  back  because 
of  the  railroad  on  one  side  of  you  and  a  ditch 
upon  the  other.  The  judge  would  place  him 
at  the  74-foot  point,  where  he  could  see  the 
smokestack  or  an  engine  990  feet  down  the 
track,  but  forcot  to  find  that  at  that  point 
the  horse's  heaa  would  be  16  feet  distant  from 
the  nearest  track,  and  that  the  smokestack 
could  only  be  seen  on  a  clear  day  by  a  person 
standing  up  in  an  open  no- top  wagon. 

This  was  a  stormy  day,  and  appellant  in  a 
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closed  wagon.  Bat  we  contend  it  would  not 
be  prudent  to  stop  at  sach  a  point.  Altlioueh 
74  feet  from  the  center  of  tbe  crossing  in  the 
center  of  the  turnpike,  at  such  point  tbe  track 
would  be  at  bis  side  only  15  feet  away  and 
back  of  bim. 

See  Lehigh  Valley  R,  Co,  v.  Brandimaier, 
118  Pa.  610. 

The  case  at  bar  is  clearly  controlled  by  Mc- 
Neai  V.  Pittsbyrgh  A  W.  i.  Co,  181  Pa.  184; 
Lake  Shore  df  M.  8,  R.  Co.  v.  FrantB,  127  Pa. 
297;  EUia  y.  Lake  Bhore  df  M.  B,  B.  Co.  188 
Pa.  506. 

In  each,  the  court  held  tbe  question  of  neg- 
ligence was  for  ihe  jury. 

Marland  v.  Piiteburgh  A  L.  E.  R.  Co,  123 
Pa.  487. 

At  just  what  point  a  party  should  stop,  look, 
and  listen,  depends  upon  the  varyiog  circum- 
stances of  each  case,  and  is  for  the  jury. 

^orthJPenneylvania  R.  Co,  v.  Heileman,  49 
Pa.  60,  88  Am.  Dec.  482;  Penniylmnia  R, 
Co,  V.  Ogier,  35  Pa.  60;  Arnold  v.  Pennsylva- 
nia R,  Go.  and  EUm  v.  Lake  Shore  A  M.  8,  R. 
Co,  iupra. 

While  railroad  companies  may  move  their 
trains  at  such  rate  of  speed  as  the  character  of 
their  machinery  and  roadbed  may  make  practi- 
cable, increased  speed  means  increased  danger 
for  persons  crossing  the  tracks,  and  increased 
care  to  guard  against  accident  becorresa  duty. 

Childe  V.  Pennsylvania  R   Co,  UO  Pa.  78. 

Mr.  C  H.  Stinson  for  appellee. 

Dean.  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  the  plaintiff  avers  the  defend- 
ant negligently  ran  its  passenger  train  over  a 
public  road  crossing  in  Montgomery  county, 
whereby  he  sustained  damage.  Tbe  facts,  as 
they  appeared  at  tbe  trial,  either  not  disputed, 
or  beyond  doubt  established,  are  these:  On 
the  morning  of  the  14tb  of  January,  1890, 
Newhard,  the  plaintiff,  while  driving  a  one- 
horse  wagon  on  the  Old  Perkiomen  turnpike, 
at  a  grade  crossing  over  the  defendant's  rail- 
road,'near  Pottstown,  was  struck  by  the  west* 
bound  ezpreA.  The  horse  was  killed,  and  the 
wagon  broken  to  pieces.  Newbard  was  seri- 
ously, probably  permanently,  injured.  The 
crossing  is  about  1,000  feet  outside  tbe  bor- 
ough line  of  Pottstown,  and  about  two  miles 
from  the  passenger  station  in  the  town.  The 
population  of  tbe  town  is  about  15,000.  Al- 
though outside  tbe  borough  limits,  the  cross- 
in  <;,  being  on  one  of  the  highways  leading  to 
and  from  the  town,  is  much  used  by  the  driv- 
ers of  wagons  and  other  vehicles.  The  sur- 
rounding country  at  tbe  crossing  is  open.  The 
turnpike  crosses  the  railroad  at  an  acnte  angle. 
West  of  the  angle,  800  feet  from  tbe  crossing, 
are  a  house  and  barn  between  the  highway  and 
railroad.  These  obstruct  the  view  of  tbe*  rail- 
road when  the  traveler  is  opposite,  and  for  a 
short  distance  after  he  passes,  them.  Two 
hundred  and  two  feet  from  this  angle  is  a  dan- 
ger board  warning  travelers,  as  they  approach 
the  crossing,  to  "Took  out  for  the  locomotive." 
From  this  place  the  railroad  can  be  seen  for 
about  4U0  feet  from  the  crossing;  and  at  a  point 
on  tbe  road,  by  actual  measurement.  74  feet 
from  the  croesiof,  the  railroad  can  be  seen  for 
990  feet,  in  tbe  direction  of  Pottstown.  At  9 
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o'clock  in  tbe  morning,  tbe  hour  of  the  acci- 
dent, the  wind  was  blowing.  Tbe  train  was 
running  at  the  rate  of  about  50  miles  an 
hour.  There  is  a  signal  post  on  the  railroad 
1,300  feet  from  the  crossing,  and  1.800  feet  fur- 
ther east  are  the  steel  works.  The  warning 
signal — the  steam  whistle  of  the  locomotive- 
was  sounded  either  at  the  signal  post  or  be- 
tween that  and  the  steel  works,  eleven  wit- 
nesses heard  it  Some  think  it  was  at  one  of 
the  places,  and  some  at  the  other.  But  that 
the  warning  was  given  from  half  to  a  quarter 
of  a  mile  in  distance,  and  about  half  a  minute 
in  time,  from  the  crossing,  is  so  clearly  proven 
that  a  court,  in  the  due  administration  of  jus- 
tice, must  treat  it  as  a  fact.  For  the  same  rea* 
son  it  assumes  the  fact  that  Newbard  was  in- 
jured, because  of  proof  that  convinces  an 
unprejudiced  mind  beyond  a  reasonable  doubt. 
Newbard,  when  the  engineer  saw  him,  contin- 
ued to  approach  the  track.  Then  the  danger 
signal  was  given,  the  brakes  put  on,  and  an  ef- 
fort made  to  stop  the  train,  but  too  late,  and 
plaintiff  was  run  over. 

We  do  not  see,  on  this  state  of  facts,  how 
the  railroad  coinpanycan  be  held  legally  liable 
for  damages.  Wherein  was  it  negligent?  In 
what  particular  did  it  fail  in  duty?  The  fact 
of  the  collision  warrants  no  inference  of  negli- 
gence on  part  of  defendant.  In  the  absence  of 
all  testimony,  except  that  proving  Newhat-d 
was  run  over  on  a  public  hishway,  to  the  use 
of  which  both  he  and  the  railroad  had  a  right, 
the  presumption  would  be  that,  in  self-preser- 
vation, he  used  ordinarv  care  to  keep  out  of 
barm's  way,  and  that  the  railroad  company, 
having  regard  for  the  safety  of  hundreds  of 
passengers  and  its  own  property,  used  ordinary 
care  to  avoid  a  collision.  True,  there  still  re- 
mains on  the  mind,  in  the  face  of  these  natural 
presumptions,  the  fixed  belief  of  negligence 
somewhere,  from  the  mere  fact  of  the  acci- 
dent. It  is  this  belief  that  so  often  moves 
juries,  and  sometimes  courts,  in  the  absence 
of  evidence,  to  mulct  the  defendant  in  dam- 
ages. The  belief  or  inference  of  neglig*  nee 
somewhere,  from  the  mere  fact  of  an  accident 
on  a  grade  crossing,  is  warranted,  but  it  does 
not  follow  that  the  negligence  should  be  im- 
puted to  tbe  railroad  company.  The  only  rea- 
sonable inference  from  that  fact  alone  is  that 
it  is  negligence  in  the  power  having  supreme 
control  of  the  matter  to  authorize  the  grade 
crossing  of  two  ways,  where  the  motive  power 
on  one  is  'a  horse,  and  on  the  other  a  steam 
engine.  The  railroad  is  chartered  to  carry 
passengers  at  a  high  rate  of  speed.  Unless  it 
did  so  carry  them,  it  probably  would  not  carry 
them  at  all.  lis  trains  run  on  two  parallel 
rails,  4  feet  8  inches  apart.  They  can  run  no- 
where else.  The  public  roads  oif  tbe  slate 
cross  these  rails  at  manv  thousands  of  places, 
taking  a  width  at  each  of  20  to  30  feet  The 
passenger  train,  at  a  speed  of  20  to  50  miles  an 
hour,  wants  this  small  space,  20  to  80  feet  by 
4  feet  8  inches,  only  a  few  seconds  of  time 
each  trip.  The  traveler  on  the  public  road, 
going  at  the  rate  of  four  or  five  miles  an  hour, 
cannot  be  seriously  inconvenienced  by  the  de- 
lay of  a  few  seconds  near  tbe  crossing.  There- 
fore, the  law  holds  that,  while  both  have  aright 
to  the  crossing,  the  right  of  the  single  traveler 
must  be  subordinate  in  this  particular  to  that 
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of  the  traiD.  As  both  cannot  have  this  limited 
space  at  the  same  time,  he  must  wait  until  the 
train  passes.  Further,  the  law  peremptorily 
enjoins  upon  each  ordinary  care  in  the  enioy- 
ment  of  the  right.  The  train  must  signal  to 
the  traveler  its  approach  to  the  crossing  by  the 
steam  whistle.  The  traveler,  as  he  nears  it. 
must  stop,  look,  and  listen.  The  instinct  of 
self-preservation  should  impel  both  to  the  exer- 
cise of  this  degree  of  care,  but,  aside  from 
this,  "the  law  commands  it."  Naturally,  then, 
we  would  expect  grade-crossing  accidents  to  be 
of  rare  occurrence;  but,  contrary  to  our  expec- 
tation, the  records  of  the  courts  of  the  com- 
monwealth demonstrate  they  are  very  fre- 
quent. We  are  driven,  then,  to  the  conclusion 
that  the  commonwealth,  the  power  which  by 
law  authorizes  the  grade  crossing,  is  negligent 
in  her  concern  for  the  lives  and  property  of  her 
citizens.  No  experienced  and  humane  rail- 
road officer  doubts  this  negligence.  Every  in- 
telligent citizen  admits  and  condemns  it. 
Still  this  constant  peril  to  life  and  limb  contin- 
ues to  exist  and  increase.  £ach  year  a  grow- 
ing population  importunately  demands  more 
railways  and  more  public  roads  to  meet  the 
requirements  of  travel  and  traffic.  Their  con- 
struction is  followed  by  more  grade  crossings; 
these,  by  more  accidents;  and  these,  by  costly 
and  vexatious  lawsuits.  While  we  have  no 
desire  to  touch  matters  which  the  Constitution 
confides  to  another  branch  of  the  government, 
judicial  observation  of  an  evil  without  ade- 
quate remedy,  except  by  wholesome  legislation, 
compels  us  to  notice  it. 

We  recur,  then,  to  the  question  on  which 
this  case  turns.  Wherein  did  tbe  defendant,  in 
any  particular,  fail  in  duty  ?  It  gave  the  signal 
of  its  approach  to  the  crossing  by  the  steam 
whistle.  This  was  a  duty  which  tbe  law  im- 
posed ,  and  it  was  performed.  But,  it  is  argued , 
it  was  negligence  in  defendant  to  maintain 
the  speed  of  fifty  miles  an  hour  in  its  approach 
to  the  cro&sing;  for,  if  it  had  *' slowed 
up,^'  the  plaintiff  could  have  cleared  the 
crossing  before  the  train  reached  it.  The 
weakness  of  this  argument  is  in  the  implied 
duty  it  imposes  on  the  railroad  company,  of 
conceding  the  superior  right  of  the  traveler  to 
tbe  crossing.  Undoubtedly,  when  both  are 
approaching  the  crossing  at  a  rate  of  speed 
wbich  would  put  them  on  it  at  the  same  time, 
unless  one  or  the  other  slows  up  or  stops,  dis- 
aster to  one  or  the  other  or  both  follows.  If 
the  train  has  given  the  proper  warning  signal 
to  the  traveler,  of  its  intention  immediately, 
for  a  very  short  space  of  time,  to  occupy  the 
crossing,  the  further  duty  of  slowing  up  or 
stopping  until  the  traveler  has  safely  passed  is 
not,  by  law.  imposed  upon  it.  That  duty  is 
on  the  traveler.  In  passing  over  a  street  in  a 
city,  town,  or  village,  the  circumstances  being 
wholly  different  from  a  crossing  in  the  coun- 
try, ordinary  care  changes  the  duty,  because 
these  street  crossings,  usually,  are  at  short  in- 
tervals. The  view  of  the  traveler  from  the 
cross  streets  is  obstructed  by  lines  of  buildings 
close  to  the  track.  While  the  sound  of  the 
whistle  and  the  bell  can  be  heard,  it  is  difficult 
to  determine  their  locality,  or  tell  whether  they 
come  from  an  approaching  or  recedins:  train. 
But  the  evidence  here  fails  to  show  this  cross- 
ing, so  far  as  concerns  <lauger,  was  in  any  ma- 
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terial  particular  different  from  other  eonotry 
crossings.  The  view  at  some  points  in  the  ap- 
proach to  it,  as  mav  be  said  of  nearly  all  of 
them,  is  obstructed.  Invariable  human  ex- 
perience, however,  as  well  as  the  evidence  in 
the  case,  proves  that  the  steam  whistle  of  this 
coming  train,  in  the  open  country,  could  be 
heard  from  a  quarter  to  a  half  mile  from 
where  it  was  sounded.  At  one  point  on  the  ap- 
proach to  the  crossing  the  train  could  be  seen 
400  feet  distant,  at  another,  900  feet.  The  acut&- 
ness  of  the  anirle  of  the  crossing,  so  far  as  the 
facts  of  this  suit  are  concerned,  has  no  special 
bearing  on  the  question  before  us.  Assume, 
as  plaintiff's  counsel,  in  his  able  arffumeot,  as- 
sumes, that  the  anele  is  such  that  the  road,  for 
a  short  distance  mm  the  crossing,  is  almost 
parallel  with  the  rails,  and  so  near  at  the  long 
or  990  feet — ^view  that  the  horse's  head  ia  only 
15  feet  from  them.  Still,  that  is  just  15  feet 
from  the  danger  of  being  ran  over  by  a  loco- 
motive. True,  that  distance  from  a  swiftly 
passing  train,  with  the  ordinary  horse,  is  not  a 
safe  one,  whether  on  a  right  or  acute  angle 
crossing.  If  the  plaintiff  had  there  stopped;  if 
his  horse  had  taken  fright,  and  he  had  been 
thrown  into  the  ditch,  or  had  suffered  other 
injury,  and  then  had  brought  suit,  alleging 
that,  as  no  timely  warning  of  the  approaching 
train  had  been  given  him,  he  had  thereby  been 
lured  into  a  .perilous  situation, — ^the  relative 
distance  of  the  two  roads  from  each  other  at 
this  point  would  have  been  material.  But  the 
injury  here  is  the  result,  not  of  stopping  dan- 
gerously near  the  locomotive,  but  of  being  run 
over  by  it.  Could  the  warning  signal  be  heard 
by  the  traveler  when  he  was  two  or  three  hun- 
dred feet  from  the  crossing?  Could  the  com- 
ing train  be  seen  by  him  when  the  horse  had 
to  walk  74  feet  to  reach  tbe  only  place  where  a 
collision  could  happen. — the  crossinff  rails? 
Tbe  question  of  speed  becomes  matenal  only 
when  neither  sight  nor  sound  can  avail  the 
traveler  to  guard  against  danger.  And  this  is 
the  law,  so  far  as  we  have  been  able  to  ascer- 
tain, not  only  in  this  state,  but  in  all  others, 
except  one.  The  8u  preme  Court  of  Texas  held 
in  Houston  &  T,  (7.  R,  Co.  v.  Caf'9on,  66  Tex. 
845,  that  the  right  of  the  railroad  company  to 
the  crossing  was  subordinate  to  that  of  the 
public  using  the  highway.  Logically  it  fol- 
lows that  the  train  must  slow  up  or  stop  until 
the  traveler  is  safely  across  the  rails.  But  in 
this  state  the  law  is  otherwise.  In  Reading  A 
G.  R  Co.  V.  mtehie,  102  Pa.  425,  this  court,  in 
an  opinion  by c/tM^tM Green,  said:  "  The  very 
purpose  of  locomotion  by  steam  upon  railways 
is  the  accomplishment  of  a  high  rate  of  speed 
in  the  movement  of  passengers  and  freight.  It 
is  authorized  by  law;  and  a  railroad  company, 
in  propelling  its  trains  at  high  speed  along  its 
tracks  in  the  open  countiy.  Is  simply  engaged 
in  the  lawful  exercise  of  its  franchise.  If  it  is 
evidence  of  negli^nce  that  a  train  is  run  at 
this  rate  of  speed,  it  must  be  because  running 
at  a  less  rate  is  a  legal  duty,  established  by 
eitb  er  statute  or  decision. "  The  evidence  of  neg- 
ligence  in  this  case  was  that  the  company  hiul 
run  its  train  over  a  country  public  road  cross- 
ing, where  the  accident  occurred,  at  its  usual 
speed,— 80  miles  an  hour,^and  it  was  decided 
that  was  no  violation  of  duty.  To  the  same 
effect  is  the  decision  of  this  court  in  OkHds  t. 
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JPlennsyltania  R.  Go.  tHO  Pa.  78:  tbe  opinioQ 
l>eing  bv  Justice  Williams.  In  Tdfer  v.  Narth- 
^nR  Co.,  80  N.  J.  L.  188.  it  was  said  by  the 
Supreme  (Jourt  of  New  Jersey,  in  an  opinion 
%j  tbe  cbicf  justice:  *'  The  Legislature  have 
not  seen  fit  to  limit  the  speed  of  locomotives  and 
trains  drawn  by  them,  while  expressly  au- 
thoriziog  their  use.  I  know  of  no  limit  to  the 
■speed  which  they  are  entitled  to  make,  except 
that  fixed  by  a  careful  regard  to  tbe  safety  of 
tbe  trains  and  passengers  conveyed  by  them. 
To  bold  that  railway  trains  must  run  at  such 
Tates  as  to  enable  them  to  avoid  collisions,  by 
stopping  the  trains  at  tbe  approach  of  ordinary 
▼ehicles  to  crossings,  would  deprive  them  of 
that  upon  which  their  usefulness  and  value  al- 
fnost  entirely  depend."  In  Warner  v.  Neto 
York  Gent  R  Go.,  44  N.  T.  465.  the  Court  of 
Appeals  held:  "  There  was  no  want  of  hu- 
manity or  care  on  the  part  of  the  engineer  in 
<x>ntinuing  tbe  high  rate  of  speed  at  which  tbe 
train  was  running  after  he  saw  tbe  plaintiff  on 
tbe  highway,  if  he  gave  the  proper  signals. 
The  law  places  no  restrictions  upon  the  rate  of 
speed  at  which  trains  may  be  run  across  the 
«oantiy,  at  the  crossing  of  highways  or  else- 
where, nor  is  tbe  train  required  to  stop  or  re- 
duce Uie  speed  at  such  places." 

We  do  not  hold  that  there  are  not  country 
highway  crossings  at  which  the  steam  whistle 
cannot  be  heard,  and  the  approaching  train 
•cannot  be  seen.  In  such  cases  ordinary  care 
would  doubtless  require  a  reduction  of  speed 
in  tbe  train  as  it  approached  the  crossing.  But 
there  is  no  evidence  here  bringing  this  case  un- 
•der  such  a  rule.  The  plaint  iff ,  by  his  evidence 
«od  maps,  shows  tbe  ordinary  country  grade 
^rossine;  proves,  at  least  by  one  witness,  tbe 
signal  for  tbe  crossing  was  given  in  proper 
time  to  warn  him,  and  that  the  train  can  be 
seen  by  tbe  traveler  in  ample  time  to  avoid  col- 
lision. We  bold,  under  these  facts,  tbe  defend- 
snt  was  not  negligent  because  it  did  not  dow 
up  or  stop  tbe  train  at  such  a  crossing. 

But,  the  plaintiff  argues,  **  the  question  of 
defendant's  negligence  fi  for  the  jury."  So  it 
is,  when  there  is  evidence  on  which  a  finding 
of  negligence  can  be  based.  *'  Wbere  a  duty 
is  defined,  a  failure  to  perform  it  is  negligence, 
snd  may  be  so  declared  by  tbe  court"  Arnold 
y.  Pennsyltania  R,  Go.  115  Pa.  185.  So,  on  the 
other  hand,  where  a  duty  is  defined,  and  the 
unconlro verted  evidence  establishes  it  was  per- 
formed, it  is  tbe  duty  of  the  court  to  po  de- 
clare. Both  plaintiff  and  defendant  proved  the 
signal  was  given.  Eleven  witnesses  testified 
DMitiyely  to  the  fact.  The  plaintiff  testified 
ne  did  not  bear  it.  This  is  not  eyen  contra- 
dictory evidence.  If  the  defendant  performed 
its  duty  in  this  particular,  was  the  jury  to  be 
permitted,  in  the  face  of  the  uncontradicted 
evidence,  to  find  what  was  not  true, — that  the 
signal  bad  not  been  given?  Then,  as  to  the 
-argument  that  "  the  rate  of  speed  was  negli- 
^nce  because  the  crossing  was  a  dangerous 
cne,"  tbe  answer  is,  the  crossing  was  danger- 
ens,  but  only  as  evenr  grade  crossing  is,  and 
this,  of  itself,  imposed  not  the  duty  of  lessen- 
ing speed  upon  defendant;  and  there  was  no 
evidence,  as  we  have  shown,  taking  this  out  of 
the  rule  of  law  applicable  to  crossmgs  gener- 
ally in  the  open  country.  A  train  could  he 
Iwtb  beard  and  seen  by  the  traveler  at  a  safe 
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distance  from  it.  The  learned  judge  of  tbe 
court  below,  in  entering  judgment  on  tbe  re- 
served point,  thinks  the  evidence  of  negligence 
on  part  of  defendant  was  "  meager."  We 
think  there  was  none.  He  enters  judgment  for 
defendant  because,  even  if  negligent,  plaintiff 
was  guilty  of  contributory  negligence.  There 
was  testimony  that  plaintiff  stopped  and  lis- 
tened, and  while  there  was  strong  evidence 
that  ordinary  care  demanded  he  should  have 
stopped  at  a  point  nearer  the  railroad,  and 
there  also  ascertained  whether  it  was  safe  to 
cross,  we  think  tbe  court  under  the  rule  laid 
down  in  North  Pennsylvania  R  Go.  v.  Heile- 
man,4dF&.  60, 88  Am.  Dec.  482,— followed  by 
a  large  number  of  cases  since,  in  which  the 
question  arose,— could  not,  as  a  matter  of  law, 
determine  the  fact.  If  there  had  been  any 
evidence  of  negligence  on  the  part  of  defend- 
ant, then  at  lust  what  point  the  plaintiff  should 
have  stopped  to  look  and  listen  was  for  tbe 
Jury  to  find.    We  therefore  afiirm  the  judg- 


ment on  the  single  ground  that  there  was  no 
evidence  of  negligence  on  part  of  defendant  to 
submit  to  tbe  jury.    It  is  not  for  us,  nor  for 


tbe  jury,  to  say  why,  if  plaintiff  stopped  and 
listened,  he  did  not  hear,  nor  why  he  did  not 
see  tbe  approaching  train  when  near  the  cross- 
ing, if  he  looked.  That  he  did  not  hear  what 
others  undoubtedly  heard,  and  did  not  see 
what  undoubtedly  could  have  been  seen,  does 
not  even  amount  to  a  scintilla  of  evidence  to 
convict  defendant  of  negligence. 

This  disposes  of  all  the  assignments  of  er- 
ror, except  those  alleging  the  reservation  itself 
was  erroneous,  and  therefore  tbe  judgment 
nan  obstante  veredicto  cannot  be  sustained,  and 
judgment  must  be  entered  on  the  verdict  in 
favor  of  plaintiff.  Tbe  point  reserved  is  this: 
"  I  reserve  tbe  question  whett>er  there  is  any 
evidence  in  tbe  case,  to  be  submitted  to  the 
jury,  upon  which  the  plaintiff  is  entitled  to  re- 
cover." This  is  not  a  reservation  of  "  wheth- 
er, under  all  the  evidence,  tbe  plaintiff  is  en- 
titled to  recover,"  or  ••whether,  upon  the 
wbole  testimony,  tbe  plaintiff  is  entitled  to  re- 
cover," and  like  reservations,  which  this  court 
has  more  than  once  held  error;  but  tbe  reser- 
vation is  whether  there  is  any  evidence  upon 
which  a  judgment  can  be  sustained.  Whether 
there  is  any  evidence  of  a  fact  efsential  to  re- 
covery is  a  pure  question  of  law,  and  was  de- 
cided to  be  a  good  reservation  in  Wilde  v. 
TVainor,  59  Pa.  489,  where  Justice  Sbarswood 
most  carefully  considers  tbe  wbole  question, 
and  examines  aU  the  authorities.  This  was 
followed  in  many  cases  since  which  have  been 
either  impliedly  or  expressly  approved  by  this 
court.  Nor  is  there  any  reason  why  the  judge 
if  he  have  any  doubt,  in  the  hurry  incident  to 
a  jury  trial,  should  not  reserve  for  further  con- 
sideration whether  there  is  any  evidence  which 
would  entitle  plaintiff  to  recover,  or  whether 
there  is  any  evidence  of  a  fact  essential  to  re- 
covery. Especially,  whatever  may  have  been 
objectionable  in  such  a  reservation  fifty  years 
ago,  is  it  proper  now,  when,  by  the  aid  of  the 
official  stenographer,  every  word  of  the  evi- 
dence heard  by  the  jury  is  reported  verbatim. 

All  of  plaintiff's  assignments  of  error  are 
ovemiled,  and  the  judgment  is  affirmed,  and  up- 
peal  dismissed,  at  costs  of  appellant. 
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COMMONWEALTH  of  Pennsylyania,  €X  rel. 
JohQ  McEIRBY  et  al.,  AppU.^ 

0. 

David   MACFERRON,    Treasurer   of   Alle- 
gbeuy  City. 


.Pa.. 
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1.  A  local  Aet  preieriblni^  a  syUMii  for 
the  levy  and  eolleetion  of  dty  taxes 

is  repealed  upon  theoity^s  iMUBinff  by  increase 
of  population  into  a  higher  olan  by  a  general 
statute  relating  to  the  latter  class  and  providing 
for  it  a  system  for  the  ooUeotion  of  taxes. 
8.  A  statute  relating  to  the  oolleetlon  of 
taxes  In  a  fl^ven  elass  of  cities  does  not 
viola  e  the  ooostitutlonal  requirements  that  all 
taxes  shall  be  levied  and  collected  under  general 
laws. 

(January  8,  IBOflL) 

APPEAL  by  relators  from  a  decree  of  the 
Court  of  CommoD  Pleas,  No.  8,  for  Alle- 
gbeny  County  refusing  a  writ  of  mandamus  to 
compel  defeudant  as  treasurer  of  the  city  of 
Allegheny  to  receive  certain  taxes  which  were 
tendered  by  relators.     Affirmed, 

The  petition  set  forth  that  relators  were  own- 
ers of  certain  real  estate-subject  to  taxation  in 
the  city  of  Allegheny,  and  that  defendant  was 
city  treasurer;  and  under  the  Act  of  February 
27,  1860,  collector  of  taxes.  That  relators  had 
tendered  to  him  taxes  due  on  said  real  estate 
but  he  had  refused  to  receive  them.  Defend- 
ants' return  set  up  that  by  the  ceusus  of  1890 
the  city  had  become  one  of  the  second  class  and 
subject  to  the  laws  governinff  such  class,  and 
was  duly  organized  as  such  m  1891;  and  that 
the  taxes  were  now  collectible  under  the  Act  of 
March  22, 1877,  and  its  supplements,  by  which 
taxes  are  payable  one  half  in  March  and  one 
half  in  September,  and  that  defendant  was  no 
longer  collector  cf  taxes. 

Further  facts  appear  in  the  opinion. 

Me98r»,  Johns    McCleave»  and    J.  M. 
Swearini^eD,  for  appellants: 
•    The  Act  of  February  27,  1860,  is  a  special 
local  law  prebumably  passed  to  meet  the  wants 
of  the  city. 

MaUoy  v.  Com,  116  Pa.  25. 

And  it  is  not  repealed  by  a  general  Act 

Bell  V.  Allegheny  County,  1  Pa.  Adv.  Rep. 
763. 

The  repealing  clause  of  the  Act  of  1877  oper- 
ates only  on  general  laws. 

Morrison  v.  Fayette  County.  127  Pa.  110; 
Bymer  v.  Lueerne  County.  12  L.  R.  A.  192, 142 
Pa.  108;  ljickau>anna  County  v.  Stevens,  105 
Pa.  465:  EarrUiburg  v.  Sheek,  104  Pa.  58;  BeU 
V.  Allegheny  County,  supra. 

A  mere  change  in  the  form  of  government 
and  in  classification  will  not  abrogate  the  exist- 
ing Jaws. 

Com,  V.  Wyman,  187  Pa.  508;  BSrie  Academy 
Trustees  v.  Erie,  81  Pa.  615;  Bdl  v.  AUegheny 
County,  supra. 

There  is  no  power  in  the  Legislature  to 


classify  cities  for  the  purpose  of  collecting 
taxes,  and,  therefore,  the  Act  of  1877  U  im* 
constitutional  so  far  as  it  attempts  this. 

Const  art  9,  §  1. 

Unless  a  necessity  for  dassiflcation  sppeara 
it  is  unconstitutional. 

Ayart^  App.  2  L.  R  A/ 577,  122  Pa.  266;  lU 
Ruan  Street,  7  L.  R  A.  198. 182  Pa.  257;  I^iikh 
delp?iia  v.  Haddinaton  M.  B,  Church,  116  Pa» 
291 :  Pittsburgh's  Petition,  188  Pa.  486. 

Mr,  D.  T.  WatsoBt  for  appellee: 

When  a  citv  passes  from  one  class  to  another 
it  becomes  subject  to  all  laws  governing  thai 
class. 

Cam.  V.  Wyman,  187  Pa.  523, 

This  includes  tax  laws. 

Kilgare  v.  Magee,  86  Pa.  411;  Board  of  Edu^ 
eati&n  v.  Phelps,  85  Pa.  401. 

If  there  is  an  intent  to  repeal,  the  prior  local 
law  will  be  repealed. 

Ifusser  V.  Com,  25  Pa.  126;  Johnson  s Bstate, 
88  Pa.  511;  Bhoads  v.  Hoernerstawn  Btdg.  ^ 
Sav.  Asso,  62  Pa.  180;  Best  v.  Bavmgardner^ 

1  L.  R  A.  856.  122  Pa.  17;  Keller  y.  Com.  71 
Pa.  418. 

The  Act  is  not  unconstitutional. 

Kilgore  v.  Magee  and  Board  of  Education  v» 
Phelps,  supra;  McCarthy  v.  Cam,  110  Pa.  246; 
Bradley  v.  Pittsburgh,  180 Pa.  477:  Ayant  App. 

2  L.  R  A.  677, 122  Pa.  278;  Reading  v.  Safioge, 
124  Pa.  829;  HarrisburgT.  McCarmick,  129  Pa. 
218;  Chester  v.  Biaek,  6  L.  R  A.  802,  182  Pa. 
668;  acranUm  y.  Whyte,  1  Pa.  Adv.  Rep.  676. 

WiUiamst  J.p  delivered  the  opinion  of  the 
court: 

This  appeal  presents  a  single  question.  It 
is  one  or  considerable  practical  importance^ 
and  has  not  yet  been  definitely  settled  by  de- 
cision. The  Act  of  1874  divided  the  cities  of 
the  commonwealth  into  three  classes  upon  the 
basis  of  population.  It  also  provided  that, 
when  any  city  of  a  lower  class  had  reached 
the  limit  of  population  for  the  class  above  it, 
this  fact,  when  properly  ascertained,  should 
be  certified  by  the  governor  to  the  councils  of 
the  city,  and,  upon  the  recording  of  such  certify 
icate  upon  the  records  of  councils,  the  city 
should  pass,  eo  instante,  into  the  class  in  which 
its  population  entitled  it  to  be.  We  are  now 
to  inquire  how  much  of  the  le^slation  peculiar 
to  the  city,  or  to  the  class  of  cities  out  of  which 
it  goes,  it  can  take  with  it  into  the  new  class 
of  which  it  becomes  a  member  and  how  much 
it  must  leave  behind.  In  answering  this  ques- 
tion we  should  consider  first  the  objects  of 
classification  as  declared  by  the  Legislature, 
and  next  the  several  provisions  of  the  Act  of 
1874,  and  supplementary  legislation,  by  which 
these  declared  objecis  are  carried  into  practical 
operation.  The  first  section  of  the  Act  of  1874 
sets  out  very  clearly  the  object  of  classifica- 
tion. It  is  to  regulate  the  exercise  of  certain 
corporate  powers,  and  the  number,  character, 
powers  and  duties  of  certain  corporate  officers, 
in  the  cities  composing  the  several  classes. 
The  same  section  declares  that  "the  corporate 
powers,  and  the  number,  character,  powers. 


KoTB.— The  growing  Importanoe  of  elties  as 
political  divisions  in  many  of  the  states  and  the 
oonseqaent  endeavor  to  olassifv  them  for  the  pur- 
poses of'  legislation  has  made  a  new  branch  of 
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municipal  law.  The  above  decision  as  to  the  re- 
peal of  a  local  Act  by  the  transfer  of  a  dty  frona 
one  class  to  another  is  an  illustration  of  the  growth 
of  the  law  in  this  field. 
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and  duties  of  tbe  officers  of  cities  of  the  seyenl 
classes  now  in  ezisteDce  by  yirtue  of  the  laws 
of  this  commonwealth  shall  be  and  remain  as 
now  provided  by  law,  except  where  otherwise 
provided  by  this  A.ct."  Here  is  a  very  plain 
declaration  of  legislative  InteDt  to  recast  the 
governments  of  cities  in  snch  particulars  as 
might  be  necessary  to  their  daasilication,  and 
to  secure  UDiformity  in  the  general  outline  of 
the  municipal  government  provided  for  aU  the 
members  of  each  dass.  Here  is  also  an  equal- 
ly plain  declaration  of  the  legislative  purpose 
to  leave  each  city  in  the  full  enjoyment  of  all 
its  powers,  rights,  and  privileges  not  super- 
seded by  the  uniform  scheme  or  plan  Of  mu- 
nidpal  government  provided  for  the  class  into 
which  such  dty  may  come.  As  was  held  in 
Com,  V.  Wyman,  187  Pa.  508,  the  transition  of  a 
dty  from  one  dass  to  another  works  such 
change  in  its  f;ovemment  as  the  law  makes 
necessary  to  adjust  it  to  the  class  into  which  it 
goes,  tn  other  respects,  it  works  no  change, 
but  the  city  brings  its  municipal  belongings 
with  it  into  the  new  class.  It  would  seem  that 
we  are  thus  provided  with  an  answer  to  one 
question  by  the  Act  of  1874.  So  far  as  the 
legislation  affecting  a  city  of  the  third  dass 
conflicts  with  the  uniform  general  plan  of  mu- 
nicipal government  provided  for  cities  of  the 
second  class,  so  far  it  must  upon  its  transition 
into  that  class  leave  its  former  system  behind 
H;  else  It  could  not  adjust  itself  to  the  dass 
into  which  it  has  come,  and  the  whole  scheme 
of  classification  ^ould  fall.  So  far  as  its 
former  legislation  is  not  in  conflict  with  the 
legislative  plan  of  eovemment  for  the  new 
dass,  so  far  it  remains  in  full  force.  Let  us 
now  apply  this  test  to  the  case  before  us.  The 
dty  of  Allegheny  was  provided,  while  it  was  a 
dty  of  the  third  class,  with  a  system  for  the 
levy  and  collection  of  its  taxes.  The  law  has 
provided  a  very  different  system  for  cities  of 
the  second  class.  The  two  cannot  stand  to- 
gether. It  is  clear,  therefore,  that,  in  order 
to  adjust  itself  to  the  class  from  which  it  has 
come,  this  city  must  leave  its  old  system'  be- 
hind it,  and  take  on  that  which  the  law  has 
prescribed  for  it  as  a  member  of  the  second 
class.  This  is  rendered  still  more  apparent 
when  we  remember  that  the  power  to  levy  and 
collect  taxes  is  one  of  the  ''corporate  powers" 
which  the  classlflcation  Acts  have  undertaken 
to  regulate,  and  that  the  officers  through  whom 
such  levy  and  collection  are  made  are  * 'corpo- 
rate officers,"  whose  powers  and  duties  are  de- 
fined and  adjusted  by  the  same  Acts.  If  no 
provision  for  the  levy  and  collection  of  taxes 
in  dties  of  the  second  class  had  been  made,  the 
system  previously  in  existence  in  such  cities 
would  have  remained  undisturbed  under  the 
express  declaration  of  the  first  section  of  the 
Act  of  1874;  but  to  the  extent  to  which  the 
law  has  regulated  the  exercise  of  the  taxing 
power,  or  modified  the  powers  and  duties  of 
the  officers  through  whom  it  is  exercised,  to 
that  extent  the  old  system  is  superseded  by 
the  new,  and,  upon  the  transition  of  a  dty 
from  the  lower  to  the  higher  dass,  it  ex- 
changes its  outgrown  municipal  dress  for  that 
which  the  law  has  provided  for  eveir  member 
of  the  dass  into  which  it  comes.  It  this  was 
not  so,  the  very  objects  of  classification  would 
be  defeated,  and,  instead  of  uniformity  among 
19L.R.  A. 


the  members  of  each  dass,  we  should  have  the- 
same  diversity  in  the  organization  and  admin- 
istration of  the  government  of  cities  as  existed 
when  the  Act  of  1874  was  adopted.  Under 
the  letter  of  tbe  Constitution,  dties  constituted 
a  single  dass,  and,  as  local  legislation  regu- 
lating municipal  affairs  was  forbidden  classifi- 
cation became  necessary  to  avoid  intolerable- 
inconvenience  and  hardship.  W/ieeler  v.  Phil- 
addphia,  77  Pa.  S88.  Instead  of  one  form  of 
municipal  government  for  all  the  cities  of  the 
commonwealth  we  now  have  thtee  forms,  one 
for  each  class,  and  to  the  forms  so  provided 
every  member  of  each  class  must  conform.  A 
reason  for  this  is  found. in  the  fact  that  since 
1874  local  legislation  regulating  the  affairs  of 
a  dty  is  forbidden  by  the  Constitution,  so  that 
legislation  for  that  purpose  can  be  had  only 
for  a  class  and  must  be  applicable  to  every 
member  of  the  class. 

The  learned  counsel  for  the  appellants  con- 
tend that  the  rule  that  a  previous  local  statute 
is  not  repealed  by  a  subsequent  general  statute- 
inconsistent  with  it,  unless  words  of  repeal  are 
employed  for  that  purpose,  should  be  applied 
in  this  case,  and  argue  that  the  previously  ex- 
isting tax  laws  of  Allegheny,  not  having  "been 
repealed  in  express  terms,  have  survived  the 
transition  of  the  city  into  another  class,  and 
are  still  in  full  force.  We  do  not  question  the 
correctness  of  tbe  rule  invoked,  but  we  cannot 
agree  that  it  is  applicable  in  this  case,  for 
several  reasons:  Pkrtft,  The  rule  is  one  of 
construction,  adooted  in  order  to  settle  judi- 
cially the  legislative  intent  in  the  absence  of 
words  declanng  such  intentr  while  in  the  class- 
ification Acts  the  legislative  intent  is  fully  ex- 
pressed. Second,  The  nature  and  purpose  of 
the  classification  Acts,  and  the  laws  enacted 
for  the  separate  classes,  are  of  a  character  to- 
exclude  the  operation  of  the  rule.  They  are 
intended  to  revise  the  laws  relating  to  munici- 
pal affidrs  so  as  to  reduce  all  former  types  and 
forms  of  municipal  government,  almost  aa- 
numerous  as  the  cities  in  the  state,  to  three, 
one  for  each  class,  and  to  substitute  the  class 
form  in  lieu  of  the  previously  existing  form  in 
every  city  of  the  class.  The  courts  will  give 
effect  to  the  legislative  purpose  to  revise  and 
con8olidate,or  to  substitute.  JohmtorC%  Estate, 
88  Pa.  511;  Bent  v.  Baumgardner,  123  Pa.  17, 
1  L.  R.  A.  856;  Kilgore  v.  Magee,  85  Pa.  411. 
Third,  The  very  nature  of  class  legislation 
makes  the  rule  inapplicable.  If  a  law  relating 
to  cities  of  any  given  class  could  be  held  to- 
exclude,  or  to  be  inoperative  in,  one  or  more 
members  of  Uie  class,  it  must,  under  the  Con- 
stitution, be  inoperative  in  all,  and  fall  all  to- 
§  ether.  There  can  be  no  law  for  a  class  that 
oes  not  embrace  the  whole  class.  There  can 
be  no  law  regulating  the  affairs  of  one  city  in 
a  class  that  does  not  apply  to  every  city  in  the 
class.  Whenever,  therefore,  any  law  regulat- 
ing the  municipal  affairs  of  dties  of  a  given 
class  shall  be  found  to  confiict  with  a  previous 
local  statute  applicable  to  any  member  of  the 
class  relating  to  the  same  subject,  tbe  latter 
must  give  way,  by  reason  of  the  nature  and 
purposes  of  class  legislation.  In  this  manner 
existing  diversities  will  gradually  disappear, 
and  uniformity  throughout  the  class  will  be- 
finally  secured. 
It  is  also  contended  that  an  Act  relating  to< 
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tbe  collection  of  taxes  in  a  given  class  of  cities 
is  local  and  violates  article  9,  g  1,  of  the  Gon- 
fltitution,  which  declares  that  all  taxes  shall 
be  leyicd  and  collected  under  general  laws;  and 
wp  are  asked  to  reverse  the  court  below  for 
this  reason.  We  regard  this  question  as  al- 
ready settled  affainst  the  appellants.  We  have 
-repeatedly  held  that,  the  power  to  classify  be- 
ing conceded,  the  conclusion  that  an  Act 
passed  for  a  class  was  not  a  local  law  within 
the  prohibition  of  the  Constitution  was  irre- 
idsUble.  It  nay  not  be  a  general  law  in  tbe 
•same  sense  that  one  applicable  to  the  common- 
wealth at  large  is  general,  but  i^  is  general  in 
another  and  'strictly  4egal  sense,  since  it  em- 
braces all  the  memt)er8  of  a  class  which  the 
Legislature  has  created  without  any  violation 
of  the  fundamental  law,  and  which  is,  there- 


fore, a  proper  subject  for  legislation.  Wheth- 
er all  the  provisions  of  the  Acts  of  1874  and 
1877  are  constitutional  is  not  our  question. 
If  any  one  of  them  is  open  to  objection  because 
of  its  attempt  to  chanee  tbe  law  of  liens,  tbe 
rules  of  evidence,  or  the  effect  of  a  sheriff's 
sale,  it  will  be  quite  time  to  conrider  such  a 

?[uestion  when  we  have  before  us  a  case  that 
airly  raises  it  What  we  now  hold  is  that 
Allegheny,  having  passed  out  of  the  third  class 
and  taken  its  place  as  a  member  of  the  second 
class,  must  levy  and  collect  its  taxes  under  the 
system  provided  for  cities  of  the  second  chiss, 
because  its  old  system  has  been  superseded,  im 
and  by  virtue  of  its  traosition,  by  the  system 
provided  for  the  class  into  which  it  has  now 
come. 
Decree  aflrmed. 
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^1.  The  street  railway  of  the  eltj  of 
Idnooln  is  so  fkr  nnderthe  control  of 
the  miinielpality  that  the  latter  may  fix  tbe 
rates  of  fare  for  passai^  over  said  railway,  and 
may  require  tickets,  six  for  twenty-five  cents,  to 
be  kept  for  sale  by  each  ooaduotor  of  a  street- 
oar. 

8.  A  street  railway  has  no  depots.  Its 
stopplDff  places  are  on  each  street  comer,  and 
it  transacts  Its  buslneoB  with  tlie  public  In  Its 
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oars,  and  its  tickets  should  be  kept  for  salt 
where  it  transacts  its  businesB  with  the  publia 

(March  1,189&) 

ERROR  to  the  District  Court  for  Lancaster 
County  to  review  a  Judgment  affirming 
the  Judgment  of  a  Justice  of  the  peace  con- 
victing defendant  of  assault  and  battery.  4A 
firmea. 

The  facts  are  stated  in  th^  opinion. 

Mr.  WilUam  G.  CUrk,  for  plaintiff  in 
error: 

The  ordinance  is  unreasonable  and  exceeds 
the  police  power  of  the  state. 

The  court  has  held  a  rule  of  a  railroad  com* 
pany,  whereby  passengers  on  freight  trains 
were  required  to  purchase  tickets  before  enters 


If  OTB.— iZeflfu'atton  of  the  earrtage  of  paa&enoere  by 
Btreet  railri3ads. 

As  to  fares. 

The  suhject  of  municipal  control  over  streets, 
.«nd  consequently  over  the  use  of  streeta  by  street 
railway  compaDies,  is  a  matter  distinct  from  the 
flubject  of  this  note  which  is  concerned  only  with 
regulations  affecting  passengers. 

As  a  condition  of  granting  a  franchise  to  a  street 
tail  way  company  a  city  may  require  that  a  passen- 
ger shall,  for  five  cents,  be  carried  the  whole  of  a 
■specified  route,  although  it  extends  beyond  the  ter- 
ndnus  of  the  oompany*s  own  lines,  where  a  way  is 
provided  by  statute  for  obtaining  tbe  right  to 
■reach  that  point  over  the  track  of  another  com- 
pany. People  V.  Barnard,  UO  N.  Y,  648,  reversing 
-48  Hun,  97. 

A  contract  between  a  city  and  a  street  railway 
company  that  actual  residents  beyond  a  certain 
street  may  ride  for  the  whole  of  a  certain  route 
•extending  on  both  sides  of  sach  street  for  five 
cents,  provided  they  buy  tickets  in  packages  of 
ten,  while  other  persons  can  ride  only  to  such 
■street  from  either  side  tor  a  single  fare,  is  valid, 
and  a  regulation  of  the  company  requiring  that 
•such  tickets,  to  be  valid,  must  be  detached  by  the 
condu  ctor,  is  reasonable.  DeLucas  v.  New  Orleans 
&  C.  R.  Co.  38  La.  Ann.  S80. 

Such  a  contract  is  not  an  unreasonable  discrimi- 
nation against  residents  of  other  parts  of  the  city, 
but  is  a  mere  act  of  Justice  to  the  residents  of  the 
•flection  specified  where  they  would  otherwise  be 
placed  at  a  serious  disadvantage.  Forman  v.  New 
•Orlfans  &  C.  B.  Go.  40  La.  Ann.  440. 
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A  contract  with  a  city  to  oarry  passengers  on  a 
street  railway  for  five  cents  each  is  not  violated 
by  charging  six  cents,  unless  the  fare  is  paid  in 
coin  when  paper  money  is  depreciated,  at  least 
where  the  increase  of  fare  Is  made  under  the  Act 
of  OongresB  of  188S,  chap.  78.  9  10,  allowing  the 
difference  because  of  internal  revenue  taxes  im- 
posed on  the  corporation.  Moneypenny  v.  Sixth 
Ave.  K.  Go.  85  How.  Pr.  45S. 

An  ordinance  limiting  a  '*  fare  for  a  single  pas- 
senger on  any  horse  railway  within  the  dty,^ 
passed  when  one  main  line  only  was  in  operation, 
was  held  not  to  apply  to  transfers  over  one  branch 
or  connecting  line  to  another  after  these  had 
been  constructed;  and  where  a  passenger  took  a 
car  on  the  main  line,  which  he  was  told  did  not 
run  over  tbe  branch  which  went  to  his  destination 
he  was  held  not  entitled  to  a  transfer  to  another 
car  at  the  point  of  diversion  when  he  might  have 
taken  another  car  on  the  main  line  which  would 
have  taken  him  directly  to  his  destination.  BUis 
V.  Milwaukee  City  B.  Co.  07  Wis.  185, 68  Am.  Bep. 
858. 

A  charter  provision  giving  a  city  an  option  to 
buy  a  street  railway  after  ten  years  does  not  give 
It  such  an  interest  in  the  railway  as  will  sustain  an 
Injunction  against  increasing  the  rates  of  fare  In 
violation  of  conditions  imposed  and  agreed  to  on 
grsnting  the  franchise,  if  the  railway  company 
does  not  fraudulently  Intend  to  depreciate  the 
property,  although  such  may  be  the  effect  of  its 
action  and  its  franchise  may  be  theretjy  Imper- 
lied.    Cambridge  v.  Cambridge  B.  Co,  10  Allen,  Ml 

A   statute  requiring  the   reduction   of  faiea 


See  also  20  L.  R.  A.  79;  48  L.  R.  A.  84. 
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in^  the  can,  to  be  reasoDable,  and  that  non- 
compliance may  be  lawfully  followed  by  ex- 
C*iion,  eyen  wben  the  offending  passenger 
no  kuowledge  of  tbe  rule. 

Burlington  Ali.  B.  Co.  v.  Roie,  11  Neb.  177, 
citing  Chicago  A  A.  B.  Co.  ▼.  Flagg,  48  III. 
S&i;  ArnM  v.  Illinois  Cent  B.  Co.  88  111. 
273.  26  Am.  Rep.  386;  Eaton  ▼.  Delaware,  L. 
dW.RCo.  57  N.  T.  882.  15  Am.  Bep.  518; 
Cleveland,  C,  dfc  C.  B.  Co.  v.  Bartrrm,  11  Ohio 
fit  457;  Law  ▼.  Illinois  Cent.  B.  Co.  82  Iowa, 
586. 

One  reason  for  Ibis  holding  is  that  a  rail- 
road company  has  an  inherent  right  to  decide 
what  grade  or  class  of  employes  shall  receive 
and  handle  its  money  and  that  tbe  public  must 
take  notice  of  such  restrictions  on  its  employes 
and  deal  with  duly  authorized  agents.  This 
rule  is  reasonable  for  the  protection  of  the  com- 
pany against  peculation  and  fraud. 

Cleveland,  C,  d  C.  B.  Co.  ▼.  Bartram,  supra. 

The  courts  have  also  decided  that  a  carrier 
of  passengers  may  require  passengers  to  pur- 
chase tickets  before  entering  the  car  or  to  sub- 
mit to  a  penalty  in  the  form  of  an  increased 
toll  for  failure  so  to  do. 

Chicago,  B.  d  Q.  B,  Co.  v.  OHmn^  68  Tl. 
499;  Slitllon  y.  Lake  Shore  d  M.  8.  B.  Co.  ^ 
Ohio  St  214;  Doums  v.  New  Tork  A  N.  B.  B. 
Co,  86  Conn.  287. 

The  spirit  of  modem  legislation  forbids  dis- 
crimination in  favor  of  a  large  patron,  and  re- 
quires of  tbe  carrier  equal  rales  to  all. 

The  courts  hold  that  such  right  exists  at 
common  law. 

Cook  V.  Chicajgo,  B.  L  A  P.R  Co.  9  L.K 
A.  764,  81  Iowa,  561. 

The  powers  of  the  city  council  have  been 
mescribed  at  length  and  with  minute  detail 
The  careful  enumeration  of  such  powers  is  in 
itself  by  all  recognized  canons  of  construction 
a  limitation  thereof.    This  qpurt  is  in  accord 


with  tbe  recognized  and  oft-repeated  doctrine 
that  the  powers  of  a  corporation,  municipal  or 
private,  are  limited  to  the  privileges  expressly 
conferred  by  its  charter,  or  necessaiy  to  the 
enjoyment  of  such  express  privileires. 

Com.  V.  Eric  dk  N.  E.  B.  Co.  27  Pa.  851,  67 
Am.  Dec.  471;  Logan  v.  i^Tw,  48  Iowa,  525, 
22  Am.  Rep.  261;  2  Eyd,  Corp.  §(^  102-107; 
Willcock,  Mun.  Corp.  §  769;  Ang.  &  A.  Priv. 
Co^.   111-289;  1  Dill.   Mun.   Corp.  4th  ed. 

For  all  purposes  of  jurisdiction  corporations, 
municipal,  are  like  inferior  courts  and  must 
show  the  power  given  them  in  every  case.  If 
wanting,  their  proceedings  must  be  holden 
void. 

Dnnham  v.  Boehestcr,  5  Cow.  465;  Bloom  v. 
Xenia,  82  Ohio  St.  461;  State  y.  Atchison  A  N. 
B.  Co.  24  Neb.  148;  BoeltesUr  v.  CoUins,  12 
Barb.  559;  Grand  Bapids  v.  Hughes,  15  Mich 
54;  Horn  v.  People,  26  Mich.  224;  Savannah 
V.  Hartridge,  8  Ga.  28;  Eichels  v.  EvansmUs 
St.  B.  Co.  78  Ind.  261;  Huesing  v.  Bock  Island, 
128  111.  465;  Brenham  v.  Brenham  Water  Co. 
67  Tex.  542;  Spengler  v.  Trowbridge,  62  Miss. 
46.  See  also  Beed  ▼.  Tcflcdo,  18  Ohio,  161; 
Des  Moines  v.  Oilchri&t,  57  Iowa,  210;  Thomp- 
son V.  Boe,  68  U.  S.  22  How.  432.  16  L,  ed. 
887;  Andrews  v.  Union  Mut.  F.  Ins.  Co.  87 
Me.  256;  Thomas  v.  Bickmond,  79  U.  8.  12 
Wall.  849.  20  L.  ed.  458;  Clark  v.  Davenport, 
14  Iowa,  494:  Merrim  v.  Moodg,  25  Iowa,  163. 

Tbe  ordinance  in  question  is  highly  penal, 
making  acts  that  otherwise  are  lawful  and 
commendable  offenses  against  good  govern- 
ment. Doubts,  if  anv  arise,  are  sufficient 
against  the  claim.  Tne  language  of  the  stat- 
ute, however,  in  connection  with  the  other 
privileges  conferred  on  the  council,  leaves  no 
doubt  that  the  pretended  ordinance  is  a  usur- 
pation of  power,  and  void. 

The  statute  should  be  construed  as  though 


charged  hy  a  street  railway  company  Is  not  un- 
constitutional as  violatlnir  a  contract  between 
that  company  and  another  which  must  be  broken 
by  tbe  reduction  of  the  fares.  Buffalo  East  Side 
B.  C90.  V.  Buffalo  St.  B  Co.  ;f  L.  B.  A.  884,  Ul  N.  Y. 

m. 

A  statute  limiting  th^  amount  of  toll  that  can 
be  charged  by  a  ferry  for  passengers  on  a  street 
railway  was  held  valid  In  Parker  v.  Metropolitan 
B.  Go.  100  Mass.  608.  The  question  of  the  adequacy 
of  tbe  compensation  was  not  discussed. 

Where  tbe  rate  of  fare  on  a  street  railway  is  fixed 
by  statute,  thecarrier  cannot  compel  a  paaseoger 
without  a  ticket  to  pay  more  than  the  maximum 
rate  allowed  by  statute  and  take  a  drawt)ack  for 
tbe  excess.  Baltimore  &  r.  Tump.  Ck>.  v.  Boone,  45 
If d.  844. 

Other  reguiations. 

An  ordinance  prohibiting  smoking  in  street-cars 
4b  valid.    State  v.  Heidenhain,  42  La.  Ann.  483. 

Specific  performance  of  a  contract  by  a  street- 
railway  company  to  run  cars  at  regular  intervals 
can  he  enforced.  MoCann  v.  South  Nashville  St. 
B.  Go.  2  Tenn.  Ch.  778. 

An  ordinance  embracing  a  penalty  for  failure  to 
mn  cars  as  often  as  the  public  convenience  may 
require  and  not  less  than  one  car  in  every  twenty 
minutes  from  midnight  to  six  o*clock  A.  H.,  was 
lield  valid  and  reasonable,  whether  oars  could  be 
run  so  often  at  a  profit  or  not,  where  a  street  rail- 
way company^  charter  required  cars  to  be  run  as 
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often  as  the  convenience  of  passengers  migbt  re* 
quire,  and  that  they  should  be  subject  to  reason- 
able  rules  and  regulation  of  the  common  council. 
New  York  v.  Dry  Dock,  B.  &  &  a  B.  Go.  186  N.  Y. 
104. 

An  ordinance  that  cars  shall  not  approach  each 
other  within  a  distance  of  800  feet,  except  in  case 
of  accident,  does  not  apply  to  cars  which  are  con- 
nected and  drawn  by  a  single  horse.  Biphop  v. 
Union  B.  Co.  14  B.  1. 814. 

A  quarterly  report  by  a  street  railway  company 
of  tbe  number  of  passengers  carried  may  be  re- 
quired by  city  ordinance.  St.  Louis  v.  St^  Louis 
B.  Go.  80  Mo.  44, 68  Am.  Bep.  82. 

A  common  couooil  having  by  statute  power  to 
regulate  fares  cannot  give  a  street  railway  power 
to  charge  a  certain  fare  so  as  to  prevent  future 
councils  from  exercising  the  power  by  changing 
the  rate.  MUhau  v.  Sharp,  17  Barb.  436,  affirmed  on 
other  grounds,  27  N.  Y.  611. 

As  to  the  validity  of  an  ordinance  requiring  both 
a  conductor  aod  driver  on  a  street-car,  see  South 
Covington  ft  a  St.  B.  Go.  v.  Berry,  16  L.  B.  A.  604, 
and  noUt  13  Kv.  L.  Bep.  94S. 

Such  a  regulation  has  been  held  invalid  in  To- 
ronto V.  Toronto  St.  B.  Co.  16  Out.  App.  Bop.  80. 

In  Thornhin  v.  Cincinnati,  4  Ohio  a  Gt.  864,  it 
was  held  that  the  failure  to  furnish  a  conductor 
cannot  be  made  a  penal  offense,  although  tbe  fran- 
chise had  been  accepted  under  conditions  which 
require  cars  to  be  run  with  both  conductor  and 
driver.  B.  A«  B. 
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il  read  "to  reg:u1ate  and  prescribe  the  manner 
of  ruDDing  streetcars  (by) requiring  the  man- 
ner of  heating  and  cleaning  of  the  same  and 
(by)  fixing  and  determining  the  fare  charged." 
So  much  and  no  more. 

1  Dill.  Mun.  Corp.  816;  Hueting  y.  Bock 
Island,  128  111.  477. 

The  precise  amount  in  dispute  amounted  to 
five  sixths  of  a  cent.  No  good  citizen  would 
provoke  a  violation  of  law  for  so  insignificant  a 
sum.  The  conductor,  not  having  the  tickets, 
was  unable  to  yield.  His  instructions  (well 
known  to  the  complaining  witness)  were  ex- 
plicit. Under  such  circumstances,  the  acts  of 
complaining  witness  in  resorting  to  violence 
were  unjustifiable.  His  duty  was  to  pay  the 
accustomed  fare  of  five  cents,  instead  of  resist- 
ing with  all  his  Dower,  ejection  from  the  car, 
in  order  to  save  nv^  sixths  of  one  cent.  The 
circumstances  under  which  the  law  permits 
violent  resistance  are  few. 

Chicago,  B.  d  Q.  R  Co,  v.  Griffin,  68  HI. 
499. 

Mesirt.  M»rqiiett«  Deweese  A  Hall 
also  for  plain tiflr  in  error. 

Mewn,  Oeorire  H.  HastinffS*  AUy-Oen., 
Adams  4k  Scott,  and  N.  Z.  Snell,  for  de- 
fendant in  error: 

Under  a  city  charter  giving  the  oouncfl  pow- 
er to  pass  all  ordinances  neces8ai7  for  the  due 
administration  of  justice  and  the  better  gov- 
ernment thereof,  and  to  cause  the  removal  or 
abatement  of  any  nuisance,  a  passage  of  an 
ordinance  reqnixing  the  street-car  company  to 
put  a  driver  and  a  conductor  on  each  car  is  a 
proper  exercise  of  the  police  power  and  not  an 
infringement  of  the  company's  rights,  not  be- 
ing unreasonable  or  oppressive. 

&mth  (ocivgton  d  C.  St,  R.  Go  v.  Berry,  16 
L.  R.  A.  604,  18  Ky.  L.  Rep.  948. 

A  provision  in  such  ordinance  requiring  the 
police  to  cause  every  car  not  provided  with  a 
driver  and  conductor  to  be  returned  to  the 
stable  is  not  an  attempt  at  enforcement  with- 
out trial,  but  merelv  a  means  of  preventing  a 
nuisance  by  blockading  travel 

An  ordinance  enacting  that  it  shall  not  be 
lawful  for  any  horse  railway  company  without 
having  an  agent  in  addition  to  the  driver  to  as- 
sist in  controlling  the  car  and  passengers,  and 
to  prevent  accident  and  disturbance  of  the 
company,  and  to  maintain  order  and  secure 
the  safety  of  the  passengers  is  a  reasonable 
regulation,  and  a  valid  exercise  of  the  general 
police  power  vested  in  a  city  by  its  charter. 

btate  V.  TrcnUm,  11  L.  R.  A.  410,  58  N.  J. 
L.  182. 

The  doctrine  of  the  New  York  cases  is.  that 
a  passenger  lawfully  upon  a  train  has  a  right 
to  resist  any  attempt  to  remove  him  therefrom; 
and  if  in  consequence  of  his  resisting  extraor- 
dinary force  is  used  to  remove  him  and  he  is 
injured  thereby  be  may  recover. 

English  v.  Delaware  dt  H.  Canal  Co.  66  N. 
y.  455,  23  Am.  Rep.  69;  tianford  v.  Eighth 
Ave  R,  Co.  28  N.  Y.  848,  80  Am.  Dec.  286. 

In  California  it  is  provided  by  statute  that 
the  company  must  furnish  tickets  or  checks  to 
all  passengers  who  apply  for  them. 

Cal.  Rev.  Stat.  1882.  §  602. 

In  Massachusetts,  statutory  regulations  have 
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been  enacted  with  reference  to  the  removal  of 
snow  and  ice. 

Mass.  Rev.  Stat  1882,  p.  118,  $  26 

New  York  has  a  similar  provision. 

N.  Y.  Rev.  Stat.  1889,  chap.  262,  g  9. 

In  New  York  a  city  ordinance  has  oeen  8U8» 
tained  which  prohibited  the  use  of  sand  on  the 
tracks. 

Dry  Dock,  B,  B,  db  B.  R.  Co.  v.  Ifew  York,  47 
Hun,  221;  Booth,  Street  Railwav  Law,  p.  886. 

And  an  ordinance  of  Philadelphia  was  sus- 
tained as  a  proper  police  regulation  which  re- 
quired passenger  cars  to  be  numbered  and 
licensed  on  the  payment  of  a  stipulated  fee. 

Frankford  dt  P.  Pose,  R.  Co,  v.  Philade^phiek, 
68  Pa.  119;  Booth,  Street  Railway  Law,  p.  886. 

Under  the  powers  inherent  in  every  sover- 
eignty a  government  may  regulate  the  conduct 
of  its  citizens  toward  each  other,  and  when 
necessary  for  the  public  good,  the  manner  in 
which  each  shall  use  his  own  property. 

Booth,  Street  Railway  Law,  p.  819;  F^nk- 
ford  dk  P.  Pom.  R.  Co.  y.  Philadelphia,  tupra; 
Munn  V.  lUinoie,  94  U.  S.  118,  24  L.  ed.  77; 
Chicago,  B.  dk  Q.  R.  Co.  v.  lowi,  94  U.  S.  155, 
24  L.  ed.  94;  McAunick  v.  Miwiuippi  db  iC 
R.  Co.  20  Iowa,  848. 

After  a  railroad  company  has  received  au- 
thority to  use  the  streets  it  is  subject,  not  to 
the  charter  conditions  alone,  but  also  to  such 
further  police  regulations  as  the  public  safety 
and  convenience  may  require. 

Horr  &  Bemis,  Mun.  Pol.  Ord.  p.  235» 
g  241;  8t.  Louie  v.  8t.  Louis  R.  Co.  89  Mo.  44, 
58  Am.  Rep.  82. 

Corporations  chartered  to  do  business  in  a 
city  are  to  be  regarded  as  inhabitants  of  the 
citv,  and  unless  exempted  are  subjected  to  its 
or()inances. 

Frankford  db  P.  Pose.  R.  Co.  ▼.  PhUadd- 
phia,  supra. 

A  street  railway  companv  is  a  common  car- 
rier of  passengers  with  duties  and  responsibil* 
ities  similar  to  those  of  a  railroad  company. 

Booth,  Street  Railway  Law.  p.  442,  g  824. 

State  or  municipality  has  a  right  to  regulate 
fare  charged. 

Wakefield  v.  South  Boston  R.  Co.  117  Mass. 
544;  Buffalo  East  Side  R  Co.  v.  Buffalo  St.  R. 
Co.  2  L.  R.  A.  884,  111  N.  Y.  182;  Blake  v. 
Winojia  db  St,  P.  R.  Co,  19  Minn.  418. 18  Am. 
Rep.  345;  Illinois  Cent.  R,  Co.  v.  People,  95  HI. 
318;  Camden  dbA,R,  db  Transp.  Co.  v.  Briggs, 
22  N.  J.  L.  623. 

Mr.  Bush  was  within  the  law,  and  the  con- 
ductor was  without  the  law,  and  when  the 
conductor  refused  to  give  Mr.  Bush  the  pack- 
er of  tickets  for  Bush's  twenty-five  cents,  he 
violated  the  law  of  the  city.  So  the  doctrine 
that  a  passenger  lawfully  upon  a  train  has  -a 
right  to  resist  any  attempt  to  remove  him 
therefrom,  applies. 

English  v.  Delaware  db  H.  Canal  Co.  66  N. 
Y.  455.  23  Am.  Rep.  69;  Sanford  v.  Eighth 
Ave.  R.  Co.  28  N.  Y.  843,  80  Am.  Dec.  286. 


Msbzwell*  Ch,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  was  convicted  of  assault 
and  battery,  and  judgment  rendered  against 
him  on  the  verdict.  The  case  was  submitted 
to  the  court  below  on  the  following  stipulatkn 
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of  facts:  *'  It  ifl  hereby  stipulated  and  agreed 
that  the  Lincoln  Street  Railway  Company  is  a 
corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  layrs  of  the  state  of 
Nebraska,  running  and  operating  in  the  city 
of  Lincoln  a  line  of  street  railwav,  snd  that  on 
the  31st  day  of  July,  1891.  William  H.  Stern- 
berg was  a  conductor  on  one  of  the  cars  of 
«aid  company,  and  on  the  27th  day  of  August, 
1891,  A.  L.  Rice  was  also  a  conductor  on  one 
of  said  company's  cars.  That  on  the  Slst  day 
of  July,  18U1,  one  George  H.  Bush  got  upon 
one  of  the  cars  of  the  said  company,  on  which 
William  H.  Sternberg  was  conductor,  and  de- 
manded of  the  said  conductor  that  he  sell  to 
the  said  George  H.  Bush  six  Lincoln  Street 
Railway  tickets  for  25  cents;  and  that  the  said 
-George  H.  Bush  offered  to  pay  to  the  said 
William  H.  Sternberg,  as  conductor,  the  sum 
of  25  cents  for  said  tickets,  and  that  Mr.  Bush 
demanded  a  packi^  of  six  tickets  for  25  cents, 
and  manifested  a  willingness  to  pay  one  of  the 
«ix  tickets  to  the  conductor  wheneyer  said 
tickets  were  delivered  to  him,  and  whenever 
«aid  package  of  tickets  was  delivered  to  him 
he  was  ready  to  pay  and  deliver  the  25  cents, 
and  for  that  purpose  held  the  25  cents  in  his 
hand,  in  full  view;  and  that  said  Sternberg  re- 
fused to  give  him  a  package  of  six  tickets  for  26 
cents,  but,  on  the  contrary,  demanded  of  said 
Oeorge  H.  Bush  that  he  pay  the  5  cents  fare 
which  was  the  customary  charge  for  a  single 
passage  on  the  car; and  that  the  said  George 
H.  Bush  refused  to  pay  the  said  6  cents  fare 
on  said  demand;  and  thereupon  the  said  Stern- 
berg notified  him  that  be  would  have  to  leave 
aaid  car,  which  the  said  Bush  declined  to  do, 
and  thereupon  the  said  William  H.  Sternberg 
attempted  to  forcibly  eject  and  evict  said  party 
from  said  car.  The  said  Bush  resisted,  and 
the  said  Sternberg  was  unable  by  himself  to 
put  said  partv  off,  and  thereupon  called  to  his 
assistance  other  parties.  That  the  said  Stem- 
berg  and  the  parties  he  called  to  his  assistance 
took  hold  of  anU  laid  tbeir  hands  upon  the 
«aid  Bush,  said  Bush  all  the  time  resistins 
with  all  his  power»  and  the  said  Sternberg  and 
the  persons  helping  him  overcame  said  Bush's 
resistance,  and  forcibly  elected  him  from  the 
•car,  said  Sternberg  and  his  assistants  using, 
however,  no  more  force  than  was  necessary  to 
overcome  the  resistance  of  Bush  and  put  him 
off.  That  on  the  27th  day  of  August,  1891, 
A.  L.  Rice  was  a  conductor  on  one  of  the  cars 
•of  the  said  street  railway  company,  and  that 
•on  the  said  date  one  Edwin  P.  Le  Fevre  got 
upon  said  car  on  which  the  said  Rice  was  con- 
ductor to  ride,  and,  when  he  was  asked  for  his 
fare  by  the  said  conductor,  the  said  Le  Fevre 
•demanded  of  the  said  A.  L.  Rice,  conductor, 
that  he  sell  him  six  tickets  for  25  cents,  and 
the  said  £.  P.  Le  Fevre  was  ready  and  willing 
and  tendered  to  the  said  conductor  the  25  cents 
for  the  tickets,  and  the  said  conductor  refused 
to  sell  said  tickets  to  the  said  E.  P.  Le  Fevre, 
but  demanded  of  him  5  cents,  which  was 
the  customary  fare  charged  by  the  said  com- 
pany for  a  passage  upon  its  cars,  and  the  said 
Le  Fevre  refused  to  pay  the  same,  but  insisted 
•on  being  sold  six  tickets  for  25  cents,  out  of 
which  he  would  pay  to  the  conductor  his  fare 
for  said  passage.  The  said  A.  L.  Rice,  as  con- 
ductor, stiU  refused  to  sell  said  tickets,  and 
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insisted  upon  the  said  Le  Fevre  paying  the  5 
cents  fare,  which  Le  Fevre  refused  to  do,  and 
thereupon  A.  L.  Rice  laid  his  hands  upon  the 
said  Le  Fevre,  and  forcibly  evicted  said  Le 
Fevre  from  the  car.  That  at  both  of  said  dates 
there  was  a  rule  and  regulation  made  by  said 
street-car  company  by  which  its  conductors 
were  required  to  eject  and  put  off  from  its  cars 
any  person  who  attempted  to  ride  without 
paying  the  customary  fare.  That  on  all  of  the 
cars  of  the  Lincoln  Street  Railway  Company 
the  fares  are  paid  directly  to  the  conductors, 
and  not  dropped  into  a  cash  box,  and,  if  the 
conductors  are  required  to  sell  tickets,  they 
would  be  obliged  to  handle  the  cash  fares,  as 
well  as  those  ^id  by  tickets.  That  both  the 
said  E.  F  Le  Fevre  and  George  H.  Bush  had 
ridden  upon  the  said  cars  prior  to  these  dates, 
and  had  attempted  to  buy  six  tickets  for  25 
centB  from  the  conductors,  and  had  been  re- 
fused, and  had  been  notified  that  said  con- 
ductors did  not  sell  tickets  on  the  cars.  That, 
prior  to  the  putting  on  of  the  electric  cars  on 
the  line  of  the  street  railway  company,  all  its 
lines  had  been  operated  by  horse  cars,  and, 
under  the  system  as  operated  by  horse  cars, 
there  was  only  one  man  to  the  car,  and  be  was 
the  driver,  and  that  all  fares  paid  bv  the 
passengers  on  said  cars  were  dropped  into  a 
cash  box,  instead  of  being  paid  directly  to  the 
driver  or  conductor.  That,  under  said  system, 
it  bad  been  customary  for  several  years  for  the 
driver  on  the  horse  cars  to  sell  to  passengers 
six  tickets  for  25  cents,  as  required  by  an  or- 
dinance of  the  city  of  Lincoln.  That  during 
the  spring  of  '91  said  system  of  streetcars 
changed  from  horse  cars  to  electric,  and 
that,  under  said  system,  all  the  fares,  both 
cash  and  otherwise,  are  paid  directly  to  the 
conductor.  That,  under  the  present  system 
of  operating  said  street  railway,  the  various 
railroad  ticket  agents  in  the  city  sell  tickets 
twenty- four  for  $1.00,  instead  of  the  conductor 
selling  six  for  26  cenu  to  the  passengers.  That 
the  number  of  people  who  ride  upon  the  cars 
of  the  Lincoln  Street  Railway  per  day  is  upon 
an  average  about  7,000,  and  about  one  half  of 
these  would  buy  tickets  of  the  conductors,  if 
six  for  25  cents  were  sold  by  the  conductor. 
That  on  said  dates  there  was  in  force  an 
ordinance  of  the  city  of  Lincoln  of  the  words 
and  figures  following:  *  1167.  No  company 
shall  charge  or  receive  more  than  6  cents  fare 
for  each  passenger  carried  on  any  of  said  roads, 
nor  more  than  25  cents  for  each  package  of  six 
tickets.  1168.  Every  street- railroad  company 
in  this  city  shall  keep  for  sale  by  the  conductor 
or  driver  of  each  car  packages  of  tickets  of  the 
required  number  for  25  cents  each,  ready  for 
delivery  during  the  running  of  the  car  to  any 
passenger  applying  and  paying  for  the  same. 
.  .  .  1170.  It  shall  be  unlawful  for  any 
person  to  ride  upon  any  street- railroad  car  in 
the  city  of  Lincoln  without  paying  the  custom- 
ary fare,  (unless  exempt  hj  the  rules  of  the 
company  owning  said  railroad.)  .  .  .  1172. 
Anv  person  who  shall  violate  any  of  the  pro- 
visions of  this  article  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding 
$100,  and  be  committed  until  such  fine  and 

Srosecutions  are  paid.'    On  page  457  of  the 
[unicipal  Code  is  an  ordinance  which  provides 
as  follows,  (referring  to  the  Lincoln  Street- 
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Railway  Compaoy:)  '  Said  railway  compaDy 
shall  be  subject  to  all  reasonable  regulations 
in  the  construction  and  use  of  said  railway 
which  may  be  imposed  by  ordinances.'  " 

On  the  trial  of  the  cause  the  court  instructed 
the  jury  as  follows:  ' '  The  jury  are  instructed 
that  the  complaint  charges  that  the  defendant, 
on  the  31st  day  of  July,  1891,  in  the  county  of 
Lancaster,  and  state  of  Nebraska,  and  within 
the  corporate  limits  of  the  city  of  Lincoln,  did 
unlawfully,  in  and  upon  one  Gkorge  H.  Bush, 
make  an  assault,  and  did  then  and  there  un- 
lawfully strike  and  wound  him,  the  said 
Qeorge  H.  Bush.  (2)  The  assault  of  the  de- 
fendant upon  the  person  of  George  H.  Bush 
at  the  time  and  place  alleged  in  the  complaint 
is  admitted  b^  the  defendant,  and  your  verdict 
should  be  guilty  as  charged."  The  jury  re- 
turned ayerdict  finding  Sternberg  guilty  as 
charged,  and  he  was  fined  $5  and  costs.  The 
defense  is  made  by  the  street-railway  company. 
The  reasons  set  forth  by  it  in  its  brief  for  hold- 
ing the  judgment  erroneous  are  as  follows: 
**(1)  The  ordinance  requiring  the  street-railway 
company  to  constitute  its  conductors  agents  for 
the  sale  of  tickets  was  illegal  and  void  (a)  be- 
cause such  requirement  is  unreasonable  in  law, 
and  in  excess  of  the  police  power  of  the  state; 
(b)  because  the  council  of  the  city  of  Lincoln 
was  without  power  to  enact  such  requirement 
(2)  Because  the  complaining  witness  was  him- 
self a  wrongdoer,  and  voluntarily  provoked  and 
brought  himself  the  alleged  assault,  and  was  in 
any  event  rightfully  ejected  from  said  car.  (8) 
The  ordinance  is  unreasonable,  and  exceeds  the 
police  power  of  the  state.  (4)  The  ordinance, 
which  has  no  parallel  in  adjudged  cases  or  in 
current  history  of  municipal  regulations, 
appears  to  have  been  suggrested  from  the 
fact  that  at  an  early  day,  when  the  cars  were 
operated  by  mules  or  horses,  in  charge  of  a 
single  driver,  the  street-railway  company, 
or,  more  exactly,  its  predecessor,  bad  sold 
tickets  at  the  rate  of  six  for  25  cents  through 
the  drivers.  The  drivers,  however,  were  not 
permitted  to  take  up  such  tickets,  or  to  col- 
lect fares,  which  in  each  case  the  passenger 
must  personally  deposit  in  a  fare  box.  The 
driver  was  required  to  make  change,  when 
necessary,  in  a  limited  amount,  but  even  then 
was  not  permitted  to  retain  and  deposit  the 
fare.  He  returned  the  whole  amount  to  the 
passenger,  who  dropped  the  fare  into  the  box. 
Everv  one  accustomed  in  those  days  to  use  the 
cars  knows  that  this  rule  was  rigidly  enjoined 
and  enforced,  and  that,  even  for  the  aged,  or 
for  women  and  children,  tbe  driver  was  unable 
on  request  to  receive  or  deposit  the  fare.  Un- 
der rapid  (electrical)  transit,  and  with  increased 
numbers  of  passengers,  public  safety  requires 
in  most  cases  two  men,  instead  of  one,  to  man- 
age tbe  cars,  and  public  convenience  demands, 
whether  reasonable  or  not,  that  the  conductor 
collect  the  fares.  These  great  improvements 
render  the  sale  of  tickets  by  conductors  un- 
safe and  impracticable.  The  stipulation  shows 
that,  a  year  ago,  the  street-railway  company 
was  carrying  7,0()0  passengers  daily,  and  that 
at  least  one  half  would  in  any  event  pay  cash. 
Tbe  conductors  then  would  receive  f  175  in 
cash,  and  an  equivalent  of  |U0  in  tickets. 
These  amounts  are  constantly  increasing,  be- 
cause Lincoln  is  a  growing  city,  and  more 
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persons  use  tbe  cars  each  year.  The  oppor- 
tunity for  fraud  and  theft  on  the  part  of  the 
conductor  is  manifest.  A  conductor  on  a. 
crowded  line  mighj;  receive,  and  does  receive, 
$15  to  $80  daUy.  For  half  or  two  thirds  of 
the  cash  taken,  at  the  rate  of  5  cents-per-fare,. 
he  can  substitute  tickets  necessarily  in  his  poa- 
session  at  the  rate  of  4  cents  per  fare,  embezzl- 
ing daily  from  60  cents  to  $2-~$15  to  $60  per 
month.  Tbe  ratio  of  tickets  to  fares  is  neces- 
sarily uncertain  and  vttriable  on  different  line» 
and  dates.  Detection,  even  by  secret  service, 
would  be  impossible,  because  a  detective,  u> 
form  a  correct  jud^pnent,  would  watch  so  close- 
ly as  to  disclose  his  purpose." 

The  assertion  that  the  ordinance  In  question 
is  without  a  parallel  in  the  current  history  of 
municipal  regulations  is  not  borne  out  by  the 
cases  cited.  On  the  contrary,  street  railways 
are  constructed  for  the  convenience  of  the  pub- 
lic. The  cars  necessarily  pass  over  a  oertaio 
prescribed  portion  of  the  streets  occupied  by 
their  tracks.  Every  street  corner  is  a  station 
where  passengers  may  be  received  and  dis- 
charged. Tbe  streets  are  for  tbe  benefit  of  all 
the  public  generally,  as  well  as  the  portion  rep- 
resented by  tne  street-railway  com pany.  Now, 
as  the  company  is  permitted  to  use  the  public 
streets,  ana  along  their  tracks  have  a  right  of 
way  on  which  it  is  entitled  to  preference  over 
other  vehicles  passing  along  the  stieels,  it  nec- 
essarily follows  that  the  general  regulations 
and  control  of  such  railways  are  under  the  po- 
lice powers  to  the  city  government,  and  the  mu- 
nicipality may  enact  all  reasonable  rules  for 
that  purpose.  South  Covington  d  G,  8t,  R,  Co. 
v.  Berry,  18  Ky.  L.  Rep.  943,  15  L.  R.  A.  604; 
8t(Ue  V.  TrenUm,  58  N.  J.  L.  182,  11  L.  R.  A. 
410;  8t.  Louis  v.  8$.  LouU  B.  Co.  B»  Mo.  44» 
58  Am.  Rep.  82. 

It  will  be  observed  in  tbe  case  at  bar 
that  on  pacre  457  of  Municipal  Code  of  Lincoln 
it  is  proviaed  that  "said  railway  company  shall 
be  subject  to  all  reasonable  regulations  in  the 
construction  and  use  of  said  railway  which 
mav  be  imposed  by  ordinances."  The  Consti- 
tution of  1875,  to  prevent  favoritism  and  fraud* 
required  the  consent  of  a  majority  of  the  elect- 
ors thereof  of  any  city,  town,  or  incorporated 
village  to  the  construction  of  a  street  railway. 
Const,  art.  18,  §  2.  This,  therefore,  was  the 
proposition  submitted  to  the  electors,  and  ac- 
cepted by  them  and  the  street  railway  com- 
pany. In  addition  to  this,  paragraph  18,  §  67, 
art.  18,  of  the  statute,  grants  the  general  power 
to  regulate  and  prescribe  the  manner  of  run- 
ning street-cars,  to  require  the  heating  and 
cleaning  of  the  same,  and  to  fix  and  determine 
the  fare  charged."  It  is  claimed  on  behalf  of 
the  company  that  the  power  *'to  fix  and  deter- 
mine the  fare  charged"  does  not  confer  the 
power  to  require  tickets  to  be  sold  at  all,  and 
therefore  that  no  authority  for  that  purpose 
exists  in  favor  of  tbe  city.  This  is  heggins^ 
the  question.  The  power  to  tx  the  rates  of 
fare  necessarily  carries  with  it  all  incidents  nec- 
essary to  carry  the  power  into  effect  Thus, 
for  a  single  passage  the  fare  is  5  cents.  If  S 
trips  are  to  be  made,  tbe  price  is  fixed  at  6  for 
25  cents.  A  street  railway  has  no  depots.  Ita 
stations  are  the  street  corners,  and  its  busineaa 
with  the  public  is  conducted  on  its  cars.  Is  it 
unreasonable  to  require  the  company  to  sell  it» 
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tickets  at  Its  place  of  dofn^  busiaess?  We 
think  not  The  plea  that  it  is  liable  to  be  de- 
frauded by  its  employes  if  it  sells  tickets  on 
the  can,  we  believe,  does  injustice  to  many 
faithful,  reliable,  and  diligent  persons,  whose 
integrity  is  aboTe  question,  and  is  a  mere  pre- 
text to  evade  the  ordinance  reouiring  tickets  to 
be  sold  on  the  cars,  as  it  will  readily  be  seen 
from  the  stipulation  of  the  facts  that  it  is  for 
the  interest  of  the  company  not  to  sell  tickets, 
but  to  collect  fares  in  cash.  But,  even  if  the 
claim  on  behalf  of  the  company  is  true, — which 


we  do  not  believe,— it  must  comply  with  the 
ordinance.  The  Question  is  one  of  power,  and 
the  power  of  the  city  over  the  sti^eet  railway  is 
full  and  ample,  and  the  requirement  is  reason- 
able, and  the  company  must  perform  on  its 
part.  Mr.  Bush  therefore  had  a  right  to  de- 
mand six  tickets  of  the  plaintilf  in  error  on 
olfering  to  pay  for  the  same,  and  the  plaintifT 
in  error  was  guilty  of  a  wrong  in  ejecting  him 
from  the  cars. 

TheJudgmerU  m  right,  and  ii  affirmed^ 

The  other  Judges  concur. 
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RE  CONSTRUCTION  OP  CONSTITU- 
TIONAL PROVISION  Empowerinfr  the 
€k>vemor  to  Require  the  Opinion  of  the  Su- 
preme Court  upon  Important  Questions. 
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A  eoBstitntionml  proTision  that  "the 
^vemor  shall  have  authority  to  re- 
quire the  opinion  of  the  Jndlc^s  of  the 
■npreme  eonrt  upon  important  questioos  of 
law  Involved  in  the  exeroise  of  bis  execative 
powers,  and  upon  solemn  occasions,"  isoonflned 
exclusively  to  such  queetloDS  as  may  raise  a 
doubt  Intne  executive  department,  and  the  court 
wiD  refuse  to  answer  questione  propounded  by 
the  ffovemor  upon  request  of  the  Legislature. 

(February  £8, 1888.) 

llEQUESTby  the  governor  for  the  opinion 
Xt  of  the  Supreme  Court  as  to  the  construc- 
tion of  article  8,  section  18,  of  the  Constitution 
lelative  to  the  passage  of  laws. 

Supreme  Court  Chambers. 
Pierre,  S.  D.,  February  28, 1898. 
His  Excellency,  C.  H.  Sheldon,  Governor  of 

South  Dakota. 

Sir:  We  are  in  receipt  of  your  communica- 
tion of  the  21st  inst.,  inclosing  a  joint  resolu- 
tion of  the  Senate  and  House  of  Represent- 
atives, requesting  that  you  submit  for  our 
opinion  the  meaninj?  and  intent  of  section  18 
of  article  8  of  the  Constitution  of  this  state. 
With  great  respect,  both  to  yourself  and  the 
honorable  bodies  which  passed  the  resolution, 
we  have  the  honor  to  make  the  following  reply: 

The  joint  resolution  is  as  follows:  "Be 'it 
lesolyed  by  the  Senate,  the  House  concurring: 
whereas,  section  18,  article  8,  of  the  Constitu- 
tion of  the  state  of  South  Dakota,  provides 
that  no  law  shall  be  passed  unless  by  assent  of 
a  majority  of  all  the  members  elected  to  each 
House  of  the  Legislature,  and  the  question 
upon  the  final  passage  shall  be  taken  upon  its 
last  reading,  and  the  yeas  and  nays  shall  be 
entered  upon  the  Journal ;  and  whereas,  the 
lieutenant  governor,  as  the  president  of  the 
Senate,  on  the  4th  day  of  February,  1898,  held 
that,  on  concurrence  in  House  amendments  to 
Senate  bill,  it  reouired  an  affirmative  vote  of  a 
majority  of  all  the  senators  elected,  and  that 


the  vote  must  be  taken  by  yeas  and  nays,  and 
duly  entered  upon  the  journal ;  and  whereas, 
the  said  question  of  parliamentary  procedure 
is  a  question  of  the  most  far-reaching  oonse- 
quences,— therefore,  resolved,  that  his  ex- 
cellency, the  governor,  be  requested  to  obtain 
the  opinion  of  the  supreme  court  of  the  state 
upon  said  constitutional  provision.'' 

The  framers  of  the  Constitution  divided  the 
powers  of  the  state  government  into  three  dis- 
tinct departments,  the  legislativt,  executive^ 
and  judicial.  The  powers  and  duties  of  each 
are  specifically  prescribed.  Sections  2, 8,  arti- 
cle 5,  specify  the  jurisdiction  to  be  exercised 
by  this  court  They  declare  that,  with  certain 
designated  exceptions,  this  jurisdiction  shall 
be  purely  appellate  and  supervisory.  A  few 
writs  and  proceeding  are  named  in  which  this 
court  is  clolhed  with  original  jurisdiction. 
The  resolution  before  us,  and  the  request  from 
your  excellency,  purport  to  have  been  framed 
under  the  prescribed  authority  conferred  by 
section  18,  article  5,  of  the  Constitution,  which 
reads  as  follows:  "The  governor  shall  have  au- 
thority to  require  the  opinion  of  the  judges  of 
the  supreme  court  upon  important  questions  of 
law  involved  in  the  exercise  of  his  executive 
powers,  and  upon  solemn  occasions."  This 
section  of  the  Constitution  is  an  enlargement 
of  the  usual  jurisdiction  and  duties  of  the 
judges  of  this  court.  It  adds  a  unique  and 
important  proceeding.  It  is  unique  because 
devoid  of  nearly  all  the  usual  indicia  of  judicial 
proceedings,  and  is  important  because  of  its 
consequences.  There  are,  we  believe,  but 
few  states  of  the  entire  Union  which  have 
ventured  to  adopt  and  retain  constitutional 
provisions  in  any  way  analogous  to  these.  At 
one  time  there  existed  in  Missouri  a  somewhat 
similar  provision,  but  the  framers  of  the  Mis- 
souri Constitution  of  1875,  profiting,  we  sup- 
pose, by  experience,  excluded  it  from  that 
Constitution,  and  no  effort  has  been  made  look- 
ing to  its  restoration.  Colorado,  however,  has 
gone  farther  than  any  of  the  other  states  re- 
ferred to.  The  express  words  of  its  Constitu- 
tion are  *'that  the  supreme  court  shall  give  its 
opinion  upon  important  questions,  upon  solemn 
occasions,  when  required  by  the  governor. 
Senate,  or  the  House  of  Representatives. "  By 
this  provision  that  court  appears  to  be  the  legal 


Nom.— The  above  response  to  a  request  for  an  I  button  to  the  law  on  this  subject  although  it  Is  In  a 
opinion  of  the  judges  so  viflrorousiy  states  the   oertain  sense  extrajud'  ' 
functions  of  the  court  as  to  be  a  valuable  oontri-  * 
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adviser  of  the  goyernor,  Senate,  or  the  House 
-of  Representatives,— occupy iDg  much  the 
same  relation  in  this  regard  as  does  an  attor- 
nej-general.  Yet  under  this  extended  provis- 
ion tne  supreme  court  of  that  state  has  held 
that  no  section  applies  onlv  to  cases  where 
•questions  of  public  right  are  involved,  and  that 
even  then  questions  of  this  character  should 
rarely  be  thus  presented  or  considered.  See 
Wheeler  v.  Northern  Colorado  Irrig,  Co,  9  Colo. 
-248:  Be  Constitutumality  of  Senate  Bill  No.  6S, 
(relating  to  district  attorneys,)  12  Colo.  46b. 
The  court,  in  the  last-mentioned  case,  says : 
"While  the  question  must  be  one  relating  to 
purely  public  rights,  it  can  only  be  pro- 
pounded upon  solemn  occasions;  and  it  must 
possess  a  peculiar  or  inherent  bnportance,  not 
Delonging  to  all  questions  of  the  kind.  It  is 
Impossible  to  state  any  absolute  rule  by  which 
the  sufiQciency  of  this  importance,  ana  the  de- 
gree of  this  solemnity,  can  be  determined. 
These  are  matters  that  rest  largely  in  (he  dis- 
•cretion  of  both  Legislature  and  court;  for,  while 
Legislature  is  the  first  to  judge  of  the  relative 
importance  and  solemnity  justifying  a  given 
question,  it  has  been  held  that  the  justices  have 
also  a  voice  in  deciding  whether  jurisdiction 
should  be  entertained.  See  Oginion  of  Jvs- 
tieee,  49  Mo.  216.  The  court  will  seldom  ques- 
tion the  action  of  the  Legislature  in  this 
respect,  but  the  right  to  do  so  should  not  be 
^euied.  It  is  submitted,  however,  that  for 
good  reasons  the  greatest  caution  should  be 
•employed,  both  bv  the  Legislature  and  court, 
in  exercising  the  discretion  just  mentioned." 

In  our  opinion,  this  constitutional  provision 
^as  never  intended  to  be  called  into  requisition 
unless  some  ''important  question  of  law"  was 
involved  in  the  exercise  of  executive  functions, 
OT  upon  "solemn  occasions."  It  is  confined 
-exclusively  to  such  questions  as  may  raise  a 
doubt  in  the  executive  department, — never  in 
the  Legislature.  Were  we  to  construe  it  other- 
wise, it  would  be  liable  to  become  the  medium 
of  great  abuse.  It  certainly  could  not  have 
been  intended  to  authorize  an  ex  parte  adjudi- 
•caiion  of  important  questions  of  law  by  means 
•of  executive  questions,  nor  could  the  purpose 
have  been  to  exact  a  response  for  an  exposi- 
tion of  a  constitutional  provision  relating  to  a 
given  general  subject  in  anticipation  of  certain 
rulings  of  the  presiding  oflScers  of  the  Senate 
or  House  of  Representatives,  upon  purely  par- 
liamentary law. 

It  may  not  be  improper  for  us  to  further 
«up:gest  that  a  satisfactory  response  to  the  reso- 
lution would  require  vast  research  and  extra- 
ordinary caution.  Whenever  we  assume  the 
right  to  answer  such  questions,  we  must  act, 
both  as  court  and.  counsel,  upon  ex  parte  pro- 
ceed in  gs.  It  is  a  principle  declared  by  our 
Constitution,  (sec.  2,  art.  6,)  and  of  universal 
recognition,  that  no  person  shall  be  deprived 
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of  life,  iihertv,  or  property  wtthout  due  pro- 
cess of  law.  There  can  be  no  due  prooeas  of 
Uw  unless  the  party  to  be  alTected  has  his  day 
in  court.  Yet  a  hasty  construction  and  ap- 
plication of  this  provision  might  lead  to  the 
ex  parte  adjudication  of  private  rights  1^ 
means  of  an  executive  question,  without  giv- 
ing the  party  interested  a  day  or  voice  in  court 

Again,  it  could  not  have  been  the  intention 
of  the  Constitution  makers  to  permit  the  pres- 
entation of  questions  as  to  whether  a  bill  has 
been  passed  by  the  Legislature  by  the  requisite 
number  of  votes  or  not.  This  qnestion,  pri- 
marily, must  be  left  to  the  Judgment  of  that 
department  of  our  government,  and  their  judg- 
ment must  Yje  final  until  it  shall  be  called  m 
?[uestion  through  the  usual  avenue  provided 
or  testing  it.  A  proper  regard  for  the  consti- 
tutional arrangement  of  the  different  depart- 
ments of  government  and  the  constitutional 
powers  and  duties  devolving  upon  each  de- 
partment, forbids  the  conclusion  that  this 
court  should  have  anything  to  do  with  such 
matters.  It  is  not  our  duty  to  give  advice  up- 
on any  question  relating  to  fact  or  policy.  It 
is  the  exclusive  province  of  the  Legislature  to 
judge  of  the  necessity  or  desirability  of  each 
question  or  act  performed. 

The  question  propounded  by  the  joint  reso- 
lution under  oonsideration  calls  for  the  con- 
struction of  an  important  section  of  the  Con- 
stitution, relating  purely  to  legislative  duty 
and  requirement.  Any  answer  to  the  question 
would  necessarily  affect  vast  propert]^  interests, 
and  profound  questions  of  public  policy. 
There  may  be  now,  in  this  and  other  courts  of 
the  state,  actions  through  which  some  of  these 
matters  are  in  process  of  adjudication.  To 
anticipate  such  cases,  and  pass  m  this  summary 
manner  upon  the  right  involved,  without  the 
parties  he/ore  us,  and  without  the  aid  of  coun- 
sel, is  something  we  should  not  be  asked  to  do, 
except  upon  the  gravest  and  most  urgent 
necessitv. 

For  the  reasons  above  expressed,  and  many 
others  which  might  with  propriety  be  urged 
and  which  will  readily  occur  to  your  excel- 
lency and'the  honorable  Senate  and  House  of 
Representatives,  we  must,  with  due  respect, 
decline  to  answer  the  questions  propounded  by 
the  joint  resolution.  Yet,  in  doing  so,  we  desire 
to  assure  your  excellency,  and  the  Senate  and 
House  of  Representatives,  that  we  shall  always 
cordially  cooperate  with  you  in  the  saparate 
duties  belonging  to  your  departments,  so  far  as 
such  co-operation  may  be  proper  and  just,  un- 
der the  Constitution  and  laws  of  the  siate. 

Respectfully,  your  obedient  servants, 

John  £.  Bennett, 
Dighton  Corson, 
A.  G.  Kellam. 

Judges  of  the  Supreme  Court,  State  of  South 
Dakota. 
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The  exemption  of  wa^es  hy  the  law  of 
the  state  In  which  is  the  residence  of 
both  debtor  and  creditor,  and  the  plaoe 
where  the  wagee  are  payable,  cannot  be  defeated 
by  ffflmisbment  pending  In  another  state,  al- 
thouflrh  the  debtor  to  a  raflroad  corporation 
which  has  a  realdenoe  also  in  such  other  state. 

(February  IS,  1808.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Pike  County  in  fa- 


vor of  plaintiff  in  an  action  brought  to  recover 
wages  alleged  to  be  due  and  unpaid.  Jf' 
firmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Mesan.  S.  E.  Packwood  and  Kays  A 
Harris  for  appellants. 

Messrs,  Price  A  Sternberc^r  for  ap- 
pellee. 

Woods*  J.f  delivered  the  opinion  of  the 
court: 

The  appellee  is  a  mechanic,  the  head  of  a 
family,  and  resident  in  this  state;  is  employed 
as  such  mechanic  by  appellant  in  its  shops  at 
McComb  city,  in  this  state.  The  debt  sued  for 
is  wages  due  from  appellant  to  appellee  under 
such  employment.    By  the  terms  of  the  con- 


VoTK.-^ProUction  of  nonresMent  eredttor  against 
tfomishment. 

An  Irreconcilable  conflict  of  decisions  exists  as  to 
the  Jurisdiction  in  garnishment  proceedings  where 
the  principal  debtor  to  a  nonresident  and  not  per- 
eonally  within  the  Jurisdiction  of  the  oourt. 

In  maoy  cases  it  has  been  held  that  a  debt  was 
subject  to  garntehment  at  the  residence  of  the 
debtor,  that  is,  that  the  residence  of  the  latter  is  the 
€itiis  of  the  debt  for  the  purpose  of  Jurisdiction  In 
^arntohment  proceedings.  Burlington  ft  M.  B.  Co. 
▼.  Thompson,  81  Kan.  180,  47  Am.  Bep.  4S7\  Morgan 
▼.  NeviUe,  74  Pa.  62;  MobUe  &  O.  B.  Go.  v.  BamblU 
<Tenn.)  April,  1808 ;  O&mpbell  v.  Home  Ins.  Oo.  1 8. 
€.  N.  8. 168 ;  Hannibal  &  8t  J.  B.  Oo.  v.  Crane,  IQB 
IlL  M9, 40  Am.  Bep.  681 ;  Glover  v.  Wells,  40  111.  App. 
860;  Boche  v.  Bhode  Island  Ins.  Asso.  S  HI.  App. 
860  r  Moore  v.  Chicago,  B.  L  &  P.  B.  Oo.  48  Iowa, 
886:  Mooney  v.  Cnlon  Pac  B.  Oo.  60  Iowa,  846; 
Berry  y.  Davis,  77  Tex.  191 ;  Nichols  t.  Hooper, 
ei  Vt.  206;  Coohran  y.  Fitch,  1  Sandf. Gh.  142, 7L.  ed. 
878. 

And  that  even  if  both  plaintiff  and  principal  debt- 
4>r  are  nonresidents  the  court  at  the  residence  of  the 
garnishee  may  have  Jurisdiction.  Niohoto  v.  Hoop- 
er, supra. 

In  Missouri  the  same  doctrine  to  held  with  a  mod- 
ification as  to  debts  expressly  made  payable  in  an- 
other state.  Todd  v.  Missouri  Pac.  B.  Co.  83  Mo. 
App.  110;  Greenes  Bank  v.  Wiokham,  28  Mo.  App. 
4K8;  Fielder  v.  Jeesap,  24  Mo.  App.  91;  Keating  v. 
American  Befrigerator  Oo.  82  Mo.  App.  208. 

But  if  the  debt  to  expressly  payable  in  another 
«tate  it  to  not  subject  to  gamtohment.  Todd  v. 
Miasoari  Pac.  B.  Co.  and  Keating  y.  American  Be- 
frigerator Go.  supra. 

But  thto  doctrine  to  not  universally  accepted. 
Other  cases  hold  that  the  situs  of  the  debt  for  pur- 
poses of  garntohment  is  at  the  domlcil  of  the  cred- 
itor; and  that  as  it  is  expressly  said  In  one  case 
there  to  no  property  at  the  residence  of  the  debtor 
but  rather  an  absence  of  property. 

Thus  a  foreign  corporation  to  held  not  charge- 
Able  as  gamfehee  where  it  owes  nothing  to  the 
principal  debtor  which  to  payable  within  the  state. 
Wright  V.  Chicago,  B.  ft  Q.  B.  Co.  19  Neb.  176. 

And  a  debt  due  from  a  domestic  corporation  to 
its  employ^  i^ot  subject  to  garntohment  in  an- 
other state.  Autoville  &  N.  B.  Co.  y.  Dooley,  78 
Ala.  524. 

Thto  doctrine  to  emphatically  declared  and  ap- 
plied in  the  main  case  in  which  garnishment  pro- 
ceedings were  peuding  m  another  state  where  Ju- 
risdiction was  assumed,  and  the  fact  that  the  court 
In  such  other  state  might  hold  the  gamtohee  to 
held  no  protection  to  him  in  Mississippi. 
1ft  U  R.  A- 


Tlie  same  rule  to  appUed  although  the  garutoh- 
ment  to  based  on  a  personal  Judgment  obtained 
after  personal  service  within  the  state  on  the  non- 
resident principal  debtor,  and  even  where  he  had 
become  a  resident  of  the  state  before  he  was 
served.  Alabama  G.  B.  B.  Co.  v.  Chumley,  00  Ala. 
817. 

But  where  the  garnishee  to  domiciled  within  the 
state  and  the  principal  debtor  to  personally  served, 
although  he  to  a  nonresident,  and  the  debt  to  due 
him  at  hto  residence,  a  Judgment  in  garnishment 
proceedings  to  valid.  East  Tennessee,  V.  &  G.  B. 
Co.  V.  Kennedy.  88  Ala.  46& 

A  debt  due  from  a  corporation  to  a  resident  of 
the  same  state  to  not  subject  to  garntohment  in  an- 
other state  by  service  upon  an  agent  of  the  com- 
pany. Douglas  y.  Phenix  Ins,  Co.  of  Brooklyn,  68 
Hun,  808. 

Where  both  plaintiff  and  defendant  are  nonres- 
idents, and  there  to  no  appearance  or  answer  by  the 
gamtohee  showing  an  indebtedness  or  other  fact 
to  charge  him,  no  Judgment  can  be  sustained 
against  either  gamtohee  or  the  principal  defend- 
ant.   Haggerty  V.  Ward,  26  Tex.  144. 

The  doctrine  that  the  situs  of  a  debt  is  at  the  res- 
idence of  the  creditor  to  also  declared  in  Williams 
V.  Ingersoll,  89  N.  Y.  608 ;  Osgood  v.  Magulre,  61 N, 
Y.  684. 

Although  it  to  said  in  Williams  v.  Ingersoll,  suprot 
that  by  local  law  the  residence  of  the  debtor  may 
be  made  the  sUvs. 

Again  m  Bates  v.  New  Orleans,  J.  &  G.  N.  B.  Co> 
4  Abb.  Pr.  72,  and  Willett  v.  Equitable  Ins.  Co.  10 
Abb.  Pr.  108,  it  to  held  that  a  debt  from  a  nonresi- 
dent to  a  nonresident  to  not  attachable  in  New 
York.  Under  the  New  York  statutes  there  to  no 
garnishment  proceeding  eo  nomine  but  merely 
an  attachment  of  property  which  is  allowed  only 
In  certain  specified  classes  of  oases  including  oases 
against  nonresidents. 

However,  in  Campbell  v.  Home  Ins.  Co.,  I  &.(X 
N.  8.  168,  where  a  Judgment  obtained  in  New 
York  in  an  attachment  suit  was  held  valid 
against  the  debtor  in  South  Carolina,  no  Jurisdic- 
tion was  obtained  of  the  nonresident  defendant 
except  by  publication  and  attachment  of  hto  claim 
against  an  Insurance  company.  Therefore  the  debt 
duehlm  from  the  insurance  company  must  have 
been  regarded  in  the  New  York  cases  as  attachable 
property. 

In  Hanklnson  y.  Page,  19  Abb.  N.  a  274,  a  de- 
mand against  an  assessment  insurance  society  in 
favor  of  a  nonresident  was  held  subject  to  attach- 
ment. Other  New  York  cases  not  relating  to  non- 
residents also  show  that  similar  debts  on  contract 
are  subject  to  levy. 
87 
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Uact  made  at  taid  McComb  dty,  the  wages 
sued  for  were  payable  at  that  place,  and 
amount  to  leas  than  $100.  Under  our  law 
these  wages  are  exempt  from  garnishment  or 
other  legal  process.  The  appellant  is  a  cor- 
poration domg  business  and  resident  In  this 
state.  We  have  both  creditor  and  debtor  resi- 
dent in  this  state:  the  sum  sued  for  due  under 
a  contract  made  in  this  state,  by  the  terms  of 
which  the  wages  are  to  be  paid  in  this  stale. 
The  creditor  is  a  mechanic,  the  head  of  a  fam- 
ily, and  entitled  to  the  exemption  of  wages,  to 
an  amount  not  exceeding  $100,  from  garnish- 
meat  or  other  legal  process.  In  bar  of  a  re- 
covery, or  in  abatement  of  the  suit,  defendant 
pleaded  that  it  had  been  summoned  in  a  court 
in  the  state  of  Iowa  in  an  attachment  suit  be- 
ffun  there  against  the  appellee  by  one  A.  M« 
I>unkil,  and  had  made  answer  showing  an  in- 
debtedness due  appellee  of  $15,  and  ti^at  said 


suit  in  lowi^was  yet  pending  and  undeter- 
mined. From  the  brief  of  the  very  candid  and 
able  counsel  for  appellant  we  are  led  to  be- 
lieve that  this  is  a  collusive  attachment  auit  hi 
Iowa,  and  that  some  Mississippi  creditor,  who 
cannot  make  money  due  by  Smith,  the  ap- 
pellee, in  our  courts,  because  of  our  Exemp- 
tion Laws,  is  really  the  plaintiff  in  attachment 
in  Iowa.  If  this  appeared  in  the  record,  we 
could  affirm  the  Juagment  of  the  court  below 
without  remark,  as  we  know  of  no  court  which 
has  ever  lent  any  countenance  to  such  collusive 
effort  to  defeat  the  Exemption  Laws  of  the 
state  of  residence  of  the  real  creditor  and  his 
debtor.  In  the  absence  of  anv  evidence  in  the 
record  on  this  point,  we  address  ourselves  to 
the  sufficiency  of  the  plea  of  appellant,  on 
general  principles. 

Will  attachments  lie  in  a  foreign  state  for  a 
debt  sued  for  in  this  action  on  the  facts  here- 


in Lawrenoe  v.  8mlth«  45  N.  H.  688, 85  Am.  Deo. 
188,  a  nonresident  trustee  was  held  not  cbaiveable 
for  a  debt  due  a  nonresident  which  was  not  paya- 
ble in  thestata 

So  in  Sawyer  v.  Thompson,  2i  N.  H.  510,  a  debt 
due  in  another  rtate  from  one  nonresident  to  an- 
other was  held  not  subject  to  garaisbment. 

So  in  Tinffley  v.  Bateman,  10  Mass.  848,  where  all 
parties  were  nonresidents  and  the  principal  debt- 
or had  no  notice  of  the  proceediDflr«  servloe  on  a 
trustee  who  was  only  temporarily  in  the  state  was 
held  insufficient  to  rive  jurisdiction. 

And  in  Nye  v.  Lisoombe,  SSI  Pick.  268,  a  nonresi- 
dent trustee  was  held  not  subject  to  attachment 
for  a  debt  due  to  a  nonresident,  aithousrh  personal 
notice  was  given  to  the  principal  debtor  in  another 
state. 

But  one  ground  of  dectaion  in  these  cases  in 
which  the  garnishee  was  a  nonresident  is  the  rule 
declared  in  various  cases  that  a  nonresident  tem- 
porarily within  the  state  cannot  be  charged  as  a 
garoishee.  Baxter  v.  Vincent,  6  Vt.  614 ;  Cronin  v* 
Foster,  IB  B.  1. 196 :  Ray  v.  Underwood,  8  Pick.  803; 
Hart  V.  Anthony,  16  Pick.  446. 

Especially  tf  he  does  not  owe  any  debt  payable 
within  the  state.    Bush  v.  Nance,  61  Miss.  287. 

A  contract  payable  in  Illinois  is  not  attachable  in 
Oalif omia.    Tuller  v.  Arnold,  98  Oal.  166. 

So  in  Green  v.  Farmers  A  Citizens  Bank,  26 
Oonn.  462,  the  garnishment  of  a  nonresident  tem- 
porarily within  the  state  was  held  to  give  no 
jurisdiction,  the  other  parties  being  also  nonresi- 
dents. 

And  in  Towle  v.  Wflder,  07  Vt.  622,  where  platn- 
tur  and  defendant  were  residents  of  another  state 
in  which  the  debt  accrued  and  was  payable,  and  in 
which  the  garnishee  was  also  incorporated,  al- 
though it  was  also  doing  business  in  the  state  where 
the  garnishment  proceedings  were  brought,  it  was 
held  that  the  garnishment  could  not  be  sustained. 

And  in  Lovejoy  v.  Albee.  83  Me.  414,  nonresident 
trustees  were  discharged  where  there  was  no  prop- 
erty in  the  state  and  the  person  of  neither  princi- 
pal debtor  nor  trustee  were  arrested. 

Again  Id  Oolumbus  Ins.  Co.  v.  Eaton,  86  Me.  801, 
where  there  was  no  tangible  property  of  the  debt- 
or In  the  state,  and  neither  trustee  nor  principal 
debtor  was  found  within  the  state,  there  was  held 
to  be  no  Jurisdiction. 

In  Michigan  Joint  debtors  who  are  nonresidents 
cannot  be  reached  In  garnishment  proceedings,  at 
least  if  all  are  not  notified.  Hamilton  v.  Bogers, 
67  Mich.  185;  Landsberg  v.  BuUock,  79  Mich.  278. 

The  doctrine  that  the  sitiis  of  a  debt  with  regard 
to  garnishment  Is  at  the  domicil  of  the  creditor  is 
declared  also  In  Oreen  v.  Farmers  8c  Citizens  Bank 
fupm;  and  Mason  v.  Beebe,  44  Fed.  Bep.  666^ 
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See  further  under  division  as  to  effect  of  Judg- 
ment, infra. 

A  Judgment  debtor  may  be  made  garnishee  in  an 
attachment  execution  upon  a  Judgment  rendered 
in  another  state  in  favor  of  a  nonresident  where 
Judgmen  t  is  also  obtained  against  him.  Fithlan  v. 
New  York&E.  EL  Co. 81  Pa.  U4. 

The  Judgment  of  a  resident  against  an  insurance 
company  which  the  statute  expressly  requires  to 
be  pcdd  within  the  state  Is  not  subject  to  garnish- 
ment  in  another  state  by  service  upon  an  agent  of 
the  insurance  company,  especially  where  the  com- 
pany's home  office  Is  in  a  third  state.  Benier  v. 
Hurlbut,  14  L.  R.  A.  562, 81  Wis.  24. 

The  question  whether  or  not  a  Judgment  is  a  sub- 
ject of  garnishment  on  which  there  is  some  diver- 
gence between  the  authorities  is  not  entered  upon 
here  any  further  than  It  touches  the  question  as 
to  the  garnishment  of  debts  to  nonresidents. 

In  North  v.  Stewart,  L.  B.  16  App.  Gas.  462.  a 
Judgment  for  costs  in  favor  of  a  foreigner  against 
a  domiciled  Scotchman  was  held  subject  to  arrest 
for  the  purpose  of  founding  Jurisdiction  in  Soot- 
land  of  an  action  against  the  foreigner.  The  only 
doubt  seems  to  have  been  as  to  the  effect  of  a 
charging  order  obtained  by  soUcitors  for  the  costs. 

Cases  in  which  tangible  property  of  a  nonresi- 
dent is  attached  are  not  touched  upon  here  as  it 
seems  to  be  fully  settled  that  in  such  cases  the 
court  obtains  Jurisdiction  over  the  property. 
Effect  o/  statutory  exemption  in  other  ttate. 

The  same  conflict  which  exists  as  to  the  sUtis  of  a 
debt  for  purpose  of  garnishment  exists  also  as  to 
effect  In  the  state  where  the  garnishment  Is  brought 
of  a  statutory  exemption  at  the  domicil  of  the 
principal  debtor.  Several  cases  have  declared  that 
the  Exemption  Laws  of  another  state  have  no  effect 
in  a  garnishment  proceeding.  Broadstreet  v.  Clark, 
66  Iowa,  670;  Lyon  v.  Callopy  (Iowa)  Feb.  2,  1898; 
Burlington  ft  M.  R.  Co.  v.  Thompson,  81  Kan.  180, 4T 
Am.  Bep.  497;  Morgan  v.  NevUle,  74  Pa.  52;  Bichel- 
burger  v.  Pittsburg,  C.  ft  St.  L.  B.  Co.  (Ohio)  9  Am. 
ft  Eng.  R.  B.  Cas.  168;  Bast  Tennessee,  V.  ft  a.  B.  Co. 
V.  Kennedy.  83  Ala.  468. 

And  that  even  if  the  garnishment  Is  a  plain  at- 
tempt to  evade  the  Bxemption  Laws  of  another 
state  it  will  still  be  unaffected  by  such  exemptions. 
Stevens  v.  Brown,  80  W.  Va.  460;  Wabash  B.  Go.  v. 
Dugan  (HI.)  June  18,  1802. 

In  the  latter  case  the  court  referM  to  a  statute 
in  Illinois  which  changed  this  rule  making  the  ex- 
emption of  wages  in  another  state  effectual  on 
garnishment  in  Illinois,  but  held  that  the  statute 
did  not  become  operative  in  time  to  affect  the  case 
before  the  court. 

But  where  the  same  exemption  Is  given  by  the 
laws  of  the  state  In  which  the  garnishment  la 
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Inbefore  itated?  There  is  some  real  coDflict, 
and  much  confusloD,  not  reaching  the  propor- 
tloD  of  actoal  conflict,  in  the  decisions  on  this 
Buhject.  Much  of  the  confusion  and  some  of 
the  conflict  has  arisen  out  of  a  misapprehen- 
sion of  the  real  nature  of  the  question.  With 
a  clear  misapprehension  of  the  character  of  the 
controversy,  several  of  the  courts  of  last  resort 
in  the  United  Stated  have  misled  themselves 
and  misled  others  inveighing  against  supposed 
attempts  to  give  extraterritorial  effect  to  Ex- 
emption Laws.  The  suggestion  thac  this  is  the 
question  involved  is  wide  of  the  mark.  It  is 
Tea%  this  question:  shall  the  state  give  its  Ex- 
emption Laws  inter  territorial  force  in  cases 
like  the  one  at  har?  Shall  railroad  corpora- 
tions doing  business  and  resident  in  this  state 
be  reguxled  and  treated  in  this  and  like  cases 
just  as  natural  persons?  The  natural  person 
resident  in  this  state  is  not  garnishable  in  a  for- 


eign jurisdiction  for  a  debt  due  and  payable 
here.  This  is  declared,  and  advisedly,  to  be 
settled  law  in  the  United  States,  in  Bush  v. 
ydnee,  61  Miss.  287.  The  appellant  is  a  resi- 
dent of  this  state,  and  the  fact  that  it  may  also 
be  a  corporation  and  resident  in  other  states 
may  not  operate  to  abrogate  our  Exemption 
Laws,  founded  in  beneficent  public  policy,  in 
so  far  as  railroad  corporations  may  be  affected 
by  them.  Furthermore,  it  is  dfemonstrably 
certain  that  the  situs  of  the  debt  sued  for  in 
this  action  is  in  Mississippi.  The  creditor  and 
debtor  are  both  resident  here.  The  contract 
creating  the  debt  was  made  here.  By  its  terms 
payment  is  to  be  made  here.  The  garnishee 
in  the  foreign  attachment  proceeding  is  resi- 
dent here.  Can  it  be  seriously  contended  that 
the  courts  of  this  state  have  not  exclusive 
jurisdiction  of  the  debt,  and  that  the  courts  of 
other  states  are  without  jurisdiction,  and  that 


brought  as  In  the  state  where  the  principal  debtor 
resides  the  exemption  wUl  be  sastalned.  Missouri 
Pan.  R.  Co.  v.  Maltby,  34  Kan.  12S;  Kansas  City,  St. 
J.  &  C.  a  R.  Ck).  V.  Gouflrh,  85  Kan.  L 

The  doctrine  of  the  above  oases  is,  however,  di- 
rectly denied  by  decisions  of  other  states  Indadlnff 
the  main  case.  Thos  in  Drake  v.  Lake  Shore  &  M. 
8.  R.  Co.,  00  Mich.  168,  It  Is  held  that  the  exemption 
of  waff es  in  the  state  where  ail  parties  reside  is  a 
vested  risrht  in  rem  and  follows  the  debt  so  that  it 
must  be  upheld  In  garnishment  proceedings 
brought  in  another  state  unless  lurisdiotlon  Is  ob- 
tained of  the  person  of  the  principal  debtor.  The 
court  also  holds  that  such  an  exemption  cannot  be 
evaded  by  a  sale  of  the  claim  to  a  citizen  of  an- 
other state  merely  for  the  purpose  of  suit. 

So  in  Todd  v.  Missouri  Pao.  EL  Co.,  88  Mo.  App. 
HO,  In  which  a  debt  expressly  made  payable  in  an- 
other  state  was  held  not  subject  to  garnishment, 
the  court  gave  as  an  additional  reason  for  the  de- 
cision that  an  attempt  to  evade  the  Exemption 
Laws  of  another  state  could  not  be  approved. 

So  in  Mason  v.  Beebe,  U  Ped.  Bep.  566,  an  exemp- 
tion of  wages  earned  in  one  state  is  held  to  be  valid 
in  another  state  although  the  gamishmeot  is  In  aid 
of  execution  upon  a  judgment  rendered  on  per- 
aooal  service  within  the  state. 

Again  in  Fielder  v.  Jessup,  24  Mo.  App.  91,  It  is 
held  that  an  exemption  of  wages  cannot  be  de- 
feated by  garnishment  in  another  state. 

But  in  First  Nat.  Bank  v.  Burch,  80  Mich.  842,  an 
exemption  of  claims  on  a  benefit  certificate  under 
the  laws  of  another  state  In  which  the  benefit  soci- 
ety is  Incorporated  will  not  be  recognized  in  a  state 
where  garnishment  is  brought  and  in  which  no  ex- 
emption is  provided.  * 

Effect  of  judgment  aoainst  gcumithee. 

The  general  rule  that  a  judgment  rendered  in 
one  state  to  to  be  given  f  uU  f  aitb  and  credit  In  other 
Btates  applies,  of  course,  to  judgments  in  garnish- 
ment proceedings  if  rendered  in  the  exercise  of  ju- 
risdiction. This  leaves  the  question  as  to  what  Is 
BufBclent  to  give  jurisdiction  upon  the  garnishment 
of  a  nonresident.  Seethe  cases  above  cited  as  to  the 
sUuB  of  the  debt. 

Some  of  the  cases  decide  that  service  on  the  gar- 
nfehee  alone,  except  by  publication  against  the 
nonresident  principal  debtor,  is  sufficient  to  give 
jurisdiction  so  that  a  judgment  against  the  gar- 
tohee  will  protect  him  in  paying  tLe  judgment. 
Moore  v.  Chicago,  B.  I.  &  P.  R.  Co.  43  Iowa,  385. 

The  decision  in  Campbell  v.  Home  Ins.  Co.,  1 S. 
C.  K.  8. 158,  where  the  judgment  was  rendered  in  at- 
tachment suits  under  the  New  York  Code  of  Civil 
Procedure  is  substaniially  to  the  same  effect. 

So  in  BalUmore  &  a  R.  Co.  v.  May,  25  Ohio  St. 
19L.R.  A. 


847,  it  was  held  that  an  order  in  gamtehment  pro- 
ceeding made  in  another  state  is  a  full  defense  to 
the  garnishee  and  that  the  fact  that  the  proceeding 
was  an  attempt  to  evade  Exemption  Laws  will  not 
affect  the  order  where  all  the  parties  are  not  be- 
fore the  court  in  the  proceeding  in  which  the  or- 
der to  attached. 

In  Elchelburger  v.  Pittsburg,  a  *  St.  L.  R.  Co. 
(Ohio)9  Anu  &  Eng.  R.  R.  Cas.  158,  the  principal 
debtor  had  notice  of  the  garntohment  in  another 
state  and  it  was  held  that  the  garnishee  was  pro- 
tected by  the  order  or  judgment  at  least  where  it 
did  not  appear  that  any  claim  of  exemption  would 
have  been  effectual  if  set  up  by  him. 

In  Morgan  v.  NeviUe,  74  Pa.  62.  it  to  held  that  the 
gamtohee  of  a  nonresident  who  gives  notice  to  hto 
creditor  to  protected  by  the  judgment  in  garnish- 
ment, and  it  to  said  that  he  must  give  saoh  notice 
to  protect  himself. 

In  Pierce  v.  Chicago  &  N.  W.  R.  Co.,  86  Wis.  S88, 
it  to  directly  decided  that  a  judgment  against  a  garw 
ntohee  in  another  state  will  not  protect  him  as 
against  hto  own  creditor  where  the  latter  was  not 
brought  in  and  hto  exemption  not  set  up,  at  least 
where  it  did  not  appear  that  the  exemption  might 
not  have  extoted  under  the  laws  of  the  other  state. 

So  in  Alabama  O.  S.  R.  Co.  v.  Cbumley,  82  AUu 
817,  the  payment  of  a  judgment  against  a  gamtohee 
in  another  state  to  held  not  to  protect  bim  because 
it  was  rendered  without  jurisdiction  where  the  debt 
gamtohed  was  due  to  a  resident  from  a  domestic 
corporation  for  work  in  the  state  although  the  gar- 
ntohment in  the  other  state  was  based  on  an  execu- 
tion on  a  personal  judgment  rendered  on  personal 
service  within  the  state  upon  the  principal  debtor. 

But  the  payment  of  a  judgment  rendered  In  gar- 
ntohment proceedings  to  a  full  defence  to  the  gar- 
ntobee  where  the  debt  gamtohed  was  due  to  a  non- 
resident from  a  corporation  domiciled  within  the 
state  if  he  was  personally  served  within  the  state 
in  the  principal  suit,  although  the  debt  was  due  to 
the  nonresident  at  the  place  of  hto  residence, 
Tennessee,  V.  ft  G.  R.  Co.  v.  Kennedy,  88  Ala.  4<0. 

But  in  another  case  it  to  held  that  a  judgment 
against  a  gamtohee  by  which  the  exemption  of  the 
principal  debtor,  who  is  a  nonresident,  to  defeated, 
will  protect  the  gamtohee  In  paying  it  when  sued 
by  the  principal  debtor  in  the  state  where  the  lat- 
ter resides,  although  In  that  state  the  exemption 
given  by  a  stoter  state  would  be  recognized  instead  of 
being  denied  as  it  was  in  the  state  where  the  judg- 
ment was  rendered.  Chicago,  B.  ft  Q.  B.  Co.  v. 
Moore,  81  Neb.  829. 

It  to'stated  in  a  letter  to  us  from  one  of  the  attor- 
neys for  the  gamtohee  in  the  main  case  that  the 
Mississippi  proceedings  were  held  in  Iowa  to  be  no 
bar  to  the  prosecution  of  the  garnishment  in  that 
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the  sum  disclosed  by  the  garnishee,  in  a  for- 
eign attachment,  as  due  in  tbe  state  of  his  resi- 
dence and  the  residence  of  his  creditor,  is  not 
liable  to  condemnation  in  such  proceediogp? 
In  this  case  the  debt  is  not  within  the  juris- 
diction of  the  foreign  court,  but  here»  at  the 
residence  of  the  creditor,  and  tbe  p\&ce  of  pay- 
ment under  the  control  of  its  creation.  iMtns- 
ville  dt  N,  R,  Co.  v.  J>ooUy,  78  Ala.  624;  iVv* 
V.  LiscoTnbe,  21  Pick.  283;  Lov^oy  ▼.  Albee,  83 
Me.  4U;  Missouri  Pae,  R,  Co,  v.  Sharitt,  43 
Kan.  375;  Drake  v.  Lake  Share  d  M,  8.  R,  Co. 
69  Mich.  168;  Qreen  v.  Farmers  dk  Citizens 
Bank,  25  Conn.  452:  Saioyer  v.  Thompson.  24 
N.  H.  610;  Latcrence  v.  Smith,  45  N.  H.  533, 
86  Am.  Dec.  183;  Reno,  Nonresident,  p.  152 
etseq. 

The  numerous  decisions  which  are  cited  and 
quoted  as  authority  for  the  view  opposed,  be- 

finning  with  the  case  of  Embree  y.  Hanna,  6 
ohns.  101,  and  running  down  as  late  as  the 


case  of  EkiH  Tennessee,  V.  db  Q.  R.  Qo.  y. 
Kennedy,  88  AUi.  462,  will  be  found,  on  criti- 
cal examination,  to  be  in  the  main  not  in  con- 
flict with  our  views  of  the  true  doctrine.  We 
are  not  to  suppose  rashly  that  the  courts  of 
Iowa  will  proceed  to  judgment  against  the  ap- 
pellant, as  garnishee  in  the  attachment  there 
pending,  on  a  full  presentation  of  the  facts  in 
the  case;  but,  if  they  shall,  it  will  be  another 
illustration  of  the  liability  to  hardship,  now 
and  then,  to  litigants,  growing  out  of  conflict 
of  laws  in  different  Jurisdictions.  Better  this 
hardship  to  a  corporation  having  more  than 
one  domicil  than  a  rule  which  would  strip  all 
laborers  and  mechanics  in  railway  employment 
of  the  wise  provisions  of  a  humane  Exemption 
Law,  and, virtually,  largely  abrogate  our  policy 
and  legislation  on  the  subject  of  exemption  to 
heads  of  families  in  railroad  service. 
Affirmed. 


state,  and  that  in  consequence  the  ffamishee  was 
oompeUed  to  pay  tbe  debt  twice.  If  this  is  a-  fact 
It  fitly  illustrates  the  chaotic  condition  of  tbe  law 
on  this  subject,  and  the  possibility  of  such  a  result 
is  clearly  contemplated  by  the  MissisBlppi  court. 
The  true  doctrine  seems  to  us  to  be  that  no  Juris- 
diction can  be  obtained  to  condemn  a  debt  due  to 
a  nonresident  unless  Jurisdiction  of  his  person  is 
obtained;  that  is  tbat  tbe  sittiA  of  the  debt  for  tbe 
purpose  of  garnishment  is  at  the  residence  of  the 
creditor.  To  hold  that  such  slfus  is  with  the  debtor 
seems  against  reason  because  he  has  no  property  in 
the  debt  and  because  it  allows  a  proceeding  to  con- 
demn one*s  property  to  be  prosecuted  without  no- 
tice to  him  or  representation,  by  any  one  who  cares 
for  the  protection  of  his  interests.  Such  a  proceed- 
ing seems  unworthy  to  be  called  due  process  of 
law. 

Duty  of  oamnMhee  to  set  up  exemption  of  principal 

In  two  cases  it  has  been  held  that  a  garnishee 
oould  not  set  up  the  exemption  of  the  principal 
debtor  as  tbat  was  a  personal  privilege  which  no 
one  but  the  debtor  himself  could  claim.  Conley  v. 
Chilcote,  26  Ohio  St.  880;  Osborne  v.  Sohutt,  67  Mo. 
712. 

And  in  other  cases  it  was  held  tbat  a  garnishee 
was  Dot  bound  to  set  up  the  exemption  of  the  prin- 
cipal debtor  under  the  laws  of  another  state  when 
garnished  for  a  debt  due. to  a  nonresident.  Moore 
V.  Chloa«ro,  R.  I.  ft  P.  R.  Go.  48  Iowa,  386;  East  Ten- 
nessee, y.  ft  O.  B.  Co.  y.  Kennedy,  88  Ala.  402. 

At  least  where  the  principal  debtor  has  actual 
knowledge  of  the  garnishment  and  fails  to  make  a 
defense,  although  the  garnishment  is  in  another 
state,  the  garnishee  need  not  set  up  any  exemption 
for  him.  Carson  v.  Memphis  ft  0.  B.  Co.  8  L.  B.  A. 
412,88Tenn.646. 

Or  where  tbe  principal  debtor  makes  his  own  af- 
fidavit claiming  an  exemption  which  is  presented 
by  tbe  attorneys  for  the  garnishee,  the  latter  is  not 
bound  to  set  up  any  defense  for  him.  Chicago,  St. 
L.  ft  P.  £L  Co.  V.  Meyer,  117  Ind.  608. 

But  the  clear  weight  of  authority  permits  a  gar- 
nishee, if  it  does  not  r^Kiuire  him,  to  set  up  such  an 
exemption.  Winterfleld  v.  Milwaukee  ft  St.  P.  B. 
Ck).  29  Wis.  689:  CUirk  v.  Averlll,  81  Vt.  612,  76  Am. 
Dec.  181;  Davenport  v.  Swan,  9  Humph.  186;  Mull 
y.  Jones,  88  Kan.  110. 

Oilier  cases  expressly  hold  that  the  garnishee 
must  set  up  the  exemption  if  he  has  knowledge  of 
It.  Wright  V.  Chicago,  B.  ft  Q.  B.  Co.  19  Neb.  176, 
66  Am.  Rep.  747;  Chicago  ft  A.  R.  Co.  v.  Ragland,  84 
ni.  878;  Smith  v.  Dickson,  68  Iowa,  444;  Terre  Haute 
19  L.  R.  A. 


ft  L  B.  Co.  y.  Baker,  128  Ind.  488;  Turner  v.  Siouz 
City  ft  P.  B.  Go.  19  Neb.  241;  Lock  v.  Johnson,  88 
Me.  464;  Daniels  v.  Marr,  76  Me.  887:  Chicago,  B.  L 
ft  P.  B.  Co.  v.  Mason,  U  DL  App.  626;  Welker  v. 
Hinze,  16  111.  App.  8S6;  Parker  v.  WUson,  (d  Vt.  116. 

At  least  where  the  principal  debtor  la  not  notified 
of  tbe  proceeding.  Pierce  v.  Chicago  ft  N.  W.  B. 
Co.  86  Wis.  288;  Missouri  Pao.  B.  Co.  y.  Wbipsker, 
8  L.B.  A.  881, 77  Tex.  14. 

In  Ohio,  where  it  is  held  that  the  garnishee  can- 
not set  up  the  exemption  of  the  principal  debtor, 
the  latter  is  a  proper  party  in  an  action  against  a 
garnishee  and  may  set  up  the  exemption  for  hlm« 
self.    Chilcote  v.  Conley,  86  Ohio  St.  646. 

And  the  exemption  may  be  set  up  after  Judgment 
against  the  garnishee  at  any  time  before  payment 
of  the  money.  Union  Paa  B.  Go.  v.  Smersh,  29 
Neb.  76L 

Jnfunction  OQaHnA  oamftfiment  im  asMXhetsiuajs^ 

Bven  in  states  where  it  is  held  that  statutory  ex- 
emptions are  Ineffectual  on  garnishment  in  another 
state,  as  well  as  in  other  states,  it  is  held  that  ata  in- 
junction may  be  granted  to  prevent  one  citizen 
from  garnishing  another  by  proceedings  in  another 
state  in  order  to  evade  the  Exemption  Laws  of 
their  own  state.  Teager  v.  Landsley,  68  Iowa,  726; 
Hager  v.  Adams,  70  Iowa,  746;  Keyser  v.  Rice.  47 
Md.  206, 28  Am.  Rep.  448:  Snook  v.  Snetz^,  26  Ohio 
St.  616;  Mumper  v.  Wilson,  72  Iowa,  163;  Wilson  v. 
Joseph,  107  Ind.  480;  Zimmerman  v.  Franke,  84 
Kan.  660. 

• 
AdUm  for  loss  of  exemption  by  garnishment  in 
another  state. 

In  Stark  v.  Bare,  88  Kan.  100,  it  is  decided  that  a 
right  of  action  exists  against  one  who  to  evade  tbe 
Exemption  Laws  of  the  state  brings  garnishment 
proceedings  in  another  state  whereby  a  citizen  is 
deprived  of  his  exemption. 

But  this  doctrine  is  denied  in  Harwell  y.  Sharp,  8 
L.  B.  A.  414,  85  Oa.  124,  where  a  citizen  transfers  bis 
claim  against  another  citizen  to  a  person  in  an  ad- 
Joining  state  who  brings  the  garnishment  procecd- 
incr  with  express  intent  to  evade  the  Exemption 
Laws  of  the  state  where  the  parties  reside. 

And  this  is  held  also  in  Indiana,  even  where  tbe 
statute  makes  it  a  penal  offense  to  transfer  a  claim 
in  this  way  to  evade  the  Exemption  Laws.  Upping-- 
house  V.  Mundel,  108  Ind.  288. 

As  to  statute  forbidding  assignment  to  citizen  of 
another  state  with  intent  to  evade  exemption  of 
earnings,  see  also  Sweeney  v.  Hunter,  14  L.  B.  A* 
591, 146  Pa.  868.  B.  A.  B. 


Bee  also  22  L.  R.  A.  732. 
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Ifo  taxes  or  expenses  of  the  trust  eaa  be 
cluurged  a^^iiinst  the  Ineome  of  a 
eertain  sum  g^ven  to  a  legatee  for  life 

'^  be  used  and  enjoyed  hy  ber  as  her  absolute 
property"  at  least  so  long  as  the  estate  is  not 
olosed  but  remains  In  the  hands  of  an  adminis- 
trator* 

(Vebmary  17, 180a) 

APPEAL  by  plaintiff  from  a  judgmeDtof 
the  Circuit  Court  for  Favette  County  con- 
Btruing  a  provision  of  the  will  of  complainant's 
testator  proyiding  a  trust  fund  tbe  income  of 
"whidi  should  be  paid  over  to  defendant  Jose- 
phine, so  as  to  compel  the  payment  of  the 
taxes  and  expenses  of  administration  out  of  the 
«m9iM  of  tbe  estate.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Metan,  Conner  A  Frost  for  appellant. 

Meun.  Little  A  McKee  for  appellee. 

McCabe»  J.,  delivered  tbe  opinion  of  the 
court: 

This  was  a  suit  brought  by  the  appellant,  as 
administrator  de  bonis  nan  with  the  will  an- 
nexed of  Christian  Beck,  deceased,  against 
Martin  J.  Beck,  Mary  Josephine  Beck,  and 
Josephine  White,  formerly  Beck,  his  sole 
legatees,  to  secure  a  judicial  construction  of 
the  last  will  of  said  Christian  Beck,  deceased, 
by  tbe  circuit  court,  upon  certain  disputed 
points.  At  the  request  of  the  appellant  the 
circuit  court  made  a  special  finding  of  the  facts, 
upon  which  it  stated  certain  conclusions  of  law, 
to  which  appellant  excepted.  Judgment  on 
the  special  finding  pursuant  to  the  conclusions 
of  law,  in  favor  of  appellees.  Appellant  as- 
sies for  error  here  that  the  circuit  court 
erred  in  its  conclusions  of  law.  The  contro- 
versy is  whether  the  administrator,  out  of 
assets  in  his  hands,  belonging  in  the  estate,  is 
to  pay  tbe  taxes  assessed  on  a  certain  $3,000, 
and  costs  of  managing  tbe  same,  which  by  the 
provisions  of  tbe  will,  is  loaned  out  on  mort- 
gage security  by  the  administrator,  and  the 
interest  is  directed  by  said  will  to  be  paid 
semi-annually  to  appellee  Josephine  White, 
formerly  Beck,  during  ber  life,  oris  to  be  paid 
by  him  out  of  tbe  interest  before  it  is  paid 
over  to  her.  The  administrator  contends 
that  it  is  to  be  paid  out  of  such  interest,  while 
the  appellee  Josephine  contends  that  it  is  not 
so  to  be  paid,  but  is  to  be  paid  out  of  tbe  resid- 
uum in  bis  hands. 

Tbe  materia]  facts  found  are  that  the  testator 

died  on  the day  of ,  1876,  leaving 

a  last  will,  which  was  probated  on  August  — , 
1876,  the  material  parts  of  which  are  as  follows: 
Item  8:  "It  is  my  will,  and  I  hereby  direct 
my  executor,  as  soon  after  the  payment  of 


debts  and  funeral  expenses  as  three  thousand 
dollars  may  be  realized  from  my  estate,  to 
loan  said  sum  of  three  thousand  dollars  for  the 
benefit  of  my  sister  Josephine  Beck  during 
her  natural  life,  said  loan  to  be  well  secured 
by  mortgage  on  real  estate,  with  interest  at 
the  best  rate  that  can  be  obtained,  payable 
semi-annually,  if  practicable,  said  interest  to  be 
paid  over  to  my  said  sister  Josephine  as  soon 
as  collected,  to  be  used  and  enjoyed  by  her 
as  her  absolute  property.  At  the  death  of 
my  said  sister  the  said  sum  of  $8,000,  with  any 
interest  not  due  or  paid  over  to  her  as  afore- 
said, shall  remain  in  my  estate  for  distribution 
as  hereinafter  stated."  The  residue  is  given  to 
his  wife  and  daughter  in  equal  shares,  provided 
his  daughter,  Mary  Josephine,  should  die  with- 
out issue  before  reaching  twenty-one  years  of 
age,  then  one  third  of  the  residue  goes  to  tbia 
sister  Josephine  and  two  thirds  to  bis  wife;  in 
that  event,  the  payment  of  the  interest  on  the 
$8,000  to  cease,  and  "said  $8,000  shaU  be  dis- 
tributed as  a  part  of  my  estate."  It  is  further 
found  that  appellant,  as  administrator  de  bonis 
non  with  the  will  annexed  of  testator,  had  at 
the  commencement  of  this  action,  and  still  has, 
in  his  hands  gross  interest  earned  upon  the 
$8,000  to  tbe  amount  of  $210,  and  that  there 
were  then,  and  still  are,  due  taxes  for  state, 
county  and  city  purposes,  accrued  and  unpaid, 
on  account  of  said  $8,000,  tbe  sum  of  $58.50, 
and  that  there  were,  and  still  are,  expenses  ac- 
crued and  unpaid  for  managing  said  trust  since 
the  8th  day  of  October.  1889,  to  the  amount 
of  $20,  and  that  said  fund  has  been  assigned 
for  more  than  ten  years,  and  that  there  are 
sufficient  funds  now  in  plaintiff's  hands  of  tbe 
residuum  of  the  estate  of  the  testator  to  pay 
said  taxes  and  the  expenses  of  administering 
and  managing  said  trust  fund,  and  that  the  de- 
fendants hereto  are  the  legatees  under  said  will, 
said  Josephine  Beck  being  now  Josephine 
White.  And  as  conclusions  of  law  upon 
these  facts  the  court  stated  "that  tbe  gross 
interest  earnings  on  said  three  thousand  dol- 
lars trust  fund  should  be  paid  to  said  defend- 
ant Josephine  White,  and  that  no  part  of 
tbe  said  interest  should  be  used  to  pay  taxes 
on  or  expenses  of  managing  said  trust  fund, 
but  that  such  taxes  and  expenses  should  be 
paid  out  of  other  assets  in  tbe  hands  of  said 
administrator." 

8o  far  as  we  are  advised,  the  question  here 
Involved  has  never  been  passed  upon  by  this 
court.  Chrvav.  Oorya,  119  Ind.  598,  does  not 
decide  and  does  not  involve  the  question.  And 
it  is  difficult,  if  not  impossible,  to  reconcile  the 
adjudicated  cases  by  courts  of  last  resort  out- 
side of  this  state  upon  the  question.  Appel- 
lant has  cited  and  relies  upon  Spangler  v. 
York  County,  18  Pa.  322;  Whition  v.  WhiUon, 
58  N.  Y.  479;  Lawrence  v.  Hciden,  8  Bradf. 
142;  Pinckney  v.  Pinckney,  1  Bradf.  269;  8ton$ 
V.  LittUneld,  151  Mass.  485.  The  rule  seems 
to  be  well  settled  that  a  tenant  for  life  of  real 
estate  is  compelled  to  pay  taxes,  interest  on  in- 


Noes.— The  very  interesting  question  presented  i  irenerally  arisen  under  express  provisions  as  to 
In  the  above  case  has  not  often  arisen  In  this   freedom  from  legacy  duty  or  similar  clausesu 
country,  and  in  Bngland  alndred  questions  have  I 
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cumbrances,  and  expense  of  repairs  out  of  the 
rents  and  profits,  even  though  the  life  estate  is 
created  by  a  wiU,  unless  the  language  of  the 
vil]  is  so  explicit  as  to  require  these  burdens, 
or  some  part  of  them,  to  be  paid  out  of  the 
€orpui  of  the  estate.  Some  courts  have  applied 
the  same  rule  indiscriminately  to  bequests  of 
money.  The  same  reasons  for  the  rule  do  not 
always  exist  as  to  a  life  interest  in  personalty 
that  do  in  a  life  estate  in  real  estate.  It  often 
happens  that  there  is  no  other  source  from 
vhicb  taxes  can  be  drawn  in  a  life  estate  in 
real  estate  than  the  rents  and  profits,  unless  the 
fee  is  exposed  to  sale  to  pay  taxes;  and  that 
would  defeat  the  object  of  the  devise,  both 
as  to  the  life  tenant  and  the  remainderman. 
In  Whition  v.  Whitson,  mipra,  the  language 
of  the  will  was:  "I  give  and  bequeath  to 
my  beloved  wife,  Eliza  C.  Whitson,  the  life 
use  of  the  sum  of  $10,000  directing  my  ex- 
ecutors to  semiannually  pav  to  her  the  law- 
ful interest  of  said  sum  of  $10,000  from  the 
day  or  date  of  my  death,  and  after  the  decease 
of  my  widow  this  $10,000  to  descend  and  pass 
to  any  heir  or  heirs  my^  said  wife  shall  have  by 
me,  and,  if  no  such  heir  or  heirs,  I  hereby  be- 
queath the  same  to  my  son,  Oliver  Whitson. 
with  all  other  rest,  residue,  and  remainder  of 
my  estate,  excepting  the  sum  of  $1,000  I  give 
and  bequeath  to  my  daughter,  Mary  Yander- 
veer."  The  court  says:  **That  the  fund 
invested  would  be  subject  to  taxation  was  not 
probably  thought  of  by  the  testator.  Had  it 
been,  and  had  he  designed  that  the  taxation 
should  be  paid  from  the  interest,  he  would 
have  so  declared.  Not  having  done  so,  the  law 
provides  that  they  shall  be  paid  from  the  in- 
come." What  law  it  was  that  so  provided, 
whether  statutory  or  common  law,  the  court  of 
appeals  does  not  state.  Nor  does  it  cite  the 
two  cases  in  the  surrogate  court  of  the  countv 
of  New  York,  rei>orted  in  1  and  8  Bradford, 
above  referred  to.  Laiorenee  v.  Bolden,  8 
Bradf.  142,  was  a  life  estate  in  real  estate. 
Pincknep  v.  Pinckney,  1  Bradf.  269,  was  a  case 
that  included  both  a  life  estate  in  real  estate 
and  the  income  of  certain  monev  invested  on 
bond  and  mortgage.  One  point  decided  by  the 
Court  of  Appeals  of  New  York  in  Whitwn  v. 
WMtmrn,  tupra,  we  are  inclined  to  follow,  and 
that  is,  thai  the  fund  invested  or  to  be  invested 
in  this  case  would  be  subject  to  taxation  was  not 
probably  thought  of  by  the  testator,  Christian 
Beck.  Had  it  been,  and  had  he  designed  that 
the  taxes  and  expenses,  etc. ,  should  be  paid 
from  the  interest,  he  would  have  so  declared. 
Not  having  done  so,  the  law  must  determine 
whether  such  payment  must  be  made  from  the 
income  or  from  the  general  funds  in  the  hands 
of  the  administrator.  At  the  time  this  suit 
was  brought  the  Tax  Law  of  1881  was  in  force. 
Rev.  Stat.  1881.  p.  1304,  §  6448,  reads  as  fol- 
lows: "It  shall  be  the  duty  of  every  adminis- 
trator, executor,  guardian,  receiver,  trustee,  or 
the  person  having  the  property  of  any  dece- 
dent, infant,  idiot,  or  insane  person  in  charge, 
to  pav  the  taxes  due  upon  the  property  of  such 
decedent,  ward,  or  party.  In  case  of  neglect 
to  pay  any  installment  of  taxes  when  due, 
when  there  is  enough  money  on  hand  to 
pay  the  same^  the  county  treasurer  shall 
present  to  the  circuit  or  other  proper  court 
of  the  county,  at  its   next  term  thereafter, 
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a  brief  statement  in  writing,  signed  by  him  as 
such  county  treasurer,  setting  forth  the  facts  and 
amount  of  such  delinquency:  and  such  court 
shall  at  once  issue  an  order  directed  to  such 
delinquent,  commanding  him  to  show  cause 
within  five  days  then^aiter  why  such  taxes, 
penalty,  and  costs  should  not  be  paid;  and, 
upon  failure  to  show  good  and  sufficient  cause 
for  such  nonpayment,  the  court  shall  order 
him  to  pay  such  taxes  out  of  the  assets  in  his 
hands  belonging  to  the  estate  of  said  decedent, 
ward,  or  other  person."  It  will  be  observed 
that  this  section  made  it  the  duty  of  "an  admin- 
istrator, .  .  .  trustee,  or  other  person  having 
the  property  of  any  decedent,  infant,  idiot  or 
insane  person  in  charge,  to  pay  the  taxes  due 
upon  the  property  of  such  decedent,  ward,  or 
party."  Then  it  was  taxes  upon  the  property 
of  the  ward  or  party — ^thatis,  property  belong- 
ing to  the  administrator  as  such,  or  to  the  wara 
or  party— that  this  section  requires  the  admin- 
istrator, executor,  guardian,  receiver,  trustee, 
etc.,  to  pay.  Treating  the  administrator  here 
as  a  trustee  to  collect  and  pay  over  to  Jose- 
phine White  the  interest  or  income  on  the 
$8,000.  yet  it  is  not  taxes  on  that  income  that 
is  in  controversy  in  this  suit,  but  it  is  taxes 
levied  and  assessed  on  the  principal  the  $8,000 
loaned  on  mortga^  security  by  the  adminis- 
trator under  the  directions  of  tne  testator  in 
his  will.  The  question,  then,  arises  under  this 
statute,  To  whom  does  this  $8,000  belong?  If 
to  Josephine  White,  then  this  statute  required 
the  administrator  "  to  pay  the  taxes  out  of  the 
assets  in  his  hands  belonging  to  her."  We 
must  consult  the  will  to  determine  to  whom 
the  $8,000  belongs.  The  same  item  of  the 
will  which  vests  the  interest  of  this  $8,000  in 
Josephine  White  during  her  life  provides  that 
'*  at  her  death  said  $3,000,  with  any  interest 
not  due  or  paid  over  to  her,  shall  remain  in  my 
estate  for  distribution  as  hereinafter  stated. 
In  item  4  it  is  also  stated  that  "said  $3,000 
shall  be  distributed  as  a  part  of  my  estate." 
So  that  the  scheme  of  the  will  retains  the 
$8,000  as  a  part  of  the  estate  of  the  testator 
falling  into  the  residuum  for  final  distribution. 
The  title  to  this  $8,000,  therefore,  by  the  terms 
of  the  will,  vests  in  the  administrator  as  such, 
and  docs  not  vest  in  Josephine  White.  We 
therefore  conclude  that  the  taxes  here  in  ques- 
tion "  were  not  due  upon  the  property  of  Jo- 
sephine White,"  but  were  due  upon  the  prop- 
erty belonging  to  the  estate  of  the  testator,  and 
therefore  this  statute  made  it  the  duty  of  the 
'*  administrator  to  pay  such  taxes  out  of  the 
assets  in  his  hands  belonging  to  the  estate  of 
said  decedent."  It  follows  that,  inasmuch  as 
there  was  no  direction  in  the  will  concerning 
the  payment  of  these  taxes,  and  as  the  pay- 
ment of  taxes  ia  a  duly  wholly  of  statutory 
creation,  the  burden  thereof  must  rest  where 
the  Legislature  has  placed  it,  whatever  the  rule 
might  be  in  the  absence  of  any  specific  direc- 
tion in  the  will  or  by  statute. 

In  the  case  of  Spangkr  y.  York  County^ 
supra,  the  Supreme  Court  of  Pennsylvania 
placed  much  stress  upon  the  fact  that  the  tax 
law  of  that  state,  as  well  as  the  will,  were 
both  silent  as  to  who  should  pay  the  tax. 
Speaking  of  the  statute  that  court  said  :  "  It 
taxes  the  fund,  but  does  not  expressly  say  who 
shall  pay  the  assessment.    .  •  •    Where  the 
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']aw  levying  the  impost  employs  no  distinct 
language  on  the  subject,  the  present  beneficiary 
is  liable  by  Inevitable  implication,  if  the  law 
contains  nothing  repugnant  to  such  liability. 
...  All  our  tax  laws,  without  exception,  so 
far  as  I  am  informed,  recognize  the  personal 
amenability  of  the  immediate  beneficiary,  and 
I  think  it  is  particularly  obseryable  in  the  Act 
of  1846.  Under  prior  statutes,  money  invested 
for  the  use  of  one,  and  not  the  owner  of  the 
fond,  would,  as  already  intimated,  not  be  sub- 
lect  to  taxation  ;  and  it  is  only  made  so  by  the 
last  act  in  reference  to  and  connection  with  the 
interest  aocruinff  on  it."  This  is  one  of  the 
main  cases  relied  on  by  appellant  In  Hoi- 
tamhe  v.  Haieombe^  29  K.  J.  £q.  599,  600,  an- 
other one  of  the  main  cases  relied  on  by  ap- 
Jellant,  the  court  of  errors  and  appeals  of  New 
ersey  said :  "  The  law  is  express  that  the 
whole  fund  must  be  assessed  in  their  [execu- 
tors'] hands.  It  cannot  escape.  But  it  is  si- 
lent as  to  the  way  in  which  the  tax  shall  be 
fMid, — whether  out  of  the  fund  itself,  or  out 
of  the  annual  interest.  In  the  absence  of  stat- 
utory direction,  this  question  must  be  settled 
upon  general  principles."  The  court  goes  on 
then  to  liken  it  to  a  tenant  for  life  of  land 
whose  duty  it  is  to  pay  taxes  and  rates,  arriv- 
ing at  the  conclusion  that  the  same  rule  should 
be  applied  to  an  investment  by  an  executor 
under  the  directions  of  a  will  for  the  benefit  of 
another  for  life.  It  is  obvious  these  cases,  w heth- 
er  right  or  wrong  in  the  general  principle  an- 
nounced by  them,  can  have  no  controlhng  in- 
fluence in  the  decision  of  this  case,  because  our 
statute  differs  so  widely  from  those  involved 
there.  Sttme  v.  LiUkfield,  supra^  is  not  re- 
ported fully  enough  to  determine  whether  it  is 
in  point  or  not  On  the  other  hsnd,  the  rule 
has  been  adopted  by  some  of  the  states,  and  in 
England,  that  the  income  in  a  case  of  this 
kind  cannot  be  applied  to  the  payment  of 
taxes  and  expenses.  It  was  said  by  the  Su- 
preme Court  of  Vermont,  in  a  case  very  much 
like  this,  that  "  we  think  it  was  very  clear  that 
it  was  the  intention  of  tho  testator,  by  the 
provision  for  his  wife,  above  quoted  in  full,  to 
give  her  the  whole  of  the  interest  and  income 
of  the  $6,000  during  her  life  for  her  support, 
without  deduction  for  taxes  or  expenses.  The 
lan^age  of  the  provision  imports  this,  and 
such  construction  is  strongly  aided  by  the  oth- 
er provisions  alluded  lo.  and  by  the  circum- 
stances of  his  estate  and  condition."  The  lan- 
guage of  the  will  in  that  case  was :  '*I  also 
give  and  bequeath  to  my  said  wife,  the  whole 
mterest  and  income  of  $6,000,  to  be  paid  to 
her  each  and  every  year  during  her  life,  the 
first  payment  to  be  made  at  the  close  of  one 
year  after  my  decease,  and  so  on  annually 
thereafter  as  long  as  she  shall  live."  Be  Ousn- 
ing'i  Will,  58  Yt  898.  And  in  another  case, 
where  the  bequest  was  to  a  daughter,  of  '*  the 
interest  of  $50,000  from  the  time  of  my  de- 
-ctsae,  during  her  natural  life,  and  at  her  de- 
•cease  the  principal  to  be  divided  equally  among 
her  children,"  the  supreme  court  of  Massachu- 
aetts  said :  "  We  are  of  opinion,  that  in 
providing  for  this  daughter  the  testator  in  tend- 
ed to  give  her  a  legacy,  consisting  of  an  an- 
nual sum  during  her  life,  and  to  give  to  her 
<;hildren  a  legacy  of  $50,000,  payable  on  the 
^eath  of  their  mother ;  and  these  bequests  were 
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absolute  and  not  dependent  on  any  con- 
tingency. .  .  .  The  statute  requires  that  the 
tax  be  imposed  on  the  '  capital  or  principial 
sum,  and  not  upon  any  annual  or  other  income* 
Kow,  we  think  here  was  no  '  capital  or  princi- 
pal sum'  owned  legally  or  equitably,  or  held  in 
trust,  or  otherwise  for  the  plaintiff  or  his  wife. 
.  .  .  It  has  been  strenuously  contended  by  the 
defendant's  counsel,  that  unless  the  plaintiff  is 
liable  to  this  tax,  here  will  be  a  large  amount 
of  property  not  subject  to  taxation.  And  as 
it  is  the  intention  of  the  Legislature  to  tax  all 
property,  we  have  been  ureed  to  give  Uiis  tax  Act 
such  a  construction  as  vml  Include  this  par- 
ticular fund.  .  .  .  This  argument  is  found- 
ed upon  the  assumption,  that  here  is  a  distinct 
sum  set  apart  for  a  specific  purpose  and  which 
canbe  taxed  to  no  person  except  the  plaintiff. 
But  we  think  the  assumption  is  not  supported, 
and  that  this  fond  is  as  much  liable  to  taxa- 
tion as  any  other  property  in  the  hands  of  the 
executors."  The  court  held  the  income  not 
liable  for  the  taxes,  dioett  v.  Boston,  IS  Pick. 
128.  In  a  late  English  case,  "  a  testator,  by 
will,  gave  his  residuary  personal  estate  and 
effects  to  trustees,  upon  trust  to  convert  the 
same,  and  invest  the  proceeds  of  sale  as  there- 
in mentioned,  with  power,  in  their  absolute 
discretion,  to  retain  any  existing  securities  or 
property,  at  the  time  of  his  death  unconverted, 
for  such  period  as  they  should  think  fit ;  and 
declared  that  his  trustees  should  stand  possessed 
of  the  '  securities  for  the  time  constituting  or 
representing  the  residuary  personal  estate  and 
effects  hereinbefore  bequeathed,  and  the  in- 
come thereof  in  trust  to  pay  the  income  to 
certain  tenants  for  life,  with  remainders  over. 
At  the  testator's  death  part  of  his  personal  es- 
tate consisted  of  Amencan  railroad  bonds,  re- 
payable at  par  at  a  fixed  date,  but  bearing  a 
biffh  rate  of  interest,  and  commanding  a  con- 
siderable premium  in  the  market  These  were 
not  authorized  investments  by  the  investment 
clause,  but  had  been  retained  unconverted  by 
the  trustees  under  the  power  to  retain  existiog 
securities.  Held  that  the  tenants  for  life  were 
entitled  to  the  net  income  of  the  unconverted 
property.  Wood  v.  Tlumas,  L.  R.  [1891]  8 
Ch.  Div.  482. 

We  are  inclined  to  adopt  the  line  of  authori- 
ties last  above  quoted  as  applied  to  the  facts  of 
the  case  now  before  us.  There  is  still  another 
reason  why  the  taxes  or  expenses  in  question 
cannot  be  paid  out  of  the  interest  or  income, 
and  that  is  grounded  on  the  language  of  the 
will,  independent  of  the  tax  law  in  force  when 
this  action  was  brought.  That  language  is : 
"  Baid  interest  to  be  paid  over  to  my  said  sis- 
ter, Josephine,  as  soon  as  collected, 'to  be  used 
and  enjoyed  by  her  as  her  absolute  property." 
Every  word  in  a  will  ought  to  be  given  some 
meaning,  and  that  meaning  ought  to  be  the 
common  and  ordinary  meaning  of  the  word. 
8taU  v.  Joyce,  48  Ind.  810.  The  word  "  ab- 
solute" is  defined  hj  Webster  to  mean  (1) 
''loosed  from  any  limitation  or  condition  ;  un- 
controlled ;  unrestricted ;  unconditional ;"  (2) 
"  complete  in  itself ;  perfect ;  consummate ; 
faultless."  Then  the  testator  has  said  interest 
shall  be  her  property,  to  enjoy  uncondition- 
ally, perfectly,  unrestrictedly,  loosed  from  any 
limitation  or  condition  whatever.  It  must  be 
conceded  that  no  one  can  own  property  soper* 
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fectly  and  anconditionally  as  to  free  tbe  same 
from  the  payment  of  taxes  assessed  thereon. 
And  the  fact  that  property  is  subject  to  taxa- 
tion, and  liable  to  be  sold  away  from  the  own- 
er to  pay  such  taxes  as  are  levied  and  assessed 
thereon,  does  not  make  the  title  of  tbe  owner 
any  less  absolute,  perfect,  unconditional,  or 
unrestricted ;  but.  If  one's  property  is  made 
subject  to  the  payment  of  taxes  levied  and  as- 
sessed on  some  other  person's  property,  that 
would  make  such  one's  title  to  his  property 
imperfect,  conditional,  subject  to  a  limitation 
ana  restriction,  incomplete,  faulty,  not  abso- 
lute, and  not  consummate :  and  that  is  the 
condition  to  which  appellant's  contention 
would  subject  Josephine  White's  title  to  tbe 
bequest  in  her  brother's  will.  The  contention 
U  that  it  is  liable  for  the  payment  of  taxes  not ' 


upon  itself,  but  upon  property  from  which  !t 
springs,  and  belonging  to  somebody  ehe.  In- 
dependent of  the  statute,  we  think  it  quite 
clear  the  legal  effect  of  tbe  language  employed 
in  the  will  is  to  vest  the  title  to  the  interest  on 
the  $8,000  in  the  legatee  Josephine  While  so 
completely  and  perfectly  as  to  leave  it  free 
from  the  burden  of  paving  the  taxes  levied 
and  assessed  on  tbe  $3,02K),  or  the  expenses  of 
managing  said  principal  sum.  It  follows  that 
the  circuit  court  did  not  err  in  its  conclusiona 
of  law.  But  under  tbe  facts  in  this  case  we 
apply  this  doctrine,  and  do  not  wish  to  be 
understood  as  deciding  what  should  be  tbe 
rule  if  the  estate  were  closed,  and  a  special 
trustee  were  in  charge  of  the  fund. 
The  judgment  is  afflrmetU 


OHIO  SUPREME  COURT. 


HAMILTOr   COUNTY    COMMISSION- 
ERS, Plffs.  in  Err,^ 

RASCHE  BROTHERS. 


(.. 


.Ohio.. 


-) 


n.  TlieAeteiitiUed''AnActtoProTide 
for  Beftaadlnif  of  Taxes  erroneoiuly 
Paid  under  Section  8748*  Bevieed 
Statatee  of  Ohio*  in  Counties  Containing  a 
City  of  the  B^rst  Grade  of  the  First  Class,** 
passed  April  10, 1800,  (87  Ohio  Laws,  212,)  in  so  far 
as  it  imposes  an  obBffatlon  on  the  county  of 
Hamilton  on  aocoimt  of  past  traosaotions,  is  ret- 
roaotive,  and  In  oonflictwlth  seotijn  28of  ar^ 
tide  2  of  the  Oonstitation  of  this  state. 

8.  The  enhdeet  of  the  Act  is  in  no  re- 
■peet  local*  but  is  of  general  interest  to  all 
the  inhabitants  of  this  state,  and  speoial  loglsla* 
tioQ  thereon  is  prohibited  by  seotion  28,  article 
2,  of  the  Constitution  of  this  state,  which  re- 
quires all  laws  of  a  general  nature  to  have  ^'a 
uniform  operation  throughout  the  state.** 

(January  2A,  IfiOB.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  atflrroing  a 
judgment  of  the  Court  of  Common  Pleas  in 
favor  of  plaintiffs  in  an  action  brought  to  re- 
cover bacK  certain  taxes  which  were  alleged  to 
have  been  illegally  assessed  and  to  have  been 
paid  by  plaintiffs.    Reverted, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Spieg^el  A  Bromwell,  Oounip 
Bolicitors,  for  plaintiffs  in  error. 

'^Headnotes  by  the  Coubt: 


Messrs.  Reemelltf  A  Reemelln,  Smith 
A  Martin,  and  Forakert  Black  A  Bos> 
worth  for  defendants  in  error. 

Bradbury,  J,,  delivered  the  opinion  of  the 
court: 

The  defendants  in  error  were  tanners,  en- 
^ged  in  the  city  of  Cincinnati  in  manufactur- 
mg  leather  from  the  skins  of  animals.  In  the 
years  1875.  1876,  1877,  and  1878  the  auditor  of 
state  provided  blank  forms,  to  be  used  by  the 
assessors  in  the  several  townships  and  wards  of 
the  municipalities  of  the  state,  to  secure  a  uni- 
form listing  for  those  years  of  the  personal 
property  within  the  state  subject  to  taxation, 
and  upon  this  form  promulgated  certain  in- 
structions to  aid  tbe  assessing  officers  and  prop- 
erty owners  to  determine  what  property  should 
be  listed,  and  the  proper  method  of  listing  it. 
This  form,  with  the  instructions  printed  upon 
it,  was  provided  and  furnished  to  the  county 
auditors  of  the  several  counties  throughout  the 
state.  Among  the  instructions  thus  given  by 
the  auditor  of  state  was  the  following:  ''Man- 
ufacturers must  include  the  average  value  of 
raw  materials  used  and  on  hand  in  the  m&nu> 
factured  and  unmanufactured  articles."  Pur- 
suant to  these  instructions,  the  defendants,  ia 
the  years  above  named,  listed  not  merely  the 
average  monthly  value  of  the  raw  material 
''purchased,  received,  or  otherwise  held,"  to- 
be  used  in  manufacturing,  but  included  also 
the  average  value  of  the  raw  material  in  manu- 
factured articles  on  hand  or  in  process  of  being 
manufactured.  The  defendants  in  error  In 
the  original  action  sought  to  recover  the  taxea 


Nora— On  the  subject  of  local  or  special  legisla- 
tion, see  Ayars's  App.  2  Jk  B.  A.  677,  and  note,  \2Si 
Pa.  266;  Re  Washington  Street,  7  L.  R.  A.  198,  and 
tiote,  182  Pa.  267.  See  also  other  cases  in  this  series 
In  which  the  question  Is  involved,  viz.:  State  v. 
Gloucester  County  Circuit  Judge,  IL.  B.  A  86, 60 
N.  J.  L.  686;  Ferris  v.  V anier,  8  L.  a  A.  718, 6  Dak. 
186;  King  v.  State,  8  L.  R.  A.  210,  87  Tenn.  904; 
Land,  Log  ft  Lumber  Co.  v.  Brown,  8  L.  R.  A.  472, 
78  Wis.  2M:  Rlchman  v.  Muscatine  County  Suprs. 
4  L.  B.  A.  446, 77  Towa,  618;  Beld  v.  Bmoulter,  6  L.  R. 
A.  517, 128  Pa.  824;  State  v.  Somers  Point,  6  L.  B.  A. 
67,52N.J.L.82;LodlTwp.v.6tate,6L.  B.A.66, 
lUL.  R.  A. 


61  N.  J.  L.  402;  People  v.  Londoner,  6  L.  R.  A.  444» 
18  Colo.  808;  Datz  v.  Cleveland,  7  L.  B.  A.  481,  62  N. 
J.  L.  188;  West  Chicago  Park  Comrs.  v.  McMullen* 
10  L.  B.  A.  215.  184  HI.  170;  State  v.  Newark,  10  L.  B. 
A.  700. 58  N.  J.  L.  4;  Lankford  v.  Somerset  County* 
11 L.  B.  A  491,  78  Md.  106;  State  v.  Toledo,  11 L.  B. 
A  728,48  Ohio  St.  — ;  Gllson  v.  Bush  County 
Comrs.  U  L.  B.  A  886, 128  Ind.  65;  Cook  v.  State,  1» 
L.B.A.183,00Tenn.4ar. 

As  to  the  necessity  of  general  statutes  when  ap- 
plicable, see  noU  to  State  v*  Kolsem  (ind.)  14  L.  & 
A*  668b 


See  also  24  L.  R.  A.  387. 
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that  they  had  paid  npon  the  raw  material  that 
was  in  the  manufactured  and  partly  m&nafac 
tared  articles  on  hand.  These  taxes  were  all 
paid,  and  all  hut  the  assessments,  except  that 
of  1875,  were  made  after  it  had  heen  held  by 
the  supreme  court  commission  that  raw  mate- 
lial  in  manufactured  and  partly  manufactured 
articles  was  not  taxable.  Seoaitim  y.  Ohio 
Oandle  Co.  d7  Ohio  St.  459.  In  1881  the  de- 
fendants in  error,  and  a  number  of  others  in 
like  situation,  including  Eckstein.  Hill  &  Co., 
manufacturers  of  white  lead,  etc. ,  filed  claims 
with  the  connty  auditor  of  Hamilton  county 
for  the  ref  under  of  the  taxes  thus  paid  by  them 
respectively.  Payment  being  refused,  Eck- 
stein, Hill  &  Co.  brouffht  an  action  In  the  court 
of  common  pleas  of  Hamilton  county  against 
the  county  commissiooers  of  that  county  to  en- 
force their  daim.  They  preyailed  in  that 
court,  whereupon  the  county  commissioners 
instituted  proceediugs  in.  the  district  court  of 
Hamilton  county  to  reyerse  the  judgment  of 
the  court  of  common  pleas.  The  di&trict  court 
reversed  the  Judgment  of  the  court  of  com- 
mon pleas  upon  the  ground  that  in  law  there 
was  no  right  of  recoyery,  {Gammtittoners  y. 
£kkHHn,  4.  Cin.  Law  Bull.  089,)  which  Judg- 
ment of  the  district  court  was  afterwards  af- 
firmed by  this  court.  In  the  year  1890,  after 
these  adyerse  decisions  had  been  made,  and  re- 
lief denied  to  parties  situated  like  the  defend- 
ants in  error,  the  General  Assembly  passed  the 
following  Act,  (87  Ohio  Laws,  212:)  "That 
if  in  any  county  containing  a  city  of  the  first 
grade  of  the  first  class  the  county  or  state  au- 
aitor  has  sent  by  any  assessor  to  any  person, 
firm,  or  corporation  a  blank  upon  which  to 
return  proc^rty  for  taxation,  under  section 
2742  of  the  Keyised  Statutes  of  Ohio,  with  in- 
structions in  said  blank  showing  and  directing 
such  persons,  firm,  or  corporation  how  the  said 
returns  should  be  made  of  such  property  for 
taxation,  which  instructions  haye  been  errone- 
ous and  contrary  to  the  said  section  2742,  and 
such  person,  firm,  or  corporation  has  made 
return  in  accordance  with  such  erroneous 
instructions,  and  by  reason  of  following 
said  erroneous  instructions  said  person,  firm 
or  corporation  has  returned  for  taxation, 
and  paid  taxes  upon,  property  which,  un- 
der the  said  section  2742,  should  not  haye 
been  listed,  such  listing  and  payment  shall 
be  held  to  be  inyoluntary,  ana  the  court 
of  common  pleas  of  said  county,  in  an  action 
brought  by  any  such  person,  firm,  or  corpora- 
tion against  the  county  commissioners  of  said 
county,  and  upon  lawful  proof  of  any  such  in- 
voluntary payment,  shall  render  Judgment  for 
the  recovery  of  the  amount  of  said  payment, 
but  without  interest  or  costs;  and  thereupon 
such  county  commissioners  shall  cause  the 
same  to  be  paid  out  of  any  unexpended  funds 
belonging  to  said  county  m  the  county  treas- 
ury, provided,  however,  that  no  taxes  so  er- 
roneously paid  shall  be  so  sued  for  and  re- 
funded by  said  county  commissioners  unless  a 
claim  in  writing,  duly  verified  by  such  per- 
son, firm,  or  corporation,  has  been  filed  and 
presented  therefor  with  the  county  auditor  of 
such  county  within  six  years  from  the  time  of 
payment  of  such  erroneous  taxes."  Upon  this 
statute  the  defendants  in  error  predicated  their 
right  to  recover.  The  plaintiffs  in  error  as- 
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sail  its  constitutionality  upon  three  distinct 
grounds,  only  two  of  which  we  think  it  nec- 
essary to  consider,— (1)  its  retroactive  charac- 
ter and  effect,  and  (2)  that  it  is  special  legisla- 
tion on  a  subject  of  a  general  nature. 

However  steadily  we  may  keep  in  mind  the 
general  rule  that  statutes  should  be  construed 
to  operate  prospectively  only, when  susceptible 
of  that  construction,  there  still  remains  little, 
if  any,  doubt  that  the  Legislature  intended  the 
above-quoted  statute  to  operate  retrospectively; 
and  it  is  only  little  less  certain  that  the  object 
was  to  vitalize  the  claims  of  the  defendants  in 
error,  and  of  others  in  Hamilton  county  in  like 
situation.  At  least  the  language  of  the  statute 
is  explicible  upon  no  other  hypothesis  than  that 
it  was  intended  to  operate  upon  past  transac- 
tions. The  only  doubt  in  this  respect  is  whether 
its  operation  should  not  be  limited  to  past  events, 
and  its  prospective  operation  denied  altogether. 
The  words  of  the  statute  uniformly  refer  to  the 
past  in  prescribing  the  circumstances  that  are 
to  set  it  in  operation.  The  language  is:  "If 
any  .  .  .  auditor  'has  sent*  a  blank  with 
instructions,  which  instructions  'have  been* 
erroneous,  and  a  return  *has  been  made'  ac- 
cordingly," etc.,  then  a  recovery  may  be  had. 
The  statute,  therefore,  should  be  held  to  be 
retroactive,  and  applies  to  the  state  of  facts 
that  constitutes  the  cause  of  action  of  the  de- 
fendants in  error.  However,  every  statute  that 
is  designed  to  act  retrospectively  is  not  retro- 
active within  the  terms  of  section  28  of  article 
2  of  the  Constitution  of  1851.  which  forbids  the 
General  Assembly  of  this  State  to  pass  "retro- 
active" laws.  Whether  a  statute  falls  withitk 
the  prohibition  of  this  provision  of  the  Consti- 
tution depends  upon  the  character  of  the  relief 
that  it  provides.  If  it  creates  a  new  right, 
rather  than  affords  a  new  remedy  to  enforce  an 
existing  risht,  it  is  prohibited  by  this  clause  of 
the  Constitution  of  this  state.  Judge  Story  de* 
fines  a  retrospective  or  retroactive  law  as  fol- 
lows: "Upon  principle,  every  statute  which 
takes  away  or  impairs  vested  rights  acquired 
under  existing  laws,or  creates  a  new  obligation, 
imposes  a  new  duty,  or  attaches  a  new  liability 
in  respect  to  transactions  or  considerations  al- 
ready past,  must  be  deemed  retrospective."* 
Society  For  Prop,  Oosp.  v.  Wheeled',  2  dall.  104- 
189.  This  definition  was  approved  by  thia 
court  in  Rairden  v.  Uolden,  15  Ohio  St.  207. 
It  was  also  adopted  by  the  Supreme  Court  of 
the  United  States  in  Sturges  v.  Carter,  114  U. 
S.  612,  29  L.  ed.  241.  The  statute  under  con- 
sideration,  when  tested  by  these  principles, 
operates  retroactively^  in  its  application  to  the 
claim  of  defendants  in  error.  The  last  pay- 
ment of  the  taxes  that  they  sought  to  recover 
was  made  more  than  nine  years  before  the  law 
was  passed.  The  property  had  been  listed  and 
the  taxes  thereon  paid  voluntarily.  They  in- 
terposed no  objection  or  protest  to  the  payment, 
nor  was  any  threat  or  offer  made  by  the  county 
treasurer  to  compel  payment  by  summary  or 
other  process  provided  by  statute  for  that  pur- 
pose. For  money  paid  under  these  circum- 
stances the  well-settled  law  of  this  state,  as  it 
then  stood,  and  remained  up  to  the  time  of  the 
passing  of  this  statute,  forbids  a  recovery. 
Maysy,  Cincinnati,  1  Ohio  St.  268;  Marietta 
v.  Sloeomb,  6  Ohio  St.  471;  WiUonr,  Pelton,40 
Ohio  St.  806;  Whitbeek  v.  Mineh,  48  Ohio  St. 
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910.  Nor  did  tbe  drcumstaDces  UDder  which 
it  was  listed  constitute  such  an  error  as  might 
be  corrected,  and  a  refunding  order  drawn  bv 
4he  county  auditor  by  virtue  of  section  1083, 
Rev.  Stat.,  for  the  excess  that  was  thus  paid. 
Stats  Y.  MontgortMry  County  Comn.  81  Ohio 
^t.  271;  State  v.  Capellar,  6  Gin.  Law  Bull.  838. 
Therefore, when  tbe  defendants  in  error  volun- 
tarily, though  erroneously,  listed  their  properlv, 
jind  voluntarily  paid  the  taxes  assessed  upon  it, 
neither  by  statute  nor  by  any  principle  of  tbe 
common  law  as  administered  in  Ohio  was  an 
obligation  imi>osed  upon  the  county  of  Hamil- 
ton to  refund  the  money  received.  If  such  an 
obligation  had  existed,  tbe  forms  of  procedure 
then  provided  by  our  system  of  practice  were 
ample  to  afford  complete  relief.  The  obstacle 
in  the  way  of  the  defendants  in  error  was  not 
Inadequate  methods  of  procedure,  but  the  ab- 
sence of  a  law  vestinfif  in  them  a  right  of  re- 
covery. This  want  the  statute  under  considera- 
tion attempted  to  supply. 

This  statute,  it  is  contended,  is  remedial,  and 
remedial  statutes  may  be  retroactive.  It  is 
remedial,  no  doubt,  in  that  enlarged  sense  of 
that  term  where  it  is  employed  to  designate  laws 
made  to  supply  defects  in  or  pare  away  bard- 
ships  of  the  common  law,  but  not  remedial  in 
the  sense  of  providing  a  more  appropriate 
remedy  than  the  law  before  afforded,  to  en  force 
4in  existing  right  or  obligation.  The  statute 
under  consideration  provided  no  new  method 
of  procedure;  it  simplv  imposed  upon  Hamil- 
ton county  an  obligation  towards  these  plain- 
tiffs in  error  that  did  not  attach  to  the  transac- 
tion when  it  occurred.  In  attempting  to 
accomplish  this  result  the  Legislature  tran- 
scended its  constitutional  powers. 

Counsel  contend  that  tbe  statute  is  in  further- 
ance of  natural  justice,  and  that  the  clause  of 
the  Constitution  under  consideration  does  not 
prohibit  retroactive  laws  of  that  character. 
Lewis  V.  McElvain,  16  Ohio,  847 ;  Ouydhoga 
FalU  Beal  Estate  Assa.  v.  McCaughy,  2  Ohio 
Bt.  152;  Ackeson  v.  Miller,  Id.  208,  59  Am. 
Dec.  663;  Burgett  y.  Norris,  25  Ohio  St.  808. 
To  uphold  a  statute  on  this  ground,  where  it 
-seeks  to  create  a  liabilitv  upon  a  past  transac- 
tion where  none  existed  when  it  occurred,  if  it 
oan  be  done  at  all,  tbe  natural  justice  of  tbe 
object  sought  to  be  accomplished  should  be  in- 
-disputable.  In  the  case  before  ivs  no  miscon- 
duct is  chargeable  to  the  officials  of  Hamilton 
oounty.  If  tbe  defendants  in  error  are  to  be 
held  free  from  negligence,  and  to  have  been  in- 
nocently misled,  it  was  tbe  result  of  the  erro- 
neous instructions  sent  out  by  the  auditor  of 
the  state.  The  money  that  they  now  seek  to 
recover  from  the  county  was  voluntarily  paid 
to  the  treasurer,  who  was  bound  to  receive  it. 
Without  notice  of  any  claim  to  its  repayment 
by  defendants  in  error  be  distributed  to  the  city 
of  Cincinnati  and  the  state  their  respective  pro- 
portions of  tbe  fund.  Under  these  circum- 
stances the  natural  justice  of  requiring  the  tax- 
payers of  Hamilton  county  to  refund  the  entire 
cum  is  a  question  upon  which  minds  may  dif- 
fer. 

2.  Tbe  subject  of  the  statute  under  considera- 
tion is  the  right  of  a  taxpayer,  who  has  paid 
taxes  ui>on  property  exempt  from  taxation,  to 
recover  from  the  public  the  money  thus  paid: 
and  its  object  is  to  ameliorate  the  supposed 
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harshness  of  tbe  existing  law  in  this  partfcuUr. 
The  rights  of  tbe  taxpayer  in  this  respect  should 
be  uniform  throughout  tbe  state,  which  result 
can  be  attained  only  by  a  statute  designed  to 
operate  impartially  upon  every  person  who 
roa^  bring  himself  within  its  beneficent  pro- 
visions. True,  this  court  has  held  that  a  law 
is  not  necessarily  one  of  a  general  nature  be- 
cause it  relates  to  a  general  subject.  State  v. 
Shearer,  46  Ohio  St.  275.  In  that  case  the 
subject  of  tbe  statute  was  the  erection  of  cer- 
tain territory  in  Stark  county  into  a  special 
school  district. — ^a  matter  purely  local,  in  that 
tbe  wisdom  of  the  statute  depended  upon  tbe 
peculiar  situation  of  tbe  territory  thus  set  apart 
in  respect  not  only  to  tbe  location  of  its  parts 
to  each  other  but  with  reference  to  tbe  location 
of  tbe  whole  of  it  to  the  territory  by  which  it 
was  surrounded.  If  circumstances  can  be  con- 
ceived to  exist  which  would  warrant  special 
legislation  authorizing  a  taxpayer  of  one  county 
only  to  recover  from  the  public  taxes  that  he 
had  erroneously  paid,  they  are  not  shown  in 
this  instance.  It  was  the  duty  of  the  auditor 
of  state  to  send  to  each  county  in  the  state  the 
same  instructions  for  listing  property  that  be 
sent  to  every  other  county  therein,  and,  in  tbe 
absence  of  anything  in  tbe  record  to  the  con- 
trary, it  will  be  presumed  that  he  did  so.  If 
these  instructions  were  erroneous,  they  oper- 
ated equally  throughout  tbe  state,  and  were  as 
likely  to  cause  manufacturers  in  counties  hav- 
ing no  city  of  the  first  grade  of  the  first  class 
to  fall  into  errors  in  listing  their  property  for 
taxation,  as  were  those  manufacturers  who  re- 
sided or  did  business  within  a  county  that  con- 
tained such  city.  Nor  did  the  former,  any 
more  than  tbe  latter,  have  a  claim  against  their 
respective  counties  for  tbe  refunding  of  tbe 
taxes  voluntarily  paid  on  property  erroneously 
listed  by  reason  of  such  instructions;  and  what- 
ever amelioration  of  tbe  hardships  of  tbe  exist- 
ing law  in  this  respect  that  the  Legislature  in 
its  wisdom  deemea  just  and  right  should  have 
been  extended  to  tbe  whole  people  of  tbe  state 
without  regard  to  the  county  boundaries;  other- 
wise there  might  be  as  many  different  laws  on 
the  subject  as  there  are  counties  within  the 
state,  and  an  action  to  recover  taxes  paid  in  one 
oounty  could  be  maintained  upon  a  state  of 
facts  that  in  an  adjoining  oounty  would  be 
wholly  inadequate  for  that  purpose.  This 
want  of  uniformity  in  the  laws  prescribing  tbe 
rights  and  obligations  of  the  inhabitants  of  the 
state  was  tbe  very  mischief  that  section  26  of 
article  2  was  designed  to  prevent.  We  there- 
fore hold  that  a  statute  like  tbe  one  under  con- 
sideration, the  object  of  which  is  to  alter  tbe 
existing  law  respecting  tbe  right  of  a  taxpayer 
to  demand  and  recover  from  tbe  public  money 
erroneously  or  mistakenly  paid  by  him,  con- 
travenes section  26  of  article  2  of  the  Constitu- 
tion of  1851,  unless  it  is  given  a  uniform  oper- 
ation throughout  the  state.  Tbe  view  this 
court  adopts  on  tbe  power  of  tbe  Qeneral  As- 
sembly to  pass  tbe  Act  upon  which  tbe  defend- 
ants in  error  predicate  their  right  of  action 
disposes  of  tbe  case,  and  renders  any  considera- 
tion of  the  other  questions  discussed  by  coun- 
sel unnecessary. 

Judgment  of  the  Oireuitand  thai  of  the  OouH 
qf  Common  Fleas  reversed,  and  petition  dis- 
missed. 
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!•  The  use  of  a  naphtha  toreh  every 
'day  fi»r  nearly  a  month  In  removing 
paint  ft^om  the  walls  of  a  building 

Joovered  with  soft  pine  sbcathlng  in  which  there 
are  oreoks,  at  a  time  when  the  weather  is  very- 
hot*  is  a  ohange  in  the  ^  sitaation  or  oiroum- 
stances  affeoUng  the  risk,**  within  the  meaning 
of  an  insurance  policy  on  the  building. 
It.  Naphtha  is  not  ^'kept**  but  is 
''used'*  **on  the  premises,**  within  the 
meaning  of  an  insurance  policy,  where  for  nearly 
four  weelcB  a  naphtha  torch  is  used  within  a  few 
inches  of  the  wall  on  the  outside  to  bum  off  the 
paint. 
3*  An  Implied  ejcoeptionTas  to  ordinary 
Crepairs  In  a  reasonable  and  proper 
way  is  to  be  made  from  clauses  of  an  in- 
surance policy  against  changes  in  the  situation 
or  ctroumstances  affecting  the  risk,  and  against 
the  use  of  naphtha  on  premises. 

4.  The  iioestlon  whether  the  use  of  a 
naphtha  toreh  to  bnm  paint  firom  a 
bnildlng  eovered  with  soft  pine  sheath- 
iag  which  has  shrunken  and  cracked, 
and  when  the  weather  is  very  hot  and 
dry,  ia  reasonably  safe  and  proper, 
orUie  method  usually  adopted  in  such  cases,  is 
not  sufllclentiy  presented  to  the  Jury  by  the 
qoestion  whether  that  was  the  "  method  ordi- 
narily pursued  to  remove  paint  on  the  outside 
of  a  building,**  as  this  does  not  distinguish 
between  different  kinds  of  buildings  or  different 
circumstances. 

t(.  Evidence  that  the  rates  on  a  building 
ttowa  which  the  paint  is  to  be  burned  off 
by  the  use  of  a  naphtha  torch  are  higher  than  if 
it  was  not  to  be  done  is  competent  on  the  ques- 
tion whether  such  method  will  increase  the  risk. 

€•  The  opinion  of  an  expert  as  to  the 
actual  effect  of  the  use  of  naphtha  in 
reference  to  danger  from  fire  is  incompetent. 

'7*  Experts  may  testify  in  regard  to  the 
proper  and  usual  way  of  removing  paint  from 
an  insured  building. 

5.  It  is  within  the  discretion  of  the  court 
to  ezdude  the  question  '*  whether  the 
sheathing  of  the  church  was  burned  by  the  use  of 
the  torch,**  in  a  suit  for  insurance  on  a  buHdlog 
burned  while  the  paint  was  being  burned  off  by 
such  a  torch. 

(March  17.  188ej 

EEPORT  by  the  Superior  Court  for  Suffolk 
County  after  verdicts  directed  In  favor  of 
plaintiff  for  the  opinion  of  the  Supreme 
-Judicial  Court  of  seven  actions  by  the  same 
plaintiff  against  different  fire  insurance  com- 
panies to  recover  the  amounts  alleged  to  be 
<lue  under  the  policies  issued  by  the  respective 


companies  upon  a  church  belonging  to  plain- 
tiff, which  had  been  destroyed  by  fire,  verdiei 
tet  aside. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  D*  "Long  and  Alfred  Hem* 
enway*  for  defendants: 

The  expert  testimony  of  Paire  as  to  the 
effect  of  the  use  of  a  naphtha  torch,  first,  upon 
the  premium,  and  second,  as  to  Increasing  the 
risk,  should  have  been  admitted,  at  least,  as  to 
the  premium.  Premium  rates  are  not  within 
common  knowledge. 

lAice  y,  Dorchester  Mut,  F,  Ins,  Co,  106  Mass. 
297,  7  Am.  Rep.  522;  Cornish  v.  Farm  Bldg, 
F.  Ins,  Co.  74  N.  Y.  295;  DanieU  v.  Hudson 
Biter  F.  Ins,  Co,  12  Cush.  416,  59  Am.  Dec. 
192;  Webber  v.  Eastern  B.  Co,  2  Met.  147;  Hart- 
man  v.  Keystone  Ins,  Co.  21  Pa.  466. 

It  is  admitted  that  the  cases  are  not  all  agreed 
on  this  point. 

See  Lyman  y.  S^ate  Mut,  F,  Ins.  Co,  14 
Allen,  829;  Joyce  v.  Maine  Ins,  Co.  45  Me. 
168,  71  Am.  Dec.  536;  Kent,  Com.  Ill,  285. 

The  evidence  of  Shea  as  to  the  common  and 
usual  way  and  of  Weston  and  Burke  as  to  the 
proper  and  usual  way  of  removing  paint  was 
improperly  admitted. 

Lyman  v.  State  Mut,  F,  Ins,  Co.  supra/ 
Beardon  v.  Faneuil  BaU  Ins,  Co,  185  Mass. 
121;  Maoomber  v.  Howa/rdF,  Ins.  Co,  7  Gray, 
267;  Lancaster  F,  Ins,  'Co,  v.  Lenheim,  ^  Pa. 
497. 

The  question  put  to  the  jury,  viz. :  "  Did 
the  plaintiff  have  knowledge  of  or  consent  to 
such  use  of  naphtha  or  a  burning  fluid  prior  to 
the  fire  which  occasioned  the  loss?"  and  their 
answer  in  the  negative-ndid  not  make  instruc- 
tions unnecessary,  inasmuch  as  that  question 
and  answer  did  not  touch  the  issue  whether 
the  use  of  naphtha  or  a  burning  fluid  was  by 
the  agency  of  tlie  plaintiff. 

Campbell  v.  CJuirUr  Oak  F.  d  M,  Ins,  Co, 
10  Allen,  218;  WethereU  v.  City  F,  Ins,  Co.  16 
Gray,  276;  Liverpool  db  London  <fe  O,  Ins,  Co, 
V.  Qunther,  116  U.  S.  118.  128,  29  L.  ed.  576, 
580,  184  U.  S.  110,  88  L.  ed.  857. 

The  use  of  naphtha  in  the  manner  admitted 
came  within  the  prohibition  of  the  i>olicy,  as 
to  keeping  or  using  the  same  on  the  premises. 
It  was  by  the  agen^  of  the  plaintiffs. 

National  Seeur.  Banky,  Cushman,  121  Mass. 
490;  Allen  v.  Massasoit  Ins.  Co,  99  Mass.  160; 
Matson  v.  Farm  Bldg,  Ins,  Co.  78  N.  Y.  810, 
29  Am.  Rep.  149;  Whtelery,  Trader^slns.  Co. 
62  N.  H.  826;  KeUpY,  Worcester  Mut.  F.  Ins, 
Co.  97  Mass.  284;  Glen  v.  Lewis,  8  Exch.  607; 
Appleby  Y.  Astor  F.  Ins.  Co.  54  N.  Y.  258; 
(Mrf  V.  Home  Ins,  Co,  44  Cal.  820,  18  Am. 
Rep.  166;  Oarretson  v.  Merchants  d  Bankers 
Ins.  Co,  81  Iowa,  727;  Kings  County  F.  Ins. 
Co.  V.  Swigert.  11  111.  App.  690;  Daniels  v. 
Equitable  F.  Ins,  Co,  48  Conn.  105,  50  Conn. 
551;  SanfordY.  Mechanics  Mut.  F  Ins.  Co,  12 
Cush.  541;  Long  v.  Beeber,  109  Pa.  488,  51 
Am.  Rep.  582. 

The  sixth  instruction:  "  That  the  use  of 
naphtha  on  the  insured  premises  cannot  be 


Kora— The  facts  of  the  above  case  are  unusual  |  to  the  use  of  naphtha  ^  on  the  premises  **  establishes 
«Tid  the  decision  an  Important  one  in  the  law  of  I  a  precedent  where  there  seems  to  have  been  cona 
Hre  insurance.   The  Interpretation  of  the  clause  as  *  before. 
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See  also  30  L.  R.  A.  368;  36  L.  R.  A.  595. 
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Justified  by  usage,  and  there  caonot  be  any 
riebt  by  implication  to  use  uaphlba,  for  it 
militates  with  the  clear  and  unambiguous 
terms  of  the  policies" — should  have  been  given. 

WhiimarJi  v.  Charter  Oak  F,  Ins.  Co,  2 
Allen,  581;  Lee  v.  Batoard  F.  Ins,  Co.  8  Gray. 
688;  Maeomber  v.  Howard  F.  Ins.  Go.  and 
Reardon  v.  FaneuU  HaU  Ins,  Co,  supra;  Kyte 
v.  Commercial  U,  Assvr,  G?.  8  L.  R.  A.  608, 
149  Mass.  116,  144  Mass.  48. 

The  three  answers  returned  by  the  jury  were 
not  enough  to  justify  an  order  for  a  general 
verdici  for  the  plaintiff.  The  court  in  effect 
thereby  ruled  tliat  a  naphtha  flame  having 
been  applied  (as  described)  without  assent  of 
the  defendants  and  without  the  knowledge  or 
consent  of  the  plaintiff,  such  being  a  method 
ordinarily  pursued,  it  followed  as  matter  of 
law  that  the  verdict  must  be  for  plaintiff. 

Kyte  v.  Commercial  U,  Assur,  Co,  supra; 
Jones  Mfg.  Co,  v.  Manvfacturers  Mut,  F.  Ins. 
Co,  8(;ush.  82,54  Am.  Dec  742;  Allen  v. 
Massasoit  Ins.  Co.  supra;  Oamwell  v.  Mer- 
chants  d  Farmers  MuL  F,  Ins,  Co,  12  Gush. 
167. 

The  court  thereby  took  from  the  Jury  and 
wholly  ignored  the  question  of  fact  whether 
the  situation  or  circumstances  affecting  the  risk 
had  been  altered,  by  or  with  the  agency  of  the 
insured,  so  as  to  cause  an  increase  of  nsk. 

It  was  also  a  fair  question  for  the  iury, 
which  should  not  have  been  taken  from  them, 
whether  the  application  for  nearly  a  month  of 
a  sheet  of  flame  to  dry  wooden  sbeathing,  with 
a  force  that  ''sounded  like  a  steam-engine," 
was  not  such  gross  misconduct  in  altering  the 
circumstances  of  the  risk  as  to  avoid  the  policy. 

Chandler  v.  Worcester  Mut,  F,  Ins.  Co,  8 
Gush.  828. 

Messrs.  Gaston  A  Whitney  for  plaintiff. 

Knowlton*  /.,  delivered  the  opinion  of  the 

court: 

The  policies  of  insurance  sued  on  in  these 
six  cases  are  all  alike  in  containing  provisions 
which  are  relied  on  in  defense  and  which  are 
as  follows:  "  This  policv  shall  be  void  if  .  .  . 
without  the  assent  in  writing  or  in  print  of  the 
company,  ...  the  situation  or  circumstances 
affecting  the  risk  shall,  by  or  with  the  knowl- 
edge, advice,  agency  or  consent  of  the  insured, 
be  so  altered  as  to  cause  an  increase  of  such 
risk;  ...  or  if  campbene,  benzine,  naphtha, 
or  other  chemical  oils  or  burtiipj^  fluids  shall 
be  kept  or  used  by  the  insured  on  the  premises 
insured,  except  that  what  is  known  as  refined 
petroleum, kerosene  or  coal  oil,  may  be  used  for 
Ughting,"  etc.  The  properly  insured  was  a 
church  edifice  built  of  wood,  not  clapboarded, 
but  sheathed  horizontallv  with  grooved  and 
tongued  sheathing,  closely  matched  together, 
and  painted  and  sahded  on  the  outside.  The 
paint  had  peeled  and  curled,  and  at  the  time 
of  the  fire  the  plaintiff  was  repainting  the 
building.  Three  trustees  had  "the  control 
and  care  of  all  the  real  estate  belonging  to  the 
church,"  and  were  authorized  to  provide  for  its 
Insurance  and  repairs.  They  arranged  with 
one  Qilson,  a  painter,  to  paint  the  outside  of 
the  building  by  the  day  at  the  rate  of  |8  a  day 
for  himself,  and  $2.76  per  day  for  his  men,the 
trustees  furnishing  the  paint  stock,  and  he 
furnishing  his  own  brushes,  ladders,  and  other 
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tools  of  trade.  It  was  also  arranged  that 
he  was  to  bum  off  the  old  paint  with  a  torcb 
or  some  such  implement,  preparatory  to  re- 
painting. He  procured  for  the  purpose  a 
naphtha  torch  so  made  as  to  hold  a  quart 
or  more  of  naphtha,  with  a  handle  at  one 
side  of  the  receptacle,  and  a  tube  extending 
out  on  the  opposite  side,  through  which  a 
flame  could  be  emitted,  produced  by  the  gaa 
from  the  naphtha  and  compressed  air.  It  could 
be  made  to  send  this  flame  out  iu  a  straight  line^ 
about  two  feet,and  when  in  use  it  made  a  noise 
"  similar  to  a  steam  engine."  The  flame  could 
be  regulated  by  a  thumb  screw  so  as  to  extend 
not  more  than  six  or  eight  inches  beyond  the 
end  of  the  tube,  and  the  torch  was  used  by 
holding  it  in  the  left  hand  and  passing  it 
alonir,  so  that  the  flame  from  the  tube  would 
blister  or  burn  the  paint,  which  could  then 
easily  be  scraped  off.  The  evidence  tended  to 
show  that  the  trustees  knew  that  Gilson  was 
to  burn  off  the  paint,  and  left  it  to  him  to  de- 
termine exactly  in  what  way  he  would  do  it. 
One  or  more  of  them  saw  the  torch  which  was 
used  before  he  began  to  use  it.  and  they  re- 
peatedly saw  him  using  It  before  the  fire. 
When  the  work  had  been  going  on  about  four 
weeks,the  torch  according  to  the  testimony, hav- 
ing been  used  daily  during  all  the  working  days,, 
tbe  building  caught  fire  on  the  edge  of  a^  board 
where  there  was  a  crack  and  where  the  torch 
bad  Just  been  used  and  was  entirely  consumed. 
This  was  on  the  16th  dav  of  July,  1890,  and 
there  was  evidence  that  tne  weather  was  hot» 
and  the  boards  very  dry.  There  was  also  evi- 
dence that,  as  a  protection  against  fire,  a  pail  of 
water  was  kept  on  hand  while  the  work  waa 
going  on.  The  evidence  tended  strongly  ta 
show  that  the  danger  of  a  conflagration  was 
greatly  increased  by  the  use  of  the  naphtha  torcl^ 
on  the  dry,  inflammable,  soft  pine  boards, with 
their  shrunken  joints.  If  the  risk  was  in- 
creased by  the  use  of  the  torch,  it  seems,  on 
the  undisputed  facts, that  it  was  by  the  agency 
and  with  the  knowledge  and  consent  of  the 
insured,  for  the  oflQcers  represented  the  plain- 
tiff in  the  management  of  the  properly  and 
saw  the  torch  in  use,  and  they  authorized  the 
use  of  it  before  the  work  was  begu n.  National 
8ecur.  Bank  v.  Cushman,  12 L  Mass.  490. 
Gilson  was  their  agent,  acting  in  the  exercise 
of  his  discretion  and  with  full  authority  in 
procuring  and  using  the  naphtha,  and  on  the 
uncontradicted  evidence  the  use  of  naphtha 
by  him  was  a  use  of  it  by  the  insured,  within 
the  meaning  of  the  provision  quoted  from  the 
policies.  Was  a  change  of  this  kind  increasing 
the  risk,  with  the  knowledge,  agency  and  con- 
sent of  the  insured,  an  alteration  of  "the  situa- 
tion or  circumstances  affecting  the  risk,"  with- 
in the  meaning  of  those  words  in  the  1X)licies^ 
These  words  imply  something  of  duration, 
and  a  casual  change  of  a  temporary  character 
would  not  ordinarily  render  the  policy  void 
under  this  provision.  But  this  change  had  ex- 
isted continuously  during  the  working  hours 
of  every  day  for  nearly  a  month,  and  the  work 
was  not  nearly  done  when  it  was  interrupted 
by  the  flre.  We  are  of  opinion  that  the 
change  of  the  condition  was  sufliciently  long 
continued  to  be  deemed  a  change  in  '*the  situa- 
tion or  circumstances  affecting  the  risk."  In. 
the  case  of  Lyman  v.  State  Mut,  F.  Ins,  Oo,^ 
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14  Allen,  829,  it  was  held  that  an  alteration  of 
s  building  which  increased  the  risk  for  three 
-weeks  was  enough  to  render  the  policy  void 
-under  a  similar  clnuse. 

We  find  no  evidence  that  naphtha  was  kept 
•on  the  premises.  The  word  *'  kept,"  as  used 
In  Che  policy,  implies  a  use  of  the  premises  as 
a  place  of  deposit  for  the  prohibited  articles 
for  a  considerable  period  of  time.  See  Wil- 
liams ▼.  New  England  Mut,  F.  Ins,  Co,  81 
Me.  219;  (TNiel  v.  Bnffah  F.  Ins,  Co.  8  N.  Y. 
122;  WiUiams  v.  FtJ-eman's  Fund  Ins.  Co,  64 
1(.  Y.  569:  Meats  v.  Humboldt  Ins.  Co,  92  Pa. 
15,  87  Am.  Rep.  647;  Putnam  v.  Common- 
wealth Ins.  Co.  18  Biatchf.  868,  4  Fed.  Rep. 
753.  For  nearly  four  weeks  naphtha  was  used 
within  a  few  inches  of  the  outer  wall  of  the 
building  to  produce  the  flame  which  was 
brought  in  contact  with  the  building.  It 
would  l>e  a  nnrrow  and  unreasonable  construc- 
tion of  the  policies,  in  reference  to  the  purposes 
for  which  ibe  words  were  inserted,  to  say  that 
the  ui^e  of  naphtha  was  not  '*on  the  premises/' 
because  while  in  liquid  form  it  was  a  few 
Inches  outside  of  the  wail,  when  it  was  made 
to  produce  an  effect  directly  on  the  premises 
by  burning  it  in  the  form  of  gas,  and  direct- 
ing it  against  the  building. 

On  the  undisputed  facts,  as  stated  in  the 
t>i11  of  exceptions,  the  only  ground  on  which 
the  plaintiff  could  fairly  a^k  to  present  a  ques- 
tion to  the  jury  is  that  the  use  of  the  naphtha 
4ind  the  change  in  conditions  affecting  the 
Tisk  occurred  through  making  ordinary  re- 
pairs in  a  reasonable  and  proper  way,  and  that 
in  the  provisions  quoted  from  the  policies 
there  is  an  implied  exception  of  what  is  done 
in  making  ordinary  repairs.  It  is  generally 
held  that  such  provisions  are  not  intended  to 
prevent  the  making  of  necessary  repairs,  and 
the  use  of  such  means  as  are  reasonably  re- 
quired for  that  purpose.  O^Niel  v.  Buffalo  F, 
Ins.  Co.  8  N.  Y.  122;  Dohsony,  8otheby,  Mood. 
A  M.  90;  Franklin  F.  Ins.  Co.  y.  Chicago  lee  Co. 
36  Md.  102, 11  Am.  Rep.  469;  BiUings  v.  Tolland 
County  Mut.  F.  Ins.  Co.  20  Conn.  189,  50  Am. 
Dec.  277;  Meats  v.  Uumholdt  Ins.  Co.,  Wil- 
liams V.  New  England  Mut.  F.  Ins.  Co,  and 
Putnam  v.  Commonwealth  Ins.  Co.  supra. 

Both  parties  to  a  contract  for  insurance  must 
'be  presumed  to  expect  that  the  property  will 
be  preserved  and  kept  in  a  proper  condition 
by  making  repairs  upon  it.  Policies  on  build- 
ings are  often  issued  for  a  term  of  five  jehn 
-or  more.  The  making  of  ordinary  repairs  in 
a  reasonable  way  may  sometimes  increase  the 
risk,  more  or  less,  while  the  work  is  going  on,  or 
involve  the  use  of  an  article  whose  use  in  a 
business  carried  on  in  a  building  is  prohibited 
by  the  policy.  In  the  absence  of  an  express 
stipulation  to  that  effect,  a  contract  of  insur- 
ance should  not  be  held  to  forbid  the  making 
of  ordinary  repnirs  in  a  reasonably  safe  way, 
and  provisions  like  these  we  are  considering 
should  not  be  deemed  to  apply  to  an  increase 
of  risk,  or  to  a  use  of  an  article  necessary  for 
the  preservation  of  the  property.  We  are 
therefore  of  opinion  that  if  the  use  of  naphtha 
4it  the  time,  and  in  the  manner  in  which  it  was 
used,  was  reasonable  and  proper,  in  the  repair 
of  (he  buildlui?,  having  reference  to  the  danger 
of  fire  as  well  as  to  other  considerations,  it 
would  not  render  the  policies  void. 
19  L.R.  A. 


But  the  questions  submitted  to  the  jury  on 
the  answers  to  which  verdicts  were  ordered  for 
the  plaintiff  did  not  sufficiently  present  the 
matters  of  fact  in  issue.  The  only  question 
bearing  on  the  most  vital  part  of  the  issue  was  as 
follows:  "  Was  the  method  used  the  method 
ordinarily  pursued  to  remove  pniot  on  (be  out- 
side of  a  building,  preparatory  (o  scraping  it 
off  to  repaint  it  ?"  The  verdicts  rendered  on  an 
affirmative  answer  to  this  Question  assumed 
that  the  removal  of  the  paint  from  this  building 
was  reasonably  necessary  to  the  repair  of  the 
building.  It  also  assumed  that  this  building, 
in  reference  to  the  danger  from  movinga  flaming 
torch  all  over  its  external  surface  was  like  or- 
dinary buildings.  Many  buildings  are  built 
of  bnck,  and  painted  on  the  outer  walls. 
Many  others  are  clapboard ed  In  such  a  way  as 
to  make  a  very  close,  tight  covering.  If  this 
is  the  method  ordinarily  pursued  when  paint 
is  to  be  removed  from  the  outside  of  a  build- 
ing, it  does  not  follow  that  it  is  ordinarily 
pursued  when  the  building  is  covered  witn 
soft  pine  sheathing,  tongued  and  grooved,  and 
put  on  horizontally,  and  when,  at  the  time  of 
doing  the  work,  the  weather  Is  very  hot  and 
dry,  and  the  boards  shrunken  so  that  in  some 
places  there  are  cracks.  Qtlson  testified  that, 
although  he  had  been  a  house  painter  in  Rock- 
land twenty-five  years,  he  had  never  burned 
off  paint  from  the  outside  of  a  building  be- 
fore. The  architect  who  was  consulted  by  the 
plaintiff  in  regard  to  repairs  advised  removing 
the  old  paint  by  the  application  of  a  paint  re- 
mover, which  was  a  preparation  to  be  applied 
by  a  brush  or  a  sponge.  The  use  of  naphtha 
and  the  increase  of  risk  by  an  alteration  of 
the  circumstance  affecting  it  were  permitted 
under  the  implied  exception  only  when  rea- 
sonably required  for  th^  making  of  repairs. 
If  it  was  unreasonable  to  use  naphtha  under 
the  circumstances,  at  the  time  and  in  the 
manner  disclosed  by  the  evidence,  the  use  was 
not  within  the  exception,  and  the  policies  were 
avoided.  The  question  for  the  jury  was 
whether  the  defendants,  If  familiar  with  the 
condition  of  the  building,  and  the  methods 
usually  adopted  in  making  repairs,  should 
have  contemplsted  wheq  they  issued  the  poli- 
cies that  the  plaintiff  corporation  would  bum 
off  the  paint  at  such  a  time  and  in  such  a  way 
as  it  did.  Was  such  a  use  of  naphtha  a  reason- 
ably safe  and  proper  way  of  making  repairs 
on  this  building,  und'v  the  circumstances? 
The  questions  submittcni  to  the  jury  were  not 
equivalent  to  these. 

As  bearing  on  the  question  whether  the 
use  of  a  naphtha  torch  would  increase  the  risk, 
the  defendants  might  show,  if  they  could,  by 
an  expert,  in  regard  to  the  rates  of  premium 
for  fire  insurance,  that  the  rates  on  a  building 
whose  paint  was  to  be  removed  from  the  out- 
side by  the  use  of  such  a  torch  would  be 
higher  than  if  there  was  to  be  no  such  use.  The 
relative  rates  usual  for  insurance  under  dif- 
ferent circumstances  are  treated  as  facts  which 
a  jury  may  consider  in  determining  the  de- 
^ee  of  the  risk.  Luce  v.  Dorchester  Mut, 
F.  Ins.  Co.  106  Mass.  297-801,  7  Am.  Rep. 
522;  Webbet  v.  Eastetn  R.  Co.  2  Met.  147; 
Cornish  v.  Farm  Bldg.  F.  Ins.  Co.  74  N.  Y. 
295;  Ha^tman  v.  Keystone  Ins.  Co.  21  Pa.  466; 
Planters  Mut.  Ins.  Co.  v.  Rowland,  66  Md.  287. 
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The  other  quesUon  as  to  the  witness  Page, 
which  called  lor  his  opinioD  as  an  expert  as  to 
the  actual  effect,  of  the  use  of  naphtha  in  refer- 
ence to  danger  from  fire»  was  incompetent. 
Lyman  v.  8taU  Mut.  F.  Ins,  Co,  14  Allen,  829. 

The  testimony  of  experts  In  regard  to  the 
proper  and  usual  way  of  removing  ^int  was 
riebtly  admitted.  It  was  within  the  aiscretion 
of  the  court  to  exclude  the  question  "whether 
the  sheathing  of  the  church  was  burned 
by  the  use  of  the  torch."     It  might  have 


caueht  fire  In  such  a  way  as  would  have  no 
tenaency  to  show  that  the  use  of  the  torch  wa» 
an  unreason ahle  and  improper  method  of 
making  repairs.  On  the  other  hand*  the  dr- 
cumstances  may  have  been  such  as  to  make  it 
a  proper  fact  for  the  consideration  of  the  Jury. 
It  is  largely  within  the  discretion  of  the  court 
to  determine  how  far  to  go  into  the  trial  of 
collateral  issues. 
VerdicU  iet  asids. 


NEBRASKA  SUPREME  COURT. 


Andrew  HENRY,  Plff.  in  Err., 

V, 

James  YLIET  et  a/. 
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*1.  A  pre-ezlstliifif  debt  is  a  Tmluable 
eonBideration  fbi*  a  chattel  mortirase* 

and  proteots  the  mortfiragee  to  the  same  extent  as 
had  he  paid  a  new  consideration. 

8.  The  release  of  an  Indorser  or  snretgr 
of  a  promiaaory  note  on  a  pre-ezlsting 
delytv  lo  ooDsideration  of  a  chattel  mortgage  on 
the  eroods  of  tbe  maker,— Hield,  to  be  a  valuable 
consideration  for  the  mortgase. 
On  rehearino. 

t8.  Where  gooda  were  sold  to  be  paid 
fbr  on  deHivevy,  either  in  cash  or  a 
se<snred  note  payable  in  thirty  days,  but  the 
purchaser  fraudulently  manaired  to  obtain  pos- 
session of  the  property  without  complying  witb 
the  conditions,  the  purctiaaer  was  insolvent,  and 
mortgaged  the  property  in  question  to  secure 
pre-existing  debts.  Held,  that  the  seller  upon 
discovery  of  the  fraud  could  rescind  the  siue, 
and  reclaim  the  goods  from  the  mortgagee. 

4.  The  first  clause  of  the  syllabus  over- 
ruled« 

(October  7. 180L> 

ERROR  to  the  District  Court  for  Douglas 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  actioir  brought  to  recover  pos- 

*Headnotee  by  Ctonn,  Ch,  J. 
tHeadnotes  by  MAZWBLii,  Oh.  J, 


session  of  certain  merchandise  which  defend- 
ant claimed  under  a  chattel  mortgage.  4f- 
firmed. 

The  facts  are  stated  in  the  opinions. 

Me»ir$,  Cornish  A  Robertson,  for  plain- 
tiff in  error: 

A  pre-existing  debt  is  a  valuable  considera- 
tion for  a  mortgage,  and  protects  the  mort- 
gagee to  the  same  extent  that  he  would  be 
protected  if  he  had  paid  a  new  consideration 
at  the  time  the  mortgage  was  given. 

Turner  v.  KiUian,  12  Neb.  580;  Jones,  Chat. 
Mortg.  §  81,  and  cases  there  cited;  Kranert  v. 
tKmon,  65  111.  844. 

The  conflict  of  authorities  arises  by  reason 
of  the  analogy  between  negotiable  instrumenta 
and  chattel  property.  The  case  of  Bay  v.  Cod- 
dingUm,  5  Johns.  Ch.  64.  IL.  ed.  1006,  9  Am. 
Dec.  268,  is  the  leading  case  in  this  country  to 
the  effect  that  a  negotiable  instrument  trans- 
ferred before  maturity  to  a  bona  fide  holder  aa 
collateral  security  for  an  antecedent  indebted- 
ness is  not  based  upon  a  sufiBcient  considera- 
tion to  protect  the  holder  as  a  bona  fide  pur- 
chaser for  value. 

axoift  V.  Tyson,  41  U.  B.  16  Pet.  1,  10  L.  ed. 
865,  is  the  leading  case  in  this  country  sustain- 
ing tbe  opposing  view. 

It  is  now  wdl  settled  In  England,  in  tbe 
Supreme  Court  of  the  United  States,  and  in  a 
large  majority  of  the  state  courts,  that  the 
transferee  of  negotiable  paper  as  security  for 
an  antecedent  debt  is  a  bona  fide  purchaser  for 
value. 

Colebrooke,  Collateral  Securities.  §  18  ^  seq.; 
1  Dan.  Neg.  Inst,  g  881a;  2  Randolph,  Com. 


NOTiL— Sui^Ictoney  of  pre-^joigtino  debt  cu  cofuidei^  i 
ation  of  a  chattel  morigaoe  to  give  rigfUe  as  a  Ixma  ] 
fide  purchaser  or  mortgagee, 

Tbe  validity  of  a  pre-existing  Indebtedness  as 
the  oonsidemtlon  of  a  chattel  mortgage  is  estab- 
lished too  conclusively,  so  far  as  the  parties  and 
their  privies  are  concerned,  to  need  any  citation  of 
authorities  other  than  those  cited  in  the  opinions 
of  the  court.  The  law  as  to  that  is  well  settled. 
But  the  opinion  of  the  court  on  rehearinf?  makes 
an  exception  to  the  doctrine  laid  down  in  the 
original  opinion  to  the  effect  that  a  mortgagee  of 
chattels  in  consideration  of  a  prior  indebtedness 
acquires  no  rights  as  against  one  from  whom  the 
chattels  had  been  fraudulently  obtained  by  the 
mortgagor.  This  proposition  Is  sustained  also  by 
the  other  decisions  on  the  subject.  Woodbum  v. 
Chamberlin.  17  Barb.  446:  Yan  Slyck  v.  Newton,  10 
Hun,  564:  McGraw  v.  Solomon,  88  Mich.  442;  Napa 
Valley  Wine  Go.  v.  Hlnebart.  42  Mo.  App.  171; 
Curme  v.  Bauh,  100  Ind.  S47;  Johnson  v.  Peck,  1 
Woodb.&M.888. 
19L.R.A. 


A  mortgagee  is  not  a  ^  mortgagee  in  good  faith** 
within  the  meaning  of  a  statute  as  to  the  effect  of 
a  chattel  mortgage  when  the  consideration  of  the 
mortgage  is  a  pre-existing  debt.  People's  8av. 
Bank  v.  Bates,  120  U.  8. 566. 80  L.  ed.  754. 

To  the  same  effect  Thompson  v.  Van  Yechten,  27 
N.  Y.  568;  Tiffany  v.  Warren,  87  Barb.  571,  24  How. 
Pr.  288;  Harder  v.  Plass,  57  Hun,  540. 

Neither  is  he  entitled  to  protection  as  a  bona  fide 
purchaser  where  tbe  mortgagor  is  a  bankrupts 
Morse  v.  Gk>dfrey,  8  Story,  a  C.  864. 

But  if  the  mortgagee  has  assumed  responsiblli- 
ties  making  an  additional  consideration  and  haa 
actual  poeseasion  of  the  property  he  may  be  re* 
garded  as  a  bona  fide  purohaaer.  Olark  v.  Barnes, 
72  Iowa,  668. 

Where  the  actual  good  faith  of  the  mortgage  ia 
in  question  other  considerations  arise  making  a 
case  of  a  different  kind  which  is  outside  of  tlia 
scope  of  this  note  as  stated  above.  B.  A.  B» 
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Paper,  §  465,  and  cases  cited;  2  Pom.  Eq.  Jnr. 
%  748;  1  Parsons,  Notes  &  Bills,  p.  218;  Bap 
T.  OoddingPm,  5  Johns.  Ch.  64, 1 L.  ed.  1006,  9 
Am.  Dec.  272,  noU;  Hedfleld,  Lead.  Am.  Cas. 
on  Bills  &  Notes;  8mft  v.  Tyton,  41  U.  8.  16 
Pet.  1,   10  L.  ed.  865,  and  cited  in  noU  to 

9  Am.  Dec.  272;  Brooklyn  City  d  N.  R.  Co, 
V.  National  Bank  of  HepuUic^  N,  T.  102  U. 
S.  14,  26  L.  ed.  61,  where  the  English  authori- 
ties are  thoroughly  reviewed:  McCariy  v. 
BooU,  62  U.  8.  21  How.  482.  16  L.  ed.  162; 
Atkinson  y.  Brooks,  26  Yt.  569,  62  Am.  Dec. 
592;  Sc/iavb  v.  dark,  1  Strobh.  L.  299, 47  Am. 
Dea  544;  Manning  v.  McClure,  86  III.  490; 
Bank  of  the  Bepubiie  y.  Carringion,  5  K.  I. 
515,  78  Am.  Dec.  88;  Poirier  y.  Morris,  20 
Eng.  L.  &  Eq.  108;  Fis/ier  y.  FUher,  98  Mass. 
808^  BMnson  y.  8mith,  14  Cal.  94;  Outhwiie 
y.  Porter,  18  Mich.  588;  Straughan  y.  Fair- 
efiild,  80  Ind.  598;  Jeu>eU  y.  Hone,  1  Woods, 
C.  0.  582;  Hart  y.  ITntted  i»at««  Trust  Co.  oJT 
If,  r.  118  Pa.  565. 

There  is  no  substantial  reason  why  a  differ- 
ent rule  should  apply  to  negotiable  instru- 
ments than  to  chattel  property. 

Accordingly  we  find  that  a  majority  of  the 
states  which  have  had  occasion  to  pass  upon 
this  question  for  the  first  time  in  recent  years 
have  decided  in  harmony  with  the  words  of  the 
court  in  Turner  v.  KiUlan,  12  Neb.  530. 

Eranert  v.  Simon,  65  HI.  844;  Butters  v. 
Hdvgkwout,  42  111.  18.  89  Am.  Dec.  401;  Paine 
V.  Benton,  82  Wis.  491;  ahvfeldt  y.  Pease,  16 
Wis.  659;  Freu  y.  Clifford,  44  Cal.  885;  Qas- 
Ben  y.  Bendriek,  74  Cal.  444;  Knox  y.  MeFar- 
ran,  4  Colo.  586;  Herman,  Chat.  Mortg.  ^  52; 
Jones,  Chat.  Mortg.  §  81;  McMurtrie  y.  Bid- 
dell,  9  Colo.  497;  Clark  y.  Barnes,  72  Iowa, 
668;  Goodman  v.  Simonds,  61  U.  8.  20  How. 
848,  15  L.  ed.  984;  Bank  of  the  BepuUie  y. 
Carrington,  tupra;  Fair  y.  Hou>ard,  6  Ney. 
804;  Gibson  y.  Moore,  7  B.  Mon.  95;  Hayner 
y.  Eberhardt,  87  Kan.  808;  Harasethy  y.  Shan- 
del,  1  Colo.  App.  187. 

There  is  no  difference  in  principle  whether 
a  man  sells  his  goods  and  pays  his  debts  with 
the  money  so  obtained,  which  really  represents 
the  goods  (which  he  is  encouraged  to  do  often 
at  a  great  sacrifice  where  a  rule  different  from 
the  one  we  contend  for  is  enforced),  or  con- 
yeys  the  goods  themselyes  in  payment  of  such 
debt,  or  conveys  the  goods  as  security  to  oper- 
ate in  payment  to  the  extent  of  the  yalue  of 
ttie  goods  and  no  more. 

Pom.  E9.  Jur.  §  749;  Redfield,  Leading 
Cases  on  Bills  and  Notes;  Bay  y.  Coddington, 
6  Johns.  Ch.  54,  1  L.  ed.  1006,  9  Am.  Dec. 
272,  noU;  Swift  y.  Tyson,  41  U.  8. 16  Pet.  1, 

10  L.  ed.  865,  and  cited  in  note  to  9  Am.  Dec. 
272;  Colebrooke,  Collateral  Securities,  g  28. 

If  W.  R.  Stewart,  Jr.,  was  released  upon 
said  notes,  in  consideration  of  the  execution  of 
the  mortgage  to  Andrew  Henry,  then  Andrew 
Henry  did  at  that  time  part  with  a  yaluable 
oonstderatioD. 

If  the  parties  can  be  placed  in  statu  quo,  then 
the  mortgagee  parts  with  no  valuable  consid- 
eration, but  if  the  parties  cannot  be  placed  in 
etatv  quo  then  the  mortgage  is  based  upon  a 
yaluable  and  sufficient  consideration. 

Smith  y.  Worman,  19  Ohio  St.  150;  Clark  y. 
Barnes.  72  Iowa,  568;  Gilchrist  v.  Gough,  63 
Ind.  576,  80  Am.  Rep.  250;  Crqft  y.  Eussell, 
19  L.R.  A 


67  Ala.  9:  Soule  y.  8hotu)ai,  52  Miss.  288;  Oib^ 
9on  y.  Conner,  8  Kelly  (Qs,)  47;  Farmers  db  M» 
Nat.  Bank  y.  Wallace,  45  Ohio  St.  152;  Dan. 
Neg.  Inst.  §  829a. 

Circumstances  of  mere  suspicion  do  not 
amount  to  proof  of  fraud,  and  fraud  cannot  he 
presumed. 

Clemens  v.  BriUhart,  17  Neb.  885;  Clark  y. 
Tennant,  5  Neb.  557. 

Messrs.  Hall  A  MeColloeli,  for  defend- 
ant in  error: 

Is  a  mortgagee  of  chattel  property  for  a  pre- 
existing debt  a  purchaser  for  yalue  within  the 
rule  which  protects  an  Innocent  purchaser  for 
yalue  against  the  claims  of  one  who  is  prior  in 
time  but  of  which  he  has  no  notice? 

This  question  has  arisen  in  the  courts  in  three- 
classes  of  cases: 

First.  Where  the  property  so  purchased  ia- 
real  estate  and  the  decision  depended  upon  the 
construction  of  the  laws  relating  to  the  regis- 
tration of  deeds  and  instruments  affectiDg- 
lands.  In  these  cases  the  rule  has  been  laid 
down  generally  that  under  the  statute  affect- 
ing title  to  real  estate  it  was  the  instrument 
which  was  first  recorded  that  carried  title  with' 
it. 

Gassenv,Hendricks,74C9l444;  McMurtrie^ 
y.  Bidden,  9  Colo.  497;  Hayner  y.  Eberhardt, 
87  Kan.  808;  Frey  y.  Clifford,  44  Cal  885;  Fair 
y.  Howard,  6  Ney.  804. 

Second.  Where  the  property  so  transferred 
was  commercial  paper,  and  the  rules  are  laid 
down  necessary  to  protect  commercial  paper, 
and  give  it  that  security  which  is  necessary  ta 
negotiable  paper. 

Third.  The  third  class  is  the  one  at  issue 
herein  and  involyes  chattel  property,  the  trans- 
fer of  which  is  not  governed  by  the  rules  relat- 
ing to  negotiable  instruments. 

in  our  own  state  this  question  has  never 
been  decided. 

Vorce  y.  Bosenberry,  12  Neb.  450. 

Upon  principle  it  would  seem  that  one  who 
has  simply  taken  security  for  an  antecedent 
debt  could  not  claim  to  be  one  who  has  inno- 
cently and  without  notice  lost  something  or 
parted  with  something  on  the  faith  of  his  pur- 
chase. He  has  parted  with  nothing.  He  haa^ 
simply  secured  his  debt.  Upon  the  reason  of 
the  rule  he  should  not  be  allowed  to  take 
rights  properly  belonglDg  to  another,  haying 
inyested  nothing  himself. 

In  order  to  constitute  one  a  bona  fide  pur- 
chaser he  must  have  parted  with  something- 
that  is  valuable  upon  the  faith  of  his  purchase 
before  he  had  notice  of  any  prior  equity. 

Gregory  v.  Whedon,  8  Neb.  877;  MeUormiek 
y.  Stevenson,  18  Neb.  72. 

There  are  three  states  holding  that  a  pre-ex- 
isting debt  makes  the  one  takmg  security  a 
bona  fide  holder  for  yalue. 

Erauert  y.  Simon,  65  III.  844;  Butters  y. 
Haughwout,  42111.  18,  89  Am.  Dec.  401;  Shu- 
feldi  y.  Pease,  16  Wis.  659;  Gibson  y.  Moore,  7 
B.  Mpn.  95. 

There  are  nine  states  holding  that  a  pre-ex- 
isting debt  is  not  sufficiently  within  thw  rule- 
to  m&ke  the  one  securing  it  a  bona  fide  pur- 
chaser, as  against  prior  rights. 

Farley  v.  Lincoln,  51  N.  H.  577;  Boot  y. 
French,  18  Wend.  570,  28  Am.  Dec.  482? 
P/ielps  y.  Fockler,  61  Iowa,  340;  Pancoast  v. 
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Dutal,  26  N.  J.  Eq.  445;  CopOand  t.  Man- 
ton,  2^  Obio  St  899;  Banks  y.  Long,  79  Ala. 
«19;  8argent  v.  6'<wrw,  23  Cal.  868,  88  Am. 
Dec.  118;  Kohl  v.  Lynn,  84  Mich.  860;  Oest  y. 
Packwood,  84  Fed.  Rep.  874;  JS^aughan  v. 
FatrchOd,  80  iDd.  698. 

The  oDly  case  from  California  in  point  is 
Sargent  v.  Sturm,  «i/j?ra.  which  is  in  our  favor. 

See  tL]so  Peoples  Sav.  BankT.  Bates,  120\]. 
49.  556,  80  L.  ed.  764;  Morm  ▼.  Oo€[freif,  8 
Story,  0.  0.  864. 

Cobb.  Ch,  J.,  delivered  the  opinion  of  the 
-court: 

The  defendants  in  error  brought  their  action 
for  the  possession  of  60  barrels  of  gasoline,  750 
«ases  of  100  flash  oil,  and  800  cases  2  6  150 
W.  W.  oil,  laying  damages  at  $500.  The  de- 
fendant below  made  a  general  denial.  There 
was  a  trial  to  a  lu***  October  29,  1887,  with 
findings  that  the  plaintiffs  were  entitled  to  poa- 
session;  that  the  defendant  was  indebted  to 
the  plaintiffs  |757.6^i  for  the  goods;  with 
-damages  for  detention,  of  5  cents.  Motion  for 
new  trial  was  overruled,  and  judgment  entere^l 
-on  the  verdict  The  plaintiff  in  error  claims 
that  on  July  21.  1887,  L.  A.  Stewart  &  Co., 
•of  Omaha,  executed  a  chattel  mortg^'.ge  upon 
their  stock  of  oils  and  gasoline,  including  the 
property  in  this  action,' to  secure  their  com- 
mercial obligations: 

Dated.  Due.  Amount. 

First  note,  April  80. 1887,  ninety  days |S,000  00 

.ISeoond  note,  June  10. 1887,  ninety  days. . .  5.000  00 
Third  oute,  June  88, 1887,  ninety  days....  2,600  00 
Fourth  note,  June  fSL  1887,  ninety  days...  X,fiOO  00 
First  draft,  July  19, 1887,  on  W.  B.  Stew- 
art, Jr 860  00 

.fieoond  draft  July  20, 1887,  on  W.  R.  8tew- 

_    art,  Jr. JB.817  60 

"Tblrd  draft,  July  21, 18rt7,  on  W.  R.  Stew. 

art,  Jr. ttfO  00 

Amounting  to $19,067  60 

It  is  claimed  that  the  notes,  except  that  dated 
June  25,  1887,  were  renewals  of  prior  indebu 
edness,  the  amount  of  $10,000  of  which  was 
first  loaned  January  2, 1886.  That  the  drafts 
were  deposited,  as  cash,  l«i  the  Bank  of  Omaha, 
(owned  by  plaintiff  in  ferror,)  and  that  L.  A. 
Stewart  &  Co.  were  allowed  to  draw  against 
them  as  cash  deposited,  and  all  of  which  were 
protested  for  non-acceptance  at  Dcs  Moines, 
Iowa.  That  at  the  date  of  the  mortgage  there 
was  in  the  Bank  of  Omaha,  to  the  credit  of 
L.  A.  Stewart  &  Co.,  $274.50.  That  the  notes 
were  signed  by  L.  A.  Stewart  &  Co.  and  by 
W.  K.  Stewart,  Jr.  That  on  July  20,  1887, 
W.  R.  Stewart.  Jr.,  of  Dea  Moines,  came  to 
Omaha,  and  insisted  that  L.  A.  Stewart  &  Co. 
should  secure  theh:  indebtedness  to  the  bank 
upon  which  he  was  liable  as  surety.  The 
mortgage  was  thereupon  given,  and  in  con- 
sideration of  the  entire  indebtedness  bein?  se- 
cured, W.  R.  Stewart,  Jr.,  was  released.  It  is 
rluimed  by  the  adverse  party  that  the  goods  in 
controversy  were  sold  to  L.  A.  Stewart  &  Co. 
on  condition  that  they  were  to  be  paid  for  in 
cash  on  delivery,  or  a  secured  note  or  draft 
accepted  by  some  bank,  which  conditions 
were  not  complied  with.  That  the  goods  ar- 
. rived  at  the  Omaha  freight  depot  on  July  19, 
1837,  were  taken  out  the  same  day  into  the 
warehouse  of  L.  A.  Stewart  &  Co.,  leaving 
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I^cbarees  for  freight  unpai 
next  day  W.  R.  Stewart,  the  surety,  appeared 
and  was  released.  The  mortfrage  was  executed 
on  the  property  thus  secured  in  poasesaion,  and 
on  the  next  day  L.  A.  Stewart  &  Co.  were 
bankrupts  and  insolvent.  It  is  further  claimed 
that  in  October,  1886,  this  firm  represented, 
for  the  purpose  of  obtaining  the  goods  on 
credit,  that  it  was  worth  $25,000  above  liar 
bilities,  and  was  prosperous,  which  representa- 
tions were  false,  and  made  for  fraudulent 
purposes.  That  the  cashier  of  the  Bank  of 
Omaha,  on  October  22,  1886,  wrote  to  the  de- 
fendants in  error  that  **he  considered  Mr.  Stew- 
art  reliable,  and  thought  he  had  $25,000  in  bis 
business."  It  is  not  in  evidence  that  the 
plaintiff  in  error  was  either  a  party  to  these 
representations,  or  that  he  had  notice  of  the 
conditions  of  sale  to  the  failing  purchasers. 
The  letter  of  the  cashier  was  datea  nine  months 
prior  to  the  purchase  and  delivery  of  the  mort- 
gaged property,  and,  if  not  too  remote  ftx>m 
the  final  transaction  to  have  influenced  it, 
there  is  no  sufBcient  evidence  to  impeach  the 
truth  of  the  letter  or  the  responsibility  of  the 
purchaser  at  that  da:e. 

The  first  question  of  error  presented  is  to 
what  extent  a  pre  existing  debt  becomes  a 
valuable  consideration,  within  the  rule  of  law 
which  gives  protection  to  a  bona  fide  purchaser 
for  value.  On  the  trial  the  court  of  its  own 
motion,  instructed  the  Jury:  "(4)  That  if  the  de- 
fendant took  a  chattel  mortgage  upon  the  goods 
as  security  for  an  antecedent  debt,  and  parted 
with  nothing  on  the  faith  of  his  mortgage,  or 
purchase,  he  would  not  be,  as  against  the  plain- 
tiffs, a  bona  fide  purchaser  for  value."  To 
which  the  defendant  excepted,  and  requested 
the  court  to  instruct  the  Jury  that  '*  a  pre-ex- 
isting debt  is  a  valuable  consideration  for 
a  mortgage,  and  protects  the  mortgagee  to  the 
same  extent  that  he  would  be  protected  if  he 
had  paid  a  new  consideration  at  the  time  the 
mortgage  was  given."  This  question  was 
fully  considered  in  the  case  of  Turner  v.  Ril- 
iian,  12  Neb.  580,  wherein  attaching  credit- 
ors sought  to  impeach  the  validity  of  a  chattel 
mortgage  given  to  secure  a  previous  debt. 
The  court  held  that,  "  as  to  attachment  credit- 
ors of  the  mortgagor,  a  pre-existing  debt,  al- 
ready due,  is  a  good  consideration  for  a  chat- 
tel mortgage,  and  protects  the  mortgagee  to  the 
same  extent  as  would  a  new  consideration  given 
at  the  time  of  making  the  mortgage. "  The  court 
also  held  that  the  question  of  fraudulent 
intent  in  the  giving  of  a  chattel  mortgage 
was,  in  all  cases,  one  of  fact,  and  must  be 
raised  by  suitable  pleadings.  Comp.  Stat.  1891, 
§20,  p.  491.  The  voluminous  testimony  does  not 
tend  to  raise  the  presumption  that  the  plaintiff 
in  error  was  a  party  to  a  fraudulent  mortgage 
or  to  the  insolvency  of  the  mort^gor.  In  the 
case  of  Manning  v.  Cunninf^ham,  21  Neb, 
291,  it  was  held  that  "a  chattel  mortgage  exe- 
cuted by  a  mortgagor  in  possession  as  owner, 
although  leeal  title  was  not  to  pass  to  him 
until  the  goods  were  paid  for,  where  such  con* 
tract  of  conditional  sale  was  not  filed  for  record, 
will  take  precedence  over  the  second  lien  of 
the  party  claiming  to  be  thereal  owner  of  the 
property."  It  does  not  appear  from  the  evi- 
dence that  any  advantage  whatever  against  the 
vendor  and  shipper  of  the  property  was  taken 
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hj  the  other  party  to  this  snit.  If  the  condt- 
t£>a  of  sale  was  made,  as  alleged,  the  defeDd- 
•oU  in  error  bad  ample  and  customary  means 
of  protection  in  requiring  the  fulfillment  of 
that  condition  on  delivery  of  the  goods.  The 
mot tgage  to  the  plaintiff  in  error  was  therefore 
a  yalid  instrument,  paramount  to  the  yendor*s 
unfortified  lien,  if  the  consideration  was 
■ufflcienU  It  is  not  claimed  that  the  notes  and 
drafts  of  the  morteaffor  were  supposititious, 
and  it  is  not  denied  that  the  plaintiflF  in  error 
was  a  bona  fide  creditor  on  that  account  At 
the  September  term  of  the  Supreme  Court  of 
Illinois  in  1873,  in  the  case  of  Krantri  y.  Simon, 
65  111.  844,  it  was  held  by  Judge  Breese  and  a 
full  bench  that,  "  where  a  bona  fide  creditor  of 
one  who  purchased  goods  and  had  possession 
by  means  of  fraudulent  representations  took  a 
mortgage  without  notice  as  to  the  fraud,  he 
was  to  be  regarded  as  an  innocent  purchaser, 
and  could  not  be  deprived  of  his  rights  under 
his  mortgage  by  a  subsequent  knowledge  of 
the  fraud  of  his  debtor.  And  the  debtor  hav- 
ing sold  and  delivered  the  goods,  so  purchased, 
to  his  creditor  in  payment  of  a  pre-existing 
debt,  who  accepts  them  in  good  faith  without 
notice  of  the  fraud,  the  creditor  will  be  protect- 
«d  as  an  innocent  purchaser  against  any  claim 
of  the  original  owner,  to  the  same  extent  he 
would  be  had  he  paid  a  new  consideration  for 
the  goods."  If  this  decision,  in  an  action  of 
replevin,  has  hitherto  been  maintained,  it  in- 
folds the  present  controversy,  and  would  seem 
to  be  decisive  of  it  The  questions  are  the  same, 
and  the  parallel  is  complete,  only  lacking  tbe 
element  of  fraud.  Ana  we  also  find  that  in  a 
considerable  number  of  the  states  which  have 
^considered  the  question  their  higher  courts 
have  decided  in  harmony  with  the  doctrine  of 
Turner  v.  KiUian,  eupra.  Butters  v.  Haugh- 
u)OUt,  42  III.  18,  89  Am.  Dec.  401;  Paine  v. 
Benton,  82  Wis.  491;  Shvfeldt  v.  Peaee.  16  Wis. 
659;  Frey  v.  Oliff&rd,  44  Csl.  885;  Qanen  y. 
Bmdrick,  74  Cal.  444;  KnoxY.  McFarran,  4 
Colo.  586;  Herman,  Obat  Mortg.  g  52;  Jones, 
Chat  Mortg.  %  81;  Me  Afurtrie  t.  Biddell  9 
Colo.  497;  Clark  v.  Barnes,  72  Iowa.  668; 
Goodman  v.  Simonds,  61  U.  8.  20  How.  343. 
371,  16  L.  ed.  984,  944;  Bank  of  the  BepuUie  v. 
Carrington^  5  R,  X.  515,  73  Am.  Dec.  88;  Fair 
y.  Howwrd,  6  Nev.  804;  Qibstm  v.  Moore,  7  B. 
Mon.  95;  Hayner  y.  Eberhardt,  87  Kan.  808; 
Lavbenheimer  v.  MeDermott,  5  Mont.  512. 

We  have  no  hesitation  in  agreeing  to  the  rule 
that  a  pre-existing  debt  does  constitute  a  valu- 
able consideration  applicable  to  commercial 
obligations.  Assuming  that  the  plaintiff  in 
error  is  unaffected  with  the  equities  between 
the  defendant  in  error  and  the  mortgagor  of 
the  goods  in  controversy,  without  notice  and 
without  evidence  of  the  vendor's  lien,  we  are 
of  the  opinion  that  the  chattel  mortgage,  under 
these  circumstances,  was  a  lawful  security  to 
the  plaintiff  in  error  for  tbe  notes  and  drafts 
to  become  due.  It  would  appear  to  be  for  the 
benefit  of  trade  to  give  as  extended  a  credit  as 
practicable  to  the  circulation  of  negotiable 
paper  that  it  may  pass,  not  only  fbr  new 
purchases,  upon  transfer,  but  also  as  security 
for  pre-existing  debts,  as  in  the  present  in- 
stance. The  creditor  is  thus  enabled  to  secure 
his  debt,  to  extend  the  credit  of  tbe  debtor,  or 
forbear  legal  proceedings  to  enforce  ito  ooliec 
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tion.  The  debtor  had  the  advantage  of  using 
his  negotiable  securities  as  the  equivalent  off 
mon^.  We  can  see  no  substantial  reason, 
therefore,  why  an  adverse  rule  should  apply  to 
commercial  paper,  as  security,  to  that  of  chattel 
property. 

It  may  be  said  that,  as  a  part  of  the  con- 
sideration of  the  mortgage  was  the  release  of  a 
surety  on  the  notes,  the  goods  from  the  owner 
in  possession  were  not  required  by  the  plaintiff 
in  error  without  an  equivalent  at  the  time  of 
the  transaction,  constituting  a  single  feature  of 
the  antecedent  debt  This  view  was  not  re- 
jected by  the  trial  court,  but  the  seventh  in- 
struction stated  that,  "if  the  jury  shall  find 
that  the  defendant  released  W.  a.  Stewart,  Jr., 
from  the  promissory  notes  which  th€  chattel 
mortgage,  upon  the  goods  in  question  and 
others,  was  given  to  secure,  with  the  under* 
standing  that  the  mortgagor  should  be  held, 
and  that  the  mortgage  was  given  in  considera- 
tion of  the  release,  then  the  defendant  did,  at 
the  time,  part  with  a  valuable  consideration  in 
such  release  for  the  mortgage,  and  was  an  in- 
nocent purchaser,  for  value,  of  the  goods,  un- 
less it  be  found  that  the  defendant  had  knowl- 
edge of  the  fraudulent  intent  of  the  mortgagor 
at  the  time  of  the  purchase  of  the  goods.^'  It 
is  not  clear  from  the  evidence  of  record  that 
the  plaintiff  in  error  had  knowledge  of  any 
fraudulent  intent  of  the  mortgagor  in  the 
purchase  of  the  goods.  Tbe  suspicious  cir* 
cumstances  presented  are  not  proof  of  fraud, 
and  are  not  inconsistent  with  an  honest  intent 
and  purpose  on  thepart  of  the  plaintiff  in  error 
in  all  the  transactions  detailed  in  evidence. 
"  Fraud  is  never  to  be  presumed,  but  must  be 
clearly  proved,  in  order  to  entitle  a  party  to 
relief  on  the  ground  that  it  has  been  practiced 
upon  him."  Clark  y.  Tennant,  5  Neb,  649. 
"  Fraud  will  not  be  imputed  where  the  cir- 
cumstances and  facts  upon  which  it  is  based 
may  consist  with  honesty  of  purpose."  Clemens 
v.  BriUhart,  17  Neb.  885.  Other  errors  of 
trial  are  presented  and  argued  by  ooyncil.  not 
deemed  necessary  to  follow  here  in  order  to 
reach  conclusions.  The  fourth  instruction  of 
the  court  to  the  jury  is  held  to  have  been 
erroneous,  misleaoing.  and  prejudicial,  for 
which  the  judgment  must  be  reversed,  inde- 
pendent of  the  other  errors  assigned.  The 
cause  will  be  remHuded  to  the  distnct  court,  to 
be  proceeded  with  in  accordance  with  law. 
Judnnent  accordingly. 

The  other  Judges  concur. 

A  rehearing  was  subsequently  granted,  after 
which,  on  January  18,  1B98.  Maocwell,  Ch. 
J.,  on  behalf  of  the  court,  delivered  the  fol- 
lowing opinion : 

This  is  an  action  of  replevin  to  recover  the 
possession  of  60  barrels  of  74  gasoline,  750 
cases  100  flash  oil,  800  cases  2-6  150  W.  W.  oil, 
of  great  value.  The  answer  of  the  defendant 
below  (plaintiff  in  error)  was  a  general  denial. 
On  the  trial  of  the  cause  the  jury  returned  a 
verdict  in  favor  of  the  defendants  in  error  for 
the  property  in  dispute,  and  "that  the  defend- 
ant IS  indebted  to  tbe  plaintiffs  in  the  sum  of 
$757. 52^  for  goods  not  found."  Judgment  was 
rendered  on  the  verdict. 

The  substantial  facts  in  the  case  are  as  fol- 
lows: One  L.  A.  Stewart,  dohoig  business 
88 
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io  Omaha  as  L.  A.  Stewart  &  Co.,  during 
the  months  of  April,  May,  June,  and  July, 
1887,  BeemB  to  haye  purchased  goods  from 
every  one  who  would  sell  him  on  credit.  He 
seems  to  have  had  but  little  property,  and 
less  integritv.  Early  in  July  of  that  year  be 
purchased  from  the  plaintiff  below  four  car- 
loads of  oil.  which  were  to  be  paid  for  in 
cash  on  delivery,  or  by  a  secured  note  or  draft 
accepted  by  some  bank.  Upon  the  arrival  of 
the  property  he  managed  to  obtain  possession 
of  the  same  without  either  paying  the  cash  or 
giving  a  secured  note.  He  thereupon  executed 
a  chattel  mortgage  on  the  same,  together  with 
other  property,  to  Hen^,  to  secure  the  pay- 
ment of  one  note  for  $6,000,  dated  April  80, 
1887,  dUi  ninety  days  from  the  date  thereof; 
one  note  for  $5,000,  dated  June  10,  1887,  due 
in  ninety  days  from  the  date  thereof;  one 
note  for  |2,500  dated  June  26, 1887,  due  in 
ninety  days  from  the  date  thereof;  and  one 
note  for  |2,600,  dated  June  22,  1887,  due 
ninety  days  from  the  date  thereof;  and  also 
three  certain  drafts  drawn  by  L.  A.  Stewart  & 
Co.  on  W.  R  Stewart,  of  Des  Moines,  Iowa, 
in  the  aggregate  sum  of  $4,967.60.  The  notes 
described  in  said  mortgage  (with  the  exception 
of  one  for  $2,600,  dated  June  25, 1887),  were 
renewals  of  prior  indebtedness,  $10,000,  which 
was  first  loaned  January  2,  1886.  The  bills 
of  exchange  seciu^d  by  said  chattel  mort- 
gage consisted  of  one  draft  drawn  July  19, 
1887,  upon  Will  R.  Stewart,  Jr. ,  of  Des  Moines, 
Iowa,  for  $850;  one  draft  for  $2,617.50.  dated 
July  20.  1887,  upon  Will  R  Stewart,  Jr.;  one 
draft  upon  W.  K.  Stewart,  Jr.,  for  $l,49o, 
dated  July  21,  1887,—all  of  which  said  drafts 
were  protested  for  nonacceptance.  Said  drafts 
were  deposited  in  the  Bank  of  Omaha,  of 
which  Andrew  Henry  was  the  sole  owner, 
and  received  as  cash,  and  L.  A.  Stewart 
&  Go.  were  allowed  to  draw  against  them  as 
so  much  cash  on  deposit.  At  the  time  of 
the  giving^ of  said  mortgage  there  was  in  the 
Bank  of  Omaba  to  the  credit  of  L.  A.  Stew- 
art &  Co'.,  the  sum  of  $27450.  The  notes 
secured  by  said  mortgage  were  all  signed  by 
L.  A.  Stewart  &  Co.  and  also  by  W.  R 
Stewart,  Jr.  It  had  been  the  custom  of  W. 
R  Stewart,  Jr.,  to  honor  the  drafts  of  L.  A. 
Stewart  &  Co.  upon  him.  It  also  appears 
that  on  July  20,  1887,  W.  R  Stewart,  Jr.,  of 
Des  Moines,  Iowa,  accompanied  by  his  at- 
torney, Mr.  Dudley,  came  to  Omaha,  and  in- 
sisted upon  L.  A.  Stewart  &  Co.  securing  tbe 
indebteoness  to  the  Bank  of  Omaba  upon  which 


W.  R  Stewart,  Jr.,  was  liable  as  surety,  A 
mortgage  was  thereupon  prepared  by  L.  A. 
Stewart  &  Co.  conveying  the  stock  of  goods- 
and  accounts  of  the  said  L.  A.  Stewart  &  Co., 
including  the  goods  in  controversy  in  thi» 
action;  and  W.  R  Morris,  attorney  for  L.  A. 
Stewart  &  Co.,  W.  R  Stewart,  Jr.,  and  hia 
attorney,  Mr.  Dudley,  on  the  momingof  the 
22d  July,  1887,  presented  the  same  to  Heniy, 
and  demanded  that,  in  consideration  of  the- 
entire  indebtedness  to  said  Andrew  Henry 
being  secured,  the  said  Andrew  Henry  should 
release  the  said  W.  R  Stewart,  Jr.,  from 
liability  by  reason  of  said  notes.  The  mort- 
gage was  thereupon  received  by  Henry. 
There  is  a  conflict  of  testimony  on  this  point; 
the  evidence  of  W.  R  Morris  and  W.  R 
Stewart,  Jr.,  being  that  said  W.  R  Stewart,. 
Jr.,  was  absolutely  released  from  his  liability 
upon  said  notes;  and  the  testimony  of  Edward 
J.  Cornish  was  that  Andrew  Henry  agreed,  aa 
part  consideration  of  said  mortgage,  not  to 
press  W.  R  Stewart,  Jr.,  upon  the  notes,  or  to 
bring  suit  or  in  any  manner  to  make  claim  for 
payment  upon  the  notes  until  the  mortgaged 
property  should  be  entirely  exhausted;  and 
this  we  are  convinced  is  the  truth  in  regard 
to  the  transaction.  W.  R  Stewart,  Jr.,  there- 
fore, is  still  liable  on  those  obligations.  It  ia 
unnecessary  for  us  to  review  the  various  as- 
signments of  error  at  length. 

The  conceded  facts  show  that  the  property 
in  question  was  sold  for  cash  on  receipt  or 
secured  notes;  that  Stewart  obtained  the  prop- 
erty without  paying  for  it;  that  he  soon  after- 
wards executed  the  mortgage  in  question;  that 
Henry  knew,  or  had  the  means  of  knowing,, 
that  tbe  property  in  question  had  not  been 
paid  for,  and  in  no  sense  la  he  a  bona  fide 
purchaser.  Tbe  same  is  true  of  W.  R  Stew- 
art, Jr.  As  against  these  parties,  therefore,  tbe 
owner  of  the  goods  had  a  right  to  reclaim  them. 
Some  reflections  are  made  upon  the  plaintiff  in 
error  in  the  defendants  in  error's  brief,  but 
tbere  is  no  ground  for  such  insinuations,  as  be 
seems  to  have  done  nothing  inconsistent  with 
fairness  and  integrity;  but  the  claims  of  the  de- 
fendants in  error  are  superior  to  his.  It  fol- 
lows that  the  ludgment  is  right,  and  that  the 
opinion  in  this  case  on  tbe  former  hearings 
which  is  reported  in  88  Neb.  180,  should  be 
overruled. 

The  judgtMnt  qf  the  District  Court  it  qf- 


The  other  Judges  concur. 


ILLINOIS   SUPREME  COURT. 


John  F.  HEUER,  Appt., 

V. 

NORTHWESTERN  NATIONAL  INSUR- 
ANCE CO. 


(.. 


„D1.. 


Damafre  to  g^oocUi  by  aji  ezplodon  of 
gBM  is  not  ft  loflW  by  Are  within  the  meaning 


of  an  insuranoe  policy,  where  the  gpoods  were 
not  burned  but  damaged  by  the  fiUUDer  of  a  floor 
caused  by  the  ezploalon,  although  the  ezpiosioD 
was  produced  by  the  liffhtlog  of  a  match. 

(January  10,  ISOSL) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Appellate  Court,  First  District,  af- 


JXoTm,—LidbfUily  of  inevrer  for  loss  caused  by  eX" 
plosion. 

The  general  rule  Is  that  a  fire  policy  covers  dam- 
•iffes  by  an  explosion  if  the  explosion  was  the  re- 

19  L.  a  A. 


suit  of  an  antecedent  fire.   Benshaw  r.  HlsBoarl 
State  Mut.  F.  ft  M.  Ins.  €k>.  108  Mo.  60S;  Reoshaw  v. 
Fbemans  Ins.  Oo.  88  Mo.  App.  804. 
The  loss  or  damage  by  fire  inobidea  the  whola  losa 


See  also  20  L.  R.  A.  207;  21  L.  R.  A.  316,  572;  32  L.  R.  A.  608: 
236. 


L.  R.  A. 
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flrmiDS  a  judmeot  of  the  Superior  Court  for 
Cook  County  In  fayor  of  defendant  in  an  ac- 
tion brought  to  recover  tbe  amount  alleged  to 
be  due  on  a  policy  of   fire  insurance.    Af" 

Tbe  facts  are  stated  in  the  opinion. 
Mestri.  Rubens  Ik  Mott  for  appellant. 
MtBsri,  Tatham  &  Webster  for  appellee. 

HaKnider»/.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  assumpsit,  begun  on 
If  arch  6,  1890,  in  the  superior  court  of  Cook 
couDtj.  by  the  appellant  aisalnst  the  uppellee 
company,  upon  an  insurance  policy  issued  bv 
said  company  on  July  8, 1889,  insuring  a  stock 
of  Jewelry  and  fixtures  belonging  to  tbe  plain- 
tiff, and  contained  In  the  three  story  brick  build- 
ing known  as  '*No.  426  Milwaukee  Avenue," 
in  Chicago.  The  plea  was  nonassumpsit.  By 
agreement,  a  Jury  was  waived,  and  tbe  cause 
was  submitted  to  the  court  for  trial,  without  a 
Jury,  upon  an  agreed  state  of  facts.  The  court 
refused  to  hold,  as  law  applicable  to  the  case, 
four  propositions  submitted  by  the  plaintiff. 
Tbe  finding  and  Judgment  were  in  favor  of 
the  defendant,  and  the  iudgment  of  the  trial 
court  has  been  affirmed  by  the  appellate  court, 
whence  the  case  is  brought  here  hy  appeal. 

The  policv  is  for  Insurance  against  loss  or 
damage  by  fire,  and  contains  the  following  pro- 
vision: "This  company  shall  not  be  liable,  by 
virtue  of  this  policy,  ...  for  any  loss  or  dam- 
age by  fire  caused  by  means  of  an  earthquake; 
nor  of  an  invasion,  insurrection,  riot,  civil 
commotion,  or  military  or  usurped   power; 


.  .  .  nor  for  any  loss  caused  by  the  explosion 
of  gunpowder  nor  anv  explosive  substance, 
norlbv  lightning  or  explosion  of  any  kind,  un- 
less fire  ensues,  and  then  for  the  loss  or  dam- 
age by  fire  only."  By  the  agreed  statement 
of  facts,  it  is  stipulated  that  on  September  18, 
1889,  at  7  o'clock  in  the  mominff,  an  explosion 
took  place  in  the  basement  of  said  building,  by 
which  the  damage  to  the  (insured  property  oc- 
curred; that  the  explosion  was  produced  by 
the  lighting  of  a  match  in  the  basement, 
which  was  then  filled  with  illuminating  gas; 
"that  the  damage  was  a  damage  by  the  ex- 
plosion produced  in  this  manner,  but  was  not 
a  damage  produced  bv  the  burnine  of  the  prop- 
erty insured;"  that  t&e  illuminatmg  gas  was 
accidentally  ignited  by  the  fiame  from  said 
lighted  match,  and  burned,  and  ioslantaneous- 
ly  produced  this  explosion;  that  the  ignition 
of  the  match  and  gas  in  the  basement  was  im 
mediately  followed  by  a  loud  report  and  ex 
plosion:  that  the  explosion,  so  caused,  caused 
the  falling  of  the  fioor  of  the  store,  and  the 
damage  to  ,the  goods;  that  there  was  no  dam- 
age to  the  go<xU  by  the  actual  burning  of 
them. 

The  question  presented  by  tbe  refusal  of 
plaintiff  s  propositions  is  whether  the  loss  sus* 
tained,  under  the  circumstances  thus  detailed, 
was  a  loss  by  fire,  within  the  meaning  of  the 
policy.  It  is  conceded  that  no  fire  ensued 
from  the  explosion,  and  that  the  goods  were 
not  burned  by  fire,  but  were  damaged  by  tbe 
falling  of  the  floor,  which  was  produced  by  the 
explosion.  If,  therefore,  the  loss  was  in  any 
sense  the  result  of  fire,  such  fire  could  only 


and  is  all  covered  by  a  fire  policy  where  part  of  tbe 
loss  Is  due  to  an  explosion  and  part  is  caused  by 
lire  resulting  therefrom.  Tbe  fire  is  the  active 
cause  in  every  step.  8ori|>ture  v.  Lowell  Mut.  F. 
Ins.  Ck>.  10  Cush.  856,  fi7  Am.  Dec.  lU. 

A  Are  Is  the  proximate  oaoee  of  a  loss  directly  re- 
sulting from  an  explosion,  where  the  explosion  was 
caoaed  by  the  ftre.  Waters  v.  Merchants  Lou  to  ville 
Ins.  Co.  86  U.  &  11  Pet.  213, 9  L.  ed.  60L  So  held  in 
case  of  a  marine  policy  where  an  explosion  of  gun- 
powder  carried  on  board  was  caused  by  a  Are  which 
was  the  result  of  tbe  negligence  of  tbe  master  and 
crew. 

Where  an  explosion  resulted  either  from  the 
oommuDlcation  of  Are  to  oil  or  gasoline  In  a  store, 
or  from  contact  with  a  gas  Jet  left  burning  in  tbe 
store  of  Inflammable  ms  or  vapor  which  had  es- 
caped and  mixed  with  the  atmosphere,  it  was  held 
that  in  either  case  the  loss  was  covered  by  a  fire 
policy  which  made  no  exceptions  as  to  damages 
caused  by  explosions.  Rensbaw  v.  Missouri  State 
Mut.  F.  ft  M.  Ins.  Oa  supra. 

The  provision  that  insurance  shall  cease  if  the 
building  fall  ^^  except  as  the  result  of  a  fire**  does 
not  apply  when  the  building  is  torn  down  by  an 
explosion.  Dows  r.  Faneuil  Hall  Ins.  Go.  127  Mass* 
846, 84  Am.  Bep.  884. 

But  damage  to  a  buUdlng  by  concussion  caused 
by  an  explosion  of  gunpowder  in  another  building 
which  resulted  from  d  fire  is  not  within  a  policy  of 
insurance  against  fire.  Oaballero  v.  Home  Mut. 
Ins.  Co.  16  La.  Ann.  217. 

Damages  resulting  from  explosion  and  not  from 
burning  of  the  property  are  not  within  an  ordinary 
fire  policy.  Mlllaudon  v.  New  Orleans  Ins.  Co.  4 
La.  Ann.  IS.  Thus  a  destruction  of  sugar  and 
molasses  in  a  sugar  house  caused  by  the  explosion 
of  a  boiler  is  not  covered  by  insurance  against  lire. 

A  concussion  caused  by  an  explosion  of  gun- 

19  Lb  a  A. 


powder  Is  not  within  a  policy  of  insurance  against 
Are.  Everett  v.  London  Assur.  Co.  19  C  B.  N.  S. 
126,  U  Jnr.  N.  8. 646, 84  L.  J.  C.  P.  289. 

But  even  where  a  policy  does  not  cover  leas  re- 
sulting from  concussion  created  by  an  explosion, 
an  injunction  in  favor  of  a  stockholder  will  not  be 
granted  to  prevent  the  insurance  company  from 
paying  the  claims,  if  that  to  deemed  to  be  good 
business  policy.  Taunton  v.  BjoyaX  Ins.  Co.  2  Hen. 
ft  M.  186,  88  L.  J.  Ch.  406, 10  L.  T.  N.  8. 166. 

Tbe  destruction  of  merchandise  by  blowing  up  a 
building  by  gunpowder  to  prevent  the  spread  of  a 
conflagration  to  a  peril  Insured  agamst,  if  the  build- 
ing would  otherwiae  have  burned.  City  F.  Ins.  Co. 
V.  Corlles,  21  Wend.  867;  Greenwald  v.  Insurance 
Co.8Fhila.8S8L 

Expren  provisUma  aoainst  losses  from  explosUms, 

A  policy  exempting  the  insurer  from  liability  for 
explosions  except  those  from  ''gas"  was  held  to 
apply  only  to  ordinary  illuminating  gas,  and  not  to 
inflammable  vapor  given  off  in  the  process  of  man- 
ufacturing oiL  Stanley  v.  Western  Ins.  Co.  L.  R. 
8  Exch.  71, 87  L.  J.  Bxch.  78, 17  L.  T.  N.  8.  S18L 

A  provision  that  an  insurer  shall  not  be  liable 
'for  any  loss  or  damage  occasioned  by,  or  resulting 
from,  any  explosion  whatever  ...  or  any  explo- 
sive article**  applies  to  an  explosion  of  spirit  vapor 
mixed  with  the  atmosphere  caused  by  contact  of  a 
gas  jet  therewith.  United  Life  F.  ft  M.  Ins.  Co.  v. 
Foote.  22  Ohio  St.  340, 10  Am.  Bep.  786. 

A  provision  that  the  Insurer  to  not  liable  for 
''any  loss  or  damage  by  fire  which  may  happen 
.  .  .  occasioned  by  explosions  of  any  kind,  by 
means  of  invasion,  insurrection,  riot,  or  civil  com- 
motion, or  of  any  military  or  usurped  power,** 
does  not  mean  to  exempt  such  explosions  only  as 
are  caused  by  invasion,  etc,  but  explosions  of 
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bave  been  tbe  flame  of  the  match,  which  came 
io  contact  with  tbe  illuminatiDg  gas.  Is  tbe 
loss  to  be  attributed  to  the  explosion,  or  to  tbe 
lighting  of  the  match,  which  preceded  tbe  ex- 
plosion? If  it  is  attributable  to  the  explosion, 
tbe  loss  is  not  covered  by  the  policy,  and  the 
company  cannot  be  held  liable.  Tbe  exemp- 
tion clause  provided  that  "this  company  shall 
not  be  liable  ...  for  any  loss  caused  by 
.  explosion  of  any  kind,  unless  fire  ensues." 
Tbe  use  of  the  expression,  ^'explosion  of  any 
kind,"  contemplates  the  existence  of  more 
than  one  kind  of  explosion.  Without  under- 
taking to  make  an  accurate  classification,  we 
deem  it  sufl9cient  to  say  that  one  kind  of  ex- 
plosion is  that  which  is  produced  by  the  "igni- 
tion and  combustion  of  the  agent  of  explo- 
sion," as  where  a  lighted  match  is  applied  to  a 
keg  of  gunpowder,  and  another  kind  of  explo- 
sion is  that  which  does  not  involve  "ignition 
and  combustion  of  the  agent  of  explosion,"  as 
where  steam,  or  any  other  substance,  acts  by 
expansion,  without  combustion.  Scripture  r. 
Lowell  Mut,  F.  Ina.  Co.  10  Cusb.  856,  67  Am. 
Bee.  111.  The  exemption  clause  is  broad 
enough  to  embrace  both  kinds  of  explosion. 
As  the  present  case,  where  it  appears  that  a 
lighted  match  was  applied  to  the  illuminating 
gas  confined  in  the  basement  of  a  building, 
furnished  an  instance  of  the  first  kind  of  ex- 
plosion above  specified,  it  manifestly  comes 
within  the  terms  of  the  exemption. 

It  is  a  well-settled  principle  in  the  law  of  in- 
surance that  tbe  proximate,  and  not  the  remote, 
cause  of  the  loss  must  be  regarded,  in  order  to 
ascertain  whether  the  loss  is  covered  by  the 


policv  or  not.  "Injurenon  remota  causa,  aed 
proxtma  apeetatur.  Lord  Bacon  says:  "It 
were  infinite  for  the  law  to  Judge  the  causes  of 
causes,  and  their  impulsions  one  of  another. 
Therefore,  it  contenteth  itself  with  the  imme- 
diate cause,  and  judgeth  of  acts  by  that,  with- 
out looking  to  any  Turther  degree."  Everett 
V.  London  Aseur,  Co.  1»  C.  B.  N.  S.  126.  Where 
a  lighted  match  is  applied  to  a  keg  of  gun- 
powder, or  to  illuminating  gas  confined  in  a 
room,  and  an  explosion  thereby  occurs  which 
causes  damage,  but  is  not  followed  by  com- 
bustion, the  explosion  is  the  proximate  cause 
of  the  injury,  and  the  lighted  match  is  only 
the  remote  cause.  In  such  case,  fire  does  not 
reach  tbe  property  injured,  but  tbe  concussion 
resulting  from  the  explosion  damages  it 
Here  the  goods  insured  were  not  brought  in 
contact  with  the  fire  produced  by  the  lighting 
of  the  match,  but  with  the  explosive  power  of 
a  fireless  concussion,  which  caused  the  floor  of 
the  store  in  which  they  were  situated  to  fall, 
and  thereby  occasioned  tbe  injury.  In  Everett 
V.  London  Aaeur.  Co,,  supra,  a  powder  maga- 
zine, more  than  half  a  mile  distant  from  the 
house  insured.  Ignited  and  exploded,  shatter- 
ing the  windows  and  window  frames,  and 
damaging  the  structure  generally  by  the  at- 
mospheric concussion  caused  by  the  explosion, 
but  not  burning,  heating,  or  scorching  any 
part  of  tbe  prcoiises;  and  it  was  there  held 
that  "it  would  be  ^ing  into  the  causes  of 
causes  to  say  that  this  wa9  an  injury  caused  by 
fire  to  the  property  insured;"  that  the  expres- 
sion, "loss  or  damage  occasioned  by  fire,  was 
to  be  construed  as  ordinary  people  would  con- 


every  kind.  Smiley  v.  Oltizeiis  F.  M.  ft  L.  Ins.  Oo. 
14W.Va.a8. 

A  poHoy  against  fire  ezoeptlog  any  liability  for 
losB  *^oaused  by  llghtnlDg  or  explosion  of  any  kind, 
unless  fire  ensues,  and  then  for  the  loss  or  damage 
by  fire  only,**  does  not  make  the  insurer  liable  for 
damages  oaused  by  explosion  of  the  vapor  from 
rectifying  spirits  whioh  oame  in  oontaot  with  the 
lamp  used  by  a  person  who  was  repairing  maotain- 
ery.  The  bmmlng  lamp  was  not  a  fire  within  the 
meaning  of  a  policy  and  the  explosion  was  the 
prlDoipal  event  and  not  a  mere  incident.  Briggs 
y.  North  American  ft  Merchants  Ins.  Go*  58  N.  Y. 
4i6. 

As  to  liability  for  fires  resulting  from  explosions 
the  cases  are  in  some  oonflloL 

Thus  it  is  held  that  where  the  explosion  of  boilers, 
which  was  within  an  exception  in  a  policy,  took 
place  and  the  building  took  fire  and  after  being 
apparently  extinguished  brolce  out  a  second  and 
third  time  within  forty-eight  hours  after  the  ex- 
plosion, it  was  held  that  all  tbe  loss  was  due  to  the 
explosion  as  tbe  proximate  cause.  Tanneret  v. 
Merchants  Mut  Ins.  Go.  84  La.  Ann.  249. 

Also  that  loss  and  damage  by  fire  resulting  from 
an  explosion  is  within  an  exception  of  any  loss 
occasioned  by  or  resulting  from  "any  explosion 
whatever  ...  or  any  explosive  article.**  United 
Life  F.  ft  M.  Ins.  Go.  v.  Foote,  22  Ohio  St.  810,  10 
Am.  Rep.  736. 

And  again  that  a  provision  against  loss  "occa- 
sioned by  the  explosion  of  a  steam  boiler**  defeats 
the  Insurance,  where  the  property  was  burned  by 
fire  resulting  from  an  explosion  of  a  steam  boiler 
within  the  building.  St.  John  v.  American  Mut. 
F»Ins.Go.UN.  Y.610. 

Another  case  decided  by  tbe  Supreme  Gourt  of 
the  United  States  holds  that  a  provision  in  an  in- 
surance policy  against  a  liability  for  loss  which 
19  L.  R.  A. 


may  take  place  "  by  means  of  any  explf^sion,**  etc. 
relieves  the  insurer  from  liability  for  the  ices  of 
tbe  property  insured  by  a  fire  which  resulted  from 
an  explosion  in  a  neighboring  baildlng,  although 
the  fire  thereby  started  was  canied  to  the  insured 
property  by  first  burning  another  building  and  was 
aided  by  a  wind  blowing  fire  towards  the  insured 
property.  Louisiana  Mut.  Ins.  Go.  v.  Tweed,  74  U. 
S.7WalL44,19L.ed.66. 

It  is  said  in  an  BngUsh  case  that  if  there  be  a  fire 
In  the  course  of  which  an  explosion  occurs  the  in- 
surance company  is  liable  on  a  fire  policy  for  a  re- 
sult of  the  fire  unconnected  with  the  explosion  but 
not  for  any  consequence  of  the  explosion.  Stanley 
V.  Western  Ins.  Go.  L.  R.  8  Bzch.  71, 97  L.  J.  Bxoh. 
78, 17  L.  T.  N.  S.  518.  In  this  case  there  was  an  ex- 
plosion caused  by  the  contact  of  vapor  with  a 
lamp. 

But  other  decisions  are  to  the  contrary,  thus  a 
provision  that  the  insurer  shall  not  be  liable  for 
**any  loss  or  damage  by  fire  caused  by  means  of 
invasion,  insurrection,  rlot^  civil  commotion,  or 
military  or  usurped  power,  nor  for  any  loss  caused 
by  the  explosion  of  gunpowder,  camphine,  or  any 
explosive  substance,  or  explosion  of  any  kind,** 
does  not  exempt  the  Insurer  from  damage  by  fire 
caused  by  an  explosion,  but  only  trom.  damages 
caused  by  the  explosion  itself.  Gommercial  Ins. 
Go.  V.  Robinson,  64  111.  966, 16  Am.  Rep.  667. 

And  again  a  provision  that  the  Insurer  shall  not 
be  liable  for  **  damages  occasioned  by  the  explosion 
of  a  steam  boiler,  nor  for  damage  resulting  from 
such  erploeion,  nor  explosions  caused  by  gun- 
powder, gas  or  other  explosive  substanoe,**  does 
not  exempt  the  insurer  from  liability  for  damages 
for  fire  caused  by  the  explosion  but  only  from 
damages  directly  caused  by  the  explosion  itself. 
Boatman*s  F.  ft  M.  Ins.  Go.  v.  Parker,  28  Ohio  St. 
86,18Am.Bep.S». 
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Btrae  It;  and  that  those  vorda  "mean  loss  or 
daDiase  either  b^  igDition  of  the  article  cod- 
aumeo,  or  by  ignitioD  of  a  part  of  the  prem- 
ises habere  the  article  is."  In  GahalUro  v. 
Home  Mut,  Ins.  Oo,,  16  La.  Ann.  217,  where  a 
fire  broke  out  in  a  building  about  300  feet  dis- 
tant, causing  the  explosion  of  gunpowder, 
which,  by  the  ooncossion  of  the  air,  injured 
the  building  insured  against  fire,  it  was  held 
that  such  a  loss  could  not  have  been  within 
the  reasonable  intendment  of  the  parties,  and 
was  not  covered  by  the  policy.  In  Brigfn  ▼. 
North  American  Merchants  Ins,  Co,,  68  N.  Y. 
446,  where  the  policy  insured  certain  machin- 
ery in  a  mill  against  loss  by  fire,  and  contained 
a  provision  like  the  one  in  the  case  at  bar,  ex- 
empting the  company  from  liability  "for  loss 
caused  by  .  .  .  explosions  of  any  kind  unless 
fire  ensues,  and  then  for  the  loss  or  damage  by 
fire  only,"  vapors  from  the  works  in  the  mill 
where  the  business  of  rectifying  spirits  was 
carried  on  came  in  contact  with  a  burning  lamp 
in  the  mill,  left  there  by  persons  repairing  the 
machinery,  causing  an  instantaneous  explosion, 
which  blew  off  the  roof  of  the  building,  and 
blew  down  the  greater  part  of  the  walls,  and 
injured  the  machinery,  and  also  resulting  in  a 
fire  which  occasioned  some  damage,  though 
Blight  compared  with  that  caused  by  the  ex- 
plosion; and  it  was  there  held  that  the  com- 
pany was  liable  for  the  damages  caused  by  the 
fire  which  followed  the  explosion,  but  not  for 
those  caused  by  the  explosion  itself,  the  court 
saying  among  other  things:  "The  exception, 
too,  is  general,  including  explosions  by  fire  as 
well  as  others.    There  seems  no  reason  for  ex- 


cluding an  explosion  like  this  from  the  excep- 
tion. There  was  no  fire  prior  to  this  explosion. 
The  burning  lamp  was  not  a  fire,  within  the 
policy.  The  machinery  was  not  on  fire,  as 
such  term  is  ordinarily  used,  until  after  the  ex- 
plosion." 80  it  may  be  said,  in  reference  to 
the  case  at  bar,  that  there  was  no  fire  prior  to 
the  explosion,  and  that  the  lighted  match  was 
not  a  fire,  within  the_policy.  In  United  Life 
F.  db  M.  Ins.  Co,  v.  Foote,  22  Ohio  8t  840,  10 
Am.  Rep.  786,  the  policy  insured  a  stock  of 
merchandise  against  fire,  and  provided  that  the 
company  should  not  be  liable  for  "any  loss 
or  damage  occasioned  by,  or  resulting  from, 
any  explosion  whatever;'  and  it  appeared  that 
a  mixture  of  whiskey  vapor  and  atmosphere, 
coming  in  contact  with  the  fiame  of  a  gas 
Jet  in  the  still  room,  ignited  from  it,  and  im- 
mediately exploded,  setting  a  fire  in  motion 
which  destroyed  the  insured  property.  It  was 
held  that  the  loss  was  from  the  fire  occasioned 
by  the  explosion,  and  that  the  company  was 
not  liable  for  it,  under  the  broad  language  of 
the  exemption  clause,  but  it  was  at  the  same 
lime  held  that  the  burning  gag  jet  ''was  not 
such  fire  as  was  oontemplatecf  by  the  parties  as 
the  peril  insured  against.  The  gas  jet,  though 
burning,  was  not  a  destructive  force,  against 
the  immediate  effects  of  which  the  policy  was 
intended  as  a  protection.  Although  it  was  a 
possible  means  of  putting  such  destructive 
force  in  motion,  it  was  no  more  the  peril  in* 
sured  against,  than  a  friction  match  in  the 
pocket  of  an  incendiary."  See  also  i?^  v. 
Columbus  Ins,  Oo.  17  Mo.  801;  Mootgomeri/  v. 
Firemen*s  Ins.   Go.  16  B.  Mon.  427;  8t,  John 


Loss  of  property  oauaed  by  Are  resultioff  from 
the  explosion  of  an  oil  lamp  is  within  a  lire  poUoy 
maklDs  the  Insurer  liable  therefor,  although  there 
is  an  exception  of  losses  from  ^'explosions  of  any 
kind  whatever.**  Heffron  v.  Kittannlngr  Ins.  Co. 
18S  Pa.  580.  This  policy  provided  that  the  company 
should  not  be  liable  for  loss  in  case  of  lire  happen- 
ing by  any  Insurrection,  invasion,  foreign  enemy, 
civil  commotion,  mob,  riot,  or  any  military  or 
usurped  po^er,  nor  explosions  of  any  kind,"  and 
It  was  held  that  the  latter  clause  was  to  be  con- 
strued as  appljriDff  to  losses  arlsiuK  from  explosions 
and  not  to  losses  by  flres  resultmg  from  explosions. 

A  provision  in  a  fire  policy  on  an  India-rubber 
factory  exemptlnff  from  liability  for  damages  by 
0re  which  shall  happen  or  arise  by  any  explosion, 
relieves  the  insurer  from  liability  for  damages 
from  fire  caused  by  the  explosion  of  one  of  the 
boilers  of  a  bteam  engine  In  the  factory.  Hay  ward 
V.  Liverpool  ft  London  F.  &  L.  Ins.  Co.  8  Keyes, 
i66u  It  will  be  noticed  that  this  case  differs  from 
the  others  in  respect  to  having  an  express  provis- 
ion against  liability  for  losses  from  fire  caused  by 
explosion. 

A  provision  affainstloss  by  explosion  **unle88  dre 
ensues,  and  then  for  the  loss  and  damagre  by  fire 
only,"  clearly  affirms  the  liability  for  loss  by  fire 
ensuing  upon  an  explosion,  whether  the  fire  is 
kindled  by  the  explosion  itself  or  by  any  other 
cause.  Bows  v.  Faneuil  Hall  Ins.  Co,  127  Mass.  846, 
34  Am.  Rep.  884.  The  same  rule  applies  to  a  cLiuse 
ttiat  the  Insurer  shall  not  be  liable  "for  any  dam- 
age caused  by  the  explosion  of  gunpowder  .  .  . 
except  so  far  as  the  property  after  the  explosion 
shall  be  destroyed  by  Are." 

As  to  explosions  caused  by  the  progress  of  a  pre- 
cedent Are,  the  cases  generally  hold  that  where 
lire  has  occurred  and  Is  in  progress,  the  effects  of 
which  are  covered  by  a  policy,  and  an  explosion 
19  L.  R.  A. 


takes  place  as  an  incident  or  result  of  the  fire  so  as 
to  increase  the  loss,  the  whole  loss  Is  within  the 
risk  iosured,  although  the  policy  provides  against 
loss  by  explosions.  But  it  is  other  wise  if  the  explo« 
slon  W38  not  caused  by  a  preceding  flra  Transat- 
lantic F.  Ins.  Co.  V.  Dorsey,  66  Md.  70, 40  Am.  Rep. 
40B. 

A  provision  In  a  lire  policy  that  the  company 
shall  not  be  held  liable  for  loss  caused  by  '*explo- 
sion  of  any  kind  unless  fire  ensues,  and  then  the 
loss  and  damage  by  fire  only,"  does  not  relieve  the 
insurer  from  liability  for  loss  caused  by  an  explo- 
sion which  took  place  during  the  progress  of  a  fire 
and  as  an  Incident  thereof.  Washburn  v.  Miami 
Valley  Ins.  Co.  3  Flipp.  664, 2  Fed.  Hep.  633;  Wash- 
bum  V.  Farmers  Ins.  Co.  2  Fed.  Rep.  804. 

The  same  rule  was  held  where  the  explosion  took 
place  in  the  progress  of  a  fire  which  hod  already 
started  and  reached  a  place  where  it  came  into  con- 
tact with  gasolene  vapor.  LaForce  v.  Williams 
City  F.  Ins.  Co.  43  Mo.  App.  618. 

Bo  in  a  policy  on  a  flour  mill  m  which  there  was 
all  the  time  flour  dust,  which  is  an  explosive  sub- 
stance, a  provision  that  the  insurer  will  nut  be  lia- 
ble for  a  loss  or  damage  occasioned  by  the  explo- 
sion of  a  steam  boUer,  gunpowder,  or  any  other 
explosive  substance,  except  only  such  loss  as  shall 
result  from  a  Are  that  may  ensue  therefrom,  and 
that  the  company  will  not  be  liable  for  any  loss  by 
such  fire  unless  privilege  shall  have  been  given  la 
the  policy  10  keep  such  articles,  was  held  not  to 
exempt  the  insurer  flrom  liability  for  loss  caused 
by  explosion  of  the  flour  dust  which  resulted  from  a 
flre  m  the  building,  where  there  was  nothing  in  the 
policy  to  withdraw  the  protection  ai^ainst  flre,  al- 
though that  flre  should  Involve  an  explosion.  It 
was  held,  although  the  language  of  the  policy, 
strictly  construed,  made  it  void  from  the  bcgm- 
ning  because  of  the  explosive  flour  dust  on  the 
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▼.  American  Mat.  F.  Ins.  Co.  11  N.  Y.  616; 
Lovinana  Mut  Ins,  Co.  v,  Tweed,  74  U.  8.  7 
Wall.  44, 19  L.  ed.  65;  Wood.  Fire  Ins.  §  104: 
Commercial  Ins.  Co.  v.  Bobinson,  64  III.  265,  40 
Am.  Rep.  403;  Transatlantic  F.  Ins.  Co.  t. 
Dorsey,  56  Md.  70,  16  Am.  Rep.  567. 

The  determination  of  the  question  whether 
the  loss  is  attributable  to  6re,  or  to  explosion, 
will  sometimes  depend  upon  the  further  ques- 
tion, whether  the  fire  is  an  incident  to  the  ex- 
plosion, or  whether  the  explosion  is  an  inci- 
dent to  the  fire.  The  effects  of  explosion  will 
be  iocluiled  in  the  loss  occasioned  by  a  prece< 
dent  fire  producing  the  explosion,  if  the  fire 
is  the  direct  and  efficient  cause  of  the  loss,  and 
the  explosion  but  the  incident.  A  loss,  other 
than  by  combustion,  resulting  from  an  ex- 
plosion, when  the  explosion  itself  is  caused  by 
a  destructive  fire  already  in  progress,  comes 
within  the  general  risk  of  a  policy  against  fire 
only.  It  is  not  apprehended  that  it  makes 
any  difference,  in  the  application  of  this  prin- 
ciple, whether  the  fire  operatioff  as  the  princi- 
pal cause  of  the  loss,  and  to  which  an  explo- 
sion occurring  during  its  progress  is  a  mere 
incident,  originates  in  the  buildinf^  where  the 
insured  property  is  located,  or  on t  of  it.  Trans- 
atlantic F.  Ins.  Co.  ^.DoTsey,  United  Life  F.  db 
M.  Ins,  Co.  T.  Foote,  and  Briggs  v.  North 
American  dt  Merchants  Ins,  Co.  supra. 


In  Briggs  y.  North  American  d  Merchants 
Ins,  Co.,  supra,  it  was  said  by  the  New  York 
Court  of  Appeals:  "The  explosion  here  was 
the  principal,  and  the  fire  the  incident.  In 
such  a  case  there  can  be  no  doubt  that  the  de- 
fendant is  not  liable  for  the  damage  caused 
by  the  explosion.  Where,  however,  the  ex- 
plosion is  the  incident,  and  the  fire  the  princi- 
gil,  a  different  question  would  be  presented, 
ad  the  building  been  on  fire,  and  in  the  course 
of  the  general  conflagration,  there  had  been  an 
explosion  of  a  boiler,  which  injured  some  ma- 
chinery that  the  fire  was  rapidly  consuming, 
different  views  and  considerations  might  well 
obtain." 

In  the  case  at  bar,  however,  it  cannot  be 
said  that  the  explosion  causing  the  damage  was 
an  incident  to  a  precedent  fire,  as  the  fire 
which  preceded  the  explosion  was  nothing 
more  than  the  flame  of  a  lighted  match. 

There  are  some  cases  which  appear  to  hold 
an  opposite  view  upon  this  subject  from  the 
view  here  expressed.  But  those  cases  will  be 
found,  upon  examination,  to  ^row  out  of  losses 
under  policies  which  con  tarn  no  clause  ex- 
empting the  companies  from  liability  for  loss 
by  explosion.  If  the  policy  merely  insures 
the  property  against  fire  generally,  without 
making  any  exception  of  a  loss  by  explosion, 
the  fiame  of  the  lighted  match  or  burning  gas 


premises,  that  the  polloy  must  beoonstrued  to  be 
Intended  to  cover  liability  for  loss  from  flre. 
Washburn  v.  Miami  Valley  Ins.  Co.  aupro. 

Insurance  aga^/ntA  €ai)lostofM. 
A  policy  of  insuranoe  upon  steam  boilera  acrainst 
explosion  and  accident,  limltin«r  the  term  '*ezplo- 
Blon"  to  a  sudden  and  substantial  rupture  by  steam 
of  the  shell  or  flues  of  the  boiler,  and  ezoepting 
losses  caused  by  the  burning  of  the  building  con- 
tainin^r  the  boilera,  or  losses  caused  by  fire  result- 
tas  from  any  cause  whatever,  makes  the  Insurer 
liable  for  an  explosion  of  starch  dust  caused  by 
flre  which  originated  in  a  dextrine  kiln  of  a  starch 
and  dextrine  factory.  Such  an  explosion  was  an 
**aooldent**  within  the  terms  of  the  policy.  Chica- 
go Sugar  Etef.  Go.  v.  American  Steam-BoUer  Go.  48 
f^d.  Rep.  196. 

Marine  policies. 
The  explosion  of  gunpowder  on  a  ship  which  was 
due  to  the  negligence  of  the  crew  was  held  not  to 
make  the  insurer  liable.    Orim  v.  Phoenix  Ins.  Co. 

18  Johns.  45L  The  basis  of  this  decision  was  the 
negligence  of  the  crew,  and  a  distinction  w^  made 
between  a  flre  on  a  ship  and  one  upon  land. 

The  explosion  of  a  boiler  destroying  a  steamboat 
is  within  an  insuranoe  policy  against  risks  of  ^'seas, 
rivers,  fires,  enemies,"  etc  Perrin  v.  Protection 
Ins.  Go.  U  Ohio,  107,  38  Am.  Dea  728. 

A  proviso  in  a  policy  on  a  steamboat  that  the  in- 
surer shall  not  be  liable  '^^f  or  any  damage  or  loes 
arising  from  the  bursting  of  boilers,'*  etc.,  applies 
to  a  total  loss  by  flre  which  resulted  from  an  ex- 
plosion of  a  boiler  while  the  steamer  was  running, 
as  the  explosion  Is  the  proxinuite  cause.  Boe  v. 
Golumbus  Ins.  Go.  17  Mo.  801. 

But.  on  the  other  hand,  it  has  been  held  that  a 
stipulation  against  loss  from  the  bursting  of  the 
boilers  of  a  ship  relieves  the  Insurer  from  Uability 
for  loes  by  flre  resulting  from  the  bursting  of  such 
boilera.  Montgomery  v.  Firemens  Ins.  Co.  16  B. 
Mon.  427.  See  also  Waters  v.  Merchants  Louisville 
Ins.  Co.  86  U.  8.11  Pet.  218,0  L.  ed.  601. 

An  explosion  of  the  boilera  of  a  steamboat  so 
violent  as  to  tear  open  the  sides  of  a  vetnel  so  much 
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that  she  sank  in  a  few  minutes  is  the  cause  of  the 
whole  loss,  and  within  an  exception  as  to  damages 
from  bursting  of  boilera  in  a  marine  policy,  which 
does,  nevertheless,  cover  losses  subsequent  to,  and 
in  consequence  of,  such  bunting.  The  sinking  of 
the  vessel  is  not  due  in  such  a  case  to  anything  but 
the  buratlng  of  the  boiler,  and  the  provision  as  to 
losses  subsequent  to,  and  consequent  upon,  the 
bursting  of  boilera  has  no  applicatiun.  Evans 
V.  Columbian  Ins.  Go.  44  N.  Y.  14S,  4  Am.  fiep.  660. 

A  clause  of  exemption  against  liabfiity  for  loss 
caused  by  buratlng  boilera  or  the  breaking  of 
engines  found  among  the  enumeration  of  partial 
losses  in  a  poliey  on  a  steamboat  Is  limited  to  cases 
of  partial  loss,  where  the  explosion  of  the  boiler  is 
among  the  perils  insured  against,  but  the  breaking 
of  engines  is  not.  Citizens  Ins.  Co.  V.  Glasgow,  0 
Mo.  406. 

A  policy  upon  a  vessel  covering  risks  of  flre,  ex- 
oept  those  caused  by  the  explosion  of  boilera, 
makes  the  Insurer  liable  for  loss  by  flre  occasioned 
by  the  collapsing  of  a  flue,  although  the  insured 
warrants  in  general  terms  against  claims  for  loss 
occasioned,  inter  alia.  **by  the  collapsing  ot  flues.** 
Louisville  Underwriten  v.  Durland,  7  L.  B.  A. 
880, 1»  Ind.  644. 

Similar  coses. 

A  provision  in  a  policy  of  Insuranoe  taken  by  an 
express  company  'that  no  loes  is  to  be  paid  arising 
from  petroleum  or  other  explosive  oils,"  relieves 
the  Insurer  from  a  loes  by  fire  resulting  from  col- 
lision of  the  can  upon  which  the  goods  were  with 
a  petroleum  oil  train  by  which  the  goods  were 
burned.  Imperial  Fire  Ins.  Co.  v.  SYugo,  06  U.  8. 
827,  24  L.  ed.  42& 

An  explosion  caused  by  drawing  kerosene  oil  in 
the  evening  by  the  light  of  a  lamp  was  held  to 
avoid  a  policy  which  prohibited  keeping  kerosene 
and  other  specifled  oils  and  Inflammable  liquids, 
except  the  use  of  kerosene  and  certain  other  oils 
for  lights,  if  the  same  is  drawn  and  the  larapsfllled 
by  daylights  Ounther  v.  Liverpool  &  L*  &  O.  Ins. 
Co.  84  Fed.  Rep.  SOL  a  A.  B. 
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jet  may  be  racb  a  flre  as  Is  embraced  wltbin 
the  terms  of  the  policy;  and  the  loss  resalting 
from  an  explosion  caused  by  the  contact  of  the 
lighted  match  or  burning  gas  jet  with  gun- 
powder or  illuminating  gas,  or  other  explosive 
«u  bstance,  may  be  covert  by  the  policy.  *  'The 
plaintiffs  .  .  .  insist  that  an  explosion  caused 
Dy  a  fire  is  a  fire,  and  therefore  the  defendant 
is  liable  for  the  explosion,  as  for  a  fire.  But  the 
reasoning  gives  no  force  to  the  exception.  .  .  . 
It  may  be  conceded  that  in  the  absence  of  this 
•exception  a  recovery  could  have  been  had 
for  the  whole  damage,  as  for  a  loss  by  fire. 
The  authorities  referred  to  by  plaintiff's  coun- 
sel tend  to  that  result.  ...  An  explosion 
-without  this  exception,  if  it  come  under  the 
general  head  of  fire,  might  have  afforded 
ground  for  recovery,  but  the  defendant  guard- 
-ed  against  that  result  by  this  express  stipula- 
tion. BriggB  ▼.  North  American  AM&rehanU 
Im,  Co,,  iupra. 

In  Scripture  v.  LoweUMui,  F,  Tm,  Co.,  10 
Oosh.  856,  67  Am.  Dec.  Ill,  a  burning  match 
was  applied  to  a  cask  of  gunpowder  in  the  at 
tic  of  plaintiff's  house.  The  gunpowder  took 
Hre,  exploded,  and  blew  off  the  roof  of  the 
bouse,  and  set  fire  to  a  bed  aud  clothing,  and 
-charred  and  stained  some  of  the  woodwork. 
There  the  damage  consisted  in  part  of  combus- 
tion and  in  part  of  explosion,  and  it  was  held 
that  the  whole  damage  was  covered  bv  a  policy 
''against  loss  or  damage  by  fire;"  but  there 
was  no  exemption  in  the  pofi^  there  sued  up- 
on from  loss  by  explosion.  Nor  was  there  any 
«uch  exemption  in  the  policies  sued  upon  in 
the  following  cases  referred  to  by  counsel  for 
appellant:  ffdtb^y.  Ouardain,  12  Can.  Sup. 


Ct.  681;  ReruhawT.  MiwntriBUiU  Mut.  F.  A 
M,  iM,  Co,  108  Mo.  596;  Waters  v.  MerchanU 
Louisville  Ins.  Oo.  86  U.  8. 11  Pet.  918,  0  L. 
ed.  691;  Benshaw  v.  Fireman's  Im,  Go,  88  Ma 
App.  894;  Oitif  Fire  Ins.  Co.  ▼.  Corlies,  dl 
Wend.  867. 

While  these  cases  hold  that  an  explosion 
caused  by  the  application  of  fire  to  an  explo- 
sive substance  comes  within  the  terms  of  a 
policy  which  insures  against  fire,  they  do  not 
nold  that  the  loss  thereby  occasioned  is  a  loss 
by  fire  only,  and  not  a  loss  by  explosion  as 
well.  As  the  policies  there  considered  did  not 
except  losses  by  explosion,  the  question  whether 
such  losses  resulted  from  fire,  or  from  explo- 
sion, or  whether  the  one  or  the  other  was  the 
proximate  or  remote  caose  of  damage,  did  not 
arise,  and  was  not  discussed.  Where  there  is 
no  exception  of  a  loss  by  explosion,  the  fire 
producing  the  explosion  is  a  cause  of  the  loss 
so  as  to  come  within  the  meaning  of  the  policy 
even  though  it  be  the  remote  cause,  and  not 
the  proximate  cause.  We  think  that  the  loss 
in  this  case  resulted  from  the  explosion,  and 
not  from  any  fire  which  preceded  or  followed 
the  explosion,  and  that  it  comes  within  the 
terms  of  the  exemption  clause  above  quoted. 
We  are  therefore  of  the  opinion  that  the  lower 
court  decided  correctly  in  holding  that  the 
company  was  not  liable. 

The  judgment  of  the  Superior  Court  of  Cook 
County,  arid  of  ike  Appellaie  Court,  are  aeeord- 
ingly  affirmed. 

Petition  for  rehearing  denied   March  Vk, 


OONNEOTIOUT  SUPREME  COURT. 


James  W.  SKBLLY  and  Wife 

e. 

BRISTOL  SAYINGS  BANK,  Appi. 


.Oonn. > 


X.  The  iaWfig  of  tnt«re«t  In  advance  on 
a  note  to,  in  the  aheenoe  of  any  oontrary  agree- 
ment, prima  facie  evidence  of  an  affreement  to 
forbear  ooUecting  the  note  durlns  the  period  for 
which  interest  is  paid. 

1B»  No  iMU*t  of  the  interest  iiaid  In  ad- 
Tanee  on  a  note  In  aeeordanee  with  its 
terms  can  be  recovered  back  on  a  vol- 
untary payment  of  the  principal  sum  during  the 
period  for  which  the  interest  was  paid,  at  least 
where  the  creditor  bad  not  reserved  the  ri^lit  to 
demand  payment  daring  that  timew 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Hartford 
Oounty  in  favor  of  plaintiffs  in  an    action 
brought  to  recover  back  an  alleged  overpay- 
ment of  interest.    Berersed, 
The  facts  are  stated  in  the  opinion. 


Messrs.  Charles  E.  Perkins  and  Epa- 
phroditus  Peek,  for  appellant: 

In  Drew  v.  Towle,  80  N.  H.  581.  64  Am. 
Dec.  800,  the  defendant  claimed  to  be  creditied 
with  interest  on  a  payment  of  $176  which  he 
had  made  on  the  principal  of  a  note,  during  a 
time  for  which  interest  had  been  paid  in  ad- 
vance. The  court  says:  "What  induced  the 
defendant  to  make  the  payment  before  it  be- 
came due,  or  the  plaintiff  to  receive  it,  does 
not  appear.  But  whatever  might  have  been 
the  motive,  we  are  not  to  presume  that  it  was 
the  understanding  of  the  parties,  to  be  inferred 
from  the  face  of  the  transaction,  that  the  plain- 
tiff agreed  or  understood  that  she  was  to  pay 
or  allow  interest  on  the  sum  of  the  indorsement 
to  the  time  to  which  the  payment  of  the  prin- 
cipal was  agreed  to  be  delayed.  The  mere 
fact  of  the  payment  and  receipt  of  the  money 
can  furnish  no  proper  ^oucds  for  such  an  in- 
ference; and  the  law  will  not  raise  a  promise 
by  implication  on  the  part  of  the  payee,  to  pay 
or  allow  interest  upon  a  payment  of  money 
made  in  discharge  of  a  subsisting  debt." 

See  also  Miles  v.  MeLeOan,  2  Nott  &  McC. 
188. 

The  receipt  of  interest  in  advance  is  prima 
facie  evidence  of  a  contract  of  forbearance. 


NOTR-The  dedslon  in  the  above  case  is  one  that  i  t>etween  principal  and  interest,  see  Jacobs  r.  Bal. 
fias  few  precedents.    On  the  kindred  subject  of  ap-   lenirer,  15  L.  B.  A.  189,  and  noie^  180  Ind.  ZSL 
Silioatlon  of  payments  made  before  they  are  due  as  I 
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Bhke  y.  White,  1  Yotmge  A  C.  420  (cited  as 
■eUling  the  law  of  EoglaDd  in  2  White  &  T. 
Lead.  Cas.  Eq.  *986;  Burge,  Suretyship,  p. 
fSM);  PeopU^9  Bank  ▼.  Pear9on»,  80  Yt.  714; 
Eamaton  v.  Winterrcwd,  48  Ind.  894:  Wood- 
hurn  y.  Ca/rter,  60  Ind.  876;  Wakefield  y, 
TrueedeU,  55  Barb.  602;  Warn&r  v.  Gampbdl, 
26  m.  286;  Preston  v.  Banning,  6  Bush,  556; 
Scott  V.  St^02(f,  87  Ga.  884:  Waiten  y.  Swat- 
low,  6  Wbart.  446;  Union  Bank  y.  McOlung, 
9  Humph.  96;  7  Wait,  Act.  &  Def.  59;  Brandt, 
Suretyship  &  Guaranty,  g  805. 

Gardner  y.  Gardner,  23  8.  C.  698,  holds 
that  the  presumption  of  such  contract  is  con- 
clusive. 

Plaintiff  claims  to  be  supported  by 

Agricultural  Bank  y.  Buhop,  6  Gray,  817; 
Strafford  Bank  y.  OroAy,  8  Me.  191;  Crotiby 
T.  F«ra<^,  28  Me.  156;  BueeeU  y.  Brown,  21 
Mo.  App.  51. 

Careful  examination  of  Agricultural  Bank 
y.  Bishop,  will  show  that  it  receiyes  yery  in- 
adequate support  from  the  prior  cases  on  which 
it  rests,  and  in  the  later  case  of  HaydenviUe 
Bank  y.  Parsons,  188  Mass.  58,  the  court  seems 
to  show  some  doubt,  and  relies  largely  upon 
the  fact  that  the  payee  had  refused  to  accept 
interest  as  interest  but  bad  indorsed  it  as  re- 
oeiyed  ''on  the  note." 

Messrs.  Pierce  Ik  WInslow  for  appellees. 

Andrews*  Oh.  J,,  deliyered  the  opinion  of 
the  court: 

The  complaint  alleges  that  on  Janusry  1, 
1892,  the  plaintiffs  were  indebted  to  the  de- 
fendant in  the  sum  of  $10,000,  as  eyidenced 
by  their  promissory  note  as  follows: 

"$10,000.  January'  14th,  1888. 

"On  demand  for  yalue  received  we  promise 
to  pay  the  Bristol  Sayings  Bank,  at  the  office 
of  said  bank,  ten  thousand  dollars,  with  inter- 
est payable  in  adyance  semiannually  on  the 
first  days  of  January  and  July  in  each  year." 
(Signed  by  the  plaintiffs.) 

That  on  said  January  1,  1892,  the  plain 
tiffs  paid  the  defendant  $260  as  interest  in  ad- 
yance at  the  rate  of  fiye  per  cent  per  annum, 
that  being  the  rate  of  interest  agreed  upon  be- 
tween the  parties.  That  on  April  7,  1892,  the 
plaintiffs  fl»ye  the  defendant  a  draft  for  the 
sum  of  $10,000  in  payment  of  the  note,  and 
demanded  the  repayment  of  the  unearned  in- 
terest, and  that  the  defendant  accepted  the 
same  in  payment  of  the  note.  That  the  de- 
fendant paid  the  plaintiff  $75  and  refused  to 
pay  any  more.  That  the  plaintiffs  on  that  day 
and  on  diyers  days  between  that  time  and  the 
date  of  the  writ,  demanded  the  balance  of  the 
unearned  interest,  and  that  the  amount  of  the 
unearned  interest  on  said  April  7,  was  $116.18 
and  that  the  balance  still  due  the  plaintiffs  and 
unpaid  is  $40.18. 

To  this  complaint  the  defendant  demurred, 
and  for  reasons  of  demurrer  assigned  the  fol- 
lowing: "That  the  said  complaint  purports 
to  be  a  complaint  in  contract,  but  no  contract, 
either  express  or  implied,  is  set  out  therein, 
nor  are  any  facts  alleged  from  which  the  law 
implies  a  contract." 

The  trial  court  overruled  the  demurrer  and 
rendered  Judgment  for  the  plaintiffs.    The  de- 
fendant appeals  to  this  court 
19L.H.A. 


In  considering  the  sufficiency  of  the  oooi^ 
plaint  the  payment  of  $75  by  the  defendant  to 
the  plaintiffs  may  be  laid  out  of  the  case.  It 
is  agreed  that  the  defendant  refused  to  repay 
anything  as  unearned  interest;  but  treated  the 
plaintiffs  as  depositors  of  the  sum  of  $10,000, 
and  allowed  them  interest  on  that  sum  from 
the  first  day  of  May  to  the  first  day  of  July  at 
the  same  rate  (that  is,  four  and  one  half  per 
cent)  which  it  allowed  other  depositors.  It 
must  also  be  admitted,  as  it  is,  that  the  com- 
plaint does  not  describe  one  of  that  sort  of 
transactions  to  which  the  law  attaches  the  ob- 
ligations of  a  contract  irrespectiyeof  the  inten- 
tion of  the  parties,  or  eyen  against  that  inten- 
tion; as  where  goods  haye  been  illegally  taken 
from  the  owner  and  sold,  when  he  may  waiye 
the  tort  and  sue  in  assumpsit;  or  where  a  hus- 
band has  turned  his  wife  out  of  doors  and  a 
neighbor  has  supplied  her  with  necessaries, 
when  the  neighbor  may  bring  assumpsit 
against  the  husband. 

A  contract  is  an  agreement  between  parties 
whereby  one  of  them  acquires  a  right  to  an  act 
by  the  other;  and  the  other  assumes  an  obliga- 
tion to  perform  that  act.  The  obligation  so 
assumed  is  called  a  promise.  Contracts  may 
be  express  or  implied.  These  terms,  howeyer^ 
do  not  denote  different  kinds  of  contracts,  but 
haye  reference  to  the  eyidence  by  which  the 
agreement  between  the  parties  is  shown.  If 
the  agreement  is  shown  by  the  direct  words  of 
the  parties,  spoken  or  written,  the  contract  is 
said  to  be  an  express  one.  Bu  t  i  f  such  agreement 
can  only  be  shown  by  the  acts  and  conduct  of 
of  the  parties,  interpreted  in  the  light  of  the 
subjeot-mstter  and  of  the  surrounding  circum- 
stances, then  the  contract  is  an  implied  one. 
The  plaintiffs'  complaint  does  not  allege  any 
direct  words  of  promise  by  the  defennaDt  to 
repay  unearned  interest.  The  quesiion  then  is 
—Do  the  acts  and  conduct  of  the  parties  show 
such  a  promise? 

The  argument  of  the  nlaintiffs  is  this:  Aa 
their  note  is  payable  on  demand  the  bank  had 
the  unqualified  right  to  demand  payment  or  to 
brinj^  a  suit  on  it  at  any  time,  notwithstanding 
the  interest  had  been  paid  in  advance;  that  the 
bank  might  haye  brought  a  suit  on  the  7th  day 
of  April,  and  if  it  had  done  so  it  would  have 
been  required  to  account  for  the  interest  which 
had  been  paid  but  not  earned  at  that  time» 
either  to  repay  it  or  to  apply  it  as  part  payment 
of  the  principal;  and  they  say  that  their  right 
to  pay  the  note  at  any  time  is  precisely  tbe 
same  as  the  right  of  the  bank  to  demand  pay- 
ment, and  that  the  same  results  follow,  name* 
ly,  that  the  bank  must  repay  the  unearned  in- 
terest. 

There  can  be  no  doubt  that  a  sayings  bank 
mi^ht  take  interest  in  advance  on  a  loan  made 
by  it  and  reserve  the  right  by  agreement  to 
brlnff  a  suit  within  a  time  for  which  interest 
had  Deen  paid. 

It  was  so  decided  in  Cro^  v.  Wyatt,  10  N. 
H.  818.  Such  seems  to  have  been  the  under- 
standing in  our  own  cases.  Hubbard  v.  Callth 
Turn,  42  Conn.  524.  19  Am.  Rep.  564;  Hayes  y. 
Werner,  45  Ck>nn.  246-252.  In  such  a  case  if 
the  note  was  collected  by  a  suit  it  might  be 
said  that  a  promise  was  implied  to  return  any 
excess  of  interest  that  had  been  paid,  because 
the  bank  would  thereby  deprive  the  maker  of 
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the  note  of  the  use  of  tbe  money  a  part  of  tbe 
time  for  which  its  use  had  been  paia. 

So,  too,  there  might  be  a  promise  by  the 
bank  to  return  unearned  Inteiest  if  the  note 
should  be  paid  by  its  maker.  In  the  case  be- 
fore us  there  is  no  such  promise,  unless  it  is 
found  in  the  facts  stated  in  the  complaint. 

The  payment  by  the  plaintifCs  of  the  |260  on 
the  first  day  of  January,  1892.  a  part  of  which 
it  is  sought  to  get  back  by  this  section,  was  in 
terms  tbe  payment  of  interest  in  advance.  It 
is  so  averred  in  the  complaint.  It  was  an  ab- 
solute payment,  not  a  conditional  one.  The 
plaintiffs,  by  their  note  made  two  years  before, 
had  promised  in  writing  for  value  received  to 
make  payment  of  the  interest  from  sil:  months 
to  six  months  in  advance.  They  had  done  so 
for  two  years.  The  payment  on  the  first  of 
Janusiy,  "l893,  was  made  in  pursuance  of  that 
promise.  At  the  time  that  payment  was  made 
neither  the  plaintiffs  nor  the  defendant  ex- 
pected or  desired  that  any  part  of  it  should  ever 
De  paid  back.  The  def endan  t  is  a  savings  ban k, 
engaged  in  the  business  of  loaning  money;  it 
must  obtain  interest  on  its  loans  that  it  may  be 
able  to  pay  interest  to  its  depositors.  It  is  an 
advantage  to  such  a  bank  to  have  permanent 
loans.  It  is  a  matter  of  common  knowledge 
that  a  savings  bank  rarely  if  ever  collects  a 
loan  when  secured  and  the  mterest  is  paid.  To 
have  a  loan  paid  is  to  such  a  bank  an  incon- 
venience and  a  loss.  It  must  be  assumed  that 
the  plaintiffs  understood  this  usage  of  the  de- 
fendant. Oo  the  7th  day  of  April,  1892,  the 
defendant  was  willing  and  desirous  that  the  loan 
to  the  plaintiffs  should  remain.  The  plain- 
tiffs, disregarding  the  wish  of  tbe  defendant, 
insisted  on  making  payment.  It  is  presum- 
able  that  the  plaintiffs  paid  their  note  on  that 
day  because  tbey  expected  to  secure  an  advan- 
taee  to  themselves  by  doing  so.  Their  plan 
Involved  an  advantage  to  themselves  by  im- 
posing a  loss  on  the  defendant.  These  are  not 
circumstances  from  which  a  promise  by  the 
defendaut  to  repay  any  portion  of  the  interest 
money  can  be  implied. 

Implied  promises  grow  out  of  the  acts  of 
parties  when  those  acts  translated  into  words 
are  a  promise.  In  such  cases  the  parties  are 
supposed  to  have  made  those  stipulations  which 
as  honest,  fair,  and  Just  men  they  ought  to 
have  made.  But  these  qualities  never  require 
a  party  to  submit  to  a  loss  for  the  benefit  of 
another.  The  argument  of  the  plaintiffs  as- 
sumes that  there  was  no  contract  by  the  de- 
fendant for  forbearance.  If  this  assumption 
is  not  correct,  then  their  argument  falls. 
Now  it  seems  to  us  that  the  taking  of  interest 
in  advance  is  a  fact,  in  the  absence  of  any  con- 
trary evidence,  tending  to  show  an  agreement 
for  forbearsnce.  This  precise  question  was 
fully  and  carefully  considered  by  Parker,  Ch. 
J„  in  Crosby  v.  Wvatt,  10  N.  H.  822.  He 
said:  "Where  an  individual  pays  interest  up- 
on a  note  in  advance  be  does  so  for  the  purpose 
of  procuring  delay;  and  it  is  believed  that  it 
is  generally  understood  between  the  parties, 
unless  there  is  some  express  reservation,  thst 
the  creditor  has  no  right  to  call  for  the  princi- 
pal until  the  expiration  of  the  time.  Tbe  pay- 
ment of  the  interest  is  the  consideration  of  such 
an  agreement,  implied  from  the  transaction 
itself  if  not  distinctly  expressed.  The  sum 
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received  is  a  payment;  not  as  part  of  the  prin- 
cipal, or  generally,  but  specially,  as  interest 
for  a  certain  period.  And  why  *  is  this  pay- 
ment made?  Clearly  to  obtain  delay,  and  for 
nothing  else.  The  very  idea  of  a  payment  of 
interest  in  advance  presupposes  that  delay  of 
payment  of  the  principal  is  to  be  given  for  the 
same.  The  interest  thus  paid  is  not  expected 
to  be  applied  afterwards  to  the  principal,  or 
paid  back  on  any  contingency,  unless  there  la 
some  agreement  of  the  parties  to  that  effect. 
Nor  are  we  aware  of  any  principle  upon  which 
the  maker,  after  such  a  payment  of  interest  in 
advance,  could,  before  the  expiration  of  the 
time,  on  offering  to  pay  the  balance,  require 
tbe  creditor  to  apply  any  portion  of  the  in- 
terest so  paid  in  discharge  of  the  principal 
Should  the  creditor  within  the  time  commence 
a  suit  and  might  obtain  a  Judgment,  no  defense 
being  made  the  maker  might  perhaps  recover 
back  the  interest  for  the  unexpired  time;  but 
that  would  be  because  tbe  creditor  bad  not  per- 
formed what  was  incumbent  on  him  and  the 
consideration  of  the  payment  had  failed  to  that 
extent.  Fuller  v.  Idtile,  7  N.  H.  585.  A  pay- 
ment of  interest  in  advance  furnishes  a  suffi- 
cient consideration  for  a  contract  to  delay. 
Wheat  V.  KendaU,  6  K.  H.  504,  508.  As  & 
general  rule,  then,  the  reception  of  interest  in 
advance  upon  a  note  is  prima  facie  evidence  of 
a  binding  contract  to  forbear  and  delay  the 
time  of  payment;  and  no  suit  can  be  com- 
menced aerainst  the  maker  during  the  period 
for  which  the  interest  has  thus  been 
paid.- 

These  views  were  affirmed  by  the  same  court 
in  Drew  v.  Ttnole,  80  N.  H.  581,  64  Am.  Dea 
809,  and  approved  in  Peoples  Bank  v.  Peanon, 
80  Vt.  714.  Other  cases  in  various  Jurisdic- 
tions sustain  the  same  doctrine.  Wakefield 
Bank  v.  Trueedell,  55  Barb.  602;  Robinson  v. 
Miller fi  Bush,  179;  Preston  v.  Henningfi  Bush, 
556;  Scott  V.  Saffold,  87  Ga.  884;  Miles  v.  Jfc- 
LeUan,  2  Nott  &  McC.  188;  Gardner  y,  Gardr 
Tier,  28  8.  C.  598;  Jarvis  v.  HyaU,  48  Ind. 
168;  AM  V.  Alexander,  45  Ind.  528,  15  Am. 
Rep.  270:  Woodbum  v.  Carter,  50  Ind.  876. 

The  cases  from  Massachusetts  and  Maine- 
hold  that  tbe  reception  of  interest  in  advance- 
is  not  of  itself  evidence  of  such  a  binding  con- 
tract to  extend  the  time  of  payment  as  to  dis- 
charge a  surety.  Oxford  Dank  v.  Lewis,  ft 
Pick.  458;  BlacksioneBank  v.  HOI,  10  Pick. 
129;  Agricultural  Bank  v.  Bishop,  6  Gray,  817; 
Crosby  V.  Wyatt,  28  Me.  156.  Bat  these  casea 
when  examined  with  care  are  not  inconsistent 
with  the  cases  from  New  Hampshire  and  Ver- 
mont. In  Ostford  Bank  v.  Lewis  it  is  stated 
tliat  the  bank,  even  though  it  had  taken  in- 
terest in  advance  bad  retained  the  right  to  sue 
at  any  time.  In  Blaekstone  Bank  v.  Hill  the 
statement  is  that  the  pavments  of  interest  in 
advance  were  made  with  the  understanding 
that  if  the  bank  should  want  money  tbe  note 
might  be  collected  before  the  expiration  of  the 
time  for  which  the  interest  had  been  paid. 
These  two  cases  are  the  authority  for  all  later 
cases  in  that  state  and  in  Maine.  In  the  verv 
latest  case  from  Massachusetts,  HaydenmUe 
8av,  Bank  v.  Parsons,  138  Mass.  53,  the  court 
holds  upon  the  facts  stated  that  the  bank  re- 
served tbe  right  to  sue  at  any  time  on  the  note.. 
With  tbe  reservation  of  the  right  to  collect  the- 
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note  at  any  time  these  cases  harmoDize  with 
all  the  other  cases  cited. 

After  an  examiDatioD  of  all  the  cases  we  are 
of  opinion,  upon  principle  as  well  as  upon 
authority,  that  Ihe  taking  of  interest  in  advance 


OD  a  note  is,  in  the  absence  of  any  contrary 
agreement,  prima  facie  evidence  of  an  agrees 
ment  to  forbear  collecting  the  note. 
There  is  error,  and  the  judgment  %$  retened^ 
In  this  opinion  the  other  Judges  concurred. 
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1.  The  record  book  of  a  eorporatloii 
eontalniBff  its  proceeding  belbre  ajid 
after  incorpoi^atioii  Is  a  ''dociiiiient^' 

within  the  meaning  of  a  statute  as  to  produoinff 
doou  meats. 

8.  It  Is  not  necessary  to  show  that  the 
plalntllT  wlU  be  unable  to  prove  his 
case  without  the  erldeooe  songbt  by  an  order 
for  the  production  of  doouments,  nor  that  he  has 
a  property  Interest  In  the  document,  in  order  to 
give  him  a  right  thereto.  If  he  shows  that  he  Is 
Justly  entitled  thereto  by  way  of  evidence  In  a 
preparation  and  trial  of  his  case. 

8*  It  need  not  be  shown  that  It  Is  absc»- 
luteljr  necessary  Ibr  plaintiff  to  have 
access  to  a  book  in  order  to  prepare  his  case 
for  trial  In  order  to  obtain  the  production  of  the 
same  to  aid  him  in  f  umishingr  a  bill  of  partlou- 
lars. 

4«  An  order  Ibr  the  production  of  doca* 
ments  may  be  had*  under  R.  L  Pub.  Btat., 
chap.  214,  i  4S,  where  the  case  would  entitle  the 
plaintiff  to  relief  under  the  ancient  bill  of  dis- 
covery. 

6»  A  creditor  of  a  corporation  which  has 
assumed  the  payment  of  the  obllf^a- 
tlcms  created  belbre  Its  Incorporation 
is  entitled  to  the  production  of  its  record  book  in 
order  to  furnish  a  bill  of  particularB  of  his  claim 
for  services  both  prior  to  and  after  the  incor- 
poration. 

6.  Aparty  may  be  entitled  to  the  pro- 
da  stlon  of  a  docnment  in  order  to  prepare 
for  trial,  as  well  as  to  aid  him  on  the  triaL 

(January  4,  1808.) 

MOTION  for  an  order  requfrint^  defendant 
to  produce  a  book  containing  the  record 
of  its  traDsactioDS  for  the  use  of  plaintiff  in 
preparing  his  case  in  an  action  brought  to  re- 
cover compensation  for  services  alleged  to  have 
been  rendered  for  defendant.    Motion  granted. 

The  facts  are  stated  in  the  opinion. 

Mr,  George  T.  Brown  for  plaintiff. 

Mr,  Dexter  B«  Potter*  for  defendant: 

All  that  the  plaintiff  alleges  is  that  be  is  in- 
formed and  believes  that  the  defendant  is  in 

Nora.— The  question  what  constitutes  a  **doou- 
ment**  is  one  not  often  directly  passed  upon,  and 
the  decision  that  the  term  includes  a  book  of  cor- 
porate records  is  Interesting  althougrh  it  would 
aeem  to  be  too  dearly  in  accord  with  the  general 
onderstaa  dingr  to  be  seriously  questioned.  The  case 
is  of  interest  also  in  showing  the  relation  of  the 
modem  motion  for  production  of  documents  to 
the  ancient  bill  of  discovery.  | 
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the  possession  and  control  of  a  certain  '^doco- 
ment"  which  he  describes  as  a  "boolL"  contain- 
ing a  record,  and  so  forth. 

Be  then  alleges  that  it  is  necessary  "for  him 
to  examine  the  records  contained  in  said  book 
in  order  to  prepare  said  case  for  trial  and  to 
furnish  the  .bill  of  particulars  asked  for  by  tho 
defendant." 

He  nowhere  sets  out  what  ia  in  said  book  or 
that  he  supposes  that  any  particular  thing  ia  in 
it. 

He  has  a  declaration  in  assumpsit  for  his 
own  professional  services.  He  does  not  set 
out,  except  in  the  most  general  way,  the  nature 
of  thoae  services. 

A  motion  is  made  by  the  defendant  that  the 
plaintiff  file  a  bill  of  particulars,  and  he  then 
asks  the  court  for  an  order  to  allow  him  to 
**fish"  in  the  defendant's  book  for  what  ought 
to  be  in  his  own  books  and  what  he  can  prove 
by  another  witness,  hj  himself , under  the  pres- 
ent law  allowing  parties  to  testify.  The  courts 
have  never  ordered  a  disoovery  under  such  cii^ 
cumstances. 

Lancy  v.  RaruUett,  80  Me.  169,  6  Am.  St 
Bep.  169;  Dickie  v.  Austin,  65  How.  Pr.  420; 
Broton  v.  8uHinn,  86  U.  8. 10  Pet.  497,  9  L.  ed. 
608:  Baker  v.  Biddle,  1  Baldw.  894, 417;  Qufoi 
V.  HUton,  82  Fed.  Rep.  748;  BuUoek  v.  Bo^d. 
2  A.  K.  Marsh.  822,  706;  Lansing  v.  Starr,  2 
Johns.  Ch.  160;  NieurpY,  (/Hara,  1  Barb.  484; 
Primmer  Y,  Patten,  92  m.  628. 

The  application  should  set  forth  particularly 
the  reasons  which  render  it  essential  to  the 
preparation  of  the  defense  that  the  order  asked 
for  should  be  made,  so  that  the  court  may  de- 
termine whether  or  not  the  necessity  exisU. 

Ely  Y.  Motery,  12  R.  I.  570. 

Any  mere  allegation  bv  the  party  seeking  a 
recovery,  that  they  believe  the  writings^  in 
question  contain  evidence, would  be  immaterial 
(  Wilkie  Y,  Moore,  17  How.  Pr.  480)  unless  their 
character  is  so  defined  as  to  enable  the  court  to 
determine  that  they  do  so. 

Woods  V.  DeFiganiere,  25  How.  Pr.  622. 

Tillinghaat*  /.,  delivered  the  opinion  of 
the  oouri: 

This  is  an  application  under  Pub.  Stat.  R.  L 
chap.  214,  §  45*,  for  an  order  on  the  defendant 


*This  section  is  as  follows:  **Seo.  45.  Whenever 
either  party  to  any  proceeding  at  law  or  equity  in 
the  supreme  court,  or  to  any  proceeding-  at  law  in 
the  court  of  common  pleas,  shall  set  forth  in  wrir- 
ing«  under  oath,  upon  nis  knowledge  or  belief,  that 
the  opposite  party  is  in  the  possession  or  control  of 
some  document  to  which  the  applicant  is  entitled, 
such  court  or  a  Justice  may  order  such  opposite 
party,  or,  if  the  same  be  a  body  corporate,  then 
some  oflSoer  thereof,  to  make  answer  on  oath,  at  or 
before  a  time  to  be  fixed  In  said  order,  as  to  whai 
document  he  so  has  relating  to  the  matter  in  dis- 

Sute  between  the  parties,  or  what  he  knows  as  to 
le  custody  of  such  document,  and«  if  in  his  posses- 
sion or  control  whether  he  objects  to  the  prodvc- 


6ee  also  46  L.  R.  A.  836. 
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4o  produce  a  certain  document  alleged  to  be  Id 
Irs  possession,  to  be  used  by  tbe  plaintiff  in  tbe 
preparation  of  his  case  for  triaL  Tbe  plaintiff 
«ets  out  in  said  application  that  he  is  in- 
formed and  believes  that  the  defendant  is  in 
the  possession  and  control  of  a  certain  docu- 
ment, to  wit,  tbe  book  containing  a  record  of 
the  transactions  and  proceedings  of  tbe  asso- 
•ciation  in  tbe  plaintiff's  declaration  mentioned, 
prior  to  its  incorporation,  and  also  containing 
A  record  of  the  transactions  and  proceedings oi 
«aid  defendant  corporation  since  its  incorpora- 
tion and  organization.  The  plaintiff  further 
represents  that  it  is  necessary  for  him  to  exam- 
ine the  records  contained  in  said  book,  in  or- 
•der  to  prepare  said  case  for  trial,  and  to  furnish 
the  bill  of  particulars  asked  for  by  the  defend- 
ant. He  therefore  prays  the  court  to  order 
4Uiid  defendant,  or  the  treasurer,  or  some  other 
ofQcer,  thereof,  to  answer  on  oath  as  to  what 
documents  it  has  in  its  control  relating  to  the 
matter  in  dispute  between  said  parties,  and 
what  it  knows  relating  to  the  custody  of  any 
«uch  documents,  and,  if  any  such  documents 
be  in  its  possession  or  control,  whether  it  ob- 
jects to  the  production  of  tbe  same,  and  the 
grounds  of  such  objection.  In  response  to  an 
•order  to  show  cause,  the  president  and  secre- 
tary of  the  defendant  corporation  have  filed  an 
answer  under  oath  tossid  application,  in  which 
thev  say  "that  said  company  is  in  possession 
and:  control  of  the  '  book  containing  a  record 
of  the  transactions  and  proceedings  of  the  as- 
aociation  in  the  plaintiff's  declaration  mentioned 
prior  to  its  incorporation,*  which  book  also 
contains  'a  record  of  tbe  transactions  and  pro- 
•ceedings  of  said  defendant  corporation  since 
its  incorporation  and  organization;'  that  said 
book  is  the  private  property  of  said  defendant, 
in  which  its  records  are  kept,  and  in  which 
were  kept  the  records  of  said  association;  that 
«aid  book  is  not  a  'document,'  and  that  the 
plaintiff  is  not  entitled  to  the  same."  "The 
•defendant  therefore  objects  to  the  production 
•of  said  book  upon  the  ground  that  it  is  not  a 
'document.'  in  the  language  of  tbe  statute, 
and  that  the  plaintiff  is  not  entitled  to  the 
same."  The  plaintiff's  declaration,  which  is 
xeferentially  made  a  part  of  said  application, 
aets  out  that  the  plaintiff,  who  is  an  attomey- 
at^law  .rendered  and  performed  divers  legal  serv- 
ices for  the  defendant,  both  before  and  since  its 
incorporation,  and  that  it  was  agreed  and  stip- 
ulated that,  upon  said  association  becoming  in- 
•corporated,  it  should  assume  and  take  upon 
itself  the  payment  and  fulfillment  of  all  debts, 
•contracts,  obligations,  and  undertakings  con- 
tracted, entered  into,  and  undertaken  by  said 
a^ociation  prior  to  the  organization  of  aaid 
•corporation;  and  that,  in  pursuance  of  said 
agreement  and  stipulation,  the  said  corporation, 
after  its  organization,  did  assume  upon  itself 
and  promise  to  pay  the  plaintiff  for  bis  serv- 
ices so  rendered  to  said  association  as  aforesaid. 
At  a  former  hearing  of  said  application,  be- 
fore a  single  justice  in  chambers,  it  was  held 
that  the  plaintiff  was  entitled  to  the  produc- 
tion of  said  record  book  for  the  purposes  men- 
tioned in  said  application,  and  an  order  was 


made  accordingly,  whereupon  tbe  defendant, 
upon  petition,  obtained  leave  to  reargue  said 
question  before  tbe  full  court,  which  has  since 
been  done. 

The  defendant  contends  that  the  record  book 
of  the  defendant  corporation  is  not  a  "docu- 
ment," within  the  meaning  of  said  statute,  and 
hence  that  the  court  has  no  authority  thereun- 
der to  f^ant  the  application.  We  do  not  think 
tbat  said  statute  should  receive  so  narrow  and 
purely  technical  a  construction  as  this.  In- 
deed, to  80  hold  would  be  to  render  it  largely 
useless  and  inoperative,  for  it  is  a  matter  of 
common  knowledge  tbat  a  very  large  propor- 
tion of  the  written  transactions  of  both  public 
and  private  corporations,  as  well  as  those  of 
private  individuals,  are  either  kept  in  book 
form  in  the  first  instance,  or  are  afterwards 
stitched  or  bound  together  in  such  form,  for 
preservation  and  convenience.  Suppose  that 
a  dozen  title  deeds  should  thus  be  put  together 
in  book  form,  would  the  book  be  any  the  less 
a  "document"  than  was  eacb  individual  deed 
before  being  th us  brought  together?  We  think 
not.  In  tbe  Revised  Statutes  of  tbe  United 
States  (sec.  869)  the  following  language  is  used, 
viz. :  "And  to  bring  with  him,  and  produce 
to  such  commissioner,  any  paper  or  writing  or 
written  instrument,  or  book,  or  other  docu- 
ment," eto.;  thus  classing  a  book  as  a  docu- 
ment. In  the  case  Re  Shepherd,  8  Fed.  Rep. 
12,  documentary  evidence  is  held  to  include 
"books,  papers,  accounts,  and  the  like."  In 
Johnson  Steel  Street  RmH  Oo,  v.  North  Branch 
Sled  C%>.,48  Fed.  Rep.  191,  194,  the  definition 
of  the  term  "document"  as  given  by  Mr. 
Wharton  in  his  Law  of  Evidence  (vol.  1,  p. 
614)  was  adopted.  Said  definition  is  as  fol- 
lows: "A  'document'  is  an  instrument  on 
which  is  recorded,  by  means  of  letters,  figures, 
or  marks,  matter  which  may  be  evidentially 
used.  In  this  sense  the  term  'document'  ap- 
plies to  writings,  to  words  printed,  lithograph- 
ed, or  photographed,  to  seals,  plates,  or  stones 
on  which  inscriptions  are  cut  or  engraved,  to 
photographs  and  pictures,  to  maps  and  plans.** 
"So  far  as  concerns  admissibility,  it  makes  no 
difference  what  is  the  thing  on  which  the 
words  or  signs  offered  may  be  recorded.  They 
may  be  ...  on  stone  or  gems  or  on  wood  as 
well  as  on  paper  or  parchment."  In  Merrick 
V.  Wakley,  8  Ad.  &  El.  170, 173,  l^ard  Denman, 
Ch.  «/.,  refers  to  a  book  which  was  kept  by  the 
plaintiff  as  a  medical  ofQcer,  and  contained  en- 
tries of  professional  visits,  as  a  "document." 
Mr.  Stephen  (Ev.  2,  8)  defines  a  "document" 
as  "any  matter  expressed  or  described  upon 
any  substance  by  means  of  letters,  figures,  or 
marks,  or  by  more  than  one  of  these  means, 
intended  to  be  used,  or  which  maybe  used,  for 
the  purpose  of  recording  that  matter."  In  the 
Statute  14  <&  15  Yict.  chap.  99,  entitled  "An 
Act  to  Amend  the  Law  of  Evidence,"  passed 
in  1851,  it  is  provided  that  "whenever  any 
book  or  other  document  is  of  such  a  public 
nature  as  to  be  admissible  in  evidence,  ...  a 
copy  thereof  orextract  therefrom  shall  be  admia- 
sible."  See  also  Starkie,  Ev.  9th  ed.  273,  274. 
The  official  publications  of  the  state  and  national 


tlon  of  the  same,  and  the  grounds  of  such  objc^o- 
tlon:  and  thereupon  such  court  or  Justice  may 
require  the  production  of  said  document,  or  may 
•oomr>el  the  pisuty  having  tbe  same  in  his  possession 
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or  control  to  allow  the  applicant  to  inspect  tbe 
same,  and,  if  necessary,  to  take  examined  copies  of 
tbe  same,  and  may  make  such  further  order  thera- 
on  as  shall  be  lust." 
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goyerDments.  althou«:h  generally  In  booj-  form, 
are  denomiDated  "Public  Documenta/'  tbe 
term  being  generally  abbreviated  **Pub.  Doc." 
We  therefore  decide  that  a  book  is  a  "doca- 
ment."  within  the  meaning  of  tbe  statute  now 
under  consideration. 

The  defendant  further  contends  that  the  ap- 
plicant has  not  shown  that  he  is  "entitled"  to 
said  book  within  the  meaning  of  said  statute,  it 
not  appearing  that  he  has  any  property  inter- 
est or  title  therein.  We  do  not  think  it  is  nec- 
essary, in  order  to  warrant  the  court  to  order 
the  production  of  a  document  under  said  stat- 
ute, that  the  applicant  should  show  a  property 
title  therein,  but  that  it  is  enough  for  him  to 
show  that  he  is  Justly  entitled  thereto  by  way 
of  evidence  in  the  preparation  and  trial  of  his 
case,  and  that  such  evidence  is  necessary  to 
enable  him  fully  to  prosecute  or  defend  the 
same.  It  is  not  necessary,  however,  to  aver 
or  show  that,  without  the  discovery  sought, 
the  plaintiff  will  be  unable  to  prove  his  case. 
2  Story.  Eq.  Jur.  12th  ed,  §  1488;  Fleck  v.  Ash- 
ley. 12  Met.  478. 

The  final  and  principal  contention  of  the 
defendant  is  that,  as  the  plaintiff  has  not  shown 
that  it  is  absolutely  necessary  for  him  to  have 
access  to  said  book  in  order  to  prepare  his  case 
for  trial,  his  application  should  be  denied.  We 
do  not  assent  to  so  strict  a  requirement.  See 
March  V.  Davison.  9  Paige,  680.  584.  4  L.  ed. 
828,  825.  If,  as  alleged  by  the  plaintiff,  the  de- 
fendant corporation  assumed  tbe  debts  of  the  as- 
sociation contracted  prior  to  the  organization  of 
said  corporation,  and  if,  as  is  also  alleged,  the 
plaintiff  was  a  creditor  of  said  association  at 
the  time  of  said  organization,  and  is  now  also 
a  creditor  of  said  corporation  by  reason  of  serv- 
ices rendered  to  it  since  its  organization, 
then,  and  in  such  case,  we  think  he  is  fairly 
"entitled"  to  the  production  of  tbe  said  record 
book,  which  presumably  contains  tbe  doings  of 
said  corporation  io  the  premises,  for  the  pur- 
pose of  enabling  him  properly  to  prepare*  his 
case  for  trial  under  the  pleadings  therein.  In- 
deed, we  do  not  well  see  how  he  can  establish 
the  fact  of  the  assumption  bv  the  defendant 
corporation  of  the  debts  of  said  association  in 
any  other  way.  The  application  provided  for 
by  said  statute  (which  statute  is  merely  declar- 
atory of  the  common  law  upon  the  subject, — 
mp  V.  Mowry,  12  R.  I.  670,  572)  is  evidently 
intended  as  a  substitute  for  the  more  ancient 
and  cumbersome  method  of  a  bill  of  discovery 
for  the  accomplishing  of  the  same  result;  and 
therefore,  whenever  the  application  shows  a 
case  whith  would  entitle  the  plaintiff  to  relief 
under  such  a  bill,  he  may  have  such  relief  un- 
der the  statute.  1  Pom.  Eq.  Jur.  §  194. 
Thus,  in  Georgia,  under  the  Judiciary  Art  of 
1799,  the  superior  and  inferior  courts  have 
power  to  require  "either  party  to  produce 
f)ooks  and  other  writings  in  his,  her.  or  their 
possession,  power,  or  custody,  which  shall  con- 
tain evidence  pertinent  to  the  cause  in  ques- 
tion, under  circumstances  where  either  party 
might  be  compelled  to  produce  the  same  by 
the  ordinary  rules  of  proceeding  in  equity. 
In  construing  this  Act  in  Faircloth  v.  Jordan, 
15  Ga.  511,  518,  the  court  adopted  the  rule  laid 
down  by  Adams,  in  his  Doctrine  of  Equity, 
which  is  as  follows:  "A  defendant  is  also 
bound,  if  required  by  the  plaintiff,  to  set  forth 
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a  list  of  all  documents  in  his  possession,  from 
which  discovery  of  the  matters  In  question 
can  be  obtained;  and  if  the  possession  of  such 
documents,  and  their  character,  as  fit  subjects 
of  discovery,  can  be  shown  from  the  answer, 
he  must  permit  the  plaintiff  to  inspect  or  copy 
them."  In  Clifford  v.  Taylor,  1  Taunt  167, 
the  defendant,  on  application,  was  allowed  ta 
take  out  a  summons  requiring  the  production 
of  tbe  letters  and  papers  mentioned  in  his  affi- 
davit. Mansfield,  Ok.  J,,  statinz  in  his  opinion 
that  "this  practice  of  compelhng  the  delivery 
of  copies  is  very  convenient,  for  it  saves  the 
delay  and  expense  of  a  bill  in  equity."  In 
Gould  V.  MeCarty,  11  N.  Y.  575.  it  was  held 
that,  under  a  statute  similar  to  the  one  now 
under  consideration  in  so  far  as  the  objecl 
sought  to  be  accomplished  is  concerned,  tbe 
court  was  authorized  to  compel  a  defendant  to 
make  discovery  of  books,  papers,  and  docu- 
ments In  his  possession  or  power  relating  to 
the  merits  thereof,  and  which  are  necessary  to 
the  plaintiff  to  enable  him  to  prepare  for  the 
trial.  See  also  Qotdscfimidi  v.  Marryat,  1 
Campb.  559.  562 ;  BiU  v.  Great  Western  R. 
Co,  10  C.  B.  N.  S.  148.  In  Townsend  v.  Ijow- 
renee.  9  Wend.  458,  in  which  the  facts  were 
quite  similar  to  those  in  the  case  at  bar.  the 
court  said:  "According  to  the  principle  and 
practice  of  the  court  of  chancery,  a  bill 
called  a  'bill  of  discovery*  may  be  filed  for  the 
discovery  of  facts  in  the  knowledge  of  the 
adverse  parly,  or  of  deeds  or  writings  or  other 
tbines  in  his  custody  or  power;  and  is  usually 
employed  to  enable  the  complainant  to  prose- 
cute or  defend  an  action.  1  Madd.  Pr.  160 ; 
Montagus  v.  Dudman,  2  Yes.  Sr.  898.  And  if 
deeds,  letters,  or  other  writings  are  referred  to 
in  an  answer,  the  same  will,  on  the  plaintiff's 
motion,  be  ordered  to  be  left  with  an  officer  of 
the  court  for  the  inspection  of  the  complainant 
or  his  counsel.  2  Madd.  Pr.  299 ;  BeUison 
V.  Farringdon^  8  P.  Wms.  884;  Taylor  v. 
Milner,  11  Ves.  Jr.  42;  Ailcyns  v.  Wright,  14 
Yes.  Jr.  214."  The  court  further  said:  ''The 
object  of  the  statute  was  to  substitute  the  rule 
of  court  in  the  place  of  a  bill  of  discovery 
where  the  evidence  of  which  a  discovery  is 
sought  is  of  a  documentary  nature  ;  and  the 
remedy  is  not  confined  to  cases  where  the  evi- 
dence in  itself  constitutes  a  cause  of  act\on. 
but  extends  to  all  books,  papers,  and  docu- 
ments relating  to  the  merits  of  the  suit  or 
defense."  See  also  Post  v.  Toledo.  C,  eft  8t,  L. 
R.  Co.  144  Mass.  841.  59  Am.  liep.  86;  Kieury 
V.  a  Sara.  1  Barb.  484.  Had  the  plaintiff  in 
the  case  at  bar  filed  a  bill  of  discovery  to  ob- 
tain tbe  production  of  tbe  record  book  in 
question  for  the  purpose  set  out  in  his  applica- 
tion, we  think  he  would  have  been  clearly 
entitled  to  the  relief  thus  sought  See  3 
Story,Eq.  Jur.  12th  ed.  §§  1488-1501.  And  as, 
under  the  statute  before  us  for  consideraiion, 
the  application  therein  provided  for  was  in- 
tended to  take  the  place  of  a  bill  of  discovery, 
as  we  have  already  seen,  we  see  no  reason  why 
the  plaintiff  is  not  entitled  to  the  same  relief. 

The  cases  cited  by  the  defendant's  counsel 
do  not  controvert,  in  the  main,  the  general 
doctrine  above  enunciated,  but  principally 
have  to  do  with  what  it  is  necessary  to  show 
in  the  bill  or  application,  in  order  to  warrant 
the  granting  thereof,  and  also  are  to  the  effect 
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that  courts  wfll  not  permit  parties  to  merely 
"tish  for  evideQce"  by  such  a  proceeding. 
This  doctrine  meets  with  our  entire  approyai. 
An  application  of  this  sort,  as  said  by  this 
•court  in  Ely  ▼.  Mowry,  tupra,  "should  set 
forth  particularly  the  reasons  which  render  it 
essential  to  the  preparation  of  the  defense,  that 
the  order  asked  for  should  be  made,  so  that  the 
court  may  determine  whether  or  not  the  neces- 
sity exist)/'  If  the  application  shows  that  it 
is  merely  an  attempt  to  "fish  for  evidence,"  or 
to  "draw  the  fire  of  the  opposite  party,  for 
the  purpose  of  either  makmg  a  case  or  of 
"cookine  up"  a  defense,  or,  to  state  it  nega- 
tively, if  it  does  not  show  that  the  applicant  is 
fairly  entitled  to  the  evidence  sought,  in  order 
to  enable  him  to  properly  prepare  and  try  his 
<»8e,  it  should  be  denied.  The  case  of  Woods 
▼.  De  Figaniere,  25  How.  Pr.  522,  which  is 
much  relied  on  by  the  defendant's  counsel, 
was  one  in  which  the  facts  were  very  different 
from  those  in  the  case  at  bar.  In  that  case  the 
•entries  sought  for  were  not  shown  to  be  evi- 
•denoe,  but  only  to  contain  information  by 
which  evidence  might  be  obtained.  It  was 
not  alleged  that  they  were  in  the  defendant's 
handwriting,  or  that  he  was  in  any  way  privy 
lothem.  'Tossibly,  by  inspection,"  saia  the 
court,  "the  plaintiffs  may  discover  in  whose 
handwriting  they  are,  and  obtain  their  author 
^s  a  witness  to  prove  the  facts  contained  in 
them.  ...  1  apprehend  the  power  of  dis- 
covering the  contents  of  a  written  document 
will  hardly  be  stretched  to  cover  those  which 
•only  furnish  information  to  enable  the  appli- 
•cant  to  ferret  out  evidence  or  witnesses,  or 
-where  it  is  not  shown  that  witnesses  cannot 


establish  the  same  facts  without  the  aid  of  such 
entries."  It  is  true  that  the  court  in  that  case 
laid  down  the  rule  now  contended  for  by  the 
defendant, — that  a  discovery  "is  not  permit- 
ted in  equity  merely  to  enable  a  party  to  pre- 
pare for  trial  or  prevent  surprise/'  but  that  "it 
must  furnish  evidence  to  be  used  on  the  trial/' 
This  statement,  however,  was  not  necessary  to 
the  decision  of  the  case,  nor  do  the  authorities 
cited  in  support  thereof  sustain  the  position 
taken.  Moreover,  the  superior  court  of  the 
city  of  New  York,  in  the  case  of  Oould  r. 
McCarty,  ntpra,  had  long  before  decided  that 
a  defendant  might  be  compelled  to  make  dis- 
covery of  books,  papers,  and  documents  which 
were  necessary  to  the  plaintiff  to  enable  him 
to  prepare  for  trial;  and  this  decision  had  been 
affirmed  by  the  court  of  appeals.  See  11 K.  Y. 
575.  In  E/ly  v.  Mowry,  supra,  the  discovery 
was  sought  to  aid  in  the  preparation  of  the  de- 
fense. In  Gongdon  v.  Aykworth,  16  R.  L  281, 
the  discovery  was  asked  in  order  to  enable  the 
complainant  "to  prepare  his  case  for  trial." 
The  discovery  of  the  evidence  sought  in  every 
case  must  necessarily  precede  the  trial  of  the 
case  in  aid  of  which  it  Is  sought,  and  if,  there- 
fore, a  party  is  entitled  to  the  evidence  to  be 
used  at  the  trial,  we  see  no  reason  why  he  is 
not  eoually  entitled  to  it  to  enable  him  to  pro- 
pare  for  tne  trial.  If  compelled  to  wait  for 
the  production  thereof  until  the  trial  should 
actually  begin,  more  or  less  delay  and  incon- 
venience would  necessarily  result  therefrom. 

We  think  the  plaintiff  shows  a  case  for  re- 
lief under  said  statute,  and  we  mil  therrfor§ 
grant  an  order  for  the  production  qfsaid  book. ' 
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Edward  MICHAEL,  Plff,  in  Err. 
i W.Va. 1 

*!•   The  qvesiion  of  the  competency  of 
a  witaoMi  Is  a  question  for  the  conrtt 

*fieadnotes  hy  Dbrt,  J. 


and  not  for  the  jmy,  and  when  a  witness  Is  of- 
fered in  a  orlmlnal  case,  and  a  doubt  is  raised  as. 
to  the  oompeteooy  of  suoh  witness,  it  is  the  duty 
of  the  court  to  determine  that  question  upon  a 
careful  examination  of  the  witness  as  to  age,  ca- 
pacity, and  moral  and  leffal  aocountability. 

8.   If  the  proposed  witness  Is  sa  infimt 

of  suoh  tender  yeaxs  and  mind  as  to  be  leirally  ir- 
responsible for  her  oonduct,  and  to  haye  no  oon- 
oeption  of  the  legal  or  moral  obligation  of  an 


Noxs.~Oompetenev  of  ehUdren  as  witnesses. 
As  dependent  upon  age. 

The  mere  length  of  time  which  a  child  has  lived 
•tias,  with  possibly  the  exception  of  one  period  of 
time,  never  been  logarded  as  the  oonolusive  test  in 
•determining  his  competency  to  testify  as  a  witness 
An  criminal  cases.  The  rule  is  generally  the  same 
tn  oiyU  cases,  although  under  the  statutes  of  some 
of  the  American  states  there  is  an  age  fixed  which 
-they  most  reach  before  they  are  regarded  as  com- 
petent. 

Lord  Hale  in  formulating  the  rule  in  force  in  his 
time  states  ttiat,  **  regularly  an  Infant  under  toui- 
teen  years  is  not  to  be  examined  upon  his  oath  as  a 
witness;  but  yet  the  condition  of  his  person,  as  if  he 
be  intelligent,  or  the  nature  of  the  fact,  may  allow 
4in  examination  of  one  under  that  age.*^   1  Hale,  P. 

€.  aos. 

In  another  place  he  states  that,  if  a  rape  be  com- 
mitted upon  a  child  under  twelve  years  she  may  be 
•sworn  if  It  appear  to  the  court  that  she  hath  that 
tfense  and  understanding,  that  she  knows  and  con- 
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siders  the  obligation  of  an  oath.  But  If  it  be  an  in- 
fant of  such  tender  yeaxs  that  In  point  of  discre- 
tion the  court  sees  It  unfit  to  swear  her,  she  ought 
to  be  heard  without  oath  to  give  the  court  in- 
formation, though  singly  of  itself  her  testimony 
ought  not  to  move  the  Jury  to  convict  the  offender. 
In  both  oases,  whether  the  infant  be  sworn  or  not. 
It  Is  necessary  to  render  Its  evidence  credible  that 
there  shall  be  concurrent  evidence  to  make  out 
the  fact.    1  Hale,  P.  C.  634. 

filackstone  states  that,  if  a  rape  be  charged  to  be 
committed  on  an  infant  under  twelve  years  of  age 
she  may  be  a  competent  witness  if  she  hath  sense 
and  understanding  and  knows  the  nature  and 
obligations  of  an  oath,  or  even  to  be  sensible  of  the 
wickedness  of  telling  a  deliberate  lie.  4  BL  Oom. 
214. 

But  in  Bex  v.  Dunnell,  cited  in  1  Bast,  P.  C.  442, 
the  chief  Justice  stated  that  the  universal  practice 
then  (1771;  was  that  a  child  under  nine  years  of  age 
oould  not  be  examined  as  a  witness  either  upon  or 
without  oath,  and  that  if  the  child  was  between 


fiee  also  24  L.  R.  A.  857. 
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oath,  nor  of  the  paloe  and  penalties  for  false 
swearing,  she  is  not  a  competent  witness. 
8*   A  witnewi  Introduced  In  this  ease  on 
behalf  of  the  state  im  flwe  years  of  afe* 

of  ordinary  inteJiigence,  with  very  little  or  no 
knowiedgre  of  moral  aooountability,  and  clearly 
outside  of  the  pale  of  legal  responsibility,  is  held 
competent  to  testify,  without  a  suffloient  pre- 
Umlnary  examination  by  the  trial  court  to  deter- 
m ine  her  competenoy.  This  was  error,  which  will 
be  reviewed  by  this  court. 
4.  K  on  the  examination  of  sach  wi^ 
ness.  her  incompetency  appears*  it  is 
the  duty  of  the  court,  on  motion  of  the  accused, 
to  exclude  her  evidence  from  the  Jury,  and  it 
would  be  error  for  the  court  to  refer  the  question 
of  competency  to  the  jury,  either  by  instruction 
or  otherwise. 

'    (January  28,  180B.I 

ERROR  to  the   Circuit  Court   for   Cabell 
County  to  review  a  judgment  convict- 
ing defendant  of  rape.    Reverted. 
The  facts  sufflcieDtJy  appear  in  the  opinion. 


Mr.  E.  S.  Doolittle,  for  plaintiji  in  er- 
ror: 

The  indictment  fails  to  charge  defendant 
with  having  ravished  the  child. 

The  offense  itaelf  must  be  set  forth  with 
clearness  and  certainty;  and  in  some  crimes 
particular  words  of  art  must  be  used  which 
are  so  appropriated  by  the  law  to  express  the 
precise  idea  which  it  entertains  of  the  offense 
that  no  other  words,  however  synonymous 
they  may  seem,  are  capable  of  doing  it 

In  rapes  the  word  ^^rapuif  or  "ravished"  i» 
necessary  and  must  not  be  expressed  by  any 
periphrasis,  in  order  to  render  the  crime  cer- 
tain. 

4  Bl.  Com.  S  807;  8taU  v.  Meadofcs,  23  W. 
Va.  766;  Ohrutian  v.  CVwi.  28  Gratt.  954;  Sum- 
ver  V.  Ford,  8  Ark.  400;  JJatoel  v.  Com.  5Gratt. 
672;  Com.  V.  Bennet,  2  Va.  Cas.  285;  Com.  v. 
FogaHy,  8  Gray,  490;  Davis  v.  State,  Al  Tex. 
228;  Qouglemann  v.  People,  8  Park.  Crim.  Rep* 
15;  1  Russell,  Crimes,  686;  1  Chitty,  Crim.  U 
286:  Archbold.  Crim.  Pr.  &  PI.  47. 

The  conviction  of  Edward  Michael  was  se- 


nine  and  fourteen,  it  was  discretionary  in  the  court 
to  admit  the  evidence  of  such  child  or  not  accord- 
ing to  the  child^s  understanding,  but  not  unless  It 
could  irlve  a  good  account  of  an  oath.  But  those 
above  fourteen  were  examined  of  course. 

That  rule  does  not  seem  to  have  become  %'ery 
firmly  established  or  to  have  been  long  adhered  to, 
for  in  1779  (Rex  v.  Brasier,  1  Leach,  a  Q.  199),  it 
was  ruled  by  the  twelve  Judges  that  an  infant 
under  the  age  of  seven  years  may  be  sworn  in  a 
criminal  prosecution;  in  1806  it  was  held  that  a  child 
under  twelve  years,  who  knows  the  danger  of  an 
oath,  may  be  a  witness.  Toung  v.  SJaughterford, 
11  Mod.  S28. 

And  in  1840.  in  Beg.  v.  Perkins,  t  Mood,  a  a  189, 
Alderson,  B.,  says,  it  certainly  is  not  the  law  that 
a  child  under  seven  cannot  be  examined  as  a  wit- 
ness. If  he  shows  suffloient  capacity  on  examina- 
tion a  Judge  would  allow  him  to  be  sworn. 

1  East,  P.  O.  442,  mentions  a  case  where  evidence 
of  a  child  seven  years  oJd  was  admitted,  and  one 
where  it  was  rejected;  and  three  cases  wbere  chil- 
dren between  the  yean  of  nine  and  twelve  were 
permitted  to  testify. 

A  child  between  ten  and  eleven  was  held  to  be 
competent  in  Givens  v.  Oom.  S9Gratt.  880. 

A  boy  thirteen  years  of  age  is  a  competent  wit- 
ness in  a  proceeding  for  the  appointment  of  a 
guardian  for  himself.    Bpearsv.  Snell.  74  N.  0. 210. 

Id  State  v.  Lattin.  29  Conn.  889,  a  conviction  was 
sustained  on  the  evidence  of  a  child  nine  years  old 
uncorroborated  as  to  the  principal  fact. 

Under  the  Arkansas  Code  a  child  under  ten  years 
of  age  would  not  be  a  competent  witness  in  a  dvll 
action;  but  the  rule  of  common  law  as  to  criminal 
cases  has  not  been  changed.  Warner  v.  State,  26 
Ark.  448. 

It  won  id  seem  that  the  only  rule  which  can  prop- 
erly be  stated  in  regard  to  age  is  the  following 
taken  from  a  Calif omia  case :  If  over  fourteen  the 
presumption  is  that  they  are  competent;  if  under 
that  age.  the  presumption  is  otherwise;  and  it  must 
be  removed  before  they  can  be  sworn.  People 
V.  Bemal,lOCaI.06. 

Under  the  Indiana  statute  a  child  is  competent  if 
over  ten  years  old  whether  It  understands  the  nat- 
ure and  obligations  of  an  oath  or  noL  Holmes  v. 
State,  88  Ind.  147. 

in  orCmifuU  cases  the  fnagnUude  of  the  offerue  does 
not  aiter  the  nOe. 

In  Bex  T.  Travers  (1728)  1  Strange,  TOO,  an  in* 
19  L.  R.  A. 


dictment  for  assault  with  intent  to  ravish  a  chilA 
about  six  years  old  was  brought  on  for  trial 
before  Baymond.  Ch,  J.,  and  the  defendant  had 
previously  been  acqultt^  upon  an  indictment 
for  rape  because  Ch.  B.  Gilbert  would  not  permit 
the  obiJd  to  testify.  It  was  contended  that  in  caaea 
of  misdemeanor  only  children  ought  to  be  ad- 
mitted, although  they  could  not  be  in  cases  of 
felony.  But  the  evidence  was  excluded,  the  chief 
Justice  holding  that  there  was  no  difference  in  that 
respect  between  capital  and  lesser  offenses. 

Neceesity  of  oaXh^ 

Lord  Hale  says  the  king*s  evidenoe  should  b» 
given  under  oath,  aod  instances  have  been  given 
of  very  young  witnesses  being  sworn  in  capital 
cases;  viz.,  one  of  nine  years  in  a  case  of  witoborafu 
"Yet  very  young  people  under  twelve  years  I  have 
not  known  examined  upon  oath,  but  sometimes 
the  court  after  information  have  heard  their  testi- 
mony without  oath,  which  possibly  being  fortified 
with  concurrent  evidence  may  be  of  some  weight, 
as  in  cases  of  rape,  buggery,  witchcraft  and  such 
crimes  which  are  practiced  upon  children.**  2* 
Hale,  P.  a  284. 

In  another  place  he  says :  **  If  an  infant  be  of  the 
age  of  fourteen  years  he  is  of  the  age  of  discretion 
to  be  sworn  as  a  witness:  but  if  under  that  age  he 
may  be  sworn,  if  it  appear  that  he  hath  a  com- 
petent discretion.  In  many  cases  an  infant  of 
tender  srears  may  be  examined  without  oath  where 
the  exigencies  of  the  case  require  it.**  2  Hale,  P. 
C.278. 

But  in  Bex  v.  Powell  QTTS)  1  Leach.  C.  C.  110.  the 
majority  of  the  Judges  were  of  opinion  that  in 
criminal  cases  no  testimony  can  be  received  ex- 
cept upon  oath. 

And  in  Bex  v.  Brasier  (1779)  1  Leach,  a  C  199.. 
it  was  ruled  by  the  twelve  Judges  that  no  testi- 
mony whatever  could  be  legally  received  except 
upon  oath;  and  that  an  infant,  though  under  the 
age  of  seven  years,  may  be  sworn  in  a  criminal 
prosecution  if  it  appears  on  a  strict  examination 
by  the  court  to  possess  a  sufficient  knowledge  of 
the  nature  and  consequences  of  an  oath.  Their  ad- 
mittance depends  upon  the  sense  and  reason  they 
entertain  of  the  danger  and  impiety  of  falsehood. 
And  it  IS  now  the  settled  rule  in  most  Jurisdictiona 
that  a  chUd  cannot  be  examined  without  being- 
sworn.  State  v.  Doherty.  2  Overt.  80;  State  v.  Tom. 
8  Or.  178:  People  v.  Frindel,  68  Hun.  482. 

In  Bngland,  however,  the  rule  ftuniUar  to  LonI 
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cured  prfncf  pally  by  the  testimony  of  a  child 
only  five  and  a  half  years  of  age.  At  com- 
mon law,  a  child  under  the  age  of  nine  years 
was  conclusively  presumed  inoompetent  as  a 
witness  and  not  allowed  to  testify. 

Com.  y.  Hutehinwn,  10  Mass.  225;  8taU  y. 
WhiUier,  21  Me.  341,  88  Am.  Dec.  274;  Bex  y. 
Travers,  Strange,  700. 

And  between  the  ages  of  nine  and  fourteen 
was  still  presumed  to  want  common  discretion, 
but  within  the  discretion  of  the  examining 
court,  was  permitted  to  testify. 

1  Greenl.  £v.  §  867;  State  y.  WhitUer,  eupra. 

It  was  finally  held  in  BraHer's  Caee,  cited 
in  1  East,  P.  C.  448,  and  1  Leach,  C.  C.  109, 
upon  consultation  by  twelve  judges,  that  there 
is  no  determinate  age  at  which  the  oath  of  a 
child  might  be  either  admitted  or  rejected;  and 
under  that  decision,  a  child  only  fiye  years  of 
age  was  held  a  competent  witness. 

The  preliminary  examination  to  ascertain 
the  competency  of  a  child  as  a  witness  is  for 
the  court 

1  Greenl.  Ev.  867;  Whart.  Crim.  £y.  9th  ed. 
868. 


Mr.  Greenleaf  says,  yol.  1,  g  828,  that  "aa 
oath  has  been  well  defined  to  be  an  outward 
pledge  ^ven  by  the  person  taking  it,  that  hi* 
attestation  or  promise  is  made  under  an  imme- 
diate sense  of  his  responsibility  to  God;"  and 
in  section  868,  that  "  it  is  not  sufiScient  that  a 
witness  .  .  .  fears  the  punishment  which  the 
law  inflicts  upon  persons  guilty  of  perjury." 

Adopting  this  as  a  criterion,  the  examination 
of  the  circuit  court  was  clearly  insufficient  to 
justify  it  in  haying  the  witness,  Game',  sworn. 

See  Carter  y.  State,  68  Ala.  62.  85  Am.  Rep. 
4;  State  y.  Belton,  24  S.  0.  185,  58  Am.  Rep. 


245;  HoUt  y.  State,  28  Tex.  App.  1,  69  Am. 
Rep.  770;  Taj/lor  v.  State,  22  Tex.  App.  529, 
58  Am.  Rep.  656;  Simpson  y.  State,  81  Ind.  90; 


KeUy  y.  State,  75  Ala.  21,  51  Am.  Rep.  422; 
Coon  y.  BeopU,  99  111.  868,  89  Am.  Rep.  88. 

The  circuit  court,  in  its  discretion,  allowed 
Garnet  L.  Pool  to  testify;  but  that  discretion 
is  a  legal  one,  is  subject  to  reyiew,  and  shotUd 
be  held  another  fatal  error. 

The  American  courts  dealing  with  this  class 
of  cases  seem  to  haye  been  ever  mindful  of  the 
oft  quoted  saying  otLord  Hale,  that  the  charge 


flale  has  .In  certain  oases  been  re-estabUahed  by 
statute. 

By  Act  48  ft 40  yiot, ohap. 69, i  iritis  provided 
that  If  upon  the  trial  of  one  obar^ed  with  a  crlml- 
aal  assault  upon  a  glri  under  thirteen  years  of  age« 
a  child  is  tendered  as  a  witness  who  does  not  in  the 
opinion  of  the  court  understand  the  nature  of  an 
oath,  its  evidence  may  he  received  without  admin- 
istering an  oath  if  in  the  opinion  of  the  court  the 
child  Is  possessed  of  suiBclent  intelllffenoe  to  Jus- 
tify the  reception  of  the  evidence  and  understands 
the  duty  of  speaklDs  the  trutb.  Bee  Bjeg.  v.  Wea- 
land,  L.  R.  ao  Q.  R  Dlv.  8S7;  Beg.  y.  Pruntey,  16 
Ooz,G.a344. 

The  teste  of  eompetencu  now  asipUed. 

The  theoretioal  rule  most  generally  adhered  to 
at  the  present  time  is  that  the  child  is  competent  to 
testify  if  it  understands  the  nature  and  oblisration 
of  an  oath.  Different  courts  and  lesnslatures  have 
varied  that  rule  somewhat  by  addiuAr  further  quali- 
flcatlona  or  by  relaxing  its  severity,  but  it  would 
seem  that  no  better  or  fairer  test  could  be  applied. 
A  child  which  has  inteUi«renoe  and  eduoation 
enough  to  undc^rstand  what  obligations  it  assumes 
by  taking  the  oath  must  also  be  intellljrent  enough 
to  observe  and  tell  the  results  of  its  observations 
with  suflloient  accuracy  to  make  its  testimony  of 
some  value,  whereas  if  its  Intelltgence  is  not  suf- 
ficient to  enable  it  to  comprehend  what  tlie  taking 
of  the  oath  means  it  could  not  be  expected  to  com- 
prehend the  distinction  between  truth  and  false- 
hood, between  what  It  has  seen  and  what  it  has 
heard,  or  even  the  Import  of  the  questions  which 
it  is  expected  to  answer. 

In  the  following  cases  the  rule  has  been  laid 
down  practically  as  above  stated:  Flanagin  v. 
State,  25  Ark.  96;  State  v.  Doherty,  2  Overt  80] 
Davis  T.  State,  81  Neb.  247:  Hoist  v.  State,  83  Tex. 
App.  1, 60  Am.  Bep.  770;  Oliver  v.  Com.  77  Va.  60a 

The  following  variations  of  the  rule  are  to  be 
found: 

If  a  child  appears  to  possess  a  suflBcient  sense  of 
the  danger  and  wickedness  of  false  swearing  he 
may  be  a  witness  no  matter  what  his  age.  Com.  v. 
Hutchinson,  10  liaas.  286. 

The  competency  of  a  child  to  be  a  witness  de- 
pends upon  the  sense  and  reason  it  entertains  of 
the  danger  and  impiety  of  falsehood,  and  if  such 
sense  can  be  collected  from  Its  answers  it  should 
10L.KA. 


be  admitted,  otherwise,  rejected.  State  t.  Morea* 
2Ala.278. 

Children  of  any  age  may  be  examined  upon  oath 
if  capable  of  distinguishing  between  good  and  evil 
and  possessing  suifioient^knowledge  of  the  nature 
and  consequences  of  an  oath.  Wade  y.  Stale,  60 
Ala.  164. 

Where  the  exanUnation  of  the  child  discloses  a 
very  intelligent  comprehension  on  her  part  of  the- 
fact  that  falsehood  is  not  only  wrong  but  will  be^ 
severely  punished  in  the  future,  it  is  competent  to 
testify  if  at  the  same  time  it  shows  no  iotelleotual 
or  moral  deficiency  sufficient  to  disqualify.  McGulT 
V.  State,  88  Ala.  151. 

Under  the  Missouri  statute  children  under  ten 
years  are  excepted  from  being  witnesses  who  ap- 
pear incapable  of  receiving  Just  impressions  of 
facts  respecting  which  they  are  examined  or  of  re- 
lating them  truly.  State  v.  Scanlan,  68  Mo.  206: 
Brastaers  v.  Western  IT.  Teleg.  Go.  45  Mo.  App.  445. 

And  when  it  is  shown  that  a  child  is  capable  of 
receiving  correct  impressions  of  the  facts,  and  re- 
lating them  truly.  It  is  competent.  Gadmas  y.  St.. 
Louis  Bridge  ft  T.  Co.  15  Mo.  App.  86. 

Under  the  Texas  statute  children  who  appear 
not  to  possess  sufficient  intelligence  to  relate  trans- 
actions with  respect  to  which  they  are  interrogated, 
or  who  do  not  understand  the  obligations  of  an 
oath,  are  not  competent.  Ake  v.  State,  6  Tex.  App.. 
402, 82  Am.  Bep.  686. 

It  is  essential  that  they  should  possess  sufficient 
intelligence  to  receive  Just  impressions  of  the- 
faots  respecting  which  they  are  to  be  examined,, 
sufficient  capacity  to  relate  them  correctly,  and 
sufficient  instruction  to  appreciate  the  nature  and< 
obligation  of  an  oath.    People  y.  BeroaL.  10  Gai.  66. 

Under  a  statute  which  admits  as  well  those  who 
believe  only  in  the  punishment  which  human  laws 
Inflict  as  those  who  believe  in  punishment  by  di- 
vine law,  a  witness  may  be  admitted  who  under, 
stands  that  she  is  brought  to  court  to  tell  the- 
truth,  that  It  is  wrong  to  tell  a  lie,  and  that  she 
will  be  punished  if  she  tells  a  lie.  State  y.  Levy,  23 
Minn.  106, 23  Am.  Bep.  678. 

There  is  some  difference  of  opinion  as  to  bow  far- 
competency  is  dependent  upon  clear  bellefB  with 
respect  to  the  certainty  and  manner  of  punishment 
after  death. 

On  one  side  it  has  been  held  that: 

The  child  must  feel  the  obligation  of  an  oath- 
from  the  general  course  oC  religious  Instruction..' 
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Wserr  YiBomu.  Sufrexb  Coubt  of  Afprala. 
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of  rape  is  an  accusation  easily  made»  hard  to 
be  proved,  and  still  harder  to  be  defended  by 
•one  ever  so  ioDooent. 

They  have  therefore  inclined  to  examine 
these  cases  critically,  and  having  found  a  loop 
to  hang  a  doubt  on,  that  doubt  has  generally 
been  resolved  in  favor  of  defendant. 

Boxley  v.  Oom.  ^  Gratt.  649;  Oivens  v.  (hm, 
^  Gratt.  880;  Law  v.  Oom,  76  Ya.  885;  Baileff 
V.  Com,  82  Va.  107;  Brogy  v.  Oom.  10  Gratt 
722. 

Me$$rs.  Campbell  A  Holt  and  Gibson. 
Hutchinson  &  Gibson  also  for  plaintiff  in 
-error. 

Mr.  Alfred  Caldwell,  AttyQen.,  for  the 
State: 

There  is  every  essential  allegation  in  the  In- 
•dictment  in  this  case  aod  more  than  the  law 
requires;  but  the  surplusage  is  of  no  conse- 
•quence. 

Oom,  V.  Bennet,  2  Va.  Cas.  285. 

The  little  girl  was  properly  examined  as  a 
witness. 


As  far  back  as  1818,  when  the  rales  of  crim* 
inal  procedure  in  this  country  were  much 
stricter  than  those  obtaining  m  the  United 
States  at  the  present  time,  it  was  held  that  the 
testimony  of  a  child  of  seven  vears,  corrobo- 
rated by  circumstances,  was  sufficient  to  justi- 
fy a  conviction  of  a  capital  offense  and  that  the 
credibility  of  such  a  witness  should  properly 
be  left  to  the  Jury. 

Stats  V.  Le  Blanc,  1  Treadw.  854. 

In  Virginia,  the  court  of  appeals  held  that 
a  prisoner  might  be  convicted  on  the  unsup- 
ported evidence  of  a  child,  that  the  weight  to 
be  given  to  her  evidence  was  for  the  Jurv.  and 
that  what  corroborating  evidence  or  circum« 
stances,  if  any,  are  necessary,  they  must  de- 
termine. 

Qw&M  V.  Oom,  29  Gratt  885. 

Dent*  J.,  delivered  the  opinion  of  the  court: 
This  is  a  prosecution  against  Edward  J. 

Michael  for  carnal  knowledge  of  Garnet  L. 

Pool,  an  infant  five  years  of  age.    The  case 


The  effect  of  the  oath  upon  Its  consolenoe  ahould 
oxlse  from  rellslouB  feelinirs  of  a  permanent  nat- 
ure and  not  merely  from  instructions  confined 
to  the  nature  of  an  oath  recently  communicated  to 
it  for  the  purpose  of  the  triaL  Boff.  v.  Williams 
<lJBa6)7Oar.ftP.a30. 

And  in  Bex  v.  Kelly,  cited  in  MoNally  on  Bvi- 
43ence,  IM,  the  distinction  aeemB  to  have  been  taken 
■end  acted  upon  between  an  understanding  of  a  fut- 
ure state  and  arelifirious  knowledsno  of  the  rewards 
■and  punishments  of  a  future  state,  and  that  the 
latter  is  neccioonry  to  render  the  witness  compe- 
tent 

On  the  other  side  it  has  been  stated  that: 

If  the  child  comprehends  the  obligations  of  on 
•oath  and  believes  that  any  deviations  from  the 
truth  while  under  oath  will  be  foUowed  by  appro- 
priate punishment,  it  is  competent  although  it  is 
ignorant  of  the  nature  of  the  punishment.  Black- 
weU  V.  State.  11  Ind.  106. 

And  Chief  Jvttice  Bleckley,  of  Georgia,  has  said, 
it  is  not  requisite  that  they  should  profess  to  know 
what  becomes  of  one  who  swears  to  a  falsehood,  or 
the  effects  of  an  oath.  If  they  know  their  own 
Ignorance  concerning  those  great  mysteries  and 
candidly  avow  it  there  is  the  more  reason  to  think 
that  they  have  some  clear  knowledge  on  other  sub- 
jects and  will  be  candid  in  communicating  it.  It 
is  enough  for  mere  competency  if  they  know  the 
nature  of  an  oath.  And  whether  they  have  such 
knowledge  is  to  be  determined  by  the  court  and 
•not  by  themselves.   Moore  v.  State,  70  Ga.  48B. 

JUustrationB  of  Usting  iritnesseff  for  competencv. 

From  some  of  the  test  questions  which  have  been 
propounded  to  children  to  test  their  competency 
it  would  seem  as  though  the  Judges  themselves  did 
not  have  a  very  practical  knowledge  of  the  nature 
«nd  obligations  of  an  oath. 

In  1861  the  Judge  asked  a  child  six  years  of  age, 
^'Is  it  a  good  thing  or  a  bad  thing  to  tell  a  lie?"  and 
iipon  receiving  the  answer  **A  bad  thing;"  he  pro- 
counoed  the  child  a  competent  witnees.  Beg.  v. 
Holmes,  2  Fost.  ft  F.  788. 

A  child  who  states  that  she  would  go  to  Jail  if 
«be  told  a  lie  and  to  hell  when  she  died,  sufficiently 
understands  the  nature  of  an  oath  to  be  permitted 
to  testUy.  Ck>mer  v.  State  (Tex.)  Nov.  80, 1892. 

A  child  eifrht  years  old  who,  after  being  in- 
etructed  by  the  crier  as  to  the  nature  of  an  oath, 
etates  in  answer  to  a  question:  **I  *ve  got  to  tell 
the  truth  if  I  take  an  oath.  If  I  do  not  I  will  go  to 
the  big  Are,**— was  held  to  be  competent.  Com.  v. 
Carey,  2  Brewst.  404^ 
19  L.  R.  A. 


A  child  who  gives  remarkably  Intelligent  testU 
mony  is  properly  admitted  although  his  prellmi« 
nary  examination  consisted  of  only  one  question 
as  to  what  would  become  of  him  if  he  swore  to  a 
lie,  to  which  he  answered,  *"rhe  bad  man  will  get 
me.'*    Los^ton  v.  State,  3  Heiak.  il4. 

An  Ignorant  colored  child  thirteen  or  fourteen 
yean  old  who  stated  that  if  she  swore  to  a  lie  she 
would  go  to  the  bad  world  was  held  to  be  compe- 
tent.  Vincent  V.  State,  8  Heisk.  ISO. 

In  Draper  v.  Draper,  68  Dl.  10.  a  chUd  was  held  to 
be  competent  who  statAd  that  she  understood  the 
nature  of  an  oath  and  that  if  she  did  not  swear  the 
truth  she  would  get  into  hell  fire. 

A  boy  twelve  years  old  who  had  never  heard  of 
Gtod  or  the  devil,  or  oC  heaven  or  hell,  or  the  Bible, 
and  had  no  idea  of  what  became  of  the  good,  or  of 
the  bad,  after  death,  is  not  a  competent  witness, 
although  he  had  heard  that  the  bud  man  caught 
those  who  lied.  State  v.  Belton,  24  B.  a  18&,  68  Am. 
Bep.  246. 

That  the  child  stated  that  riie  did  not  know  what 
Ood  or  the  laws  of  the  country  would  do  to  her  if 
she  swore  falsely  is  not  sufficient  to  warrant  a  re- 
versal of  the  Judirment  because  her  evidence  was 
received.   Davidson  v.  State,  80  Tex.  120. 

A  fourteen-year-old  boy  who  stated  that  he  did 
not  know  what  would  be  done  with  him  if  he  lied, 
knew  that  it  was  wrong  to  lie  but  did  not  know 
that  he  would  be  punished  fur  it,  has  not  the  requi« 
site  capacity  to  be  a  witness.  McKelton  v.  State. 
88  Ala.  181. 

Where  the  child  had  never  heard  of  heaven  or 
hell,  of  Ood  or  the  devil,  and  thought  she  would  be 
sent  to  jail  if  she  swore  to  a  lie,  but  did  not  know 
that  she  would  be  otherwise  punished,  she  was  held 
to  be  incompetent  although  over  eleven  years  old. 
Beason  V.  State,  72  Ala.  101. 

A  deaf  and  dumb  child  who  has  never  been  in* 
Btrucced  in  the  deaf  and  dumb  language,  who  can- 
not understand  anything  of  the  nature  of  an  oath, 
and  who  can  give  his  testamony  only  by  signs, 
without  affording  any  means  of  oross-examlnatioQ 
is  incompetent  Territory  v.  Duran,  8  N.  M. 
184. 

A  girl  nine  years  old  was  held  to  be  incompetent 
where  she  said  she  did  not  know  what  the  Bible 
was:  had  never  been  to  church  but  once;  did  not 
know  what  book  it  was  she  laid  her  hand  upon 
when  sworn;  had  heard  of  Gk>d  but  did  not  know 
who  it  was;  would  be  put  in  Jail  if  she  swore  to  a 
lie  but  did  not  know  that  she  would  be  punished 
In  the  other  world.  Carter  v.  State,  68  Ala.  5i» 
86  Am.  Bep.  4, 
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was  tried  at  th^e  fall  term  of  (be  Cabell  county 
•circuit  court.  The  jury  found  tbe  accused 
^ilty,  and  tbe  court  sentenced  bim  to  ten 
jears*  imprisonment  in  tbe  penitentiary.  From 
tbis  Judgment  tbe  accused  applied  for  and 
obtained  a  writ  of  error  to  tbis  court,  and  now 
bere  assies  Qve  separate  errors  committed  by 
«aid  trial  court  to  bis  prejudice:  (1)  Failure  to 
quash  tbe  indictment;  (2)  refusal  to  give  a  cer- 
tain instruction  asked;  (8)  tbe  incompetency  of 
the  witness  Garnet  L.  Pool:  (4)  tbe  failure  on 
tbe  part  of  tbe  state  to  prove  penetration,  tbe 
distinguishing  element  of  this  crime. 

As  to  tbe  nrst  assignment  of  error,  tbe  In- 
•dictment  appears  to  be  in  tbe  usual  form,  and 
to  follow  tbe  language  of  the  statute  strictly. 
To  carnally  know  a  child  under  twelve  years 
of  age  is  a  felony,  within  the  meauiofi:  of  the 
law;  and  it  is  unnecessary  to  use  the  word 
"ravish'*  in  such  indictments  to  define  the 
offense.  The  court  did  not  err  in  overruling 
tbe  motion  to  quash. 

In  the  instruction  asked  and  refused,  tbe 


basis  of  the  second  a<«s!ffnment  of  orror,  occur 
these  words:  "The  jury  may  consider  wheiber 
she  has  capacity  to  distinguish  right  from 
wrong,  truth  from  falsehood,  as  well  as 
whether  she  has  any  appreciation  of  the  secular 
and  moral  sanction  of  the  oath  she  took."  Tbe 
court  refused  to  give  this  instruction,  with  this 
clause  in  it,  probably  because  it  referred  tlia 
matter  of  tbe  competency  of  tbe  witness  to  tbe 
determination  of  tbe  Jury,  after  the  court  bnd 
already  determined  her 'competency,  and  in 
doing  so  had  already  passed  on  the  substance 
of  the  instruction.  The  competency  of  a  wit- 
ness is  a  que&tion  for  tbe  court,  and  ought  not 
to  be  left  to  the  determination  of  tbe  Jury, 
because  it  is  a  question  of  legal  ascertainmenty 
requiring  wisdom,  knowledge,  and  experience. 
The  third  exception  in  this  case  raises  the 
question  of  competency.  The  court,  after 
asking  tbe  witness  a  few  short  and  rather 
leading  questions,  determined  she  was  com- 
petent, admitted  her  evidence  to  go  to  tbe 
Jury,  and  then  refused  to  exclude  it  ou  motion 


Th6  judge  miist  determine  the  guetUon  of  compe- 
tency In  open  courL 

The  question  of  oompetenoy  la  for  tbe  court. 
People  V.  Bemal,  10  GbL  68. 

But  after  the  witness  has  heen  admitted  Its  oredl* 
t>l]ity  Is  for  tbe  Jury.  State  v.  LeBJano,  1  Ti^eadw. 
JIM,8Brey.8S9. 

Inquiry  must  he  made  hy  the  judge  to  ascertain 
the  capacity  of  acblid  under  fourteen,  and  Its  ad- 
mteion  or  rejection  depends  upon  his  sound  dls- 
oretion.   State  v.  Richie,  28  La.  Ann.  S97. 

The  examination  of  a  child  before  receiving  his 
testimony  Is  only  necessary  for  tbe  Information  of 
the  judge  and  the  parties  have  no  right  to  question 
the  child  upon  that  subject  prior  to  bis  acceptance 
«a  a  witness,  but  the  credit  to  be  given  to  bis  state- 
ment la  for  the  jury,  and  counsel  may,  by  the  ex- 
«mlnatlon«  Introduce  questions  for  the  purpose  of 
ehowing  to  the  jury  the  chillies  understanding  and 
eenae  of  accountability  for  moral  conduct.  State 
▼.WIiittler,21Me.847,88Am.  DecSTS. 

Wben  a  child  Is  produced  as  a  witness  it  is  the 
4uty  of  the  judge  to  examine  it  without  the  inter- 
ference of  counsel  further  than  the  judge  may 
•oboose  to  allow,  in  regard  to  the  obligation  of  an 
oath,  and  in  proper  cases  explain  the  same  to  one 
Intelligent  enough  to  comprehend  what  he  says, 
«nd  then  determine  whether  or  not  the  child  should 
be  permitted  to  testify.  Garter  v.  State,  88  Ala.  6i, 
a&Am.Bep»ii 

Tiie  determination  of  the  fitness  of  the  cbDd  to 
be  a  wttneas  must  be  made  in  public  and  by  the 
court,  and  It  Is  reversible  error  to  send  a  ohUd  into 
«n  enjoiomg  room  under  charge  of  a  committee 
for  them  to  examine  mto  its  fitness  and  to  act  nn- 
on  their  report.    Simpson  v.  State,  81  Ind.  90. 

It  is  Improper  for  tbe  judge  to  examine  it  pri- 
vately to  ascertain  its  fltnees.  State  v.  Morea,  2 
Ala.  278. 

A  defendant  may  insist  that  examination  be  in 
Ids  presence.    People  v.  McNair,  21  Wend.  608. 

But  although  the  prisoner  Is  entitled  to  have  the 
•question  of  the  competency  of  a  child  witness  de- 
termined in  his  presence,  yet  it  is  sufficient  that  it 
has  been  established  at  a  former  trial  and  tbe 
questions  relatlDg  to  Its  competency  are  not  per- 
mitted at  the  second  trial  until  after  the  evidence 
has  been  taken.   People  v.  Welsh,  68  Cal.  107. 

In  Magnire  r.  People,  44  Mich.  280.  the  court 
«eems  to  sanction  the  conduct  of  the  trial  Judge  in 
taking  tbe  chUd  to  his  own  room  and  examining 
him  privately  as  to  bis  capacity;  but  in  that  case 
there  was  additional  examination  m  open  oouru 
19  L.  R.  A. 


Duty  ae  to  inatruetUin  of  ehtid. 

There  is  some  diversity  of  opinion  and  practice 
as  to  tbe  instruction  of  a  child  who  on  belug  called 
to  testify  proves  to  be  incompetent. 

Bacon,  Abridgment,  EvUleneeA.  mentions  a  case 
where  the  trial  was  postponed  from  one  assize  to 
tbe  next  m  order  that  the  witness  might  be  in« 
structed  in  the  principles  of  her  duty  and  the  na^ 
ure  and  obligations  of  an  oath. 

And  such  course  seems  to  have  been  regarded  aa 
proper  practice.  It  has  been  held  that  before  the 
grand  jury  has  acted  on  the  case  the  accused  may 
properly  be  detamedin  custody  until  the  next  term 
of  court  that  a  nei-ejBary  witness  may  be  Instruct- 
ed as  to  the  nature  of  an  oath.  Beg.  v.  Baylls,  4 
Cox,  a  C.  28. 

But  after  defendant  has  been  given  in  charge  to 
tbe  Jury  the  case  cannot  be  adjourned  to  the  next 
term  to  permit  a  witness  to  be  instructed  as  to  the 
nature  and  obligation  of  an  oath.  Beg.  v.  Oula- 
ghan,  Jebb.  C.(C.  270. 

And  it  was  held  that  where  tbe  absence  of  reHg« 
loua  knowledge  arises  from  the  fact  that  the  child 
is  too  young  to  have  been  taught,  the  trial  cannot 
be  postponed  for  it  to  receive  instruction;  but  it 
wall  stated  that  tbe  case  may  be  different  where 
the  defect  arises  from  negligence  alone,  the  child 
being  old  enough  to  have  comprehended  the  ln« 
structlon  had  it  been  given.  Beg.  v.  Nicholas 
a846)2CBr.ftK.248. 

Subsequently  m  a  case,  (Rex  t.  Hall,)  meotlon«d 
in  Pbllllpps  on  Evidence,  ns,  beard  before  Aider- 
son,  B.,  in  1848,  tbe  judge  refused  to  postpone  the 
trial  to  have  a  child  twelve  years  old  taught  the 
nature  of  an  oath,  statmg  that  '*all  the  judges  are 
now  at  opmion  that  it  was  an  incorrect  proceeding; 
that  it  was  like  getting  up  or  preparing  a  witness 
for  a  particular  purpose,  and  on  that  ground  was 
very  objectionable.** 

That  decision  did  not,  however,  wholly  do  away 
with  tbe  practice,  for  in  a  modernMasBacbusetia 
case  it  was  stated  that  tbe  trial  may  be  adjourned 
that  tbe  witness  may  be  instructed.  Com.  y.  Lynes, 
142  Mass.  677. 

But  In  Taylor  v.  State,  22  Tex.  App.  680,  the  court 
held  it  to  be  erroneous  to  admit  a  girl  eighteen 
years  old  to  testify  after  she  bad  been  once  reject- 
ed and  had  then  been  taken  to  tbe  office  of  the 
prosecuting  attorney  and  instructed  as  to  tbe  nat- 
ure and  obligations  of  an  oath,  and  the  punish- 
ment for  its  violation. 

The  fact  that  the  child  was  held  to  be  incompe- 
tent and  excluded  at  tbe  first  trial  will  not  prevent 
89 
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of  the  accused.  In  such  cases  the  trial  court 
has  a  very  wide  discretion,  and  this  court  will 
not  review  its  action  unless  the  error  is  palpa- 
ble and  flagrant.  At  fourteen  years  of  age  a 
witness  is  presumed  to  be  competent.  Under 
that  age,  no  such  presumption  arises.  Under 
the  age  of  six,  presumption  of  incompetency 
would  arise,  and  at  the  age  of  Ave  the  utmost 
limit  would  he  ordinarily  reached,  unless  ex- 
traordinary development  of  the  mental  and  re- 
ligious faculties  should  be  shown,  to  take  the 
case  out  of  the  ordinary  course  of  nature. 
Children  of  this  age  usually  have  not  sufficient 
development  to  understand  the  nature  and 
eifect  of  an  oath,  and  more  especially  if  their 
parents  have  been  neglectful  of  their  care  and 
education  in  relieious  and  moral  truths.  They 
may  have  some  knowledge  that  it  is  wrong  to 
tell  a  lie,  yet  this  may  be  so  slight  as  to  pro- 
duce no  decided  or  lasting  impression  on  their 
minds,  but  leave  tbem  in  a  decidedly  chaotic 
state,  in  which  they  may  easily  be  led  to  be- 
lieve that  the  things  that  othera  in  authority 
over  them  instruct  them  to  say  are  the  indis- 
tinct thing  called  'truth/  and  therefore  they 
must  repeat  Just  what  they  are  told  to  say,  or 
what  has  often  been  repeated  in  their  pres- 
ence. Not  being  amenable  to  the  law  for 
false  swearing,  and  having  no  knowledge  of 
moral  responsibility,  designing  and  wicked 


people  may  easily  use  them  .to  farther  in* 
trigues  of  their  own,  without  fear  of  panf8h» 
ment  for  subornation  of  perjury.  They  art 
as  clay  in  the  potter's  hand,  to  be  molded^ 
some  to  honor,  and  some  to  dishonor.  Lack- 
ing  conscientiousness,  thcry  repeat  with  phono- 
graphic precision  the  things  that  have  been 
told  them  to  say,  be  they  true  or  false. 
Neither  reason  nor  authority  Justifies  the  ad- 
mission  of  such  witnesses,  especially  when  the 
pleaded  necessity  for  such  admission,  if  the 
accused  were  really  guilty  of  the  charge,  could 
have  been  avoided  by  the  immediate  and  care> 
ful  examination  of  the  body  of  the  victim  as 
soon  as  the  supposed  crime  is  suspected  to  bavo 
been  committed.  And,  even  if  this  were  not 
true,  it  is  far  better  that  human  Justice  {should 
fail,  and  the  guilty  be  left  to  the  infallible  Jus- 
tice of  Qod,  than  that  an  innocent  person 
should  have  his  life  destroyed,  or  be  subjected 
to  lastin|^  torture  and  ignominy,  by  reason  of 
the  admission  by  a  court  of  Justice  of  an  in- 
competent and  wholly  irresponsible  witness. 
It  has  been  held  "  the  effect  of  an  oath  on  the 
conscience  of  a  child  should  arise  from  religi- 
ous feelings  of  a  permanent  nature,  and  not 
merelv  from  instructions  confined  to  the  nat- 
ure of  an  oath  recently  communicated  to  her 
for  the  purpose  of  the  trial"  In  this  case  the 
trial  Judge  made  very  little  inquiry  into  the 


Its  testa  jlng  at  the  seooad  trial  of  the  same  case  If 
It  then  proves  itself  to  be  oompeteoU  Kelly  v. 
State,  75  Ala.  fSL 

And  It  Is  no  objection  that  the  Instruction  was 
received  after  the  last  adjournment  if  the  child  Is 
found  to  be  competent  at  the  time  she  is  oalied. 
Com.  V.  Lynes,  142  Mass.  677. 

Whether  or  not  the  judge  diould  Instruct  the 
child  himseir  Is  not  clear.  Such  a  course  has  been 
held  to  be  proper.  Jenner'sCaae,S  City  Hall  Beo. 
147;  Carter  v.  State,  68  AJa.  64,  86  Am.  Rep.  4. 

But  it  has  also  been  held  that  it  Is  not  error  for 
the  court  to  refuse  to  Instruct  in  such  matters. 
Jones  V.  People,  6  Park.  Crim.  Bep.  128. 

The  fact  that  the  chUd  la  to  be  put  under  oath  or 
affirmation  mustbe  brought  to  his  attention  so  as 
to  determine  whether  or  not  he  understands  the 
bearing  and  effect  of  the  proceeding.  Hughes  v. 
Detroit^  G.  H.  &  M.  B.  Co.  65  Mich,  la 

Bow  examined. 

The  evidence  cannot  be  permitted  to  be  obtained 
from  such  witnesses  by  monosyllabto  answers  to 
leading  questions.   Com.  v.  People,  90  111.  868b 

B&w  far  deeUion  revicvoable. 

In  some  jurisdictions  It  seems  there  can  be  no 
review. 

The  judgment  of  the  trial  court  as  to  the  sufll* 
ciency  of  the  proof  to  satisfy  the  court  of  the  abili- 
ty of  the  witness  to  understand  the  nature  of  an 
oath  and  of  the  possession  of  sufficient  Intelligence 
to  testify  in  the  case,  cannot  be  reviewed  by  the 
appellate  court.   Com.  v.  Mulllns,  2  Allen,  S86. 

The  competency  of  a  witness  as  to  age  depends 
upon  his  reason,  intelligence,  judgment,  capacity 
and  understanding,  which  are  all  matters  of  fact 
to  bo  left  to  the  discretion  of  the  judge  and  jury. 
State  V. Denis,  19  La.  Ann.  12a 

And  the  tendency  of  all  appellate  courts  Is 
towards  noninterference. 

The  appellate  court  will  not  Interfere  if  the  trial 
judge  concludes  that  the  child  Is  competent.,  in  the 
absence  of  a  clear  abuse  of  discretion.  Washburn 
V.  People,  10  Mich.  874;  State  v.  Levy,  28  Minn.  106, 
tS  Am.  Bep.  678;  State  v*  Scanlan,  68  Mo.  206;  State 
19L.R.A. 


V.  Doyle,  107  Mo.  86;  Buck  v.  People's  St.  B.  Elec- 
tric L.  &  P.  Co.  46  Mo.  App.  666;  State  v.  Jefferson* 
77  Mo.  188;  Bidenhour  y.  Kansas  Oty  Gable  B.  Ok 
108  Mo.  288:  Brown  v.  State,  2  Tex.  App.  116:  Brown 
T.  State,  6  Tex.  App.  287;  Burk  r.  State,  8  Tex.  Appw 
841;  State  v.  Edwarda,  79  N.  a  060;  State  v.  Manuel, 
64  N.  C.  601;  Smith  ▼.  Com.  86  Ya.  824;  Van  Pelt  ▼; 
Van  Pelt,  8  N.  J.  L.  202;  Anonymous,  8  N.  J.  L.  487. 

Where  the  statute  makes  a  child  who  does  not 
understand  the  nature  of  an  oath  Incompetent  the 
appellate  court  will  not  grant  a  new  trial  for  per- 
mitting a  child  to  testify  when  the  presiding  judge 
upon  examination  and  inspection  of  the  child  was 
satisfied  as  to  its  intelligence  to  understand  the 
nature  of  an  oath^  unless  there  was  groas  abuse  of 
discretion.   Johnson  v.  State,  61  Oa.  8& 

The  appellate  court  will  presume  in  favor  of  the 
action  of  the  trial  court  In  admitting  the  evidenoa. 
Blackweil  v.  State,  11  Ind.  186w 

Where  the  child  has  been  examined  to  teat  ita 
competency  and  pronounced  competent,  it  must 
be  a  very  flagrant  case  of  error  to  authorise  the 
appellate  court  to  reverse  on  that  ground.  Peter- 
aon  V.  State,  47  Ga.  624. 

It  is  not  reversible  error  to  admit  the  evidence  of 
a  boy  twelve  years  old  who  appears  to  have  the 
understanding  and  Intelligence  common  to  that 
age.   State  v.Severson,  78  Iowa,  664. 

But  the  principal  case  Is  in  line  with  the  authori- 
ties so  far  as  It  reverses  for  plain  error. 

If  a  witness  is  admitted  whose  examination 
shows  such  a  lack  of  intelligence  as  to  make  her 
clearly  incompetent  the  appellate  court  will  re- 
yerse.    Williams  v.  State,  12  Tex.  App.  127. 

In  Johnson  v.  State,  76  Oa.  76,  judgment  was  ra- 
yeraed  for  permitting  a  child  six  years  old  to  testi- 
fy where  after  examination  it  did  not  appear  that 
she  sufficiently  understood  the  obligations  of  an 
oath  or  the  punishment  the  law  Imposed  upon  Ita 
violation,  or  that  She  had  any  oonoeptioii  of  the 
future. 

To  enable  the  appellate  court  to  review  the  ad* 
miaston  of  a  witn«»s  all  the  pertinent  teetimoiiy 
given  by  him  upon  which  the  decision  waa  founded 
muatbehithereoocd.   State  v.  Jaokaon,  •  Or.  46ai, 
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competency  of  the  witness,  but  ratber  avoided 
it,  and  tbere  is  notbinff  in  ber  answers,  or  in 
(be  questions  propounded  by  bim,  tbat  sbows 
she  bad  any  religious  feelinffs  of  any  charac- 
ter; much  less,  religious  feelings  of  a  perma- 
nent nature.  To  a  question  propounded  by 
him,  "  Is  it  bad  to  tell  stories?  "  she  answers, 
•'Yes,  ma'sm."  A  babe  who  could  just  ar- 
ticulate could  make  the  same  answer  without 
meaning  anything.  To  the  question,  ''What 
becomes  of  little  girls  that  tell  stories?"  she 
answers,  "The  bad  roan  gets  them."  And,  as 
to  what  the  court  does  with  them,  she  answers, 
"Puts  them  in  jail."  These  were  apparently 
from  previous  instructions  for  the  purpose  of 
the  trial,  and,  so  far  as  the  context  discloses, 
merely  mechanical  on  the  part  of  the  child, 
and  reveal  no  religious  feelings  of  a  permanent 
nature.  The  judge  appears  to  have  purposely 
avoided  any  reference  to  a  future  state,  or  of 
God,  or  any  other  question  tbat  would  make 
koown  the  religious  sentiment  or  feeling  of  the 
child,  if  she  had  any.  And  on  the  witness 
stand,  in  answer  to  the  question  if  her  mother 
had  ever  taught  her  anythine  about  €rod  or 
Christ,  she  replies,  "No,"  and  says,  further, 
that  she  knows  nothing  about  God,  except  that 
he  makps  babies,  and  throws  them  down  to 
the  doctors, — a  falsehood  that  had  evidently 
been  tauffht  her,  as  her  only  light  on  the  exist- 
ence of  her  Creator.  Now  in  these,  as  in  all 
her  answers,  she  simply  gives  vent  to  her  child- 
ish prattle,  and  such  things  as  have  been  told 
her  to  say.    From  none  of  her  answers  can 


her  religious  or  moral  accountability  for  false- 
hood be  gathered.  She  knows  nothing  about 
God,  nothing  about  Christ,  has  had  no  religious 
training  or  mstruction,  is  only  five  years  of 
age,  has  never  been  to  school,  cannot  read, 
does  not  know  the  letters  of  the  alphabet,  and 
seems  to  have  been  greatly  neglected  by  her 
parents,  who  are  from  the  humbler  walks  of 
life.  And  the  prosecution,  by  failing  to  ask 
her  questions  concerning  the  distinguishing 
element  of  the  crime  charged,  admit  her  in- 
competency to  testify  concerning  the  same. 
They  certainly  recognized  her  incapacity  to 
answer  such  questions,  and  for  the  same  reason 
she  was  not  a  competent  subject  for  a  rigid 
cross-examination.  Unless  we  throw  open  ibe 
doors  to  any  child,  however  young,  that  can 
talk  and  answer  questions  of  simple  form,  and 
leading,  and  assume  that  every  child,  from 
birth,  knows  the  sanctity  of  an  oath,  we  must 
draw  the  line  of  incompetency  somewhere,  and 
that  line,  as  indicated  by  the  wisdom  of  many 
decisions  founded  upon  reason  and  justice,  is 
that,  where  a  child  is  of  such  tender  years  and 
feeble  intelligence  as  to  have  no  conception  of 
the  religious  or  moral  significance  of  an  oath, 
it  is  not  competent  to  testify. 

Applying  that  rule  to  this  case,  there  is  no 
doubt  that  the  trial  court  erred,  to  the  preju- 
dice of  the  accused,  in  allowing  the  testimony 
of  Garnet  L.  Pool  to  go  to  the  jury.  For  thu 
error  tlie  judgment  of  the  circuit  court  m  re- 
versed, the  verdict  of  the  jury  set  aside,  and  a 
new  trial  awarded. 
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George  M.  MOREY  and  wife 

V, 

Jeannle  P.  HOYT  et  al. .  Exrs.,  etc.,  of  George 
A.  Hoyt,  Deceased,  Appts, 


(... Oonn.. 


1.  An  attachment  on  flztnrea  by  the 
creditor  of  a  tenant  la  defeated  when 
the  lease  is  terminated  by  lawful  re-entry  before 
a  sale  In  the  attachment  suit  or  removal  of  the 
property,  unless  there  is  a  special  agreement  or 
special  circumstances  which  entitle  the  tenant  to 
remove  the  fixtures  after  his  term  has  expired. 

S.  Proof  beyond  a  doubt  is  not  necessary  hi 
a  dvll  action. 

8.  The  burden  of  proof  aa  to  the  inten- 
tion to  a'^n^T  flzturea  or  as  to  their  adapta- 
bility and  use  does  not  rest  on  the  defendant,  in 
a  suit  against  the  lessor  by  attaching  credltoTB  of 
the  tenant. 

4*  The  fiiilcire  to  continae  an  attach- 
ment anit  as  required  by  statute  does  not  defeat 
the  Jurisdiction  of  the  court  which  has  been  law- 
fully acquired  over  the  plainUfb  and  the  property 
attached. 

5.  Itianotneoeaaary  tothevaUdity  of 
an  attachment  on  fixtures  which  the  oflScer 


takes  into  his  pofeeseion  and  over  which  be  pnti 
a  keeper  that  the  property  should  be  removed  or 
reason  given  in  the  return  why  it  was  not  moved. 
6*  lieaTin^tothejnrytheconatmction 
of  a  record  is  liarmless  if  they  find  what  the 
court  should  have  directed  them  to  find. 

7.  Oralevidenceof  anadmiaaionof  the 
contenta  of  a  writing^  is  not  incompetent  on 
the  ground  tliat  it  is  secondary  evidence. 

8*   Evidence  of  the  value  of  new  artielea 

of  a  similar  kind  is  admissible  to  show  the  value 
of  articles  converted  which  were  substantially 
new. 
9«  Fiztiirea  which  a  tenant  haa  the  ri^ht 
to  remove  may  be  levied  on  under  an  attach- 
ment as  personal  property. 

10.  Intereat  on  the  value  of  artidea  dur- 
ing the  time  of  their  detention  is  an  element  of 
damage  for  conversion  where  they  were  subse- 
quently returned  and  had  no  value  for  use. 

11.  Intention  ia  the  pre-eminent  ele* 
ment  in  determining  whether  or  not  an  article 
is  a  fixture,  as  between  the  landlord  and  tenant. 

(March  S,  1898.) 

APPEAL  by  defendants  from  a  judsment  of 
the  Superior  Court  for  Fairfield  County  in 


Nora.— The  rule  that  a  tenant  must  remove  his 
trade  fixtures  if  at  aU  before  his  tenancy  expires 
has  a  peculiar  application  in  the  above  case  to  de- 
feat the  riaht  of  an  attaching  creditor  of  the  ten- 
ant. 
19L.  a  A« 


For  efficacy  of  a  chattel  mortgage  on  fixtures, 
see  note  to  Tlbbetts  v.  Home  (N.  H.)  15  L.  B.  A.  66. 

For  effect  of  agreement  to  prevent  fixtures  from 
becoming  part  of  the  real  property,  see  note  to 
Mulr  V.  Jones  (Or.)  amte^  44L 
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fayor  of  plaiotiffs  in  an  action  brought  to  re- 
cover damages  for  the  alleged  wrongful  oon- 
version  of  certain  personal  property.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Olmstead,  Nathaniel 
R.  Hart  and  John  E.  Keeler»  for  appel- 
lants: 

The  HoUingshead  record  shows  an  entire 
failure  of  appearance,  no  service,  and  a  Judg- 
ment rendered  within  two  months  from  the 
date  of  the  writ. 

The  law  in  such  cfises  directs  a  continuance 
for  three  months  from  the  return  day,  the  first 
Tuesday  of  April.  1882  (April  4,  1882,)  and 
until  the  expiration  of  the  three  months  the 
court  had  not  acquired  jurisdiction  to  grant  a 
default. 

8ar\ford  v.  Pond,  87  Conn.  5M. 

The  judgment  of  a  superior  court  can  be 
collaterally  attacked  for  want  of  Jurisdiction 
whenever  the  same  is  shown  by  the  record,  and 
the  Judgment  in  such  cases  is  an  absolute  nul- 
lity. 

Coit  v.  Haten,  80  Conn.  190,  79  Am.  Dec. 
244;  Hahn  y.  Kelly,  34  Cal.  891.  94  Am.  Dec. 
742;  1  Black,  Judgm.  J§  246,  278,  noU  186; 
Frankel  v.  ScitierJUld  (Del.)  May  1,  1890. 

If  the  Judgment  is  void  the  execution  issued 
on  the  Judgment  is  void. 

Damdson  v.  Murphy,  18  Conn.  219,  citing 
Cdt  V.  Eves,  12  Conn.  257. 

A  general  finding  or  recital  in  a  Judgment  or 
order  of  a  court  of  record  of  doe  service  of 
process  or  notice,  is  limited  by  and  restrict^ 
to  the  process  or  notice  if  any  there  be,  actually 
found  in  the  record;  and  the  validity  of  the 
judgment  or  order  will  depend  on  tne  suffi- 
ciency of  such  process  or  notice  and  the  service 
thereof. 

12  Am.  &  Eng.  Encyclop.  Law,  p.  148,  note 
1;  MickelY.  Hicks,  19  Kan.  678,  27  Am.  Rep. 
161;  Crow  y.  Meyersieck,  88  Mo.  411. 

A  general  recital  that  the  defendants  were 
served  is  rebutted  if  the  record  of  the  service 
shows  that  one  was  not. 

(Joan  V.  GknD,  88  Ind.  417;  Hawkins  y.  Hato- 
kin»,  28  Ind.  66. 

The  power  of  taking  property  by  attachment 
.  .  .  is  an  extraordinary  power  given  by 
statute  against  common  riffht;  and  no  title  can 
be  acquired  by  its  exercise  except  by  strict 
compliance  with  the  terms  of  the  statute. 

Sanford  v.  Fond,  87  Conn.  690. 

The  Judgment  in  HoUings/tead  y.  HoUings- 
head Co.,  even  if  it  could  be  otherwise  held  to 
be  a  valid  judgment  in  rem,  would  be  good 
only  against  such  articles  as  were  legally  at- 
tached at  the  beginning  of  thf:  siction  and  con- 
tinued under  the  lien  of  suc^.  j;ttachment  at 
the  time  of  judgment. 

Pennoyer  y.  Neff,  95  U.  8.  72«.  24  L.  ed.  570. 

The  court  tells  the  jury  that  when  the  owner 
of  a  chattel  or  article  of  personal  property  at- 
taches, or  annexes  that  article  or  chattel  to  real 
estate,  the  intention  of  that  owner  of  the  chat- 
tel in  so  doing  is  of  superlative  importance  in 
determining  whether  or  not  that  article  or 
chattel  by  buch  annexation  has  been  changed 
into  real  estate  or  in  other  words  has  become  a 
fixture. 

In  Capen  y.  Peekham,  86  Conn.  98.  the  court 
says:  "  It  is  essential  to  constitute  a  fixture 
that  an  article  should  not  only  be  annexed  to 
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the  freehold,  but  that  It  should  clearly  appear 
from  an  inspection  of  the  property  itself;  taking 
into  consideration  the  character  of  the  annex- 
ation the  nature  and  the  adaptation  of  the  ar- 
ticle annexed,  to  the  uses  and  purposes  to  which 
that  part  of  the  building  was  appropriated  at 
the  time  the  annexation  was  made,  and  the  re- 
lation of  the  party  making  it  to  the  property 
in  question,  that  a  permanent  accession  to  the 
freehold  was  intended  to  be  made  by  the  an- 
nexation of  the  article. " 

See  also  Swift  v.  Thompson,  9  Conn.  63,  21 
Am.  Dec.  718;  Teaff  v.  Hetoitt,  1  Ohio  St  580, 
59  Am.  Deo.  684;  Ottumwa  Woolen  Mill  Oo,  v. 
Hawley,  44  Iowa,  64.  24  Am.  Rep.  719;  Patter 
y.  Crtmwell,  40  N.  Y.  296,  100  Am.  Dec.  485. 

In  this  case  there  was  annexation  in  a  per- 
manent manner^so  that  the  articles  oouid  not 
be  taken  out  without  disturbance  of  the  soil 
and  injury  to  the  brick  work,  and  injury  to  the 
boiler  and  engine  themselves;  perfect  adapta- 
tion to  the  use  to  which  the  building  was  d^ 
voted— motive  power  of  a  factory  in  substitu- 
tion of  motive  power  taken  out— by  a  party 
who  had  at  the  time  an  option  to  purchase  the 
factory. 

All  these  facts  indicate  an  intention  to  noade 
it  a  permanent  annexation. 

(a.)  Right  to  purchase. 

it  is  said  in  Cooley  on  TorU.  p.  429.  that 
'*one  in  possession  under  executory  contract 
of  purchase  is  presumed  to  expect  to  complete 
the  purchase,  and  whatever  he  attaches  to  Uie 
freehold  he  intends  shall  be  a  part  of  it." 

It  is  well  settled  that  erections  made  by  one 
occupying  land  under  a  bond  for  a  deed  axe  to 
be  regarded  as  real  estate,  and  are  not  remov- 
able by  the  occupant  as  personal  property. 

Hemenway  y.  Cutler,  51  Me.  407;  Eing  ▼• 
Johnson,  7  Gray,  289. 

(b.)  Adaptation. 

In  the  case  of  Elwes  v.  Maw,  8  East.  88,  Lord 
EUenborough  after  conunenting  on  the  case  of 
Lawton  v.  Salmon,  1 H.  61.  259,  which  was  the 
case  of  salt  pans,  says:  "The  owner  erected 
them  for  the  benefit  of  the  inheritance." 

(c.)  In  substitution  for  landlord's  motive 
power. 

Where  fixtures  may  be  removed  and  are 
taken  down,  the  tenant  is  liable  to  repair  any 
injury  the  premises  may  sustain  bv  the  act  of 
removal;  and  where  a  fixture  has  oeen  put  up 
in  substitution  for  an  article  which  was  attached 
to  the  premises  at  the  time  of  the  demise,  the 
tenant  on  taking  down  his  own  fixture,  is  bound 
to  restore  the  former  or  to  replace  it  by  another 
erection  of  a  similar  description. 

Taylor.  Land.  &  T.  §  850;  Foley  v.  Adden- 
brooke,  18  Mees.  &  W.  197;  Be  Stevens,  2  Low. 
Dec.  496;  Wood,  Land.  &  T.  p.  909.  §  588; 
Amos  &  Ferard.  Fixtures,  86. 

The  universal  rule  in  civil  cases  is  that  facta 
must  be  found  on  a  fair  preponderance  of  evi- 
dence. 

Beach  y.  Clark,  61  Conn.  200;  Mead  y. 
Husted,  52  Conn.  58,  52  Am.  Rep.  554. 

There  is  no  presumption  that  such  articles 
are  personal  estate. 

Swifl  V.  Thompson,  9  Conn.  68, 21  Am.  Dea 
718;  Baldwin  v.  WaUcer,  21  Conn.  184. 

Until  severance  such  removable  fixtures  are 
a  part  of  the  realty. 

Taylor,  Land.  &  T.  8th  ed.  §§  550-552,  note 
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t;  t  Smltb,  Lead.  Cas.  6th  Am.  ed.  275; 
Guthrie  y.  Jone$^  108  Mass.  196. 

In  all  cases  wbere  the  thiog  is  so  affixed  to 
tbe  freehold  that  it  cannot  be  removed  without 
injury,  it  cannot  be  levied  upon  as  the  property 
of  the  tenant  until  it  is  severed. 

Wood,  Land.  &  T.  p.  892,  §  528,  note,  citing 
Pmberton  v.  King,  18  N.  C.  876;  Ourtu  v. 
Riddte,  7  Allen,  185;  Baldwin  v.  Breed,  16 
Conn.  66. 

Whether  the  engine,  boiler,  heater,  pump, 
pulley  and  belt  were  removable  as  trade  fixtures 
or  by  the  agreement  of  the  landlord,  the  re- 
moval must  be  while  the  tenant  is  in  possession. 

Taylor,  Land.  A  T.  ^  561. 

The  right  of  removal  is  determined  by  for- 
feiture and  re-entry. 

WlUptty  T.  Dewey,  8  Cal.  86;  Fagh  v.  Arton, 
L.  R  8  £q.  626;  Datie  v.  Moee,  88  Pa.  846. 

As  to  the  engine,  boiler,  pump,  steam  heater 
and  oonnectioDS,  even  considerea  as  removable, 
by  the  debtor,  the  attaching  officer  acquired 
no  larger  or  greater  rights  to  them  than  had  the 
tenant  debtor. 

The  situation  was  similar  to  a  case  of  goods 
attached  where  the  vendor  has  tbe  right  of 
stoppage  in  traneitu,  and  the  right  is  exercised 
while  the  attachment  is  pending,  the  attach- 
ment is  defeated. 

Drake,  Attachm.  §  245;  CkOahan  v.  Babcoek, 
21  Ohio  St  281;  Inelre  v.  Lane,  57  N.  H.  454; 
aBrien  v.  J^arru,  16  Md.  129,  77  Am.  Dec. 
284. 

The  court  erred  "in  permitting  the  witness 
to  testifylas  to  the  contents  of  the  Tetter  claimed 
to  have  been  written  by  Mr.  George  A.  Hoyt, 
without  showing  that  said  letter  could  not  be 
found  and  produced." 

Johnston  Harveeter  Co.  v.  Bartley,  94  Ind. 
181;  Mather  v.  Ooddard,  7  Conn.  806;  8taUy, 
Be  Wolf,  8  Conn.  100,  20  Am.  Dec.  90;  KeUey 
V.  Hammer,  18  Conn.  816;  Fitch  v.  Bofrue,  19 
Conn.  290;  White  v.  Brown,  19  Conn.  583;  El- 
weU  V.  Mersick,  50  Conn.  275;  Durgin  v.  Dan* 
ville,  47  Vt.  95. 

In  charging  that  interest  on  the  value  of  these 
articles  claimed  to  have  been  detained  and  sub- 
sequently restored  was  an  element  of  damage 
in  addition  to  their  depreciation  there  was  error. 

8  Suth.  Damages,  p.  530;  Ewing  ▼.  Blount, 
20  Ala.  696. 

The  value  of  the  use  during  detention  is  the 
rule  of  damage. 

BvtUr  V.  Mehrling,  16  HI.  488;  Harty.  Blake, 
81  Mich.  278;  Luce  v.  Hoieington,  56  Vt.  487. 

In  trover,  where  the  goods  have  been  un- 
conditionallf  received  by  the  plaintiff,  he  is 
entitled  to  damages  for  the  difiPerenoe  in  value 
at  rime  of  conversion  and  time  of  return. 

Bank  v.  Bank,  5  Pa.  211;  Lueae  v.  Trum- 
buU,  16  Gray,  806;  Ourtie  v.  Ward,  20  Conn. 
206. 

Mestre.  G.  Stoddard  and  G.  W.  Wheel- 
•r  for  appellees. 

TorraAce. «/.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
tbe  wrongful  conversion  and  detention  of 
personal  property.  It  was  ori  ^inal  ly  brought 
against  George  A.  Hoyt,  but  during  its  pend- 
ency he  died,  and  his  executors  entered  to 
defend.  From  the  record  it  appears  that 
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Hoyt  leased  certain  land  in  Stamford  in  this 
state,  with  buildings  and  machinery  thereon, 
to  a  New  York  corporation  for  the  term  of 
five  years  from  May  1,  1881.  This  was  done 
by  a  written  lease  in  the  ordinary  form, 
executed  by  both  parties,  and  dated  the  19th 
day  of  January,  1881.  The  rent  was  made 
payable  quarterly.  If  it  remained  unpaid 
three  days  after  it  became  due  the  lease  'was 
to  expire  and  terminate,  and  the  lessor  might 
at  any  time  thereafter  ''reenter  said  prem- 
ises, and  the  same  have  and  possess  as  of  his 
former  estate ;  and  without  such  re-entry  may 
recover  possession  thereof  in  tbe  manner  pre- 
scribed by  the  statute  relating  to  summary 
process."  It  contained  the  usual  waiver  on 
the  part  of  the  tenant  of  demand  for  rent,  re- 
entry for  condition  broken,  and  of  notice  to 
quit.  It  also  gave  the  corporation  the  priv- 
ilege of  buying  the  property  leased  within 
three  years  from  May  1,  1881,  for  $10,000,  and 
the  use  of  the  premises,  free  of  charge,  for 
the  purpose  of  repairs,  until  May  1,  1881. 
Soon  after  the  execution  of  the  lease,  tiie  cor- 
poration entered  into  possession  of  the  prem- 
ises, and  began  to  make  repairs  and  altera* 
tions.  It  removed  the  boiler,  steam  engine, 
and  pump  which  were  then  in  the  building 
on  the  premises,  and  put  therein  a  new  en- 
gine, boiler,  pump,  and  heater  of  much 
greater  power  than  the  engine,  boiler,  and 
pump  removed.  It  continued  in  possession 
of  said  premises,  carrying  on  business,  until 
the  spring  of  1882,  when  it  was  put  out  of 
such  posssesion  as  hereinafter  stated. 

On  the  20th  of  March,  1882,  all  the  prop- 
erty of  said  New  York  corporation  situated 
on  said  leased  premises,  including  tools  and 
material  of  all  kinds,  was  attached  in  a  suit 
against  it  by  one  William  B.  Hollingshead, 
of  said  Stamford,  brought  to  tbe  superior 
court  for  Fairfield  county.  On  the  18th  of 
May,  1882,  Hollingshead  recovered  judgment 
in  said  suit  for  a  large  sum.  Under  the  ex- 
ecution issued  on  this  judgment,  the  attaclied 
property  was  sold  to  the  plaintiffs  June  16, 
1882.  in  the  meantime  tlie  rent  due  under 
the  lease  on  the  1st  of  February,  1882,  re- 
mained unpaid,  and  for  this  cause  Hoyt,  in 
April,  1882,  brouc'ht  an  action  of  summary 
process  against  his  tenant,  and  bad  a  copy 
of  said  process  left  in  service  with  the  attach- 
ing officer.  On  the  loth  oi  April,  1882,  Hoyt 
was  put  into  possession  of  the  leased  premises 
under  an  execution  in  the  summary  process 
action.  Before  the  trial  court  in  the  caseTat 
bar,  the  main  dispute  between  the  parties 
was  upon  the  question  whether  the  engine, 
boiler,  and  other  fixed  machinery  put  into 
and  used  upon  the  leased  premises  by  the 
tenant,  were  at  the  time  of  the  execution  sale 
in  June,  1882,  personal  property  of  the  ten- 
ant, or  a  part  or  the  realty,  and  so  the  prop- 
erty of  Hoyt.  A  great  number  and  variety 
of  errors  are  assigned  in  the  reasons  of  ap- 
peal, but,  as  the  view  we  take  of  one  of 
them  renders  it  necessary  to  grant  a  new 
trial,  the  others  will  be  considered  very 
briefly,  if  at  all. 

The  error  referred  to  is  in  the  charge  of  the 
court  with  regard  to  the  effect  of  the  proceed- 
ings in  summary  process.  From  the  evidence 
in  the  case,  in  one  aspect  of  it,  the  defend- 
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ants  claimed,  in  substance,  to  the  jury  that 
the  things  included  in  said  fixed  machinery 
were  at  most  removable  fixtures,  which,  if 
they  could  be  removed  at  all,  could  be"^  re- 
moved only  during  the  term  of  the  lease; 
that  the  term  expired  by  forfeiture  in  April, 
1882 ;  that  the  tenant  had  been  put  out  of  and 
Hoyt  put  into  possession  of  the  leased  prem- 
ises on  the  15th  of  that  month;  that  there 
was  no  special  agreement  between  Hoyt  and 
his  tenant  in  regard  to  this  matter,  or  any 
special  circumstances  which  took  the  case 
out  of  the  ordinary  rule;  and  claimed  as 
matter  of  law  that  the  tenants'  rights  to  the 
fixtures  ended  on  the  15th  of  April,  and  so 
likewise  did  the  rights  of  the  attaching  cred- 
itor. They  asked  the  court  to  charge  in  ac- 
cordance with  these  claims.  The  court,  in 
substance,  charged  that  if  Hoyt  had  notice 
of  the  attachment,  actual  or  constructive,  the 
attachment  continued  valid  as  against  him, 
notwithstanding  the  forfeiture  and  re-entry. 
In  80  charging  we  think  the  court  erred. 
However  much  doubt  and  uncertainty  there 
may  be  in  the  law  pertaining  to  ** fixtures." 
there  are  certain  general  principles  which 
have  been  fairly  well  established.  One  of 
these  is  the  general  rule  that,  in  the  absence 
of  special  agreement,  a  tenant  under  a  lease 
for  a  specific  term  must  ordinarily  remove 
his  fixtures  during  the  term,  or  at  furthest 
during  the  time  he  remains  in  possession  of 
the  leased  premises  under  a  right  to  still 
cousider  himself  a  tenant.  If  he  fails  to  do 
so,  his  right  to  remove  them  is  ordinarily 
gone.  Tills  has  been  the  law  both  in  Eng- 
land and  in  this  country  generally,  from  a 
very  early  period.  We  cite  without  quota- 
tion or  comment  a  few  of  the  many  cases  rec- 
ognizing this  rule:  Leader  v.  Bomewood,  5 
C.  B.  N.  8.  546;  Ixmghran  t.  Bobb,  45  N. 
Y.  798,  6  Am.  Rep.  178;  Carlin  v.  mtter, 
68  Md.  478 ;  Dingley  v.  Buffum,  57  Me.  881 ; 
Torrey  v.  Burnett,  88  N.  J.  L.  457,  20  Am. 
Hep.  421 ;  Toungblood  v.  Eubank,  68  Ga.  680 ; 
m^ick  V.  Stober,  11  Ohio  St.  482 ;  Beers  v. 
St.  John,  16  Conn.  822;  Burk  v.  Sollis,  98 
Mass.  55. 

Another  general  rule,  quite  well  estab> 
lished,  is  this:  Where  the  term  is  surren- 
dered, or  is  put  an  end  to  by  the  lessor  under 
a  forfeiture  clause,  for  some  act  or  omission 
of  the  tenant,  and  he  is  put  out  of  and  the 
lessor  is  put  into  possession,  the  right  of  the 
tenant  to  remove  his  fixtures,  in  the  absence 
of  special  agreement  or  special  circumstances 
affecting  his  right  to  remove,  is  gone  as  ef> 
factually  as  if  the  term  had  expired  bv  lapse 
of  time.  Pugh  v.  Art&n,  L.  K.  8  Eq.  626 ; 
Weeton  v.  WoodMck,  7  Mees.  &  W.  14 ;  Bavi% 
V.  M<m,  88  Pa.  346;  WMpley  v.  Deviey,  8 
Cal.  86 ;  Kutter  v.  SmitK  69  U.  8.  2  Wall. 
491,  17  L.  ed.  880.  And  see  the  cases  cited 
herein  subsequently  in  support  of  the  next 
point. 

Furthermore,  as  a  general  rule,  the  creditor 
who  attaches  or  levies  upon  removable  fixt- 
ures as  such,  or  the  vendee  or  mortgagee  of 
removable  fixtures  as  such,  must  remove  them 
from  the  premises  while  the  tenant's  right  to 
remove  them  exists.  In  other  words,  the 
creditor,  vendee,  or  mortgagee,  in  the  cases 
supposed,  acquire  no  greater  rights  in  this 
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respect  than  the  tenant  under  whom  they 
claim.  If,  pending  the  attachment  or  levy, 
or  before  the  fixtures  are  severed  and  removed 
by  the  vendee  or  mortgagee,  the  rights  of  the 
tenant  in  and  to  the  fixtures  cease,  then,  as 
a  general  rule,  the  rights  of  those  claimine 
under  him  also  cease.  This  rule  has  been 
applied  and  recognized  in  numerous  cases, 
and  during  the  evolution  and  in  the  present 
condition  of  the  law  concerning  "fixtures" 
seems  to  have  been,  and  still  seems  to  be  nec- 
essary and  reasonable.  There  are  exceptions 
to  these  rules,  or  seeming  exceptions,  which 
we  will  briefly  consider  later  on.  In  Eng. 
land  the  above  rule  seems  to  be  well  estab- 
lished. In  MinehaU  v.  Uayd.  2  Mees.  &  W. 
450,  the  tenancy  had  been  determined  by  a 
re-entry  of  the  landlord  for  a  forfeiture,  and 
the  question  as  to  the  title  to  certain  remov- 
able'fixtures  arose  between  trustees  of  the 
tenant  and  the  sheriff,  who  had  taken  and 
removed  the  fixtures  on  execution  against  the 
tenant.  The  court,  in  speaking  of  the  right 
of  the  trustees,  says:  "They  had  only  the 
same  right  of  removal  as  the  tenant,  which 
certainly  ceased  in  June,  1829,  when  the 
tenancy  was  determined."  In  Weeton  v. 
Wbodcocky  7  Mees.  A  W.  14,  a  lessee  erected 
during  the  term  a  steam  boiler  on  the  prem- 
ises, and  subsequently  became  bankrupt. 
His  assignees  then  entered  and  took  poshes- 
sion,  after  which  the  lessor  entered  for  a  for- 
feiture. Afterwards  the  assij^nees  who  con- 
tinued in  possession  removed  and  sold  the 
boiler.  The  court  held  them  liable  to  the 
lessor  for  the  value  of  the  boiler,  and  uses 
this  language:  "The  rule  to  be  collected 
from  the  several  cases  decided  on  this  subject 
seems  to  be  this :  that  the  tenant's  right  to 
remove  fixtures  continues  during  his  orig- 
inal term,  and  during  such  further  period  of 
possession  by  him  as  he  holds  the  premises 
under  a  ri^ht  to  still  consider  himself  as  ten- 
ant. In  the  present  case  this  boiler  was  re- 
moved after  the  entry  for  a  forfeiture,  and  at 
a  time  after  the  assignees  had  ceased  to  have 
any  right  to  consider  themselves  as  tenants. " 
To  the  same  effect  is  the  case  of  Pugh  v. 
Arton,  L.  R.  8  Eq.  626,  decided  in  1869. 
In  this  country  the  rule  seems  to  be  equally 
well  established.  In  Oaffield  v.  Hapgood^  17 
Pick.  192,  28  Am.  Dec.  290,  the  title  to  a 
removable  fixture  was  in  dispute  between  the 
lessor  and  the  vendee  of  the  tenant,  who 
bought  while  the  tenant  was  in  possession, 
but  did  not  remove  it  during  the  tenancy. 
The  court  held  that  the  tenant  could  not  re- 
move the  fixture  after  the  expiration  of  his 
tenancy,  and  that  "the  vendee  could  not  be 
in  any  better  situation  than  the  tenant  was. " 
In  TdSbot  v.  Whipple,  14  Allen,  182,  the  ques- 
tion arose  between  the  lessor  and  a  mortgagee 
of  the  tenant.  During  the  term  the  tenant 
mortgaged  a  removable  fixture,  consisting  of 
a  large  dryhouse,  and  heavy  machinery  there- 
in, to  secure  a  debt  of  $1,200.  He  subse- 
quently abandoned  the  premises,  and  the 
lessor  then  entered  and  resumed  possession. 
Shortly  after  this  the  mortgagee  attempted 
to  take  the  fixtures,  but  the  court  held  that 
he  was  too  late.  The  court  says:  "The 
building  and  machine  are  to  be  regarded,  not 
as  movable  chattels,  such  as  the  tenant  might 
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haTe  removed  within  a  reaaoDable  time  after 
the  expiration  of  bis  tenancy,  but  as  belong- 
ing to  that  class  of  fixtures  which,  if  removed 
«t  all,  must  be  removed  by  the  tenant  from 
the  realty  during  the  term  demised,  or,  if 
suffered  to  remain  annexed  thereto  after  the 
expiration  of  the  tenancy,  belong  to  the  land- 
lord as  part  of  the  freehold.  It  is  hardly 
necessary  to  add  that  the  plaintiffs  can  claim 
no  better  title  to  the  property  in  controversy 
than  that  which  was  vested  in  the  tenant  un- 
der whom  they  claim  as  mortgagees.  When 
the  mortgage  was  made,  the  building  and 
machine  were  fixtures  annexed  to  the  realty 
of  the  defendant  bv  his  tenant,  and  which 
the  defendant  then  Lad  an  inchoate  right  to 
claim  as  part  of  the  freehold,  if  not  reason- 
ably disannexed  before  the  term  was  ended. " 
In  Burk  v.  Hollis,  98  Mass.  55,  and  Cooper  v. 
Johnson^  148  Mass.  108,  the  same  doctrine 
seems  to  be  recognized.  In  Thropp*a  App, ,  70 
Pa.  895,  tbe  question  arose  between  the  les- 
sor and  levying  creditors.  Pending  the  levy, 
of  which  the  lessor  had  no  notice,  the  ten- 
ants surrendered  possession  to  the  lessor,  who 
entered,  and  it  was  held  that  the  rights  of  the 
creditors  also  ceased  to  exist.  This  case  will 
be  referred  to  later  on,  but  upon  the  point 
now  under  consideration,  the  court  says: 
"The  sale  not  having  been  made  until  the 
termination  of  the  lease  by  surrender  of  the 
term,  the  right  to  remove  the  building  was 
gone  as  against  the  landlord. "  In  Donfuwald 
V.  Tumsr  Beal-Eatate  Co.,  44  Mo.  App.  850. 
the  facts  were  as  f ol  lows :  The  de f endan t  had 
leased  premises  to  one  Durgin,  who,  during 
his  tenancy,  had  placed  an  engine  and  boiler 
therein.  In  February,  1888,  Dursin  aban- 
doned the  premises,  and  in  May  following 
the  eneine  and  boiler  were  bought  by  the 
plaintiff  at  a  sheriff's  sale  upon  an  exeou- 
tion  against  Durgin.  The  court  says :  "  The 
right  to  levy  upon  and  sell  under  execution 
a  trade  fixture  belonging  to  the  tenant  must 
be  exercised  during  the  term  or  while  the 
tenant  remains  in  po^ession."  It  was  held 
that  plaintiff  had  no  title  to  the  fixtures.  In 
Friedlander  v.  Byder,  80  Neb.  785.  9  L.  R. 
A.  700,  the  facts  were  these :  A  tenant  dur- 
ing his  term  had  erected  a  removable  fixture. 
The  rent  beinff  unpaid,  the  landlord  brought 
an  action  to  determine  the  lease  and  recover 
possession.  On  the  4th  of  April,  1888,  the 
landlord  obtained  a  Judgment  of  restitution 
of  possession,  but  the  tenant  was  not  dispos- 
sessed, nor  the  landlord  put  into  possession, 
until  two  days  later.  Between  the  date  of 
the  Judgment  and  the  date  of  tbe  disposses- 
sion a  creditor  of  the  tenant  levied  an  execu- 
tion on  the  fixture.  In  reference  to  this  state 
of  facts,  the  court  says:  "Under  the  lease 
.  .  .  the  tenant  had  a  right,  before  the 
surrender  of  possession,  to  remove  any  im- 
provements made  by  him  which  are  included 
nnder  the  head  of  tenants'  fixtures,  but  the 
tenant  had  no  authority  after  the  termination 
of  his  tenancy ;  in  other  words,  the  tenant 
could  not  re-enter  to  remove  the  fixtures  after 
the  surrender  of  possession  to  the  landlord. 
In  the  case  at  bar  the  addition  constructed 
by  the  tenant  was  not  removed  before  the  ten- 
ant was  ousted  under  the  writ  of  restitution. 
It  is  true,  before  the  writ  of  restitution  was 
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served  the  execution  .  •  •  was  levied 
upon  the  addition,  but  we  fail  to  see  how 
that  could  affect  the  rights  of  the  plaintiff. 
These  creditors,  by  the  levy  of  their  execu- 
tion, obtained  no  greater  rights  in  the  prem- 
ises than  had  their  debtors,  the  Hewitts.  If 
the  Hewitts  had  no  right  to  enter  and  remove 
the  property  after  they  had  been  dispossessed, 
then  it  would  seem  clear  that  their  creditors 
had  no  such  right. " 

So  far  as  we  are  aware,  this  court  has  never 
had  occasion  to  consider  this  precise  question, 
and  in  view  of  this,  and  of  Its  practical  im- 
portance, we  have  felt  Justified  in  dwelling 
upon  it  at  some  length.  As  before  inti  mated, 
there  are  some  cases  which  seem  to  be,  and 
perhaps  are,  exceptions  to  one  or  more  of 
these  rules.  In  certain  cases  a  formal,  volun* 
tary  surrender  by  a  tenant  has  been  held  not 
to  affect  the  rights  of  third  parties  to  fixtures 
fairly  acquired  before  the  surrender.  Such 
surrender  is  treated  as  a  grant  taken  subject 
to  the  rights  of  third  parties.  Skepard  v. 
SpmUding,  4  Met.  416 ;  Doe  v.  Pyke,  5  Maule 
&  S.  146.  In  the  case  last  cited,  which  was 
the  surrender  of  a  life  estate,  the  court  said : 
''It  was  urged  that  such  a  surrender  would 
annihilate  all  interests  demised  under  that 
lease.  No  authority,  however,  which  goes 
the  length  of  that  position  was  adduced  and 
we  consider  it  as  clear  law  that,  though  a 
surrender  operates  between  tbe  parties  as  an 
extinguishment  of  the  interest  which  is  sur- 
rendered, it  does  not  so  operate  as  to  third 
persons  who  at  the  time  of  the  surrender  had 
rights  which  such  extinguishment  would  de* 
stroy,  and  that  as  to  them  the  surrender  oper« 
ates  only  as  a  grant  subject  to  their  right, 
and  the  interest  surrendered  still  lies  for  the 
preservation  of  their  continuance."  In  the 
case  of  London  d  W.  L.  d  D.  Cfo.  v.  Drake,  6 
C.  B.  N.  S.  798,  a  lessee  for  years  mortgaged 
tenant's  fixtures  and  afterwards  voluntarily 
surrendered  this  term  to  the  lessor.  It  was 
held  that  the  tenant  could  not  by  a  voluntary 
surrender  **  derogate  from  his  grant"  to  the 
mortgagee.  The  court  said :  **The  question 
is  whether  the  mortgagee's  right  to  sever  the 
fixtures  from  the  freehold  is  a  '  right  or  in- 
terest. '  .  •  .  and  we  are  of  opinion  it  is. 
Certainly  it  is  an  interest  of  a  peculiar  nat* 
ure,  in  many  respects  rather  partaking  of 
the  nature  of  a  chattel  than  of  an  interest  in 
real  estate.  But  we  think  it  is  so  far  con- 
nected with  the  land  that  it  may  be  considered 
a  right  or  interest  in  it,  which,  if  the  tenant 
grant  away,  he  will  not  be  allowed  to  defeat 
his  grant  by  a  subsequent  voluntary  act  of 
surrender."  In  1875,  in  the  case  of  Saint  v. 
Pilley,  L.  R.  10  Exch.  187,  the  same  doctrine 
was  recognized  and  applied.  It  may  well 
be  that  a  formal,  voluntary  surrender,  which 
is  in  effect  a  grant,  should  not  injuriously 
affect  the  rights  of  third  parties  previously 
and  fairly  acquired.  We  have  no  occasion 
here  to  approve  or  disapprove  of  that  doc* 
trine.  So,  too,  ordinarily,  these  rules  have 
no  application  to  a  case  where  the  property 
in  dispute  is  not  a  ''removable  fixture,^  but 
a  mere  chattel :  as  in  the  case  of  O'Donnell 
V.  Hitchcock,  118  Mass.  401,  where  a  creditor 
attaching  during  the  tenancy  was  allowed  to 
remove,  after  it  was  determined,  a  structure 
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which  was  held  to  he  a  **  mere  chattel. "  They 
have  usually  no  application  in  tenancies  at 
will,  as  is  siiown  in  the  case  of  Loty  ▼.  QoT' 
ham,  5  Pick.  487,  16  Am.  Dec.  417,  where 
the  court  holds  that  such  a  tenant  has  a  rea- 
sonable time  to  remove  his  fixtures  after  his 
tenancy  is  determined,  and  that  his  creditors 
attaching  before  such  termination  have  the 
same  right  of  removal.  They  have  no  ap- 
plication to  cases  where  the  ordinary  rights 
of  landlord  and  tenant  as  to  fixtures  or  their 
removal  have  been  varied  by  agreement.  **  It 
is  well  settled  that  landlord  and  tenant  may 
by  their  agreements  treat  as  personal  prop- 
erty improvements  which  would  otherwise 
be  part  of  the  realty,  and  thus  convert  them 
Into  personal  property  as  between  them- 
selves." Fitzgerald  v.  Anderi07i,  81  Wis. 
841.  In  Thropp*s  App. ,  supra,  the  court  in- 
timates that,  if  the  landlord  had  received 
notice  of  the  levy,  the  right  of  the  creditor 
would  not  have  been  affected  by  the  subse- 
quent voluntary  surrender.  It  held  that  the 
failure  to  give  notice  was  a  failure  to  pros- 
ecute the  levy  with  due  diligence.  We  have 
no  occasion  at  present  to  approve  or  disap- 
prove of  this  dictum. 

In  the  case  at  bar  the  court  below.  In  that 
part  of  its  charge  which  we  are  now  consid- 
ering, seems  to  have  acted  upon  the  dictum 
in  Thropp'8  App.,  althouirh  the  facts  were 
materially  different.  In  Thrapp*a  App,  there 
was  a  voluntary  surrender ;  in  the  case  at  bar 
the  tenant  was  dispossessed  in  an  adverse 
proceeding  in  which  the  attaching  officer,  as 
well  as  the  tenant,  had  lieen  cited  to  appear. 
Under  the  lease  and  statute  relating  to  sum- 
mary process  the  lessor  had  the  right  to  put 
an  end  to  the  term,  and  regain  possession  as 
he  did.  When  he  put  the  tenant  out,  the 
right  of  the  latter  to  remove  fixtures,  in  the 
absence  of  any  fecial  ag^reement,  and  in  the 
absence  of  any  special  circumstances  which 
might  be  held  to  vary  the  general  rule,  was 
gone,  and  the  right  of  the  creditors  to  do  so 
was  also  ^one.  It  is  difflctllt  to  see  how  the 
creditor,  in  such  circumstances,  could  have 
any  greater  right  than  the  tenant,  or  how  the 
attachment  with  or  without  notice  could  af- 
fect injuriously  the  rights  of  the  lessor  un- 
der the  lease  and  the  law.  The  defendants, 
as  the  record  shows,  in  one  aspect  of  the  case 
claimed  that  the  things  in  question  were  fixt- 
ures, which  the  tenant  could  remove,  if  at 
all,  only  during  the  term.  They  claimed 
that  there  were  no  special  circumstances 
which  prevented  the  tenant  or  the  officer  from 
removing  them  within  the  term  had  they 
chosen  to  do  so.  As  the  jury  might  have 
found  these  claims  to  be  true,  we  think  they 
should  have  been  instructed  that,  if  they  so 
found,  the  right  of  the  attaching  creditor 
was  at  an  end,  and  the  fixtures  belonged  to 
the  landlord.  The  tenant  certainly  could 
have  saved  his  rights  by  paying  the  rent, 
and  a  court  of  equity  could  have  aided  him 
perhaps  in  doing  so,  even  after  the  forfeiture. 
We  are  also  inclined  to  think  that  a  court 
of  equitjr  would  have  aided  the  attadiing 
creditor  m  like  manner.  However  this  may 
be,  nothing  of  the  kind  was  done  or  attempted 
to  be  done,  nor  was  any  attempt  made  by  any 
one  to  remove  the  fixtures  until  more  than 
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two  months  after  the  tenant  had  been  put 
out,  and  then  we  think  it  was  too  late.  For 
these  reasons  we  think  that  the  charge  wa» 
erroneous,  and  that  there  must  be  a  new  trial. 

What  is  said  in  this  opinion  upon  the  right 
of  a  tenant  or  his  creditor  to  remove  fixtule* 
is  limited  to  the  facts  as  they  appear  in  thi» 
special  aspect  of  the  case  which  we  have 
been  considering.  The  plaintiffs  claim  that 
a  special  agreement  in  thecase  at  bar  existed, 
which  varied  the  ordinary  rights  of  landlord 
and  tenant.  Of  the  case  in  that  aspect  we 
have  not  been  speaking.  The  defendants, 
in  tiielr  reasons  of  appeal,  also  insist  that 
the  court  below  in  effect  told  the  jury  that 
the  intention  of  the  lessee  in  annexing  the 
chattel  to  the  freehold  must  be  proved  beyond 
a  doubt,  and  that  the  burden  of  proof  upoi» 
this  point  and  upon  the  question  of  adapta- 
tion and  use  rested  upon  the  defendant.  The 
charge  is  fairly  susceptible  of  the  construc- 
tion here  put  upon  it  by  the  defendants,  and, 
so  construed,  we  think  It  clearly  erroneous 
upon  both  points. 

As  this  disposes  of  the  case  so  far  as  this 
court  is  concerned,  it  is  perhaps  unnecessary 
to  decide  any  other  Questions  raised  on  the 
record,  but  as  some  of  them  may  arise  again 
if  a  new  trial  is  had,  and  as  they  haye  been 
fully  argued,  we  haye  concluded  to  express 
our  views  briefly  upon  some  of  them.  Upon 
the  trial  below  the  plaintiffs  introduced  un- 
der objection  the  record,  execution,  and  offi- 
cer's return  thereon  in  the  HoUingshead  Case. 
The  defendants  asked  the  court  to  hold  and  to 
charge  the  jury  that  the  record  showed  on  it» 
face  tbat  the  Hollinffshead  judgment,  un- 
der which  plaintiffs  claimed  title,  was  void. 
The  court  refused  to  so  hold  or  charge.  Tho 
specific  claim  of  the  defendants  upon  this 
point  was  that,  because  the  superior  court  did 
not  continue  the  action  in  which  such  judg- 
ment was  rendered,  as  required  bv  statute,  it 
had  no  jurisdiction  to  render  said  judgment. 
We  think  this  claim  is  not  tenable.  We 
concede  that  the  judgment  of  a  court  of  gen- 
eral jurisdiction  may,  in  a  proper  case,  be 
collaterally  attacked  for  want  of  jurisdiction 
clearly  shown  by  its  own  record.  The  de- 
fendants claim  that  the  record  in  question 
shows  no  appearance  by  the  defendants,  and 
no  service  of  process,  save  only  by  attach- 
ment of  the  estate  of  a  nonresident,  and  hence 
no  Jurisdiction,  save  over  the  property  law- 
fully attached.  If,  for  the  purposes  of  the 
argument  only,  we  concede  this  also,  it  by 
no  means  follows  that  because  the  court  failed 
to  continue  the  action  it  lost  jurisdiction. 
The  court  certainly  had  jurisdiction  of  the 
plaintiffs  in  that  action ;  and,  assuming  for 
the  present  that  the  property  of  the  defendants 
therein  was  lawfully  attacned,  the  court  ac- 
quired jurisdiction  over  the  prooerty.  Con- 
fessedly the  court  had  jurisdiction  over  the 
questions  it  attempted  to  decide  in  that  suit. 
Clearly,  then,  to  begin  with,  the  court  had 
jurisdiction  over  the  plaintiffs,  over  the  prop- 
erty of  the  defendants,  and  over  the  questions 
in  'oontroyersy  in  such  a  proceeding,  to  en- 
able it  to  render  a  judgment  fcir  the  appro- 
priation of  that  property.  Basterly  y.  Good- 
toin,  85  Conn.  276,  95  Am.  Dec.  287 ;  1  Black, 
Judgm.  §  229.    How,  then,  does  the  record 
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•how  that  it  lost  JariBdlction?  By  its  fail- 
are  to  oontlnae  the  action,  say  the  defendants. 
We  cannot  assent  to  this.  The  statute  does, 
indeed,  require  a  continuance,  as  it  does  that 
a  bond  shall  be  taken  before  execution  in  such 
cases,  but  it  nowhere  expressly  or  by  neces- 
sary implication  says  the  consequence  of  non* 
compliance  shall  be  the  loss  of  Jurisdiction. 
The  provisions  referred  to  were  made  in  favor 
of  the  parties,  and  may  be  waived  if  they  see 
fit.  A  noncompliance  with  them  may  be  er- 
ror,  which  would  entitle  the  party  injured 
thereby  to  redress  of  some  kind  in  a  direct 
proceeding  for  that  purpose,  but  we  do  not 
think  it  deprives,  or  was  intended  to  de- 

Erive,  Uie  court  of  iurisdiction.  Had  the 
egislature  so  intended  it  would  have  said 
BO  plainly,  and  not  left  the  matter  to  doubt- 
ful inference.  At  most  the  omission  is  an 
irregularity  of  procedure. 

The  defendants  claim  tluit  the  case  of  San- 
ford  V.  Pond,  87  Conn.  588.  sustains  their 
claim,  and  it  seems  to  be  based  wholly  on 
certain  expressions  in  that  case.  This  court 
there  decided  that  Sanford,  who  laid  claim 
to  certain  personal  property  solely  by  virtue 
of  an  attachment,  had  not  attached  the  prop- 
erty in  question.  This  disposed  of  the  case, 
bat  to  save  further  litigation,  if  possible, 
the  opinion  proceeds  to  discuss  his  interest 
in  the  property  on  the  assumption  of  a  valid 
attachment.  His  interest,  in  such  case,  was 
said  to  rest  on  his  liability  over  to  the  cred- 
itor or  the  owner,  and  it  was  held  that  at  the 
time  he  brought  suit  he  was  liable  to  neither. 
The  Skidmore  Case  was  the  only  one  about 
which  there  could  be  any  question.  With 
reference  to  that  the  court  says :  ''The  pro- 
ceeding becomes  a  mere  statutory  proceeainfi[ 
for  the  appropriation  of  the  property  attached 
to  the  payment  of  the  debt  on  which  it  is 
attached.  This  beinff  so,  every  step  required 
by  the  statute  must  be  taken  precisel v  as  an 
officer  levying  on  execution  on  real  estate 
must  comply  with  every  statutory  require- 
ment in  the  proceeding,  or  no  title  will  pass 
by  the  levy.  Here  a  most  important  statute 
requisite  was  omitted,  and  consequently  a 
levy  of  the  execution  on  the  property  would 
have  been  of  no  effect."  Nowhere  in  tliat 
opinion  does  Judge  Foster  say  that  the  Judg- 
ment in  the  Skidmore  Case  was  void.  Indeed, 
on  page  595  he  speaks  of  it  as  ''erroneous," 
which  is  inconsistent  with  the  view  that  it 
was  void.  He  says  expressly  and  plainlv 
that  the  Barnes  ludgment  was  void,  and,  if 
he  had  thought  the  Skidmore  Judgment  was 
void  also  in  the  same  sense,  he  would  have 
said  so  Just  as  plainly.  What  he  does  say 
regarding  the  validity  d  the  Skidmore  Judg- 
ment is,  In  effect,  that  the  creditor  could  not 
hold  the  officer  responsible  for  not  servine  an 
execution  issued  on  a  Judgment  which  unght 
be  set  aside  for  a  manifest  error  therein.  The 
case  does  not  support  the  defendants'  claim. 
Although,  then,  tne  record  in  question  shows 
a  failure  to  continue  the  action  it  is  not  for 
that  reason  void  on  its  face. 

The  defendants  further  claim  that  the  of- 
ficer's return  upon  the  writ  of  attadiment  in 
the  record  introduced  did  not,  on  its  face, 
show  a  valid  attachment,  because  it  did  not 
state  the  fact  that  in  the  opinion  of  the  offi- 
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cer  the  property  could  not  be  moved  without 
manifest  injury.  The  return,  on  its  face, 
shows  that  the  officer  attached  the  property 
described  therein,  and  took  it  into  his  pos- 
session, and  put  a  keener  over  it.  It  shows 
the  officer  in  the  actual,  rightful,  exclusive, 
and  undisturbed  possession  of  the  attached 
property.  Under  these  circumstances  it  was 
not  necessary  to  the  valid! tv  of  the  attach- 
ment that  the  property  should  be  moved,  or 
a  reason  given  in  the  return  why  it  was  not. 
The  charge  of  the  court  upon  this  point  of 
which  defendants  complain,  even  if  errone- 
ous, did  the  defendants  no  harm. 

The  defendants  further  say  that  the  court, 
instead  of  deciding  upon  the  validity  of  th» 
record  as  matter  of  law,  allowed  the  jury  to 
oonsirue  it.  It  is  not  at  all  clear  that  the 
court  did  this ;  but,  if  so,  it  did  the  defend- 
nnts  no  harm,  for  the  Juiy  must  have  found 
simply  what  it  was  the  duty  of  the  court,  as 
we  have  seen,  to  have  directed  them  to  find. 
Doe  V.  Strickland,  8  C.  B.  728. 

Hoyt  had  written  a  letter  to  his  tenants  ta 
the  effect  that  the  tenant  might  make  certain 
changes  and  alterations  in  and  upon  the  leased 
premises,  and  that  Hoyt  would  make  no  claiuk 
to  any  machinery  which  the  tennnts  mieht 
put  into  or  upon  the  same.  The  plaintiffs, 
called  a  witness,  who  testified  that  at  a  cer- 
tain interview  between  himself,  Hoyt,  and 
one  of  the  plaintiffs,  the  witness,  at  the  re- 
quest of  Hoyt,  read  aloud  a  portion  of  tho^ 
letter.  He  was  then  asked  to  state  the  part 
which  he  had  read  aloud,  and,  in  substance, 
whether  Hoyt  liad  admitted  that  the  facts 
stated  in  such  portion  were  true  or  not.  The 
defendants  objected  to  any  oral  statement  of 
the  contents  of  the  letter  on  the  sole  ground 
that  such  evidence  was  secondary  and  inad- 
missible until  it  had  been  shown  that  the 
letter  itself  could  not  be  produced.  The 
court  admitted  the  evidence.  The  evidence 
was  claimed  as  an  admission  of  the  contents 
of  a  writing  by  one  whose  admissions  were 
relevant,  ft  was  claimed  as  primary,  and 
not  secondary,  evidence.  If  it  was  primary 
evidence,  the  objection  taken  is  not  tenable. 
The  rule  that  the  oral  admissions  of  a  party 
against  himself  and  those  claiming  under 
him,  although  relating  to  the  contents  of  a. 
writing,  are  primary  evidence,  seems  to  be 
well  established,  whatever  we  may  think  of 
its  wisdom.  So  far  as  we  are  aware,  this 
court  has  never  had  occasion  to  consider  this- 
rule,  but  elsewhere  the  weight  of  authority 
is  in  its  favor.  It  is  establislied  in  England, 
as  shown  by  the  authorities  ci ted .  "^  Pr i  mary^ 
evidence  means  the  document  itself,  produced 
for  the  inspection  of  the  court,  ...  or 
an  admission  of  its  contents,  proved  to  have 
been  made  by  a  party  whose  admissions  are- 
relevant."  Stephen,  Dig.  art.  64;  Earle  v, 
Picken,  5  Car.  A  P.  542 ;  Slatterie  v.  Pooley, 
6  Mees.  &  W.  664 ;  Beg,  v.  Basingstroke,  14 
Q.  B.  611 ;  Taylor,  Ev.  par.  410.  It  seems 
to  be  the  prevalent  rule  in  this  country.  1 
Greenl.  Ev.  15th  ed.  par.  98;  Smith  v. 
Palmar,  6  Cush.  518;  Loomis  v.  Wadhams, 
8  Gray,  557;  Blaekington  v.  Boekland,  66^ 
Me.  882 ;  Wolverton  v.  State,  16  Ohio,  178, 
47  Am.  Dec.  878 ;  Bdgar  v.  Biehardsan,  8S 
Ohio,  St.  681,  81  Am.  Rep.  571 ;  Edwards  v. 
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wh  ich  was  hel  d  to  be  a  **  mere  chattel .  *  They 
have  usually  no  application  in  tenancies  at 
will,  as  is  shown  in  the  case  of  Dotp  y.  Oor* 
ham,  5  Pick.  487,  16  Am.  Dec.  417,  where 
the  court  holds  that  such  a  tenant  has  a  rea- 
sonable time  to  remove  his  fixtures  after  his 
tenancy  is  determined,  and  that  his  creditors 
attaching  before  such  termination  have  the 
same  right  of  removal.  They  have  no  ap- 
plication to  cases  where  the  ordinary  rights 
of  landlord  and  tenant  as  to  fixtures  or  their 
removal  have  been  varied  by  agreement.  **  It 
is  well  settled  that  landlord  and  tenant  may 
by  their  agreements  treat  as  personal  prop- 
erty improvements  which  would  otherwise 
be  part  of  the  realty,  and  thus  convert  them 
Into  personal  property  as  between  them- 
selves." Fitzgerald  y.  Andertaii,  81  Wis. 
841.  In  Thropp*$  App, ,  mjyrat  the  court  in- 
timates that,  if  the  landlord  had  receiyed 
notice  of  the  levy,  the  right  of  the  creditor 
would  not  have  been  affected  by  the  subse- 
quent yoluntary  surrender.  It  held  that  the 
failure  to  give  notice  was  a  failure  to  pros- 
ecute the  levy  with  due  diligence.  We  have 
no  occasion  at  present  to  approve  or  disap- 
prove of  this  dictum. 

In  the  case  at  bar  the  court  below,  In  that 
part  of  its  charge  which  we  are  now  consid- 
ering, seems  to  have  acted  upon  the  dictum 
in  T/iropp's  App,,  althouirh  the  facts  were 
materially  different.  In  Thropp^s  App,  there 
was  a  yoluntary  surrender ;  in  the  case  at  bar 
the  tenant  was  dispossessed  in  an  adverse 
proceeding  in  which  the  attaching  officer,  as 
well  as  the  tenant,  had  lieen  cited  to  appear. 
Under  the  lease  and  statute  relating  to  sum- 
mary process  the  lessor  had  the  right  to  put 
an  end  to  the  term,  and  regain  possession  as 
he  did.  When  he  put  the  tenant  out,  the 
right  of  the  latter  to  remove  fixtures,  in  the 
absence  of  any  fecial  agreement,  and  in  the 
absence  of  any  special  circumstances  which 
might  be  held  to  vary  the  general  rule,  was 
gone,  and  the  right  of  the  creditors  to  do  so 
was  also  gone.  It  is  difflctllt  to  see  how  the 
creditor,  in  such  circumstances,  could  have 
any  greater  right  than  the  tenant,  or  how  the 
attachment  with  or  without  notice  could  af- 
fect injuriously  the  rights  of  the  lessor  un- 
der the  lease  and  the  law.  The  defendants, 
as  the  record  shows,  in  one  aspect  of  the  case 
claimed  that  the  things  in  question  were  fixt- 
ures, which  the  tenant  could  remove,  if  at 
all,  only  during  the  term.  They  claimed 
that  there  were  no  special  circumstances 
which  prevented  the  tenant  or  the  officer  from 
removing  them  within  the  term  had  they 
chosen  to  do  so.  As  the  Jury  might  have 
found  these  claims  to  be  true,  we  think  they 
should  have  been  Instructed  that.  If  they  so 
found,  the  right  of  the  attaching  creditor 
was  at  an  end,  and  the  fixtures  belonged  to 
the  landlord.  The  tenant  certainly  could 
have  saved  his  rights  by  paying  the  rent, 
and  a  court  of  equity  could  have  aided  him 
perhaps  in  doing  so,  even  after  the  forfeiture. 
We  are  also  inclined  to  think  that  a  court 
of  equity  would  have  aided  the  attaching 
creditor  in  like  manner.  However  this  may 
be,  nothing  of  the  kind  was  done  or  attempted 
to  be  done,  nor  was  any  attempt  made  by  any 
one  to  remove  the  fixtures  until  more  than 
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two  months  after  the  tenant  had  been  put 
out,  and  then  we  think  it  was  too  late.  For 
these  reasons  we  think  that  the  charge  wa» 
erroneous,  and  that  there  must  be  a  new  trial. 

What  is  said  in  this  opinion  upon  the  right 
of  a  tenant  or  his  creditor  to  remove  fixture* 
is  limited  to  the  facts  as  they  appear  in  thl» 
special  aspect  of  the  case  which  we  have 
been  considering.  The  plaintiffs  claim  that 
a  special  agreement  in  the  case  at  bar  existed, 
which  varied  the  ordinary  rights  of  landlord 
and  tenant.  Of  the  case  In  that  aspect  we 
have  not  been  speaking.  The  defendants, 
in  their  reasons  of  appeal,  also  insist  that 
the  court  below  in  effect  told  the  jury  that 
the  intention  of  the  lessee  In  annexing  the 
chattel  to  the  freehold  must  be  proved  beyond 
a  doubt,  and  that  the  burden  of  proof  upoi» 
this  point  and  upon  the  question  of  adapta- 
tion and  use  rested  upon  tne  defendant.  The 
charge  is  fairly  susceptible  of  the  construc- 
tion here  put  upon  it  by  the  defendants,  and, 
so  construed,  we  think  it  clearly  erroneous 
upon  both  points. 

As  this  disposes  of  the  case  so  far  as  thi» 
court  is  concerned,  it  is  perhaps  unnecessary 
to  decide  any  other  questions  raised  on  the 
record,  but  as  some  of  them  may  arise  again 
if  a  new  trial  is  had,  and  as  they  haye  been 
fully  argued,  we  have  concluded  to  express 
our  yiews  briefly  upon  some  of  them.  tJpoa 
the  trial  below  the  plaintiffs  introduced  un- 
der objection  the  record,  execution,  and  offi- 
cer's return  thereon  in  the  Hollingshead  Case. 
The  defendants  asked  the  court  to  hold  and  to 
charge  the  jury  that  the  record  showed  on  it» 
face  tbat  the  Hollingshead  judgment,  un- 
der which  plaintiffs  claimed  title,  was  void. 
The  court  refused  to  so  hold  or  charge.  Tho 
specific  claim  of  the  defendants  upon  this 
point  was  that,  because  the  superior  court  did 
not  continue  the  action  in  which  such  judg- 
ment was  rendered,  as  required  by  statute,  it 
had  no  jurisdiction  to  render  said  judgment. 
We  think  this  claim  is  not  tenable.  We 
concede  that  the  judgment  of  a  court  of  gen- 
eral jurisdiction  may,  in  a  proper  case,  be 
collaterally  attacked  for  want  of  jurisdiction 
clearly  shown  by  its  own  record.  The  de- 
fendants claim  that  the  record  in  question 
shows  no  appearance  by  the  defendants,  and 
no  service  oi  process,  saye  only  by  attach- 
ment of  the  estate  of  a  nonresident,  and  hence 
no  iurisdiction,  save  over  the  property  law- 
fully attached.  If,  for  the  purposes  of  the 
argument  only,  we  concede  this  also,  it  by 
no  means  follows  that  because  the  court  failed 
to  continue  the  action  it  lost  Jurisdiction. 
The  court  certainly  had  jurisdiction  of  the 
plaintiffs  in  that  action ;  and,  assuming  for 
Uie  present  that  the  property  of  the  defendants 
therein  was  lawfully  attached,  the  court  ac- 
quired Jurisdiction  over  the  property.  Ck>n- 
fessedly  the  court  had  jurisdiction  over  the 
questions  it  attempted  to  decide  in  that  suit. 
Clearly,  then,  to  begin  with,  the  court  had 
jurisdiction  over  the  plaintiffs,  over  the  prop- 
erty of  the  defendants,  and  over  the  questions 
in  'controversy  in  such  a  proceeding,  to  en- 
able it  to  render  a  Judgment  for  the  appro- 
priation of  that  property.  Eagterly  y.  Oood- 
totn,  85  Conn.  276,  95  Am.  Dec.  287 ;  1  Black, 
Judgm.  %  229.    How,  then,  does  the  record 
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■how  that  it  lost  JnrlBdictioiir  By  its  fail- 
Qre  to  continue  the  action,  say  the  defendants. 
We  cannot  assent  to  this.  The  statute  does, 
indeed,  require  a  continuance,  as  it  does  that 
a  bond  shall  be  taken  before  execution  in  such 
cases,  but  it  nowhere  expressly  or  by  neces- 
sary implication  says  the  consequence  of  non- 
compliance shall  be  the  loss  of  jurisdiction. 
The  provisions  referred  to  were  made  in  favor 
of  the  parties,  and  may  be  waived  if  they  see 
fit  A  noncompliance  with  them  may  be  er- 
ror,  which  would  entitle  the  party  injured 
thereby  to  redress  of  some  kind  in  a  airect 
proceeding  for  that  purpose,  but  we  do  not 
think  it  deprives,  or  was  intended  to  de- 

Erive,  the  court  of  iurisdiction.  Had  the 
legislature  so  intended  it  would  have  said 
so  plainly,  and  not  left  the  matter  to  doubt- 
ful inference.  At  most  the  omission  is  an 
irregularity  of  procedure. 

The  defendants  claim  tliat  the  case  of  San- 
ford  V.  Fimd,  87  Conn.  688,  sustains  their 
claim,  and  it  seems  to  be  based  wholly  on 
certain  expressions  in  that  case.  This  court 
there  decided  that  Banford,  who  laid  claim 
to  certain  personal  property  solely  by  virtue 
of  an  attachment,  had  not  attached  the  prop- 
erty in  question.  This  disposed  of  the  case, 
but  to  save  further  litigation,  if  possible, 
the  opinion  proceeds  to  discuss  his  interest 
in  the  property  on  the  assumption  of  a  valid 
attachment.  His  interest,  in  such  case,  was 
said  to  rest  on  his  liability  over  to  the  cred- 
itor or  the  owner,  and  it  was  held  that  at  the 
time  he  brought  suit  he  was  liable  to  neither. 
The  Skidmore  Case  was  the  only  one  about 
which  there  could  be  any  question.  With 
reference  to  that  the  court  says :  "The  pro- 
ceeding becomes  a  mere  statutory  proceeding 
for  the  appropriation  of  the  property  attached 
to  the  payment  of  the  debt  on  which  it  is 
attached.  This  beins  so,  every  step  required 
by  the  statute  must  be  taken  precisel  v  as  an 
officer  levying  on  execution  on  real  estate 
must  comply  with  every  statutory  require- 
ment in  the  proceeding,  or  no  title  will  pass 
by  the  levy.  Here  a  most  important  statute 
requisite  was  omitted,  and  consequently  a 
levy  of  the  execution  on  the  property  would 
have  been  of  no  effect.''  Nowhere  in  that 
opinion  does  Judge  Foster  say  that  the  ^ 
ment  in  the  Skidmore  Case  was  void.  Incli 
on  page  595  he  speaks  of  it  as  **  erroneous, " 
which  is  inconsistent  with  the  view  that  it 
was  void.  He  says  expressly  and  plainly 
that  the  Barnes  judgment  was  void,  and,  if 
he  had  thought  the  Skidmore  judgment  was 
void  also  in  the  same  sense,  he  would  have 
■aid  so  Just  as  plainly.  What  he  does  say 
regarding  the  validity  of  the  Skidmore  judg- 
ment is,  In  effect,  that  the  creditor  could  not 
hold  the  officer  responsible  for  not  serving  an 
execution  issued  on  a  judgment  which  m^ht 
be  set  aside  for  a  manifest  error  therein.  The 
ease  does  not  support  the  defendants*  claim. 
Although,  then,  tne  record  in  question  shows 
a  failure  to  continue  the  action  it  is  not  for 
that  reason  void  on  its  face. 

The  defendants  further  claim  that  the  of- 
ficer's return  upon  the  writ  of  attachment  in 
the  record  introduced  did  not,  on  its  face, 
show  a  valid  attachment,  because  it  did  not 
state  the  fact  that  in  the  opinion  of  the  offl- 
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oer  the  property  could  not  be  moved  without 
manifest  injury.  The  return,  on  its  face, 
shows  that  the  officer  attached  the  property 
described  therein,  and  took  it  into  his  pos- 
session, and  put  a  keener  over  it.  It  showa 
the  officer  in  the  actual,  rightful,  exclusive, 
and  undisturbed  possession  of  the  attached 
property.  Under  these  circumstances  it  was 
not  necessary  to  the  validitv  of  the  attach- 
ment that  the  property  should  be  moved,  or 
a  reason  given  in  the  return  why  it  was  not. 
The  charge  of  the  court  upon  this  point  of 
which  defendants  complain,  even  if  errone- 
ous, did  the  defendants  no  harm. 

The  defendants  further  say  that  the  court, 
instead  of  deciding  upon  the  validity  of  the 
record  as  matter  of  law,  allowed  the  jury  to 
construe  it.  It  is  not  at  all  clear  that  the 
court  did  this ;  but,  if  so,  it  did  the  defend- 
ants no  harm,  for  the  jury  must  have  found 
simply  what  it  was  the  duty  of  the  court,  aa 
we  have  seen,  to  have  directed  them  to  find. 
Doe  V.  Strickland,  8  0.  B.  728. 

Hoyt  had  written  a  letter  to  his  tenants  ta 
the  effect  that  the  tenant  might  make  certain 
changes  and  alterations  in  and  upon  the  leased 
premises,  and  that  Hoyt  would  make  no  claiuk 
to  any  machinery  which  the  tennnts  mieht 
put  into  or  upon  the  same.  The  plaintiffa 
called  a  witness,  who  testified  that  at  a  cer- 
tain interview  between  himself,  Hoyt,  and 
one  of  the  plaintiffs,  the  witness,  at  the  re- 
quest of  Hoyt,  read  aloud  a  portion  of  tho^ 
letter.  He  was  then  asked  to  state  the  part 
which  he  had  read  aloud,  and,  in  substance, 
whether  Hoyt  had  admitted  that  the  facts 
stated  in  sudi  portion  were  true  or  not.  The 
defendants  objected  to  any  oral  statement  of 
the  contents  of  the  letter  on  the  sole  ground 
that  such  evidence  was  secondary  and  Inad- 
missible until  it  had  been  shown  that  the 
letter  itself  could  not  be  produced.  The 
court  admitted  the  evidence.  The  evidence 
was  claimed  as  an  admission  of  the  contents 
of  a  writing  by  one  whose  admissions  were 
relevant,  ft  was  claimed  as  primary,  and 
not  secondary,  evidence.  If  it  was  primary 
evidence,  the  objection  taken  is  not  tenable. 
The  rule  that  the  oral  admissions  of  a  party 
against  himself  and  those  claiming  under 
him,  although  relating  to  the  contents  of  a. 
writing,  are  primary  evidence,  seems  to  be 
well  established,  whatever  we  may  think  of 
its  wisdom.  So  far  as  we  are  aware,  tliis 
court  has  never  had  occasion  to  consider  this- 
rule,  but  elsewhere  the  weight  of  authority 
is  in  its  favor.  It  is  established  in  England, 
as  shown  by  the  authorities  cited.  "  Primary 
evidence  means  the  document  itself,  produced 
for  the  inspection  of  the  court,  ...  or 
an  admission  of  its  contents,  proved  to  have 
been  made  by  a  party  whose  admissions  are- 
relevant.  "  Stephen,  Dig.  art.  64 ;  Earle  v. 
Picken,  5  Car.  &  P.  542 ;  Slatterie  v.  Booley, 
6  Mees.  &  W.  664 ;  Beg.  v.  Basingetroke,  14 
Q.  B.  611 ;  Taylor,  Ev.  par.  410.  It  seema 
to  be  the  prevalent  rule  in  this  country.  1 
Greenl.  Ev.  15th  ed.  par.  98;  Smith  v. 
Palmer,  6  Cush.  518;  Loomis  v.  Wadhame, 
8  Gray,  557;  Blaekiiigton  v.  Boddand,  66^ 
Me.  a52 ;  WotMrton  v.  State,  16  Ohio,  178, 
47  Am.  Dec.  878 ;  Edgar  v.  Biehardaon,  8S 
Ohio,  St.  681,  81  Am.  Rep.  571 ;  Bdwardi  v. 
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Tracy,  62  Pa.  874 ;  Taylor  v.  Peck,  21  Gratt 
11.  The  wisdom  of  this  rule  is  questioned 
hj  Judge  Taylor  in  his  work  on  Evidence, 
^and  from  the  cases  cited  in  note  a  to  the 
paragraph  from  Greenleaf,  cited  above,  it 
would  seem  that  the  courts  in  Ireland  dissent 
from  it»  as  do  also  the  New  York  courts. 
The  weight  of  authority,  however,  as  before 
stated,  seems  to  be  in  its  favor,  and  we  see 
no  reason  why  it  should  not  be  applied  in  a 
•case  like  the  one  at  bar.  We  think  also  that 
the  testimony  of  Mr.  Barmore  was  admissible 
upon  the  question  of  the  intent  of  the  tenants 
in  placing  the  machinery  upon  the  leased 
premises.  Linahan  v.  Arr,  41  Conn.  472 ; 
^eeger  v.  Pettit,  77  Pa.  439, 18  Am.  Rep.  452. 
The  plaintiff  claimed  to  have  proved  that 
certain  of  the  articles  taken  and  converted 
were  substantially  new.  Mr.  Hopkins  was 
permitted  to  testify  to  the  value  of  new  ar- 
ticles of  a  similar  kind.  This  evidence  was, 
•on  tiie  claim  of  the  plaintiffs,  clearly  admis- 
sible. 

One  of  the  errors  assigned  is  the  action  of 
the  court  in  permitting  Hollingshead's  dep- 
osition to  be  read,  to  the  effect  that  the  agent 
of  Hoyt  made  certain  representations  as  to 
the  condition  of  machinery  before  the  execu- 
tion of  the  lease  between  Hoyt  and  the  New 
York  corporation.  The  claim  of  the  defend- 
ants upon  this  point  seems  to  be  that  the  evi- 
•dence  in  question  was  offered  and  received 
for  the  purpose  of  affecting  in  some  way  the 
written  lease.  It  does  not  appear  whether  at 
the  time  the  representations  were  made  the 
lease  was  or  was  not  executed,  and  therefore 
this  assignment  of  error  is  without  founda- 
tion. We  also  think  the  evidence  was  ad- 
missible for  the  purpose  for  which  it  was 
offered  and  received. 

The  defendants  requested  the  court  to 
charge  the  jury  that  the  fixtures  in  question 
had,  as  matter  of  law,  become  part  of  the 
realty.  What  the  precise  facts  were  upon 
iN'hich  this  claim  was  based  is  nowhere 
•clearly  shown.  On  looking  over  the  record, 
it  seems  as  if  pretty  much  everything  asserted 
on  one  side  was  aenied  by  the  other.  The 
court  committed  no  error,  under  these  cir- 
cumstances, in  refusing  to  charge  as  re- 
•quested. 

The  defendants  claimed  that  the  fixed  ma- 
chinery in  question  was  a  part  of  the  realty, 
And  could  only  be  attached  as  real  estate. 
Where  the  right  of  attachment  prevails,  it 
is  clear  law  that  whatever  may  be  sold  under 
•execution  may  be  attached.  Drake,  Attachm. 
4th  ed.  g  244.  Now,  the  fact  that  fixtures 
which  a  tenant  has  the  right  to  remove  may 
be  levied  upon  under  an  execution  as  personal 
property  is  clearly  established  in  many  of  the 
•cases  hereinbefore  cited.  It  is  also  clearly 
established  by  the  following  authorities: 
Taylor,  Land.  &  T.  6th  ed.  p.  481 ;  Ooop&r 
V.  Johna&n,  148  Mass.  108 ;  Overton  v.  Wms- 
4on,  81  Pa.  156;8tateY.  Bonham,  ISlnd.  281; 
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Eefn&r  v.  LmoU,  78  Fia.  SOS;  Lamphere  t. 
Latoe,  8  Neb.  181 ;  MeNaUy  y.  Omiu^ir,  70 
Cal.  8.  It  follows  that  in  such  cases  the  fixt- 
ures may  be  attached  as  personal  property. 

The  defendants  say  the  court  erred  in  charg* 
ing,  in  the  case  of  articles  detained  and  sub- 
sequently returned,  that  interest  upon  the 
value  of  such  articles  during  the  time  of  de- 
tention was  an  element  of  damage.  It  is  to 
be  observed,  with  regard  to  this  class  of  prop- 
erty, that  the  plaintiffs  were  not  speaking  to 
recover  its  value,  but  simolv  the  damage  they 
had  suffered  bv  reason  of  the  taking  and  de- 
tention; and  tliat  the  property  was  of  that 
class,  as  far  as  we  can  see,  that  has  no  value 
for  use.  It  was  useful  only  for  sale  or  con- 
sumption. ''In  many  cases,  interest  on  the 
value  from  the  time  of  the  wrongful  taking 
would  be  a  proper  measure.  It  would  gen- 
erally be  so  in  all  cases  where  the  property 
detained  was  merchandise  kept  for  sale, 
grain,  and  all  other  articles  of  property  use- 
ful only  for  sale  or  consumption.  In  such 
cases,  if  the  owner  recover  the  interest  on  the 
value  of  its  property  from  the  time  he  was 
deprived  of  it,  he  will  generally  have  a  com- 
plete indemnity,  unless  the  property  was  de- 
preciated in  value,  in  which  case  the  depre- 
ciation must  be  added  to  the  interest  on  the 
value  taken  as  it  was  before  the  depreciation, 
and  the  two  items  will  furnish  the  amount 
of  the  damage. "  Allen  v.  Fo(p,  51  N.  Y.  562, 
10  Am.  Rep.  641.  The  court  below  charged 
in  accordance  with  the  principle  laid  down 
in  this  case,  and  in  doing  so  we  think  it  did 
not  err. 

The  defendants  also  complain  that  the  court 
below  in  its  charge  laid  undue  emphasis  upon 
the  intention  of  the  tenant  as  an  element  in 
determining  whether  a  given  article  was  a 
fixture  or  not.  We  think  this  complaint  is 
without  foundation.  The  other  elements 
were  given  their  due  share  of  prominence. 
It  is  true  the  court  told  the  jury  that  the  ele- 
ment of  intention  was  of  great  importance, 
and  used  the  word  ''superlative"  in  this  con- 
nection. The  charge  upon  this  point  as  a 
whole,  however,  we  think  gave  to  each  ele- 
ment its  due  weight.  After  a  somewhat  ex- 
tended survey  of  the  authorities  pertaining 
to  the  law  of  fixtures,  we  are  inclined  to  agree 
with  those  which  hold  that,  as  between  land- 
lord and  tenant,  the  clear  tendency  of  the 
modern  cases  is  to  give  pre-eminence  to  the 
element  of  intention,  and  that  other  elements 
derive  their  chief  value  as  evidence  of  such 
intention.  JEKnkUy  dh  E.  Iran  Co,  v.  Blaek, 
70  Me.  478,  85  Am.  Rep.  846 ;  ffopeweU  Milk 
y.  Tanimion  8(po.  Bank,  150  Mass.  519.  This 
is  in  accordance,  we  think,  with  the  princi- 

gles  recognized  in   Capon  v.    Peekham,   85 
onn.  95,  and  LinaHuin  ▼•  JBSorr,  41  Conn. 
478. 

A  now  trial  ii  admeed  for  the  reasons  lieie> 
inbefore  given. 
The  other  Judges  conconecL 
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Mayor  of  Nashvillb  ▼.  Suthbrland. 
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MAYOR,  etc.,  of  NASHVILLE, 
Kjf».  in  Err., 

WUliam  SUTHERLAND  ei  cH. 


U 
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▲  eontraet  on  the  part  of  a  eltj'  made 
by  accepting  a  deed  of  a  rlg^ht  of  way 
Ibr  a  sewer  pipe*  to  the  elTeet  that  the 
city  will  have  the  sewer  so  construct- 
ed with  a  suitable  valve  as  to  pre- 
vent water  tvoni  flowing^  back  into  the 
grantor*B  premises,  ia  fo  the  aheenoe  of  express 
charter  power  to  make  such  a  contract,  Talld 
only  so  far  as  the  city  would  have  been  bound 
bylaw  in  the  absence  of  any  contract,  that  is  for 
neirlifrenoe  in  the  eJcecutlon  of  the  work,  but  so 
far  as  it  aarames  to  insure  or  guarantee  the 
grantor  against  damage  it  is  void. 

(Harch  4. 1B8BJ 

ERROR  totheOircait  Oonrt  for  Davidson 
County  to  review  a  Judgment  in  favor  of 
plaintiffs  m  an  action  brought  to  recover  dam- 
ages for  injuries  to  plaintiffs'  land,  which  was 
•caused  by  water  backing  up  in  a  sewer,  which 
was  alleged  to  have  been  improperly  construct- 
ed in  violation  of  a  contract  made  by  the  de 
fendant  city.     Heversed, 

The  facts  are  stated  in  the  opinion. 

Mr,   J.  BL  Anderson   for   plaintiffs  in 
error. 

Mewr»,  Whitman  A  Gamble  for  defend 
ents  in  error. 


Snodcprass,  J.,  delivered  the  opinion  of 
the  court: 

The  defendants  in  error,  by  joint  conveyance 
of  their  members,  William  Sutherland  and 
Charles  A.  Groves,  in  deed  executed  June  15, 
1888,  conveyed  to  plaintiff  in  error  a  right  of 
way  through  their  lumber  yajd  for  a  sewer 
pipe  to  drain  into  the  river  a  pond  lying  near 
the  property  of  Sutherland  &  Co.,  for  the  con- 
sideration of  $150,  and  the  further  considera- 
tion expressed  in  a  clause  of  the  deed  made  by 
Sutherland  &  Groves,  to  be  hereinafter  quoted, 
which  deed  was  accepted  by  the  city,  the  cash 
consideration  paid,  and  the  pipe  laid,  and  a 
valve  constructed.  The  terms  of  the  contract 
were  express^  in  the  deed  referred  to,  and 
while  this  was  signed  only  by  the  vendors,  it, 
as  stated,  was  accepted  by  the  city,  and  is 
therefore  as  obligatoi^  as  if  signed  by  its 
authorized  officers,  to  the  extent  that  it  is  at  all 
binding.  The  clause  of  the  contract  out  of 
which  the  present  controversy  arises  is  as  fol- 
lows: "  It  is  further  agreed,  and  the  city  of 
ITashville  binds  itself  to  have  said  sewer  so  con- 
structed, with  a  suitable  valve,  as  will  prevent, 
in  case  of  high  rise  in  the  river,  the  flowing 
of  water  from  the  river  back  through  the  said 
pipe  or  sewer  into  the  lot  or  premises  of  said 
Sutherland  and  Groves,  to  their  injury  or 
damage,"  and  its  effect,  if  valid,  is  to  make 
the  city  an  insurer  of  the  property  of  the  con- 
veyors against  injury  or  damage  by  reason  of 
overflow  through  this  valve  and  pipe.    The 


city  laid  the  pipe  and  constructed  the  valve  in 
the  fall  of  1888.    In  1890  an  unusually  high 


Note.— I/{mitatton  of  the  doctrine  of  ultra  vires  in 
respect  to  municipal  eorporatioiw.  i 

It  may  be  seriously  doubted  whether  the  decision 
in  the  above  case  does  not  apply  the  doctrine  of 
^tra  v&ree  in  a  way  to  deny  Justice  and  to  create  a 
new  contract  for  the  parties.  To  deny  the  validity 
«f  a  contract  and  refuse  to  euf oroe  it  because  it 
is  ultra  vires  Is  quite  dilTerent  from  permittlnflr  one 
party  to  accept  and  retain  all  the  benefits  of  the 
contract,  while  repudiatinfir  its  obligation.  Since 
ihe  protection  of  the  property  of  the  grantor  in 
the  above  case  was  part  of  the  consideration  of 
the  conveyance,  it  would  seem  that  if  the  stipula- 
tion to  protect  theffrantor^s  property  was  uUra 
vkres  the  city  oufirht  either  to  return  the  property 
•conveyed,  or,  if  that  cannot  be  done,  to  make  rea- 
sonable compensation  for  it,  and  not  to  be  allowed 
to  keep  the  property  without  paying  the  agreed 
-compensation,  or  its  equivalent.  The  effect  of  the 
•decision  is  to  give  the  city  the  grantor's  property 
for  a  portion  only  of  the  agreed  compensation.  If 
there  had  been  no  other  consideration  for  the  deed 
^except  the  agreement  which  is  held  iovalid,  there 
would  have  been  a  total  and  not  merely  a  partial, 
failure  of  consideration,  and  therefore  a  total,  in- 
stead of  a  partial,  confiscation  of  the  property  as  a 
penalty  for  the  grantor's  ignorance  or  mistake  of 
Jaw. 

It  has  been  stated  repeatedly  in  the  decisions  of 
the  courts  that  one  dealing  with  a  municipal  cor- 
•poration  must  take  knowledge  of  the  limits  of  its 
power ;  but  there  has  been  growing  up  in  the  courts 
«  doctrine  favorable  to  Justice  by  which,  even 
where  a  contract  is  ultra  vires,  a  municipal  corpo- 
ration is  in  some  cases  held  bound  by  it  after  it 
lias  been  executed  un  the  other  side.  This  doc- 
trine ia  thatif  a  contract,  although  uUra  vires,  is  not 
In  violaUon  of  the  charter  or  of  any  express  law 
19L.R.A. 


and  the  municipal  corporation  has,  by  its  promise, 
induced  the  other  party  relying  thereon  to  execute 
the  contract  on  his  part,  the  corporation  will  be 
held  liable.  iState  Board  of  Agriculture  v.  Cltl« 
sens  St.  R.  Co.  47  Ind.  407 ;  Hitchcock  v.  Galveston, 
96  U.S.  841,24  L.ed.  660;  East  St.  Louis  v.  East  St. 
Louis  Oas  Light  ^k  a  Go.  98  HI.  416. 

The  doctrine  is  approved  and  applied  in  Colum- 
bus Water  Go.  v.  Oolumbus,  15L.  R.  A.  854,48  Kan. 
99,  in  which  a  contract  by  a  city  for  a  water  supply 
for  the  period  of  twenty-one  years  was  held  ultra 
vires ;  but  the  contract,  nevertheless,  upheld  for 
a  reasonable  time. 

The  court  in  this  case  also  cited  and  approved  the 
statement  of  the  law  made  in  Brown  v.  Atchison, 
I  89  Kan.  54,  in  the  following  language :  "  Where  a 
I  contract  is  entered  into  in  good  faith  between  a 
corporation,  public  or  private,  and  an  individual 
person,  and  the  contract  is  void  in  whole  or  in  part 
because  of  a  want  of  power  on  the  part  of  the  cor- 
poration to  make  it  or  to  enter  into  it,  but  the  con- 
tract is  not  immoral,  inequitable,  or  unjust,  and  the 
contract  is  performed  in  whole  or  in  part  by  and 
on  the  part  of  one  of  the  parties,  and  the  other 
party  receives  benefits  by  reason  of  such  perform- 
ance over  and  above  any  equivalent  rendered  in 
return,  and  such  benefits  are  such  as  one  party 
may  lawfully  render  and  the  other  party  lawfully 
receive,  the  party  receiving  such  benefits  will  be 
required  to  do  equity  towards  the  other  party  by 
either  rescinding  the  contract  and  placing  the  oth- 
er party  in  statu  quo^  or  by  accounting  to  the  other 
party  for  all  benefits  received  for  which  no  com- 
pensation has  been  rendered  in  return :  and  all  this 
Should  be  done  as  nearly  in  accordance  with  the 
terms  of  the  contract  as  the  taw  and  equity  will 
permit. 

The  same  doctrine  in  substance  is  declared  in 


See  also  21  L.  R.  A.  657 ;  30  L.  R.  A.  848. 
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rise  Id  the  river  caused  an  overflow  through 
the  valve  and  pipe,  and  submerged  the  property 
of  Sutherland  &  Co.,  doing  them  much  dam- 
age. The  present  action  was  instituted  bv 
them  to  recover  damages  arising  from  breach 
of  this  contract.  The  amount  claimed  was 
$8,000.  There  was  a  verdict  for  $2,845,— $845 
of  which  was  remitted,  and  judgment  rendered 
for  $2,000,  and  costs.  The  citv  appealed  in 
error.  The  court  charsed  the  Jury  "  that  if 
the  board  of  public  worss  and  affairs  accepted 
for  the  city  this  contract,  and  in  pursuance  of 
it  entered  upon  the  plaintiffs'  premises,  and 
occupied  the  same,  by  the  construction  of  said 
sewer  or  drain,  then  the  city  will  be  bound  by 
all  the  covenants  and  stipulations  of  the  con- 
tract." He  refused  to  charge,  as  requested  by 
plaintiffs  in  error,  that  **  the  city  is  only  liable 
for  such  neglifi^ence  as  is  Imposed  by  law,  and 
the  oflicers  of  the  city  cannot  bind  it  to  a 
higber  degree  of  care  and  skill  and  diligence 
than  the  law  imposes.  Before  the  city  can  be 
bound  by  guaranty  of  its  officers,  tbey  must 
have  the  power,  under  the  charter  of  the  city, 
to  bind  the  city  by  such  guaranty." 

In  both  respects,  his  honor,  the  circuit 
Judffe,  was  in  error.  It  was  within  the  power 
of  the  oflicers  of  the  city  to  agree  to  put  in 
any  given  kind  of  sewer  and  valve,  (had  they 
done  so,)  as  part  consideration  for  the  grant  of 
right  of  way;  but  they  could  not,  in  the 
absence  of  charter  power,  bind  the  city  by  a 
guaranty  that  they  or  it  would  put  in  such 
pipe  or  valve  as  would  prevent  overflow,  to  tbe 
injury  or  damage  of  defendants,  and  tbus 
make  the  cily  insurers  of  propertv  against  such 
injury.  The  city  is  onlv  liable  for  absence  of 
reasonable  care  and  skill  in  the  execution  of 
such  work,  and  its  officers  cannot  lawfully 


contract  to  bind  it  beyond  this,  without  ezpresa 
charter  power,  not  chdmed  or  shown  in  thi» 
record  to  exist 

The  first  proposition  is  well  settled  every- 
where,  and  especially  in  this  state,  {Humes  v. 
KnaxHOe,  1  Uumph.  403,  84  Am.  Dec.  667;. 
Nashville  v.  Bnyum,  9  Heisk.  6,  24  Am.  Rep. 
289;  Barton  v.  NaehvUU,  4  Lea,  49,  40  Am. 
Rep.  1,)  and  the  second  follows  as  a  matter  of 
course.  But  this,  while  not  heretofore,  so  far 
as  we  are  able  to  find,  exnressly  adjudged  in 
this  state,  has  been  elsewhere  settled,  and  tbe- 
principle  is  a  sound  one.  The  tbeo^  on  wbicU 
it  is  founded  is  thus  stated  by  Mr.  Dillon: 
"  In  determining  the  extent  of  the  power  of  a. 
municipal  corporation  to  make  contracts,  and 
in  ascertaining  the  mode  in  which  the  power 
is  to  be  exercised,  the  importance  of  a  careful 
study  of  the  charter  or  incorporating  Act,  and 
of  the  general  legislation  of  the  state  on  the 
subject,  if  there  he  any,  cannot  be  too  strin- 
gently urged.  Where  there  are  express  pro- 
visions on  the  subject,  these  will,  of  course,, 
measure,  as  far  as  th^  extend,  the  authority 
of  the  corporation.  The  power  to  make  con* 
tracts,  and  to  sue  and  be  sued  thereon,  is  usual- 
ly conferred  in  general  terms  in  the  incor- 
porating Act  But,  where  the  power  is  con- 
ferred in  this  manner,  it  is  not  to  be  construed 
as  authorizing  the  making  of  contracts  of  all 
descriptions,  but  only  such  as  are  necessary 
and  usual,  fit  and  proper,  to  enable  the  cor- 
poration to  secure  or  to  carry  into  effect  the 
purposes  for  which  it  was  created;  and  the 
extent  of  the  power  will  depend  upon  the 
other  provisions  of  tbe  charter,  prescribing  the 
matters  in  respect  of  which  the  corporation  is. 
authorized  to  act  To  the  extent  necessary  to 
execute  the  special  powers  and  functions  with 


Sohipper  V.  Aurora,  6  L.  R.  A.  818, 121  Ind.  164,  as 
follows:  ^  Where u  city  or  munlolpallty  receives 
tbe  heneflt  of  money,  labor  or  property  upon  a 
contract  made  without  due  furmality,  or  which  it 
had  DO  authority  to  make,  and  which  it  refuses  to 
execute,  it  will,  nevertheleev,  be  liable  to  the  per- 
son coQferrioflr  the  t>eaeflt  to  the  extent  of  the 
value  of  what  has  heea  received  and  appropriated, 
UU1088  the  contract  was  prohlhited  by  statute  or  in 
violation  of  public  policy. 

In  Anrenti  v.  San  Francisco,  16  Cal.  2Sa,  it  is  de- 
clared that  the  doctrine  of  ratification  and  estoppel 
is  as  applicable  to  a  corporation  as  to  iDditriduals, 
and  that  there  is  do  difference  in  this  respect  be- 
t  ween  public  and  private  corporations.  While  th is 
doctrine  may  be  too  broadly  stated,  we  have  not 
discovered  that,  when  limited  in  accordance  with 
tbe  authorities  above  cited,  it  has  been  repudiated. 
There  are  numerous  cases  in  which  contracts  have 
been  held  void  and  insufficient,  even  when  exe- 
cuted, to  create  an  estoppel  against  the  city,  where 
they  were  in  violation  of  express  prohibitions, 
such  as  those  against  the  creation  of  indebtedness 
beyond  a  specified  a moun t.  As  Illustration  mere- 
ly of  this  class  of  cases  is  a  decision  denying  a  con- 
tractor for  the  building  of  a  court-house  any  com- 
pensation for  extra  work,  where  this  created  an 
excess  of  the  cost  over  the  amount  which  the  peo- 
ple had  voted  and  the  law  allowed  such  an  expense 
only  when  it  was  voted.  King  v.  Mshaska  Coun- 
ty, 75  Iowa,  829. 

So  a  oontraot  employing  a  school  teacher  who 
lacked  tbe  necessary  legal  qualifications  was  held 
void,  and  a  warrant  for  the  teaober*s  compensa- 
tion was  held  to  be  without  consideration.    Goose 
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River  Bank  v.  WiUow  Lake  School  Twp.  1 N.  Dak^ 
28. 

And  where  contracts  are  required  by  statute  to- 
be  let  to  the  lowest  bidder,  no  compensation  can  be 
recovered  for  extra  work,  or  any  work  done  un- 
der such  a  contract  which  is  not  so  let.  McBrlan 
V.  Grand  Rapids,  56  Mich.  96;  McDonald  v.  New 
York,  68  N.  Y  S3, 28  Am.  Rep.  144 ;  Parr  v.  Green- 
bush,  72  N.  Y.  468;  Dickinson  v.  Poughkeepsie,  1% 
N.  Y.  65 :  Smith  v.  Newburgh,  77  N.  Y.  IdS. 

These  cases  in  which  the  corporation  is  held  not 
estopped  are  numerous,  and  tbe  above  are  men* 
tioned  only  as  illustrations  of  them. 

While  all  the  cases  on  the  subject  of  municipal 
contracts  have  not  t)een  examined  on  this  pointy 
and  while  some  of  them  have  held  tbe  geneml  doc- 
trine that  an  tUtra  vk'ts  oontraot  is  void  and  can- 
not l>e  the  basis  of  any  remedy  without  discussing 
or  mentioning  any  distinction  between  contracta 
which  are  merely  in  excess  of  powers  granted  and 
those  which  are  directly  in  violation  of  law,  it 
seems  safe  to  say  that  the  tendency  oC  the  courts  in 
recent  years  is  to  recognize  such  adistinctlon  and  to- 
protect  a  party  who  has  executed  his  contract  on 
the  faith  of  the  promise  of  performance  by  a. 
municipal  corporation,  unless  it  is  impossible  to 
place  the  parties  in  lAata  ^iio,  aod  the  perf  oraianc» 
by  tbe  municipality  would  violate  express  provis- 
ions of  law  or  some  principle  of  pbbUo  policy  other 
than  the  mere  doctrine  of  uttm  vires.  This  tend- 
ency of  the  court  is  pithily  expi'^sed  in  Bas» 
Foundry  ft  Mach.  Works  v.  Parke  County  Comrs^ 
115  Ind.  244,  Id  the  statement :  **Tbe  dootrioe  of 
vJUra  vires  does  not  absolve  munioipaloorporatlone 
from  the  principle  of  common  honesty.** 

fi.A.B. 
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vhich  it  is  endowed  by  its  charter,  there  it, 
indeed,  an  implied  or  incidental  authority  to 
contract  obligations,  and  to  sue  and  be  sued  in 
the  corporate  name."  DilL  Mun.  Corp.  ^  443. 
^s  to  the  effect  of  nlira  mrea  contracts,  the 
same  author  adds:  "  The  general  principle  of 
law  is  settled,  beyond  controversy,  that  the 
agents,  officers,  or  even  city  council,  of  a 
municipal  corporation,  cannot  bind  the  cor- 
f>oration  by  any  contract  which  is  beyond  the 
scope  of  its  powers,  or  entirely  foreign  to  the 
purposes  of  the  corporation,  or  which  (not  be- 
ins  legislatively  authorized)  is  against  public 
policy.  This  doctrine  grows  out  of  the  nature 
•of  such  institution,  and  rests  upon  reasonable 
and  solid  grounds.  The  inhabitants  are  the 
corporators.  The  officers  are  but  officers  or 
public  agents  of  the  corporation.  The  duties 
and  powers  of  the  officers  or  public  agents  of 
the  corporation  are  prescribed  by  statute  or 
charter,  which  all  persons  not  only  may  know, 
but  are  bound  to  know.  Tlie  opposite  doctrine 
would  be  fraught  with  such  danger,  and  accom- 
tmnied  with  such  abuse,  that  it  would  soon  end 
in  the  ruin  of  municipalites  or  be  legislatively 
•overthrown.  These  considerations  vindicate 
both  the  reasonableness  and  necessity  of  the 
rule  that  the  corporation  is  bound  only  when 
its  agents  or  officers,  by  whom  it  can  alone 
act,  if  it  acts  at  all,  keep  within  the  limits 
cf  the  chartered  authority  of  the  corporal  ion. 
The  history  of  the  workings  of  municipal  bodies 
has  demonstrated  the  salutary  nature  of  this 
principle,  and  that  it  is  the  part  of  true  wisdom 
to  keep  the  corporate  winffs  clipped  down  to  the 
lawful  standara.  It  results  from  this  doctrine 
that  contracts  not  authorized  by  the  charter 
cr  by  other  legislative  acts — that  is,  not  within 
the  scope  of  the  powers  of  the  corporation, 
«nder  any  circumstances — are  void, .  and  in 
Actions  tnereon  the  corporation  may  success- 
fully interpose  the  plea  of  vltra  zires^  setting 
up  as  a  defense  its  own  want  of  power  under 
its  charter  or  constituent  statute  to  enter  into 
the  contract."  Id.  g  457.  In  secUon  458  of 
same  work,  he  says:  '*  Agreeably  to  the  f ero- 
ding principles,  a  corporation  cannot  main- 
tain an  action  on  a  bond  or  a  contract  which  is 
invalid,  as  where  a  city  without  authority 
loaned  its  bonds  to  a  private  com  pan  v,  and 
took  from  it  a  penal  bond  conditioned  for  the 
faithful  application  of  the  city  bonds  to  pay- 
ment for  work  which  the  city  had  no  power  to 
construct,  or  assist  in  constructing.  The  remedy 
in  such  case  must  be  in  some  other  form  than 
in  an  action  to  enforce  the  contract.  So.  a  con- 
tract by^  a  city  to  waive  its  rights  to  go  on  with 
the  laying  out  of  a  street,  or  not,  as  it  might 
choose,  is.  it  seems,  against  public  policy, 
and  it  is  void  if  it  amounts  to  a  surrender  of  its 
legislative  discretion."  Id.  §458.  See  also 
case  of  Vanharn  v.  Des  Muine$,  63  Iowa,  447. 
This  is  an  Iowa  case.  It  was  a  suit  brought  by 
the  owner  of  a  certain  building  that  had  been 
^iestroyed  by  fire,  against  the  city  of  Des 
Moines,  predicated  upon  neglect  of  the  Des 
Moines  Waterworks  Company  to  supply  suf- 
ficient water  to  extinguish  the  fire.  It  appear- 
ed in  this  case  that  the  waterworks  company 
was  a  private  corporation,  with  which  the  ciiy 
cf  Des  Moines  had  contracted  to  furnish  its  fire 
department  a  certain  quantity  of  water,  and 
said  water  company  further  inaemnifled  the  city 
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against  all  damages  that  might  result  to  it  by 
reason  of  the  water  compsoy's  negligence  in 
the  construction  and  operation  of  its  works. 
The  court,  after  discussmg  the  general  liabil- 
ities of  a  municipal  corporation  for  its  failure 
to  extinguish  fir^,  and  determining  that  there 
was  no  such  liability,  proceeded  to  consider 
the  case  with  reference  to  the  contract  between 
the  city  and  the  waterworks,  and  on  this  branch 
of  the  case  said:  "But  it  is  said  that  the  case 
at  bar  is  peculiar  in  this,  that  the  city  took  a 
contract  from  the  waterworks  compaoy  to 
protect  itself  against  all  actions  whicb  might  be 
brought  against  it  for  misfeasance  or  neglect 
on  the  part  of  the  company.  This  indemnity, 
it  is  claimed,  gives  a  right  of  action  where 
otherwise  it  would  not  exist.  But  clearlv  this  is 
not  so.  Indemnification  asainst  liability  must 
always  be  regarded  as  having  reference  to  ex- 
isting grounds  of  liability,  and  not  as  serving 
to  create  new  ones.  Besides,  the  cit^  could 
not  assume  liability  for  neeligence  m  cases 
where  the  law  did  not  already  impose  a 
liability.  The  contract,  then,  must  be  con- 
strued as  covering  cases  only  where  an  action 
might  be  maintained  against  the  city  independ- 
ent of  the  contract."*'  In  Becker  v.  Keokuk 
Waterworki,  70  Iowa,  410,  the  Vanhorn  Case  is 
cited  and  approved,  and  in  that  case  it  was 
held  that  a  city  could  not  assume  a  liability 
for  negligence  where  none  was  imposed  by 
law,  and  that  the  contract  of  indemnity  must 
be  regarded  as  having  reference  to  existing 
grounds  of  liability,  and  not  as  creating  new 
ones. 

Another  case  involving  the  same  principle  is 
Black  V.  Columbia.  10  S.  C.  412.  This  was  a 
suit  to  recover  damages  plaintiff  had  sustained 
in  loss  of  his  house  by  fire.  It  was  claimed  by 
plaintiff,  among  other  things,  that  the  fire  was 
the  result  of  the  defendant's  negligence  in  fail- 
ing to  furnish  a  sufficient  supply  of  water,  as 
it  bad  contracted  and  agreed  to  do.  The  court 
said:  "If,  however,  we  consider  that  there 
was,  as  alleged,  a  distinct,  express  contract  of 
the  officers  with  the  plaintiff,  personally,  un- 
dertaking to  insure  him  an  adequate  supply  of 
water  in  the  pipes  at  all  times  for  the  purposes 
aforesaid,  it  does  not  necessarily  follow  that 
the  action  could  be  maintained  upon  such  con- 
tract. That  would  involve  another  question, 
— whether  the  officers  of  the  corporation  have 
the  right  to  make  such  a  contract.  Doubtless, 
there  are  cases  in  which  a  contract  by  a  munic- 
ipal corporation  will  be  implied  from  facts. 
These,  however,  arise,  for  the  most  part,  out 
of  transactions  in  which  the  corporation  itself 
has  in  some  way  received  and  used  property  or 
money  which  ex  cequo  et  bono,  does  not  belong 
to  it.  But,  in  all  cases  either  of  express  or 
implied  contract  on  the  part  of  the  corporation 
the  contract  cannot  be  enforced  against  the 
corporations  if  it  is  in  violation  of  the  charter, 
or  beyond  the  scope  of  the  agency  created  by 
it.  In  such  case  the  principle  of  respondeat 
superior  does  not  apply,  but  the  alleged  con- 
tract is  ultra  vires,  and  void.  To  this  class  be- 
longs an  alleged  contract  which  restricts  the 
exercise  of  legislative  discretion  vested  in  the 
municipality  or  its  officers  in  reference  to  pnb 
lie  duties,  and  upon  such  contract  the  corpora 
tion  cannot  be  held  either  in  special  orseneral 
assumpsit     Thomas  v.  Biehmond,  70  U.  S.  19 
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Wall.  849,  20  L.  ed.  458;  Dill.  Mun.  Corp. 
gg  61,  872,  and  notes.  lo  the  case  from  Wal- 
lace, DOtes  were  issued  by  the  city  of  Rich- 
mond to  circulate  as  money,  in  contravention 
of  law,  and  it  was  held  that  they  could  not  be 
recovered.  The  court  said:  ''Municipal  cor- 
porations represent  the  public,  and  are  them- 
selves to  be  protected  against  the  unauthorized 
acts  of  their  officers  and  agents,  when  it  can 
be  done  without  inlury  to  third  parties.  .  .  . 
Persons  dealing  with  such  officers  and  agents 
are  chargeable  with  notice  of  the  powers  which 
the  corporation  possesses,  and  are  to  be  held 
responsible  accordlnglv.  The  issuing  of  bills 
as  a  currency  by  such  a  corporation  without 
authority  is  not  only  contrary  to  positive  law, 
but,  being  ttltra  vires,  is  an  abuse  of  the  pub- 
lic franchises  which  have  been  conferred  upon 
it;  and  the  receiver  of  the  bills,  being  chargea- 
ble with  notice  of  the  wronc,  is  in  pari  delicto 
with  the  officers,  and  shoula  have  no  remedy, 
even  for  money  had  and  received,  against 
the  corporation.  .  .  .  The  protection  of 
public  corporations  from  such  unauthorized 
acts  of  their  officers  and  agents  is  a  matter  of 
public  policy  in  which  the  whole  community 
is  concerned,"  etc.  If,  as  alleged,  there  was 
in  this  case  a  contract  by  the  officers  of  the 
city,  insuring  to  the  plaiotffF  an  adeauate  sup- 
ply of  water  at  all  times  and  under  all  circum- 
stances, we  are  inclined  to  the  opinion  that  it 
W8S  a  contract  restricting  the  discretion  of  the 
municipality,  beyond  the  scope  of  the  charter, 
and.  if  actually  proved,  would  not  support  an 
action  against  the  corporation. 

We  add  to  this  case,  concluding  the  citation 
of  authorities  on  the  point  in  issue,  the  admira- 
ble conrmcnt  in  argument  of  counsel  for  the 
city,  which  concisely  and  accurately  expresses 
the  view  of  the  court:  "As  in  this  case  it  was 
held,  as  the  law  itself  imposed  no  liability  on 
the  defendant  city  for  its  failure  to  supply 
plaintiff  with  water,  no  contract  that  its  officers 
might  make  could  charge  it  with  such  liabili- 
ty, so,  in  the  case  at  bar^it  should  be  held  that, 
as  the  law  binds  the  defendants  only  to  a  careful 
and  skillful  exercise  of  the  construction  of  its 
sewers,  and  does  not  impose  on  them  the  obli- 
gation and  liability  of  an  insurer,  no  contract 
tbat  its  officers  might  make  could  impose  such 
liability.    That  a  municipal  corporation  can- 


not and  should  not  be  bound  by  an  ultra  tirm 
contract  is  a  proposition  that  is  well  settled  bf 
outhority,  and  sustained  by  reason  and  Justice. 
To  hold  otherwise  would  be  to  vastly  enlarge 
the  authority  of  public  agents,  and  permit 
them  to  bind  a  municipal  corporation  by  con- 
tracts absolutely  prohibited  by  law,  and  would 
thus  expose  the  public  to  evils  and  abuses  that 
the  limitations  and  restrictions  thrown  around 
corporate  officers  are  intended  to  prevent.  Od 
the  other  hand,  there  is  no  hardship  in  such  a 
doctrine,  for  these  officers  are  public  officei^ 
whose  rights  and  powers  are  fixed  by  law,  ana 
he  who  is  isfnorant  of  them  is  ignorant  with- 
out excuse.^' 

The  board  of  public  works  and  affairs  oould 
bind  the  city  by  contract  so  far,  and  no  far- 
ther, than  it  would  have  been  bound  by  law; 
that  is,  to  ordinary  skill  and  care  in  the  execu- 
tion of  the  work  agreed  to  be  done.  So,  as  is 
well  said  in  the  same  argument  of  counsel: 
*'If  they  had  undertaken  to  indemnify  Suth- 
erland ft  Co.  against  loss  resulting  from  de- 
fendant's negligence  in  the  execution  of  the 
work,  this  would  have  been  valid.  For  this 
much  the  dty  is  bound  by  law,  independent  of 
any  contract  provision.  But,  instead  of  limit- 
ing the  city's  obligation  as  fixed  by  law,  the 
board,  by  contract,  attempted  to  make  it  liable 
for  what,  in  the  absence  of  such  contract,  it  is 
not  pretended  it  could  have  been  held  liable. 
The  inhabitants  of  the  city  of  Nashville — ^thoae 
people  who  live  within  the  corporate  limits — 
are  its  corporators.  Their  liability,  as  well  aa 
their  rights,  are  fixed  by  law;  and  no  more  can 
the  agents  of  these  corporators  increase  their 
liabilities  than  they  can  deprive  them  of  their 
rights.  The  Legislature  of  the  state  has  deemed 
it  a  wise  policy  to  charge  municipal  corpora- 
tions with  a  certain  liability.  All  who  deal 
with  these  corporations  are  l)ound  to  know  the 
extent  of  this  liability,  and,  when  the  corporar 
tion's  agents  exceed  it,  they  may  be  guilty  of 
a  personal  wrong,  but  cannot  subject  the  got- 
poration  they  represent  to  damages  on  that  ao^ 
count." 

For  the  errors  indicated  the  judgmeiU  mwi 
he  reversed,  and  the  cause  remanded  for  a  new 
trial.  Defendants  in  error  will  pay  costs  of 
this  court. 


IOWA  SUPREME  COURT. 


STATE  of  Iowa,  ex  rd,  Jacob  FERINE, 
eial.,  Appts., 

V. 

George  YAN  BEER  et  al 
I Iowa ) 

1.  Want  of  Jorifldietioii  will  be  reeog- 
nized  by  the  court  even  if  no  objootion  is  made. 

8.  A  rait  to  determine  the  title  to  an  of- 
fice as  between  the  relator,  who  was  the  former 
Incumbent,  and  an  opposing  claimant,  is  author- 


Nora.— The  above  case  presents  a  question  of 
great  ioterestas  well  as  importanoe.  The  full  re- 
port of  the  briefs  of  oounsel  with  the  prevailing 
and  dlsBenting  opinions  leaves  little  to  be  said  upon 
the  subject. 
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ized  by  Code,  1 8862,  although  the  relator  is  aota> 
ally  in  possession  of  the  office  holding  over  fkom 
the  former  term. 

8.  Facts  Bhowing  good  flUth  mr^  proper 

in  SDBwer  to  an  allegation  of  fraudulent  oonoeal- 
ment  of  alienage  by  one  party,  in  a  suit  to  deter- 
mine the  title  to  an  office,  although  he  was  under 
some  disability. 

4*  None  but  qnaliflod  electors  csa  hold 
an  elective  office  unless  otherwise  specdally 
provided. 

6.  An  alien  is  incapable  of  holding  o^ 
fice  until  he  is  naturalized. 

6*  Any  person  who  can  qniJiiy  himself 
to  take  and  bold  an  office  is  eligible  to  it  at  the 
time  of  the  election  although  he  was  under  i 
disability  on  the  day  of  eleotioD. 


See  also  20  L.  R.  A.  97;  24  L.  R.  A.  343;  29  L.  R.  A.  703;  44  L.  R.  A.  446. 


Btatb,  «9  reL  Fbbinb,  v.  Yaji  Bbsk, 


1808. 

V*  Tbm  natarallBatUm  of  »  _ 
tweentheda^of  eleetioB  andtbeda^ 
when  lie  Is  required  to  qnalliy  for  office 
will  remoTB  the  dtoabflity  of  alienage  where  tliere 
li  no  expren  provision  of  law  ^  that  an  alien  is 
Ineligible**  or  **  inoapable  of  being  elected.** 

(BoMnson,  Ch.  J.,  and  Qranijer^  3^  diuent4 
dPebmary  2, 1801L) 


APPEAL  by  relators  from  ajudgment  of  the 
District  Court  for  Henry  County  in  fayor 
of  defendani  in  an  action  brought  to  determine 
the  right  to  the  office  of  sheriff  of  that  count/. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

MeMTS.  H.  A*  MeCoid,  Palmer  A  He- 
Cold  and  Phillips  A  Day  for  appellant. 

Mes9n.  T.  A.  Bereman,  W.  S.  wlthrow» 
and  R.  Ambler  A  Son*  for  appellee: 

This  court  will  recognize  want  of  Jurisdic- 
tion even  if  no  objection  be  made  here  or  in  the^ 
court  below. 

8t.  Joieph  Mfg.  Co.  v.  Harrington,  58  Iowa, 
880;  Qrctn  ▼.  Richmond,  68  Iowa,  670. 

This  is  an  action  brought  by  one  holding  an 
office  against  one  electedf  thereto  and  about  to 
enter  upon  the  discharge  of  its  duties.  As  a 
proceeding  in  the  nature  of  quo  warranto  it  is 
not  warranted  by  the  common  law  or  our  stat- 
utes. As  an  action  in  equitj  aided  by  injunction 
to  try  title  to  an  office,  it  la  a  discovery,  such 
proceedings  heretofore  not  haying  been  recog- 
nized by  the  courts. 

Cochran  ▼.  McCUary,  22  Iowa,  76;  District 
Twp.  of  Soldiers  v.  Barrett,  47  Iowa,  110;  StaU 
▼.  tHmpkins,  77  Iowa,  676. 

Quo  warranto  is  the  proper  proceeding,  the 
only  one,  in  which  to  try  title  to  an  office. 

I'eople  Y.  Olds,  8  Cal.  167,  68  Am.  Dec.  898; 
Chm.  V.  Dearborn,  16  Mass.  126;  People  y. 
Feaee,  27  N.  Y.  46. 

To  warrant  bringing  the  action  there  must 
haye  been  a  user  of  the  office  by  the  defendant. 

Kingy.  WhitweU,  6  T.  R.  86;  People  y.  Me- 
OuUough,  11  Abb.  Pr.  N.  8.  129. 

The  law  with  reference  to  the  time  of  quali- 
fying for  office  is  directory  and  not  mandatory. 
Of  course  if  the  law  expressly  declared  that 
the  officer  cannot,  or  shall  not  qualify  after  a 
certain  date,  there  might  be  some  reason  for 
claiming  it  to  be  mandatory.  But  it  does  not 
eyen  impliedly  say  so. 

Kearney  y.  Andrews,  10  N.  J.  Eq.  70;  State 
▼.  CkMg,  16  Or.  67;  Bossy.  WiUiamson,  44 Ga. 
601;  Chicago  Y.  Oage,  96  HI.  698.  86  Am.  Rep. 
182;  State  y.  Porter,  7  Ind.  204;  StaU  y.  OhurOr 
iU,  41  Mo.  41;  i^tate  y.  Tex.  County  Ct.  44  Mo. 
280;  People  y.  HoUey,  12  Wend.  481;  Oronin  y. 
Gundy,  16  Hun,  620;  State  y.  Toomer,  7  Rich. 
L.  216. 

Persons  elected  to  office  before  naturaliza- 
tion, who  are  after  such  election  (and  before 
entering  upon  the  duties  of  the  office)  natural- 
ized, are  entitled  to  hold  and  exercise  the  duties 
of  SQch  offices. 

State  Y.  Trumpf,  60  Wis.  108;  StaUY.  Smith, 
14  Wia.  666;  State  y.  Murray,  28  Wis.  96.  9 
Am.  Rep.  489;  Privett  y.  JBMtfcrd,  26  Ean. 
62, 40  Am.  Rep.  801;  Smith  y.  Moore,  90  Ind. 
294;  Vogel  ▼.  &<Ue,  107  Ind.  874. 
19L.R.A. 


Giveii*  J.^  deliyered  the  opinion  of  the 
court: 

1.  The  first  question  presented  is  that  of  juris- 
diction. Appellees  contend  that  neither  the 
district  court  nor  this  court  has  jurisdiction  to- 
hear  and  determine  the  cause  as  presented  in 
the  pleadings.  A  determination  of  this  ques- 
tion requires  that  we  state  at  some  length  the 
allegations  of  the  plaintiff's  bill.  On  «lanuary 
4, 1892,  that  being  the  first  Monday  in  sai'd 
month,  the  plaintiff  filed  a  bill  stating  that  re- 
lator Qillis  was  a  resident  citizen  and  elector 
of  the  county;  that  he  yoled  at  the  general  elec- 
tion in  lb91  for  relator  Perioe,  and  is  interested, 
in  the  result  of  this  suit;  that  the  county  attor- 
ney was  asked  to  bring  this  action,  and  failed: 
and  refused  to  do  so,  whereupon  it  is  brought 
by  a  private  individual.  The  petition  alleges,, 
in  substance,  as  follows:  That  the  relator 
Perine  had  held  the  office  of  sheriff  of  Henry 
county  for  the  preceding  two  yeais,  and  w as- 
then  in  possession  thereof,  and  entitled  to  hold 
the  same  until  a  successor  "legally  eligible" 
was  duly  elected  and  qualified;  that  he  and  ap- 
pellee Van  Seek  were  opposing  candidates  for 
said  office  at  the  general  election  in  1891;  that 
Van  Beek  received  a  majority  of  all  the  yotea 
cast;  that  a  certificate  of  election  had  been  is- 
sued to  him,  and  that  he  was  about  to  present 
his  bond  to  the  defendant  board  for  approval, 
and  to  qualify  as  such  sheriff,  and  demand  said 
officeof  the  relator  Perine;  that  said  (Jeor^e 
Van  Beek  was  not  a  citizen  of  the  state  or  of 
the  United  States,  for  the  reason  that  he  was 
bom  in  the  kingdom  of  Holland,  and  had  neyer 
been  naturalize  under  the  laws  of  the  United 
States,  and  was  therefore  "not  eligible  to  the 
office  at  the  time  of  his  election;"  that  he 
fraudulently  concealed  said  facts,  and  repre- 
sented himself  to  be  a  citizen  of  the  United 
States  and  an  elector  of  this  state  at  the  time 
of  the  election,  of  the  canyass  of  the  yote,  the 
issuing  of  the  certificate,  and  until  after  the  ex- 
piration of  the  time  for  contest;  that  relator 
Perine  received  the  highest  number  of  votes- 
cast  for  any  candidate  eligible  to  hold  said 
office,  but  the  board  of  canvassers,  not  know- 
ing that  said  Van  Beek  was  ineligible,  declared 
him  elected.  The  prayer  is  that  the  right  to 
said  office  be  determined;  that  Jacob  Perine  be 
adjudged  legally  in  possession  of  the  same,  and 
entitled  to  hold  the  same  until  his  successor  is- 
elected  and  qualified;  that  George  Van  Beek 
be  adjudged  ineligible  thereto;  that  the  action 
declaring  his  election  be  canceled  and  declared 
yoid,  ana  that  Jacob  Ferine  be  declared  elected, 
and  entitled  to  (jualifj  and  to  exercise  said 
office  after  qualification;  that  the  board  of 
superyisors  be  commanded  to  issue  a  certificate 
of  election  to  relator  Perine,  and  that  the  said 
board  and  the  auditor  be  commanded  to  qualify 
and  swear  him  in  as  such  officer;  that  tempo- 
rary injunction  issue  restraining  the  chairman 
of  said  board  and  said  auditor  from  proceeding 
to  qualify  said  Van  Beek,  and  restraining 
Van  Beek  from  Qualifying  and  from  fur- 
ther claiming  said  office  until  this  cause 
is  determined.  On  presentation  of  said  pe- 
tition to  Hon.  W.  1.  Babb,  judge,  in  cham- 
bers, he  ordered  that  a  temporary  writ  of 
injunction  issue  restraining  Van  Beek  from 
exercising  any  of  the  duties  and  function?  of 
said  office  '*until  information  in  quo  warranto 
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«AD  be  beard,  upon  tbe  relators,  James R  GIIIIb 
and  Jacob  Ferine,  filing  a  bond  conditioned  as 
by  law."  Bond  being  med^the  clerk  on  said  4lb 
•day  of  January  issued  a  temporary  writ  of  in- 
junction in  accordance  with  said  order.  On 
the  same  day  defendants  appeared,  and  filed  a 
motion  to  dissolve  tbe  injunction  on  tbe  ground 
that  tbe  same  was  issued  without  authority  of 
law,  which  motion  was  then  submitted  and 
overruled,  and  the  court  ordered  the  cauBe  set 
•down  for  hearing  on  the  next  day  at  9  o'clock 
A.  M.  By  this  motion  the  defendants  ques- 
tioned tbe  jurisdiction  of  the  court.  The 
•overruling  of  tbe  motion  was  favorable  to 
■appellant,  and,  as  the  defendants  have  not 
appealed,  he  insists  that  the  question  of  1u- 
risdiction  is  not  before  this  cotu-t.  This 
•couri  Las  uniformly  held  that  it  will  recognize 
want  of  jurisdiction,  even  if  no  objection  be 
made.  6Y.  JoBeph  Mfg,  Go,  v.  JSarrington,  58 
Iowa,  880;  Orovet  v.  Richmond,  58  Iowa, 
570. 

Whenever  a  want  of  jurisdiction  is  suggested, 
by  our  own  examination  of  the  case  or  other- 
wise, it  is  the  duty  of  the  court  to  consider  it, 
for  if  the  court  is  without  jurisdiction  it  is 
powerless  to  act  in  the  case.  Appellee  con- 
lends,  and  correctly  so,  that  an  action  in  equity 
aided  by  injunction  will  not  lie  to  try  title  to 
4in  ofiice.  Cochran  v.  McOlearp,  22  Iowa,  75; 
District  Tipp,  of  Soldier  v.  Barrett,  47  Iowa, 
110;  State  v.  Simpkins,  77  Iowa,  676. 

Appellee  also  contends  that  the  onlv  action 
authorized  by  chapter  6,  title  20.  of  the  Code, 
«o  far  as  it  relates  to  public  offices,  is  against 
one  holding  or  exercising  such  office,  and  that, 
as  be  is  not  holding  or  exercising  the  office  in 
question,  no  action  will  lie  against  him  under 
«aid  chapter.  He  maintains  that  this  is  an  ac- 
tion to  prevent  him  from  taking  and  exercising 
the  office,  and  that  no  such  action  is  provided 
for  by  statute  or  common  law,  and  therefore 
the  court  is  without  jurisdiction.  Said  diap- 
ter6,  in  addition  to  the  actions  against  persons 
doing  the  things  specified  in  the  first  section, 
provides,  in  section  8852,  as  follows:  "When 
aeveral  persons  claim  to  be  entitled  to  tbe  same 
office  or  franchise,  a  petition  may  be  filed 
agait^st  all  or  any  portion  thereof,  in  order  to 
try  their  respective  rights  thereto,  in  the  man- 
ner provided  by  this  chapter."  Herein  the 
right  to  proceed  against  one  claiming  to  be  en- 
titled to  an  office  or  franchise  is  clearly  given. 
Here  we  have  two  persons  claiming  to  be  en- 
titled to  the  same  office,  and  by  this  section  au- 
thority is  given  to  try  their  respective  rights 
thereto,  we  arc  in  no  doubt  but  that  the  court 
•has  jurisdiction  over  this  cause. 

2.  On  the  5th  day  of  January,  1892,  the  de- 
fendant filed  a  demurrer  to  the  petition.  He 
also  filed  a  motion  for  permission  to  be  natural- 
ized, stating  that  he  was  born  in  Holland  in 
1884,  emigrated  with  his  parents  to  the  United 
States  in  1847,  and  has  resided  therein  ever 
since,  and  for  27  years  in  Henry  county;  that 
in  1861  he  volunteered  in  the  United  States 
military  service  in  the  War  of  the  Rebellion, 
and  was  honorably  discharged  therefrom  in 
1866.  The  record  shows  that,  upon  proof  be- 
ing presented,  be  was  duly  naturalized  on  said 
<5th  day  of  January,  and  that  said  demurrer 
was  overruled.  On  the  6th  day  of  January  the 
<iefcndant  Van  Beek  answered,  admitting  that 
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votes  were  cast  at  the  general  election  as  al- 
leged, that  he  is  a  native  of  Holland,  and  that 
he  was  at  the  time  of  the  election  unnatural- 
ized. He  alleged  that  his  father  was  natural- 
ized in  1865;  that  be  had  been  advised  that  bis 
father  had  been  naturalized  before  he  (the  de- 
fendant) attained  his  majority,  and  never  until 
the  commencement  of  this  proceeding  had  rea- 
son to  doubt  that  he  was  a  citizen  of  the  United 
States;  and  that,  relying  thereon,  he  had  exer- 
cised tbe  rights  of  a  citizen  since  arriving  of 
age.  He  then  set  out  his  service  in  the  army, 
his  naturalization  on  January  5th.  and  alleged 
that  immediately  thereafter  he  filed  his  bond  as 
sheriff,  which  was  approved,  and  took  tbe  oath 
of  office  required  by  law.  He  denies  all  fraud* 
and  prays  that  the  injunction  issued  be  dis- 
solved, that  he  be  duly  declared  elected  and 
qualified  sheriff,  and  that  the  immediate  pos- 
session and  control  of  said  office  be  granted  to 
him.  Plaintiff  moves  to  strike  out  that  part 
of  the  answer  stating  that  defendant  relied  up- 
on information  that  his  father  was  naturalisKi 
before  defendant  became  of  age,  that  he  exer- 
cised the  rights  of  citizenship,and  that  he  served 
in  the  army  and  was  naturalized.  This  motion 
was  properly  overruled,  and  the  matters  set 
out  were  competent  and  material  in  denial  of 
the  fraud  charged  by  plaintiff. 

8.  On  January  6, 1892,  the  pUintiff  filed  a 
demurrer  to  the  answer  as  follows:  '*  (1)  That 
said  answer  on  its  face  admits  the  fact  that  de- 
fendant George  Yan  Beek  was,  at  the  time  of 
his  election,  not  a  citizen  of  the  United  States 
and  of  the  state  of  Iowa,  and  was  so  ineligible 
to  said  office.  (2)  The  answer  admits  on  its 
face  that  defendant  Qeorge  Yan  Beek  was  not 
a  citizen  of  the  United  States  and  of  the  state  of 
Iowa,  at  the  commencement  of  the  term  of  of- 
fice of  sheriff  of  Henry  county,  under  the 
statutes  of  the  state  of  Iowa,  and  was  ineligible 
to  hold  the  office  at  that  time.  (8.)  It  shows 
that,  not  being  eligible  at  the  time  of  the  eleo- 
tion  and  at  the  time  of  the  commencement  of 
the  term  of  office,  the  office  became  vacant, 
and  that  the  present  incumbent,  (in  office,)  bj 
statutorv  appointment,  holds  over  until  a  suc- 
cessor, 'legally  eligible  to  said  office  shall  be 
elected  and  qualified.  (4)  Because  no  subse- 
quent Act  can  be  retroactive,  and  so  operate 
as  to  make  defendant  eligible  at  the  date  re- 
quired by  law.  (5)  Tbe  answer  oonfessen  all 
substantial  allegations  and  equities  of  the  pe- 
tition, and  shows  defendant  not  entitled  to  the 
office  claimed  by  him."  This  demurrer  was 
overruled  on  the  same  day,  to  which  the  plain- 
tiff excepted.  The  answer  admits  that  appel- 
lee Yan  Beek  was  an  alien  at  the  time  of  his 
election,  and  that  he  remained  such  until  Jan- 
uary 5,  1892,  when,  as  it  is  alleged,  he  was 
legallv  naturalized,  and  became  a  citizen  of 
tbe  United  States  and  a  qualified  elector  of 
Henry  county.  The  question  is  whether  these 
allegations,  taken  as  true,  show  Mr.  Yan  Beek 
gualifled  to  hold  the  office  of  sheriff.  Our 
first  inquiry  is  whether  an  alien  can  hold  the 
office  of  sheriff  under  the  laws  of  lowSi 
There  is  no  provision  in  our  Constitution  or 
statute  upon  that  subject,  yet  it  is  certainly  a 
fundamental  principle  of  our  ffovernment  that 
none  but  qualified  electors  can  bold  an  elective 
office  unless  otherwise  specially  provided. 
Thii   precise  question   was  passed  upon  In 
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8iate  T.  Smith,  14  Wis.  497.  Smitb,  an  alien 
-who  had  been  elected,  was  holding  the  office 
of  sheriff  without  being  naturalized.  In 
speaking  of  our  form  of  government  the  court 
says:  "As  to  all  such  governments  it  is  an 
acknowledged  principle  which  lies  at  the  very 
foundation,  and  the  enforcement  of  which 
needs  neither  aid  of  statutory  nor  constitu- 
tional enactments  or  restrictions,  that  the  gov- 
ernment is  instituted  by  the  citizens  for  their 
liberty  and  protection,  and  that  it  is  to  be  ad- 
ministered, and  its  powers  and  functions  exer- 
cised, only  by  them  and  through  their  agents." 
After  reasoning  with  marked  ability  upon  the 
question  the  court  said  In  conclusion:  "  We 
entertain  no  doubt,  upon  the  facts  stated  in 
the  complaint,  that  the  defendant  was  ineli- 
gible. We  are  of  the  opinion  that  appellee 
van  Beek  was  ineligible  to  hold  the  office  of 
flheriff  prior  to  his  naturalization. 

4.  This  brings  us  to  inquire  whether  the  fact 
alleged,  of  appellee's  having  become  eligible 
on  the  5th  day  of  January,  1892,  entitled  him 
to  take  and  hold  the  office;  in  other  words, 
whether  his  ineli^'bility  relates  to  the  time  of 
ills  election,  or  the  time  he  was  required  to 
qualify.  In  considering  this  question  it  must 
oe  remembered  that  we  have  no  provision  de 
claring  who  are,  or  who  are  not,  eligible  for 
election  to  or  to  hold  the  office  of  sheriff,  and 
that  it  is  only  upon  the  general  priaciples  al- 
ready stated  that  appellee  is  held  to  have  been 
iDcligible  to  hold  that  office  before  he  was 
naturalized.  This  case  must  not  be  confound- 
ed with  those  resting  upon  expressed  provisions 
as  to  eligibility,  either  for  election  to  or  for 
holding  any  particular  office.  Such  cases 
are  determined  by  the  language  of  the  provis- 
ion, while  this  case  must  be  determined  by  the 
fact  that  the  disability  was  one  that  could  be, 
and  according  to  the  allegation  was,  removed 
in  lime  to  qualify.  Mr.  Gushing,  in  his  Law 
and  Practice  of  Legislative  Assemblies,  ( sec. 
78.)  in  speaking  of  the  time  to  which  disqual- 
ifications relate,  says:  "Thus,  where  it  is 
said  that  no  person  holding  a  particular  office, 
etc.,  '  shall  have  a  seat;' '  shall  be  a  member;' 
'shall  at  the  same  time  have  a  seat;'  'shall  hold 
a  seat;' '  shall  be  capable  of  having  a  seat;' 
'  shall  be  capable  of  being  a  member;'  'shall 
be  capable  of  holding,  any  office:'  '  shall  act 
as  a  member;' — the  disqualification  relates  to  a 
time  of  assuming  the  functions  of  a  member; 
but  where  the  following  terms  are  used,  name- 
ly. *  shall  be  incapable  of  being  elected;'  'shall 
be  eligible  to  a  seat;'  'shall  be  eligible  as  a  can- 
•didate  for;'  'shall  be  ineligible;' — the  disquali- 
fication relates  to  the  time  of  the  election." 
If  appellee's  disability  was  removed  as  alle.%-^, 
he  was  oertaiuly  '^capable  of  being  sheriff,  of 
acting  as  sheriff,  of  holding  the  office  of  sher- 
iff." It  cannot  be  said  in  such  case  that  he  was 
"  incapable  of  bein^  elected,"  or  Ineligible  as 
a  candidate,  or  ineligible  to  hold  the  office. 
The  disqualifications  to  election  and  to  hold 
offices,  found  in  the  constitutions  and  statutes 
of  the  United  States  and  the  states,  may  be 
classed  as  those  that  will  or  may  be  removed 
before  the  time  for  assumiug  the  office,  and 
those  that  will  not  and  cannot  be  so  removed. 
In  the  latter  case  it  is  very  clear  the  person 
cannot  take  the  office,  because  he  is  not  eli- 
gible to  hold  it    In  the  former  he  is  eligible 
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if  the  disability  has  been  removed,  and  may 
take  and  hold  the  office  unless  he  was  disqual- 
ified from  being  a  candidate.  "It  has  been 
the  constant  practice  of  the  Congress  of  the 
United  States  since  the  Rebellion  to  admit  per- 
sons to  seats  in  that  body  who  were  ineligible 
at  the  date  of  their  election,  but  whose  disa- 
bilities had  been  subsequently  removed."  Mc> 
Crary,  Elections,  §  811.  The  disability  pro- 
vided in  such  cases  was  not  from  being  elected, 
but  from  holding  the  office,  and,  when  that 
disability  was  removed,  the  right  to  hold  the 
office  was  recognized.  Hon.  John  Y.  Brown, 
of  Kentucky,  who  was  elected  as  a  represent- 
ative in  the  Thirty-sixth  Congress  before  Lo 
was  of  the  required  age,— 25  years.—was  al- 
lowed to  take  his  seat  and  hold  the  office  upon 
arriving  at  that  age,  nowitbstanding  his  in- 
eligibility at  the  time  of  his  election.  In  Stuta 
V.  Smithy  supra,  the  disqualification  was  held 
to  apply  to  the  right  to  hold  the  office,  aod  not 
to  the  right  to  be  elected  thereto.  In  State  v. 
Murray,  28  Wis.  96,  9  Am.  Rep.  489,  it  was 
held  that  an  alien  may  be  elected  to  the  office 
of  clerk  of  the  county  board  of  supervisors, 
and,  in  case  his  disability  is  removed  before 
the  commencement  of  the  term  of  office  for 
which  he  is  elected,  he  will  be  entitled  to  en- 
ter upon  and  hold  such  office.  That  case  in 
its  facts  is  identical  with  this,  and  in  that  state, 
as  in  this,  there  was  no  constitutional  or  statu- 
tory provision  on  the  subject  of  eligibility. 
The  court,  in  considering  the  nature  and  effect 
of  the  disqualification,  says:  "  In  my  Judg- 
ment it  is  not  that  a  person  who  is  not  an 
elector,  only  because  of  some  disqualification 
which  he  nas  the  power  to  remove  at  any 
time,  is  thereby  rendered  ineligible  to  be 
elected  to  a  public  office  for  a  term  which  is 
to  commence  at  a  future  time,  but  it  is  that  a 
person  thus  disqualified  shall  not  be  eligible 
to  hold  such  office.  Such  disaualification  does 
not  relate  to  the  election  to,  but  the  holding 
of,  the  office."  These  cases  are  followed  in 
State  Y.  Trumpf,  50  Wis.  108,  one  of  the  iudges 
expressing  dissatisfaction  with  the  rule  an- 
nounced in  State  v.  Murray. 

From  these  authorities  it  seems  quite  clear 
that  when  the  disqualification  of  one  elected 
to  an  office  is  against  his  holding  the  office, 
and  that  disqualification  is  removed  in  time 
for  him  to  take  and  hold  it,  he  may  riehtly  do 
so.  Appellant  relies  upon  section  692  of  the 
Code,  which  provides  for  contesting  elections 
to  county  offices  upon  the  ground  among  oth- 
ers, that  the  person  declared  elected  "  was  not 
eligible  to  the  office  at  the  time  of  the  elec- 
tion." It  is  contended  that  this  makes  ineli- 
gibility relate  to  the  time  of  election,  and  that 
one  then  ineligible  to  hold  the  office  is  ineli- 
gible to  election,  and  therefore  cannot  qualify, 
though  fully  eligible  at  the  time  for  doing  so. 
In  construing  this  language  of  the  statute  it 
should  be  remembered  that  courts  must  be 
slow  to  interfere  with  the  choice  of  the  people 
expressed  at  legally  conducted  elections,  and 
that  it  is  only  when  their  choice  is  contrary  to 
law  that  it  will  be  set  a.«ide.  If  they  elect  one 
to  serve  them  as  sheriff  who  can  legally  qualify 
at  the  time  reouired,  no  good  reason  appears 
for  setting  asiae  their  choice. 

It  is  an  eligible  officer  the  law  reauires,  and 
any  person  who  can  qualify  himself  to  take 
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and  hold  the  office  Ib  eligible  to  it  at  the  time 
of  the  election.  The  construction  claimed 
would  prevent  the  election  of  one  not  of  the 
required  age  at  the  time  of  the  election,  though 
he  would  attain  to  that  age  in  time  to  take 
the  office.  It  would  prevent  the  election  of 
one  who  would  not  be  entitled  to  his  second 
papers  until  after  the  election,  though  he 
could  obtain  the  same,  and  fully  qualify,  by 
the  time  for  taking  the  office.  It  is  in  har- 
mony with  the  recognized  rights  of  the  people 
to  freedom  of  choice  in  the  selection  of  their 
officers  to  say  that,  in  the  absence  of  any  pro- 
vision as  to  qualifications  for  election,  they 
may  choose  any  person  who  is  or  may  become 
eligible  to  take  and  hold  the  office  at  the  time 
required  for  qualifying.  If  their  choice  shall 
be  one  who  cannot  qualify,  it  must  be  disre 
garded,  for,  as  we  have  seen,  it  is  only  those 
who  are  eligible  that  can  hold  an  office.  If 
the  person  declared  elected  was  under  disabili- 
ties that  could  be  removed,  so  as  to  render  him 
eligible  to  take  the  office  at  the  time  required, 
we  think  it  would  be  no  ground  for  contest 
that  he  was  not  eligible  to  take  the  office  at 
the  time  he  was  elected;  in  other  words  one  who 
may  be  eligible  at  the  time  for  qualifying  is 
eligible  to  uie  office  at  the  time  of  election. 
The  judgment  in  cases  of  contest  as  to  county 
offices  is  *'  whether  the  incumbent  or  any  other 
person  was  duly  elected."  Code,  §  714.  If 
Uie  contest  is  upon  the  ground  of  ineligibility, 
and  the  ineligibility  is  such  as  cannot  be  re- 
moved in  time  to  take  the  office  required, 
the  judgment  mpst  be  that  the  party  was  not 
duly  elected,  for  the  reason  that  he  could  not 
hold  the  office.  If  the  ineligibility  is  such 
that  it  will  or  may  be  removed  in  time  to 
qualify,  the  judgment  must  be  that  the  per- 
son was  duly  elected.  In  such  case  if  the 
party  fails  to  remove  his  disqualification,  it 
would  have  the  same  effect  as  a  failure  to 
qualify  in  any  other  respect 

5.  under  section  685  of  the  Code,  sheriffs 
are  required  to  qualify  *'by  the  first  Monday 
of  January  following  their  election."  Section 
1,  chap.  54,  Laws  1886,  allows  them  ten  days 
thereafter,  if  ''prevented  by  sickness,  the  in- 
clement state  of  the  weather,  or  other  unavoid- 
able casualty"  from  qualifying  by  the  first 
Monday.  Section  687  allows  twenty  days 
after  the  decision  in  case  of  a  contest  Section 
686  provides  that  a  failure  to  qualify  within 
the  time  prescribed  shall  be  deemed  a  refusal 
to  serve,  and  section  784  that  the  incumbent 
shall  "hold  office  until  his  successor  is  elected 
and  qualified."  Appellant  contends  that,  as 
Yan  Seek  did  not  qualify  on  the  first  Monday 
he  must  be  held  to  have  refused  to  serve,  and 
that  appellant  is  entitled  to  hold  the  office  un- 
til his  successor  is  elected  and  qualified."  It 
is  a  sufficient  answer  to  this  contention  that 
appellant  by  injunction  prevented  both  Van 
Beek  and  the  board  from  actine  in  the  matter 
of  his  qualification  on  that  first  Monday.  With 
this  proceeding  pendinpr,  Van  Beek,  though 
eligible,  could  not  quahfy  on  that  day.  It  is 
so  much  in  the  nature  of  a  contest  that  he  was 
entitled  to  at  least  a  reasonable  time,  if  not  the 
full  twenty  days,  after  the  decision  in  his  fa- 
vor, in  which  to  qualify.  By  this  proceeding 
the  time  for  qualifying  was  postponed  until 
after  the  first  Monday,  and,  by  the  time  Van 
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Beek  was  entitled  to  qualify,  he  was  eligible  to 
take  and  hold  the  office.  The  date  at  which 
Yan  Beek  was  required  to  be  eligible  was  the 
date  at  which  he  was  required  to  qualify. 
His  naturalization  preceded  that  date,  and  was 
not,  therefore,  retroactive.  These  questions 
raised  bv  the  demurrer  were  preserved  on  the 
final  submission.  The  foregoing  discussion 
fully  disposes  of  all  questions  presented  and 
argued,  and  leads  us  to  the  conclusion  that  the 
judgment  <gf  the  district  court  should  be  aprmed, 

Robinson,  Ch,  «/l,  dissenting: 

I  cannot  assent  to  so  much  of  the  foreeoing 
opinion  as  holds  a  person  may  be  electea  to  a 
county  office  in  this  state,  who  was  noteligible 
to  hold  office  at  the  time  of  the  election ;  nor 
do  I  think  that  any  of  the  authorities  cited  can 
be  regarded  as  sustaining  the  conclusion  of  the 
majority.  The  rule  adopted  in  Slate  v.  Murray, 
28  Wis.  96, 9  Am.  Rep.  489,  has  been  approved 
by  some  courts,  although  it  is  worthy  of  notice 
that  a  member  of  the  court  which  adopted  it, 
in  the  case  of  State  y,  Trumjf,  60  Wis.  104,  (ex- 
pressed the  opinion  that  it  would  have  been 
more  in  accord  with  principle  to  have  held  that 
one  receiving  votes  for  an  office  should  be 
eligible  at  the  time  of  the  election,  in  order  to 
be  elected.  His  language  was  quoted  with 
evident  approval  in  PeojM  v.  Leonard,  73  Cal. 
280.  The  Wisconsin  rule  was  cited  in  PriteU 
V.  Bickford,  26  Ean.  53.  40  Am.  Rep.  801. 
where  it  was  held  that  a  person  ineligible 
to  hold  an  office  when  elected  might  hold  it 
after  disabilitv  had  been  removed.  The  ques- 
tion arose  under  a  provision  of  the  Constitu- 
tion of  the  state  of  Kansas  which  is  as  follows: 
'"No  person  who  has  ever  voluntarily  borne 
arms  against  the  government  of  the  United 
States,  or  in  any  manner  voluntarily  aided  or 
abetted  in  the  attempted  overthrow  of  said 
government,  •  .  .  shall  be  qualified  to  vote  or 
to  hold  office  in  this  state  until  such  disability 
shall  be  removed  by  a  law  passed  by  a  vole  of 
two  thirds  of  all  members  of  both  branches  of 
the  Legislature."  A  person  under  the  disabil- 
ity specified  was  elected  to  the  office  of  sheriff, 
and  his  disability  was  afterwards  removed  by 
the  Legislature.  It  was  held  that  he  could 
thereafter  take  the  office,  but  stress  was  laid 
upon  the  fact  that  the  constitutional  disqualifi- 
cation related  to  the  holding  of  the  office,  and 
not  to  the  election.  In  the  Murray  Case  the  fact 
that  there  was  no  constitutional  or  statutory 
provision  which  affected  the  j^uestion  decided 
was  stated,  aud  in  the  Trumpf  Oaee  it  was  in- 
timated that  a  different  rule  might  apply 
where  the  persons  to  be  elected  to  an  office  were 
required  to  be  qualified  voters.  It  does  not 
seem  to  me  that  the  custom  of  Congress  in  ad- 
mitting persons  to  seats  in  that  body  who  were 
ineligible  at  the  date  of  their  election,  but 
whose  disabilities  were  subsequently  removed, 
is  entitled  to  much  weight  in  this  case,  for  the 
reason  that  the  qualifications  of  members  of 
Congress  are  fixed  by  the  Constitution  of  the 
United  States,  which,  excepting  as  to  place  of 
rendencc  when  elected,  does  not  necessarily 
relate  to  the  time  of  election,  and  each  house 
of  Congress  is  made  the  judge  of  the  election 
returns  and  qualifications  of  its  own  members. 
It  seems  to  me  that  the  statutes  of  this  state 
must  determine  the  question  under  considera- 
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tion,  and  that  when  properly^  construed  they 
require  that  a  person,  to  be  eligible  to  a  county 
office,  must  be  eligible  to  hold  the  office  when 
elected.  Section  692  of  the  Code  provides  that 
"the  election  of  any  person  to  a  county  office 
may  be  contested  by  any  elector  of  the  county. 
.  .  .  (2)  When  the  incumbent  [the  person 
whom  the  canvassers  declare  elected]  was  not 
eligible  to  the  office  at  the  time  of  the  election. 
(8)  When  the  incumbent  has  been  duly  con- 
victed of  an  infamous  crime  before  the  election, 
and  the  judgment  has  not  been  reversed,  an- 
nulled, or  set  aside,  nor  the  inctzmbent  par- 
doned, at  the  time  of  the  election."  Subse- 
quent sections  provide  for  the  organization  of 
a  court,  a  trial,  and  judgment  against  the  in- 
cumbent if  it  be  found  that  he  was  not  elected ; 
and  the  trial  may  be  had;  and  judgment  pro- 
nounced, before  the  term  of  the  office  which 
the  electors  sought  to  fill  shall  commence.  If 
the  opinion  of  the  majority  be  correct,  a  con- 
test and  trial  might  be  made  fruitless,  and  the 
judgment  be  made  of  no  effect,  if  by  lapse  of 
time,  or  the  naturalization  of  the  incumbent  or 
the  removal  of  his  disabilities,  he  should,  be- 
fore the  expiration  of  the  time  given  within 
which  to  qualify,  become  eligible  to  hold  the 
office.  Another  contest  to  determine  whether 
he  had  become  eligible  might  then  be  neces- 
sary. It  is  true  that  the  opinion  of  this  ma- 
jority states  that,  if  the  court  find  the  ineligi- 
bility is  such  that  it  will  or  may  be  removed 
in  time  to  qualify,  the  judgment  must  be  that 
the  person  was  duly  elect^,  and  that  in  case 
he  fail  to  remove  his  disqualification  it  would 
havu  the  same  effect  as  a  failure, to  qualify  in 
any  other  respect.  No  provision  of  the  stat- 
ute authorizing  such  a  judgment,  or  requiring 
nny  supplemental  proceedings  after  the  judg- 
ment is  rendered,  is  referred  to,  and  I  cannot 
tbink  the  rule  announced  has  any  suppprt  in 
our  statute.  The  uncertainty  and  confusion 
which  must  result  from  the  construction  of 
the  statutes  in  regard  to  the  contesting  elec- 
tions to  county  offices  cannot  have  b^n  in- 
tended by  the  General  Assembly.  The  phrase 
"eligible  to  the  office  at  the  time  of  the  elec- 
tion." in  my  opinion,  has  a  meaning  too  evident 
to  be  misunderstood,  and  should  nut  be  given 
the  force  of  ''eligible  to  the  office  when  the 
term  begins,"  by  judicial  construction.  Sec- 
tion 1  of  article  2  of  the  Constitution  of  this 
state  provides  that  "every  male  citizen  of  the 
United  Stutes  of  the  age  of  twenty-one  years, 
who  shall  have  been  a  resident  of  this  state  six 
months  next  preceding  the  election,  and  of  the 
county  in  wliich  he  claims  his  vote  sixty  davs, 
shall  be  entitled  to  vote  at  all  elections  which 
are  now  or  hereafter  may  be  authorized  by 
law."  Section  4  of  article  8  of  the  Constitu- 
tion provides  that  no  person  shall  be  a  mem- 
ber of  the  House  of  Representatives  unless  at 
the  time  of  his  election  he  "shall  ha^e  had  an 
actual  residence  of  sixty  days  in  the  county  or 
district  he  may  have  been  chosen  to  represent," 
and  the  same  qualification  is  required  for  sena- 
tors. The  evident  purpose  of  the  provision  is 
to  require  that  the  person  elected  to  the  House 
or  Senate  be  a  legal  voter  of  the  county  or  dis- 
trict he  is  chosen  to  represent  at  the  time  of  the 
election;  yet,  under  the  rule  of  the  majority 
opinion,  that  provision  would  b«  wholly  in- 
operative, and  it  would  be  sufficient  if  the  per- 
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son  chosen  had  an  actual  residence  of  sixty 
days  in  such  county  or  district  when  the  time 
for  taking  his  seat  has  arrived;  or,  in  oUier 
words,  he  could  be  a  nonresident  of  such  coun- 
ty or  district  at  the  time  of  the  election,  and 
acquire  the  necessary  residence  after  the  result 
of  the  election  is  known.  Section  6  of  article 
4  of  the  Constitution  provides  that  no  person 
shall  be  eligible  to  the  office  of  governor  or 
lieutenant  governor  who  shall  not  have  been 
a  resident  of  the  state  "two  years  next  preced- 
ing the  election."  The  meaning  of  this  is  ob- 
vious, but  it  may  properly  be  considered  with 
the  other  constitutional  provision  referred  to, 
as  strengthening  the  presumption  which  arises 
from  the  language  of  subdivision  2  of  sec- 
tion 692  of  the  Code,  that  the  General  As- 
sembly in  enacting  it  intended  to  require 
that  the  person  elected  shall  be  eligible  to  hold 
the  office  at  the  time  he  is  chosen. 

The  views  I  have  expressed  find  abundant 
support  in  the  authorities.  Under  the  Consti- 
tution of  Nebraska  an  elector  must  have  re- 
sided in  the  state  six  months.  The  statutes  of 
that  state  provide  that  the  election  of  any  per- 
son to  any  public  office  may  be  contested 
"when  the  incumbent  waj  not  eligible  to  the 
office  at  the  time  of  the  election."  It  will  be 
noticed  that  this  language  is  identical  with 
that  of  subdivision  2  of  section  692  of  our  Code. 
But  in  the  ease  of  State  v.  McMillen,  28  Neb. 
886,  it  was  held  that  the  person  elected  was 
required  to  be  an  elector  at  the  time  of  the 
election.  In  that  case  the  incumbent  had  not 
resided  in  the  state  six  months  at  the  time  of 
the  election,  but  had  been  a  resident  of  the 
state  more  than  six  months  when  the  term  of 
office  for  which  he  had  been  a  candidate  be- 

fin.  The  court  referred  to  the  Wisconsin  and 
ansas  cases,  but  declined  to  follow  them  on 
the  ground  that  the  Constitution  and  statutes 
of  Nebraska  were  controlling,  and  held  that 
the  incumbent  was  ineligible.  In  Territory  v. 
amith,  8  Minn.  240  (Gil.  164,)  it  was  held  that 
the  qualification  of  residence  must  be  consum- 
mated at  the  time  of  the  election,  and  that  it 
would  not  be  sufficient  if  completed  at  the 
time  of  entering  upon  the  duties  of  the  office. 
In  Searcy  v.  Qrav>,  15  Cal.  118.  a  constitution- 
al provision  was  under  consideration,  which 
reads  as  follows:  "No  person  holding  any 
lucrative  office  under  the  United  States,  or  any 
other  power,  shall  be  eligible  to  anv  civil  of- 
fice of  profit  under  this  state.  .  .  .  ^'  It  was 
held  that  a  person,  to  be  eligible  to  an  office 
under  that  provision,  must  be  capable  of  taking 
the  office  at  the  time  of  the  election.  In  State 
V.  Clarke,  8  Nev.  666,  a  constitutional  provis- 
ion substantially  the  same  as  that  of  Cali- 
fornia quoted  was  construed,  and  the  ineligi- 
bility thereby  created  was  held  to  be  want  of 
capacity  to  be  legally  chosen  to,  and  also  want 
of  capacity  to  legally  hold,  the  office.  In 
BeynokU  v.  State,  61  Ind.  404,  it  was  held  that, 
under  a  clause  of  the  Constitution  which  pro- 
vides that  "no  person  shall  be  elected  or  ap- 
pointed as  a  county  -officer  who  shall  not  be 
an  elector  of  the  county,"  a  person  to  be 
elected  to  a  county  office  must  be  an  elector  at 
the  time  of  the  election.  The  quotation  from 
Cushing  found  in  the  opinion  of  the  majority 
is  in  entire  harmony  with  the  cases  I  have 
cited.     It  recognizes  the  Wisconsin  and  Kan- 
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sas  rule  and  the  custom  of  Cougrcss,  but  holds  I  be  most  worthy,  and  the  choice  of  the  people^ 


that  the  phrases  "shall  be  eligible  to  a  seat, 
and  "shall  be  ineligible,"  when  found  in  the 
law  in  regard  to  the  qualifications  of  a  person 
for  office,  relate  to  the  time  of  the  election,  and 
not  to  the  time  of  assuming  the  official  func- 
tions. In  my  opinion  a  person,  to  be  eligible 
to  election  to  a  county  office  under  the  statutes 
of  this  state,  must  lie  capable  of  taking  the 
office  at  the  time  of  the  election.  The  fact  that 
to  80  hold  would  depriye  one  who  appears  to 


of  an  office  on  what,  in  this  case,  may  teem  to 
be  technical  grounds,  is  not  a  sufficient  reason 
for  adopting  a  construction  of  our  statutes  not 
warranted  by  well-settled  rules  of  interpreta- 
tion, which  would  introduce  endless  confusion 
and  uncertainty  in  the  administration  of  our 
election  laws. 

I  am  instructed  to  say  that  Granger*  J^ 
concurs  in  this  dissent 
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Contribution  may  be  allowed  between 
Joint  treepaMors  where  their  trespaae* 

which  oonsiBted  of  levies  made  hy  their  Joint 
proourement  under  their  several  attachments, 
was  made  in  good  faith,  believinR  that  the  claim 
to  the  property  hy  the  person  whose  rlirhts  they 
invaded  was  actually  fraudulent^ 

(January  28, 1896.) 

APPEAL  by  defendant  from  a  decree  of  the 
Chancery  Court  for  Montgomery  County 
in  favor  of  complainant  in  a  suit  brought  to 
compel  contribution  toward  the  amount  which 
complainant  had  been  compelled  to  pay  be- 
cause of  a  wrongful  seizure  and  sale  of  prop- 
erty afl  belonging  to  Harmon  Brothers.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Meurt,  Tompkins  A  Troy»  for  appel- 
lants: 

There  can  be  no  enforcement  of  contribution 
among  tort-feasors. 

3  Pom.  Eq.  Jur.  §  1418;  note;  1  Addison, 
Torts,  p.  98;  Cooley,  Torts,  p.  149;  Hunt  y. 
Lane,  9  Ipd.  249. 

The  exceptions  to  that  rule  are: 

(1)  Where  one,  acting  as  the  agent  of  another, 
at  the  instigation  of  that  other,  and  for  his  ben- 
efit, commits  a  trespass  in  the  honest  belief  that 
he  is  doing  right.  This  is  rather  an  indem- 
nity. 

Moore  ▼.  AppleUm,  26  Ala.  638;  Cooley, 
Torts,  145-147. 

The  nile  is.  even  In  the  case  of  an  officer 
committing  a  trespass  in  the  case  of  the  service 
of  a  yalid  process  at  the  instigation  of  the 
plaintiff,  that  he  cannot  compel  the  plaintiff  to 
indemnify  him  unless  there  is  an  agreement  to 
do  so. 

Cooley,  Torts,  p.  146. 

(2)  Another  exception  is  where  the  master  is 
compelled  to  pay  for  a  wrong  committed 
through  the  negligence  of  the  seryant  he  may 
call  on  the  seryant  to  reimburse  him. 

(8)  Mr.  Cooley  in  bis  work  on  Torts,  p.  147, 
says  there  is  another  exception,  viz. :  In  the 
case  where  two  or  more  persons  are  engaged 
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contribution  between  wrongdoers  is  musually 
well  shown  by  the  above 
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in  a  transaction  and  in  carrying  ft  out  accord- 
ing to  the  arrangement,  and  without  any  intent 
to  injure  others,  they  are  nevertheless  made 
liable  by  some  invasion  of  another's  rights. 
Orund  y.  Van  Vleck,  69  111.  479. 

(4)  Another  exception  declared  by  the  same 
author  is  that  the  rule  itself  is  confined  to  cases 
where  Uie  person  seeking  redress  must  be  pre- 
sumed to  have  known  Uiat  he  was  doing  an 
unlawful  act. 

Adameon  y.  Jande,  4  Bing.  66;  BetU  y. 
Oibbins,  2  Q.  B.  57;  Humphrye  y.  Pratt,  % 
Dow  &  C.  288;  Awry  y.  Haleey,  14  Pick. 
174;  Jacobs  v.  PoUard,  10  Cush.  287;  Goide- 
borough  v.  Daret,  9  111.  App.  205;  Sherner  y. 

rr,  93  N.  C.  148;  Gray  v.  Boeion  Oas  Light 
114  Mass.  149,  19  Am.  Hep.  824. 

Not  a  sin^rle  one  of  the  cases  cited  is  a  case 
of  contribution  between  Joint  tort-feasors,  be- 
tween persons  who,  each  acting  for  himself  but 
together,  commits  an  act  which  is  a  tort  upon 
the  person  or  property  of  another.  In  none  of 
the  cases  were  the  parties  in  pari  delicto;  but, 
on  the  contrary,  the  party  ultimately  held  to 
be  liable  was  the  person  who  had  caused  or  in- 
duced by  his  direct  act  the  wrong  to  be  dona 
for  which  plaintiff  was  compelleH  to  pay. 

See  also  Armstrong  County  y.  Clarion  Coun- 
ty, 66  Pa.  219,  5  Am.  Rep.  368;  Aeheson  y. 
mUer,  2  Ohio  St.  208. 

(5)  Another  instance  where  indemnity  may 
be  recovered  is  where  the  parties  are  not  in 
pari  delicto  as  in  the  ca6es  of 

Cray  v.  Boston  Oas  Light  Co,  supra;  Loto- 
ell  y.  Boston  d  L,  B.  Corp,  28  Pick.  24. 

The  case  at  bar  is  certainly  not  within  any 
of  the  exceptions  stated  aboye  to  the  general 
rule. 

It  presents  clearly  a  ease  within  the  rule  that 
there  can  be  no  contribution  between  tort-feas- 
ors. 

Peck  y.  SUlis,  2  Johns.  Ch.  181,  1  L.  ed. 
820;  Andrews  v.  Murray,  88  Barb.  854;  Hunt 
y.  Lane,  9  Ind.  248;  OhurdiiU  y.  Holt,  181 
Mass.  67,  41  Am.  Rep.  191;  -a?nd  v.  Chicago, 
West.  Div.  R.  Co.  8  111.  App.  617;  Spalding 
y.  Oakes,  42  Vt.  848;  M&rryweather  v.  Mean, 
8  T.  R.  186. 

Messrs,  Roquemore*  White  ADont.  fof 
appeUee: 

To  prevent  contribution  the  case  must  be 
one  wnere  the  person  seeking  it  must  be  pre- 
sumed to  haye  known  that  the  act  was  illegaL 

Moore  v.  Appleton,  26  Ala.  688;  Cooley, 
Torts.  145, 147;  Adamsonv.  Jarvis,  4  Bing.  66; 
,  BetU  y.  Oibbins,  2  Q.  B.  67;  Humpfirys  t.  PraU. 
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2  Dow  A  C.  288;  Aifery  y.  Balaey,  14  Pick.  174: 
Jaeob$  Y.  PoUard,  10  Gush.  287;  Qcidsbarough 
T.  2>ar«<,  9  Hi.  App.  206;  Gray  v.  Batton  Ga9 
Light  Co.  114  Maaa.  149,  19  Am.  Bep.  824; 
Armstrong  County  y.  Clarion  County,  06  Pa. 
219, 6  Am.  Bep.  868;  Aeheson  y.  Miller,  2  Ohio 
8t  208;  Bailey  v.  Busting,  28  Conn.  456:  Sher- 
ner  v.  Spear,  92  N.  0.  148;  Bbrbaeh  y.  i7<f<2^ 
18  Pa.  88;  4  Am.  &  Eng.  Encyclop.  Law,  p.  12, 
§  0,  title,  ContrOnition;  1  Bishop,  Coat.  §  216, 
and  noU  1,  p.  81;  Stoiy,  PartD.  §  220;  6  Alb. 
L.  J.  28. 

Head*  J.,  ddiyered  the  opinion  of  the 
eourt: 

It  must  be  receiyed  as  the  general  rale  that 
no  right  of  contribution  exists  between  joint 
tort-feasors.  See  4  Am.  &  Eng.  Encylop.  Law, 
12,  and  the  authorities  there  collected.  The 
courts,  boweyer,  haye  declared  numerous  ex- 
ceptions to  it;  to  such  extent,  indeed,  as  that 
the  Judge  deliyerlng  the  opinion  of  the  coiut 
in  Ooldsborough  y.  Darst,  9  UL  App.  206,  saw 
fit  to  say  that  there  are  so  many  exceptions  to 
the  rule  that  it  has  ceased  to  be  a  general  one. 
The  appellee  insists  that  the  case  made  hy  this 
bill  ought  to  be  declared  an  exception;  and 
that  is  the  Question  for  our  decision. 

The  appellants,  Vandiver  &  Ck>.,  and  appel- 
lee, Pollak,  sued  out  seyerally  attachments 
the  estate  of  Harmon  Bros.,  their  debtors  to 
enforce  collection  of  their  seyeral  debts;  and, 
actioff  conjointly,  caused  the  sheriff  to  leyy  the 
attachments  simultaneously  upon  a  stock  of 
goods  which  had  belonged  to  Harmon  Bros., 
with  which  they  had  been  carxying  on  mercan- 
tile business,  but  which  the  firm,  shortly  before 
the  levy,  had  sold  and  deliyered  to  John  Har- 
mon, their  father.  Subsequently  other  cred- 
itors of  Harmon  Bros,  sued  out  attachments 
which  the  sheriff  levied  upon  the  same  goods, 
in  subordination  to  the  levies  of  appellants 
and  appellee.  The  goods  were  all  sold  by  the 
sheriff,  who,  in  the  course  of  proceedings  paid 
the  proceeds  to  the  different  creditors,  appel- 
lants and  appellee  receiving  pajrment  in  full  of 
their  respective  demands.  It  is  not  contro- 
verted that  if  these  levies,  made  by  the  joint 
procurement  of  the  appellants  and  appellee, 
and  at  the  same  time  were  wrongful,  they  be- 
came joint  trespassers  upon  the  possession  of 
John  Harmon.  Sparkman  v.  Sicift,  81  Ala. 
281.  John  Harmon,  by  separate  actions  in  tres- 
pass against  each,  sued  the  several  attaching 
creditors  for  the  alleged  wrongful  seizures. 
The  action  against  Pollak,  the  appellee,  was 
tried,  and  resulted  hi  a  verdict  and  judgment 
ag[ainst  him  for  the  entire  value  of  the  goods 
seized  and  converted,  which  judgment  he  was 
compelled  to  pay,  and  did  pay,  amounting, 
with  interest  and  coats,  to  the  sum  of  $6,100. 
PoUak's  claim  against  Harmon  Bros,  amounted 
to  S723.46,  and  that  of  Vandiver  &  Co.  to 
$321.11.  After  the  recovery  and  satisfaction 
of  the  judgment  of  John  Harmon  against 
Pollak,  die  other  actions  in  trespass,  were  dis- 
missed. The  goods  sold  and  delivered  by 
Harmon  Bros,  to  John  Harmon  constituted  all 
the  property  of  the  former  subject  to  levy  and 
sale,  and  they  became  then,  and  were  there- 
after, insolvent  The  bill  is  filed  by  Pollak 
to  enforce  contribution  from  Vandiver  &  Co., 
and  the  facts  relied  on  as  bringing  the  case 
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within  exception  to  the  general  rule  that  there 
is  no  contribution  between  wrongdoers  are  as 
follows:  When  they  —  the  appellants  and 
appellee — become  informed  of  the  facts  of 
the  aale  by  Harmon  Bros,  to  their  father, 
John  Harmon,  they  undertook  to  inquire 
into  the  legality  and  validity  of  the  same, 
with  the  view  of  enforcing  the  collection  of 
their  debts  out  of  the  goods  conyeyed  if  the 
sale,  upon  inquiry,  should  be  found  to  be  void. 
To  this  end  they  employed  an  attorney,  who 
went  to  Union  Springs,  where  Harmon  Bros, 
lived  and  had  carried  on  business,  and  where 
the  sale  was  made,  and  inquired  into  the  facts, 
and  reported  to  appellants  and  appellee  that 
from  an  examination  of  the  facts  and  circum- 
stances attending  the  transaction  he  honestly 
believed  that  the  sale  was  void,  because  the 
consideration  therefor  was  simulated  and  fic- 
titious. '  The  bill  alleges  that  this  information 
was  imparted  to  appellants  and  appellee,  and 
they  became  fully  convinced  that  the  sale  was 
void  for  fraud,  and  that  the  goods  were  the 
property  of  Harmon  Bros.,  and  not  of  John 
Harmon,  and  liable  to  the  satisfaction  of  their 
claims,  and  they  thereupon  procured  tbe 
issuance  of  their  attachments,  and  had  the 
sheriff  to  levy  them  upon  said  goods;  that  in 
doine  so  they  acted  in  good  faith.,  under  tbe 
belie?  that  the  goods  belonged  to  Harmon  Bros, 
and  not  to  John  Harmon,  and  that  they  were 
engaged  in  a  lawful  act  in  undertaking  to 
subject  the  same  to  the  payment  of  their  debts; 
that  they  had  no  unlawful  intention  to  violate 
the  rights  of  John  Harmon,  nor  did  they  act  in 
willful  disregard  of  his  rights  in  the  premises, 
but  acted  only  in  good  faith  under  the  belief 
that  John  Harmon's  claim  to  the  goods  was 
actually  fraudulent.  As  the  question  here 
presented  has  not  heretofore  been  raised  or 
adjudicated  in  this  court,  we  will  notice  some 
of  the  decisions  in  other  jurisdictions. 

In  Adamson  v.  Jarvis,  4  Bing.  66,  defend- 
ant, having  property  in  his  possession,  repre- 
sented to  plaintiff,  an  auctioneer,  that  be  bad 
authority  to  dispose  of  such  property,  and  re- 
quested plaintiff  to  sell  it  for  him.  Plaintiff, 
believing  the  representation,  and  not  knowing 
the  property  was  not  defendant's,  sold  it,  in 

Pursuance  of  the  request,  and  accounted  to 
efeodant  for  the  proceeds.  For  this  he  was 
sued  by  the  true  owner,  held  liable,  and  com- 
pelled to  pay  damages.  He  sued  for  indem nity . 
Held  entitled  to  recover.  Here,  it  will  be 
observed,  upon  well-settled  principles  of  law, 
plaintiff  and  defendant  were  liable  to  tbe  owner 
as  joint  wrongdoers;  yet  the  court  said,  refer- 
ring to  the  case  of  Merryweather  v.  Nixan,  8  T. 
R.  186,  which  decided  that  one  wrongdoer  could 
not  sue  another  for  contribution,  that  the  de- 
cision would  not  affect  cases  of  indemnity 
where  one  man  employed  another  to  do  acts, 
not  unlawful  in  themselves,  for  the  purpose  of 
asserting  a  right  * 'Every  man,"  said  the 
court,  "who  employs  another  to  do  an  act 
which  the  employer  appears  to  have  a  right  to 
authorize  him  to  do,  undertakes  to  indemnify 
him  for  all  such  acts  as  would  be  lawful  if  the 
employer  had  the  authority  he  pretends  to  have. 
A  contrary  doctrine  would  create  great  alarm." 
And  the  learned  judge  declares  that  'from 
reason,  justice,  and  sound  policy  the  rule  that 
wrongdoers  cannot  have  rodresa  or  contriba- 
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tion  against  each  other  is  conflDed  to  cases 
where  the  person  seeking  redress  must  be  pre- 
sumed to  have  known  that  he  was  doing  au 
unlawful  act." 

In  Betts  Y,  Oibbina,  2  Q.  B.  67,  the  principle 
applied  is  about  the  same  as  in  Adamson  v. 
Jartis,  supra.  The  defendant,  a  manufactur- 
ing chemist  at  Neath,  sold  goods  to  Nyren  & 
Wilson  in  London  on  the  latter's  order,  and  sent 
the  cargo  from  Neath  to  Bristol,  to  be  from 
thence  forwarded  hj  the  plaintiffs'  boats  to 
London,  there  to  await  defendant's  orders, 
plaintiffs  being  barge  masters  and  wharfingers 
at  Bristol  and  London.  Defendant  wrote  plain- 
tiffs that  the  goods  in  controversy  should  be 
for  Nyren  &  Wilson,  and  instructed  them  to 
separate  these  goods  from  others  shipped  at 
same  time,  and  mtended  for  other  parties,  and 
have  them  taken  away  distinct  from  any  others. 
Nyren  &  Wilson,  aiter  arrival  of  the  goods  in 
London,  applied  for  and  received  from  plain- 
tiffs two  of  the  ten  casks  constituting  the  con- 
signment. Later,  while  the  remainmg  eight 
casks  were  still  in  plaintiffs*  possession,  Ny- 
ren &  Wilson  having  failed  to  accept  or  pay 
defendant's  draft  on  them  for  the  price,  de- 
fendant gave  directions  to  plaintiffs  not  to 
deliver  the  remaining  casks  to  Nyren  &  Wil- 
son, but  to  deliver  them  to  the  order  of  one 
John  Elliot,  which  he  did.  At  the  suit  of  as- 
signeea  of  Nyren  &  Wilson,  plaintiffs  were 
forced  to  pay  for  the  goods,  and  sued  defend- 
ant for  indemnity.  Held,  entitled  to  recover. 
It  was  argued  that,  plaintiffs  and  defendant 
being  jomt  wrongdoers  in  withholding  the 
goods  from  Nyren  &  Wilson,  neither  contribu- 
Uon  could  be  claimed,  nor  promise  of  indemni- 
ty implied,  among  them.  The  court  said  that 
an  agreement  to  indemnify  was  implied.  "I 
do  not  see,"  said  the  judge,  "the  distinction 
between  'oontribulion  and  'indemnity;'  but 
It  appears  to  me  there  is  nothing  to  prevent 
either  in  this  case.  It  was  perfectly  com- 
petent to  the  defendant  to  say,  'I  claim  the 
goods;  do  you  keep  them  for  me;'  and  the 
plaintiffs  were  not  bound  to  exercise  their  judg- 
ment on  this  claim,  though  they  were  ac- 
quainted with  all  the  facts.  If  they  were  acting 
bona  fide,  I  cannot  conceive  what  rule  there  can 
be  to  binder  the  defendant  from  being  liable  for 
the  risk."  It  seems  the  defendant,  in  stopping 
the  delivery  to  Nyren  &  Wilson,  was  attempt- 
ing to  enforce  a  supposed  right  of  stoppage  in 
transitu,  but  whidi  under  the  circumstances 
was  insupportable.  The  court  further  says,  in 
this  case,  that  the  case  of  Fletdier  v.  Earcot, 
Hut.  55,  shows  that  there  may  be  an  indem- 
nity between  wrongdoers  unless  it  appears  that 
they  have  been  jointly  concerned  in  doing 
what  the  party  complaining  knew  to  be  illegal. 
The  act  there  done  was  a  very  strong  one,  yet, 
though  it  turned  out  to  be  entirely  wrong,  the 
indemnity  was  allowed.  Now,  whether  the 
promise  there  was  express  or  implied,  it  would 
have  equally  been  void  if  against  public  policy. 
That  case  seems  to  me  to  go  to  this  full  extent: 
that  where  one  party  induces  another  to  do  an 
act  which  is  not  legallv  supportable,  and  yet 
is  not  clearly  in  itself  a  breach  of  law,  the 
party  so  inducing  shall  be  answerable  to  the 
other  for  the  consequences." 

In  JaeobB  v.  PoUard,  10  Gush.  287,  the  plain- 
tiff, in  good  faith,  believing  he  was  acting  in 
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legal  right  and  proceeding  regalarly,  seized 
cattle  on  his  land,  thought  to  be  damage  feasant, 
and  delivered  them  to  defendant,  as  field  driver » 
who,  at  his  instance,  sold  them  at  auction,  and 
received  the  proceeds.  The  owner  recovered 
judgment  in  trespass  for  the  seizure  against 
plaintiff  and  defendant  jointly,  and  plaintiff,  on 
execution,  paid  the  judgment,  and  sued  defend- 
ant, the  field  driver,  to  recover  the  proceeds  of 
the  auction  sale,  yet  in  his  bands.  Defendant 
defended  upon  the  plea  that  they  were  joint  tres- 
passers, but  the  defense  was  neld  bad.  The 
court  said:  '  'It  is  u  ndoubtedly  the  policy  of  the 
law  to  discountenance  all  actions  in  which  a 
party  seeks  to  enforce  a  demand  originating 
m  a  willful  breach  or  violation,  on  his  part,  of 
the  legal  rights  of  others.  Courts  of  law  will 
not  lend  their  aid  to  those  who  found  their 
claims  upon  an  Illegal  transaction.  No  one 
can  be  permitted  to  relieve  himself  from  the 
consequences  of  having  intentionally  com- 
mitted an  unlawful  act,  by  seeking  an  in- 
demnity or  contribution  from  those  with 
whom  or  by  whose  authority  such  unlawful 
act  was  committed.  But  justice  and  sound 
policy,  upon  which  this  salutary  rule  is 
founded,  alike  require  that  it  should  not  be 
extended  to  cases  where  parties  have  acted  in 
good  faith,  without  any  unlawful  design,  or 
for  the  purpose  of  asserting  a  right  in  them- 
selves or  others,  although  they  may  have 
thereby  infringed  upon  the  legal  rights  of  third 
persons.  It  is  only  when  a  person  knows,  or 
must  be  presumed  to  know,  that  his  act  was 
unlawful,  that  the  law  will  refuse  to  aid  him 
in  seeking  an  indemnity  or  contribution.  It  is 
the  unlawful  intention  to  violate  another's 
rights,  or  a  willful  ignorance  and  disregard  of 
those  rights,  which  deprives  a  party  of  his 
legal  remedy  in  such  cases.  It  has,  there- 
fore, been  held,  that  the  rule  of  law,  that 
wrongdoers  cannot  have  redress  or  contribu- 
tion against  each  other,  is  confined  to  those 
cases  where  the  person  claiming  redress  or  con- 
tribution knew,  or  must  be  presumed  to  have 
known,  that  the  act  for  which  he  has  been 
mulcted  in  damages,  was  unlawful.  .  .  . 
There  is  nothing  in  the  facts  of  the  present 
case  from  which  it  can  fairlv  be  inferred  that 
the  parties  to  this  suit  willfully  committed  the 
original  trespass,  with  a  knowledire,  either 
actual  or  to  be  presumed,  that  they  were 
thereby  violating  the  rights  of  the  owner  of  the 
cattle.  Tbej  seemed  to  have  acted  in  good 
faith  in  seizing  and  selling  the  cattle,  for  the 
purpose  of  asserting  a  legal  right  in  the  plain- 
tiff to  take  them  on  his  land  damage  feasant, 
and  to  commit  them  to  defendant,  as  field 
driver,  who  virtute  offleii,  was  supposed  to 
have  the  right  to  sell  them  under  the  plain- 
tiff's authority.  Although  in  these  proceed- 
ings, the  parties  grossly  misconceived  their 
legal  rights  and  remedies,  and  committed  an 
aggravated  trespass  on  the  property  of  a  third 
person,  yet  it  does  not  appear  that  they 
acted  wantonly,  with  an  intent  to  infringe  on 
the  rights  of  the  owner  of  the  beasts.  Their 
only  error  was  in  the  mode  of  enforcing  their 
own  rights,  and  being  thereby  guilty  of  an  en- 
croachment upon  the  rights  of  another." 

In  a  dictum  in  Aeheson  v.  MiUer,  2  Ohi(t  8t 
208,  this  language  is  used:  '*The  rule  that  no 
contribution  lies  between  trespassers,  we  ap- 
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prebend,  is  not  of  universfd  applicatloo.  We 
«uppose  it  only  applies  to  cases  wber^  the  per- 
sons have  enga/ced  together  in  doing  wantonly 
or  knowingly  a  wrong.  Tbe  case  may  hap- 
pen that  persons  may  Join  in  performing  an 
act  which  to  them  appears  to  be  right  and  law- 
fnl,  but  which  may  turn  out  to  be  an  injury  to 
the  rights  of  some  third  party,  who  may  have 
a  right  to  an  action  of  tort  against  them.  In 
such  case,  if  one  of  the  parties  who  have  done 
the  act  is  compelled  to  pay  the  amount  of  the 
•damage,  is  it  not  reasonable  that  those  who 
were  engaged  with  him  in  dolnj?  the  injnry 
«hould  pay  their  proportion  ?  The  common 
understanding  and  justice  of  humanity  would 
«ay  thai  it  would  be  just  and  right  that  each 
•of  the  parties  to  the  transaction  snould  pay  his 
proportion  of  the  damage  done  by  their  joint 
act,  and  we  see  no  reason  why  the  moral  sense 
of  the  court  shall  be  shocked  by  such  a  result." 

In  Horhach  v.  Elder,  18  Pa.  38,  several  per- 
«ons  were  engaged,  as  copartners,  in  operating 
A  stage  line,  ay  the  negligence  of  a  driver, 
passengers  were  injured,  who  sued  and  com- 
pelled plaintiff,  one  of  the  copartners,  to  pay 
more  than  his  equal  proportion  of  the  damages 
«ustained.  He  then  sued  one  of  his  copartners 
to  recover  contribution,  and  tbe  general  rule 
was  invoked  in  defense  that  between  Joint 
wrongdoers  there  is  no  contribution.  The 
court  held,  without  any  discussion  of  the  rule, 
that  plaintiff  was  entitled  to  recover. 

In  Armstrong  County  v.  Clarion  County,  66 
Pa.  218,  5  Am.  Rep.  368,  a  public  bridge  over 
«  stream  on  the  dividing  line  between  the  two 
counties  was  to  be  maintained  at  tbe  joint  ex- 
pense of  tbe  two  counties.  Being  out  of  re- 
pair, the  commissioners  of  both  counties  made 
3,  joint  examination  of  it,  and  had  some  slight 
repairs  made.  Not  long  afterwards  the  bridge 
broke  down  while  a  traveler  was  crossing  it, 
and  severely  injured  him.  He  sued  Arm- 
strong county,  and  recovered  for  the  negligence 
of  the  commissioners.  Armstrong  county, 
having  paid  the  Judgment,  sued  Clarion 
county  for  contribution.  Held,  entitled  to  re- 
•cover.  The  court,  in  discussing  the  general 
rule  under  consideration,  quotes  from  Story  on 
Partnership,  §  220,  as  follows  :  "But  the  rule 
is  to  be  understood  according  to  its  true  sense 
4ind  meaning,  which  is,  where  the  tort  is  a 
known,  meditated  wrong  and  not  where  the 
party  is  acting  under  the  supposition  of  the 
•entire  innocence  and  propriety  of  the  act,  and 
the  tort  is  merely  one  by  construction,  or  in- 
ference of  law.  In  the  latter  case,  although 
cot  in  the  former,  there  may  be,  and  properly 
is,  a  contribution  allowed  by  law  for  such  pay- 
ments and  expenses  between  constructive 
wrongdoers,  whether  partners  or  not."  The 
-case  of  Pearson  y.  8kelton,  1  Mees.  &  W.  504. 
was  cited,  wherein  it  was  held  that  the  rule 
^oes  not  apply  to  a  case  where  the  party 
seeking  contribution  was  a  tort-feasor  only  by 
inference  of  law,  but  is  confined  to  cases 
where  it  must  be  presumed  that  the  party 
knew  he  was  committing  an  unlawful  act. 
The  court  concludes  its  opinion  by  saying : 
'The  parties  plaintiff  and  defendant  are  two 
municipal  corporations,  jointly  bound  to  keep 
this  bridge  in  repair.  These  bodies  can  act 
only  by  their  legally  constituted  agents,  the 
commissioners,  who  examine  the  structure, 
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and  order  repair,  which  is  done.  They  erred 
in  judgment,  and  both  were  liable  for  the 
consequences  of  that  error,  and  one  having  paid 
the  whole  of  the  damages  is  entitled  to  con- 
tribution from  the  other." 

This  court,  in  Moore  y.  Appleton,  26  Ala. 
688,  recognized  the  rule  of  Adamson  v.  Jarois^ 
9upra,  that  when  an  agent  is  employed  by  his 
pnncipal  to  do  an  act  which  is  not  manifestly 
illegal,  and  which  he  does  not  know  to  be 
wrong,  (as  to  take  personal  property,  which, 
although  claimed  adversely  by  another,  he 
has  reasonable  ground  to  believe  belongs  to 
his  principal,)  the  law  implies  a  promise, 
which  may  be  enforced,  of  indemnity  by  the 

Srincipal  for  such  losses  and  damages  as  flow 
irectlyand  immediately  from  the  execution 
of  the  agency. 

There  are  many  other  cases  on  this  subject, 
which  may  be  found  upon  the  briefs  of  coun- 
sel, but  it  18  belieyed  the  foregoing  extend  the 
relaxation  of  the  general  rule  as  far  as  can  be 
found  in  any  of  them.  The  general  principle 
we  extract  from  the  authorities  is  that,  if  the 
wrongdoers,  in  doing  the  act,  do  what  is  ap- 
parently lawful,  and  honestly  believe  they  are 
pursuing  a  lawful  course,  and  the  wrong  in- 
flicted upon  another  arises  out  of  their  con- 
duct by  construction  or  inference  of  law,  and 
is  not  the  foreseen  result  of  the  wrongful  act, 
the  law  will  allow  contribution.  The  case  of 
Jacobs  V.  PdUardt  supra,  we  think,  fairly  il- 
lustrates tbe  principle.  There  tbe  plaintiff 
found  cattle  upon  his  land,  which  he  honestly 
believed  to  be  damage  feasant.  The  right  to 
distrain  damage  feasant  was  a  remedy  given 
by  law.  He  undertook  to  pursue  that  remedy, 
but  ignorantly,  yet  innocently,  missed  its  law- 
ful pursuit,  and  thereby,  by  construction  of 
law.  became  a  trespasser.  When  he  acted  no 
denial  of  his  right  to  distrain  what  was  pend- 
ing, and  no  actual  possession  of  the  cattle  in 
the  owner  being  openly  and  knowingly  to  tbe 
plaintiff  asserted  against  the  distress  or  manner 
of  pursuins:  it;  nor  were  there  facts  to  lead 
plaintiff  to  anticipate  that  such  opposition  to 
or  repudiation  of  the  remedy  he  was  attempt- 
ing to  pursue  would  follow.  He  believed  he 
was  doing  that  which  the  owner  must  needs, 
of  lawful  course,  acquiesce  in. 

The  writer  of  this  opinion  thinks  the  pres- 
ent case  does  not  come  up  to  the  principle  here 
announced.  AppellAnts  and  appellee  knew 
that  Harmon  Bros,  had  made  sale  and  delivery 
of  the  goods  to  John  Harmon  in  asserted  pay- 
ment of  an  indebtedness,  and  that  be  claimed 
the  goods  as  his  own  against  all  other  credit- 
ors. They  knew  he  denied,  or  would  deny, 
all  fraud  in  the  transaction:  and  asserted,  or 
would  assert,  the  bona  fides  and  validity  of  bis 
purchase.  They  knew,  also,  that  unless  tbey 
were  able  to  establish  fraud,  his  title  and  pos- 
session were  good,  and  that  to  seize  and  take 
the  goods  from  him  would  be  a  trespass. 
Upon  these  questions  these  parties  and  John 
Harmon  were,  at  the  time,  in  open  and 
known  antagonism.  If  the  sale  was  believed 
to  be  fraudulent,  the  law  furnished  the  credit- 
ors ample  remedy  and  redress,  and  in  a  way 
to  try  the  disputed  questions  between  them, 
and  at  the  same  time  conserve  the  rights  of  all 
parties  without  resorting  to  a  forcible  seizure 
and  application  of  the  goods  to  the  payment 
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of  their  debts.  The  courts  were  open  to  them 
to  hold  John  Harmon  a  trustee  in  tnvitum  for 
tbem  to  the  extent  of  the  Talueof  the  goods,  if 
there  was  fraud  in  his  purchaise;  and,  if  it 
was  necessary  to  their  security  that  the  goods 
be  kept  in  hand,  they  could  have  been  pro- 
tected by  the  appointment  of  a  rereiver.  If 
John  Harmon  was  solvent,  (and  there  is  no 
averment  that  he  was  not,)  the  law  afforded 
the  creditors  also  the  ample  and  inexpensive 
remedv  of  reaching  the  foods  by  garnishment, 
wherein  the  rights  of  tne  parties  could  hare 
been  tried  without  disturbing  the  possession  of 
John  Harmon,  until  those  rights  were  Judici- 
ally determined.  But  the  appellants  and 
appellee  did  not  see  proper  to  pursue  these 
lawful  remedies,  but  knowingly  and  premedi- 
tately  took  the  risk  of  establishing  fraud  in  the 
sale,  and  proceeded  to  make  forcible  seizure 
of  the  goods,  and  application  thereof  to  the 
payment  of  their  debts  by  the  extraordinary 
process  of  attachment,  wherein  the  asserted 
title  of  Harmon  could  not  be  determined  bv 
Judicial  judgment  or  decree.  In  taking  this 
risk  and  pursuing  this  course  they  knowinglv 
disregarded  the  nghts  of  John  Harmon  if  it 
should  turn  out  that  his  title  and  possession 
were  honest,  as  he  claimed  they  were,  for,  al- 
though they  believed  the  sale  was  fraudulent, 


yet  they  knew  and  intended,  by  the  very 
course  of  proceeding  thev  adopted,  that  the 
goods  would  and  should  Be  arbitrarily  taken 
and  applied  to  the  payment  of  their  debts, 
whether  Harmon's  claim  of  ownership  waa 
honest  or  dishonest,  and  without  giving  him 
an  opportunity  to  show  the  honesty  of  his 
claim,  except  by  the  assertion  of  the  independ- 
ent remedies  and  redress  which  the  law  gives 
for  the  wronff  done  him.  Under  these  cir- 
cumstances, the  writer  is  of  opinion  that  the 
trespass  was  knowingly  committed  in  that 
sense  which  deprives  the  complainant  of  the 
right  to  contribution.  A  majority  of  the 
Court,  however,  entertain  a  contrary  opinion,, 
and  hold  that  the  case  made  bv  the  bill  forms 
an  exception  to  the  general  rale,  and  that  the 
right  to  contribution  exists.  The  order  of  the 
chancellor  overruling  the  demurrers  and  mo- 
tion to  dismiss  the  bill  for  want  of  equity  was 
therefore  free  from  error,  and  is  affirmed. 
The  question  argued  by  counsel  whether  the 
bill  sufficiently  avers  the  wron^rf  ulness  of  the 
levies — that  is  to  say,  whether  it  sufficiently 
shows  that  the  goods  were  not  subject  to  the 
attachments — is  not  raised  by  the  demurrer. 
If  the  bill  is  defective  in  that  respect  it  may 
be  amended. 
Jfflfmed. 
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William  8.  TWILLBY,  Appt., 

V. 

George  T.  PERKINS  et  al. 
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1.  ▲  role  or  by-law  fbrbiddini^  any  per- 
son to  ride  a  bicycle,  tricycle*  or  velo^ 
ipede  over  a  pablic  brid^  is  within  the 
autbority  granted  to  county  oommiasloners  by 
statute  to  ''make  reasonable  rules  and  regrulations 
for  the  use  of  said  bridge.** 

8.  The  onafl  of  showing^  the  nnreaeona- 
bleneeeof  a  by-law  forbidding  the  riding 
of  bicycles  on  a  public  bridge  is  on  one  who  de- 
nies its  validity. 


8.  A  rule  fbrbidding^  the  riding^  of  bi* 
cycles  on  a  pablic  bridipe  is  reasonable 

if  such  riding  would  be  Ukely  to  frighten  horses 
and  imperil  the  lives  of  passengers  on  the  bridge. 

4.  A  bridge  keeper  and  constable  are 
liable  for  fiUse  imprisonment  where,, 
after  arresting  a  person  for  violation  of  a  lawful 
rule  as  to  the  use  of  a  public  bridge,  they  im- 
properly hold  him  in  custody  under  an  alterua- 
tive  of  paying  a  prescribed  penalty  or  of  going 
to  JaiJ.  instead  of  taking  him  at  once  before  a 
Justice,  as  required  by  law. 

6.  One  who  pays  the  prescribed  penal> 
ty  alter  lawftil  arrest  rather  than  be 
taken  before  a  Justice^  as  required  by 
law,  has  no  cause  of  action  for  false  imprison- 


TSfCTE.—Reoukit'Um  of  bicyde  riding* 

It  is  expressly  held  in  State  v.  Yopp,  97  N.  a  477, 
that  a  statute  prohibiting  the  use  of  any  **  bicycle, 
or  tricyde,  or  other  non-horse  vehicle**  upon  a 
particular  road  without  the  express  permission  of 
the  superintendent  of  the  road  Is  a  constitutional 
exercise  of  the  police  power  of  the  state,  since  such 
vehicles  sometimes  frighten  horses,  or  otherwise 
imperil  passengers.  The  North  Oarolina  statute 
made  the  violation  thereof  an  indictable  offense. 

Other  decisions  impliedly  recognize  the  right  of 
the  public  authorities  to  make  regulations  as  to  the 
use  of  such  vehicles,  and  are,  in  this  respect,  in 
harmuny  with  the  main  case. 

A  bicycle  is  generally  held  to  be  a  carriage  or  a 
vehicle  within  the  meaning  of  a  statute,  although 
this  depends  upon  the  context  and  evident  intent 
of  the  statute. 

Thus  in  State  v.  Collins,  8  L.  R.  A.  8?4, 16  H.  1. 871, 
a  bicycle  is  held  to  be  a  carriage  or  vehicle  within 
the  meaning  of  R.  I.  Pub.  Stat.,  chap.  06, 9 1,  requir- 
ing every  person  traveling  in  any  carriage  or  other 
19  L.  R.  A. 

Sec  also  28  L.  R.  A.  458,  608;  29   L. 

366;  36  L.  R.  A.  615;  39  L.  R.  A.  488;  41 


vehicle  to  pass  on  the  right  of  the  center  of  the 
traveled  part  of  the  road  when  meeting  other 
travelers. 

A  bicycle  Is  also  hold  to  be  included  within 
the  prohibition  of  a  statute  making  it  unlawful  *'to 
ride  or  drive**  upon  sidewalks.  Mercer  v.  Corbin^ 
8L.R.A.221,117  Ind.  4fiO. 

But  the  reason  of  the  rule  which  excludes  bi- 
cycles from  sidewalks  under  such  a  statute  entitles 
them  to  the  use  of  the  highway  equally  with  other 
carriages  or  vehicles.  Holland  v.  Bartch,  120  Iod» 
46. 

The  prohibition  of  a  city  ordinance  against  rid- 
ing a  bicycle  or  velocipede  upon  any  sidewalk  in 
the  city  **or  across  the  Kansas  River  bridge**  is  for 
the  same  reason  to  be  construed  as  prohibiting  the 
use  of  bicycles  or  velocipedes  only  on  that  part  of 
the  bridge  used  by  travelers  on  foot,  and  not  to 
exclude  tbem  from  that  part  of  the  bridge  U8e<> 
for  the  passage  of  street-cars,  carriages,  or  other 
vehicles.  Bwif t  v.  Topeka,  8  L.  £.  A.  772, 48  Kaiw 
67L 

R.  A.  365;  32  L.  R.  A.  651 ;  33  L.  R.  A. 
L.  R.  A.  208;  44  L.  R.  A.  821. 
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fc  acaJiuifc  those  who  Arrested  talm«  although 
'  tanproperly  put  him  to  the  alternative  of 
payinff  It  or  going  to  }aii  forthwith. 

(Harchlfi,1809D 

• 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Eeot  Countv  in 
favor  of  defendants  in  an  action  brought  to 
recover  damages  for  assault  and  battery  and 
false  imprisonment.    Sevened, 

The  facts  are  stated  in  the  opinion. 

Argued  before  Alvey,  (Jh.  J,,  and  Bryan, 
HcSherry,  Fowler,  Page,  Roberts  and  Briscoe, 
JJ, 

Mr.  Thomas  S.  Hodson,  with  Msitrs,  H. 
H.  BarroU  and  Clarence  Hodson*  for 
appellant : 

tJpon  the  facts  the  plaintiff  is  entitled  to  re- 
cover unless  the  arrest  shall  be  shown  to  be 
lawful  and  the  alleged  authority  under  which 
it  was  made,  valid. 

2  Bishop,  Crim.  L.  §  261;  PipeY,  Hanson,  9 
N.  H.  491;  United  Staka  ▼.  Lawan,  101  U.  S. 
169,  25  L.  ed.  862. 

The  authorities  erecting  a  bridge  are  bound 
to  construct  it  with  a  view  to  all  the  surround- 
ings and  the  use  for  which  the  bridge  is  in- 
tended, so  that  it  shall  be  reasonably  safe  for 
travel  of  all  kinds. 

Zimmerman  v.  Conenangh  (PtL)  Feb.  28, 
1886. 

The  omission  of  suitable  railings  is  a  negli- 
gent act. 

Whittaker's  Smith,  Neg.  156;  Freeholdera  of 
Sussex  v.  Strader,  18  N.  J.  L.  108,  85  Am. 
Dec.  542,  note. 

Rule  No.  9  is  legislative.  It  is  not  within 
the  power  of  a  Legislature  to  confer  on  county 
commissioners.  It  is  part  of  the  lawmaking 
power  which  cannot  be  delegated.  A  ri^ht  of 
equality  on  highways  is  given  to  each  citizen 
by  the  fundamental  law  on  which  our  whole 
system  of  jurisprudence  is  founded. 

Corfldd  V.  GoryeU,  4  Wash.  C.  C.  880. 

Countv  commissioners  are  a  quasi  corpora- 
tion, ana,  not,  like  municipal  corporations,  a 
part  of  the  sovereignty. 

Paine  v.  Commissioners,  Wricht  (Ohio)  417 j 
Vankirk  v.  GlarK  16  Serg.  &  k  2b9;  People 
V.  Hest&r,  6  Cal.  679. 


They  can  hav6  power  vested  fn  them  only 
for  local  objects,  whether  ezecutiye  or  le^^sLit- 
tive  in  its  nature. 

State  ▼.  Orm^y  Oounty  Comrs.  7  Nev.  892. 

But  the  permanent  stoppage  of  travel  by  any 
particular  vehicle  over  a  bridge  is  not  a  local 
object. 

The  power  conferred  bv  the  Constitution  on 
the  Legislature  to  make  laws  cannot  be  dele- 
gated to  any  other  power  or  authority. 

Cooley,  Const.  Lim.  p.  187. 

A  bridge,  situated  as  this  one  is,  is  a  part  of 
the  public  highway. 

See  i%  V.  Lister,  2  Ld.  Raym.  1174; 
Washer  v.  BvMitt  County,  110  U.  8.  564.  28 
L.  ed.  251:  TaJbot  County  Comrs.  v.  Queen 
Anne^s  County  Comrs.  50 Md.  259;  Pumphrey  v. 
Baltimore,  47  Md.  152,  28  Am.  Rep.  446;  Chi^ 
cago  Y.  Powers,  42  111.  169,  89  Am.  Dec.  418; 
Evdora  v.  Miller,  80  Kan.  494;  JSris  v 
Schwingle,  22  Pa.  884,  60  Am.  Dec.  87. 

All  such  rules  must  be  reasonable. 

State  V.  Mott,  61  Md.  297,  48  Am.  Rep.  105. 
(Limekiln  case.) 

Rule  No.  9  is  unreasonable. 

Com,  V,  Temple,  14  Gray,  75;  Wager  v. 
Troy  Union  B.  Co,  25  N.  Y.  582;  Jmlay  v. 
Union  Branch  R  Co,  26  Conn.  255,  68  Am. 
Dec.  892;  Coombs  v.  Purrington,  42  Me.  882; 
Taylor  v.  Goodwin,  48  L.  J.  M.  C.  104;  Moses  v. 
PittOmrgh,  Ft.  W.dC.R.  Co.  21  HI.  522. 

In  Macomberv.  Nichols,  84  Mich.  214.  23 
Am.  Rep.  522,  Judge  Cooley  says:  ^' A  high- 
way is  for  the  use  of  the  public  without  dis- 
tinction. Persons  making  use  of  horses  have 
no  right  superior  to  those  using  other  ways." 

A  bicycle  is  a  carriage  or  vehicle. 

State  V.  CoUins,  8  L.  R.  A.  894,  16  R  L  871. 

It  has  all  the  rights  of  any  other  vehicle. 

Schimpfv.  Sliier,  64  Hun,  463. 

When  land  is  taken  or  dedicated  for  a  town 
street,  it  is  unquestionably  appropriated  for  all 
the  purposes  of  a  town  street;  not  merely  for 
such  purposes  to  which  such  streets  were  for- 
merly applied,  but  those  demanded  by  new  im- 
provements and  new  wants. 

Cooley,  Const.  Lim.  694;  Moses  y.  Pittsburgh, 
Ft,  W.  d  C.  B.  Co,  supra. 

The  right  of  travel  in  highways  and  streets 
is  one  ef  those  privileges  and  immunities,  in 


A  prohibition  against  furiously  driving-  a  car- 
riage applies  to  riding  a  bicyole  at  a  dangerous 
rate.    Taylor  v.  Goodwin,  L.  R.  4  Q.  R  Biv.  228. 

But  a  bicycle  is  not  subject  to  toll  as  a  carriage, 
under  a  statute  which  charges  li^toll  of  Ss.  for 
every  carriage  moved  by  steam  or  other  power  or 
ag-ency  other  than  horses  or  other  beasts  of  draft, 
where  the  toll  on  every  horse,  mule,  or  other  beast 
drawing  any  coach,  chariot,  etc.,  is  only  6  d.  WU- 
liams  v.  Bills,  L.  R.  6  Q.  B.  Div.  175. 

But,  on  the  other  band,  a  tricycle  worked  by 
treadles,  having  as  auxiliary  power  a  steam  motor 
which  generates  power  from  methylated  spirits  or 
mineral  oil  sufficient  to  help  propel  the  machine, 
or  even  to  run  it  alone,  although  without  any 
smoke  or  escaping  steam  or  noise,  was  held  to  l)e  a 
locomotive,  under  a  statute  fixing  the  width  of  the 
tires  of  every  locomotive  propeUed  by  steam  or 
other  than  animal  power  on  a  public  highway  lim- 
iting the  speed  to  two  miles  per  hour  and  requiring 
at  least  three  persons  to  drive  or  conduct  It,  one  of 
whom  shall  go  at  least  twenty  yards  ahead  on  foot. 
Farkyns  v.  Priest,  L.  R.  7  Q.  B.  Div.  818.   • 

Biding  a  bloyole  at  the  rate  of  fifteen  miles  per 
19L.R.A. 


I  hour  alouK  the  center  of  the  highway  until  within 
twenty-five  feet  of  a  team  approaohiiig  from  the 
opposite  direction  is  not  necessarily  such  negli- 
gence as  will  make  the  rider  liable  for  frightening 
the  horses.    Holland  v.  Bartcb,  120  Ind.  46. 

The  rider  of  a  bicycle  at  the  rate  of  three  miles 
per  hour,  who,  on  meeting  a  team  going  about  six 
mfles  per  hour,  on  his  side  of  the  road,  is  not  neces- 
sarily negligent  on  his  part  in  failing  to  get  out  of 
the  way  of  the  team,  as  be  is  Justified  in  supposing 
that  the  driver  of  the  team  will  comply  with  his 
obligation  to  turn  out.  Sohlmpf  v.  Sitter,  64  Hun, 
4B8. 

But  a  person  who  recklessly  rides  a  Uoyde 
against  another  who  stands  with  his  back  partially 
towards  him,  when  with  the  slightest  care  he  could 
avoid  striking  him,  is  guilty  of  assault  and  battery. 
Mercer  v.  Corbin,  8  L.  R.  A.  221, 117  Ind.  450. 

The  general  result  of  the  decisions  Is  to  give  bi- 
cycles a  classification  as  vehicles  for  most  purposes 
and  to  make  the  riders  subject  to  the  same  general 
rules  as  to  care  that  attach  to  drivers  of  other  ve- 
hicles. &  ▲.  B. 
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tbeir  natlire  fuDdameDtal,  and  fs  one  of  those 
privileges  and  immunities  guaranteed  by  the 
Constitution  of  the  Uaited  States  (art.  4)  and 
vhicb  no  state  Legislature  can  take  away. 

Garfield  v.  CoryeU,  4  Wash.  C.  C.  880. 

Bir.  Marion  deK.  Smith*  for  appellees: 

The  Legislature  has  the  power  to  confer 
upon  county  commissioners  the  right  to  make 
euch  rules  and  regulations. 

State  y,  Oanbaldi,  44  La.  Ann.  — ;  People 
▼.  Wilwn,  41 N.  T.  S.  R.  766. 

And  they  may  pass  an  ordinance  restricting 
the  use  of  certain  highways  to  teams  or  vehicles 
of  a  certain  burthen. 

People  V.  WiUon,  sitpra. 

The  commissioners  in  adopting  such  a  rule 
acted  solelv  for  the  public,  induced  by  public 
considerations,  and  apart  from  the  anthority 
conferred  by  the  Act  of  Assembly  giving  them 
the  right  '*to  make  such  reasonable  rules  and 
regulations  for  the  use  of  said  bridge  by  the 
public/'  such  act  was  in  the  exercise  or  a  sound 
discretion  and  justifiable. 

AttDOod  Y,  Partree^  66  Conn.  80. 

A  person  traveling  on  the  public  highway 
must  do  so  in  such  a  way  as  not  unnecessarily 
or  unreasonably  to  impede  the  exercise  of  the 
same  rieht  by  others. 

See  also  Rex  v.  Grass,  8  Campb.  220:  Rex  v. 
Jones,  Id.  280;  People  v.  Gunningham,  1  Denio, 
624;  Wood,  Nuisances,  §  620. 

Owners  of  a  partiailar  kind  of  vehicle,  as  a 
bicycle,  which  from  its  peculiar  form  or  ap- 
pearance or  from  the  unusual  manner  of  its 
use,  frightens  horses,  or  otherwise  imperils 
passcneers  over  a  road,  has  no  right  to  use 
such  vehicle  on  the  road,  and  the  Legislature 
may  regulate  the  use  of  it. 

^tate  V.  Topp,  97  N.  C.  477. 

Park  commissioners  having  full  and  exclu- 
sive powers  to  govern,  manage,  and  direct 
parks;  to  pass  ordinances  for  the  regulation 
and  government  thereof, — may,  in  pursuance 
cf  this  authority,  pass  an  ordinance  "that  no 
bicycle  or  tricycle  be  allowed  in  the  city 
parks." 

Re  Wright,  29  Hun,  857.  68  How.  Pr.  845, 
66  How.  Pr.  119,  16  N.  T.  Week.  Dig.  535. 

AlTey.  C%.  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  against 
the  defendants  for  an  assault  and  battery  and 
false  imprisonment.  He  alleges,  first,  that 
he  was  illegally  arrested  and  detained  ;  and 
second,  that  he  was  without  legal  or  reason- 
able cause,  assaulted  by  the  defendants  and 
taken  into  custody  by  them,  and  under  threats 
of  further  detention  and  imprisonment  in 
iail,  he  was  required  to  pay  the  sum  of  $2.50 
in  order  to  regain  his  liberty.  The  defend- 
ants pleaded  not  guilty. 

The  material  facts  of  the  case,  as  set  forth 
In  the  record,  are  these :  The  bridge  at  Chea- 
tertown,  over  Chester  river,  the  river  divid- 
ing Kent  and  Queen  Anne's  counties  was 
originally  constructed  by  the  Chester  Bridge 
Company,  and  was  a  toll  bridge.  This 
bridge,  by  the  authority  of  the  Legislature 
of  the  state,  was  purchased  by  the  two  coun- 
ties, Kent  and  Queen  Anne's  with  the  view 
and  for  the  purpose  of  making  it  a  free  pub- 
lic bridge  and  thoroughfare,  to  be  under  the 
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Joint  management  and  control  of  the  county 
commissioners  of  the  two  counties.  This  was 
authorized  by  the  Act  of  1888,  chap.  876.  The 
Act  of  1890,  chap.  So,  is  supplemental  to  the 
original*Actof  1888,  and  makes  some  changes 
in  the  manner  of  accomplishing  the  purchase, 
and  as  to  how  the  bridge  shall  be  managed 
and  controlled  by  the  commissioners  of  the 
two  counties,  after  the  same  should  be  turned 
over  to  them.  From  the  time  of  the  consum- 
mation of  the  purchase,  it  is  declared  bv  the 
dd  section  of  this  latter  Act  of  1890,  ^that 
thereafter  said  bridge  shall  be  taken,  held 
and  perpetuated,  as  a  free  public  bridge  be- 
tween said  counties. "  And  by  the  6th  section 
of  the  same  Act,  it  is  provided  that  the  com- 
missioners of  the  two  counties,  shall  have  full 
power  and  authority  to  make  reasonable  rules 
and  regulations  for  the  use  of  said  bridge  by 
the  public,  and  for  the  protection  of  said 
bridge  and  other  property  belonging  thereto 
or  therewith,  and  to  enforoe  the  observance 
thereof  by  imposing  upon  the  party  violat- 
ing the  same  any  reasonable  fine  not  exceed- 
ing $10  for  any  violation  thereof,  which  fines 
shall  be  collected,  as  small  debts  are  now  col- 
lected, and  shall  be  recovered  in  the  name  of 
said  commissioners  before  any  justice  of  the 
peace  of  either  of  said  counties  in  which  tho 
party  violating  such  rules  and  regulations 
shall  be  found,  and  on  failure  or  refusal  to 
pay,  and  inability  to  collect  by  legal  process, 
the  party  so  fined  shall  be  commTttea  to  the 
county  jail  of  the  county  for  a  period  not  ex- 
ceeding ten  days,  in  the  same  manner  as  com- 
mitments are  made  for  fines  imposed  by  the 
circuit  courts  of  this  state,  on  conviction  for 
misdemeanor,  etc. 

In  July,  1800,  after  the  sale  of  the  bridge 
had  been  effected  to  the  counties  and  the 
bridge  turned  over  to  their  control,  the  com- 
missioners of  the  two  counties  met  and  adopt- 
ed rules  and  regulations  for  the  use  of  the 
bridge  by  the  public ;  but  the  only  one  of 
which  rules  that  has  been  inserted  in  the  rec- 
ord is  this :  **No.  9.  Persons  will  not  be  al- 
lowed to  ride  a  bicycle,  tricycle, or  velocipede 
over  the  bridge. "  Notwithstanding  this  pro- 
hibition, the  plaintiff,  on  tJie  18th  of  June, 
1891,  rode  a  bicvcle  over  the  bridffe  from  the 
Kent  county  side  to  the  Queen  Anne's  side, 
and  on  his  ret\irn  he  was  arrested  and  held  in 
custody  by  the  defendants — Perkins  being  the 
bridge  keeper,  and  Henly  a  constable  of  Kent 
county ;  and  tl^t  the  arrest  was  made  without 
the  issuance  of  any  warrant.  It  is  conceded 
that  these  parties,  so  acting,  supposed  that 
they  were  acting  under  and  as  autuorized  by 
the  Act  of  1890,  chapter  85 ;  and  that  they 
used  no  more  force  or  violence  towards  the 
plaintiff  than  was  necessary.  That  these 
parties  were  charged  with  the  duty  of  enforc- 
ing the  rules  made  by  the  commissioners  of 
the  two  counties ;  and  that  the  defendants  did 
compel  the  plaintiff  to  pay  the  sum  of  $2.60 
as  a  penalty  for  the  violation  of  said  Rule 
No.  9,  under  the  alternative  of  going  to  jail 
forthwith  if  he  refused  to  pay.  which  alter- 
native the  defendants  were  then  and  there 
ready  to  enforce :  but  upon  being  paid  the 
said  sum,  the  defendants  allowed  the  plaintiff 
to  go  at  liberty. 

It  was  further  shown  that  the  bridge  is 
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built  of  wood,  and  has  wood-railings,  and  is 
about  one  third  of  a  mile  lonjc  from  shore  to 
shore ;  and  that  the  depth  of  the  water  under 
the  bridge  is  between  eight  and  twenty  feet, 
the  greatest  depth  being  In  the  channel  of  the 
river. 

It  was  also  shown  in  proof  that  some  horses, 
ordinarily  gentle,  are  frightened  at  bicycles 
ridden  by  persons  along  the  public  highways, 
and  that  some  horses  never  get  accustomed 
to  them;  and  that  horses  beooming  fright- 
ened at  bicycles,  ridden  by  persons  on  the 
bridge,  would  endanger  the  Jives  of  persons 
driving  such  horses.  The  plaintiff  offered 
proof  tending  to  show  that,  as  a  general  rule, 
horses,  ordinarily  gentle,  and  well -broken, 
do  not  become  frightened  at  bicvcles.  That 
while  the  bridge  was  a  toll -bridge  persons 
were  accustomea  to  ride  over  it  on  bicycles, 
and  no  accidents  occurred. 

The  plaintiff  objected  to  all  the  evidence 
offered  by  the  defendants  in  justification,  but 
the  objection  was  overruled;  and  he  then 
offered,  upon  the  whole  evidence,  six  prayers, 
the  first  of  which  was  granted,  and  all  the 
others  were  refused.  And  the  defendants 
offered  two  prayers,  both  of  which  were 
granted;  and  by  the  second  of  which  the 
oourt  ruled  that  if  the  facts  as  shown  in  proof 
on  the  part  of  the  defendants  wore  found  to 
exist,  "then  the  rule  or  by-law  referred  to  in 
the  evidence  is  a  reasonable  and  proper  rule 
or  by- law,  and  the  verdict  must  be  for  the 
defendants.  ** 

Upon  the  objection  to  the  evidence,  and  the 
rulings  upon  the  prayers,  two  q^uestions  are 
presented.  The  first  and  principal  one  is, 
whether  the  county  commissioners,  nnder  the 
power  eriven  by  the  5th  section  of  the  Act  of 
1800,  c&ap.  85,  to  make  reasonable  rules  and 
regulations  for  the  use  of  the  bridge  by  the 

fmblic,  and  the  right  to  make  anv  rule  or  bv- 
aw  whereby  all  persons  are  denied  the  rignt 
to  ride  a  bicycle,  tricycle,  or  velocipede  over 
the  bridge?  and  if  they  have  the  powr.^, 
then,  secondly,  whether  the  9th  rule  or  by- 
law, given  in  evidence,  and  the  manner  of  en- 
forcing it,  as  shown  in  this  case,  was  a  prop- 
er exercise  of  such  power. 

1.  We  do  not  suppose  that  it  could  be  seri- 
ously disputed  that  it  is  competent  to  the 
Legislature  in  the  exercise  of  its  police 
power,  and  general  right  to  regulate  the  uFe 
of  the  highways  of  the  state,  to  restrict,  and 
even  forbid,  the  use  of  such  vehicles  as  bi- 
cycles or  tricycles  on  the  highways,  if  they 
in  fact  be  dangerous  to  the  general  traveling 
public.  All  individual  rights  are  more  or 
less  subject  to  limitations  and  restrictions 
in  their  exercise,  in  the  inte^st  and  for  the 
protection  of  societjr  generally ;  and  if  it  be 
true  that  such  vehicles  as  bicycles  or  tri- 
cycles, are  dangerous  on  the  public  high- 
ways, it  would  seem  necessarily  to  follow 
that  the  Legislature  may  reasonably  restrict 
their  use,  rather  than  subject  the  public  at 
large  to  the  risk  of  danger  in  the  enjoyment 
of  a  common  right.  And  if  such  restriction 
may  be  made  and  enforced  wiUi  respect  to  a 
common  highway  generally;,  a  fortiori  may 
it  be  made  and  enforced  with  respect  to  a 
bridge,  such  as  that  described  in  the  evi- 
dence, in  this  case.  Indeed,  it  is  a  settled 
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principle  that  it  is  the  obligation  to  the  pub- 
lic of  those  entrusted  with  the  duty  of  main- 
taining and  governing  the  use  of  the  public 
highways,  to  make  and  keep  them  as  free  of 
danger  to  the  general  public  as  can  reason- 
ably be  done. 

Assuming,  then,  that  the  power  exists  in 
the  Legislature  of  the  state,  the  question  is 
whether  the  terms  employed  in  delegating 
the  power  to  the  county  commissioners  be 
sufficient;  the  terms  being  that  they  ** shall 
have  full  power  and  authority  to  make  rea- 
sonable rules  and  regulations  for  the  use  of 
said  bridge  by  the  public;"  that  is  to  say, 
such  full  power  and  authority  as  the  Legis- 
lature could  delegate  to  them  for  the  purpose 
of  regulating  the  use  of  the  bridge  in  such 
reasonable  manner  as  would  best  subserve  the 
interest  and  protection  of  the  general  travel- 
ing publ  ic  We  are  of  opinion  that  the  terms 
employed  are  sufficiently  comprehensive  to 
invest  the  commissioners  with  the  power  to 
make  a  by-law  forbidding  any  person  from 
riding  a  bicycle  or  tricycle  over  the  bridge. 
And  such  rule  or  by-law,  when  made,  must 
be  taken  as  prima  facie  reasonable,  and  the 
onus  of  showing  that  It  is  unreasonable  rests 
on  the  partv  denying  its  validity.  It  must 
be  observed  that  the  rule  or  by-law  here  at- 
tempted to  be  enforced  does  not  deprive  the 
party  of  the  use  of  his  property  ;  it  only  for- 
bids the  riding  of  the  bicycle  or  tricycle  over 
the  bridfi^e.  He  can  take  or  roll  his  bicycle 
or  tricycle  over  the  bridge,  and  then  ride  it  at 
pleasure.  He  is  only  restrained  from  riding 
It  over  the  bridge,  because  it  may  imperil 
the  safety  of  others  on  the  bridge  with  equal 
rights  of  passage  with  himself.  He  has  no 
right  to  insist  upon  the  use  his  property  or 
vehicle  on  the  common  highway  in  a  manner 
that  may  likely  produce  danger  or  injury  to 
others  who  are  lawfully  exercising  their 
rights  in  the  ordinary  use  of  their  property. 
If,  therefore,  it  be  true,  as  supposed  by  the 
commissioners,  and  found  by  the  court  in 
this  case,  that  the  riding  of  a  bicycle  or  tri- 
cycle over  the  bridge  would  likely  frighten 
horses  and  imperil  the  lives  of  passengers 
on  the  bridge,  it  was  not  only  reasonaole, 
but  the  duty  of  the  commissioners  to  forbid 
the  riding  of  such  vehicles  over  the  bridge. 

This  is  not  a  new  question  now  for  tlie 
first  time  presented. 

In  the  case  of  Stats  v.  Topp,  97  N.  C.  477, 
the  question  was  as  to  the  validity  of  a  stat- 
ute which  forbade  every  person  to  use  upon 
the  road  of  a  particular  company  a  bicycle 
or  tricycle  or  other  non-horse  vehicle,  with- 
out the  express  permission  of  the  superin- 
tendent of  said  road,  etc ;  and  it  was  held  by 
the  supreme  court  of  that  state  that  such 
regulation  was  clearly  within  the  police 
power  of  the  state,  and  was  in  all  respects 
reasonable  and  valid.  In  that  case  it  was 
shown,  as  stated  by  the  court,  that  the  use  of 
I4i»^se  vehicles  on  the  road  materially  inter- 
fered with  the  exercise  of  the  rights  and 
iafcty  of  others  in  the  lawful  use  of  their 
carriages  and  horses  in  passing  over  the  road  ; 
and  that,  in  repeated  instances,  horses  became 
frightened  at  them,  and  carriages  were 
thrown  into  the  ditches  along  the  side  of  the 
road.     In  that  case  it  was  contended,  as  it 
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has  been  coiitended  in  this,  that  confiding 
such  power  of  exclusion  (conceding  the  Leg- 
islature to  have  the  power,)  to  the  discretion 
of  a  subordinate  officer  was  arbitrary  and  un- 
just; but  the  court  said  that  the  officer  in 
control  of  the  road  was  bound  to  exercise  the 
discretion  vested  in  him  honestly,  fairly  and 
reasonably,  and  for  the  sole  purpose  of  effect- 
uating the  intention  of  the  statute,  and  the 
protection  of  the  public ;  and  that  there  was 
nothing  unreasonable  in  the  exercise  of  his 
discretion  in  excluding  the  bicycle. 

And  so  in  New  York,  in  regard  to  the  pub- 
lic parks  and  squares,  it  has  been  held  that 
an  ordinance  or  by-law  made  by  the  park 
commissioners,  in  pursuance  of  a  general 
power  of  regulation  under  a  statute  excluding 
from  the  parks  and  squares  all  bicycles  and 
tricycles  was  valid  and  reasonable.  By  the 
Statute  of  that  state  of  1871,  chap.  290,  it  is 
provided  that  the  board  of  commissioners 
shall  have  the  full  and  exclusive  power  to 
govern,  manage  and  direct  the  said  several 
public  parks,  squares,  and  places;  to  pass 
ordinances  for  the  regulation  and  government 
thereof,  etc.  ;  and  all  persons  offending 
against  such  ordinances  shall  be  deemed 
guilty  of  a  misdemeanor,  and  be  punished  on 
conviction,  etc.  In  Be  Wright,  20  Hun, 
857,  65  How.  Pr.  110,  the  petitioners  were 
arrested  for  violating  the  ordinance,  which 
provided  "  that  no  bicycle  or  tricycle  should 
be  allowed  in  the  central  or  city  parks  ;*'  and 
it  was  held  that  such  ordinance  was  valid, 
and  could  not  be  held  void  as  being  unrea- 
sonable. 

We  are  clearly  of  opinion,  therefore,  both 
upon  reason  ana  authority,  that  the  county 
commissioners  had  power,  under  the  statute, 
to  make  a  rule  or  b^-law  forbidding  all  per- 
sons from  riding  bicycles  or  tricycles  over 
the  bridge. 

2.  With  respect  to  the  second  question, 
we  are  inclined  to  think  that  the  bills  of  ex- 
ception do  not  present  the  case  here  as  fulW* 
as  it  was  presented  to  the  court  below.  We 
must  take  the  case,  however,  as  the  record 
presents  it  here.  There  is,  inserted  in  the 
record,  but  one  of  the  rules  or  by-laws  made 
by  the  commissioners  to  regulate  the  use  of 
the  bridge,  and  that  is  the  ninth,  and  it 
makes  no  reference  whatever  to  any  penalty 
or  fine  prescribed  by  the  commissioners  for 
its  violation.  The  statute  requires  the  com- 
missioners to  exercise  their  discretion  in  fix- 
ing or  imposing  upon  the  party  violating 
the  rules  or  by-laws  to  be  mtuie,  any  reason- 
able fine  not  exceeding  $10,  to  be  collected 


as  small  debts  are  collected,  before  a  justice 
of  the  peace,  etc.  The  power  conferred  is  to 
make  reasonable  rules  and  regulations,  etc.» 
and  to  enforce  the  observance  thereof  by  im- 
posing upon  the  party  violating  the  same,, 
any  reaonable  fine  not  exceeding  $10  for  any 
violation  thereof,  which  fines  shall  be  col- 
lected, as  small  debts  are  now  collected,  and 
shall  be  recovered  in  the  name  of  the  com- 
missioners before  any  justice,  etc.  The  stat- 
ute manifestly  intends  that  the  commissioners 
of  the  two  counties,  as  the  governing  body 
to  whom  the  discretion  is  confided,  shall 
exercise  their  discretion  in  imposing  fines, 
having  reference  to  the  nature  and  character 
of  the  offending  act.  A  by-law  to  be  valid 
must  not  only  be  reasonable,  but  certain; 
indeed,  it  cannot  be  reasonable  unless  it  be 
certain.  Or,  as  Jttdge  Oooley  says :  **  A  by- 
law, to  be  reasonable,  should  be  certain.  II 
it  affixes  a  penalty  for  its  violation,  it  would 
seem  that  such  penalty  should  be  a  fixed  and 
certain  sum,  and  not  left  to  the  discretion  of 
the  officer  or  court  which  is  to  impose  it  od 
conviction  (citing  cases),  though  a  by-law 
imposing  a  penalty  not  exceeding:  a  certain 
sum  has  been  held  not  to  be  void  for  un- 
certainty, "—citing  a  case,  HunUtiUd  v. 
P?ielp8,  27  Ala.  o5,  overruling  a  previous 
case,  Mobile  v.  Tuille,  8  Ala.  187,  86  Am. 
Dec.  441 ;  Cooley  Const.  Lim.  6th  ed.  243, 
See  also,  to  the  same  effect,  1  Dill.  Mun. 
Corp.  8d  ed.  §§  887-839.  Here,  it  appears, 
from  the  exception  taken,  that  the  plaiiitiff 
violated  the  rule  or  by-law  No.  9,  and  that 
he  was  arrested  therefor,  and  that  the  defend- 
ants were  authorized  to  make  tJie  arrest.  It 
wa.s  their  dut^  at  once  to  take  the  offenders 
before  a  justice  of  the  peace,  to  be  dealt 
with  according  to  the  direction  of  the  stat- 
ute. But,  instead  of  so  doing,  it  appears 
they  put  the  plaintiff  to  the  alternative  of 
pajing  $2.50  as  a  penalty,  or  of  going  to 
jail  forthwith.  This  they  had  no  rig^ht  to 
do ;  and  to  the  extent  that  they  held  him  in 
custody  on  such  alternative  the  imprisonment 
was  false  and  without  legal  justification. 
But  if,  after  the  legal  arrest,  the  plaintiff 
was  willing,  and  did  pay,  the  $2.50,  as  the 
penalty  prescribed  by  a  by-law  made  by  the 
commissioners,  rather  than  be  taken  before  a 
justice,  he  only  performed  his  legal  obliga- 
tion incurred  for  his  unjustifiable  act,  and 
he  can  have  no  cause  of  action  against  the 
defendants  for  the  discharge  of  their  duty. 
It  follows  that  the  judgment  must  be  reversed 
and  a  new  trial  awarded^ 
Judgment  reversed  and  new  trial  atoarded. 
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8TATE  of  Florida,  ex  rel.  Russell  E.  COh- 
COHDetcU., 

V, 

WiUiam  B.  YOUNG,  Circuit  Judge. 

( Fla. ) 

*!•  Where  a  judge  has  decided  that  he 

*Headnote8  by  Ranbt,  Oh.  J. 


is  disqualified  to  bear  a  ease  and  bab  inade  an 
order  refusingr  to  hear  the  same  on  that  acoount, 
mandamus  te  the  proper  remedy  to  require  him 
to  hear  it«  If  it  be  that  he  is  not  disqualified  to 
do  so. 
2.  A  circuit  Jud^e  who  is  a  member  of 
the  vestry  of  a  church*  whose  wardens  and 
vestrymen  have  been  inoorporated  and,  by  the 


NOTS.— The  diequalifloation  of  a  Judge  for  inter-  I  hitherto  hardly  touched  upon  to  which  thtt  above 
est  in  a  purely  fiduciary  capacity  is  a  subject  I  case  is  a  valuable  contribuaon. 
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J  of  the  Incorporating  Act,  are  invested  with 

all  property,  Inoludinff  ffifts,  donations,  and 
grants,  to  hold  the  same  for  the  benefit  and  be- 
hoof of  the  church,  with  power  to  sue  and  use  all 
neoesBary  measures  for  recovering  and  defends 
Ing  any  and  all  property  which  the  church  may 
claim  or  demand,  is  disqualified  by  interest  to  sit 
in  a  cause  involving  the  probate  of  a  will,  in 
which  win  the  rector,  wardens,  and  vestry  of  the 
•church  are  beneficiaries,  such  rector,  wardens, 
and  vestrymen  claiming  corporate  powers  un- 
der the  stated  statute  and  being  a  party  to  the 


(Aprils,  1893.) 

PETITION  for  a  writ  of  mandamus  to  com- 
pel defendant  to  take  jurisdictioD  of,  hear, 
and  determine  an  appeal  from  an  order  of  a 
county  iudge  refusing  to  admit  to  probate  the 
alleged  last  will  and  testament  of  Amanda  L. 
Colcord,  deceased .  Judgment  far  defendant. 
The  facts  are  stated  in  the  opinion. 
Meurt.  Fletcher  &  Wurts  for  relators. 

Raney,  (7A.  J.,  delivered  the  opinion  of 
the  court : 

The  petition,  which  by  consent  stands  as 
the  alternative  writ  of  mandamus  in  this  pro- 
ceeding, shows  that  on  the  28d  day  of  June 
last  Russell  £.  Col  cord,  by  his  next  friend 
John  L.  Colcord,  and  the  rector,  wardens  and 
vestry  of  St.  Johns  Episcopal  Church  of  Jack- 
sonville, propounded  for  probate  before  the 
county  judge  of  Duval  county,  sitting  in  the 
exercise  of  nis  probate  jurisdiction,  a  written 
instrument  purporting  to  be  the  last  will  and 
testament  of  one  Amanda  L.  Colcord ;  in 
which  alleged  will  and  testament  the  rector, 
wardens,  and  vestry  of  St.  Johns  church,  Jack- 
sonville, a  religious  corporation,  are  named 
as  beneficiaries.  The  county  judge  refused 
to  admit  the  instrument  to  probate,  and  en- 
tered an  order  to  that  effect.  From  this  order 
the  relators  appealed  to  the  circuit  court  of 
the  fourth  circuit,  sitting  in  and  for  Duval 
county,  and  afterwards,  upon  the  cause  com- 
ing on  to  be  heard,  the  defendant  herein,  the 
judge  of  that  circuit,  refused  to  hear  the  same 
on  the  ground  indicated  by  the  following 
order  which  he  then  and  there  made :  This 
cause  coming  on  to  be  heard  this  10th  day  of 
January,  1893,  and  it  appearing  that  the 
rector  and  vestry  of  St.  Johns  church,  a  cor- 
))oration,  is  a  partjr  interested,  and  the  pre- 
siding judge  of  this  court  being  a  member 
of  the  said  vestry,  the  said  judge  cieclines  to 
proceed  with  the  hearing  on  the  ground  that 
lie  is  disqualified. **  It  is  also  alleged  in  the 
petition  that  the  said  rector,  wardens,  and 
vestij  of  St.  Johns  church,  Jacksonville,  are 
a  rel  igious  corporation,  and  that  Judge  Tonng 
has  no  beneficial  interest  under  said  alleged 
will  and  testament.  The  prayer  is  for  a 
mandamus  requiring  the  judge  to  take  juris- 
diction and  determine  the  matter  involved  in 
said  appeal.  Judge  Young  has  appeared,  ad- 
inittea  the  truth  of  the  allegations  of  the 

Setition,  and  submitted  the  question  of  his 
isqualification  to  us  for  its  decision. 
The  first  point  suggested  by  the  relator's 
brief  is  as  to  the  remedy,  and  in  this  connec- 
tion the  decision  of  this  court  in  StcUe  y.  Van 
yese,  15  Fla.  817,  is  called  to  our  attention 
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and  questioned.  In  it  Judge  Van  Ness  set  up 
in  his  return  to  the  writ  of  mandamus  that  he 
had  held  himself  incompetent  to  sit  in  the 
cause  in  whidi  it  was  sought  to  compel  him 
to  act  because  the  Pensacola  &  Louisville 
Railroad  Company  was  a  panv,  and  that 
stock  in  the  conipany  was  owned  by  W.  A. 
Richardson  and  W .  B.  Belknap  the  former  of 
whom,  and  the  wife  of  the  latter,  were  cous- 
ins of  the  judge's  wife.  It  was  admitted  by 
the  relator,  m  its  application  for  the  writ,  that 
Richardson  was  a  stockholder,  but  denied 
that  Belknap  was.  Neither  Richardson  nor 
Belknap  were  parties  to  the  cause  in  the  cir- 
cuit court.  These  facts  are  shown  by  the 
original  files  in  the  case,  which  we  have  ex- 
amined. The  conclusion  reached  by  this 
court  was  that  mandamus  did  not  lie,  the 
reasoning  of  the  opinion  being  that  the  only 
duty  the  Judge  had  to  perform  was  the  exer- 
cise of  his  judicial  discretion  and  judgment 
in  the  matter  of  determining  his  qualifica- 
tion, and  that  the  writ  did  not  lie  to  make 
him  reverse  that  decision,  even  though  it  wag 
wrong. 

The  judgment  we  have  formed  is,  that  the 
conclusion  reached  in  the  above  case  as  to  the 
remedy  is  erroneous.  No  author i  ties  are  cited 
in  it.  The  opposite  conclusion  had  been  ad- 
judged in  Ex  parte  Bendereon,  6  Fla.  279,  and 
Anderson  v.  Brown,  Id.  299,  where  it  was 
held  that  mandamus  would  lie  from  this 
court  to  the  circuit  court  in  case  of  its  re- 
fusal to  entertain  jurisdiction  when  directed 
by  law.  The  circuit  court  had  refused  to,  in 
the  former  case,  entertain  an  appeal  taken 
from  a  judgment  of  a  justice  of  the  peace, 
the  circuit  court  holding  that  it  did  not  have 
the  appellate  jurisdiction  yet  mandamus  was 
awaraed  to  require  it  to  hear  the  appeal ; 
while  in  the  latter  case  an  appeal  was  taken 
to  this  court  from  the  order  of  the  circuit 
court  dismissing  the  appeal  from  the  justice's 
Judgment. 

Whenever  a  circuit  Judge  refuses  to  ex- 
ercise iurisdiction  in  a  cause  of  which  he  has 
jurisdiction  and  should  exercise  it,  man- 
damus is  a  proper  remedy,  at  least  in  the  ab- 
sence of  a  remedy  by  appeal  or  writ  of  error, 
to  require  the  exercise  of  jorisdiction.  1 
Chitty,  Gen.  Pr.  796,  797 ;  King  v.  Juatieee, 
1  Barn.  &  Ad.  1 ;  Bex  v.  Olamorganshire,  12 
Mod.  408.  A  decision  by  a  court  or  judge 
that  it  or  he  has  not  jurisdiction  of  a  cause, 
is  not  necessarily  the  exercise  of  his  judicial 
judgment  as  to  anything  involved  in  the 
cause,  and  hence  it  may  not  fall  within  that 
class  of  cases  to  which  the  rule  that  man- 
damus does  not  obtain  to  control  judicial 
discretion  applies.  Cowan  v.  FuUon,  28 
Qratt.  679. 

luExparU  Bradsireet,  82 17.  8.  7  Pet.  684, 
8  L.  ed.  810,  where  a  United  States  district 
court  dismissed  certain  writs  of  right  because 
the  declarations  did  not  show  that  the  value 
of  the  land  involved  exceeded  $2,000,  the 
Supreme  Court  of  the  United  States  awarded 
a  writ  of  mandamus  to  require  the  former 
court  to  reinstate  the  causes  and  proceed  to 
try  them,  it  being  the  practice  to  allow  the 
jurisdictional  value  to  be  given  in  evidence 
though  not  stated  in  the  declaration.  In 
Ohieago  dt  A.  B  Co.  y.  Wiswall,  90  U.  8.  23 
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Wall.  607.  28  L.  ed.  108,  it  was  decided  that 
an  order  of  a  circuit  court  of  the  United 
States  remanding  a  cause  to  a  state  court,  for 
want  of  jurisdiction  to  decide  it  was  not  a 
final  judgment  in  the  sense  which  authorizes 
a  writ  of  error;  and  that  the  remedy  of  the 
party  against  whose  will  the  action  had  been 
commenced  was  by  mandamus  to  compel  ac- 
tion, and  not  writ  of  error  to  reverse  what  has 
been  done.  See  also  Knickerbocker  Ins.  Co,  of 
Ohicago  ▼.  CofMtock,  83  U.  8.  16  Wall.  268. 
21  L.  ed.  498.  The  same  court,  in  Ex  parte 
Parker,  120  U.  8.  787,  80  L.  ed.  818.  re- 
affirming the  principle  that  mandamus  prop- 
erly lies  in  cases  where  the  inferior  court  re- 
fuses to  take  Jurisdiction  where  by  law  it 
ought  to  do  so.  or  where,  having  obtained 
jurisdiction  in  a  cause,  it  refuses  to  proceed 
in  the  due  exercise  thereof,  but  that'it  will 
not  lie  to  correct  alleged  errors  occurring  in 
the  exercise  of  its  judicial  discretion  while 
acting  witiiin  its  jurisdiction,  awarded  a 
writ  of  mandamus  to  the  supreme  court  of 
Washington  territory  to  make  it  reinstate 
upon  its  docket  an  appeal  which  had  been 
taken  in  compliance  with  law,  and  which 
that  court  had  dismissed.  The  grounds  of 
the  motion  to  dismiss  were  that  all  the  co- 
partners had  not  joined  in  the  appeal,  or  been 
served  with  notice  of  appeal,  and  because 
the  evidence  was  not  properl  v  certified.  The 
territorial  court  had  held  that  the  grounds 
were  well  taken,  and  thereupon  for  want  of 
jurisdiction  to  hear  and  determine  the  cause 
UDon  its  merits,  had  dismissed  the  appeal. 
In  the  case  of  JS0  Parker,  181  U.  8.  221,  88 
L.  ed.  128,  an  appeal  from  an  inferior  court 
had  been  dismissed  by  the  same  territorial 
supreme  court  on  the  ground  that  no  notice 
was  given  to  parties  of  the  application  to  the 
inferior  judge  for  the  appeal,  and  further 
that  the  Judge  could  not  entertain  the  ap- 
plication beyond  the  limits  of  his  district. 
The  Supreme  Court  of  the  United  States  held 
that  no  such  notice  was  reauired  by  the  law 
regulating  the  appeal,  ana  that  the  Judge 
could  act  in  the  matter  beyond  his  district 
and  the  appeal  having  been  taken  in  com- 
pliance with  law,  a  mandamus  was  issued 
for  the  reinstatement  and  hearing  of  the  ap- 
peal. 

In  Cavanaugh  v.  WrigM,  2  Nev.  166.  a 
mandamus  issued  to  reauire  a  district  court 
to  try  d$  now>  an  appeal,  which  the  district 
judge  thought  could  only  be  tried  as  upon 
writ  of  error.  In  FloraX  Sprinqs  Water  Co. 
V.  Hives,  14  Nev.  481.  there  had  been  judg- 
ment before  a  justice  of  the  peace,  in  favor 
of  the  company  against  a  county,  and  the 
county  having  appealed  to  the  district  court, 
the  judfre  of  the  latter  court  refused  to  hear 
the  appeal  on  the  ground  that  a  justice  of 
the  peace  had  no  iurisdiction  of  an  action 
against  a  county,  but  the  supreme  court  of 
that  state  held  that  justices  had  such  Juris- 
diction, and  awarded  a  mandamus  requiring 
that  the  appeal  be  heard.  In  Coican  v.  Ful- 
ton, 28  Gratt.  679,  where  a  circuit  judge  re- 
fused to  hear  certain  causes  which  had  been 
transferred  to  his  court,  he  holding  that  the 
statute  directing  the  transfer  was  unconsti- 
tutional, a  mandamus  issued  directing  him 
to  reinstate  and  hear  them ;  and  in  answer  to 
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the  contention  that  orders  striking  the  causes 
from  the  docket  for  want  of  jurisdiction 
could  not  be  reversed  by  mandamus,  it  was 
decided  such  orders  were  not  iudgments  in 
the  causes,  but  simply  refusals  to  hear  and 
decide  the  cases.  Kent  v.  Dickinson,  25 
Qratt.  817,  is  to  the  same  effect. 

The  following  cases,  like  those  above,  also 
illustrate  the  appropriateness  and  efficacy  of 
this  writ  where  there  is  a  refusal  to  exercise 
lawful  Jurisdiction:  Ex  parte  Dickeon,  64 
Ala.  188;  Steele  v.  County  Gomra.  88  Ala. 
804 ;  Beguhl  v.  Swan,  89  Cal.  411 ;  Tetnple  v. 
Superior  Court,  70  Cal.  211 ;  State  v.  Laugh- 
lin,  76  Mo.  858 ;  Territory  v.  Judge  of  Diet. 
Ct.  of  Third  Jud.  Diet.  6  Dak.  275 ;  and  the 
line  of  distinction  between  the  class  to  which 
the^  belong  and  the  following,  and  others 
which  might  be  cited,  where  it  is  sought  to 
correct  alleged  errors  in  the  decision  of  causes 
of  which  Jurisdiction  has  been  taken,  be- 
comes apparent  on  reasonably  careful  con- 
sideration :  Ex  parte  Neumian,  81  U.  8.  14 
Wall.  152.  20  L.  ed.  877;  Ex  parte  Dee 
Moines  ^  M.  R.  Go.  108  U.  8.  794,  26  L. 
ed.  461 ;  Ex  parU  Gordon,  104  U.  8.  515, 
26  L.  ed.  814 ;  Ex  parte  Hoard,  106  U.  8.  578, 
26  L.  ed.  1176 ;  Ex  parte  Baltimore  df  0.  IL 
Co.  108  U.  8.  666,  27  L.  ed.  812 ;  Ex  parte 
Morgan,  114  U.  8.  174,  29  L.  ed.  135:  iSs 
parte  Brown,  116  U.  8.  401,  29  L.  ed.  676; 
Be  Sfierman,  124  U.  8.  864.  81  L.  ed.  428. 
In  so  far  as  the  case  of  People  v.  Garnett,  130 
111.  840,  conflicts  with  the  authorities  relied 
on  by  us  in  reaching  our  conclusion,  we 
prefer  the  latter. 

If  the  respondent.  Judge  Young,  is  dis- 
qualified by  the  facts  stated,  to  hear  the  ap- 
peal, any  decision  he  might  make  in  the  case 
would  be  of  ''no  force  and  validity,"  but 
"null  and  void."  Rev.  Stat,  g  970.  If  so 
disqualified  he  has  no  power  or  Jurisdiction 
to  hear  the  case.  Rev.  Stat  §§  967.  969, 
970.  On  the  contrary,  if  he  is  not  disquali- 
fied by  the  circumstances  alleged,  it  is  his 
duty  to  hear  the  appeal,  and  exercise  his  or- 
dinary Judicial  functions  in  the  cause,  and 
it  is  the  right  of  the  relators  to  have  him 
do  so.  In  so  far  as  the  application  or  appro- 
priateness of  the  remedy  by  mandamus  is 
concerned,  or  the  ri^ht  of  the  parties  to  it, 
we  can  see  no  material  distinction  between 
this  case  and  that  of  one  where  the  question 
was  as  to  the  jurisdiction  of  the  court  on  any 
of  the  grounds  presented  in  the  cases  cited 
above.  The  exercise  of  judicial  power  is 
invoked  here  no  less  than  in  any  of  those 
cases,  and  we  can  and  must  decide  here 
whether  or  not  that  power  lawfully  exists, 
and  if  it  does  not  we  will  deny  the  remedy 
asked,  whereas  we  will  grant  the  remedy  if 
the  power  does  exist.  No  decision  has  been 
made  of  any  point  involved  in  the  pleadings, 
nor  is  any  asked.  The  theory  and  purpose 
of  the  relators  are  to  require  the  defendant 
to  proceed  in  this  matter  as  one  properly  cog- 
nizable by  him,  but  as  to  which,  from  an 
alleged  mistaken  view  of  the  law  as  to  his 
power,  he  has  refused  to  act.  Should  we 
grant  the  writ,  we  will  say  to  him  that  he 
has  authority  to  act  upon  the  case  as  to  which 
he  has  refused  to  act,  and  must  do  so,  and  in 
doing  this  we  of  course  would  not  review 
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any  decision  of  his  in  the  case,  and  for  two 
reasons,  one  of  which  is,  that  he  has  never 
acted  or  made  any  decision  in  the  case,  and 
the  otJier,  that  mandamus  is  not  the  remedy 
for  reviewing  judicial  judgments  in  catises 
of  which  jurisdiction  is  taken.  King  ▼. 
Justices  of  Kent,  14  East,  895. 

The  fact  that  the  question  of  jurisdiction 
may  he  raised  on  appeal  from  the  judg- 
ment of  tlie  court  on  the  merits  does  not  pre- 
clude the  remedy  by  mandamus.  Baltimore 
&  0.  R.  Co,  V.  Koontz,  104  U.  8.  6,  26  L. 
ed.  648 ;  and  authorities  relied  on  si^a.  It 
is  not  a  sufficient  or  adequate  remedy.  Bay 
V.  Wilson,  29  Fla.  842. 

In  State  v.  Walker,  25  Fla.  561,  there  is 
an  intimation  of  the  correctness  of  the  con- 
clusions reached. 

II.  The  incorporation  of  churches  of  the 
Protestant  Episcopal  faith,  as  well  as  of 
those  of  other  denominations,  was  begun 
early  in  the  history  of  the  territory,  after  its 
acquisition  by  the  United  States;  the  first 
instance  here  of  an  incorporating  statute  re- 
luting  to  the  Episcopal  Church  being  one 
approved  July  2d,  1828,  and  entitled  ^'An 
Act  to  Incorporate  the  Protestant  £^>>scopal 
Gop&regation  of  the  City  of  St.  Augustine. " 
By  It  the  then  incumbent  wardens,  two  in 
number,  and  five  vestrymen,  whose  several 
names  are  given,  and  tlieir  successors  in  office, 
were  made  a  body  corporate  of  the  name  and 
style  of  "The  Church  Wardens  and  Vestry- 
men of  the  Eoiscopal  Church  in  St.  Angus* 
tine,  called  Trinity  Church." 

On  the  28d  day  of  February,  1889,  ''An 
Act  to  Incorporate  the  Protestant  Episcopal 
Church  at  Jacksonville,**  was  approved,  and 
by  it  William  J.  Mills,  Samuel  L.  Burritt, 
and  Robert  L.  Bigelow,  wardens,  and  Harri- 
son R.  Blanchard,  and  such  others  as  were 
elected  vestrymen  of  the  Episcopal  congre- 
gation at  Jacksonville,  and  their  successors 
in  office,  were  declared  to  be  a  body  cor- 
porate by  the  name  and  style  of  **  The  Church 
Wardens  and  Vestrymen  of  St.  Johns  Church 
at  Jacksonville,"  and  it  provided  that  ''the 
said  church  wardens  and  vestrymen  and 
their  successors  in  office  shall  be  invested 
with  all  manner  of  property,  real,  personal, 
and  mixed,  including  all  moneys  due  or  to 
become  due,  donations,  gifts,  grants,  here- 
ditaments, privileges  andlmmunities,  which 
mav  now  or  at  any  time  hereafter  belong  to 
saia  church,  and  also  all  moneys  that  have 
been  or  that  may  hereafter  be  subscribed, 
given,  granted,  or  convened  for  building  a 
church  for  said  congregation  at  Jacksonville, 
to  hold  the  same  for  the  proper  use,  benefit, 
and  behoof  of  said  church,  and  the  said 
church  wardens  and  vestrymen,  and  their 
successors  in  office  shall  be  and  they  are 
hereby  declared  to  be  capable  of  suing  and 
being  sued,  and  of  using  all  necessary  meas- 
ures for  recovering  or  defending  any  and  all 
property  whatsoever,  which  the  said  church 
may  at  any  time  hold,  claim,  or  demand, 
and  is  herein  secured,  or  otherwise,  and  also 
with  powers  to  make  all  necessary  rules  and 
regulations  for  the  temporal  government  of 
said  church,  and  to  recover  in  the  name  of 
tlie  said  church,  or  otherwise,  as  well  the 
said  moneys  as  other  property,  with  all  rents, 
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issues,  and  profits  of  the  same,  or  any  landa, 
moneys,  or  other  estate  belonging  thereto,  or 
any  part  or  parcel  thereof."  The  Act  also 
provides  for  the  annual  election  of  wardens 
and  vestrymen  on  the  first  Monday  in  Easter 
week,  or  as  soon  thereafl  >r  as  may  be,  by  the 
"wardens,  vestrymen,  ithd  congregation," 
and  that  the  wardens  and  vestrymen,  or  a 
majority  of  them,  shall  have  power  to  fill 
vacancies.  It  also  limits  the  value  of  the 
holdings  of  the  corporation  to  $50,000. 

It  is  upon  this  Act,  we  understand,  that 
the  St.  Johns  Episcopal  Church  at  Jackson- 
ville, of  which  Judge  Young  is  a  vestryman, 
rests  its  claim,  as  a  distinct  body,  to  corpo- 
rate franchises.  We  find  no  other  statute 
under  which,  on  this  record,  we  can  take 
judicial  knowledge  of  its  incorporation  as  a 
separate  legal  entity,  as  distinct  from  its 
membership  of  "  Protestant  Episcopal  Church 
in  the  Diocese  of  Florida,  as  incorporated 
by  the  Act  of  February  1,  1881,  (chap.  8852) 
amending  that  of  February  10,  1888.  Such 
being  the  case  presented  to  ua,  we  perceive 
no  reasonable  ground  for  questioning  the 
action  of  the  judge  in  holding  himself  to  be 
disqualified  under  our  statute  which  provides 
that  no  judge  of  any  court  shall  sit  or  pre- 
side in  any  cause  to  which  he  is  a  party,  or 
in  which  ne  is  interested,  or  in  which  he 
would  be  excluded  from  being  a  juror  by 
reason  of  interest,  consanguinity  or  affinity 
to  either  of  the  parties.  Rev.  Stat.  §  967. 
We  are  entirely  satisfied  that  a  stockholder 
in  a  private  corporation  is  disqualified  by 
interest  to  sit  as  a  judge  in  a  cause  to  which 
the  company  is  a  party,  though  he  himself 
is  not  named  on  the  record.  Washington  Ins, 
Oo.  v.  Price,  1  Hopk.  Ch,  1,  2  L.  ed.  821 ; 
Gregory  y.'  Cleveland,  G.  db  C,  R  Co.  4  Ohio 
St.  675 ;  Dimes  v.  Grand  Junction  Canal,  8 
H.  L.  Cas.  759 ;  12  Am.  &  Eng.  Encyclop. 
Law,  46,  47;  Peninsular  R  Co,  y.  HivMrd^ 
20  Mich.  18.  The  decision  in  Internal  Imp. 
Irustees  Fund  v.  Bail&y,  10  Fla.  218,  does 
not  conflict  with  this  general  principle,  and 
hence  it  is  unnecessary  for  us  to  say  more  of 
that  case  here. 

Through  the  force  and  effect  of  this  Act 
the  corporate  franchise  granted  by  it  attaches 
to  the  diiurch  wardens  and  vestrymen ;  in  fact 
there  can  be  no  corporate  body,  nor  can  it 
have  any  right  or  powers  as  such  without 
them.  The  purpose  of  the  Act  is  that  the 
wardens  and  vestrymen,  in  the  corporate  ca- 
pacity whidi  the  statute  attaches  to  them, 
shall,  as  they  are  chosen  and  installed,  be 
invested  with  tbe  property,  and  have,  exer- 
cise, and  perform  the  powers  and  functions 
indicated  by  the  statute.  The  particular  end 
in  view  was  continued  succession,  and  there< 
by  an  avoidance  of  the  inconveniences  inci- 
dent to  frequent  changes  in  the  personality 
of  the  wardens  and  vestrymen.  Thar  they 
exercised  these  functions  and  powers  in  a 
corporate  capacity,  which  the  lawi  attaches 
to  them,  instead  of  as  mere  individuals,  does 
not  lessen  their  interest  in  the  property  which 
they  may  hold,  nor  in  tbe  property  rights 
which  they  represent.  These  interests  are 
certainly  property  interests,  both  as  to  the 
wardens  and  vestrymen  in  their  corporate  ca- 
pacity, and  as  to  the  church  or  congregation 
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Not., 


•8  the  eeittU  qve  trust;  and  they  are  none  the 
less  so  as  to  the  former  body  because  they 
bold  them  in  trust  for  the  congregation,  or 
/or  the  use,  benefit,  and  behoof  of  the  church. 
That  the  interest  may  not  be  beneficial  pe- 
cuniarily to  the  individual  wardens,  or  ves- 
trymen, does  not  make  it  any  the  less  a  prop- 
erty interest.  If  the  corporate  power  given 
by  this  Act  can  be  exercised  in  the  name  of, 
•*  The  Rector,  Wardens  and  Vestrymen  of  St. 
Johns  Church,  Jacksonville,"  then  Judge 
Young  is  disqualified  to  sit  in  a  cause  in 
which  he  and  others  claiming  the  right  to 
exercise  the  franchise  conferred  by  the  stat- 
ute in  question,  are  seeking  to  have  an  in- 
strument probated  as  a  last  will  and  testa- 


ment that  makes  a  donation  to  the  bodj 
corporate  created  by  that  Act,  and  for  the 
purpose  of  securing  the  property  donated. 

Whether  or  not  a  vestryman  can  sit  as  judfo 
or  juror  in  a  case  in  which  the  right  of  ms 
church  to  property  is  involved,  independent 
of  any  statute  defining  his  powers  and  duties, 
we  are  not  called  upon  to  decide  (Cleage  v. 
Uyden,  6  Heisk.  73)  :  nor  do  we  consider  the 
effect  of  the  variance  between  the  corporate 
name  presented  by  the  pleadings,  and  that  to 
be  found  in  the  Act  of  1889.  We  decide  the 
questions  presented,  and  nothing  more. 

Judgment  will  be  entered  in  Jawr  of  the  dd^ 
fendant. 


WYOMING  SUPREME  COURT. 


INTERNATIONAL  TRUST  CO..  Flff.  in 
Err,, 

V, 

UNION  CATTLE  CO.  et  al 


AMERICAN  LOAN  &  TRUST  CO.,  Plff. 
in  Err., 

V. 

SAME. 


Heniy  H.  FAY  et  cU.,  Plffs.  in  Err., 

V. 

SAME. 

€k»rporate  bonds  repreaeakting  no  wot- 
val  indebtedness  eannot  be  pled^^ 

as  oollateral  seourityto  a  debt  of  tbe  oorpora- 
tlon  BO  as  to  entitle  the  holder  to  a  dividend  there- 
on from  the  reoelver  of  the  oorporation  as  well 
as  upon  tbe  debt. 

(November  IB,  1808.) 

IpRROR  to  the  District  Court  for  Laramie 
J  County  to  review  a  Judgment  refusing  to 
allow  the  claims  of  plaintiffs  for  dividends  on 
securities  held  by  them  against  the  Union  Cat- 
tle Company,  which  was  insolvent,  out  of  the 
assets  in  the  hands  of  Frederick  P.  Yoorhees, 
receiver.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meure.  Potter  &  Borke  for  plaintiiZs  in 
error. 

Meetre,  Laeey  &  Vsa  Deranter  for  de- 
fendants in  error. 

Conaway*  Jl,  delivered  the  opinion  of  the 
court: 

These  three  cases  present  the  same  question, 
and,  by  agreement  of  counsel  and  order  of  the 
court,  have  been  argued  and  submitted  toeeth- 
er.  The  Union  Cattle  Company,  one  of  the 
defendants,  is  an  insolvent  corporation.  Fred- 
erick P.  Yoorhees,  the  other  defendant,  is  sole 
receiver,  in  possession  and  control  of  all  the 
assets  of  the  insolvent  company,  for  the  pur- 

Nora.~Theabove  case  applies  established  prln- 
olples  of  law  to  an  unusual  situation.  While  the 
law  seems  too  plain  for  doubt  tbe  practical  Impor- 
tance of  the  question  makes  the  case  valuable 
enough  to  Justify  Its  publication. 
19L.R.A. 


pose  of  winding  up  its  affairs  under  the  direc- 
tion of  the  district  court,  which,  on  petition  of 
certain  creditors,  appointed  him  as  receiver. 
He  reports  $168,000  on  hand  for  distribution 
among  the  creditors.  The  plaintiffs  in  error 
are  creditors  holding  the  promissory  notes  and 
negotiable  bonds  of  the  company  to  large 
amounts  as  evidence  of  the  indebtedness  of  the 
company  to  them.  They  also  hold  the  nego- 
tiable bonds  of  the  iDsolvent  company  for  fur- 
ther large  amounts,  but  not  representing  any 
further  actual  indebtedness,  but,  as  they  claim, 
as  collateral  security  for  the  payment  of  the 
actual  indebtedness.  Plaintiffs  claim  divi- 
dends upon  these  bonds,  as  well  as  upon  the 
bonds  and  notes  representing  actual  indebted- 
ness, until  such  indebtedness  is  fully  paid. 
The  district  court  denied  the  claim  for  divi* 
dends  on  the  so-called  collateral  security. 
By  several  assignments  of  error  the  plain- 
tiffs in  error  raise  in  this  court  the  sole 
Question  of  the  correctness  of  this  order  of  the 
district  court.  This  is  a  case  of  insolvency, 
and  the  object  of  the  suit,  as  authorized  by  tbe 
law,  is  to  wind  upon  tbe  affairs  of  the  insolv- 
ent company,  convert  its  assets  into  money, 
and  apply  the  money  pro  rata,  in  payment  of 
the  debts.  Plaintiffs  seek  more  than  a  pro  rata 
payment  on  the  actual  indebtedness  of  the  com- 
pany to  them.  The  mere  statement  of  the  case 
would  seem  to  exclude  plaintiff's  claims,  in 
the  absence  of  any  lien  npon  or  pledge  of  any 
specific  assets.  Plaintiffs  derive  the  right  to 
dividends  upon  these  collateral  bonds  from  the 
law  of  collateral  securities.  Thev  cite  Cole- 
brooke  on  Collateral  Securities  to  show  that  the 
creditor  may  proceed  to  collect  both  the  prin- 
cipal debt  and  the  collateral  securities  at  the 
same  time.  This  is  good  law,  and  the  infer- 
ence is  unavoidable  that,  if  plaintiffs  can  col- 
lect both  the  actual  debt  and  these  additional 
bonds,  they  are  entitled  to  dividends  on  both. 
But  Colebrooke.  in  his  discussion  of  the  sub- 
ject, never  admitted  the  idea  that  one  personal 
obligation  of  the  debtor  could  become  collat- 
eral security  for  another  obligation  of  the  same 
debtor.  H!e  soys,  at  section  2:  "  Collateral  se- 
curity is  a  separate  obligation,  as  the  negoti- 
able bill  of  exchange  or  promissory  note  of  a 
third  person,  or  other  representative  of  value, 
indorsed,  where  necessary,  and  delivered  by  a 
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debtor  to  bis  creditor,  to  secure  tbe  {Miymentof 
his  own  obligatioD,  represented  by  an  inde- 
pendent instrument  .  .  .  The  transfer,  how- 
•ever,  of  the  debtor's  own  negotiable  promissory 
notes  as  collateral  security  for  tbe  payment  of 
other  notes  made  by  him  does  not  come  within 
any  definition  of  'collateral  security/  nor 
^here  the  proposed  collateral  security  is  the 
negotiable  promissory  note  of  a  person  already 
liable  on  a  bill  of  exchange,  the  payment  of 
which  is  to  be  secured."  Colebrooke,  Collat- 
•eral  Securities.  Jones,  in  bis  work  on  Pledges, 
in  discussing  collateral  security,  at  section  1, 
«ays:  *'  But  the  customary  us^  of  the  term 
to  designate  a  pledge  of  incorporeal  personal 
property  seems  now  to  be  well  established; 
and  it  18  convenient  to  have  a  term  to  dis- 
tinguish a  pledge  of  such  property  from 
4in  ordinary  pledge  of  chattels,"  etc.  A  debt- 
or's own  personal  obligation  is  no  part  of 
bis  personal  property  or  assets.  The  so- 
called  collateral  secunty  in  tbe  case  at  bar  Is 
in  the  form  of  bonds  of  the  debtor,  but  tbey 
are  not  secured  in  any  manner.  They  are  the 
mere  obligations  of  tlie  debtor,  and  there  is  no 
feason  apparent  for  exempting  them  from  the 
operation  of  the  rule  announced  by  Colebrooke. 
Tbey  do  not  constitute  a  lien  upon  the  assets 


of  the  debtor,  or  upon  any  portion  of  them. 
"Collateral  security  imports  a  security  in  ad- 
dition to  the  personal  obligation  of  the  bor- 
rower." Abbott,  Law  Diet.,  citing  Bfioemaker 
v.  National  M.  Bank,  2  Abb.  U.  8.  116.  "A 
debtor's  liability  to  his  creditor,  where  other 
creditors  are  concerned,  is  not  increased  by  in- 
creasing the  number  of  his  promises  to  pay 
tbe  same  debt,  in  whatever  form  he  may  make 
them.  To  hold  otherwise  would  be  to  enable 
the  debtor  to  incumber  his  assets  by  a  new 
method,  &^^^  to  the  prejudice  of  all  other 
creditors.^'  Third  Nat.  Bank  v.  Eastern  R, 
Co.  122  Mass.  242;  Pe(ypU  v.  Remington,  27  N. 
Y.  8.  R  699,  affirmed,  121  N.  Y.  675.  Cases 
cited  to  the  contrary  are  either  where  there  is 
a  mortgage  or  other  lien  upon  specific  assets 
to  be  enforced,  or  where  the  collateral  paper 
has  been  transferred  by  the  creditor  and 
pledgee  for  value.  The  district  court  diowed 
plaintifi!s  in  error  dividends  upon  the  actual  in- 
debtedness of  the  insolvent  company  to  them. 
They  were  entitled  to  no  more. 
Affirmed, 

Oroesbeckp   Oh,  J,,  and  Merrell,   /•, 

concur. 


MICHIGAN  SUPREME  COURT. 


Elizabeth  L.  GRAVES 

V. 

City  of  BATTLE   CREEK,  Plff.  in  Err. 


1*  A  medieal  expert  may  testify  wheth- 
er or  not  aA  injured  condition  f»f  plain- 
tilTs  arm  mi^ ht  ro  mriirt  with  the  fact  of 
her  ability  to  use  it  in  a  manner  wltueesed  by  the 
Jury. 

2.  The  court  haa  p<»werto  compel  the 
exhibition  of  an  is^ared  arm  to  a  phy- 
sician  in  the  presence  of  the  jury,  on  the  trial  of 
an  action  for  such  Injury. 

Z*  Whether  the  fiftct  that  a  woman  heard 
a  whistle  and  became  firig^htened  as  she 
was  walkiDfiT  alongr  the  street  in  the  nicrht  was 
sufBcient  to  excuse  her  immediate  attention  to 
tbe  walk  before  her  la  a  question  for  the  Jury. 

(April  7, 1808.) 

ERROR  to  the  Circuit  Court  for  Calhoim 
County  to  review  a  Judgment  in  favo?  of 
plaintiff  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  re- 
sulted from  defendant's  negligently  permitting 
-a  sidewalk  to  become  unsafe  and  out  of  repair. 
Reverted. 

The  facta  are  stated  in  the  opinion. 

Mr,  Frank  W.  Clapp  for  plaintiff  in 
^rror. 

Mean.  Hnlbert  &  Mechem  for  de- 
fendant in  error. 

NoTB.— On  the  question  of  power  in  a  court  to 
compel  the  physical  examination  or  exhibition  of 
a  party  to  a  suit  the  prior  cases  are  fully  reviewed 
in  a  note  to  McQuigan  v.  Delaware,  L.  ft  W.  B.  Co. 
yN.Y.)l4L.B.A.40ll. 
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Montgomery,  «7.,  delivered  the  opinion 
of  the  court : 

The  plaintiff  recovered  a  verdict  of  $500 
in  an  action  on  the  case  for  an  iniury  received 
by  a  fall  occasioned  by  a  defective  sidewalk. 
But  four  assignments  of  error  are  discussed 
in  the  defendant's  brief,  and  under  the  settled 

gractice  of  the  court  no  other  assignments  can 
e  considered.  The  plaintiff  appeared  as  a 
witness,  and  the  Jury  observed  her  use  of  the 
injured  arm  and  wrist.  Dr.  Alvord,  a 
witness  for  the  plaintiff,  testified  to  its  con- 
dition and  the  prospect  of  recovery,  and  was 
asked  the  following  question :  *'^Doctor,  is 
it  a  fact  that  the  plaintiff  is  able  to  use  her 
arm  in  the  ordinary  wavs,  as  it  has  appeared 
here,  as  she  used  it  in  this  room,  as  you  have 
seen  her  when  she  was  in  the  witness  chair. -^ 
is  that  proof  that  the  injury  to  the  arm  has 
subsided,  and  that  there  is  no  pain  there?" 
This  was  objected  to,  as  calling  for  a  con- 
elusion  of  the  witness  as  to  the  force  of  testi- 
mony in  the  case;  but  plaintiff's  counsel 
then  added,  ''Is  there  any  surgical  proof?  I 
do  not  mean  legal  proof,  youf  honor."  The 
witness  was  permitted  to  answer  the  question 
as  tbus  modified.  The  question  as  originally 
put  may  have  been  open  to  the  objection 
urged,  but  as  modified  it  called  for  the  opin- 
ion of  a  medical  expert  upon  the  question  of 
whether  the  condition  alleged  might  coexist 
with  the  fact  of  the  plaintiff's  ability  to  use 
her  arm  in  the  manner  witnessed  by  the  Jury. 
There  was  no  error  in  the  ruling. 

The  sixth  and  seventh  assignments  of  error 
are  based  upon  the  refusal  of  the  court  to 
direct  the  plaintiff  below,  at  the  request  of 
defendant's  counsel,  to  remove  her  glove  from 
the  injured  hand,  and  exhibit  the  same  to  the 
Jury,  and  to  a  like  refusal  to  direct  the  plain- 
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448;  47  L.  R.  A.  141,486. 


643 


MiGBIOAlI  ISUFKUMS  COOKT. 


AFJi.» 


tiff  below  to  submit  her  iniured  ann  to  a 
physician,  Dr.  Kimball,  to  be  examined  in 
the  presence  of  the  jury.  Dr.  Alvord,  a 
witness  for  the  plaintiff,  had  testified  that 
there  was  a  set-off  to  the  bone  perceptible  to 
the  touch,  which  could  be  felt  with  the 
finder,  and  which  could  be  shown  to  any- 
body. The  court  declined  to  require  the 
plaintiff  to  exhibit  her  arm  to  the  jury,  or  to 
submit  to  the  examination,  saying,  *'the 
court  in  civil  cases  will  allow  counsel  to  take 
such  course  as  they  please.  The  court  will 
not  require  it  unless  counsel  choose  to  do  it. " 
It  will  be  observed  that  the  exhibition  of  the 
arm  at  the  point  of  the  alleged  fracture 
would  not  have  been  a  shock  to  the  plaintiff's 
sense  of  delicacy,  and  it  will  be  also  noticed 
that  the  court  pl&ced  the  ruling  upon  the 
want  of  power  in  the  court  to  require  the 
plaintiff  to  submit  to  the  examination  in 
question,  so  that  the  question  presented  is 
whether  the  court  has  the  power  to  require 
such  a  submission  by  a  plaintiff  in  a  case 
under  any  circumstances.  The  decisions  are 
not  uniform  upon  this  question,  but  the  very 
great  weight  of  authority  is  in  favor  of  the 
exercise  of  such  power  by  the  court  under 
proper  restrictions,  the  rule  recognizing, 
however,  that  a  wide  discretion  is  vested  in 
the  trial  court,  which  justifies  a  refusal  to 
require  the  examination  where  the  necessities 
of  the  case  are  not  such  as  to  call  for  it,  or 
where  the  sense  of  delicacy  of  the  plaintiff 
may  be  offended  by  the  exhibition,  or  where 
the  testimony  would  be  merely  cumulative, 
and  where,  in  the  judgment  of  the  trial 
court,  it  would  not  materially  aid  the  jury. 
The  power  has  been  exercised  in  Iowa,  Ala- 
bama, Arkansas,  Georgia,  Ohio,  Missouri, 
Nebraska,  Texas,  Minnesota,  Kansas,  Wis- 
consin, and  Indiana.  Opposed  to  the  rule  in 
these  states  are  the  decisions  of  Parker  v. 
Bnshw,  102  111.  279,  40  Am.  Rep.  588; 
BobertB  v.  Ogdentburgh  db  L,  0,  E.  Co.  29 
Hun,  154 ;  and  Union  Pac.  R.  Go.  v.  BoU- 
iwd,  141  U.  8.  250,  85  L.  ed.  784.  In  the 
case  of  FarhtT  v.  Mhulow  the  question  was 
not  discussed  beyond  a  bare  statement  of  the 
holding,  and  no  authority  was  cited ;  all  that 
is  said  upon  the  subject  being  **  the  court  had 
no  power  to  make  or  enforce  such  an  order. " 
The  case  of  BoberU  v.  Ogdensburg  db  L,  0, 
B,  Co,  overrules  a  previous  decision  of  the 
special  term  of  the  superior  court  of  New 
York,  and  is  not  a  decision  of  the  court  of 
last  resort.  Stress  appears  to  have  bee^^  }aid 
in  the  decision  upon  the  fact  that  the  order, 
which  preceded  the  trial,  required  the  plain- 
tiff to  submit  to  answer  any  questions  that 
should  be  put  to  her,  and  this  was  treated 
as  particularly  objectionable,  although  the 
court  does  hold  that  the  court  has  no  power 
to  compel  a  party  to  submit  to  any  bodily 
examination. 

The  decision  in  Union  Pac,  R  Co.  v.  Bots- 
ford,  supra,  was  concurred  in  by  seven  of  the 
nine  justices  of  the  supreme  court,  Justices 
Brewer  and  Brown  dissenting  from  .the  con- 
clusion of  the  majority.  This  decision  is  en- 
titled to  very  great  weight,  but,  in  view  of 
the  manifest  justice  of  a  requirement  that  the 
plaintiff  in  case  of  personal  iniury  shall  pro- 
duce the  best  evidence  attainable,  we  think 
19  L.R.  A. 


this  case  should  not  be  permitted  to  stem  the 
otherwise  almost  unbroken  current  of  au- 
thority upon  the  subject.  It  Is  true  that  the 
rule  is  one  of  modern  growth,  but  it  is  also 
true  that  actions  for  personal  iniury,  while 
not  of  modem  origin,  are  rapidly  increas- 
ing, and  are  constantly  presenting  new  ques- 
tions. The  rule  is  well  recognized  by  sub- 
stantially all  the  courts  of  the  country  tliat 
the  injured  party  may  exhibit  his  wounds  to 
the  jury,  in  order  to  show  their  nature  or  ex- 
tent, and  that  rule  has  been  followed  in  this 
state.  Testimony  which  is  open  to  one  party 
ou^ht  logically  to  be  open  to  his  opponent, 
if  it  can  be  obtained  with  due  regard  to 
decency,  and  in  the  orderly  conduct  of  the 
trial. 

It  is  well  stated  by  the  court  in  Richmond 
db  D.  B.  Co,  V.  Childress,  82  Ga.  721,  3  L. 
R.  A.  808 :  "  This  conclusion  may  be  placed 
upon  the  higher  ground  that,  when  a  person 
appeals  to  the  sovereign  for  justice,  he  Im- 
pliedly consents  to  the  doine  of  justice  to 
the  other  party,  and  implieoiy  agrees  in  ad- 
vance to  make  any  disclosure  which  is  nec- 
essary to  be  made  in  order  that  justice  may 
be  done.  The  conception  of  the  nature  and 
objects  of  a  judicial  trial  which  denies  to 
the  defendant,  under  proper  safeguards,  the 
right  of  such  an  inspection,  is  not  higher 
than  that  of  the  old  law,  which  would  not 
even  compel  a  party  to  produce  a  deed  or 

f private  paper  in  a  civil  case,  where  it  was 
ntended  to  be  used  in  evidence  against  him, 
a  rule  which  the  court  of  chancery  invaded 
to  prevent  failures  of  justice,  and  which  has 
almost  entirely  disappeared  from  modern 
civil  jurisprudence."  See  also  White  "7.  Mil- 
ioaukee  City  R  Co.  61  Wis.  586,  50  Am.  Rep 
154;  Miami  A  M.  Turm),  Co.  v.  BaUy,  87 
Ohio  St.  104;  Alabama  G.  8.  B.  Co.  v.  Bill, 
90  Ala.  71,  9  L.  R.  A.  442;  Bchroeder  v. 
Chicago,  B.  I.  d  P.  R  Co.  47  Iowa,  875 ; 
Atchison,  T.  d  8.  F.  B.  Co.  v.  Thul,  29  Kan, 
466,  44  Am.  Rep.  659 ;  Owens  v.  Kanaas  City, 
8t.  J.  A  a  B.  B.  Co.  95  Mo.  169 ;  8ibley  v. 
8mith,  46  Ark.  275,  55  Am.  Rep.  584 ;  Stuart 
V.  Havens,  17  Neb.  211 ;  Hatjidd  v.  St.  Paul 
d  D.  R  Co.  88  Minn.  130,  58  Am.  Rep.  14 ; 
Bess  V.  Lowrey,  122  Ind.  225,  7  L.  R.  A.  90; 
Missouri  Pac.  B.  Co.  v.  Johnson,  72  Tex.  95. 
The  case  of  Loyd  v.  Hannibal  A  St.  J.  B. 
Co.  58  Mo.  509,  cited  by  Mr.  Justice  Gray 
in  Union  Pac.  B.  Co.  v.  Botsford,  supra,  as 
sustaining  the  conclusion  of  Uie  majority  of 
the  court,  is  not  now  the  law  of  Missouri, 
as  will  be  seen  by  a  reference  to  Cieens  v. 
Kansas  City,  St.  J.  A  C.  B.  B.  Co.,  above 
cited.  We  think  there  was  error  in  the  rul- 
ing of  the  trial  judge  upon  this  point. 

The  ninth  assignment  of  error  is  bas«Ml 
upon  the  charge  of  the  court.  The  char>£6 
contained  the  following :  **  Was  the  walk 
plainly  visible  that  night?  Were  lights  so 
situated  as  to  render  it  impossiiOe  for  a  per- 
son walking  along  there,  using  the  ordinary 
care  which  men  usually  do.  without  seeing 
it?  If  so,  it  was  the  same  as  though  it  whs 
daylight ;  if  not,  then  there  is  something  for 
you  to  try  to  determine,  whether  the  woman 
was  using  that  degree  of  care  which  persons 
generally  do  use,  and,  notwithstanding  that, 
1  suffered  her  injury  through  the  fault  of  the 
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city.*  It  is  claimed  by  the  defcDdant  that 
the  undisputed  testimony  shows  that  there 
was  an  arc  light  180  feet  to  the  west,  one  844 
feet  to  the  east,  and  one  a  short  distance  to 
the  south  ;  that  the  lights  were  burning  that 
evening,  and  that  the  street  was  lighted;  and 
that  the  proofs  showed  that  the  plaintiff  was 
not  paying  any  attention  to  her  walking  at 
the  time  of  the  injury.  We  have  examined 
the  record,  and  discover  no  conflict  in  the 
testimony  as  to  the  fact  that  the  electric  lights 
were  burning.  The  court  further  said  to  the 
jury  :  **  If  the  street  was  so  well  lighted  that 
the  plaintiff  would  have  seen  the  obstruction 
had  she  not  been  looking  away,  and  paving 
no  attention  to  her  walking,  then  it  would  be 
carelessness. "  It  is  claimed  by  the  defendant 
that  the  proofs  conclusively  show  that  the 
plaintiff  could  have  seen  the  obstruction  had 
she  been  looking  for  obstructions  in  the  walk 
at  the  time  of  the  injury.  We  think  under 
the  proofs  this  question  should  not  have  been 
submitted  to  the  jury.  The  plaintiff's  theory 
was,  and  she  gave  testimony  tending  to  show, 
that  just  before  she  stumbled  over  the  plank 
in  question  she  heard  a  whistle,  and  became 
frightened  and  hurried  on.  This  was  the 
testimony  tending  to  show  her  care.  The 
court  should  have  submitted  to  the  jury 
the  question  of   whether  this  circumstance, 


coupled  with  the  fact  that  it  was  In  the 
night-time,  was  sufficient  to  excuse  her  im- 
mediate attention  to  the  walk  at  the  exact 
time  of  the  injury.  It  is  contended  by  the 
defendant  that  the  evidence  conclusively 
showed  want  of  care,  but  the  case  is  very 
similar  to  that  of  Dundas  v.  Lansing,  75 
Mich.  510,  where  it  is  said :  ''It  is  doubtless 
true,  as  plaintiff  testified,  that  had  she  been 
at  the  time  upon  the  lookout  for  this  hole  in 
the  walk  she  might  have  seen  and  avoided 
it;  but  the  question  is.  Was  she  negligent, 
under  all  the  circumstances  and  surround • 
ings,  in  not  seeing  and  avoiding  it?  The 
darkness  of  the  night,  the  storm,  her  anxiety 
to  get  home,  are  all  circumstances  that  should 
be  weighed  as  bearing  upon  her  conduct  upon 
that  occasion.  The  (question  is  not  free  from 
doubt,  and  when  it  is  not  it  should  be  sub- 
mitted to  the  jury."  We  think  the  question 
in  this  case  was  one  for  the  jury  under  proper 
instructions,  but  the  question  to  be  submitted 
was  whether  the  circumstances  were  such  as 
to  excuse  her  inattention  to  the  defect  in  the 
walk  at  the  time  of  the  injury. 

Judgment  reversed,  and  a  new  trial  ordered. 

Hooker,  Oh.  J.,  did  not  sit.    The  other 
Justices  concurred. 


WISCONSIN  SUPREME  COURT. 


Henry  RAYMOND,  Bespl. 
Dorothea  EISEBERO  et  al.,  AppU. 
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!•   A  finding^  that  an  atmttlngf  owner 


did  not  use  ordinary  eare  and  prti- 
denee  to  prevent  lajuryto  travelers 

on  the  highway,  without  any  llndhiff  that  the  In- 
jury to  a  traveler  resulted  from  such  failure, 
will  not  justify  a  judgment  against  suoh  owner 
where  another  speoia]  finding'  is  that  the  injury 
was  caused  by  negligence  of  the  city  alone,  even 


HfOTM.— Right  of  ainaung  owner  to  place  huHd- 
ing  materUHs  in  street. 

The  decision  in  the  above  case,  that  the  right  of 
an  abutting  owner  to  place  building  material  in  a 
street  is  founded  upon  and  limited  by  reasonable 
necessity,  and  not  by  the  ownership  of  the  fee, 
seems  to  be  the  first  express  decision  on  that  sub- 
ject. 

In  numerous  oases  the  general  doctrine  has  been 
declared  that  abutting  owners  had  the  right  to 
place  building  materials  in  the  street  so  far  as  It 
was  reasonably  necessary,  without  any  question 
being  raised  as  to  the  limitation  of  such  right  to 
the  portion  of  the  street  of  whio'i  tney  own  the 
fee. 

This  doctrine  has  been  declared  in  many  cases  in 
wblch  it  was  not  strictly  in  question,  but  was  re- 
cited as  Illustrating  the  right  to  make  excavations 
or  otherwise  to  interfere  with  traveL  This  Is  true 
of  several  cases  usually  regarded  as  leading  cases 
on  the  subject,  such  as  Com.  v.  Paasmore,  1  Serg. 
St  R.  217;  People  v.  Cunningham,  1  Denlo,  BZi,  43 
Am.  Dec.  709;  Clark  v.  Fry,  8  Ohio  St.  858,  72  Am. 
Dec.  500,— in  none  of  which  was  the  question  as  to 
building  materials  actually  involved. 

The  doctrine  of  the  above  case  can  hardly  be 
said  to  be  in  any  sense  doubtful  or  in  conflict  with 
any  of  the  decisions.  In  Wood  v.  Mears,  12  Ind. 
515^  74  Am.  Deo.  222,  the  rlffht  to  put  building  ma- 
terials in  a  street  Is  expressly  declared  to  depend  on 
reasonable  oocesslty,  and  It  Is  held  that  such  ne- 
cessity cannot  be  inicrred  from  the  fact  that  the 
19L.R.A. 
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building  is  being  erected  in  a  populous  and  thriv- 
ing city.  The  same  case  decides,  however,  that  an 
ordinance  authorizing  buildmg  materials  to  be 
placed  in  a  street  in  a  prescribed  manner  alfords 
full  protection  not  only  against  the  dty  but  against 
all  other  persons. 

The  right  to  place  such  materials  in  a  street,  pro- 
vided that  they  do  not  unreasonably  obstruct 
travel  and  are  removed  within  a  reasonable  time, 
is  expressly  decided  also  in  Van  O*  Linda  v.  Loth- 
rop,  21  Pick.  202,  82  Am.  Deo.  201:  Palmer  v.  811- 
verthom,  82  Pa.  06:  Mallory  v.  Griffey.  85  Pa.  27S; 
Hundhausen  v.  Bond,  88  Wis.  20.  (See  discussion 
of  the  last-named  case  in  the  opinion  above.) 

In  Hundhausen  v.  Bond,  sujTro,  it  is  held  that 
earth  excavated  in  preparation  for  a  building  and 
placed  in  an  adjoining  street  for  removal  is  not 
"building  material"  within  the  meaning  of  an  or- 
dinance prohibiting  building  material  to  be  placed 
in  streets  without  written  permission. 

What  constitutes  a  reasonable  use  of  a  street  for 
such  purpose  is  expressed  in  terms  by  saying  that 
ample  room  must  be  left  for  the  free  passage  of 
vehicles  and  animals.    Mallory  v.  Griffey,  swpra. 

Whether  a  large  stone  or  boulder  which  is  brought 
for  use  in  the  foundations  of  a  bam,  is  an  object 
calculated  to  frighten  horses  when  left  in  the  high- 
way. Is  a  question  for  the  Jury,  and  it  will  not  ren- 
der one  liable  for  frightening  a  horse  if  it  Is  not 
calculated  to  frighten  orrliiiarlly  quiet  and  well- 
broken  horses.    Mallory  v.  Griffey,  supra, 
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wherelttoappfireTit  that  the  nefirltsrenoe  of  the 
city  must  liave  been  that  oi  the  abucaug  owner 
also. 

2.  Inconsistent  and  eontradietorj'  find- 
ing^  to  the  effect  that  a  city  was  negllfi:eiit  in 
not  keeplnff  a  highway  safe,  and  that  an  abut- 
ting owner  was  not  where  it  is  clear  that  the  latter 
must  haye  been  nesligent  if  the  city  was  not, 
will  not  sustain  a  judgment  against  tbe  city. 

3.  The  riflfht  of  an  abutting  owner  to 
place  building^  materials  in  the  street 
belongpi  to  him  simply  as  an  abutter 
and  not  as  an  owner  of  the  fee  of  any  part  of  the 
street,  and  is  founded  on  and  limited  by  reason- 
able necessity  to  be  determined  by  the  facts  of 
tbe  case,  in  the  absence  of  any  regulations  on  tbe 
subject,  and  may  extend  to  more  than  one  half 
the  width  of  the  street. 

:  "-^  (February  21, 1888.) 

APPEAL  by  defendants  from  a  judj^ment  of 
the  Circuit  Court  for  Calumet  County  in 
fayor  of  plaintiff  in  an  action  brought  to  re- 
coyer  damages  for  personal  injuries  alleged  to 
haye  result^  from  the  negligent  obstruction 
of  a  public  highway.    Bever^ed, 

Statement  by  Winslow*  <7.  ; 

This  was  an  action  by  plaintiff,  Ra^piond, 
to  recoyer  damages  for  personal  injuries  sus- 
tained by  the  upsetting  of  a  buggy  in  which 
he  was  riding  upon  a  mound  of  earth  in  a 
public  street  in  the  city  of  Sheboygan,  May 
18,  1885.  The  action  as  first  oommenoed 
against  the  defendant  Dorothea  Kiseberg  and 
her  husband,  Joseph  Kisebeig,  in  June,  1887, 
and  the  city  was  impleaded  as  a  defendant 
July,  1889.  Joseph  Kiseburg  died  in  March, 
1889,  and  the  action  was  tried  against  Doro- 
thea and  the  city  in  April,  1891.  The  ac- 
tion has  already  been  once  before  this  court, 
upon  general  demurrer  by  the  defendant  city. 
76  Wis.  885.  It  was  then  held  that  a  good 
cause  of  action  was  stated  against  the  city. 
It  appeared  upon  the  trial  that  the  defendant 
Dorothea  was  the  owner  of  a  lot  abutting  on 
Ninth  street  in  the  defendant  city,  and  in 
May,  1885,  was  building  a  house  thereon,  and 
that  a  portion  of  the  dirt  excayated  from  the 
cellar  was  placed  in  front  of  her  lot  in  said 
Ninth  street,  making  a  pile,  which  plantiff 
ran  upon  with  his  buggy  in  the  eyening  of 
May  l8th,  and  was  thereby  thrown  out  and 
injured.  The  length  of  time  which  this  pile 
of  dirt  remained  In  the  street  before  the  ac- 
cident, the  height  and  extent  thereof,  and 
whether  an^  warning  light  was  displayed 
thereon  during  the  eyening  in  question,  were 
all  controyerted  questions  upon  the  trial. 

A  special  yerdict  was  rendered  by  the  jury 
as  follows :  "  (1)  Was  the  plaintiff's  injury 
caused  by  the  want  of  ordinary  care  and  pru- 
dence on  the  part  of  the  defendants,  or  either 
of  them'  Answer.  Yes.  (8)  If  you  answer 
the  first  question,  'Tes, '  then  state  which  one 
was  so  guilty.  A.  The  city  of  Sheboygan. 
(8)  Did  the  city  haye  notice  of  the  defect  for 
such  a  length  of  time  prior  to  the  injury  that 
it  ought,  in  the  exercise  of  ordinary  care  and 

!>rudence,  to  haye  remoyed  the  same?  A.  No. 
Answered  by  the  court.  ]  (4)  Had  the  de- 
ect  existed  lor  such  a  length  of  time  prior 
to  the  injury  that  the  city  ought  to  haye 
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known  of  tlie  same?  A.  Yea.  (5)  Was  the 
plaintiff  guilty  of  the  want  of  ordinary  oare 
and  prudence  on  his  part  which  contributed 
proximately  to  the  injury?  ^.  No.  (6)  Waa 
there  a  lighted  lantern  upon  or  near  the 
mound  of  earth  on  the  night  of  the  accident, 
for  warning  trayelers  of  the  obstruction ?  A, 
No.  (7)  Did  the  defendant  Kiseberg  use  or- 
dinary care  and  prudence  on  the  night  in 
question  to  ayoid  injury  from  the  obstruction 
to  trayelers  on  tiie  night  in  question?  A, 
No.  (8)  If  the  court  should  be  of  the  op  in* 
ion  that  the  plaintiff  is  entitled  to  recoyer, 
at  what  sum  do  you  assess  his  damages?  A, 
Five  thousand  dollars."  Judgment  was  ren- 
dered on  the  yerdict  against  both  defendant^ 
and  they  both  appeal. 

Messrs.  Seaman  &  Williams*  Carl 
Rung^e  and  A.  C.  Prescott,  for  appellants; 

It  was  error  to  instruct  that  the  defendant, 
Mrs.  Kiseberg,  could  not  rightfully  use  more 
than  her  side  or  half  of  the  street  upon  which 
to  place  the  dirt  dug  from  her  cellar  and  the 
materials  used  in  the  house  which  she  was 
building  on  her  adjoining  lot. 

Raymond  v.  BliAoygan^  70  Wis.  818:6%ma.  v. 
Passmare,  1  Serg.  &  R.  217;  Van  (7 Linda  y. 
Lolhrop,  21  Pick.  292,  82  Am.  Dec.  2bl;  Kt7}{f 
V.  Cleeeland,  28  Fed.  Hep.  885,  approyed  in  182 
U.  S.  295,  88  L.  ed.  384;  Wood  y.  Mears,  Vi 
Ind.  515,  74  Am.  Dec.  222;  StaUv.  Omalta,  14 
Neb.  265, 45  Am.  Rep.  108;  Chicago  y.  Bobbins^ 
67  U.  S.  2  Black,  418,  17  L.  ed.  298:  Clark  ▼. 
Fry,  8  Ohio  St.  858,  72  Am.  Dec.  590;  CaOa^ 
nan  v.  Oilman,  107  N.  Y.860;  McArihur  v.  Sag 
inato,  58  iMich.  857,  55  Am.  Rep.  687;  Agnets 
y.  Contnna,  65  Mich.  428,  54  Am.  Rep.  888; 
Bundhausen  y.  Bond,  86  Wis.  29;  Davis  y. 
WinslotD,  51  Me.  264,  81  Am.  Dec.  678;  Oraf>ef 
y.  Shatiuek,  85  N.  H.  268,  69  Am.  Dec.  586; 
2  Dill.  Mun.  Corp.  8d  ed.  ^  730;  Whittaker's 
Smith,  Neg.  110;  Jones,  Mun.  Corp.  §  79;  8 
Lawson,  lughts.  Rem.  &  Pr.  §  1164;  9  Am.  & 
£ng.  EncycTop.  Law,  418,  note. 

There  is  no  evidence  of  failure  or  neglect  to 
keep  a  lighted  lantern  on  the  obstruction  on 
the  night  of  the  accident. 

To  charge  the  city  with  negligence,  it  must 
have  notice  of  the  failure  to  place  the  warning 
lantern. 

King  y.  Cleveland,  supra;  MuUen  y.  Rut- 
land^ 55  Vt  77;  Weirs  y.  Jones  Cotmty,  17  L. 
R.  A.  445, 80  Iowa,  851;  Tfiiessen  y.  BeU  Plain, 
81  Iowa,  118;  Klatt  y.  Milwaukee,  m  Wis,  196. 
40  Am.Rep.  769;  Dohertyy,  Waltham,  4  Gray, 
596;  Jones,  Mun.  Corp.  §§  96,  110. 

Mr,  Georg^e  W.  Foster*  for  respondent: 

The  charge  as  to  the  right  of  Mrs.  Kiseberg 
is  almost  in  the  language  of  Ryan,  Chief  Justice^ 
in  Hundhausen  y.  Bond,  36  Wis.  29,  that  the 
defendant  had  an  estate  in  fee  to  the  center  of 
the  street  and  had  a  right  to  tbe  enjoyment  of 
any  use  of  his  estate  consistent  with  the  seryi- 
tude  to  which  it  is  subjected. 

Messrs.  Finch  &  Barber  and  C,  W.  Fel- 
ker»  also  for  respondent: 

Obstructions  occupying  much  less  space 
haye  been  held  unreasonable. 

Adams  v.  Oshkosh,  71  Wis.  49. 

Where  the  lotowner  does  not  own  the  fee  of 
the  street  he  has  neyertbeless  such  an  easement 
in  it  appurtenant  to  his  ownership  of  the  lotaa 
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gives  bfm  substantially  the  same  rights  In  the 
street  as  ihoagh  be  owned  the  fee. 

Staty  V.  Ifew  York  Elev.  72.  Ob.  00  N.  Y. 
122,  43  Am.  Rep.  146;  Lahr  ▼.  Metropolitan 
Elev,  R  Co.  104  N.  Y.  268;  Barney  y.  Keokuk, 
94  U.  8.  824,  24  L.  ed.  224;  Backus  y.  Detroit 
49  Mich.  110, 48  Am.  Rep.  447;  2  Dill.  Mun. 
Corp.  4th  ed.  gg  6666,  664a,  .780,  and  cases 
cited. 

The  right  here  in  question  is  a  private  right 
and  can  only  be  exercised  as  incident  to  the 
ownership  of  the  abutting  iot.  Hence  it  must 
be  exercised  in  a  manner  consistent  with  the 
rights  of  other  abutting  lotowners  as  well  as 
with  the  rights  of  the  public.  It  was  therefore 
unlawful  to  place  any  of  this  dirt  beyond  the 
center  of  the  street. 

It  was  for  the  defendants  to  show  that  the 
delay  in  removing  tbe  dirt  was  necessary  and 
reasonable,  but  they  failed  to  do  so.  On  this 
eround  alone  the  jury  were  warranted  in  find- 
mg  the  defendants  guilty  of  negligence. 

Joehem  v.  Bobineon,  66  Wis.  688,  57  Am. 
Rep.  298;  Wood  v.  Mears,  12  Ind.  516,  74  Am. 
Dec.  222. 

Taking  the  whole  verdict  together,  the  un- 
disputed facts,  and  the  charge  of  the  court,  it 
is  perfectly  apparent  that  the  Jury  found  both 
defendants  guilty  of  negligence  generally,  and 
the  verdict  is  equivalent  to  a  general  verdict 
for  the  plaintiff  because  it  finds  for  the  plain- 
tiff on  all  the  issues. 

Since  the  verdict  is  not  inconsistent  when 
viewed  in  the  aspect  of  a  verdict  generally  for 
the  plaintiff,  it  must  stand. 

Bobinson  v.  Washburn,  81  Wis.  404. 

If,  in  the  answer  to  the  second  question,  the 
omitted  finding  that  the  defendant  Eiseberg 
was  guilty  of  negligence  can  be  found  else- 
where in  the  verdict,  it  is  not  inconsistent. 

Abbot  V.  Gore,  74  Wis.  509;  F^red  v.  Oconto 
County,  88  Wis.  188;  Hutchinson  v.  Chicago 
A  N,  W,  B,  Co.  41  Wis.  541;  Young  v.  Oego, 
88  Wis.  206. 

Winslowt  c7.,  delivered  the  opinion  of  the 
court : 

We  regard  the  special  verdict  as  clearly 
insufficient  to  justify  a  judgment  against  the 
defendant  Mrs.  Kiseberg.  True,  it  is  found 
in  reply  to  the  sixth  and  seventh  questions 
that  no  lighted  lantern  was  on  or  near  the 
pile  of  dirt  on  the  ni^ht  of  the  accident,  and 
that  Mrs.  Kiseberg  did  not  use  ordinary  care 
and  prudence  to  prevent  injury  to  travelers 
from  the  obstruction  on  the  night  in  question, 
but  it  is  nowhere  found  that  the  plaintiff's 
injury  was  the  result  of  the  absence  of  a 
lantern,  or  of  the  failure  of  Mrs.  Kiseberg 
tO'Cxercise  care,  nor  does  such  a  conclusion 
necessarily  follow.  Furthermore,  the  an- 
swers to  the  first  and  second  questions  clearly 
negative  the  idea  that  any  want  of  care  on 
the  part  of  Mrs.  Kiseberg  caused  the  ac- 
cident. The  substance  and  legal  effect  of 
these  two  questions  and  answers  are  that  the 
plaintifl*s  injury  was  caused  by  want  of  or- 
dinary care  on  the  part  of  the  city  of  She- 
boygan alone.  This  is  made  more  apparent 
when  we  consider  the  charge  of  the  court  in 
regard  to  the  second  question,  viz.  :  "Now, 
the  next  question  is :  'If  you  answer  the  first 
question, "  Yes, "  then  slate  which  one  was  so 
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guilty,  or  whether  both  were.  •  Now,  if  yon 
should  find  that  one  of  them  was  guilty  of 
negligence,  and  the  other  not,  then  you  would 
write  in  the  name  of  the  one  which  was 
guilty  of  negligence,  as  your  answer  to  this 
question.  If  you  should  And  that  both  of 
Uiem  were  guilty  of  negligence  or  the  want 
of  ordinary  care  and  prudence,  then  you  will 
write  in,  as  your  answer  to  this  question, 
both  of  them.  I  don't  know  as  I  can  make 
that  any  plainer  to  you,  gentlemen,  and  I 
think  you  understand  that.  If  you  answer 
the  first  question,  'Yes, '  then  you  are  to  name 
here  which  one  of  the  two  was  cruilty  of  neg- 
ligence, if  only  one  of  the  two ;  or,  if  both 
of  them  were  guilty  of  negligence,  then  you 
will  write  in  both  of  them,  as  vour  answer."  ' 
Combining  the  first,  second,  sixth,  and  sev- 
enth findings,  the  conclusions  of  the  jury 
upon  thequesCion  of  Mrs.  Kiseberg's  alleged 
negligence  and  its  results  may  oe  briefly 
statea  thus :  There  was  no  lantern  displayed, 
and  Mrs.  Kiseberg  did  not  use  ordinary  care 
to  prevent  injury  to  travelers,  but  the  plain- 
tiff's injury  was  caused  by  the  negligence  of 
the  city  of  Sheboygan  alone.  There  is  no 
general  verdict  to  which  we  can  resort  to  sup- 
ply facts  which  are  missing  in  the  special 
findings ;  and  there  being  no  finding,  express  - 
or  implied,  that  the  plaintiff's  injury  "was 
causea  by  any  negligence  of  Mrs.  Kiseberg, 
but,  on  the  other  .hand,  a  direct  finding  that 
it  was  caused  by  the  negligence  of  the  city 
alone,  there  can  be  no  judgment  on  the  ver- 
d  i ct  against  Mrs.  Kiseberg.  These  considera- 
tions seem  equally  fatal  to  any  claim  of  lia- 
bility on  the  part  of  the  city,  under  this 
verdict.  It  is  true  that  the  jury  have  found 
that  the  plaintiff's  injury  was  caused  by  the 
city's  negligence,  but  they  have  also  found, 
in  legal  effect,  that  it  was  not  caused  by  the 
negligence  of  Mrs.  Kiseberg.  Now,  if  the 
city  was  negligent,  it  must  be  b^  reason  of 
some  negligent  act  of  or  omission  to  act 
primarily  chargeable  to  Mrs.  Kiseberg,  such 
as  the  failure  to  light  or  guard  the  pile,  or 
allowing  it  to  occupy  a  greater  portion  of  the 
street  than  was  reasonably  necessary.  To  ex- 
press it  briefly,  if  the  city  was  guilty  of 
negligence  which  caused  the  injury,  Mrs. 
Kiseberg  was  necessarily  guilty  of  the  same 
negligence.  Therefore  the  verdict  which 
finds  that  the  city  was  guilty  of  negligence 
causing  the  accident,  but  that  Mns.  Kiseberg 
was  not,  is  manifestly  inconsistent  and  con- 
tradictory, and  will  not  sustain  a  Judgment 
against  the  city. 

Another  important  question,  much  dis- 
cussed upon  the  argument,  seems  necessary 
to  bo  considered,  as  it  will  almost  inevitably 
arise  on  a  new  trial.  There  was  a  conflict  in 
the  evidence  as  to  the  distance  which  the  pile 
of  dirt  extended  into  the  street,  it  being 
claimed  on  the  part  of  the  plaintiff  that  it 
extended  more  than  halfway  across  the  street, 
which  claim  was  disputed  by  defendant's 
witnesse.s.  The  general  legal  principle  was 
recognized  by  both  parties  that  an  abutting 
lotowner  in  a  city  may,  when  building, 
rightfully  deposit  builaing  materials  and 
earth  within  the  limits  of  tne  adjoining 
street,  provided  he  does  not  improperly  ob- 
struct the  same,  uses  no  more  space  than  rea- 
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Bonably  necessary,  uses  proper  care  to  warn 
travelers  of  the  fact,  and  removes  the  same 
within  a  reasonable  time.  Upon  this  subject 
the  circuit  judge  charged  the  jury  as  fol- 
lows: "Now,  parties  who  own  lots  adjoin- 
ing a  street  in  this  city,  and  desiring  to  erect 
buildings  upon  the  street,  have  the  right,  to 
a  certain  extent,  to  use  their  side  of  the 
street  temporarily  for  the  deposit  of  earth  and 
building  materials  that  are  rendered  nec- 
essary for  the  erection  of  the  building.  Upon 
that  subject  the  law  is  as  follows :  When, 
in  a  city,  the  owner  of  a  private  lot  has  oc- 
casion to  build,  and  for  that  purpose  to  dig 
cellars,  he  may  rightfully  lay  his  buildin/^ 
materials  and  earth  within  the  limits  of  the 
street,  provided  he  takes  care  not  improperly 
to  obstruct  the  same,  and  to  remove  them 
within  a  reasonable  time.  So  that  the  de- 
fendant Mrs.  Kiseberg  might  lawfully  de- 
posit the  excavated  eiurth  in  the  half  of  the 
street  next  her  lot,  provided  the  street  was 
not  improperly  obstructed  by  it,  and  pro- 
vided it  was  removed  within  a  reasonable 
time ;  but  this  temporary  impediment  to  the 
highway  is  licensed  only  so  far  as  it  is  rea- 
sonably necessary,  and  must  be  placed  in 
the  most  convenient  manner  for  safe  passage 
over  the  highway  by  night  and  by  day,  and 
be  guarded  by  due  precautions  against  ac- 
cidents to  passengers  and  must  not  be  con- 
tinued longer  than  is  necessary."  And, 
again:  "It  is  claimed  on  the  part  of  the 
pTaintifl,  and  he  has  given  evidence  tending 
to  show,  that  this  dirt  extended  beyond  the 
center  of  the  street,  over  past  the  center  of 
the  street  off  from  the  land  of  Mrs.  Kiseberg. 
That  is  denied  on  the  part  of  the  defendants, 
and  they  have  given  evidence  on  their  part 
tendin>c  to  show  it  did  not. "  Now,  although 
the  circuit  judge  did  not  say  to  the  jury  in 
so  many  words  that  the  abutiuR  owner's 
right  was  absolutely  limited  to  the  half  of 
the  street  adjoining  her  lot,  we  think  the 
jury  must  have  obtained  that  idea  from  the 
charge,  and  the  question  thus  arises  whether 
the  abutting  owner's  right  Is  so  limited. 
In  support  of  this  view  the  plaintiff  relies 
upon  the  case  of  Hundhausen  ▼.  Bond,  86 
Wis.  20,  in  which  the  language  used  by  the 
late  learned  Chdef  JusHee  Kyan  seems  to  base 
the  abutting  owner's  right  upon  his  owner- 
ship of  the  fee  to  the  center  of  the  street, 
and  thus  necessarily  to  limit  the  extent  of 
the  right  to  the  extent  of  the  ownership. 
The  question  whether  the  right  is  limited  to 
the  use  of  half  of  the  street  was  not  at  issue 
nor  discussed  in  that  case,  and  consequently 
the  language  there  used  cannot  be  considered 
as  controlling ;  nevertheless  the  views  of  so 
eminent  a  jurist  are  not  to  be  lightly  re- 
garded, nor  overruled  without  weighty  rea- 
sons. It  seems  very  clear  that  if,  .as  was  as- 
sumed in  HundfiavMn  v.  Bond,  the  abutting 
owner's  right  to  temporarily  use  a  part  of 
the  street  for  building  operations  arises  from 
his  ownership  of  the  fee  of  one  half  of  the 
street,  then  tiie  extent  of  the  right  must  be 
limited  by  the  extent  of  the  ownership,  and 
the  charge  of  the  court  in  this  case  was  right. 
If,  on  the  other  hand,  the  right  is  founded 
on  reasonable  necessity  alone,  the  extent  of 
ownership  in  the  street  can  cut  no  figure,  be- 
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cause  the  necessities  of  an  abutting  owner, 
who  has  no  ownership  in  the  Mjoining 
street,  are  lust  as  great,  other  things  being 
equal,  as  the  necessities  of  the  abutter  who 
owns  the  fee  to  the  center  of  the  street.  The 
principle  that  an  abutting  lotowner  in  a  city 
has  a  right  to  use  temporarily  a  reasonable 
portion  of  the  street  has  been  Ions  recognized 
m  both  English  and  American  law,  and  is 
laid  down  m  numerous  adjudicated  cases. 
Many  of  these  cases  are  cited  in  appellants' 
brief,  and  will  be  preserved  in  the  report  of 
this  case.  We  have  carefully  examined 
these  cases,  and  nowhere  do  we  find  that  the 
right  is  based  upon  the  owner^ip  of  the  fee 
of  any  part  of  the  street,  but  always  upon 
the  necessities  of  the  situation.  Nowhere  is 
the  reason  of  the  rule  more  tersely  and  clearly 
stated  than  in  the  early  case  of  Com.  v.  Pms- 
mere,  1  Berg.  &  R.  217,  where  Tilghman, 
Oh,  c7.,  uses  the  following  language:  "It  is 
true  that  necessity  justifies  actions  which 
would  otherwise  be  nuisances.  It  is  true, 
also,  that  this  necessity  need  not  be  abso- 
lute ;  it  is  enough  if  it  be  reasonable.  No 
man  has  a  right  to  throw  wood  or  stones  into 
the  street  at  his  pleasure ;  but,  inasmuch  as 
fuel  is  necessary,  a  man  may  throw  wood 
into  the  street  for  the  purpose  of  having  it 
carried  to  his  house,  and  it  may  lie  there  a 
reasonable  time.  So,  because  building  is 
necessary,  stones,  brick,  lime,  sand,  and 
otJier  materials  may  be  placed  in  the  street, 
provided  it  be  done  in  the  most  convenient 
manner."  Such  is  substantially  the  line  of 
reasoning  of  all  of  the  cases.  The  right  is  a 
temporary  invasion  of  the  public  easement 
of  passage.  Ownership  of  the  fee  cannot 
justify  this  invasion,  because  the  fee  is  en- 
tirely and  completely  subordinate  to  the 
dominant  easement;  it  can  only  be  justified 
on  the  ground  of  necessity.  This  view  is 
greatly  strengthened  by  the  case  of  Van 
0' Linda  v.  Lothrop,  21  Pick.  292.  32  Am. 
Dec.  261,  which  is  the  only  case  relied  upon 
in  Hundhausen  v.  Bond,  and  which  is  there 
approved  as  accurately  stating  the  law.  In 
Vcm  0' Linda  Y,  Lothrop^  the  abuttine  owner, 
who  was  held  to  have  the  right  to  place 
building  materials  in  the  adjacent  way,  was 
expressly  decided  to  have  no  ownership  in  the 
way  at  all,  but  to  have  a  mere  right  of  wa^, 
in  common  with  others,  over  it,  and  his 
right  was  based  solely  on  the  ground  of  ne- 
cessity. The  fact  that  the  HundhauMn  Cam 
was  based  upon  the  Van  0* Linda  Com,  where 
the  element  of  ownership  of  the  fee  was  en- 
tirely lacking,  would  seem  to  be  proof  that 
the  subject  of  the  foundation  of  the  right 
was  not  investigated  nor  intended  to  be  de- 
cided in  the  HundJiauwn  Com.  We  hold  that 
the  right  is  the  right  of  an  abutter  simply 
as  an  abutter,  and  not  as  an  owner  of  the  fee 
of  any  part  of  the  street.  Being  the  right  of 
an  abutter  as  such  alone,  it  is  founded  on 
and  limited  by  reasonable  necessity,  to  be 
determined  in  each  case  by  the  facts  of  the 
case.  Doubtless  the  right  may  be  regulated, 
as  it  often  is,  by  reasonable  municipal  reg- 
ulations as  to  the  space  to  be  occupied,  but, 
in  the  absence  of  any  such  regulations,  the 
question  of  the  extent  of  the  reasonable  ne- 
cessity must  depend  upon  the  circumstancea 
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of  each  particular  case.  It  is  claimed  that 
the  action  against  the  city  is  barred  by 
laches.  This  contontion  wb»  decided  ad- 
Tcrsely  to  the  city  upon  the  former  appeal, 


(76  Wis.  886,)  and  we  shall  not  agafn  dfscusf 
it.     No  other  questions  dpnmnd  attention. 

Judgment  reoermd^  and  cause  remanded  for 
a  new  trial. 
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Wflliam  N.  BRADLEY 

V, 

John  M.  PHARR,  Appt. 
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M.  Public  roads  in  Tionlrtana  are  e«tab- 
liflhed  in  three  ways:  0)  By  dedloation:  (2) 
by  ezpropriatioa;  (8)  by  the  ezeroise  of  a  public 
serFltude  imposed  by  law. 

2.  The  soil  of  pvblie  roads  belong  to 
the  owner  of  the  land  on  which  they  are 
made,  and,  in  case  of  roads  bordertnff  na^l^abie 
streams,  that  ownership  is  unimpaired,  except  to 
the  extent  of  the  servitude  imposed  and  defined 
by  article  9K,  Rev.  Givil  Oode;  and  that  deflnition 
olearly  oonllnes  the  serritnde  to  uses  and  works 
of  a  public  character. 

3*  The  oonstmetion  of  a  private  railp 
road  for  exclusive  private  use  is  entirely  beyond 
the  servitude  imposed  by  law,  and  can  no  more 
be  made  on  that  portion  of  an  owner's  land  oc- 
cupied by  a  public  road  than  on  any  other  portion 
of  his  estate. 

4.  Statntes  and  decisions  rellBrrin^  to 
the  eonstmetion  f»f  railroads  on  pnbUc 
streets  and  foads  embrace  only  railroads  which 
act  as  public  carriers  and  axe  of  a  public  charac- 
ter. No  law  and  no  dedsion  ever  recofrniied  the 
Tight  to  construct  or  operate  a  private  railroad 
on  a  public  highway. 

4(.  The  rights  of  the  abutting^  owner  are 
of  a  dilferent  eharaeter  ttom.  those  f»f 
other  members  of  the  general  public; 
and  where  his  rights  as  owner  are  unwarrantably 
Invaded  by  the  unlawful  construction  of  private 
works  on  his  property,  entirely  outside  of  any 
servitude  due  thereby,  he  is  entitled  to  the  ordi- 
nary remedies  of  an  owner,  without  the  necessity 
of  proving  special  and  immediate  injury. 

(March  S7,  IBOSJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  district  court  for  the  parish  of  St.  Mary 
In  favor  of  plaintiffs,  in  an  action  brought  to 
compel  defendant  to  remove  a  private  tramway 
which  he  had  constructed  in  a  public  road  in 
€ront  of  plaintiff's  property.    Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Philip  H.  Menti  for  appellant. 
Mesere,  D.  Caffery  &  Son  for  appellee. 

Fenner,  J.,  delivered  the  opinion  of  the 
•court: 

PlaintilTs  aver  that  they  are  owners  of  a 
plantation  fronting  on  the  Atchafalaya  river, 
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which  is  a  navlgahle  stream :  that  their  said 
property  is  hy  law  subject  to  a  servitude  of 
way  in  favor  of  the  public ;  that,  in  the  ex- 
ercise  of  said  servitude,  a  public  road  has 
been  established  from  the  earliest  settlement 
of  the  country,  running  along  or  near  the 
front  of  said  plantation ;  that  defendant  had 
begun  and  was  then  engaged  in  constructing 
on  said  public  road  a  private  railway,  for 
his  own  exclusive  use,  and  his  occupation 
of  said  public  road  in  this  manner  is  a  tres- 
pass and  a  nuisance,  injurious  to  plaintiffs, 
and  in  violation  of  their  legal  rights.  They 
ask  judgment  for  damages,  and  ordering  re- 
moval of  the  railway.  The  defendant  filed 
an  exception  of  no  cause  of  action,  and,  after 
this  was  overruled,  he  answered,  setting  up 
that,  in  constructing  said  railway,  he  acted 
under  permission  granted  by  the  police  jury 
of  the  parish,  which  had  lawful  authority  to 
grant  the  same.  He  further  answered  that 
he  was  engaged  in  the  cultivation  and  man- 
ufacture of  sugar,  owning  one  plantation 
above  and  another  below  that  of  plaintiffs; 
that  this  public  road,  like  all  others,  in  this 
parish,  was  at  its  worst  in  winter,  when  it 
was  most  needed,  owing  to  the  climate,  sea- 
son, and  soil,  and  the  heavy  hauling  of  cane 
on  it  in  the  winter ;  that  the  hauling  that  he 
did  upon  this  public  road  in  winter,  in  trans- 
porting his  crops  from  the  lower  to  the  upper 
place,  was  about  90  per  cent  of  the  whole 
of  the  public  traffic  on  this  road,  and  that  he 
had  the  legal  right  to  so  haul  upon  the  public 
road,  but  that  this  hauling,  done  in  winter, 
made  this  road  almost  impassable  for  the 
public ;  that  the  tramway  removed  this  heavy 
hauling  from  the  public  road,  and  left  it  in 
good  condition  for  the  public  use;  that  it 
was  the  condition  of  the  grant  made  to  him 
that  he  should  keep  in  go^  order  the  public 
road  through  which  this  tramway  passed, 
which  condition  has  been  fully  complied 
with;  that  the  laying  of  the  tramway  has 
been  of  benefit  to  the  plaintiffs  and  the  pub- 
lic ;  and  he  prayed  that  the  suit  be  dismissed. 
The  case  was  submitted  to  a  jury,  who  ren- 
dered a  verdict  against  the  defendant,  order- 
ing him  to  remove  the  tramway,  but  without 
allowing  any  damages.  The  defendant  has 
appealed. 

Under  the  view  we  take  of  the  law  appli- 
cable to  this  case,  we  do  not  find  it  necessary 
to  discuss  the  conflicting  testimony  on  the 
subjects  of  damage  to  plaintiffs  and  incon- 
venience to  the  public.  It  is  not  disputed 
that  the  railway  is  purely  private,  intended 
for,  and  restricted  to,  the  exclusive  use  of 
defendant ;  that  it  occupies  about  one  third  of 


NoxB.— As  to  what  uses  of  pubUo  streets  consti- 
tute an  additional  burden  requiriuff  a  new  exercise 
•of  the  power  of  eminent  domain,  see  nots  to  West- 
'Om  By.  of  Alabama  v.  Alabama  Qrand  Trunk  B. 
Co.(Ala.)17L.R.A.47i. 
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On  the  question  of  the  public  uses  for  which  pri- 
vate property  may  be  taken,  see  nots  as  to  fiowage 
of  lands.  Turner  v.  Nye  (Haas.)  14  L.  B.  A.  IS7, 154 
Mass.  970;  as  to  private  roads,  Latah  Qoimty  v* 
Peterson  (Idaho)  1ft  L.  B.  A.  SL 


See  also  24  L.  R.  A.  156;  26  L.  R.   A.  410. 
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the  public  road,  and  occupies  that  portion  in 
Bucli  manner  as  to  prevent  its  use  for  purposes 
of  a  hij(hway  by  others  than  pedestrians.  It 
is  also  admitted  that  defendant  acted  under 
the  following  resolution  of  the  police  jury : 
^Be  it  ordained,  that  the  right  of  way  be 
given  John  N.  Pharr  to  lay  a  narrow-gauge 
railroad  track  on  the  public  road  leading 
from  his  Glenwild  plantation  su^ar  house  to 
the  upper  line  of  his  Fairview,  be  granted : 
provided,  said  Pharr  shall  make  sufficient 
openings  alonff  the  line  of  said  railway  to 
drain  the  public  road,  and  keep  said  road 
along  the  line  of  his  railroad  in  good  repair, 
and  said  railroad  not  to  extend  over  ten  feet 
from  the  line  fence.'' 

Public  roads  are  established  in  Louisiana 
in  three  ways :  (1)  By  dedication ;  (2)  by 
expropriation  ;  (8)  by  the  exercise  of  a  pub- 
lic servitude  imposed  by  law.  The  latter 
method  is  confined  to  roads  bordering  on  the 
banks  of  navigable  streams,  and  is  governed 
by  article  665  of  the  Revised  Civil  Code : 
"^rvitudes  imposed  for  the  public  or  com- 
mon utility  relate  to  the  space  which  is  to 
be  left  for  the  public  use  by  the  adjacent 
proprietors  on  the  shores  of  navigable  rivers, 
and  for  the  making  and  repairing  of  levees, 
roads,  and  other  public  or  common  works." 
Article  658  of  Rev.  Civil  Code  provides: 
**  The  part  of  an  estate  upon  which  a  servitude 
is  exercised  does  not  cease  to  belong  to  the 
owner  of  the  estate.  He  who  has  the  servi- 
tude has  no  right  of  ownership  in  the  part, 
but  only  the  right  of  using  it ;  hence  the  soil 
of  public  roads  belongs  to  the  owner  of  the 
land  on  which  they  are  made,  though  the 
public  has  the  use  of  them."  The  public 
road  with  which  we  are  here  concerned  runs 
along  the  bank  of  the  Atchafalaya  river,  and 
was  evidently  established  in  the  exeicise  of 
the  public  servitude  imposed  by  article  665. 
It  follows,  under  the  plain  precepts  ot  the 
law  above  quoted,  that  plaintiffs'  ownership 
of  that  portion  of  their  land  over  which  the 
road  runs  remains  unimpaired,  save  that  it 
is  burdened  with  the  public  servitude  im- 
posed and  defined  bv  that  article,  and  that 
definition  very  clearly  confines  the  servitude 
to  purposes  of  "public  or  common  utility," 
to  *^public  use,"  and  to  ''the  making  and  re- 
pairing of  levees,  roads,  and  other  public  or 
common  works."  The  railroad  constructed 
by  defendant  is  not  "for  the  public  or  com 
mon  utility,"  or  for  "public  use,"  and  is 
not  a  "public  or  common  work."  It  is  a 
purely  private  work,  for  exclusive  private 
use;  and  we  can  discover  in  the  law  no 
broader  warrant  for  the  construction  of  such 
a  work  on  that  portion  of  plaintiffs'  land  oc- 
cupied by  the  public  road  than  on  any  other 
portion  thereof.  Whatever  incidental  benefits 
may  arise  to  the  public  from  such  a  construc- 
tion on  the  public  road  would  be  conferred 
in  greater  degree  by  a  like  construction  on 
plaintiffs'  land  adjoining  the  road,  and  such 
benefits  can  no  more  sustain  the  construction, 
in  violation  of  his  legal  rights,  in  one  case 
than  in  the  other. 

The  rules  applicable  to  the  establishment 
of  public  railways  on  streets  and  roads  need 
not  be  here  discussed  very  larerely,  because 
they  are  governed  by  entirely  different  prin- 
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ciples.  So  far  M  ordinary  street  railways 
are  concerned,  as  Mr.  Elliott  says,  "they  are 
not  regarded  as  a  new  and  dinerent  use  of 
the  street,  but  are  considered  as  an  improved 
means  of  travel,  in  furtherance  of  the  ordi- 
nary use  of  the  highway,  and  not  as  an  in^ 
ped i ment  thereto. "  Ell iott.  Roads  &  Streets, 
p.  629.  Or,  as  Mr.  Cooley  says:  "Whea 
land  is  taken  or  dedicated  for  a  town  street,  it 
is  unquestionably  appropriated  for  all  the  or- 
dinary purposes  of  a  town  street ;  not  merely 
the  purposes  to  which  such  streets  were  for- 
merly applied,  but  those  demanded  by  new 
improvements  and  new  wants.  Among  these 
purposes  is  the  use  for  carriafires  which  ruo 
on  a  grooved  track,"  etc.  Cooley,  Const. 
Lim.  p.  656. 

As  regards  ordinary  steam  railways,  while 
they  may  be  lawfully  establishea  by  the 
municipal  authorities  on  the  streets  of  cities 
where  the  fee  of  the  streets  is  in  the  city, 
subject  to  claims  of  citizens  for  special  in- 
juries, the  overwhelming  weight  of  authority 
is  against  the  right  of  placing  tliem  on  pub- 
lic highways,  of  which  the  fee  is  in  the 
abutting  proprietors,  without  compensation 
to  the  latter.  Elliott,  Roads  <&  Streets,  p. 
528;  Cooley,  Const.  Lim.  p.  683.  But  no 
text- writer  and  no  decision  has  been  found 
intimating  the  existence  of  any  power  to  au- 
thorize the  construction  of  a  private  railroail 
for  exclusive  individual  use  on  a  public 
street  or  highway  under  any  circumstances. 
Mr.  Elliott  very  emphatically  says:  "A 
municipal  corporation  cannot  grant  a  right 
to  construct  a  railroad  in  a  street  for  private 
use.  We  suppose  it  to  be  indispensable  to 
the  validity  of  a  direct  legislative  grant  that 
in  every  instance  the  use  should  be  public 
for  highways  are  held  in  trust  for  the  public 
for  public  purposes,  and  for  no  other.  Thia 
rule  is  clearly  the  legitimate  sequence  of 
fundamental  principles."  Elliott,  Roads  & 
Streets,  p.  565.  We  have  discovered  only  a 
single  case  in  which  such  a  pretension  waa 
ever  directly  advanced,  in  which  the  city  of 
Ft.  Scott,  Kan.,  granted  permission  to  the 
owners  of  an  elevator  to  construct  a  railroad 
on  a  public  street  for  their  private  use  ia 
carrying  grain  to  and  from  their  elevator ; 
and,  on  injunction  by  an  abutter  on  the 
street,  the  Kansas  supreme  court  said :  We 
think  it  may  be  laid  down  broadly  and  upon 
general  principles  that  no  citj^  has  any  right 
or  authority  to  give  permission  to  any  indi- 
vidual or  corporation  to  construct  or  operate 
a  purely  private  railroad  upon  any  publie 
street,  and  that  all  the  statutes  which  have- 
reference  to  railroad  companies  or  others  con- 
structing or  operating  railroads  through  or 
upon  the  public  streets,  simply  have  refer- 
ence to  such  railroad  companies  or  others  aa 
perform  the  duties  of  common  or  public  car- 
riers, and  to  such  railroads  as  are  public  or 
quasi  public  in  their  character.  .  .  .  No 
private  excavations  can  be  allowed  in  a  pub- 
lic street,  no  laying  down  of  a  private  rail- 
road track,  and,  indeed,  no  use  of  a  publle 
street  can  be  allowed,  except  its  use  for  pub- 
lic travel  and  transportation ;  and  we  further 
think  that,  whenever  any  person  or  corpora- 
tion attempts  to  construct  a  purely  privatat 
railroad  on  a  public  street,  any  abutting  lot^ 
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owner,  whose  property  is  or  may  be  injured 
by  it,  may  maintain  his  action  to  enjoin. 
By  such  action  he  is  merely  protecting  his 
own  private  interests,  and  interests  which 
differ  from  those  possessed  by  the  public  in 
general.  In  support  of  such  right  of  action 
we  would  refer  to  the  following  cases :  Mil- 
hau  V.  Sfuirp,  27  N.  Y.  611,  84  Am.  Dea  814; 
White  ▼.  Flanniffan,  1  Md.  525,  54  Am.  Dec. 
668 ;  Ewea  v.  Oreentoood,  26  Iowa,  877 ;  Wil- 
ton V.  Mineral  Paint,  89  Wis.  160.''  MikeeeU 
▼.  Durkee,  84  Ean.  509. 

We  thoroughly  agree  with  the  Kansas  court 
in  tiie  foregoing  exposition  of  the  law.  The 
authorities  as  to  the  rights  of  abutting  pro- 
prietors are  collated  by  Mr.  Elliott,  and  they 
fully  recognize  the  broader  character  of  theii 
rights  than  those  accorded  to  the  mere  citi- 
zen, and  accord  to  him,  as  owner  of  the  fee, 
subject  only  to  the  public  easement,  all  the 
ordinary  remedies  of  an  owner,  including 
trespass,  ejectment,  and  injunction  in  cases 
where  his  rights  are  unwarrantably  invaded. 


Elliott,  Roads  A  Streets, "pp.  808,  810,  S86. 
See  also  8  Kent,  Com.  11th  ed.  p.  548 ;  Ang. 
&  D.  Highways,  §  819.  The  law  of  liouisi- 
ana  is  even  more  liberal  on  this  subject. 
Bell  ▼.  Edtoards,  87  La.  Ann.  476;  DucUeff 
V.  Tiltan,  14  La.  Ann.  288 ;  AUard  v.  Lobau, 
2  Mart  N.  8.  819 ;  JVJw  Orleans  v.  Gravier, 
11  Mart.  (La.)  621.  Indeed,  our  Code  of 
Practice  specially  authorizes  an  injunction  in 
the  case  ^  when 'the  defendant  is  in  the  act 
of  building  or  constructing  some  work  tend- 
ing to  obstruct  a  place  of  which  the  public 
has  the  use,"  (article  298;)  and  the  previous 
article  authorizes  any  plaintiff  to  invoke  such 
remedy  to  prohibit  an  act "  which  he  contends 
may  he  injurious  to  him,  or  impair  a  right 
which  he  claims."  We  are  not  called  upon 
to  investigate  the  particular  measure  of  in- 
jury or  damage  inflicted  on  plaintiffs  in  this 
case.  It  is  sufficient  to  say  tliat  the  act  of  de- 
fendant violates  their  clear  legal  rights,  as 
we  have  above  expounded  them. 
Judgment  affirmed. 
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PEOPLE  of  the  State  of  Colorado,  Piff,  in 

E}rr,f 

V, 

George  R  RAYMOND  et  al. 
i Cola ) 

A  statvte  eonf&nUkg  appellate  JnriBdlo- 
tion  ''in  criminal  cases"  by  the  use  of 
^neral  terms  only  Is  to  be  oonstrued  in  ao- 
cordanoe  with  pre-existing  laws  as  to  autbor- 
Izing  a  writ  of  error  to  be  taken  by  the  defend- 
ant only,  and  not  by  the  state. 

im<ott,  J.,  dieieiaBd 

(February  80, 1808.) 

ERROR  to  the  Court  of  Appeals  to  review 
a  jud&rment  reversing  a  judgment  of  the 
District  Court  of  Arapahoe  County  convicting 
defendants  of  the  crime  of  forgery.  On  mo- 
tion to  dismiss.    Motion  granted. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Joseph  H.  Maupin,  Atty-Oen., 
H.  B.  Babb,  Caldwell  Yeaman,  J.  B. 
Belford  and  Thomas  Ward  for  plaintiffs 
in  error. 

Meters,  Frank  C.  6oady»  A*  M.  Steven- 
son, C.  D«  May  and  Sam  B«  Berry  for 
defendants  in  enor. 

Goddardt  J.,  delivered  the  opinion  of 
the  court : 

This  writ  of  error  was  sued  out  by  the 
people  to  review  a  judgment  of  the  court  of 
appeals  in  favor  of  defendants  in  error.  A 
motion  is  made  by  defendants  in  error  to  dis- 
miss the  writ  on  the  ground  that  a  writ  of 
error  does  not  lie,  at  the  instance  of  the  peo- 

Sle,  to  review  a  judgment  in  favor  of  the 
efendant  in  a  cnmmal  case.    The  people 


predicate  the  right  to  a  writ  and  review  upon 
page  121,  g  15,  Laws  1801,  which  is  as  fol- 
lows :  **  Writs  of  error  from,  or  appeals  to, 
the  supreme  court,  shall  lie  to  review  every 
final  judgment  of  the  court  of  appeals  in 
cases  which,  under  this  Act,  might  have  been 
taken  for  review  to  the  supreme  court  in  the 
first  instance.  Such  writs  of  error  shall  be 
sued  out,  or  appeals  taken  within  sixty  days 
after  the  rendition  of  the  final  judgment,  and 
not  thereafter.  Any  case  in  the  court  of 
appeals,  not  within  the  final  jurisdiction 
thereof,  shall  be  transferred  to  the  supreme 
court  upon  motion  of  a  defendant  in  error  or 
appellee,  made  within  si(ch  time  as  such 
party  may  be,  by  law  or  rule  of  court,  re- 
quired to  file  a  brief  in  the  case ;  and  such 
case  shall  be  for  hearing  in  the  supreme 
court  the  same  as  if  originally  taken  there, 
and  all  bonds  or  other  obligations  shall  re- 
main in  full  force  and  effect.  When  any 
such  case  is  taken  to  the  supreme  court,  all 
pleadings,  abstracts,  papers,  briefs,  and  other 
things  pertaining  to  the  case,  shall  be  trans- 
ferred to  the  supreme  court,  and  new  briefs 
and  abstracts  shall  not  be  required  except  by 
special  rule,  in  particular  cases.  Appeals 
shall  be  perfected,  and  writ  of  error  made  a 
supersedeas,  in  the  same  manner,  and  under 
the  same  conditions,  as  in  cases  brought  from 
other  courts."  The  case  is  one  that  might, 
under  the  Act  establishing  the  court  of  ap- 
peals, have  been  brought  to  this  court  for  re- 
view in  the  first  instance  by  defendants,  and 
might,  under  the  provisions  of  the  section 
cited,  have  been  transferred  from  the  court 
of  appeals  to  this  court,  on  motion  of  the 
people,  if  they  had  elected  to  do  so  within 
the  time  prescribed.  The  question,  there- 
fore, presented,  is,  Can  the  people,  having 
submitted  to  the  jurisdiction  of.  that  court, 
after  a  judgment  therein  adverse  to  them, 


NoTB.— The  construction  of  the  statute  In  the  { criminal  oaBes.   The  whole  question  Is  dlscuased 
above  case  is  Interesting  as  an  Illustration  of  the   at  length  in  a  note  to  the  recent  case  of  People  v. 
Ilnnly  tLzed  rule  denying  appeals  by  the  state  in  ■  Miner  (111.)  anJU^  842. 
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bring  that  judgmeDt  here  for  reyiew  by  writ 
of  error? 

A  writ  of  error  to  review  judgments  in 
favor  of  a  defendant  in  criminal  cases  does 
not  lie,  at  the  instance  of  the  state,  at  com- 
mon law.  Mr.  Archbold,  speaking  of  cases 
wherein  a  writ  of  error  will  lie  in  JSngland, 
says  judgment  must  have  been  e iven  on  an  in- 
dictment, and  it  must  be  a  judgment  against 
the  defendant ;  for  there  is  no  instance  of  er- 
ror being  brought  upon  a  ludgment  for  a 
defendant,  after  an  acquittal.  1  Archbold, 
Crim.  Pr.  &  PI.  8th  ed.  p.  628.  In  this 
country  it  is  almost  uniformly  held  that  the 
writ  will  not  lie  at  the  instance  of  the  state, 
without  a  statute  clearly  conferring  the  ri^ht. 
State  V.  Jone$,  7  Ga.  422 ;  P^le  v.  Coming, 
2  N.  Y.  9,  49  Am.  Dec.  864 ;  Cam,  v.  Gum- 
mings,  8  Cush.  212,  50  Am.  Dec.  782;  State 
V.  lieynoldi,  4  Hayw.  110 ;  Com,  v.  Harrieon, 
2  Va.  Cas.  202 ;  StaU  v.  Kemp,  17  Wis.  670 ; 
StaU  V.  Btime,  18  Fla.  185 ;  StaU  v.  Cope- 
land,  65  Mo.  497 ;  PeopU  v.  Bc^dt,  2  111.  557 ; 
United  States  v.  Sangea,  144  U.  S.  810,  86  L. 
ed.  445.  The  right  exists  only  when  con- 
ferred by  statute,  l&nd  bj  ''one  expressed  in 
the  most  plain  and  unequivocal  terms,  such 
as  cannot  be  turned  by  construction  to  any 
other  meaning."  State  v.  Reynolds,  supra. 
Section  5,  chap.  517,  of  the  Judiciary  Act, 
under  consideration  in  the  case  of  United 
States  V.  Sanges,  and  upon  which  the  attorney- 
general  relied  as  entitling  the  government  to 
a  review  of  the  judgment  of  the  circuit  court 
quashing  an  inaictment,  is  as  follows :  **  Ap- 
peals or  writs  of  error  mav  be  taken  from  the 
district  courts,  or  from  tne  existing  circuit 
courts,  direct  to  the  supreme  court,  in  the 
following  cases:  ...  In  any  case  that 
involves  the  construction  or  application  of 
the  Constitution  of  the  United  States."  Mr. 
Justice  Gray,  after  an  extended  and  thorough 
review  of  the  decisions  upon  this  question 
by  the  courts  of  England  and  this  country, 
says:  "The  decisions  above  cited  conclu- 
sively show  that  under  the  common  law,  as 
fenerallv  understood  and  administered  in  the 
Fnited  states,  and  in  the  absence  of  any  stat- 
ute expressly  giving  the  right  to  the  state, 
a  writ  of  error  cannot  be  sued  out  in  a  crim- 
inal case  after  a  final  judgment  in  favor  of 
the  defendant,  whether  that  judgment  has 
been  rendered  upon  a  verdict  of  acquittal, 
or  upon  a  determination  by  the  court  of  an 
issue  of  law,"  — and  concludes  by  referring 
to  the  Act  mentioned,  in  the  following 
language:  ''In  none  of  the  provisions  m 
this  Act,  defining  the  appellate  jurisdiction, 
either  of  this  court  or  of  the  circuit  court  of 
is  there  any  indication  of  an  inten 


tfon  to  confer  upon  the  United  States  the 
right  to  bring  up  a  criminal  case  of  any 
fijade  after  judgment  below  in  favor  of  the 
defendant. " 

The  statute  under  consideration  in  State  v. 
JoTies,  supra,  was  as  follows:  "All  causes 
of  a  criminal  or  civil  nature  may,  for  alleged 
error  in  any  decision,  sentence,  judgm&t, 
or  decree  of  any  such  superior  court,  be  car- 
ried up  from  the  counties  of  the  respective 
districts  aforesaid  to  the  judges  of  the  su- 
preme court,  .  .  .  to  be  by  said  supreme 
court  revised  and  determined."  It  will  be 
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seen  that  this  statute  is  as  broad  and  compre- 
hensive in  its  terms  as  the  Act  under  consid- 
eration. The  court  in  that  case  held  that  the 
Act  above  cited  did  not  authorize  a  review 
of  criminal  cases  at  the  instance  of  the  state. 
In  speaking  of  the  Act,  it  said  :  "  It  certainly 
asserts  that  all  causes  of  a  criminal  nature 
may  be  carried  up  to  the  supreme  court,  but 
it  does  not  declare  by  whom.  It  does  not 
say  by  the  state.  If,  however,  it  be  conceded 
that  it  confers  the  right  equally  upon  the 
state  and  the  defendant,  yet  this  generality 
of  meaning  is  qualified  by  subsequent  pro- 
visions, so  as,  by  fair  implication,  to  limit 
the  right  to  the  defendant.  In  prescribing 
the  manner  in  which  decisions,  etc.,  in  crim- 
inal cases,  shall  be  taken  up,  provision  is 
made  applicable  to  the  defendant.  None  is 
made  for  the  state,  eo  nomine,  and  that  made 
for  the  defendant  is  not  applicable  to  the 
state.  The  inference  from  these  facts  is  ir- 
resistible that  the  law  does  not,  in  any  of  its 
provisions,  contemplate  the  state,  and  that 
It  leaves  the  state,  in  this  regard,  subject  to 
the  general  law."  7  Ga.  426.  In  like  man- 
ner the  general  language  used  in  section  15 
of  the  Act  establishing  the  court  of  appeals 
is  qualified  and  limits  by  the  law  then  in 
force,  providing  for  writs  of  error  in  crim- 
inal cases  to  other  courts.  The  latter  clause 
of  the  section  expressly  provides  that  **  ap- 
peals shall  be  perfected,  and  writ  of  error 
made  a  supersedeas,  in  the  same  manner,  and 
under  the  same  conditions,  as  in  cases  brought 
from  other  courts. "  By  reference  to  the  Act 
wherein  such  conditions  are  prescribed,  (Gen. 
Stat.  §  972,  p.  865,)  it  will  be  seen  that  the 
same  are  maae  applicable  to  the  defendant, 
and  not  to  the  state ;  and,  notwithstanding 
the  writ  is,  in  express  terms,  by  that  section, 
made  a  writ  of  right,  and  issues,  of  course, 
in  all  criminal  cases  not  capital,  it  has  al- 
ways been  recognized  as  a  right  conferred 
only  upon  the  defendant.  The  statute  under 
consideration  was  enacted  to  establish  the 
court  of  appeals,  and  define  its  Jiirisdiction, 
and  no  intent  is  manifested  therein  to  change 
the  practice  in  either  civil  or  criminal  cases ; 
but  its  whole  tenor  and  effect  are  to  provide 
for  the  exercise  of  that  jurisdiction  in  con- 
formity with  the  general  procedure  and  prac- 
tice then  existing,  so  far  as  it  is  applicable, 
and  the  general  terms  therein  used  should  be 
read  in  the  light  of  that  purpose.  Section 
1  of  the  Act  r^s  as  follows :  *'No  writ  of 
error  from,  or  appeal  to,  the  supreme  court, 
shall  lie  to  review  the  final  judgment  of  any 
inferior  court,  unless  the  judgment,  or,  in 
replevin,  the  value  found,  exceeds  two  thous- 
and five  hundred  dollars,  exclusive  of  costs. 
.  .  ."  If  the  literal  terms  of  this  section 
are  to  prevail,  the  controversy  is  at  an  end, 
and  the  writ  must  be  quashed.  Bv  construc- 
tion alone  can  its  issuance  be  said  not  to  be 
in  confiict  with  the  terms  of  Oils  section. 
It  is  only  by  restricting  its  langua/re  to  civil 
cases  that  the  jurisdiction  of  the  supreme 
court  in  any  criminal  case  can  be  upheld. 
It  is  conceded  that  the  language  should  be 
so  restricted  when  considered  in  connection 
with  the  other  parts  of  the  Act. 

Something  is  predicated  upon  the  fact  that 
the  jurisdiction  of  the  court  of  appeals,  at 
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defined  in  section  4  of  the  Act,  is  not  final 
in  criminal  cases.  The  same  is  true  of  the 
district  courts  of  the  state.  They  are  not 
courts  of  final  Jurisdiction;  but,  under  the 
accepted  doctrine  for  30  years  in  this  state, 
tiieir  judgments  are  final  in  criminal  cases, 
80  far  as  a  review  by  the  people  is  concerned. 
Its  proyisions  pertinent  to  this  inquiry  are 
as  follows:  ''Sec.  4.  The  said  court  shall 
have  jurisdiction— First.  To  review  the  final 
Judgments  of  inferior  courts  of  record  in  all 
civil  cases,  and  in  all  criminal  cases  not  cap- 
ital. .  .  .  Third.  It  shall  have  jurisdic- 
tion, not  final,  in  cases  where  the  controversy 
involves  a  franchise  or  freehold,  or  where  the 
construction  of  a  provision  of  the  Constitu- 
tion of  the  state  or  of  the  United  States  is 
necessary  to  the  decision  of  the  case ;  also, 
in  criminal  cases.  .  .  .  Writs  of  error 
from,  or  appeals  to,  the  court  of  appeals  shall 
lie  to  review  final  judgments  within  the  same 
time,  and  in  the  same  manner,  as  is  now,  or 
may  hereafter  be,  provided  by  law  for  such 
reviews  by  the  supreme  court." 

If  its  general  terms  are  not  to  be  restricted, 
the  people  can,  on  writ  of  error,  review  in 
the  court  of  appeals  all  judgments  of  the  dis- 
trict courts  in  favor  of  defendants,  in  crimi- 
nal cases, — a  conclusion  that  no  one  will  ac- 
cept. Reading  this  statute  in  the  light  of 
the  common  law,  the  prior  statutes  of  this 
state,  and  the  accepted  practice  thereunder, 
we  think  it  Is  clear  that  the  Legislature  in- 
tended by  the  language  used  in  section  16  to 
provide  for  writs  of  error  to  the  court  of  ap- 
peals under  the  same  conditions  and  at  the 
instance  of  the  same  parties,  entitled  to  the 
writ  to  other  courts,  as  provided  by  the  then 
existing  law.  We  find  no  intention  therein 
expresMd  to  confer  the  right  upon  the  state, 
and  thereby  establish  an  anomalous  practice, 
and  one  in  contravention  of  those  maxims  of 
our  law  that  experience  has  found  necessary 
for  the  protection  of  the  citizen  against  ar- 
bitrary power. 

Wnt  €if  WTCT  ditrdnedfor  want  qf  jurisdic- 
tion. 

Elliott,  J.,  dissenting: 

It  is  with  some  diffidence  that  I  undertake 
to  state  the  reasons  which  impel  me  to  dissent 
from  the  majority  of  the  court.  The  elabo- 
rate opinion  prepared  by  my  Brother  God- 
dard,  and  concurred  in  by  the  chief  justice, 
is  not  without  support  from  other  judicial 
decisions.  Nevertheless,  I  am  firmly  con- 
vinced that  reason,  logic,  and  the  approved 
rules  of  statutory  construction,  if  not  the 
greater  number  of  precedents,  require  that 
tbe  motion  to  quash  the  writ  of  error  in  this 
cause  should  be  denied.  In  passing  upon  the 
motion  to  quash,  the  following  is  the  only 
question  to  be  considered  and  determined: 
Isthesupieme  court  vested  with  jurisdiction 
by  writ  of  error  in  behalf  of  the  people,  as 
well  as  the  accused,  to  review  judgments  of 
the  court  of  appeals,  in  cases  of  this  kind? 
The  majority  opinion  assumes  Uiat  the  ques- 
tion whether  the  supreme  court  has  jurisdic- 
tion to  review  a  judgment  rendered  by  the 
court  of  appeals  in  a  criminal  case  must  be 
determined  by  the  construction  to  be  given 
to  the  Act  creating  the  latter  court.  In  my 
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opinion,  the  question  depends  rather  upon 
the  true  interpretation  of  that  Act ;  there  be- 
ing no  room  lor  construction  as  to  those  sec- 
tions by  which  the  question  must  be  deter- 
mined. The  members  of  the  court  are  agreed 
that  the  judgment  of  the  district  court  in  this 
cause  might  have  been  taken  for  review  to 
the  supreme  court  in  the  first  instance,  sec- 
tion 1  of  the  Court  of  Appeals  Act  being  ap- 
plicable to  civil  cases  only.  I  readily  agree 
that,  unless  section  1  be  limited  to  civil  cases, 
there  would  be  no  court  of  this  state  by  which 
a  person  convicted  of  a  capital  crime  might 
have  the  record  of  such  conviction  reviewed. 
In  view  of  such  consequences,  any  mind  an- 
imated by  a  sense  of  lustice  and  humanity 
is  led  to  seek  some  rule  of  construction  to 
prevent  the  section  from  having  such  effect. 
The  maxim,  noscitur  a  »oeii$,  furnishes  the 
key  to  such  construction.  He  is  known  by 
his  companions.  That  the  section  was  in- 
tended to  apply  to  civil  cases  only  is  mani- 
fest by  the  associated  words,  "unless  the 
judgment,  or,  in  replevin,  the  value  found, 
exceeds  two  thousand  five  hundred  dollars, 
exclusive  of  costs."  These  words  are  pecul- 
iarly applicable  to  civil  but  not  to  criminal, 
casM.  So  it  appears  that  an  approved  maxim 
of  statutory  construction,  as  well  as  an  al- 
most overwhelming  necessity,  approves  the 
limiting  of  section  1  to  civil  cases.  But,  as 
will  presently  appear,  the  construction  ffiven 
to  sections  4  ana  15  by  the  majority  opinion 
is  not  sustained  by  any  such  rule,  and  cer- 
tainly not  by  any  such  necessity.  What  does 
the  dourt  of  Appeals  Act  provide  in  reference 
to  a  review  of  judgments  in  criminal  cases? 
It  is  conceded  that  the  court  of  appeals  is 
vested  with  jurisdiction  to  review  Juannents 
in  criminal  cases  not  capital.  But  by  the 
third  clause  of  section  4  it  is  expressly  pro- 
vided that  the  jurisdiction  of  the  court  of 
appeals  shall  not  be  final  in  criminal  cases. 
No  exception  is  made.  The  statute  does  not 
say  that  the  judraient  of  the  court  of  appeals 
shall  not  be  final  in  cases  wherein  the  judg- 
ment is  affainst  the  accused,  nor  is  there  any 
room  for  inference  that  it  was  intended  that 
such  judgment  should  be  final  in  case  it 
should  be  against  the  people.  The  language 
is:  *'It  [the  court  of  appeals]  shall  have 
jurisdiction,  not  final,  ...  in  criminal 
cases."  No  limitation  or  qualification  what- 
ever. From  the  language  of  section  8,  we 
are  led  to  expect  that  provision  will  be  found 
in  tbe  Act  for  the  review  of  lud^ents  ren- 
dered by  the  court  of  appeals  in  criminal 
cases,  since  the  jurisdiction  of  that  court  is 
expressly  declai^  not  to  be  final  in  such 
cases.  Turning  to  section  15,  we  find  that 
such  provision  has  been  made.  Bearing  in 
mind  that  the  judgment  of  the  district  court 
in  this  cause  might  have  been  reviewed  by 
the  supreme  court  in  the  first  instance,  the 
first  clause  of  section  15  is  very  plain: 
**  Writs  of  error  from,  or  appeals  to,  tne  su- 
preme court,  shall  lie  to  review  every  final 
judgment  of  the  court  of  appeals  in  cases 
which,  under  this  Act,  might  have  been  taken 
to  the  supreme  court  in  the  first  instance." 
There  is  nothing  in  this  language  from  which 
it  can  be  reasonably  inferred  that  the  review 
by  the  supreme  court  is  to  be  confined  to 
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cases  wherein  the  judgment  of  the  court  of 
appeals  is  against  the  accused,  nor  is  there 
anything  to  indicate  that  such  review  does 
not  extend  to  cases  in  which  the  judgment 
of  the  court  of  appeals  is  against  the  people. 
On  the  contrary,  the  language  is  clear,  un- 
ambiguous unequivocal,  and  positive,  that 
the  writ  shall  lie  to  review  "every  final 
judgment  of  the  court  of  appeals  in  cases 
which,  under  this  Act,  might  have  been  taken 
to  the  supreme  court  in  the  first  instance.  ^ 
The  last  clause  of  section  15  provides  that 
''appeals  shall  be  perfected,  and  writs  of  error 
made  a  supersedeas,  in  the  same  manner,  and 
under  the  same  conditions,  as  in  cases  brought 
from  other  courts.  ^  There  is  nothing  in  this 
language  to  indicate  that  writs  of  error  to 
the  court  of  appeals,  in  criminal  cases,  are 
confine  to  such  judgments  as  are  against  the 
accused.  The  language  of  the  last  clause  of 
section  15  would  have  been  j[ust  as  appro- 
priate and  just  as  necessary  if  in  the  first 
clause  of  the  section  it  had  been  provided  in 
still  more  express  terms  that  a  writ  of  error 
should  lie  to  review  judgments  adverse  to 
the  people  in  criminal  cases.  Thus  it  ap- 
pears that,  in  order  to  deny  the  right  of  the 
state  to  review  a  judgment  of  the  court  of 
appeals  in  a  criminal  case,  it  is  necessary  to 
give  a  forced  construction  to  section  4,  as 
well  as  section  15.  Section  4  must  be  made 
to  read:  "It  [the  court  of  appeals]  shall 
have  jurisdiction,  not  final,  .  .  .  in  crim- 
inal cases'*  wherein  the  judgment  of  the  crim- 
inal court  is  against  the  accused.  Section 
15  must  be  made  to  read :  "  "Writs  of  error 
from,  or  appeals  to,  the  supreme  court,  shall 
lie  to  review  every  final  judgment  of  the 
court  of  appeals  in  cases  which,  under  this 
Act,  might  have  been  taken  for  review  to 
the  supreme  court  in  the  first  instance, "  ex- 
cept in  criminal  cases  wherein  the  judnnent 
of  the  court  of  appeals  is  in  favor  of  the  ac- 
cused. What  reason  or  rule  of  construction 
can  be  found,  requiring  the  addition  of  such 
words  to  the  statute? 

It  is  easy  to  understand  how  the  rule  has 
obtained  that  a  judgment  of  acquittal  in  a 
criminal  case  is  not  subject  to  review  in  error 
at  the  suit  of  the  state.  The  defendant,  hav- 
ing been  put  in  jeopardy  and  acquitted,  can- 
not, under  the  Constitution,  be  tried  again 
for  the  same  offense ;  and,  since  a  review  of 
the  record  of  acquittal  would  be  unavailing 
to  the  state,  appellate  courts  have  refused  to 
allow  a  writ  of  error  in  such  cases,  even  when 
the  general  language  of  the  statute  has  been 
brof^  enoueh  to  sustain  the  jurisdiction. 
A  very  rigid  rule  of  construction  might  well 
be  adopted  by  the  courts  under  such  circum- 
stances. But  where  there  has  been  no  jeo- 
pardy the  reason  for  the  rule  denying  the 
writ  of  error  to  the  state  does  not  apply. 
Ckstanie  ratume,  cessat  lex.  The  reason  ceas- 
ing, the  rule  ceases.  In  this  case  the  de- 
fendants were  not  acquitted.  On  the  con- 
trary, they  were  adjudged  guilty  by  the 
trial  court.  They  themselves  sought  a  re- 
view of  their  cause  by  the  appellate  judi- 
ciary of  the  state.  Two  avenues  of  appeal 
were  open  to  them,  but,  by  the  positive  terms 
of  the  statute,  both  avenues  led  to  the  su- 
preme court,  as  the  final  arbiter  to  determine 
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the  errors  of  which  they  complained  They 
were  bound  to  know  that  the  court  of  appeals 
was  not  vested  with  final  jurisdiction  of  their 
cause.  They  were  bound  to  take  notice  that- 
their  cause  was  subject  to  review  by  the  su- 
preme court  either  before  or  after  the  court 
of  appeals  should  have  passed  upon  it. 
Having  voluntarily  invoked  the  jurisdiction 
of  the  appellate  judiciary  for  the  purpose 
of  having  questions  of  law  investigated  and 
settled,  why  should  they,  any  more  than 
the  state,  be  permitted  to  arrest  the  investi- 
gation upon  the  opinion  of  an  intermediate 
appellate  tribunal,  the  jurisdiction  of  which 
is  expressly  declared  not  to  be  final  in  such 
cases.  The  decision  of  the  court  of  appeal » 
cannot,  under  the  statute,  be  regarded  as 
settling;  the  law  of  the  case ;  its  jurisdiction 
not  being  final.  The  state  is  not  askinr  to 
put  the  defendants  again  in  jeopardy.  Hav- 
ing once  put  them  in  jeopardy,  and  convicted 
them,  all  the  state  now  asks  is  that  such  con- 
viction shall  stand,  and  that  the  original 
judgment  of  the  trial  court  shall  be  enforced, 
unless  it  shall  be  found,  in  pursuance  of  such 
a  course  of  review  as  the  statute  provides, 
that  there  was  error  in  the  record  of  such  a 
conviction.  Speaking  upon  this  subject,  an 
eminent  author  upon  criminal  law  says: 
**In  England,  writs  of  error,  the  practical 
object  of  which  is  generally  to  bring  what- 
ever appears  of  record  under  the  review  of  a 
higher  tribunal,  seem  to  be  allowable  to  tlie 
crown  in  criminal  causes;  but  the  courts  of 
most  of  our  states  refuse  them,  and  refuse 
the  right  of  appeal  to  the  state  or  common- 
wealth, except  where  expressly  authorized 
by  statute,  as  in  some  states  they  are.  In 
Maryland  the  state  may  have  a  writ  of  error, 
at  common  law,  to  reverse  a  judirment  given 
on  demurrer  in  favor  of  a  defendant ;  and  in 
some  other  states  questions  of  law  may, 
without  specific  statutory  direction,  be  re- 
viewed by  this  proceeding,  or  by  appeal,  on 
prayer  of  the  state.  The  question  is  not  free 
from  difiiculty ;  but  probably  some  judges 
have  refused  the  writ  to  the  state,  from  not 
distinguishing  sufficiently  between  cases  in 
which  the  rehearing  would  violate  the  Con- 
stitution and  cases  In  which  the  prosecuting 
power  has  the  same  inherent  right  to  a  re- 
hearing as  a  plaintiff  has  in  a  civil  suit.*^ 
1  Bishop,  Grim.  L.  g  1024.  As  intimated 
at  the  outset,  judicial  precedents  are  not  in 
accord  upon  questions  like  the  one  at  bar. 
No  case  precisely  analogous  to  this  has  been 
presentea.  The  authorities  cited  below, 
however,  very  clearly  sustain  the  position 
that  the  writ  of  error  lies  at  the  suit  of  the 
state  to  review  questions  of  law;  and.  fur- 
ther, that  where,  in  a  criminal  prosecution^ 
error  of  law  has  occurred  after  conviction, 
the  state  may  bring  error  for  the  purpose  of 
reviewinff  aud  reversing  the  judgment,  that 
thereby  the  penalty  of  the  law  may  be  en- 
forced. In  State  v.  Buehanan,  Hafr.  &  J. 
817,  9  Am.  Dec.  584,  the  point  was  directly 
held  that  a  writ  of  error  lies  at  the  instance 
of  the  state  in  a  criminal  prosecution.  In 
Com.  V.  Taylor y  5  Binn.  877,  the  court  of 
quarter  sessions  having  arrested  judgment 
after  conviction  of  a  misdemeanor,  the  su- 
preme court  entertained  a  writ  of  error,  ra- 
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Tiewed  and  reversed  the  judgment  of  arrest, 
and  ''directed  that  the  record  should  be  re- 
mitted to  the  quarter  sessions,  that  they 
might  proceed  to  give  judgment  against  the 
-defendant."  In  State  v.  Kordell,  2  Yerg.  24. 
24  Am.  Dec.  458,  the  supreme  court  expressed 
the  opinion,  in  a  case  whero  there  had  been 
fL  conviction  for  manslaughter,  and  the  judg- 
ment had  been  improperly  arrested,  and  the 
prisoner  discharged  that  such  judgment  of 
discharge  might  be  reversed  on  error,  and 
judgment  on  the  conviction  rendered  against 
the  defendant.  See  also  Com,  v.  AntJiony,  2 
Met.  (Ey.)  899;  State  v.  Boss,  14  La.  Ann. 
364 ;  11  Am.  <&  Eng.  Encyclop.  Law,  948, 
4ind  notes.  It  is  no  purpose  of  mine  to  ap- 
prove the  policy  of  providing  for  a  review 
of  judgments  of  the  court  of  appeals  by  writ 
of  error  in  cases  of  this  kind.  It  might  be 
better  if  the  statute  were  otherwise.  Never- 
theless, its  plain  provisions  should  be  up- 
lield,  until  modified.  According  to  a  wise 
principle  of  the  criminal  law,  the  accused  is 
entitled  to  the  benefit  of  every  reasonable 
doubt  as  to  any  question  of  fact  necessary  or 


essential  to  sustain  a  conviction  against  him. 
To  give  due  effect  to  this  principle  every 
question  of  the  law  applicable  to  the  pro- 
ceedings whereby  the  guilt  or  innocence  of 
the  accused  is  to  be  ascertained  should  be 
considered  and  passed  upon,  with  due  regard 
to  his  security  from  wrongful  conviction; 
for  example,  questions  arising  upon  the  in- 
troduction of  testimony,  the  charge  of  the 
court,  and  the  like.  If  these  requirements 
are  not  observed,  an  appellate  court  will 
reverse  the  case.  But  when,  after  legal  ar- 
raignment and  fair  tristl,  an  accused  person 
has  been  found  guilty,  the  interests  of  the 
state  should  certainly  be  regarded  as  eaual 
to  those  of  the  convict,  in  construing  the  law 
provided  for  the  punishment  of  his  crime. 
In  my  opinion,  the  true  rule  in  criminal 
jurisprudence  is:  Before  and  during  trial, 
strict  construction,  to  the  end  that  the  inno- 
cent may  not  be  convicted  *,  after  just  and 
lawful  conviction,  liberal  construction,  to 
the  end  that  punishment  may  be  inflicted, 
the  majesty  of  the  law  upheld,  and  society 
protected. 
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*!•  Where  trooa,  either  growing  or  mA- 
tiire»  are  destroyed  by  the  wronerf  ol  aot  of 

^Headnotes  by  the  Kkllam^  J, 


another,  the  owner  may  brtng  his  aotfon  either 
for  the  value  of  the  trees  so  destroyed,  or  for  the 
Injury  to  the  real  estate  or  his  Interest  in  it. 

8.  If  he  brin^  the  Ibrmer  action,  the 
proper  meaenre  of  damas^ee  is  the  mar- 
ket Talae  of  the  trees  destroyed,  Independent 
of  the  real  estate.  If  he  brlnff  the  latter  action, 
the  measu  re  of  damaires  is  the  diminished  value  of 
the  real  estate. 

8.  A  party  objeetinfl^  to  evidenoe  on  a 


NOTK.— Ifeontre  of  damages  for  injury  to^  or  de" 
strvetion  of  trees. 

There  seems  to  be  no  doubt  that  one  whose  trees 
arc  injured  or  destroyed  by  beinff  cut  down  may 
recover  damaires  euffloient  to  compensate  him  for 
all  the  injuries  that  he  can  prove  that  he  has  re- 
ceived if  he  will  ask  for  them  in  an  appropriate 
form  of  action.  Before  the  introduction  of  the 
oode  provision  aboUshiag*  the  oommon-law  forms 
of  action,  the  form  in  which  the  action  was  brought 
miffht  materially  affect  the  amount  of  recovery. 
See  Foote  v.  Merrill,  54  N.  H.  490, 20  Am.  Bep.  151; 
Beede  v.  Lamprey,  64  N.  H.  510. 

Several  remedies  were  open  to  the  Injured  owner. 
He  might  bring  trespass  quare  dauaum  with  a  count 
for  cutting  and  carrying  away  trees  as  aggrava- 
tion, or  he  might  elect  to  treat  the  cut  trees 
as  personalty  when  he  would  have  three  remedies, 
ilrst,  trespass:  second,  trover;  third,  replevin. 
Heard  v.  James,  49  Miss.  245. 

And  formerly  the  amount  of  recovery  for  the 
timber,  even  when  treated  as  personalty,  depended 
largely  on  the  form  of  action,  but  the  more  recent 
•oases  have  exhibited  a  tendency  to  make  the  meas- 
ure of  damages  more  nearly  uniform  whenever  the 
owner  has  elected  to  bring  an  action  for  conversion 
of  or  injury  to  personalty,  and  to  recognise  a  dif - 
ferent  rule  only  when  the  action  is  brought  for  in- 
Jury  to  the  realty.  In  any  form  of  action  it  seems 
that  the  damage  wlU  at  least  equal  the  value  of  the 
ti-ees  as  they  lie  felled.    Smith  v.  Oonder.  28  Ga.  869. 

Even  under  the  form  of  action  provided  for  by 
the  Code  the  amount  of  recovery  may  depend  upon 
the  form  of  the  complaint. 
19L.R  A. 


In  Dwight  y.  Elmira.  C.  AN.  R.0o^l6L.B.A. 
612, 132  N.  r.  199,  the  court  says  that  in  cases  of  in- 
Jury  to  real  estate  the  courts  reoognized  two  ele- 
ments of  damage:  (1)  the  value  of  the  tree  taken 
after  separation  from  the  fk*eehold,  if  it  has  any; 
(2),  the  damage  to  the  realty  occasioned  by  the  re- 
movaL  A  party  may  be  content  to  accept  the 
market  value  of  the  trees  when  he  is  also  entitied 
to  recover  for  the  injury  done  to  the  freehold.  But, 
if  he  asserts  his  right  to  go  beyond  this,  so  as  to  se- 
cure compensation  tor  the  damage  to  the  land, 
when  the  measure  of  damages  is  the  difference  in 
value  of  the  land  before  and  after  the  injury. 

In  an  equitable  action  to  remove  a  cloud  from 
titie  and  for  an  accounting  of  timber  cut,  the  com- 
pensation to  be  awarded  is  the  value  of  the  trees 
on  the  land  together  with  such  damages,  if  any,  as 
may  be  occasioned  by  the  impairment  of  the  value 
of  the  land  by  reason  of  the  removal,  or  mode  of 
removal,  from  the  soiL    Ross  v.  Soott,  15  Lea,  489. 

XSifeet  of  the  euUfng  upon  the  title. 

The  owner  may  take  possession  of  the  logs  where- 
ever  he  can  find  them,  at  least  until  their  form  has 
been  so  chaoged  as  to  work  a  change  in  titie,  and 
that,  too,  without  paying  the  trespasser  for  the 
value  of  his  labor.  Busch  v.  Fisher,  89  Mich.  200; 
Gates  V.  Rifle  Boom  Go.  70  Mich.  816. 

Where  trees  which  have  been  cut  into  cord  wood 
are  reclaimed  by  their  owner,  the  trespasser  is  not 
entitied  to  compensation  for  his  labor.  Isle  Royal 
Min.  Co.  V.  Hertin.  37  Mich.  88& 

Pay  ment  of  damages  for  trespass  in  cutting  down 
trees  gives  the  trespasser  no  title  to  the  logs  which 


See  also  25  L.  R.  A.  598,  813;  32  L.  R.  A.  199;  34  L.  R.  A.  821;  36  L.  R. 
155;  41  L.  R.  A.  681. 
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ipeclfloally    named  ground   waives  all  other 
grounds. 

(J^bruary  8,  1896.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Turner  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  destruction  by  defend- 
ant of  certain  treeff  and  shrubbery  growing  up- 
on plaintiff's  property.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mestr;  Winsor  ft  Kittredg^e  for  appel- 
lant. 

Mewri,  Palmer  ft  Ro|pde«  for  respond- 
ent: 

The  supreme  court  of  Nebraska  has  adopted 
the  rule  adopted  by  the  court  below  in  this 
case,  viz.:  The  measure  of  damages  is  the 
actual  value  of  such  trees,  as  you  find  from 
the  evidence  were  injured  or  destroyed  by  the 
fire;  and  in  making  up  your  verdict  you  will 
deduct  from  the  value  of  such  when  standing 
and  alone  just  previous  to  the  fire  their  value, 
if  any,  in  a  charred  and  burned  condition  after 
the  fire;  and  the  remainder  will  be  the  amount 
of  damage  which  tlie  plaintiff  is  entitled  to 
recover. 

Freemont,  E.  dIL  V.  S.  Co.  v.  Orum,  80 
Neb.  70. 

For  the  purpose  of  actions  for  inluries 
through  negligence  many  things  which  are 
attached  to  the  realtv  and  a  part  of  it,  such  as 
fruit  trees,  houses,  timber,  etc.,  are  considered 
separate  and  distinct  from  it  because  they  have 
a  value  which  is  distinct  from  the  value  of  the 
land. 


White  V.  Ohicago,  M.  4b  8t.  P.  B.  Oq.  (S 
Dak.)9L.  R  A.  824. 

A  party  without  qualifying  as  an  expert,  is 
a  competent  witness  to  give  evidence  of  the 
value  of  property  he  has  reared  or  grown  and 
cultivatea  when  the  same  is  taken  or  destroyed 
by  a  wrongdoer. 

Dwight  V.  Hampden  Oounty  Oomrs.  11  Cusb. 
201;  Pennsylvania  &  N,  T,  M.  db  Canal  Co.  v. 
Bunnell,  81  Pa.  414;  Lafayette  B.  db  M,  B.  Co, 
V.  Winslow,  66  111.  219;  Shaituck  v.  Stoneham 
Branch  B,  Co,  6  Allen,  115. 


c7.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  of  the 
defendant  company  damages  for  negligently 
burning  and  destroying  plaintiff's  trees  and 
shrubbery.  He  recovered  judgment,  and  de- 
fendant appeals. 

On  the  trial  the  court  adopted  as  the  meas- 
ure of  damages  the  value  of  the  trees 
and  shrubbery  so  destroyed.  The  appellant 
claims  the  proper  rule  was  the  difference  in 
value  of  the  real  estate,  of  which  the  trees 
and  shrubbery  were  &  part,  immediately  be- 
fore and  immediately  after  the  injury,  and 
cites,  in  support,  Camer  v.  Chicago^  St.  P. 
M,  db  0.  B.  Co.  48  Minn.  875,  and  Hayes 
V.  Chicago,  M.  dk  St.  P.  B.  Co.  45  Minn. 
17.  But  it  seems  to  us  that  the  rule  to  be 
adopted  in  any  case  depends  upon  the  char- 
acter and  object  of  the  particular  action. 
While  growing  trees  and  improvements  are 
generally  a  part  of  the  real  estate  upon  which 
they  stand,  still  the  ovmer  may  for  a  partic- 


will  exempt  him  from  a  suit  In  case  he  again  enters 
upon  the  property  and  carries  them  away.  Betts 
V.  Lee,  5  Johns.  848, 4  Am.  Deo.  868. 

Nor  will  It  give  the  trespasBer  a  right  to  cbarooal 
which  has  been  made  from  the  wood  and  has  re- 
mained on  the  land  where  the  timber  grew.  Cur- 
tis V.  Groat,  6  Johns.  168, 5  Am.  Deo.  £04. 

Bepleviru, 

In  accordance  with  the  above  doctrine  it  has 
been  held  that  the  owner  may  maintain  replevin 
for  boards  made  from  the  trees.  Davis  v.  Basley, 
18111.198. 

If  the  logs  are  cut  by  mistake  and  manufactured 
into  lumber,  the  owner  may  maintain  replevin  and 
recover  them  in  their  changed  form  If  a  return  can 
be  had,  but  if  it  cannot  be  bad,  then  he  can  only  re- 
cover the  value  of  the  property  less  what  defend- 
ant's labor  has  added  to  it.  Single  v.  Schneider,  24 
Wis.  209. 

In  replevin,  if  the  trees  were  cut  by  mistake,  de- 
fendant may  deduct  the  value  of  his  time,  labor,  or 
skili;  but  if  defendant  was  a  wanton  or  wiliful 
trespasser,  the  recovery  may  be  for  the  moreased 
value.    Heard  v.  James,  49  Miss.  245. 

The  measure  of  damages  In  replevin,  if  the  tres- 
pass was  unintentional,  is  the  value  of  the  stump- 
age.    Herdic  v.  Young,  55  Pa.  176. 

Where  timber  is  knowingly  cut  on  government 
lands  and  transported  to  a  distant  point,  whereby 
its  value  is  enhanced,  the  government  may  replevy 
the  logs  at  that  point  or  may  maintain  trover  for 
their  value  and  may  recover  without  deduction  for 
the  value  imparted  to  them  by  the  labor  of  the 
wrongdoer.     Bly  v.  United  States,  4  Dill.  467. 

In  accordance  with  the  doctrine  that  a  wrong- 
doer cannot  acquire  the  title  to  timber  by  cutting 
19  L.  R  A. 


it  down  and  carrying  it  away  but  the  owner  may 
reclaim  it  where  he  can  find  it,  the  earlier  cases 
permitted  a  recovery  in  trover  for  the  value  as  en- 
hanced by  the  labor  of  the  wrongdoer. 

Where  trover  was  brought  for  the  value  of  logs 
taken  and  sawed  into  lumber,  the  plalniiff  was  held 
entitled  to  recover  the  enhanced  value  and  inter- 
est until  the  property  had  been  so  changed  as  to 
alter  the  title.  Baker  v.  Wheeler,  8  Wend.  605,  24 
Am.  Dec.  86;  Brown  v.  Sax,  7  Cow.  97. 

In  an  action  for  wrongfully  taking  and  convert- 
ing a  quantity  of  timber  which  had  been  manu- 
factured into  shingles,  plaintiff  is  entitled  to 
recover  the  enhanced  value  of  the  timber  in  its 
manufactured  state.  Rice  v.  Hallenbeck,  19  Barb. 
664. 

The  owner  may  recover  the  imparted  value  at  the 
point  where  the  conversion  takes  place.  Nesbitt 
V.  St  Paul  Lumber  Co.  21  Minn.  491. 

The  plaintiff  has  the  right  to  consider  the  time  of 
the  manufacture  of  the  logs  into  lumber  as  the 
time  of  conversion,  and  to  recover  damages  ac- 
cordingly. Final  v.  Backus,  18  Mich.  282;  Grant  v. 
Smith,  26  Mich.  201. 

Where  the  wood  was  converted  Into  charcoal,  the 
owner  may  maintain  trover  for  the  ooaL  Riddle 
V.  Driver,  12  Ala.  500. 

This  rule  has  not  proved  entirely  satisfactory, 
however,  as  one  properly  applicable  in  aU  cases, 
and  there  has  been  a  marked  inclination  to  hold 
that  although  the  owner  of  the  logs  may  retake 
possession  of  them  where  he  can  find  them,  with- 
out paying  the  trespasser  for  the  labor  expended 
on  them,  yet  if  he  elects  to  bring  trover,  be  can  re- 
cover only  a  JusL  and  fair  compensation  for  the 
property  as  it  was  before  the  trespasser  intermed- 
dled with  it.    Gates  v.  Rifle  Boom  Co.  70  Mich.  816. 

Various  attempts  have  been  made  to  state  a  rule 
by  which  the  owner*B  loss  may  be  measured,  but 
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ular  purpose  treat  them  as  personal  property. 
If  a  building  be  destroyed,  or  detached  from 
and  moved  away  from  the  owner's  real  estate, 
he  may  recover  the  value  of  the  building, 
independently  of  its  connection  with  the  real 
estate,  (8  Suth.  Damages,  878 ;  White  v.  Chi- 
cago, M,  ik  St.  P.  R.  Co.  (8.  Dak.)  0  L.  R. 
A.  824 :  Whitbeck  v.  New  York  Cent,  R,  Co. 
8tt  Barb.  044.)  or  he  may  bring  his  action 
for  the  injury  to  the  real  estate*  and  recover 
therefor.  If  A.  sue  B.,  and  state  his  cause 
of  action  to  be  that  B.  dag  up  and  carried 
away  from  his  premises  a  quantity  of  gravel 
of  the  value  stated,  and  asked  to  recover 
therefor,  the  measure  of  the  damages  is  the 
value  of  such  gravel,  separate  from  and  in- 
dependent of  the  injury  to  the  premises  from 
which  it  was  taken;  but  if,  for  the  same 
*  wrongful  act  of  B.,  the  action  is  brought  by 
A.  to  recover  for  the  injury  to  his  premises, 
then  the  measure  of  the  damages  is  not  t)ie 
value  of  the  material  removed,  but  the  dif- 
ference in  the  value  of  such  premises  im- 
mediately before  and  immediately  after  the 
injury,  if  he  sue  specifically  for  the  value 
of  the  material  taken  away,  he  oould  not,  of 
course,  recover  in  such  action  for  injury  to 
the  real  estate  resulting  from  the  excavation. 
If  he  sue  for  the  value  of  such  material,  he 
may  recover  that,  and  its  value  will  be  as- 
certained as  in  case  of  any  other  personal 
property ;  but,  if  he  sue  for  the  injury  to 
his  real  estate,  he  may  recover  that,  and  such 
injury  will  be  measured  by  the  usual  rule 
of  diminished  value.  So  we  say  the  rule  of 
damages  depends  upon  the  purpose  and  char- 


acter of  the  action.  A  party  injured  as  com- 
plained of  in  this  action  may  bring  his  suit 
zor  destroying  his  trees,,  and  in  such  action 
recover  the  value  of  such  trees,  not  as  a  part 
of  the  realty,  but  their  intrinsic  value  as 
detached  and  separated  therefrom  and  proved 
in  the  usual  mode  of  proving  value ;  or  he 
may  brins  his  action  for  injury  to  his  real 
estate,  and  recover  its  diminution  in  value. 
Each  action  has  its  appropriate  rule  of  dam- 
ages. A  single  tree,  a  grove  of  growing 
trees,  or  a  forest  of  mature  timber  has  an  in- 
trinsic, estimable  value  for  the  material  it 
contains.  That  value  may  be  more,  or  it 
may  be  less,  than  what  it  adds  to  the  value 
of  the  real  estate  upon  which  it  stands.  If 
the  tree  or  the  grove  or  the  forest  is  destroyed, 
the  owner  ought  to  be  allowed  to  exercise 
his  own  judgment  whether  he  will  seek  to 
recover  the  value  of  his  property  destroyed, 
or  the  diminished  value  oi  his  land  from 
which  it  was  destroyed.  When  he  does  this 
he  determines  the  rule  of  damages  by  which 
his  injury  will  be  measured.  Jhoigfu  v.  Et- 
mira,  C.  dN.  R.  Co.,  183 N.  Y.  199,  15  L.  R. 
A.  612,  is  a  recent  case,  and  was  for  injury 
to  the  real  estate  occasioned  by  destruction  of 
fruit  trees  growing  thereon.  After  recogniz- 
ing the  distinction  we  have  attempted  to 
make,  the  court  says:  ''A  party  may  be 
content  to  accept  the  market  value  of  the 
thing  taken,  when  he  is  also  entitled  to  re- 
cover for  the  injury  done  to  the  freehold ;  but 
if  he  assert  his  right  to  go  beyond  the  value 
of  the  thinff  taken  or  destroyed,  after  sever- 
ance from  the  freehold,  so  as  to  secure  com* 


the  lack  of  uniformity  Id  the  rules  suffgeets  the  dif- 
ficulty of  the  matter  and  the  different  views  which 
may  be  taken  of  the  enormity  of  the  offense  of  con- 
verting to  the  use  of  one  man  property  which  be- 
longs to  another. 

In  trover  for  timber  taken  by  mistake,  the  dam- 
ages are  the  value  of  the  timber  at  the  time  and 
place  of  cutting.  Ayres  v.  Hubbard«  67  Mich.  828, 
71Mich.6Q4. 

If  the  conversion  was  by  innocent  mistake,  the 
measure  of  the  damages  is  the  value  of  the  stand- 
ing timber  and  not  the  greatly  increased  value  of 
the  loss.  Whitney  v.  Huntington,  87  Minn.  197; 
King  V.  Merriman,  88  Minn.  47. 

In  the  above  cases  it  will  be  seen  that  the  owner 
is  not  given  even  the  added  value,  if  any,  which  the 
cost  of  felllDg  the  trees  imparts  to  the  timber. 

Where  the  defendant's  possession  has  been  unin- 
terrupted, the  measure  of  damages  is  the  value  of 
the  logs  when  first  separated  from  the  realty. 
Moody  V.  Whitney,  88  Me.  174,  (Q  Am.  Dec.  289. 

In  trover  for  trees  carelessly,  but  not  willfully, 
cut  on  another's  land,  the  measure  of  damages  is 
their  value  immediately  after  being  severed  from, 
the  realty.  Beede  v.  Lamprey,  04  N.  H.  610;  Tilden 
y.  Johnson,  62  Vt.  628, 36  Am.  Bep.  769. 

In  the  above  cases  the  cost  of  felling  the  trees, 
but  DOt  the  cost  of  trimming  them,  is  given  to  the 
owner. 

In  trover  against  a  trespasser  the  measure  of 
damages  is  the  value  at  the  time  of  the  removal 
from  the  land  of  the  owner.  Skinner  v.  Finney,  19 
Fla.  4S,  45  Am.  Bep.  1. 

By  the  above  rule  the  cost  of  both  felling  and 
trimming  would  appear  to  be  given  to  the 
owner. 

In  trover  where  the  trees  were  taken  by  mistake, 
and  the  value  of  the  labor  is  several  times  as  great 
as  that  of  the  trees  themselves,  the  amount  which 
19  L.  R  A. 


defendant's  labor  has  added  to  their  value  must  be 
deducted.    Winchester  v.  Craig,  88  Mich.  206. 

The  United  States  Supreme  Court  lays  down  the 
rule  as  follows:  In  an  action  in  the  natimof  tro- 
ver for  the  timber  cut  and  carried  away,  if  defend- 
ant is  a  knowing  anti  willful  trespasser,  the  meas- 
ure of  damages  is  the  full  value  of  the  property  aft 
the  time  and  place  of  demand,  with  no  deduction 
for  labor  and  expenses  of  defendant.  If  the  de- 
fendant is  an  unintentional  or  mistaken  trespasser, 
the  measure  of  damages  is  the  value  at  the  time 
of  conversion,  less  what  the  labor  or  expenses  of 
defendant  has  added  to  it.  The  B.  B.  Belles 
Wooden  Ware  Go.  v.  United  States,  106  U.  S.  488, 
27  L.  ed.  280;  United  States  v.  Williams,  18  Ped. 
Bep.  476. 

As  against  a  wrongdoer,  the  measure  of  damages 
is  the  value  at  the  place  of  conversion.  Shepard  v 
Pettit,80Minn.48L 

The  conversion  is  at  the  place  of  separation  from 
the  realty,  and  the  measure  of  damages  is  the 
value  of  the  logs  tbere,with  Interest.  Ward  y.  Gar- 
son  Kiver  Wood  Co.  18  Nev.  44;  but  in  that  case  the 
wood  had  been  sold  and  the  plaintiff  seems  to  have 
been  negligent  in  not  notifying  the  purchasers  of 
his  claim. 

Defendant  cannot  recoup  the  value  of  the  logs 
or  wood  on  the  ground.  In  an  action  of  trover  for 
the  conversion  of  timber  by  cutting  it.  Wood  v. 
Elliott.  51  Mich.  820;  Michigan  Land  ft  lion  Co.  v. 
Deer  Lake  Go.  60  Mich.  148. 

In  trover  the  value  of  the  standing  trees  cannot 
be  proved.  Skinner  v.  Finney,  19  Fla.  48,  45  Am. 
Bep.  1. 

Plaintiff  may  recover  the  amount  for  which  the 
logs  were  sold.    Symes  v.  Oliver,  18  Mich.  9. 

But  4jDf cndants  who  have  sold  the  logs  are  not 
liable  for  their  value  beyond  what  it  would  have 
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pensatlon  for  the  damage  done  to  his  land 
because  of  it,  then  the  measure  of  damages 
is  the  difference  in  value  of  the  land  before 
and  aftei  the  injury.''  The  court  then  ob- 
serves that  inasmuch  as  in  that  case  the  plain- 
tiff was  not  satisfied  with  a  recovery  based 
on  the  value  of  the  trees  destroyed,  after 
separation  from  the  realty  of  wliich  they 
formed  a  part,  but  brought  his  action  for  in- 
jury to  the  land,  its  diminished  value  was 
the  proper  measure  of  damages  in  that  case. 
We  think  this  principle  should  control  this 
case  as  to  the  proper  measure  of  damages. 
The  action  was  brought  specifically  to  re- 
cover the  value  of  the  trees  destroyed,  and 
we  think  the  measure  of  damages  adopted  by 
the  trial  court  was  the  correct  one.  Whitbeck 
V.  New  York  Cent,  R,  Co,  supra;  Freemont 
E.  dt  M.  V.  B.  Co,  V.  Orum,  80  Neb.  70; 
Xhoight  v.  Elmiray  C,  <fe  N,  R.  Co,  supra. 

The  next  error  assigned  is  that  ihe  court 
refused  "  to  strike  out  the  answer  to  the  ques- 
tion, 'Give  us  your  best  judgn^ent  as  to  the 
value  of  those  trees  ;*  "  but  this  assignment 
does  not  match  anything  we  find  in  the  ab- 
stract. The  plaintiff's  testimony,  in  which 
the  ruling  complained  of  occurred,  is  given 
in  the  al^tract  in  narrative  form,  down  to 
and  subsequent  to  this  question,  as  follows : 
**!  am  the  plaintiff.  .  .  .  These  trees, 
for  the  purposes  they  were  put  there,  were 
worth  $1.00  apiece.  They  were  worth  at 
least  75  cents  apiece  to  me.  Qaestion.  Give 
us  your  best  judgment  as  to  the  fair  value  of 
those  trees.  (Defendant  objects  as  not  re- 
sponsive.   The  question  should  be  as  to  the 


fair  value  of  the  600  or  700  trees  standing 
there  at  the  time.  The  defendant  asks  to  have 
the  preceding  answer  stricken  out.  Motion 
denied,  and  defendant  excepts.)  Anmoer. 
Those  trees,  according  to  my  best  judgment, 
as  they  were  standing  there,  were  worth  at 
least  $400."  There  is  thus  some  confusion 
between  the  abstract  and  the  assignment  of 
error ;  but,  assuming  that  the  matter  objected 
to  was  the  answer  preceding  this  question, 
as  indicated  in  the  abstract,  and  not  the  an- 
swer to  the  question,  as  stated  in  the  assign- 
ment, we  are  still  unable  to  know  how  much 
of  the  testimony  preceding  the  question  was 
included  in  the  answer  asked  to  be  stricken 
out.  This,  however,  probably  is  not  import- 
ant, as,  tested  by  the  rule  which  we  have  in- 
dicated, this  evidence  was  all  irrelevant. 
The  plaintiff  had  sued  to  recover  the  value 
of  the  trees  destroyed,  not  as  part  of,  or  in 
connection  with,  the  real  estate,  but  their 
intrinsic  value, — their  value  as  firewood,  or 
fence  posts  or  rails,  or  any  other  purpose  for 
which  they  had  a  value  independent  of  the 
soil  out  of  which  they  grew.  In  such  action 
he  was  not  entitled  to  prove  their  value  "  for 
the  purpose  for  which  they  were  put  there, " 
for  that  would  be  proving  their  value  as  a 
part  of  the  land.  The  evidence,  however, 
was  not  challenged  on  that  ground,  but  for 
the  specific  reason  that  it  was  not  responsive. 
As  the  abstract  does  not  purport  to  give  the 
question  to  which  such  evidence  was  the  an- 
swer, we  have  no  means  of  knowing  whether 
it  was  responsive  or  not.  The  ground  of  ob- 
jection having  been  particulary  stated,  all 


been  before  or  at  the  time  and  place  of  the  sale. 
Oreeley  v.  Stilson,  «7  MJch.  153. 

As  a^lQst  innocent  purchasers,  the  owner  can- 
not recover  the  value  Imparted  to  the  trees  by  the 
labor  of  the  wrongdoer.  LakB  Shore  ft  M.  8.  R.  Go* 
V.  Hutohlns.  8S  Ohio  St  571. 

A  purchaser  from  a  willful  trespasser  must  pay 
the  value  at  the  time  of  the  purchase.  Parker  v. 
WaycroflB  ft  F.  B.  Go.  81  Ga.  887. 

TrespoM  de  bonis. 

Where  the  action  is  trespass  for  the  value  of  the 
timber  the  damage  to  the  land  cannot  be  consid- 
ered.   Goody  ▼.  Gress  Lumber  Co.  82  Ga.  702. 

In  trespass  da  bonis  asportatig  where  the  cutting 
was  by  mistake,  the  measure  of  damages  is  the 
value  of  the  logs  Immediately  after  they  were  out. 
Gushing  V.  Longfellow,  86  Me.  808. 

In  trespass  the  value  of  the  etampage  is  the 
measure  of  damage  and  not  the  value  of  the  lugs 
in  a  distant  market.   Goze  v.  England,  65  Pa.  228. 

In  trespass  for  cutting  timber,  where  there  are 
no  circumstanoee  of  aggravation,  the  measure  of 
damages  Is  the  price  It  would  have  sold  for  where 
It  was  felled.    Bennett  v.  Thompson,  85  N.  0. 148. 

The  true  rule  is  the  value  of  the  stumpage 
(Hungerford  v.  Redford,  20  Wis.  845^;  and  the  same 
rule  applies  in  case  of  willful  cutting  of  the  timber, 
if  there  was  no  malice.  Single  v.  Schneider,  80  Wis. 
57L 

In  trespass  for  cutting  and  removing  trees,  no 
•claim  being  made  for  injury  to  the  land,  plaintiff 
may  recover  the  highest  market  price  of  the  stump- 
age  at  any  tune  between  the  trespass  and  the  com- 
mencement of  the  action.  Webster  v.  Moe,  85  Wis. 
75. 

In  trespass  for  willfully  or  by  gross  negligence 
cutting  trees  from  the  land  of  another,  the  Jury  are 
Dot  confined  strictly  to  mere  compensation  for 
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timber  out  and  removed,  but  may  include  a  sum 
for  prevention.    Kolb  v.  Bankhead,  18  Tex.  282. 

TreapasB  quare  clausum. 

In  trespass  qyare  dotimim,  with  an  averment  of 
taking  and  currying  away  trees,  plaintiff  may  re- 
cover the  whole  injury  to  the  land.  Including  the 
damages  for  prematurely  cutting  the  trees  and  for 
the  loss  of  the  timber  of  the  trees  themselves,  but 
nothing  for  the  value  added  by  the  labor  of  cutting 
and  transporting  them.  In  trover  the  recovery 
is  limited  to  the  loc«  of  the  trees.  Beede  v.  Lamprey, 
6iN.H.  510. 

Where  one  mistakenly  cuts  timber  believing  it  to 
be  his  own,  in  an  action  of  trespass  quare  cHauaum^ 
the  measure  of  damages  is  the  value  of  the  timber 
standing  on  the  land  and  the  diminished  value  of 
the  estate  by  reason  of  its  removal.  Miller  v.  Well- 
man,  75  Mich.  853. 

In  trespass  qvusre  elausum  the  compensation  is  to 
be  determined  by  an  estimate  of  the  value  of  the 
trees  cut  and  carried  away  and  of  the  injury,  if 
any,  occasioned  by  cutting  them  prematurely,  and 
of  the  injury,  if  any,  done  to  the  land,  with  interest 
from  the  time  of  the  taking  to  the  time  of  the  Judg- 
ment, Longfellow  v.  Quimby,  83  Me.  45S. 

In  trespass  quare  ciaiuum  the  measure  is  the 
Intrinsic  value  of  the  trees  on  the  land  to  the 
premises,  and  this  is  not  confined  to  the  absolute 
value  of  the  wood;  and  also  compensation  for  all 
injury  done  to  the  land  by  reason  of  the  trespass. 
Ensley  v.  Nashville,  2  Baxt.  145. 

In  trespass  for  cuttmg  down  and  carrying  away 
trees,  if  the  land  is  injured  by  the  destruction  of  the 
tiees,  the  measure  of  damages  Is  the  value  of  the 
land  with  the  trees  on  it  and  its  value  afterwards. 
Argotsinger  v.  Vines,  82  N.  Y.  812. 

In  trespass  the  measure  of  damages  Is  the  amount 
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other  grounds  waived.  State  v.  Leehman,  (S. 
Dak.)*  49  N.  W.  Rep.  8,  and  cases  cited. 
Nor  will  a  party  on  appeal  be  permitted 
to  change  the  form  of  his  objection.  Ibid. 
Subsequently  to  the  answers  objected  to, 
however,  the  plaintiff  testified  to  the  value 
•of  the  trees  ''as  they  were  standing  there." 
This  was  the  very  form  of  question  sug- 
gested by  defendant's  counsel,  and  we  can- 
not construe  it  to  mean  the  value  of  the  trees 
for  the  purpose  for  which  they  were  put 
there,  but  that  the  expression  ''as  they  were 
«tanding  there**  referred  to  their  condition 
immediately  before  their  destruction. 

It  is  next  urged  that  the  court  erred  in 
instructing  the  jurv  as  follows:  ''Tou  are 
therefore  mstructea  that  you  cannot  award 
the  plaintiff  greater  damages  than  he  claims 
in  his  complaint,  which  is  $600,  and  interest 
on  the  same  at  the  rate  of  seven  per  cent  per 
annum  from  the  8th  day  of  April,  1887." 
This  instruction  is  objected  to  upon  the 
ground  that  it  militates  against  section  4578, 
<jomp.  Laws,  which  provides  that,  in  a  case 
like  this,  the  giving  of  interest  upon  the 
•damages  found  is  in  the  discretion  of  the 
jurv.  But  this  instruction  does  not  attempt 
to  direct  or  control  the  jury  in  the  exercise 
of  such  discretion.  It  does  not  direct  them 
to  eive  or  withhold  interest.  In  his  com- 
plaint plaintiff  demanded  judgment  for  $600 
imd  interest.  In  his  evidence  his  estimate 
of  the  damages  was  given  with  some  latitude. 
His  highest  estimates  upon  the  different 
items,  if  aggregated,  would  amount  to  more 
than  $600 ;  hence  the  instruction  that  in  their 


verdict  they  could  not  go  bevond  the  demand 
of  the  complaint,  to  wit,  $600  and  interest. 
In  this  respect  the  record  is  quite  unlike  that 
in  Wis  V.  Same  Defendant^  argued  at  same 
term,  but  not  yet  decided.  Perhaps,  if  asked 
for,  defendant  would  have  been  entitled  to 
an  instruction  upon  the  question  of  interest, 
but  such  question  is  not  presented  by  the 
record.  This  view  of  the  purpose  and  pro- 
priety of  this  instruction  makes  it  unneces- 
sary to  examine  the  alleged  error  in  refusing 
to  open  the  judgment  entered  by  plaintiff  in 
disregard  of  a  pending  order  staying  all  pro- 
ceediDgs  in  the  case,  for  the  purpose  of  al- 
lowing defendant  to  incorporate  into  the  bill 
of  exceptions  an  exception  to  the  foregoing 
instruction  of  the  court  relating  to  interest ; 
for,  conceding  that  it  was  irregular  to  enter 
the  judgment  under  such  circumstances,  it 
was,  as  we  have  seen,  error  without  preju- 
dice to  appellant. 

The  remaining  error  assigned  is  that  the 
jury  in  their  verdict  ignored  the  testimony 
of  plaintiff  that  the  trees  which  were  burned 
were  still  worth  10  or  15  cents  apiece  for  fire- 
wood, and  that  that  amount  should  have  been 
deducted  by  the  jury  from  the  damages 
found.  The  answer  to  this  is  that  the  rule 
claimed  by  appellant  was  just  the  one  given 
by  the  court.  He  instructed  them  that,  ns 
to  any  property  not  completely  destroyed,  the 
damage  would  be  the  difference  in  tlie  value 
of  the  same  immediately  before  and  imnie* 
dately  after  the  injury  complained  of,  and 
there  is  nothing  in  the  abstract  showing  tli.Mi 
they  did  not  follow  such  rule.    As  befoio 


-which  the  value  at  the  estate  has  been  (Umlnished 
t>7  the  trespaflB.    Acbey  v.  Hull,  7  Mtoh.  431. 

The  damaire  done  to  the  land  by  their  destruc- 
tion.   Chlpman  v.  Hlbberd,  6  OaL  162. 

The  diminished  value  of  the  land  may  be  an 
•element  of  damages.  Wallace  v.  Goodall,  18  N.  H. 
489. 

In  trespass  If  the  value  of  tiie  timber  covered  the 
•damage  done  that  will  be  the  basis  of  the  recovery, 
but  tf  not.  It  should  be  all  damage  done  to  the  land 
by  the  cutting  and  removal  of  the  timber.  Thomp- 
«on  v.  Holies,  46  Mich.  4SL 

Where  the  taUng  is  by  mistake,  the  damage  in 
treepaas  is  the  value  of  the  trees  to  the  land  before 
<their  removal.   Striegel  v.  Moore,  66  Iowa,  88. 

The  same  rule  applies  in  case  of  negligence. 
•Oraessle.v.  Carpenter,  70  Iowa,  166. 

In  trespass  quare  elaii«um,  the  increased  value  of 
the  trees  occasioned  by  the  labor  of  the  defendant 
in  converting  them  Into  timber  Is  not  to  be  in- 
•cluded.   FooteT.MerrUU54N.H.48a 

In  an  action  for  injury  to  the  estate  of  the  re- 
mainderman by  cutting  down  trees*  ascertaining 
4he  comparative  value  of  the  reversion  with  and 
without  the  trees  is  not  an  improper  mode  of  esti- 
mating the  damages.  Van  Deusen  v.  Young,  29  N. 
T.  9,  modifying  29  Barb.  18. 

Special  and  stcOutory  actions. 

It  wHI  be  noticed  that  some  actions  which  were 
4ustually  brought  under  the  codes  were  treated  by 
the  courts  in  the  same  way  as  though  they  were  in 
the  old  common-law  form,  and  the  rule  applicable 
In  the  latter  class  of  cases  applied,  consequently 
they  have  been  arranged  with  the  cases  illustrating 
the  rules  applicable  in  those  actions. 

All  matters  of  treble  damages  have  been  omitted 
«hioe  when  the  true  unit  of  damages  is  ascertained 
19  L.  R.  A. 


the  trebling  of  it  under  the  statutes  is  a  simple 
matter. 

Many  of  the  state  statutes  give  damatres  In  re- 
plevin or  trover  grea^r  than  are  provided  by  the 
rules  as  above  announced.  8ee  Schulenburg  v« 
Harriman,2Dill.404. 

In  trespass  under  the  statute  for  cutting  and 
carrying  away  timber,  recovery  may  be  had  for  the 
injury  to  the  freehold  and  for  the  value  of  the 
stumpage,  which  may  be  ascertained  by  taking 
from  the  value  of  the  logs  at  the  mill  the  cost  qf 
getting  them  there.  Skeels  v.  Btarrett,  67  Mich. 
864. 

The  statute  fixes  the  damages  at  the  highest 
market  value  of  the  timber  between  the  cutting 
and  the  trial.  Webber  v.  Quaw,  46  Wis.  118;  Hasel- 
tine  V.  Mosher,  61  Wis.  444. 

The  measure  of  damages  is  not  neceflsarily  con- 
fined to  the  naked  value  of  the  timber  taken.  If 
the  value  of  the  trees  furnished  a  greater  value 
for  the  injury,  then  the  Jury  has  a  right  to  adopt  it. 
J^  the  depreciation  of  the  land  by  reason  of  the  tak- 
ing of  the  timber  was  more  than  the  bare  value  of 
the  trees,  the  Jury  has  the  right  to  adopt  this  as  the 
measure  of  damages.  Knissly  t«  Hire,  2  Ind.  App. 
86. 

If  the  trees  have  a  value  which  can  be  accurately 
measured  without  reference  to  the  soil  on  which 
they  stand,  the  recovery  may  be  for  the  value  of 
the  trees  destroyed  or  injured,  and  need  not  be  for 
the  value  of  the  land  before  and  after  the  injury. 
United  States  v.  Taylor.  86  Fed.  Rep.  488. 

Where  the  trees  were  cut  under  the  bona  fide  be- 
lief that  they  belonged  to  the  trespasser.tbe  damage 
should  be  such  only  as  will  cover  the  injury  Inflict- 
ed. Yahoola  River  ft  G.  C.  fl.  H.  Mln.  Co.  v.  Irby, 
40  Ga.  482. 

In  an  action  for  cutting  and  taking  away  trees, 
plaintiff  is  entitled  to  recover  the  value  as  they  lay 
42 
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observed,  in  his  evidence  as  to  the  value  of 
different  items  destroyed  or  injured,  the 
plaintiff  generally  gave  a  minimum  and 
maximum,  as  that  the  trees  were  worth  from 
75  cents  to  $1.25  apiece.  The  jury  was  at 
liberty  to  take  the  highest  value  named.  If 
they  had  done  so.  and  deducted  the  value  of 
the  partially  burned  or  charred  trees,  their 
verdict  would  have  been  considerably  larger 
than  the  one  they  returned.  We  have  no 
means  of  knowing  how  they  reached  their 
verdict. 

We  discover  no  error  jor  which  the  judgrnent 
appealed  from  ought  to  be  reversed,  and  it  is 
affirmed. 

Corson*  «/.,  concurs. 

Bennett,  P.  J.,  concurring  specially: 
I  concur  in  the  reasoning  and  conclusion 
of  the  majority  of  the  court,  in  the  above- 
entitled  case,  so  far  as  the  measure  of  dam- 
ages depends  upon  the  character  and  object  of 
the  particular  action  brought  to  recover  com- 
pensation for  the  injury.  But  I  cannot  con- 
cur so  far  as  the  decision  relates  to  the  irrele- 
vancy of  the  question  which  was  objected  to 
by  the  defendant  when  a  witness  for  the 
plaintiff  was  asked,  **  Give  us  your  best  judg- 
ment as  to  the  value  of  those  troes,"  which 
was  answered,  **  Those  trees  for  the  purposes 
they  were  put  there  were  worth  $1.00  apiece. 
They  were  worth  at  least  75  cents  apiece  to 
me. "  The  defendant  objected  to  the  answer 
as  not  responsive  to  the  question. 


The  majority  of  the  court  says :  "  This  i» 
not  important,  as,  tested  by  the  rule  whicb 
we  have  indicated,  the  evidence  was  irrele- 
vant," and  then  endeavors  to  show  why  it  i» 
irrelevant,  and  says:  *'In  such  an  action, 
^for  the  recovery  of  the  value  of  the  property 
destroyed)  he  (the  plaintiff)  is  not  entitled 
to  prove  their  value  for  the  purpose  for  which 
they  were  put  there,  for  that  would  be  prov- 
ing; their  value  as  a  part  of  the  land. " 

In  my  judgment  the  question  and  its  answer 
were  entirely  pertinent  and  relevant.  It 
matters  not  what  the  form  of  the  actiox^ 
brought,  whether  for  trespass  to  the  real  es- 
tate or  to  recover  the  value  of  the  thing  de- 
stroyed, the  object  of  it  is  to  obtain  com- 
pensation for  an  actual  loss.  This  cannot  be- 
obtained  unless  the  value  of  the  thing  de- 
stroyed is  recovered  by  the  owner.  One  of 
the  essential  elements  of  value  is  the  **  pur- 
pose for  which  a  thine  is  used  or  placed  ii> 
a  given  position."  The  mainspring  of  a 
watch,  as  a  piece  of  steel,  is  comparatively 
valueless,  but  the  **  purpose  for  which  it  is- 
used"  is  one  of  the  essential  parts  of  a  watch, 
and  as  such  has  an  appreciable  value.  If  a. 
witness  were  asked  its  value,  before  he  could 
give  an  intelligent  answer  to  the  question  he- 
would  necessarily  be  obliged  to  know  for 
what  purpose,  or  in  what  condition  it  waa- 
at  the  time  it  was  destroyed.  It  may  be  said 
this  is  not  so,  because  the  mainspring  of  a. 
watch  is  only  used  for  the  purpose  of  giving; 
motion  to  a  timepiece.  This  may  be  so,  yet 
the  value  of  it  may  be  much  greater  whex^ 


upon  the  ground  when  they  were  taken,  inoludlnff 
the  value  imparted  to  them  by  defendant's  labor, 
and  is  not  limited  to  the  value  of  the  standiuff 
trees,  even  though  the  trespass  was  not  wlUfuL 
Firmin  v.  Finnin,  9.  Hun,  673. 

The  trespasser  is  liable  for  the  value  of  the  trees 
destroyed.  Skinner  v.  Wheeler,  2  Hun,  506,  6 
Thomp.&C.  709. 

In  an  action  for  cutting'  and  removing  standing 
timber,  the  plaintiff  may  recover  the  value  of  the 
timber  at  the  place  where  It  stood  when  the  tres- 
pass was  committed,  and  defendant  cannot  insist 
that  the  measure  of  damages  is  the  value  of  the 
lot  before  and  after  the  timber  was  cut.  Stanton 
V.  Prltchard,  A  Hun,  20S,  as  explained  in  Firmin  v. 
Firmin,  supra. 

When  the  trespass  Is  not  willful  but  by  mistake* 
the  value  of  the  trees  when  first  cut  is  the  measure 
of  damage.  Gardere  v.  Blanton,  35  La.  Ann.  818; 
Watterston  v.  Jetche,  7  Rob.  (La.)  20. 

It  seems  that  the  same  rule  would  apply  when  the 
trespass  was  intentionaL  Yarborough  ▼.  Nettles, 
7  La.  Ann.  116. 

The  value  of  the  timber  at  the  time  it  was  out  is 
the  proper  measure  of  damages,  although  at  that 
time  it  was  below  the  usual  market  vai'ie.  Sohlater 
v.  Gay,  28  La.  Ann.  340. 

Good  faith  of  the  defendant  cannot  change  the 
measure  of  damages  in  actions  for  recovery  for  the 
wrongful  cutting  of  timber.  Enissly  v.  Hire,  2 
Ind.  App.  86. 

Injury  to  fruit  trees* 
In  an  action  to  recover  the  damages  sustained  by 
the  destruction  of  apple  trees,  the  recovery  may 
be  for  the  value  of  the  trees  as  they  stand  upon  the 
land  Just  previous  to  their  destruction,  and  the 
recovery  is  not  limited  to  the  diminished  value  of 
the  orchard  lot  by  reason  of  their  destruction.  If 
the  thing  destroyed,  although  it  is  a  part  of  the 
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realty,  has  a  value  which  can  De  accurately  meas* 
ured  and  ascertained  without  reference  to  the  value- 
of  the  soil  in  which  it  stands,  or  out  of  which  it 
grows,  the  recovery  must  be  for  the  value  of  the 
thing  thus  destroyed,  and  not  for  the  diilerence  in 
the  value  of  the  land  before  and  after  such  de- 
struction. Whitbeck  v.  New  York  Cent.  R.  Co.  36- 
Barb.  647. 

In  Dwight  V.  Blmira,  CAN.  R.  Go.,  15  L.  R.  A. 
612, 132  N.  Y.  199,  tbe  court,  in  passing  upon  thfr 
question  of  the  meeeure  of  damages  for  the  de» 
struction  of  fruit  trees  said  that  fruit  trees  do  not 
have  such  a  value  as  to  bring  them  within  the  rule 
announced  in  the  Whitbeck  Case,  and  that  therefore- 
the  rule  was  wrongly  apphed  in  that  case.  It 
stated  that  the  true  measure  was  the  difference  in 
the  value  of  the  realty  before  and  after  the  de-^ 
struction  of  the  trees. 

The  value  of  fruit  trees  is  to  be  estimated 
with  reference  to  what  they  are  worth  on  the- 
premises  in  their  growing  state,  and  not  as  taken  u^ 
and  removed  from  the  place.  Slontgomery  ▼•■ 
Locke,  72  Oal.  76. 

The  value  of  an  orchard  is  to  be  estimated  with 
reference  to  what,  in  its  growing  state,  it  is  worth 
to  the  premises.  Mitchell  v.  Billingsley,  17  Ala.  891. 

For  injury  to  nursery  stock,  the  damage  to  the 
market  value  of  the  trees  may  be  recovered.  Birket 
v.  Williams,  80  lU.  App.  454. 

When  an  orchard  is  destroyed  by  fire,  defendant 
cannot  object  to  an  Instruction  that  the  measure^ 
of  recovery  is  the  value  of  the  property  destroyed 
and  insist  that  it  should  be  the  cost  of  replacing 
the  trees  and  the  value  of  the  care  and  labor  be- 
stowed on  the  trees  prior  to  the  destruction,  with- 
interest.  Norfolk  &  W.  R.  Co.  v.  Bohaunan,  85  Ya. 
293.   See  also  Stoner  v.  Texas  ft  P.  R.  Go.  45  La. 


Iniury  to  shade  trees. 
For  injury  to  shade  trees,  the  damag*  is  tihe  solift 
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in  the  watch  performing  its  function  thnn 
when  outside  It  and  not  connected  with  it. 
2do  with  the  example  given  by  the  majority 
of  the  court,  where  gravel  has  been  wrong- 
fully carried  away  from  the  premises  of  an- 
other. A  witness  may  be  asked  in  an  action 
for  the  recovery  of  its  value,  the  question, 
**  What  was  that  gravel  worth  for  the  purpose 
for  which  it  could  be  used?"  Every  one 
knows  that  there  are  different  grades  of 
gravel.  Some  kinds  are  much  more  valuable 
than  others.  Some  is  used  exclusively  for 
roofing;  some  has  an  intrinsic  value  for 
grouting,  while  other  grades  are  only  valu- 
able for  grading  purposes.  Now.  can  it  be 
said  the  witness  can  only  be  asked  the  gen- 
eral question,  What  is  gravel  worth?  and  that 
it  would  be  irrelevant  to  direct  his  attention 
to  the  purpose  for  which  it  is  used?  Take 
that  common  animal,  the  horse.  Suppose 
one  is  negligently  destroyed.  The  injured 
party  brings  suit  to  recover  compensation  for 
its  loss.  Must  he  be  confined  to  the  naked 
question,  "What  was  that  horse  worth?"— 
without  directing  the  attention  of  the  wit- 
ness to  the  purpose  for  which  it  is  used? 
The  value  of  horses  has  a  wide  range,  vary- 
ing from  zero  up  into  thousands  of  dollars. 
A  racing  or  trotting  horse  of  great  speed, 
when  us^  for  that  purpose,  has  a  value  which 
can  only  be  determined  by  its  use  as  such, 
and  may  be  very  great,  but  put  that  same 
animal  upon  a  farm,  or  in  a  dray,  and  it 
would  be  almost  valueless. 


So  in  the  case  of  destruction  of  trees.  The 
purposes  for  which  they  are  set  out  in  a  great 
measure  determine  the  value  of  them.  A 
fruit  tree  as  such  may  be  of  much  greater 
value  than  a  shade  tree  or  a  tree  which  only 
has  a  value  for  timber  or  wood.  In  case  of 
growing  fruit  trees,  if  they  were  not  old  or 
mature  enough  to  bear  fruit,  their  value 
would  be  ascertained  by  their  cost,  accord- 
ing to  age,  thriftiness,  and  size.  If  bearing 
fruit,  their  value  could  be  ascertained  by  the 
annual  yield  and  value  of  fruit.  If  grow- 
ing shade  or  ornamental  trees,  the  value  of 
such  trees  for  beautifying  and  adorning  the 
grounds  about  a  residence  or  a  house  may  be 
taken  into  consideration,  in  connection  with 
the  actual  cost  of  raising  and  cultivating. 
If  timber  trees,  then  the  measure  of  damage 
may  be  the  value  of  such  trees  for  timber, 
lumber,  or  cord  wood.  Thus  it  will  be  read- 
ily noted  that  the  ascertainment  of  the  meas- 
ure of  damaees  for  negligent  destruction  of 
trees  may  diner  according  to  the  purpose  for 
which  the  owner  intended  them. 

But  we  are  told  by  the  majority  of  the  court 
that  this  cannot  be  inquired  into  in  an  action 
for  the  recovery  of  the  value  of  trees  de- 
stroyed, but  that  the  value  must  be  limited 
to  the  value  when  severed  from  the  realty. 
Growing  trees  are  in  one  sense  a  part  and 
parcel  of  the  land  itself.  So  are  buildings, 
fences,  grass,  and  growing  crops,  but  I  think 
the  true  rule  for  the  measure  of  damages  is, 
if  the  thing  destroyed,  although  a  part  of 


and  permanent  Injury  to  the  Inheritanoe.  White 
V.  Stoner,  18  Mo.  App.  640. 

In  trespass  for  cutting  down  and  carrjlnfir  away 
trees  which  were  utilized  for  funiishing  shade  and 
forming  a  wind  brake  for  cattle,  the  measure  of 
damages  is  their  ^alue  to  the  land  for  the  purpose 
for  which  they  were  used,  aod  they  cannot  be 
limited  to  the  mere  value  of  the  trees  as  standing 
upon  the  land  at  the  time  of  their  destruction. 
Nixon  V.  Stillwell,  62  Hun.  868. 

Wberea  tree  standing  in  front  of  a  vacant  city 
lot  which  was  for  sale  added  $160  to  the  market 
value  of  the  lot,  that  was  held  to  be  the  proper 
measure  of  damages  for  its  destruction,  floyt  v. 
Southern  New  England  Teleph.  Co.  60  Conn.  888. 

In  asBessing  the  damage  for  the  mere  cutting  off 
the  branches  from  ornamental  trees  allowance 
must  be  made  for  the  fact  that  in  time  nature  will 
replace  them.  TiBsot  v.  Great  Southern  Teleg.  ft 
T^eph.  Ca  89  La.  Ann.  1(J0L 

Injury  bu  jire. 

Where  a  quantity  of  young  timber  was  destroyed 
by  a  Are  negligently  Bet  by  defendant,  defendant 
contended  that  the  proper  rule  of  damages  was  the 
difference  in  the  value  of  the  lands  before  the  fire 
and  afterwards;  but.  It  appearing  that  the  trees  had 
a  separate  and  distinct  value  of  their  own,  it  was 
held  that  the  measure  was  the  amount  of  damage 
the  trees  suffered  by  the  fire,  and  the  Jury  were 
told  to  find  the  actual  value  of  the  trees  found  to 
have  been  Injured  or  destroyed  and  to  deduct  from 
their  value  just  previous  to  the  fire  their  value,  if 
any,  in  a  charred  and  burned  condition  after  the 
Are.  Freemont  &  B.  M.  Y.  R.  Co.  v.  Crum,  80  Neb. 
TO. 

In  an  action  for  the  negligent  burning  of  trees, 
the  measure  of  damages  as  to  the  trees  injured  is 
the  difference  between  their  value  before  the  fire 
and  ibelr  value  afterwards.  Atkinson  v.  Atlantic 
ft  P.  R.  Co.  68  Mo.  867. 
19L.a  A. 


In  an  action  for  negligently  destroying  trees  by 
a  fire,  the  proper  measure  of  damages  Is  not  the 
difference  in  the  value  of  the  land  upon  which  they 
are  situated  before  and  after  the  Injury,  but  the 
value  of  the  trees  themselves.  White  v.  Chicago, 
M.  ft.  St.  Paul  R.  Co.  (8.  Dak.)  9  L.  R.  A.  824. 

In  an  action  to  recover  damages  for  negligently 
setting  fire  to  trees  planted  under  the  Timber 
Culture  Act.  the  measure  of  damages  is  the  value 
of  the  trees  as  standing  trees,  that  is,  the  value 
they  added  to  the  land;  and  that  may  be  ascertained 
by  determining  the  value  of  the  land  before  and 
after  their  destruction,  earner  v.  Chicago,  St.  P. 
M.  ft  O.  R.  Co.  43  Minn.  875. 

So,  when  all  that  appears  is  that  the  trees  were 
young  and  designed  for  the  wood  and  timber 
market  when  they  could  properly  be  cut.  Hayes 
V.  Chicago,  M.  ft  St.  P.  R.  Co.  46  Minn.  17. 

Where  some  woodland  was  negligently  burned 
over,  the  court  said:  ^*  It  is  manifest  that  the 
plaintiff  suffered  no  less  damage  than  the  differ- 
ence in  the  value  of  the  timt)er  land  before  and 
after  the  fire,  and  that  the  damage  would  not  be 
limited  to  the  value  of  the  timber  for  cord  wood.** 
Greenfield  v.  Chicago  ft  N.  W.  R.  Co.  (Iowa)  June 
8,1801. 

Defendant  cannot  object  to  a  charge  that  the 
measure  of  damages  Is  the  difference  in  the  market 
value  of  the  lands  burned  over  before  and  after  the 
injury.  Delaware,  L.  ft  W.  R.  Co.  v.  Salmon,  80  N. 
J.  L.  816. 

In  an  action  to  recover  damages  for  negligently 
Betting  fire  to  woodland  and  destroying  part  of  the 
wood  growing  thereon  and  injuring  a  part,  the 
measure  of  damages  is  the  difference  in  value  of 
the  land  as  it  was  before  and  as  it  was  after  the 
fire.  And  to  establish  this  evidence  is  not  admis- 
sible to  show  how  much  the  land  was  depreciated 
in  value,  nor  to  show  how  much  the  timber  was 
damaged.  Bevier  v.  Delaware  ft  H.  Canal  Co.  18 
Hun,  254.  H.  P.  F. 
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the  realty,  has  a  yalae  which  can  be  ac- 
curately measured  and  ascertained  without 
reference  to  the  soil  in  which  it  stands  or  out 
of  which  it  grows,  is  that  the  recovery  may 
be  for  the  value  of  the  thing  destroyed.  Aib 
was  said  by  Judge  Hogeboom  in  the  case  of 
Tan  Deusen  v.  Taung,  29  Barb.  9,  "Surely 
the  damage  would  not  be  in  all  cases  accu- 
rately measured  by  the  market  value  of  the 
wood  or  timber  when  cut.  The  trees  might 
be  a  highly  valuable  appendage  to  the  farm, 
for  purposes  of  shade  or  ornament;  there 
might  be  a  very  scanty  supply  for  a  farm  of 
that  size,  or  for  other  reasons  they  might  have 
a  special  value  as  connected  with  the  farm, 
altogether  independent  of,  and  suoerior  to, 
their  intrinsic  value  for  purposes  of  building 
or  of  fuel.  As  well  might  you  remove  the 
columns  which  supported  the  roof  or  some 
part  of  the  superstructure  of  a  splendid  man- 
sion and  limit  the  owner  in  damages  to  the 
value  of  these  columns  as  timber  or  cord 
wood,  as  to  adopt  the  parallel  rule  in  this 
case." 
So  I  say,  when  there  is  no  wrongful  pur- 


pose or  wrongful  negligence  in  the  defend- 
ant, compensation  for  Uxe  real  injury  alone 
is  the  purpose  of  all  remedies.  Such  a  stand- 
ard of  damages  is  reasonable,  and  does  jus- 
tice to  both  parties.  The  inquiry  should  be. 
How  much  was  the  plaintiff  injured  by  the 
destruction  of  the  trees?  In  an  action  like 
the  one  at  bar  the  true  measure  of  damages, 
in  my  opinion,  is  the  amount  of  iniury  which 
the  plaintiff  has  actually  suffered. 

In  a  prairie  country,  almost  if  not  entirely 
devoid  of  natural  growing  timber  or  shade 
trees,  and  where  such  trees  are  the  result  of 
much  labor  and  care,  trees  which  would  be 
considered  of  little  or  no  value  in  some  lo- 
cations and  of  none  whatever  for  timber  or 
wood,  are  held  of  much  value  to  the  owner ; 
not  so  much  for  their  intrinsic  value,  but  for 
ornamentation,  shade,  and  protection  from  the 
bleak  winds.  To  say  that  in  case  of  their 
negligent  destruction  by  another  no  inquiry 
can  be  made  as  to  the  purposes  for  whidi  they 
were  grown,  in  determining  their  value,  ia 
a  very  harsh  rule,  and  in  many  cases  would 
result  in  a  perversion  of  justice. 


MISSISSIPPI  SUPREME  COURT. 


W.  H.  TRIBBETTE  et  cU.,  Appta., 
ILLINOIS  CENTRAL  R  CO. 
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I^initablejiirladletlonto  present  mvlti- 
pllcitj'  of  aiCtioiui  will  not  authorize  an  in- 
junction  agatnst  numerous  actions  for  damages 
by  plaintlffB  who  have  no  community  of  interest 
or  tie  or  connection  t)etween  them  except  that 
each  haff  suffered  from  the  same  alleged  negli- 
gence on  which  their  actions  are  based. 

(Decembers,  180&> 

APPEAL  by  defendants  from  an  order  of 
the  Chancery  Court  for  Hinds  County 
overruling  their  motion  to  dissolve  an  injunc- 
tion enjoining  them  from  prosecuting  a  num- 
ber of  different  actions  to  recover  damages  for 
fires  set  out  by  defendant's  engines  and  direct- 
ing them  to  unite  their  controversies  in  one 
suit    Betiersed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Calhoan  ft  Greeli  and  WUliaai- 
■on  ft  Potter  for  appellants. 

Messrs.  Mays  ft  Harris  for  appellee. 

Campbellfl  Oh.  J.,  delivered  the  opinion 
of  the  court: 

A  number  of  owners  of  property  in  the 
town  of  Terry,  destroyed  by  fire  from  sparks 
emitted  by  an  engine  of  tne  appellee,  sev- 
erally sued  in  the  circuit  court  to  recover  of 
the  appellee  damages  for  the  respective  losses 
by  said  fire,  alleged  to  have  resulted  from  the 


NoTB.-/rhe  limitation  of  equitable  suits  to  pre- 
vent multiplicity  of  actions  is  presented  in  the 
above  case  with  much  force.  See,  in  connection 
therewith,  the  case  of  Johes  v.  Bowbotham,  post, 
603. 
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ne£[ligenoe  of  the  defendant.  While  these 
actions  were  pending,  the  appellee  exhibited 
its  bill  against  the  several  plaintiffs,  aver- 
ring that  no  liability  as  to  it  arose  by  reason 
of  the  fire,  which  arose,  not  from  any  negli- 
gence or  wrong  of  it  or  its  servants,  but  from 
the  fault  of  others,  for  which  it  was  not  re- 
sponsible ;  and  that  the  plaintiffs  in  the  dif- 
ferent actions  are  wrongfully  seeking  to  re- 
cover damages  by  their  several  actions,  all  of 
which  ffrew  out  of  the  same  occurrence,  and 
depend  for  their  solution  upon  the  same  ques- 
tions of  fact  and  of  law ;  wherefore,  to  avoid 
multiplicity  of  suits,  and  the  consequent 
harassment  and  vexation,  all  of  the  said  sev- 
eral plaintiffs  are  souj^ht  to  be  enjoined  from 
prosecuting  their  different  actions,  and  to  be 
brought  in  and  have  the  controversies  settled 
in  the  one  suit  in  equitv.  There  is  no  com- 
mon interest  between  tnese  different  plain- 
tiffs, except  in  the  questions  of  fact  and  law 
involved.  The  injunction  sought  was  grant- 
ed, and  the  defendants  served  with  process, 
when  they  appeared  and  demurred  to  the  bill, 
and  moved  to  dissolve  the  injunction  on  the 
face  of  the  bill.  The  case  was  heard  on 
motion  to  dissolve  the  injunction,  and  it  was 
overruled,  and  an  appeal  granted.  The  ques- 
tion presented  is  as  to  the  rightfulness  of  the 
suit  against  the  defendants,  on  the  sole 
ground  that  their  several  actions  at  law  in- 
volve the  very  same  matters  of  fact  and  law, 
without  any  other  community  of  interest  be- 
tween them.  The  granting  and  maintaining 
the  injunction  are  fully  sustained  by  1  Pom. 
Eq.  Jur.  §  255  et  seq, ,  and  it  is  probable  that 
anv  judge  auUiorized  would  have  granted  the 
injunction  upon  the  text  cited.  Sut  we  af- 
firm, after  careful  examination  and  full  con- 
sideration, that  Pomeroy  is  not  sustained  in 
his  ^^conclusions'*  stated  in  section  269  of  his 
most  valuable  treatise,  and  that  the  cases  he 


See  also  19  L.  R.  A.  663. 
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cited  do  not  maintain  the  proposition  that 
mere  community  of  interest  **  in  the  questions 
of  law  and  fact  involved  in  the  general  con- 
troversy, or  in  the  kind  and  form  of  relief 
demanded  and  obtained  by  or  against  each 
individual  member  of  the  numerous  body, " 
is  ground  for  the  interposition  of  chancery 
to  settle  in  one  the  several  controversies. 
There  is  no  such  doctrine  in  the  books,  and 
the  zeal  of  the  learned  and  usually  accurate 
writer  mentioned  to  maintain  a  theory  has 
'oetrayed  him  into  error  on  this  subject.  It 
has  80  blinded  him  as  to  cause  the  confound- 
ing of  distinct  things  in  his  view  of  the 
subject,  to  wit,  joinder  of  parties  and  avoid- 
ance of  multiplicity  of  suits.  It  has  been 
found  that  many  of  the  cases  he  pressed  into 
service  to  support  his  assertion  are  on  the 
subject  of  joinder  where  confessedly  there 
could  be  no  doubt  that  the  matter  was  of 
equity  co^izance.  Every  case  he  cited  to 
support  his  text  will  be  found  to  be  either 
where  each  party  might  have  resorted  to 
chancery,  or  been  proceeded  against  in  that 
forum,  and  to  rest  on  some  other  recognized 
ground  of  equity  interference  other  than  to 
avoid  multiplicity  of  suits.  The  cases  es- 
tablish this  proposition,  viz. :  Where  each 
of  several  may  proceed,  or  be  proceeded 
against,  in  eq^aity,  their  joinder  as  plaintiffs 
or  defendants  in  one  suit  is  not  objectionable. 
But  this  is  a  very  different  question  from 
that,  whether,  merely  because  many  actions 
at  law  arise  out  of  the  same  transaction  or 
occurrence,  and  depend  upon  the  same  mat- 
ters of  fact  and  law,  all  may  proceed  or  be 
proceeded  against  jointly  in  one  suit  in 
chancery ;  and  it  is  believed  that  it  has  never 
been  so  held,  and  never  will  be,  in  cases  like 
those  here  involved.  Where  each  of  several 
parties  may  proceed  in  equity  separately, 
they  are  permitted  to  unite  and  make  common 
cause  against  a  common  adversary,  and  one 
may  implead  in  one  suit  in  equity  many  who 
are  his  adversaries  in  a  matter  common  to 
all  in  many  cases,  but  never  when  the  only 
ground  of  relief  sought  is  that  the  adver- 
saries are  numerous,  and  the  suits  are  for  that 
not  in  itself  a  matter  for  equity  cognizance. 
Attention  to  the  distinction  mentioned  will 
resolve  all  difficulties  in  considering  the 
many  cases  on  this  subject.  There  must  be 
some  recognized  ground  of  equitable  inter- 
ference in  the  subject-matter  of  the  contro- 
versy, or  common  right  or  title  involved,  to 
warrant  the  joinder  of  all  in  one  suit ;  or 
there  must  be  some  common  purpose  in  pur- 
suit of  a  common  adversary,  where  each  may 
resort  to  equity,  in  order  to  be  joined  in  one 
suit ;  and  it  is  not  enough  that  ther^  '*'  is  a 
community  of  interest  merely  in  the  question 
of  law  or  of  fact  involved,"  etc.,  as  stated 
by  Pomeroy  in  section  268.  Although  he 
asserts  that  this  early  theory  has  long  been 
abandoned,  he  fails  utterly  to  prove  it.  An 
examination  of  the  cases  he  cited  under  sec- 
tion 256  et  seq.  will  show  this  to  be  true. 
The  opinion  of  the  justice  (Harlan)  in  Os- 
borne y,  Wiseontin  Cent,  R,  O?.,  43  Fed.  Rep. 
824,  does  support  the  text  of  Pomeroy,  and 
cites  1  Pom.  Eq.  Jur.  §§  245,  255.  267.  268, 
293,  and  Orem  v.  Bureham,  66  U.  8.  1  Black. 
852-357.  17  L.  ed.  91.  93.  We  are  content 
19  L.  R.  A. 


with  what  has  already  been  said  as  to  the 
text  of  Pomeroy,  and  affirm  that  but  one  of 
his  citations  sustains  his  conclusion,  and  that 
the  language  of  Harlan, «/.,  in  the  case  cited. 
Nor  does  Urews  v.  Burcham  sustain  the  lan- 
guage of  Justice  Harlan.  It  belongs  to  the 
class  of  cases  where  each  party  might  have 
brought  his  bill,  and  all  who  had  a  common 
cause  were  permitted  to  make  common  con- 
test in  chancery  with  their  adversaries  who 
were  united  by  a  common  tie.  The  decisiov 
of  the  case  in  which  Harlan,  </.,  gives  sup- 
port to  the  doctrine  of  Pomeroy  is  not  com- 
plained of,  but  the  opinion  is  not  justified 
by  any  case  with  which  we  have  been  madr 
acquainted.  The  case  was  one  in  which  each 
might  have  brought  his  separate  bill  to  quiet 
title,  and  all  concerned  were  permitted  to 
unite  in  one  bill  against  their  common  ad- 
versary ;  and  so,  it  is  believed,  will  be  found 
all  the  cases  on  this  subject.  Certainly,  those 
relied  on  by  Pomeroy  are  of  this  character. 
Those  cited  in  the  note  to  section  269,  in 
which  he  asserts  most  broadly  the  doctrine 
we  combat,  are  Keese  v.  Denver,  10  Colo. 
118;  Carlton  v.  Newman,  77  Me.  408;  De 
JFbrest  v.  Thompson,  40  Fed.  Rep.  875;  Os- 
borne V.  Wisconsin  Cent.  E.  Co.  supra;  Macon 
<fe  B.  B,  Co,  V.  Gibson,  85  Ga.  1 ;  New  York 
dh  N,  K  B,  Co.  V.  Schuyler,  17  N.  Y.  592; 
Sheffleld  Watenfforks  Case,  L.  R.  2  Ch.  App. 
8;  and  Case  of  the  Complicated  Contract, 
Blaek  v.  Shreeve,  7  N.  J.  Eq.  440.  The  case 
in  48  Fed.  Rep.  824,  has  already  been  noticed 
supra.  The  opinion  in  the  case  in  10  Colo, 
quotes  the  language  of  Pom.  Eq.  Jur.  g  269. 
but  the  case  was  one  where  one  or  more 
plaintiffs  may  sue  in  equity  for  the  benefit 
of  all  others  similarly  situated.  Carlton  v. 
Neu)man,  supra,  affirms  the  jurisdiction  of 
equity  to  enjoin  the  collection  of  an  illegal 
tax  for  the  purpose  of  preventing  the  mul- 
tiplicity of  suits  where  the  entire  levy  af- 
fecting all  the  taxpayers  was  illegal.  It 
appears  to  be  exceptional,  and  to  rest  upon 
peculiar  grounds,  not  applicable  to  the  case 
before  us.  The  opinion  cites  Pomeroy  on 
Equity  Jurisprudence,  g  269,  but  seems  to 
rest  on  the  proposition  that  the  whole  tax 
was  illegal.  The  case  in  40  Fed.  Rep.  375, 
was  that  of  a  plaintiff  exhibiting  a  bill  to 
set  aside  a  sale  of  land,  and  vacate  deeds 
made  in  pursuance  to  it.  against  numerous 
parties,  all  of  whom  claimed  by  separate 
parcels,  but  under  the  proceeding  attacked 
as  void.  A  bill  might  have  been  exhibited 
against  each  one  separately,  and  it  was  held 
to  be  proper  to  unite  all  in  one  suit.  That 
was  clearly  right,  but  Jackson,  J.,  in  his 
opinion,  concurred  in  by  Harlan,  J,,  cited 
Pom.  Eq.  Jur.  §§  245-269,  inclusive,  which 
.we  have  shown  to  be  unsupported  by  any 
case  of  authority.  The  case  in  85  Ga.  is  a 
case  where  a  few  persons,  as  representatives 
of  a  class  consisting  of  many,  exhibited  a 
bill  in  behalf  of  all,  and  lends  no  counte- 
nance to  the  proposition  for  which  it  is  cited. 
The  cases  in  17  N.  Y.  592,  L.  R.  2  Ch.  App. 
8,  and  7  N.  J.  Eq.  440,  furnish  no  sort  of 
support  to  the  text  of  the  author,  and  it  is 
confidently  claimed  that  every  case  that  can 
be  found,  if  entitled  to  any  consideration, 
will  be  seen  to  be  one  resting  ou  some  other 
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principle  than  that  for  which  it  has  been 
cited  in  the  connection  now  under  review. 
And  while  judges  have  in  various  instances 
cited,  and  sometimes  quoted,  Pomero}'',  in 
the  language  alone  characterized  as  unsup- 
ported, in  every  instance,  we  think  the  case 
will  not  call  for  it,  but  to  be  resolvable  in- 
dependently of  it  upon  other  grounds  of 
equitable  interference ;  and  in  our  opinion 
not  one  of  the  learned  courts  which  have 
cited  or  quoted  Pomeroy  in  the  way  men- 
tioned would  sustain  this  bill  if  it  was  be- 
fore it  for  decision.  There  is  danger  that  by 
frequent  repetitions  and  piling  up  assertions, 
judges  citing  and  quoting  text-books,  and 
text- writers  citing  the  cases  thus  referring  to 
them,  a  false  doctrine  might  acquire  strength 
enough  to  dispute  with  the  true ;  but  we  do 
not  believe  that  any  accumulation  of  dog- 
matic assertion  and  citations  and  quotations 
caD  ever  establish  the  proposition  that  a  de- 
fendant sued  for  damages  by  a  dozen  differ- 
ent plaintiffs,  who  have  no  community  of 
interest  or  tie  or  connection  between  them 
except  that  each  suffered  by  the  same  act, 
may  bring  them  all  before  a  court  of  chancery 
in  one  suit,  and  deny  them  their  right  to 
prosecute  their  actions  separately  at  Taw  as 
negun  by  them.  It  has  never  been  done. 
There  is  no  precedent  for  it,  and,  while  this 
is  not  conclusive  against  it,  it  is  significant 
and  suggestive.  If  it  is  true,  as  stated  by 
Pomeroy  and  some  quoting  him,  that  mere 
community  of  interest  in  matters  of  law  and 
fact  makes  it  admissible  tb  bring  all  into 
one  suit  in  chancery  in  order  to  avoid  mul- 
tiplicity of  suits,  all  sorts  of  cases  must  be 
subject  to  the  principle;  any  limitations 
would  be  purely  arbitrary.  It  must  be  of 
universal  application,  and  strange  results 
might  flow  irom  its  adoption.  The  wrecking 
of  a  railroad  train  might  give  rise  to  a  hun- 
dred actions  for  damages  instituted  in  a  dozen 
different  counties,  under  our  law  as  to  venue 
of  suits  against  railroad  companies,  In  some 
of  which  executors  or  administrators  or  par- 
ent and  children  might  sue  for  the  death  of 
a  passenger,  and  in  others  claims  would  be 
for  divers  injuries.  If  Pomeroy 's  test  be 
maintainable,  all  of  these  numerous  plain- 
tiffs, having  a  community  of  interest  in  the 
questions  of  law  and  fact,  claiming  because 
of  the  same  occurrence,  depending  on  the 
very  same  evidence,  and  seeking  the  same 
kind  of  relief,  (damages,)  could  be  brought 
before  a  chancery  court  in  one  suit  to  avoid 
multiplicity  of  suits.  But  we  forbear. 
Surely  the  learned  author  would  shrink  from 
the  contemplation  of  such  a  spectacle;  bat 
his  doctrine  leads  to  it,  and  makes  it  pos- 
sible. The  learned  counsel  for  the  appellee 
here  felt  the  difficulty  of  the  possible  result 
of  the  doctrine  contended  for,  and  sought  to 
limit  its  application  to  controversies  about 
property,  excluding  those  for  injuries  to  be 
redressed  by  the  estimation  of  juries ;  but, 
as  we  have  said,  any  such  restriction  is 
arbitrary  and  inadmissible.  If  preventing 
multiplicity  of  suits  is  such  a  good  thing 
as  to  justify  bringing  into  one  suit  all  who 
are  interested  in  the  same  questions  of  law 
and  fact,  it  is  needful  that  the  benefits  shall 
be  extended  to  all  cases  where  it  can  be  ap- 
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plied,    and  not  restricted  in  its  beneficent 
operations.     It  should  have  full  sway  in  all 
classes  of  cases.     The  sole  object,  we  are 
told,  of  the  doctrine,  is  to  prevent  multi- 
plicity of  suits  by  uniting  all  who  have  a 
common  interest  in  the  same  questions  in  one 
suit,  and  it  is  quite  as  important  to  effect 
this  in  one  class  of  cases  as  another ;  and,  as 
actions  against  railroad  companies  are  quite 
numerous  these  days,  it  is  of  especial  con- 
cern to  prevent  multiplicity  in  this  class  of 
cases.      Therefore,  if  the  doctrine  advanced 
were  sound,  it  would  have  to  be  applied 
wherever  the  conditions  prescribed  existed, — 
that  is,  wherever  many  are  interested  in  the 
same  questions  of  fact  and  law.     The  case 
of  Saratoga  County  Suprs,  v.  JDdyoe,  77  N.  Y. 
219,  contains  a  good  illustration  of  what  we 
have  said.      In  that  case  the  suit  against 
numerous  parties  was  maintained  because  it 
combined  elements  of  jurisdiction  in  each 
of  the  cases  of  interpleader,  bill  of  peace, 
and  cancellation  of  written  instruments.    The 
recovery  of  damages  for  a  tort  or  breach  of 
contract  does  not  pertain  to  courts  of  chan- 
cery, which  decree  damages  only  in  a  very 
limited  class  of  cases  or  under  peculiar  cir- 
cumstances or  as  an  Incident  to  some  other 
relief.     1  Pom.  Eq.  Jur.  §  112 ;  2  Story,  Eq. 
Jur.  §  799.    Even  this  learned  author,  (Pom- 
eroy,)  does  not  say  that  the  existence  of  nu- 
merous suits  for  damages  by  a  tort  or  breach 
of  contract,  where  each  case  depends  on  the 
same  questions  of  fact  and  law,  may  be  drawn 
into  chancery  in  one  suit,   and  no  case  has 
been  found  to  warrant  it.    Every  case  cited 
by  Pomeroy  and  by  the  learned  and  diligent 
counsel  in  this  case  has  been  examined,  and 
may  be  disposed  of  on  some  other  principle 
acted  on  by  courts  of  chancery  than  that  con- 
tended for,  and  necessary  to  sustain  the  bill 
in  this  case.    Every  case  is  resolvable  on  some 
well-recognized   principle  of    equity   mo- 
cedure,  and  not  one  sustains  the  bill.    The 
cases  repudiating  the  doctrine  contended  for 
are  numerous.     We  do  not  cite  them,  for  it 
is  unnecessary,  in  view  of  the  fact  that  not 
a  case  has  been  found  in  England  or  Amer- 
ica to  sustain  the  bill.     No  question  as  to 
mist-ake  or  jurisdiction   between  courts  of 
law  and  chancery,  within  the  contemplation 
of  section  147  of  our  Constitution,  arises  in 
this  case;  for  if  we  had  onl^r  one  forum, 
armed  with  full  power  to  administer  all  re- 
medial justice,  joinder  of  these  parties  in  one 
action  would  not  be  admissible.    Bliss,  Code 
PI.     This  author  says,  (sec.  76:)   "Two  or 
more  owners  of  mills  propelled  by  water  are 
interested  in  preventing  an  obstruction  above 
that  shall  interfere  with  the  down  flow  of  the 
water,  and  may  unite  to  restrain  it  or  abate 
it  as  a  nuisance ;  but  they  cannot  hence  unite 
in  an  action  for  damages,  for,  as  to  the  in- 
jury suffered,  there  is  no  community  of  in- 
terest.    There  is  no  more  a  common  interest 
than  though  a  carrier  had  at  one  time  care- 
lessly destroyed  property  belonging  to  dif- 
ferent persons,  or  the  lives  of  different  pas- 
sengers,''—thus  putting  the  very  case  we 
have. 

The  Supreme  Court  of  California  has  cited 
with  approval  this  very  section.  We  that 
confront  Pomeroy  witn  an  equally  Intel- 
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ligent  author,  and  a  decision  by  the  supreme 
court  of  his  own  state,  at  war  with  his  views 
on  this  subject,  if,  indeed,  it  is  true  that  he 
would  uphold  this  bill,  which  we  do  not  be- 
lieve. We  have  written  so  much  to  combat 
«rror  supported  by  a  distinguished  author, 


and  which  has  had  a  misleading  influence 
which  should  be  counteracted  before  further 
injury  results  from  it,  as  far  as  in  our  power 
to  do  it. 
Beversed,  and  ir^unction  dissolved. 
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8.  Preston  JOKES,  Appt,, 

V. 

John  ROWBOTHAM  et  ah 
(47  N.  J.  Bq.  387,  48  N.  J.  Bq.  8U.) 

^1.  Several  owners  of  dlstinet  tene- 
ments may  Join  in  a  snit  to  restrain  a 
niiisancet  or  other  grievaooe,  which  is  common 
to  all  of  them,  affecting  each  In  a  similar  way,  but 
may  not  so  Join  when  the  object  of  the  suit  is  to 
restrain  that  which  does  a  distinct  and  special 
injury  to  each  of  their  properties. 

H.  A  nnisanoe  is  eommon  to  several 
complainants  when  it  affects  all  of 
them,  not  precisely  at  the  same  Instant,  and  in 
the  same  degree,  but  at  the  same  period  of  time, 
and  in  a  similar  way,  so  that  the  same  relief  may 
be  bad  in  the  suit,  whether  there  be  one,  two,  or 
a  dozen  plaintiffs. 

(March  Term,  18QL) 

APPEAL  by  defendant  from  a  decree  of  the 
chancery  court  overruling  a  demurrer  to 
the  complaint  in  a  suit  to  enjoin  the  maint&- 
oanoe  of  a  private  asylum  for  the  insane  in  such 
e  manner  as  to  constitute  a  nuisance.  Aprmed, 
The  facts  are  sufficiently  stated  in  the  cfaan- 
^Ilor's  opinion,  which  was  as  follows: 

McOiUf  Oh,^  delivered  the  following 
opinion : 

The  bill  is  filed  b^  two  gentlemen  who 
live  in  separate  dwellings,  each  of  which  is 
«  few  hundred  feet  from  a  private  insane 
i»ylum,  which  has  lately  been  established, 
and  is  maintained  by  the  defendant  in  three 
detached  buildings.  It  alleges  that  each  of 
the  buildinflTS,  used  for  asylum  purposes, 
was  originally  a  private  dwelling ;  that  the 
grounds  about  the  buildings  are  not  guarded 
by  suitable  fences  or  walls  to  prevent  the 
cscaoe  of  insane  patients ;  that  a  large  number 
of  insane  persons,  many  of  whom  are  violent, 
■are  habitually  kept  in  the  asylum ;  Uiat  num- 
bers of  them  are  allowed  to  roam  about  the 
asylum  lawns,  and  in  the  public  highways 
of  the  neighborhood,  either  unattended  or 
inefficiently  attended ;  that  patients  have  been 
«uffered  to  escape  from  the  asylum  not  only 
in  the  day,  but  also  at  night,  and  wander 
about  the  neighborhood ;  that  fights  between 
patients  and  tneir  attendants  frequently  take 
place  upon  the  asylum  lawns,  and  in  the 
:ad joining  public  highways,  in  which  "ter- 
rible" language  is  used ;  that  insane  patients 
are  permitted  to  make  indecent  exposure  of 

^eadnotes  by  McGxll,  Gu 
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their  persons  on  the  asylum  lawns,  at  the 
fences  about  them,  and  at  the  windows  of 
the  asylum  buildings,  and  to  use  offensive 
and  indecent  language ;  that  frequently  vio- 
lent female  patients  scream  for  hours  at  a 
time,  both  in  the  day  and  night,  at  the  top 
of  their  voices,  so  that  they  can  be  heard  for 
a  distance  of  a  half  mile  from  the  asylum 
and  that  these  yells  are  of  a  most  distressing 
character,  as  if  the  patients  were  in  great 
terror,  or  in  bodily  pain;  and  that  insane 
patients,  suffered  to  become  intoxicated, 
roam  about,  attempt  to  enter  the  houses  of 
the  complainants,  and  thus  keep  their  fami- 
lies in  terror.  The  bill  exhibits  that  all  in- 
decent exposures  cannot  be  seen,  and  that  all 
indecent  language  cannot  be  heard,  at  the 
same  time,  at  the  houses  of  both  the  com- 
plainants; but  that,  in  habitual  occurrence, 
thereby,  at  one  time  one  complainant  Is  an- 
noyed at  his  house,  and  at  another  time  the 
other  complainant  is  annoyed  at  his  house, 
and  thus  discomfort  is  produced  to  both. 
Also,  that  while  all  fences  surrounding  the 
asvlum  buildings  are  insecure,  the  fence 
which  separates  those  buildings  from  Mr. 
Rowbotham*s  house  is  particularly  insecure. 
The  defendant  demurs  to  the  bill  because  he 
complains  that  it  docs  not  exhibit  a  common 
nuisance  to  both  complainants,  which  affects 
each  of  them  in  a  similar  manner,  but,  on  the 
contrary,  distinct  nuisances  to  each  of  the 
complainants,  affecting  each  of  them  in  a 
different  way,  and  that  therefore  the  com- 
plainants have  improperly  Joined  in  the  ac- 
tion. 

Courts  of  equity  have  always  exercised  as 
sound  discretion  in  determining  whether  par- 
ties are  properly  joined  in  a  suit.  Their 
object  has  been  to  adopt  a  course  which  will 
best  promote  the  due  administration  of  jus- 
tice without  multiplying  unnecessary  litiga- 
tion on  the  one  hand,  or  drawing  suitors  into 
needless  and  oppressive  expenses,  and  con- 
fusing the  courts  with  many  issues,  on  the 
other.  In  pursuit  of  this  object  it  may  be 
said  that  it  is  the  established  rule  in  this 
state  that  several  owners  of  distinct  tene- 
ments may  join  in  a  suit  to  restrain  a  nuis- 
ance, or  other  grievance,  which  is  common 
to  all  of  them,  affecting  each  in  a  similar 
way,  but  may  not  so  join  when  the  object 
of  the  suit  is  to  restrain  that  which  does  a 
distinct  and  special  injury  to  each  of  their 
properties.  Instances  of  the  latter  class  are 
found  in  the  cases  of  MarselU  v.  Morris  Canal 
ik  Bkg.  €h.,  IN.  J.  Eq.  81,  where  the  bill 
was  filed  by  thirty-eight  complainants,  for 
themselves  and  all  others  who  should  come 
in  and  contribute,  to  restrain  a  canal  com- 
pany from  using  and  occupying,  with  its 
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cunal,  dlstf^ct  parcels  of  land,  severally 
owned  by  tlie  different  defendants,  until 
compensation  should  be  made  therefor;  and 
HincliTnan  v.  Pater^an  Horse  B.  Oa,,  17. N. 
J.  Eq.  75,  86  Am.  Dec.  252,  where  several 
owners  of  distinct  lots  of  land  fronting  upon 
a  street  in  a  city  united  in  a  bill  to  restrain 
the  construction  of  a  horse  railroad  upon  that 
street ;  and  Morris  db  E.  R.  €h,  v.  Prudden, 
20  N.  J.  Eq.  531,  where  the  several  owners 
of  separate  parcels  of  land  joined  as  relators 
in  an  information  by  the  attornev-general, 
which  sought  to  restrain  a  railroad  company 
from  laying  an  additional  track  in  a  high- 
•  way ;  and  Domdson  v.  Itham,  9  N.  J.  Eq. 
186,  and  Bemarest  v.  Eardham,  84  N.  J.  Eq. 
469,  in  both  of  which  relief  from  a  special 
injury  to  one  complainant  was  sought  by 
the  same  bill,  In  which  relief  was  sought 
from  an  injury  common  to  all.  Examples 
of  the  former  class  are  ^iven  in  the  last  two 
of  these  cases.  In  Davidson  v.  Isham,  Chan- 
eellor  Williamson  said  :  **  Several  complain- 
ants have  united  in  this  bill.  To  this  there 
is  no  objection,  if  the  nuisance  is  common  to 
all.  For  instance,  if  it  is  the  noxious  fumes 
and  smoke  proceeding  from  the  manufactory 
which  are  the  occasion  of  the  grievance,  this 
grievance  is  a  common  one. "  And  in  Dem- 
arest  v.  Sdrdman,  Viee- Chancellor  Van  Fleet 
said:  ''Several  persons  may  loin  in  a  suit 
to  restrain  a  nuisance  which  is  common  to 
all  and  affects  each  in  the  same  way.  For 
example,  if  a  slaughter-house  is  erected  in 
a  popular  part  of  the  town,  and  the  offensive 
and  deleterious  odors  there  generated  are  al- 
lowed to  diffuse  themselves  throughout  the 
neighborhood,  all  injuriously  affected  bv 
them  may  join  In  the  same  suit ;  for,  in  such 
a  case,  the  injury  is  a  common  one,  and  the 
object  would  be  to  give  protection  to  each 
suitor  in  the  enjoyment  of  a  common  right." 
The  language  used  in  the  opinion  of  tiie  court 
of  errors  and  appeals  in  Morris  A  E,  B.  Oo. 
V.  Prudden,  supra,  at  the  March  term,  1869, 
of  that  court,  appears  to  have  created  some 
doubt  as  to  Uie  riffht  of  several  persons,  in- 
juriously affected  in  the  same  way  by  a 
grievance  common,  to  unite  in  a  bill  for  re- 
lief ;  and  in  consequence,  on  the  8th  day  of 
May,  in  that  year.  Chancellor  Zabriskie  pro- 
mulgated a  rule  of  this  court  in  the  follow- 
ing language:  ''Any  number  of  persons, 
severally  owning  or  possessing  distinct  ten- 
ements injuriously  affected  by  a  common 
nuisance,  or  other  common  grievance,  may 
join  in  a  bill  for  injunction  or  relief:  pro- 
vided, that  it  shall  be  in  the  discretion  of 
the  chancellor  to  strike  out  of  the  bill  any 
of  such  complainants,  when,  in  his  opinion, 
the  justice  of  the  case,  or  convenience  of 
proceeding,  shall  require  it.**  Appendix  to 
23  N.  J.  £q.  Upon  examining  the  language 
of  the  opinion  last  referred  to,  1  fail  to  per- 
ceive that  there  was  necessity  for  this  rule; 
but,  however  that  may  be,  the  rule  exists 
in  recoffuition  of  an  established  principle. 
The  leading  American  case  supporting  this 
principle  is  Murray  v.  5ay,  1  Barb.  Ch.  59, 
6  L.  ed.  299,  decided  by  Chancellor  Walworth 
in  1845.  The  defendant's  insistment,  under 
his  demurrer,  is  that  the  bill  unites  special 
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grievances  to  Mr.  Rowbotham,  by  reasoo 
of  indecent  exposures  to  his  household, 
which  were  not  visible  from  the  house  of  Mr. 
Robbins,  and  by  reason  of  the  special  danger 
from  roaming  lunatics  that  he  experienced 
because  of  his  specially  insecure  fence,  with 
those  matters  which  were  common  to  both 
complainants  in  that  they  affected  them  both 
at  the  same  time.  It  is  to  be  remembered 
that  the  bill  alleges  that  each  complainant 
suffers  from  similar,  though  perhaps  not  the 
same,  exposures;  and  that  each  apprehenda 
danger  because  of  insufficient  fences,  though 
the  fence  of  Mr.  Rowbotham  is  lower,  and 
the  danger  to  him  is,  perhaps,  greater.  The 
difference  in  the  annoyance,  to  the  several 
complainants,  from  the  indecent  exposures, 
is  only  in  instants  of  time,  within  one  gen- 
eral period,  and,  from  the  insecurily  of  the 
fences,  is  only  in  degree.  Each  complainant 
suffers  similar  annoyance  in  a  similar  manner 
from  both  these  causes.  The  repeated  and 
habitual  occurrence  of  the  exposures,  first  Id 
one  place  and  then  in  another,  continually 
shocking  and  creating  annoying  apprehen- 
sion, and  not  the  isolated  instances  of  ex- 
posure, make  the  nuisance  complained  of. 
If  it  were  otherwise  it  might,  by  parity  of 
reasoning,  be  said  that  an  obnoxious  slaugh- 
ter-house or  factory  does  not  create  a  com- 
mon nuisance  to  inhabitants  of  surrounding 
property,  because  at  one  time  the  wind  blows 
the  deleterious  odors  and  fumes  in  one  way, 
and  at  another  time  blows  them  in  an  op- 
posite direction ;  or  because  the  smells  which 
were  blown  to  the  north  yesterday  are  not 
the  identical  smells  that  are  blown  to  the 
south  today ;  or  because  distances,  the  atmos- 
pheric changes,  or  some  structural  conditions 
of  buildings,  cause  degrees  of  pungency  in 
which  the  offensive  odors  or  fumes,  from 
time  to  time,  reach  tlie  several  complainants. 
The  meaning  of  the  rule,  so  far  as  it  permits 
several  to  join  as  complainants,  is  that  all 
the  grievances  complained  of  shall  affect  all 
the  complainants,  not  precisely  at  the  same 
instant,  and  in  the  same  degree,  but  in  the 
same  general  period  of  time,  and  in  a  simi- 
lar way,  so  that  the  same  relief  may  be  had 
in  the  single  suit,  whether  there  be  one,  two, 
or  a  dozen  plaintiffs.  I  think  that  the  com- 
plainants are  properly  joined  in  the  bill  be- 
fore me,  and  I  will,  therefore,  overrule  the 
demurrer,  with  coats. 

Messrs,  Lindlejr  M.  Garrison  and  S.  H* 
Grey»  for  appellant: 

The  court  will  not  permit  several  plaintiffs 
to  demand,  by  one  bill,  several  matters  per- 
fectly distinct  and  unconnected  against  one 
defendant. 

Marsdis  v.  Morris  Canal  dbBkg,  Oo,  1  N.  J. 
Eq.  81. 

There  is  no  kind  of  privity  between  these 
complainants. 

The  utmost  that  can  be  said  is,  that  the  de- 
fendant stands  in  the  same  relative  position  to 
all  these  complaints.  There  is  no  common  in- 
terest in  them  all,  ceotering  in  the  point  in 
issue  in  the  cause,  which  is  the  rule  m  Ward 
V.  Northumberland,  2  Anst.  469,  nor  is  there 
any  general  right  claimed  by  the  bill,  covering 
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the  whole  esse,  which  is  the  principle  adopted 
by  Lord  Redesdale,  in  Whaley  t.  Davstm,  2 
6ch.  &  Lef.  867. 

Datddson  y.  Isham,  9  N.  J.  Eg.  186;  Marri$ 
^B,R  Co.  y.  Prudden,  20  N.  J.  Eq.  681. 

The  rule  appearing  in  the  appendix  to  22  N. 
J.  Eq.  was  not  intended,  and  does  not  work 
any  cnanee  in  the  law  upon  this  sublect  as  it 
existed  prior  to  that  time  and  still  exists. 

Demareat  y.  Eardham,  84  N.  J.  Eq.  469. 

Beyeral  occupiers  of  houses  in  town  cannot 


sue  as  complainants  to  restrain  the  erection  of 
a  steam  engine  which  would  he  a  nuisance  to 
each. 

Hudttm  y.  MaddUon,  12  Sim.  416. 

Metsn.  Edward  Dudley  and  Oeori^ 
M.  Robeson  for  appellees. 

Per  Curiam: 

Decree  afirmed  for  the  reasons  giyen  by  the 
chancellor. 
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Wonreetdeace  la  the  state  tat  the  pnr- 
poee  of  aa  attachment  does  not  eidst 


in  the  case  of  railroad  oontraetors  In  the  state 
who  Intend  to  remain  therein  permanently  and 
who  haye  entered  into  a  bindinir  contract  which 
will  take  nearly  a  year,  it  not  longer,  to  com- 
plete. • 

(Deoember  80,  1880L> 

APPEALS  hy  defendants  from  judgments  of 
the  Common  Pleas  Circuit  6oun  for 
Marlboro  County  refusing  to  quash  certain  at- 
tachments which  had  been  feyied  upon  de- 
fendants' property.    Revereed, 

After  the  attachmenis  had  been  leyied  de- 
fendants moyed  for  an  order  to  yacate  and  dis- 


Sosm^—Whal  i»  wmrtiMLmoe  for  0ks  pwrpcm  of 

Am  U^pratraetedabaenee  from  the  state. 

Long  continued  absence  from  the  state  will  or- 
dtsailly  ooDstitatenonresidence,  notwithstanding 
declarations  of  Intention  to  return.  The  time  of 
absence,  the  uncertainty  of  the  time  of  the  return, 
the  manner  of  the  going,  the  condition  of  the  buai- 
D08S  and  domestio  afllairs,  the  inability  to  serve  pro- 
cess,—all  largely  enter  into  the  determination  of 
the  question.  Bberly  y.  Bowland,  1  Pearson,  812; 
Nailor  y.  Trench,  A  Yeates,  241;  Alston  y.  New- 
comer, 42  MtSB.  188;  Oaldwell  y.  Barclay,  1  U.  a  1 
DalL  80e.  1 L.  ed.  148;  Wood  y.  Hamilton,  14  Daly, 
41;  Lawaon  y.  Adlard  (Minn.)  Hay  28,  1801;  Wheeler 
y.  Cobb,  T6  N.  G.  21;  i26  Thompson,  1  Wend.  48; 
Leathers  y.  Gannon,  27  La.  Ann.  522;  McOoUem  y. 
White,  28  Ind.  48;  Haokettsburg  Bank  y.  MitoheU, 
88  N.  J .  L.  5 16;  Burrill  y .  Jewett,  2  Bobt.  701;  Haggart 
y.  Morgan,  4  Bandf.  196,  6  N.  Y.  422,  86  Am.  Deo. 
860. 

Am  to  dbeenee  on  aeeount  of  war. 

Absence  on  account  of  the  war  will  not  justify  an 
attachment  for  nonresldence,  where  no  domicil 
was  established  and  an  intention  to  return  existed. 
Clark  y.  Pratt,  19  La.  Ann.  102;  Haynee  y.  Powell,  1 
Lea,  847. 

While,  to  the  contrary,  it  was  held  in  Maryland  a 
party  leaylng  the  state  and  Joining  the  confeder- 
ate  army  is  not  a  resident  of  the  stata  Dorsey  y. 
Kyle,  80  Md.  612;  Dorsey  y.  Doraey,  80  Md.  682,96 
Am.  888. 

Am  to  absenes  on  cuseofiiit  of  wfibra/ct  loorfc  on 
roaroodiL 

A  party  baying  a  domicil  in  another  state  who  has 
a  contract  to  construct  work  on  a  railroad  in  the 
state,  who  rents  out  his  bouse  in  the  other  state,  re- 
moves his  family  where  he  Is  at  work  and  keeps 
house  there,  cannot  be  said  to  be  a  nonresident  of 
the  state  where  he  is  at  work  before  the  work  is 
finished.  Long  y.  Byan,  80  Oratt.  718. 
19  U  R.  A. 


On  the  other  hand,  a  party  residing  on  a  farm, 
who  lets  it  out,  reserving  a  room,  and  takes  bis 
family  to  another  state  to  work  on  a  railroad  con- 
tract, and  votes  there.  Is  a  nonresident,  notwith* 
standing  his  testimony  that  his  intention  is  never 
to  change  his  residence.  Wolf  v.  McOavock,  28 
Wis.  616. 

Where  the  defendant  was  absent  four  months  in 
ChiU buildings  ralhroad,  it  was  held  that  a  setUed 
abode  for  the  time  being  in  another  state  for  busi- 
ness or  pleasure  renders  him  a  nonresident,  even 
if  he  intended  to  return.  Hanson  y.  Graham,  88 
OaL83L 

Absence  from  the  state  for  four  or  five  years  aa  a 
railroad  contractor  Is  equivalent  to  ^*was  not  a 
dtizen  of  the  state  and  not  residing  therein." 
Bvidenoe  of  Intention  to  return,  but  Indeflnite  as 
to  time,  is  inoumpetent.  Risewick  v.  Davis,  10  Md. 
82. 

But  where  the  defendant  was  detained  in  Mexico 
by  lawsuits  instigated  by  plain tiif  he  is  not  a  non- 
resident.   Bruuded  v.  Del  Hoyo ,  20  N.  J.  L.  818. 

And  absence  from  state  by  a  railroad  contractor 
on  work,  leaving  his  family  in  the  state,  will  not 
render  him  a  nonresidenU  Fuller  v.  Bryan,  20  Pa. 
144. 

Am  to  temporary  dbfenee  from  the  etaU, 

A  party  having  acquired  a  reeidenoe,  does  not 
become  a  nonresident  by  temporary  absence  from 
the  state,  either  on  business  or  pleasure  where  he 
intends  to  return  within  a  reasooable  time.  Potter 
y.  Sanborn,  48  Conn.  452;  Hu  rlburt  v.  Seeley,  11  flow. 
Pr.  607, 2  Abb.  Pr.  138;  Mandel  v.  Peet.  18  Ark.  286; 
Krone  v.  Cooper,  48  Ark.  647;  Keller  y.  Garr,  40 
Minn.  428;  Watson  v.  Pierpont,  7  Mart.  (La.)  418; 
Chariton  County  v.  Moberly,  60  Mo.  238;  Clark  v. 
Likens,  26  N.  J.  L.  207:  Donnell  v.  Dunn,  28  N.  J.  L. 
168;  Cooper  v.  Smith,  8  Wis.  858. 

This  rule  applies  to  an  olfloer  in  the  English  army 
who  had  registered  on  ship  and  at  hotel  as  of 
**London,^*  where  be  had  leased  an  academy  of 
music  in  the  state  for  years  and  his  travel  abroad 
was  for  the  purposes  of  his  opera  house  and  he  had 


See  also  25  L.  R.  A.  649;  32  L.  R.    A. 
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charge  them  ^jk>d  grounds  set  out  in  the 
opinion,  and  in  sudport  of  the  motion  filed 
scvaral  affidavits.  Frank  Williams,  one  of  the 
defendants,  set  out  in  his  affidavit  that  defend- 
ants had  a  contract  to  do  certain  work  on  the 
Central  Carolina  Land  &  Improvement  Com- 
pany, and  that  they  had  contracted  with  plain- 
tiffs to  furnish  certain  material  for  the  work 
and  continued  that: 

"Defendant  came  into  this  state  about  last 
May  with  the  intention  of  remaining  at  least  a 
year  and  for  further  time  indeflnitelv,  that 
they  have  both  resided  here  continuously  ever 
since;  that  they  have  no  home  if  not  in  South 
Carolina;  that  last  June  they  entered  into  the 
agreement  aforesaid,  with  the  Central  Land  & 
Improvement  Company  to  do  certain  work  for 
that  Company  entirely  within  the  state  of 
South  Carolina  and  which  it  would  take  a  con- 
siderable period  of  time  to  complete;  that 
thereafter  they  entered  into  the  agreement 
aforesifid,  with  N.  C.  Munroe,  to  purchase 
from  him,  from  time  to  time  during  several 
months,  large  quantities  of  timber;  that  they 
have  been  at  all  times  during  their  residence 
in  this  state  under  the  jurisdiction  of  the  courts 
of  this  state  and  within  reach  of  tlieir  process. 
That  their  place  of  abode  has  been  at  all  times 
well  known  to  plaintiffs;  that  deponent  told 
Mrs.  McCumber  that  he  would  remain  in  this 
state,  and  declared  bis  intention  of  remaining 
permanently  here  to  W.T.  Reynolds  and  others, 
some  of  whose  affidavits  he  had  been  able  to 
procure.  That  after  coming  here  he  became 
much  pleased  with  the  country  and  desired  to 
make  it  his  permanent  home  and  such  ia  his 


desire  and  intention  and  baa  been  for  several 
months  past.  That  as  a  matter  of  fact  it  is  the 
Intention  of  this  deponent  and  his  partner  to 
make  South  Carolina  their  permanent  home 
and  was  such  before  the  attachment  was  is- 
sued. That  the  aggregate  value  of  the  con-  . 
tract  with  the  said  Central  Carolina  Land  <ft 
Improvement  Company  is  upwards  of  $80,000. 
Deponent  was  born  and  brought  up  in  Buck- 
ingham, Ya.  In  1859  he  left  there  and  went 
to  Kanawha  valley,  now  West  Virginia;  and  re- 
turned thence  in  1860  to  his  former  home  and 
went  thence  into  the  army  of  northern  Virgin- 
ia. In  1865  bje  returned  to  the  Kanawha  val- 
ley and  engaged  in  business  on  Coal  river, 
superintending  the  building  of  locks  and  dams, 
fie  worked  there  for  more  than  a  year  and  then 
went  into  the  saw-mill  business  at  St.  Albans 
at  the  mouth  of  Coal  river.  He  continued  in 
that  until  1879.  He  then  ensa^ed  for  the 
United  States  government  to  build  the  first 
movable  dams  that  were  ever  built  in  the 
United  States  on  the  French  plan,  and  also  to 
build  lock  gates  on  lock  No.  4  on  the  great 
Kanawha  river.  After  that  he  superintended 
for  a  short  while  the  building  of  lock  6.  Af- 
ter that  about  the  year  1881,  deponent  en ga^d 
to  the  government  to  superintend  the  buildiujg 
of  lock  gates  of  lock  8  on  the  same  river.  A^ 
ter  that  deponent  contracted  to  build  tresiles 
on  the  Ohio  Central  Railroad  as  it  was  then 
called,  between  Charleston  and  Point  Pleasant 
on  tbe  Kanawha  river.  From  there  deponent 
I  went  to  Davis  creek,  five  miles  below  Charles- 
ton to  superintend  the  building  of  trestles  for 
I  the  Blanck  Bond  Iron  &  Coal  Ca    After  that 


expressed  an  Intention  to  reside  in  the  state.  RIcetti 
V.  Mapleson,  2S  N.  Y.  Week.  Diff.  21A. 

Havinq  a  pUice  of  business  in  the  state. 

The  fact  that  a  man  has  a  place  of  business  In' the 
state  will  not  of  itself  oonsUtute  him  a  resident. 
In  these  oases  declarations  of  intent,  and  domloU 
of  family,  largrely  govern.  Lee  v.  Stanley,  9  How. 
Pr.  272;  Malone  v.  Lindley,  1  Phila.  192;  Greaton  v. 
Morgan.  8Abb.Pr.64;GoJBn  v.  Stltt,6  N.  Y.  Civ. 
Proc.  Rep.  261;  WeitJcamp  v.  Loehr,  21  Jones  A  8. 
79;  Murphy  v.  Baldwin,  41  How.  Pr.  270. 11  Abb.  Pr. 
N.  8.  407;  Ck>oke  v.  Appleton,  19  Jones  &  8.  629: 
Bat^he  v.  Lawrence,  17  How.  Pr.  K54;  Houghton  v. 
Ault,  16  How.  Pr.  77;  Bvans  Costume  Co.  v.  Pratt, 
22  N.  Y.  Supp.  74;  Breed  v.  Mitchell,  48  Ga.  638; 
Chase  v.  Ninth  Nat  Bank  of  New  York,  66  Pa.  866; 
Payne  v.  Taylor,  10  La.  Ann.  726;  Perrlne  v.  Bvans, 
86  N.  J.  L.  221;  Morgan  v.  Nunes,  64  Miss.  806;  Board- 
man  V.  Biokford,  8  A  Ik.  346;  Waiiaoe  v.  GasUe,  68 
N.  Y.  870. 

But  a  party  may  prove  that  there  is  a  plaoe  for 
service  of  process  upon  him,  and  if  so  he  will  not 
be  a  nonresident.    Bowers  v.  Boss,  66  Miss.  218. 

The  case  of  Egan  v.  Lumsden,  2  Disney,  (Ohio) 
168,  holds  that  where  a  party  transacted  business  In 
the  state  for  twenty  years  and  had  a  store  in  Cin- 
cinnati where  he  was  served  with  summons,  he 
was  a  resident,  notwithstanding  at  tbe  time  of  the 
attachment  he  was  lodging  temporarily  with  his 
sister's  family  in  Kentucky  but  came  over  to  his 
place  of  business  each  day. 

The  same  in  effect  was  held  in  Barry  v.  Bookover, 
6  Abb.  Pr.  874. 

And  the  case  of  Towner  \.  Cburoh,  2  Abb.  Pr. 
299,  held  that  where  a  party  having  a  fixed  business 
and  permanent  residence  in  the  state  moved  his 
family  to  another  state  but  continued  to  spend  all 
the  business  hours  of  the  business  days  of  the 
10  L.  R.  A. 


week  in  the  former  state  where  he  had  a  lodgiiw 
plaoe  and  room,  but  spent  Sandays  with  his 
family  in  another  state,  he  was  not  a  nonresident 
of  the  state  as  process  could  be  easily  served  upon 
him.  But  this  case  has  been  criticised  in  Hough- 
ton V.  Ault,  and  in  Wallace  v.  Castle,  supra. 

See  cases,  supixH-Absenoe  on  account  of  railroad 
contract. 

As  to  temporary  residence  in  the  state  fshere  ottocft- 
msnt  issues. 

A  temporary  resldenoe  in  the  state  where  attach- 
ment issues  will  not  constitute  a  debtor  a  resident, 
especially  where  tbe  family  reside  in  another  state, 
or  declaration  of  intention  to  reside  elsewhere,  or 
voting  in  another  state,  is  shown,  or  the  debt- 
or has  not  such  a  plaoe  of  abode  that  sommona 
could  be  served  upon  blm  in  the  state.  Baldwin  t. 
Flagg,  48  N.  J.  L.  496;  Boardman  v.  House,  18 
Wend.  612 ;  Loder  v.  Littlefield,  89  Mich.  612;  Greene 
V.  Beckwlth,  88  Mo.  884 ;  Stout  v.  Leonard,  8T  K« 
J.  L.  482,  reversing  Leonard  v.  Stouts  86  N.  J.  L. 
870;  Taylor  v.  Enox,  1  U.  &  1  DalL  168, 1 L.  ed.  80. 

And  he  has  been  held  to  be  a  nonresident  even  if 
summons  oouid  be  served  In  the  states  Qaebeo 
Bank  v.  Carroll  (S.  Dak.)  Dec.  IB,  IBUO;  GbalM  T. 
Wilson,  16  How.  Pr.  562,  8  Abb.  Pr.  78. 

But  if  a  man^s  family,  business,  means  and  prop- 
erty are  in  the  state  he  is  not  a  nonresident  al- 
though his  stay  may  be  indefinite.  Andrews  t. 
Mundy,  86  W.  Va.22. 

And  residence  long  enough  to  acquire  a  politi- 
cal domicil  is  not  necessary  to  prevent  attachment 
for  nonresidence.  Wesson  t.  Marshall,  18  La.  Ann. 
486;  Winter  Iron  Works  v.  Toy,  12  La.  Ann.  200; 
Lurty  V.  Bkilton,  19  La.  Ann.  186. 

Foreign  attachment  against  a  nonresident  can* 
not  be  Issued  while  he  is  aotoally  present  residing 
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depoDent  engaged  in  the  timber  business,  prin- 
cipally on  Kanawba  river.  It  was  there  that 
<leponent  first  met  and  engaged  the  services  of 
his  present  partner,  Turley,  either  in  1884  or 
1885.  From  there  deponent  went  back  to  su- 
perintend a  movable  dam  at  lock  6,  on  Kana- 
wha river,  and  thereafter  superintended  the 
putting  in  of  the  lock  gates  of  said  lock.  Tur- 
ley  was  in  his  employ  at  lock  6.  In  January, 
18iB7,  deponent  left  Kanawha  never  to  return 
to  that  place  as  a  home  or  residence,  and  went 
to  Shelby  county,  Ala.,  about  thirty  miles 
from  Birmingham.  He  there  engaged  in  a 
contract  to  build  trestles  on  the  Gtood  Water 
extension  of  the  Columbus  &  Western  Rail- 
road. In  this  contract  he  gave  Turley  a  third 
interest  and  took  him  in  as  a  partner.  He  has 
been  deponent's  partner  in  every  contract  he 
has  since  made.  Deponent  left  Turley  to  fin- 
ish that  contract  and  he  went  to  the  Mobile  & 
Birmingham  Railroad  and  took  a  similiar  con- 
tract there.  From  there  deponent  and  Turley, 
in  1889,  came  to  Henderson,  N.  C,  and  took 
«  contract  there  on  the  Durham  &  Northern 
Railroad.  From  there  he  and  Turley  went  to 
Fayetteville  and  took  a  contract  to  build  the 
trestle  on  the  Cape  Fear  <&  Y.  V.  Railroad, 
near  and  below  Fayetteville,  From  there  de- 
ponent came  with  Turley  to  South  Carolina  as 
above  stated.  South  Carolina  is  not  only  de- 
ponent's and  his  partner's  place  of  residence, 
it  is  their  home.  They  have  no  other,  and 
while  they  may  be  call^  by  business  interests 
elsewhere  in  the  future,  they  have  no  intention 
of  leaving  here  now.  They  propose  goinginto 
the  timber  business  on  the  Fee  Dee  when  their 


present  railroad  contract  is  completed.  They 
like  the  country  and  the  business  prospects  and 
intend  to  stay.  Deponent  and  his  partner  in- 
vested over  |B,000  in  the  contract  here  as  a 
cash  outl^  to  begin  with  and  they  have  a  large 
amount  of  money  at  stake  in  the  contract  and 
if  they  can  be   attached   in  this  way  their 

fTospects  for  the  future  are  gloomy,  indeed. 
t  will  necessarily  drive  them  out  of  busi- 
ness. They  have  never  before  been  attached 
or  given  any  trouble  in  their  business." 

T.  E.  Lupo  swore  that  he  heard  Williams 
say  in  November  that  be  had  engaged  an 
assistant  and  was  going  into  the  timber  busi- 
ness on  the  Pee  Dee  nver. 

W.  R.  Busbee  alleged  that  defendants  had 
been  living  in  the  state  ever  since  thev  began 
work  on  their  contract  and  that  Williams 
told  deponent  that  be  thought  he  would  go 
into  the  saw-mill  business  on  the  Pee  Dee, 
and  desired  to  employ  deponent. 

J.  W.  Reynolds  swore  that  Williams  con- 
tracted to  purchase  from  him  all  the  timber 
on  his  land  on  the  Pee  Dee  of  the  size  that 
was  wanted,  and  that  Williams  told  him  he 
was  going  into  the  timber  business  and  made 
the  contract  of  purchase  with  that  view. 

J.  E.  Campbell  swore  that  defendants  had 
been  residents  of  South  Carolina  ever  since  he 
knew  them. 

A.  F.  McCumber  swore  that  the  first  know- 
ledge he  had  of  defendants  was  last  July  in 
this  county;  that  they  had  been  building  the 
trestle  on  the  new  railroad  and  had  their  resi- 
dence in  this  state;  ever  since  he  knew  them 
they  lived  in  this  state,  and  from  the  declarar 


<D  the  state.  Bainbrldre  v.  Alderson,  2  Browne,  68; 
I^yle  V.  Foreman, lU.  8. 1  DalL 480, 1 L.  ed.  28& 

And  it  has  been  held  that  there  Is  no  distinotf  on 
between  a  temporary  and  a  permanent  residence, 
and  a  party  who  owns  a  summer  residence  wtiere 
a  summons  could  bo  served  Is  not  liable  to  attach- 
ment while  there  although  In  business  in  another 
«tate  where  be  has  a  house  rented  by  the  year. 
City  Bank  of  New  York  v.  Merrit,  IB  N.  J.  L. 
181. 

And  an  attachment  against  a  nonresident  firm 
cannot  be  maintained  where  one  of  the  members 
fesides  In  this  state  and  contracts  the  debt.  Mun- 
ffoe  V.  Frosb,  Z  La.  Ann.  962. 

But  where  a  partnership  business  is  being  car^ 
ried  on,  and  the  partners  managing  the  same  live 
In  another  state,  the  firm  will  be  held  nonresidents 
though  one  of  the  members  may  have  a  domicil  in 
the  state.   MoKinlay  v.  Fowler.  67  How  Pr.  888. 

Astomere preaenee  in  the  tiaU, 

A  nonresident  moving  through  a  county  is  Uable 
to  attachment  as  a  nonresident.  Johnson  v.  Low- 
ry,  47  Ga.  660, 16  Am.  Rep.  665. 

Temporary  presence  in  the  state  will  not  prevent 
«  foreign  attachment  against  a  nonresident.  Bur- 
•calow  y.  Trump,  1  Houst.  (DeD  863. 

Nonreeidence  is  not  avoided  by  presence  in  the 
€tate  at  the  time  of  the  attachment.  Bryand  v. 
Dnnseth,  1  Mart.  N.  8. 412;  Johnson  v.  Lowry,  auprci; 
Jackson  v.  Perry,  18  B.  Mon.  231. 

And  a  writ  of  attachment  Issued  in  Pennsylvania 
wQl  not  be  set  aaide  where  it  is  not  shown  that  the 
■defendant,  who  was  a  resident  of  New  Jersey, 
was  not  In  the  oounty  and  state  at  the  precise  time 
that  the  writ  issued  though  ho  may  have  been 
in  the  state  twice  on  that  day.  King  v.  Cooper,  2 
Miles,  ITtt. 
19  L.  R  A. 


Oomino  into  the  ttate  to  locatewhere  the  attachment 
issues, 

A  nonresident  coming  into  a  state  does  not  be- 
come a  resident  until  he  has  formed  an  intention  to 
locate  there.  Burrows  v.  Miller,  4  How.  Pr.  849; 
Re  Fitzgerald,  2  Cai.  818. 

Or  if  he  conceals  himself,  when  he  comes  so  as 
to  evade  the  service  of  process.  Shugart  v.  Orr,  5 
Yerg.  182. 

But  if  the  intention  to  abandon  the  former  resi- 
dence or  to  reside  in  the  state  permanently  exists 
he  will  not  be  a  nonresident   Swaney  v.  Hutchins, 

18  Neb.  266 ;  Knapp  v.  Gerson,  25  Fed.  Bep.  107  ; 
Brown  v.  Ashbough,  40  How.  Pr.  260;  Heidenbach 
V.  Bcbland,  10  How.  Pr.  477. 

And  a  party  owning  and  residing  on  a  farm  keep- 
ing bouse  and  voting  in  the  state  is  a  resident  of 
the  state,  although  during  that  time  he  has  a  wife 
residing  in  another  state  who  expected  to  Join  bim 
on  the  decease  of  her  mother  who  was  too  old  to 
be  removed.    WeUs  v.  People,  44  DL  40. 

But  nonresidents  cannot  defeat  an  attachment 
by  subsequently  becoming  residents.  Larimer  v. 
Kelley,  10  Kan.  298. 

Going  a/way  to  locate  Osewhers, 

Bemovai  from  the  state  with  the  intention  not  to 
return  constitutes  nonresidence.  This  is  often 
shown  by  declarations,  locating  one^s  family  else- 
where, by  votiug,  or  by  his  business  association. 
Smith  V.  Dalton,  1  Cin.  Sup.  Ct.  Bep.  160 ;  Reed  v. 
Ketch,  1  Phila.  106;  Bitter  v.  Phoenix  Mut.  L. 
Ins.  Co.  of  Hartford,  82  Kan.  604:  Adams  v.  Evans, 

19  Kan.  174:  Whitly  v.  Steakly,  8  Baxt.  8S8;  Frost 
V.  Brisbin,  19  Wend.  11,  82  Am.  Deo.  423 ;  Moore  v. 
Holt,10Gratt.284. 

An  aflSdavit  that  the  defendant  has  left  th&«tate 
with  the  intention  not  to  return  is  not  overcoma 
by  the  return  of  the  debtor,  where  the  evidence 
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tloDS  of  Williams  depoDenthas  regarded  their 
ioteDtioD  to  be  to  live  pennanenUy  in  Soatli 
Garolioa. 

W.  T.  ReyDolds  swore  that  in  September 
last  he  was  applied  to  by  Frank  Williams  to 
purchase  land  id  this  county  at  which  time 
he  told  deponent  that  he  was  thinking  of 
settling  permanently  here.  He  made  inqulir 
as  10  the  farming  ousiness  and  how  much 
profits  could  be  made  and  what  products  could 
be  raised  upon  same. 

In  opposition  to  the  above  evidence,  Neill 
C.  Munroe  swore  that  he  had  heard  Williams 
talk  of  his  past  life  and  knows  him  to  be  a 
contractor  goine  from  place  to  place  as  his 
business  caDs  him.    That  all  of  his  property 


consists  of  movables  connected  with  a  rail* 
road  contractor's  business  of  little  value  to 
anyone  else,  and  easily  transported  beyond 
the  limits  of  the  state.  That  deponent,  from 
his  frequent  talks  with  Williams,  is  convinced 
that  he  has  no  bona  fide  intention  of  settliug 
in  South  Carolina,  and  that  such  allegations 
are  made  for  the  purpose  of  vacating  the  at- 
tachment in  this  case  so  that  his  property  may 
be  placed  beyond  the  jurisdiction  of  this  court. 

Further  facts  appear  in  the  opinion. 

Jf«Mrs.  Nettles  A  Nettles,  for  appel- 
lants: 

The  question  of  domicil  Is  not  necessarily 
involved  in  this  case.  The  Attachment  Act 
allows  the  process  against  one  who  is  "not  a 


showed  intention  was  origlnaUy  not  to  return.  Si- 
mons V.  Jacobs,  15  La.  Ann.  425;  Beeves  v.  Comly, 
8Bob.(La.)S88. 

After  flling  an  affidavit  that  a  debtor  has  left  the 
state  with  a  view  not  to  return,  his  subeeqnent  re- 
turn will  not  alone  disprove  it.  althoufrh  other  evi- 
dence may.  Otfuct  v.  Bd wards,  9  Bob.  CLa.)  SO: 
New  Orleans  Oanal  ft  Bkg,  Oa  v.  Comly,  1  Bob. 
(La.)  £81. 

Id  Looisiaaa  the  attachment  issues  where  it  is 
shown  that  a  party  has  left  the  state  with  the  intenp 
tlon  not  to  return. 

And  the  abandonment  of  an  intention  to  leave 
the  state  before  the  attachment  issues  will  not  af- 
fect It,  unless  plaintiff  had  notice.  Beddy  v.  Beffo, 
88  Miss.  629. 

And  nonresidence  is  shown  where  the  debtor  de- 
clared his  intention  to  remove  from  this  state  to 
another,  invited  a  neighbor  to  accompany  him, 
and  left,  although  be  may  have  returned  in  a 
month  after  attachment  is  filed.  Farrow  v.  Bark- 
er, 8  B.  Hon.  817. 

On  the  question  of  removal  from  the  state  there 
Is  some  conflict  of  authorities,  some  cases  holding 
that  the  intention  must  also  exist  to  remain  away, 
or  that  another  place  of  abode  must  be  selected. 
Bo  It  was  held  that  a  debtor  does  not  become  a  non- 
resident by  leaving  his  residence  and  going  to  an- 
other state  to  obtain  a  new  one  until  he  has  ob- 
tained another  place  of  abode  with  intention  of  re- 
maining. Pfouts  V.  Comford,  86  Pa.  480;  Beed*8 
App.  71  Pa.  878. 

A  party  leaving  his  former  home  and  starting  for 
another  state  with  the  intention  of  becoming  a 
resident  of  the  other  state  does  not  become  a  non- 
resident until  he  gets  outside  of  the  state.  Ballinger 
V.  Lantier,  15  Kan.  806;  Degnan  v.  Wheeler,  2  Kott 
ft  McC.  828. 

But  in  Clark  v.  Ward,  US  Gratt.  440,  it  was  held 
that  a  person  leaving  his  place  of  residence  with 
the  avowed  purpose  of  leaving  the  state  is  a  non- 
resident before  he  gets  out  of  the  state,  where  he 
has  been  in  another  state  part  of  the  time  prior  to 
the  declarations,  and  part  of  the  time  in  that  state. 

And  an  abeentee  In  another  state  who  has  formed 
an  intention  to  remove  is  not  a  nonresident  until 
actual  change  of  domicil.  Smith  v.  Story,  1 H  umph. 
420. 

AbBConding  debtors. 

An  absconding  debtor  Is  not  nooessarlly  a  non- 
resident. Field  V.  Adreon,  7  Md.  200 ;  CroxaU  v. 
Hutchings.  12  N.  J.  L.  97 ;  Barnet's  Case,  1  U.  a  1 
DalL  153, 1  L.  ed.  77;  MoCauUey  v.  Shute,  5  Harr. 
(Del.)  20;  Kennedy  v.  BaUlie,  8Yeates,56;  Ship- 
man  V.  Woodbury.  2  Miles,  67. 

The  words  '*  not  a  resident  at  that  time  in  this 
state"  do  not  apply  to  a  defendant  who  Is  assisting  in 
packing  bis  goods  on  a  boat  preparatory  to  leaving 
for  another  state  and  who  had  given  up  the  keys 
oi  his  house  as  the  summons  could  have  been 
19  L.  R.  A. 


served  on  him  In  the  state.    Kugler  v.  Bhreve,  £8 
N.  J.  L.  120. 

FugUiioe$  frmn  justice. 

An  affidavit  showing  that  the  defendant  was 
oonvioted  of  obtaining  money  on  false  pretenses 
and  escaped  from  the  sheriff  and  absconded  and 
his  whereabouts  are  concealed  will  authorise  at- 
tachment on  the  ground  of  nonresidence.  New 
York  V.  Genet,  68  M.  Y.  646. 4  Hun,  407. 

So  a  party  leaving  the  United  States  to  escape 
punishment  for  crime  becomes  at  once  a  nonreei- 
dent.  Thames  ft  M.  Ins.  Go.  V.  Dimmlck,5rN.  Y. 
8.B.4L 

But  where  a  defendant  was  a  fugitive  from  jus- 
tice on  the  11th  of  the  month,  leaving  his  family 
and  making  no  provision  for  them,  and  an  attach- 
ment was  levied  on  the  15th  as  for  an  absconding 
debtor  and  one  issued  on  the  16th  as  for  a  nonresi- 
dent debtor,  it  was  held  that  he  could  not  at  that 
time  be  deemed  to  have  changed  his  residence  as 
it  was  shown  that  process  was  served  at  hisreai* 
denoe.   Starkev.  Scott,  78  ya.l8QL 

NonreHdence  generalty. 

That  the  defendant  was  a  resident  of  (3ie  state 
and  not  a  '^nonresident"  will  not  authorise  a  court 
of  equity  in  a  collateral  case  to  cancel  a  deed  made 
in  the  attachment  proceedings.  Weber  v.  Weit- 
Ung,18N.J.Bq.44L 

Besidence  in  another  state  with  the  intention  to 
make  it  a  home  constitutes  nonresidence^  Foster 
V.  Hall,  4  Humph.  846. 

An  affidavit  *^bat  the  defendant  is  not  an  inhab- 
itant of  this  state**  is  the  same  as  stating  he  is  a 
nonresident.    Wiltse  v.  Steams,  18  Iowa,  2A 

In  a  suit  to  subject  a  debt  due  by  absent  defend- 
ants to  an  equitable  daim,  a  man  may  be  a  ettisfen 
of  the  state  and  yet  a  nonresident,  and  he  may  be 
a  resident  and  yet  an  absent  defendant.  Curd  v. 
Letcher,  8  J.  J.  Marsh.  445u 

An  allegation  that  the  defendant  is  a  nonresldenfe 
is  sufficient  to  give  the  court  jurisdiction  in  a 
chancery  bill  under  a  statute  authorizing  attach- 
ments of  nonresident^s  land.  If  he  Is  present  in 
the  state  he  must  plead  that  fact^lts  efleot  is  not 
decided.    Clark  v.  Arnold,  9  Dana,  806. 

** Absence  from  the  state  four  months"  is  shown, 
although  after  leaving  home  a  casualty  delayed 
him  within  tbe  state  for  a  few  days  of  that  time 
after  he  hnd  left  home  intending  to  go  out  of  the 
state,  in  a  contest  over  various  attaching  creditors. 
Spalding  V.  Slmms,  4  Met.  <Ky.)  285u 

A  seizure  of  exempt  household  effects  under  exe- 
cution compelling  a  debtor  to  seek  refuge  with  a 
relative  in  an  adjoining  state  wlU  not  justify 
seizure  under  another  writ  of  attachment  on  the 
ground  that  defendant  is  a  nonresident.  Bricksoo 
V.  Drazkowski  (Mich J  Feb.  3, 1806.  L  T. 
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resideDt  of  the  state/'  and  tbe  only  qaeation 
liere  is,  Were  these  defeDdants  noDresidenta  in 
tbe  purview  of  the  attachmeDt  statute? 

Drake, .  Attechm.  ^  58 ;  Eel'er  v.  Carr,  40 
HioD.  428;  Frost  v.  Brisbin,  19  Wend.  11,  82 
Am.  Dec  425,  notep,  427. 

The  terms  •'domicil"  and  "residence"  have 
been  nearly  always  held  to  be  different,  within 
the  meaninfi;  of  the  statute  giving  a  remedy  by 
attachment  against  nonresidents. 

Ringgold  ▼.  Barley,  59  Am.  Dec.  note  p. 
112;  Alston  ▼.  Newcomer,  42  Miss.  187;  Bise- 
wick  V.  Davis,  19  Md.  82;  Bartlett  v.  Neto 
Torh,  5  Sandf.  44 ;  BurriU  v.  JeweU,  2  Robt. 
701.  Bee  D<yrsey  v.  EyU.  80  Md.  512,  96  Am. 
Dec.  620;  Boggart  ▼.  Morgan,  5  N.  T.  422,  55 
Am.  Dec.  852;  2  Eent^Com.  18th  ed.  note  p.  481. 

It  can  with  force  be  urged,  under  tbe  facts 
of  this  case,  that  defendants'  domicil  is  in  this 
state.  It  does  not  appear  that  Turley  has  a 
domicil  anywhere  else,  and  we  find  him  here. 
This  prima'facie  is  his  domicil. 

Bradley  v.  Lowry,  1  Bpeers,  £q.  16;  Bruce  v. 
Brvee,  2  Bos.  &  P.  280,  note;  Bempde  v.  John- 
stone, 8  Yes.  Jr.  200. 

Williams  abandoned  years  ago  his  home  in 
West  Yirffinia  and  has  avowed  his  intention 
of  making  South  Carolina  his  permanent  home. 

Bradley  v.  Lowry,  1  Speers,  £q.  1 ;  Stoiy, 
GoniL  L.  chap.  8,  §  46 ;  Stanley  v.  Bemes,  8 
Hajzg.  Eccl.  Kep.  873,  5  Eng.  Eccl.  Bep.  171. 

The  intention,  (the  quo  animo,  is  the  true 
basis  and  foundation  of  domicil. 

Outers,  0' Daniel,  1  Binn.  849,  noU. 

Williams  &  Turley  are  not  nonresidents  of 
Bouth  Carolina  in  the  sense  of  the  attachment 
statute. 

While  the  casual,  temporary  sojourn  of  a 
person  in  a  state,  whether  on  business  or 
pleasure,  does  not  make  him  a  resident  thereof 
within  the  meaning  of  attachment  laws,  on 
the  other  hand  it  is  not  essential  he  should  come 
into  a  state  with  the  intention  to  remain  per- 
manently to  constitute  him  a  resident. 

Sfwaney^.  HutcMns,  18  Neb.  266;  Brown  v. 
Ashbough,  40  How.  Pr.  260 ;  Beidenbaeh  v. 
Sehland,  10  How.  Pr.  477;  Knajm  v.  Oerson, 
25  Fed.  Bep.  197;  Re  Thompson,  1  Wend.  48; 
Bansony.  Graham,  7  L.  R.  A.  127, 82  CaL  681; 
Long  V.  B^an,  80  Gratt.  720;  Frost  v.  Brisbin, 
19  Wend.  11,  82  Am.  Dec.  428;  Garden  v. 
Carden,  107  N.  C.  214. 

Where  a  person  has  an  abode  in  a  state  and 
is  not  a  mere  sojourner,  and  Jurisdiction  of  the 
person  can  be  obtained  by  the  ordinary  process 
of  the  court,  the  remedy  by  attachment  is  not 
proper. 

Alter  T.  Oarr,  40  Minn.  428 ;  Banson  ▼. 
Oraham  and  Garden  v.  Garden,  suprn;  Bald- 
win V.  Flaag,  48  N.  J.  L.  495 ;  WnUfidd  v. 
Hovey,  80  S.  C.  119;  1  Am.  <&  Eng.  E^cyclop. 
Law,  898. 

On  the  hearing  of  a  motion  to  dissolve  an 
attachment  in  a  case  wherein  the  defendant 
has  filed  an  affidavit  denying  the  grounds  for 
attachment,  tbe  burden  of  the  proof  is  on  the 
plaintiff  who  procured  the  attachment  to  issue. 

Mitehdl  v.  Gamey,  41  Ean.  189:  McPike  v. 
AtwOl.  84  Kan.  142  ;  Becker  v.  Langford,  89 
Kan.  85;  Wyman^r.  Wilmarth  (8.  Dak.)  June 
«5,  1890 ;  Wichita  Wholesaie  Grocery  Go.  v. 
Records,  40  Kan.  158. 
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Messrs.  DodUy  A  Newton  also  for  ap- 
pellants. 

Messrs.  T.  W.  Boaehier  and  Townsend 
A  Meliaoria  for  respondents. 

MeGowaa* «/.,  delivered  the  opinion  of 
the  court : 

These  two  cases  were  writs  of  attachment 
and  heard  together.  They  were  issued  against 
the  property  of  the  defendants  as  nonresidents 
of  the  state.  The  property  was  seized  in  the 
counties  of  Marlboro  and  Darlin.^ton.  The 
following  is  the  affidavit  upon  which  the  first 
above  case  is  based : 

"The  state  of  South  Carolina,  county  of 
Marlboro.  Personal  ly  comes  before  me  Nei  1 1 
C.  Munroe,  who,  bem?  duly  sworn,  says 
that  the  defendants,  Williams  &  Turley,  are 
Justly  indebted  to  him,  the  plaintiff  above 
named,  in  the  sum  of  eightv-two  dollars 
and  eighty -two  cents   ($82.82)   for  lumber 


sold  and  delivered  to  said  defendants ;  that 
the  same  is  now  due,  and  no  part  thereof  has 
been  paid,  and  said  defendants  refuse  to  pay 
the  same ;  that  said  defendants  are  both  non- 
residents of  the  state,  but  are  here  only  tem- 
porarilv  working  on  the  Charleston,  Sumter 
&  Northern  Railroad,  the  said  Williams  be- 
ing a  resident  and  citizen  of  the  state  of 
Virginia,  and  the  said  Turley  beins;  a  res- 
ident and  citizen  of  the  state  of  North 
Carolina,  so  deponent  is  informed  and  be- 
lieves ;  but  that  said  defendants  own  property 
in  this  state,  to  wit,  a  lot  of  mules,  lumber, 
railroad  tools,  wagons,  monevs,  in  the  coun- 
ties of  Marlboro  and  Darlington,  all  of 
which  deponent  wishes  to  attach  as  security 
for  the  said  debt  now  due  said  plaintiff,  and 
to  this  end  has  issued  summons  in  the  above 
action ;  wherefore  deponent  craves  a  warrant 
of  attachment  for  the  purpose  of  attaciiinic 
said  property  to  secure  said  debt.  Sworn  to 
before  me  this  December  19,  1890.  C.  M. 
Weathersby,  Clerk.  [Signed]  N.  C.  Mun- 
roe." 

The  second  attachment  above  was  issued 
upon  an  affidavit  in  terms  identical  with  the 
foregoing,* except  that  it  alleged  that  the  de- 
fendants owed  plaintiff  the  sum  of  $578.62 
for  lumber  sold  and  delivered.  On  January 
15,  1891,  the  defendants  served  notice  of 
motions  to  vacate  the  attachments,  upon  a 
number  of  affidavits,  which  cannot  be  repro- 
duced here  on  account  of  their  great  leneth, 
but  they  are  all  printed  in  the  brief.  The 
following  grounds  were  taken  to  set  aside  the 
attachments:  (1)  Because  the  warrants  of 
attachment  are  not  countersi^^ned  by  the 
plaintiffs'  attorney  as  is  required  by  law ; 
(2)  because  the  sureties  on  the  attachment 
bonds  or  undertakings  in  both  cases  have  not 
Justified  as  required  by  law ;  (8)  because  the 
affidavits  on  which  said  attachments  were  is- 
sued have  not  been  filed  according  to  law ; 
(4)  because  in  the  case  of  Munroe  &  Everett 
Uiere  is  no  statement  of  the  individual  names 
of  the  plaintiffs  nor  allegation  of  partner- 
ship;  (5)  because  there  is  no  statement  in 
either  of  said  cases  showing  the  individual 
names  of  the  defendants,  and  no  allegation 
of  partnership  between  them ;  (6)  because  the 
defendants,  Williams  &  Turley,  are  not  nou* 
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residents  of  the  state  of  South  Carolina,  but 
reside  in  said  state,  and  are  not  subject  to 
attachment  as  nonresidents ;  (7)  because  there 
is  no  proof  of  the  execution  of  the  bonds  or 
undertakings  in  said  cases,  as  is  required  by 
law ;  (8)  because  the  claims  upon  which  the 
attachments  issued  are  not  sufficiently  stated 
in  the  affidavits  made  to  obtain  the  attach- 
ments ;  (9)  because  there  has  been  no  service 
of  summons,  nor  order  for  publication,  nor 
for  such  further  order  as  may  be  just,  and  for 
the  cost  of  this  motion.  The  motions  to 
vacate  were  made  before  his  honor,  Jtidge 
Hudson,  upon  numerous  affidavits  pro  and 
con.;  and  he  held  that  he  regarded  West 
Virginia  as  the  home  and  residence  of  the  de- 
fendants, and  found  from  all  the  evidence 
that  they  are  not  residents  in  this  state,  but 
only  tarrying  here  until  their  contract  is 
ended,  when  they  will  go  hence,  and  he  re- 
fused the  motions  to  vacate  the  attachments. 
From  this  order  the  defendants  appeal  to  this 
court,  upon  the  following  grounds :  Mrgt, 
because  nis  honor  erred  in  holding  that  the 
failure  of  the  sureties  on  the  undertaking 
given  by  the  plaintiffs,  (to  justify,)  and 
upon  which  the  warrant  was  issued  in  each 
of  the  cases,  was  not  fatal  to  the  validity  of 
the  writs,  but  amendable ;  second,  because  his 
honor  erred  in  holding  that  the  failure  to 
prove  the  execution  of  said  undertaking  by 
the  subscribing  witness,  as  required  by  law, 
was  an  amendable  defect ;  third,  because  his 
honor  erred  in  holding  that  the  defendants 
were  not  residents  of  the  state ;  fourth,  be- 
cause his  honor  erred  in  not  vacating  said  at- 
tachment's on  the  grounds  that  the  sureties  on 
the  undertakings  ui>on  which  the  same  were 
issued  failed  to  justify,  and  Uie  execution  of 
said  undertakings  was  not  proved.  The 
argument  here  was  elaborate  and  instructivp., 
but  from  the  view  which  the  court  takes  it 
will  not  be  necessary  to  consider  the  alleged 
irregularities  in  the  proceedings.  We  think 
the  cases  must  be  determined  by  the  conclu- 
sion reached  upon  the  third  ground  of  ap- 
peal, which  charges  that  his  honor  erred  in 
holding  that  the  defendants  were'  "nonresi- 
dents" of  the  state  of  South  Carolina  in  the 
sense  of  the  Attachment  Act.  There  was  in 
the  cases  no  allegation  of  fraud  in  removing 
or  attempting  to  remove  the  property  or 
otherwise.  The  defendants  were  not  absent, 
but  present,  within  the  jurisdiction  of  the 
court,  and  there  was  no  obstacle  to  their  be- 
ing served  with  process  In  the  usual  way. 
The  single  ground  for  the  attachment  was 
that  the  defendants  were  nonresidents. 

In  section  250  of  the  Code  it  is  provided 
*  that  the  warrant  may  be  issued  whenever  it 
shall  appear  by  affidavit  that  a  cause  of  ac- 
tion exists  against  such  defendant,  specifying 
the  amount  of  the  claim,  and  tlie  grounds 
thereof,  and  that  the  defendant  is  either  a 
foreign  corporation  or  not  a  resident  of  this 
state,^  etc.  Were  these  defendants  "  nonresi- 
dents" of  the  state,  within  the  meaning  of 
this  provision,  at  the  time  these  attachments 
issued?  It  seems  that  there  is  not  in  this  state 
any  case— at  least  none  was  cited — in  which 
the  phrase  ** nonresidents"  has  received  judi- 
cial interpretation,  but  there  are  decisions 
upon  the  subject  in  other  states.  We  do  not 
Itf  Ii.B.  A. 


think  that  "residence"  and  "dorafcil"  ai» 
identical  and  convertible  terms.  ''In  de- 
termining whether  a  debtor  is  a  resident  of 
a  particular  state,  the  question  as  to  hi8> 
domicil  is  not  necessarily  always  involved ; 
or  he  may  have  a  residence  which  is  not  in 
law  his  domicil.  Domicil  includes  resi- 
dence, with  an  intention  to  remain;  while 
no  length  of  residence,  without  the  intention 
of  remaining,  constitutes  domicil.  A  'resi- 
dent' and  an  'inhabitant'  mean  the  same 
thing.  A  person  resident  is  defined  to  be  one 
'dwelling  or  having  his  place  of  abode  in 
any  place.'  These  terms  are  therefore  used 
synonymously."  Drake,  Attachm.  7th  ed. 
§^  58,  59,  andn^^.  Were,  then,  the  defend- 
ants nonresidents  of  the  state  when  the  at- 
tachments were  issued?  That  is  a  mixed 
question  of  law  and  fact.  It  is  quite  im* 
possible,  within  proper  compass,  to  review* 
all  the  affidavits,  some  of  which  are  very 
long ;  but  we  have  read  them  carefully,  and 
we  think  the  substance  correctly  expressed 
by  the  statement  at  the  bar  as  follows,  viz.  i 
"Frank  Williams,  a  native  of  West  Virginia, 
left  that  state  several  years  ago,  and  has  been 
engaged  in  railroad  contracting.  He  left  his 
native  state  never  to  return  to  it  as  a  home. 
He  is  married,  but,  owing  to  incompatibility 
of  temper,  was  separated  from  his  wife,  and 
has  lived  for  several  years,  and  expects  to 
continue  to  live,  separate  from  her."  Wil- 
liams &  Turley  came  to  South  Carolina  in 
May,  1890,  with  the  intention  of  remaining 
at  least  one  year,  and  for  further  time  in- 
definitely, and  have  resided  here  contin- 
uously ever  since.  They  entered  into  a  bind- 
ing contract  with  the  Central  Carolina  Land 
&  Improvement  Company,  which  would  take 
very  near  a  year,  if  not  longer,  to  complete, 
and  have  invested  largely,  and  own  property 
in  Marlboro  and  Darlington  counties.  They 
have  resided  steadily  in  the  state  since  their 
arrival,  and  expect,  after  the  completion  of 
their  contract  with  the  said  company,  to 
engage  in  the  timber  business  in  South  Caro- 
lina, and  remain  permanently.  They  an- 
nounced their  intention  to  settle  permanently 
in  the  state,  and  go  into  the  timber  businesa 
on  the  Pee  Dee,  to  several  parties,  months 
before  the  attachment  proceedings  were  be- 

fiin,  some  of  whom  were  T.  £.  Lupo,  W.  R. 
usbee,J.  W.  Reynolds,  A.  P.  McCumber,and 
contracted  to  purchase  from  J.  W.  Reynolds 
all  the  timber  on  his  land  on  the  Pee  Dee. 
The  statement  is  made  positively  by  Wil- 
liams that  this  is  his  place  of  residence ;  that 
he  has  no  home,  if  not  here ;  that  he  left  West 
Virginia  years  ago,  with  no  expectation  of 
returning  to  it  as  a  home ;  and  this  is  uncon- 
tradicted. There  is  no  evidence  that  Turley 
has  a  residence  anywhere  else  than  South 
Carolina,  etc. 

It  is  universally  conceded  that  attachment 
is  a  very  strong  and  rigid  process,  and  thia 
court  has  often  held  that  before  it  issues, 
giving  the  jpreat  powers  which  it  confers,  t-he 
case  in  which  it  is  issued  should  be  plain, 
and  every  prerequisite  of  the  law  complied 
with.  This  is  reauired  by  the  nature  of  the 
remedy  itself,  which,  as  we  understand  it, 
was  intended  to  afford  the  means  of  making 
an  absent  debtor  a  party  by  seizing  his  prop- 
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erty,  where  the  court  oould  not  acquire  juris- 
diction of  his  person  by  the  ordinary  service 
of  summons.  As  was  said  by  the  late  Chirf 
JuiHee  Simpson  in  the  case  of  Whitfield  ▼. 
ffaveif,  80  6,  C.  119.  **Our  Code  provides 
that  an  attachment  may  issue  against  a  non- 
resident defendant  under  certain  circum- 
stances, and  his  propertv  seized  thereunder, 
as  a  security  for  the  satisfaction  of  such  judg- 
ment as  the  plaintiff  may  recover.  This  is, 
doubtless,  because,  the  defendant  being  a 
nonresident,  the  court  cannot  obtain  jurisdic- 
tion of  the  person  of  the  defendant,  and  his 
creditors  would  be  without  remedy  unless  ju- 
risdiction oould  be  acquired  over  his  property 
in  some  way ;  hence  the  attachment.  It  would 
seem,  therefore,  that  where  jurisdiction  may 
be  acquired  without  an  attachment,  the  rea- 
son of^the  rule  ceasing,  the  rule  itself  would 
not  exist."  In  CcmUn  v.  Garden,  107  N.  C. 
214,  Bhepherd,  J,,  said :  "  Without  deciding 
who  in  law  is  a  nonresident  in  other  respects, 
but  confining  the  decision  to  a  construction  of 
the  statute,  the  conclusion  is  that  where  one 
voluntarily  removes  from  this  to  another  state 
for  the  purpose  of  discharji^ing  the  duties  of 
an  office  of  indefinite  duration  which  required 
his  continued  presence  there  for  an  unlimited 
term,  such  a  one  is  a  nonresident  of  this 
state  for  the  purposes  of  an  attachment,  and 
that,  notwithstanding  he  may  occasionally 
visit  this  state,  and  may  have  the  intent  to 
return  at  some  uncertain  future  time. "  **  The 
prominent  idea  is  that  the  debtor  must  be  a 
nonresident  of  the  state  where  the  attachment 
is  sued  out»  not  that  he  must  be  a  resident 
elsewhere.  .  .  .  The  essential  charge  is 
that  he  is  not  residiner  or  living:  in  the  state ; 
that  is  he  has  no  abode  or  home  within  it, 
where  process  may  be  served  so  as  effectually 
to  reach  him.  In  other  words,  his  property 
is  attachable  if  his  residence  is  not  such  as 


to  subiect  him  personally  to  the  jurisdiction 
of  the  court  and  place  him  upon  an  equality 
with  other  residents  in  this  respect. "  etc.  See 
Hanson  v.  Graham,  82  Gal.  681,  7  L.  R.  A. 
127  ;  Long  v.  Ri/an,  80  Gratt.  720 ;  Frost  v. 
Brisbin,  19  Wend.  11,  82  Am.  Dec.  428,  and 
other  cases  cited  in  the  argument  of  the  ap- 
pellants. The  case  of  Lang  v.  Eyan,  supra, 
was  in  reference  to  the  residence  of  a  railroad 
contractor  and  builder.  It  is  too  long  to  be 
cited  at  length,  but  the  court  said :  ^  Upon 
this  state  of  facts  it  is  apparent  that  the  word 
'resident,  'like  that  of  'domicil, '  is  often 
used  to  express  different  meanings,  according 
to  the  subject-matter.  In  statutes  relating  to 
taxation,  settlements,  right  of  suffrage,  and 
Qualification  for  office,  it  mav  have  a  very 
different  construction  from  that  which  be- 
longs to  the  statutes  relating  to  attachments. 
In  the  latter  'actual  residence'  is  contem- 
plated, as  distinguished  from  *legal  resi- 
dence.' .  .  .  While  on  the  one  hand  the 
casual  or  temporary  sojourn  of  a  person  in 
this  state,  whether  on  business  or  pleasure, 
does  not  make  him  a  'resident'  of  this  state, 
within  the  meaning  of  the  Attachment  Laws, 
especially  if  his  personal  'domicil'  is  else- 
where, so,  on  the  other  hand,  it  is  not  essen 
tial  that  he  should  come  into  the  state  with 
the  intention  to  remain  here  permanently  to 
constitute  him  a  resident,  **  etc.  It  is  very 
clear  from  the  facts  of  this  case  that  the  pro- 
cess of  the  court  could  huve  been  served  on  the 
defendants  personally.  There  was  no  fraud 
in  the  case.  The  defendants  were  not  absent, 
but  present  in  the  jurisdiction.  We  do  not 
think  it  was  shown  that  they  were  "  nonresi- 
dents, "  in  the  sense  of  the  Attachment  Laws ; 
and  the  decision  below,  refusing  to  vacate  ihs 
warrants  of  attachment,  ts  reversed. 

Melverp  Oh,  «/.»  and  Pope»  c/.,  concur. 


MISSISSIPPI  SUPREME  COURT. 


Charles  WEIGHTMAN,  Appt., 

V. 

LOUISVILLE,    NEW   ORLEANS    A 
TEXAS  R.  CO. 


(-. 


A  railroad  eompaay  which  carries  a 
•lek  paaeenger  past  hia  deetinacion 
while  iiiicoiiflcioiiSt  although  the  oonduotor 
and  station  agent  had  agreed  to  give  him  care  on 
the  way  and  have  him  carried  from  the  train  at 
his  defitlnatlon,  and  puts  him  off  in  fact  at  a 
small  way  station  where  he  is  left  nearly  forty 
hours  without  care  and  attention,  and  then 
btongtat  baok  to  his  destination.  Is  liable  for  the 
Injuries  which  lesult  to  him  therefrom. 

(Maroh  20, 1888.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Ciicmt  Court  for  Warren  (S)unty  in 


Konu— In  oonnection  with  the  above  case,  see  the 
veoent  oaseof  Croom  v.  Chicago,  M.  dr  St.  P.  R.  Co. 
OUnnJ  IB  L.  R.  A.  608,  which  is  In  sutatantial 
agreement  wtth  It  In  doctrine. 
19L.R.A. 


favor  of  defendant  in  an  action  brought  to  re* 
cover  damages  for  neglect  of  plaintiff's  son 
while  a  passenger  on  defendant's  train  in  a  sick 
and  helpless  condition,  which  was  alleged  to 
have  resulted  in  his  death.    Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mr.  Georm  Anderson*  for  appellant: 

We  recognize  the  rule  to  be  as  announced  in 
Sevier  v.  Vicksburg  B.  Co.,  fit  Miss.  8;  but  like 
all  general  rules,  we  think  this  one  is  subject 
to  exceptions: 

"Where  the  railway  voluntarily  accepts  as 
a  passenger  one  whose  physical  disability  is 
apparent  or  is  made  known  to  its  servants, 
and  renders  special  assistance  necessary,  the 
railway  is  negligent  if  such  assistance  be  not 
afforded." 

2  Am.  A  Eng.  Encydop.  Law,  p.  767,  §i  87. 

By  reason  oi  young  Weightman's  condition 
he  was  unable  to  leave  the  train  when  it  ar- 
rived in  Yicksbuig,  and  also  was  unable  to  pay 
his  fare  after  he  was  taken  by  there,  then  the 
company  should  have  put  him  off  at  a  place 
where  he  could  have  received  the  attention  he 
then  needed. 
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ConcUy  v.  Crescent  City  B.  Cb.  8  L.  R.  A« 
188,  41  La.  Ann.  57. 
MutTM.  Maj's  &  Harris  for  appellee. 

Woods*  t/.,  delivered  the  opinion  of  the 
court : 

The  case,  on  its  facts  presented  by  the  dec- 
laration, is  widely  different  from  that  of 
Setier  ▼.  Vicktburg  d  M,  B.  Go,,  61  Miss.  8. 
In  that  case  the  plaintiff  eot  on  a  train  of  the 
railroad  company  at  Yicksburg  to  be  trans- 
ported to  Jackson.  Before  reachi  ng  Jackson , 
the  plaintiff,  who  had  gotten  on  the  train 
while  sick  with  a  fever,  notified  the  con- 
ductor of  the  train  that  he  was  sick  and 
drowsy,  and  wished  to  sleep,  but  feared  he 
mif  ht  not  awake  at  Jackson,  his  point  of  de- 
barkation. The  conductor  thereupon  told 
plaintiff  that  he  might  safely  go  to  sleep, 
and  that  he  should  be  awakened  at  Jackson. 
The  plaintiff  accordingly  lay  dowii  and  slept, 
and  gave  no  thought  of  being  awakened  when 
the  train  should  reach  Jackson,  and  neither 
roused  himself,  nor  was  aroused  by  the  con- 
ductor, at  Jackson,  but  was  carried  four 
miles  east  of  that  station,  while  so  asleep 
and  sick,  when  the  train  was  stopped,  the 
plaintiff  permitted  to  get  off,  at  night,  in  the 
woods,  and  walk  back  to  Jackson.  In  the 
case  at  bar  the  passenger  was  received  into 
and  upon  the  train  by  the  ticket  agent's  and 
conductor's  consent  and  agreement,  after  hav- 
ing been  informed  of  his  serious  illness,  and 
his  inability  to  care  for  himself,  and  of  the 
necessity  there  would  be,  on  the  railroad's 
part,  to  have  him  assisted  from  the  car  when 
the  train  should  arrive  at  Yicksburg,  the 
place  of  his  debarkation.  When  the  train 
reached  Yicksburg  the  passenger,  **  beinff  vio- 
lently ill,  was  overcome  by  weakness,  drow- 
siness, and  unconsciousness  to  such  an  extent 
that,  when  the  train  upon  which  he  was  a 
passenger  arrived  at  Yicksburg,  he  was  to- 
ttilly  unconscious  thereof."  The  conductor 
failed — negligently  failed— to  have  the  pas- 
senger awakened  and  put  off,  but  permitted 
him  to  remain  on  the  train,  without  any  at- 
tention or  care  ^iven  him,  and  carried  him 
to  a  small  station,  called  Ingleside,  about 
thirty  miles  north  of  Yicksburg.  where  he 
was  put  off  the  train  about  2  o*c1ock  A.  M., 
where  there  was  no  one  to  take  care  of  him, 
or  to  protect  him  in  his  then  condition ;  and 
he  was  permitted  to  remain  in  the  depot  at 
Inirleside,  without  care  or  attention,  from  2 
A.'M.  Tuesday  to  5  P.  M.  on  the  Wednesday 
following, — ^about  forty  hours, — when  he  was 
placed  upon  a  north- bound  train  of  defend- 
ant, and  carried  back  to  Yicksburg.  That 
on  thus  reaching  the  house  of  his  rather,  at 
Yicksburg,  medical  aid  was  at  once  sum- 
moned, but  it  was  found  to  be  too  late,  and 
he  was  pronounced  to  be  beyond  hope  of  re- 
covery, and  very  soon  tliereafter  died.  It  is 
also  alleged  tlmt,  by  reason  of  his  having  no 
care  and  attention  during  the  forty  hours  he 
was  left  at  the  station  house  at  Ingleside,  he 
grew  very  much  w  rse.  and  that  deatli  would 
not  have  occurred  but  for  the  negUeent, 
wanton,  and  reckless  conduct  of  defendant. 
How  wide  the  limits  stand  between  the  one 
case  and  the  other,— the  case  of  Sevier  and 
the  qase  of  Weightman, ^the  preceding  brief 
19  L.  R.  A. 


statement  of  fact  will  viyidly  make  to  ap- 
pear. In  the  one  case,  a  man,  not  sick 
enough  to  make  his  condition  known  before 
or  on  entering  the  train,  takes  passage,  and 
before  reaching  his  destination  (the  whole 
trip  a  short  one,  of  about  forty  miles  only) 
tells  the  conductor  that  he  has  fever,  and  is 
drowsy,  and  wants  to  sleep,  and  secures  tho 
conductor's  promise  to  rouse  him  at  Jackson. 
The  conductor,  under  no  sort  of  obligation — 
contractual  or  other — to  keep  his  promise, 
forgets  the  passenger  until  four  miles  out 
from  Jackson,  when  he  permits  the  passenger 
to  leave  the  train,  and  return  to  his  destina- 
tion. In  the  other  case, — the  one  at  bar, — 
the  passenger  is  received  into  and  upon  the 
train  after  his  sick  and  helpless  condition 
had  been  made  known  to  the  ticket  agent  and 
conductor,  together  with  the  reason  for  desir- 
ing to  have  him  carried  by  rail,  rather  than 
by  steamer,  and  the  necessity  for  the  atten- 
tion of  the  railway  employes  on  his  journey* 
and  in  his  removal  from  the  train  at  Yicks- 
burff,— his  point  of  debarkation,  and  after 
their  agreement  to  give  him  needed  care  on 
the  way,  and  to  have  him  c:;rried  from  the 
train.  He  is  not  cared  for,  or  carried  from 
the  train,  though  unconscious  at  the  time, 
but  is  carried  thirty  miles  further  south,  and 
put  off,  at  2  A.  M.,  in  a  little  wayside  de- 
pot, with  no  one  to  care  for  him,  and  is  per* 
mitted  to  remain  there,  without  care  or  at- 
tention, until,  nearly  forty  hours  later,  he 
is  carried  back  to  Yicksburg  to  die.  That 
the  wanton,  reckless,  inhuman  conduct  of  the 
defendant  in  putting  an  almost  dving  man 
off  from  its  train,  under  the  revolting  cir- 
cumstances set  out  in  the  declaration  in  this 
case,  creates  liability  on  the  wrongdoer's 
part, '  we  do  not  hesitate  to  affirm.  It  was 
the  wanton  exposure  to  almost  certain  death 
by  the  railroad  company  of  one  not  a  tree- 
passer,  a  passenger  to  whom  it  owed  a  duty, — 
at  least,  the  duty  which  common  humanity 
proclaims,  and  which  the  general  law  of 
civilized  Christendom* echoes, —not  to  wan- 
tonly or  recklessly  injure  another.  Trespass- 
ers on  trains  and  tracks,  wrongdoers,  and 
swindling  deadbeate,  may  not  be  willfully 
or  wantonly  injured,  or  subjected  to  immi- 
nent risks  of  deadly  peril .  This  humane  doc- 
trine is  imbedded  in  our  laws.  It  is  rooted 
in  all  laws  of  every  enlightened  kin^om  or 
commonwealth  under  the  wide  circuit  of  the 
sun. 

Are  authorities  thought  to  be  needful  to 
support  so  plain  and  just  a  rule  of  conduct? 
They  are  at  hand,  and  abundant.  Says 
Beach,  in  his  admirable  little  compendium 
of  the  Law  of  Railways,  **  a  railway  company 
must  treat  such  of  its  passengers  as  are  sick 
or  infirm  with  humanity  and  consideration.* 
In  the  case  of  Conolly  v.  Orescent  City  R,  Co., 
41  La.  Ann.  57,  8  L.  R.  A.  188,  this  rule  is 
declared  with  emphasis.  In  the  syllabus, 
which  Fenner,  J. ,  who  delivered  the  opinion 
of  the  court,  approves,  it  is  said :  "  Although 
a  common  carrier  of  passengers  owes  obliga- 
tions to  its  well  passengers  as  well  as  to  those 
who  are  sick,  and  is  bound  to  protect  the 
rights  of  both;  and  although  when  the  con- 
dition of  one  passenger,  from  sickness  or 
otherwise,  is  such  as  to  be  inconsistent  with 
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the  safety,  health  or  even  comfort  of  his  fel- 
low-passengers, regard  for  the  rights  of  the 
latter  will  authorize  the  carrier  to  terminate 
the  carriage  by  excluding  him ;  yet  this  right 
-cannot  be  exercised  arbitrarily  or  inhumanely 
or  without  due  care  and  provision  for  the 
safety  and  well-being  of  the  elected  pas- 
senger." In  this  case  the  ejected  passenger 
liad  fallen,  helpless  and  about  insensible,  to 
the  floor  of  the  car,  vomiting  severely.  His 
•condition  was  apparent  to  other  passenf^ers. 
Thinking  him  drunk,  the  car  driver,  with 
the  help  of  a  passenger,  removed  Oonolly 
from  the  car,  and  laid  him  down  in  the  open 
«treet,  where  he  remained  for  four  hours,  on 
a  bleak  day  in  December,  and  was  at  length 
removed  by  the  police  authorities  to  the  hos- 
pital, where  he  died  the  next  day.  Miser- 
able as  is  this  case,  on  its  facts,  how  far  short 
•of  the  reckless  and  wanton  disregard  of  all 
laws,  in  the  case  at  bar,  does  it  fall  I  In 
•delivering  the  opinion  of  the  court  in  the 
•case  of  LauiwiUe,  0.  db  L,  R.  Co.  v.  Sullivan, 
81  Ev.  624,  where  it  appeared  that  Sullivan 
was  drunk,  and  unable  or  unwilling  to  pay 
Ill's  fare,  and  was  ejected  by  the  conductor, 
and  exposed  to  freezing  weather  while  in  a 
helpless  condition,  whereby  his  toes,  some 
of  his  fingers,   and  part  of  his  heel   were 


frozen,  and  their  amputation  necessitated, 
Lewis,  J.,  said:  ''The  risht,  generally,  of 
railroad  companies  to  put  on  their  trains  per- 
sons who  refuse  to  pay  their  fare  when  re- 
quested by  the  conductor,  may  be  conceded ; 
but  does  It  follow  tliat  this  right  may  be  ex- 
ercised in  such  a  manner,  under  such  circum- 
stances, or  against  a  person  in  such  mental 
or  physical  condition,  as  that  death  or  serious 
bodily  harm  will  necessarily,  or  even  prob- 
ably, result,  from  putting  him  off?  It  is  true 
that  appellee,  by  refusing  to  pay  his  fare, 
became  technically  a  trespasser,  but  it  is  well 
settled  that  a  party  may,  in  some  cases,  re- 
cover from  the  gross  negligence  of  another, 
notwithstanding  he  may  have  been  a  tree- 

Easser  upon  the  rights  of  the  other  at  the  time 
e  received  the  injury."  See,  too,  the  case 
cited  by  the  learned  Indge  in  his  opinion. 
To  the  same  effect  will  be  found  Shenandoah 
VaUey  K  Co,  v.  Mbo$6,  88  Va.  827 ;  Atchison, 
T.  <fc  S.  F,  B,  Go.  V.  Weber.  88  Kan.  543 ; 
Coiumbue,  C.  d  I.  Cent.  E.  Co.  ▼.  Ptotoell,  40 
Ind.  87 ;  Ealey  v.  Chicago  d  If.  W.  B.  Co. 
21  Iowa,  15 ;  Great  Western  B.  Co,  of  Canada 
Y.  Miller,  19  Mich.  805. 

Judgment  of  the  court  below  reverted,  demur- 
rer overruled,  and  the  case  remanded  for  fur- 
ther proceedings. 
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*A  negotiable  promiMory  note,  doe  in 
the  ftitore,  according  to  ItB  terms,  cannot  be 
broufrbt  to  immediate  maturity  through  a  clause 
in  a  mortgage  given  to  secure  the  same,  autbor- 
Izing  the  mortgagee  to  deoli.r  J  the  debt  or  note 
due  upon  default  in  any  of  the  provisions  found 
In  tbe  mortgage. 

(January  26,  1808.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  County 
•overruling  a  demurrer  to  tbe  complaint,  in  an 
action  brought  to  recover  tbe  amount  of  cer- 
tain promissory  notes.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Weed  Manro>  for  appellants: 

The  notes  are  in  themselves  complete  con- 
tracts, separate  and  distinct  from  and  inde- 
pendent of  the  mortgage,  and  they  give  no 
right  of  action  thereon  until  after  maturity. 

Blumenihal  v.  Jassoy,  29  Minn.  177;  Mc- 
Glelland  v.  Bishop,  42  Ohio  St.  113. 

If  the  notes  and  tbe  mortgage  given  to  se- 
cure them  are,  in  the  eyes  of  tbe  law,  but  one 
instrument,  the  notes  would  thereby  lose  their 
negotiability. 

Hostetter  v.  Alexander,  22  Minn.  559;  John- 
eon  V.  Carpenter,  7  Minn.  176. 

*Headnote  by  CoLiLDis,  J. 

KOTS.~The  opinion  and  briefs  present  the  ques- 
tion above  Involved  so  fully  that  no  annotation 
wlU  be  attempted.  I 
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Tbe  recital,  "This  note  Is  secured  by  second 
mortgage  on,"  refers  to  no  particular  mort- 
gage, and  was  introduced  into  the  note  simply 
to  Indicate  the  nature  of  the  security,  and  to 
add  to  tbe  credit  of  the  note,  and  does  not  im- 
port into  the  note  any  provision  at  variance 
with  the  tenor  of  the  note  itself. 

Guilford  v.  Minneapolis,  8.  Bte.  M.AA,R 
Co.  48  Minn.  660. 

The  note  is  the  principal  thing,  and  the 
mortgage  only  an  accessoiy,  and  the  terms  of 
the  note  should  control  in  a  personal  action. 

Indiana  d  1.  Cent.  R.  Co.  v.  Spragtie,  108 
U.  S.  756,  761,  26  L.  ed.  654,  556. 

The  rule  of  construction  is  imperative  which 
requires  that  construction  to  be  given  to  an  in- 
strument which  shall  give  effect  to  all  its  parts; 
and  that  instruments  referring  to  each  other 
shall  be  so  construed  that  both  may  stand,  if 
possible. 

This  admitted  principle  isillustrated  in  many 
ways,  and  by  numerous  cases,  but  nowhere  is 
it  applied  to  nullify  one  contract  by  another 
made  at  the  same  lime,  relating  to  tbe  same 
transaction,  where  tbe  stipulations  of  each  relate 
to  different  things,  and  both  can  stand  together, 
and  each  be  applied  to  its  proper  subject-mat- 
ter. 

McClelland  v.  Bishop,  supra;  Mallory  v. 
West  Shore  d  E.  Biver  B.  Co.  8  Jones  &  8. 
174. 

The  notes  cannot  be  declared  due,  upon  de- 
fault, for  general  purposes,  nor  can  the  plain- 
tiff bring  a  personal  action  upon  them,  prior 
to  their  maturity  as  expressed  on  their  face. 

1  Randolph,  Com.  Paper,  g  114,  p.  154;  8 
Randolph,  Com.  Paper,  g  1050,  p.  29;  Me- 
deUand  ▼.  Bishop  and  Mallory  y.  West  Shore 
48 
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d  H.  Biter  B.  Co,  mpra;  Morgan  v.  Mariien, 
82  Mo.  488;  Mown  y.  Barnard,  86  Mo.  884; 
Ettrck  V.  Erskine,  45  Mo.  485;Thoma8,  Mortg. 

280;Wiltsie,  Mortgage  Foreclosure,  ^  205;  In- 

ana  d  I.  Cent  R,  Co,  v.  Bpraguey  supru. 

Mewn,  Cobb  A  Wheelwrisht*  for  le- 
spondent: 

The  DOtes  and  mortgage  being  executed  and 
delivered  at  the  same  time  and  being  a  part  of 
the  same  transaction  should  be  construed  to- 
ffether  as  parts  of  the  same  instrument.  The 
Intention  of  the  parties  can  be  jrathered  only 
from  reading  them  together.  "So  reading  and 
construing  them,  the  evident  purpose  of  pro- 
viding for  an  earlier  maturity  of  the  notes  in 
certain  contingencies  than  expressed  on  their 
face,  was  to  provide  an  advantage  or  benefit 
for  the  payee  or  holder  which  he  would  not 
otherwise  possess.  Construing  the  several  in- 
struments as  constituting  a  single  contract,  a 
construction  making  the  notes  due  and  paya- 
ble for  general  purposes  does  not  defeat  or  ex- 
tinguish the  obligations  expressed  in  the  notes, 
but  simply  raises  the  time  of  performance 
which  only  is  contingent.  This  the  parties 
have  an  unquestionable  right  to  do,  as  between 
themselves,  by  expressing  the  condition  in  a 
separate  writing.*^  The  stipulation  in  the 
mortgage  is  unqualified  and  unconditional. 
Hence  the  logical  conclusion  is,  that  the  par- 
ties intended  that,  upon  the  happening  of  the 
contingencies  mentioned,  the  notes  should  be- 
come due  and  payable,  and  not  merely  for  the 
purpose  of  providing  a  remedy  on  the  mort- 
gage, but  also  for  a  suit  at  law  on  the  notes, 
u  the  plainti£f  so  elects. 

NoeU  V.  Qainee,  68  Mo.  649;  Wheder  d  WO- 
§on  Mfg.  Co,  v.  Howvrd,  28  Fed.  Rep.  741; 
Chambers  r.  Marke,  98  Ala.  412;  2  Jones, 
Mortg.  4th  ed.  ^§  1179,  1182. 

The  note  and  mortgage  are  to  be  construed 
as  one  contract. 

1  Jones,  Mortg.  4th  ed.  §a  71,  76;  1  Ran- 
dolph.  Com.  Paper,  §  197;  JBeer  v.  Aultman- 
Taylor  Co.  82  Minn.  90;  Behoonmaker  v.  Tay- 
lor, 14  Wis.  814.  See  also  Dewey  v.  W.  B, 
Clark  Inveet.  Co.  48  Minn.  180. 

Collinsy  «7.,  delivered  the  opinion  of  the 
court : 

To  affirm  the  order  appealed  from,  we 
should  be  compelled  to  hola,  as  did  the  court 
below,  that  by  means  of  a  clause  in  the  real- 
estate  mortgage,  hereinafter  mentioned,  the 
negotiable  promissory  notes— three  in  num- 
ber, each  for  $75— described  in  plaintiff's  2d, 
8d,  and  4th  causes  of  action,  and  another,  for 
the  sum  of  $2,600,  had  all  been  brought  to 
maturity  before  the  commencement  of  this 
action,  although,  according  to  their  terms, 
none  were  then  due  or  payable.  The  mort- 
gage was  executed  by  defendants,  payors,  to 
plaintiff,  payee,  to  secure,  and  contempora- 
neously with,  these  notes,  and  two  more, 
each  for  $75,  one  of  which  appears  to  have 
matured  in  the  year  1890,  while  the  other  is 
the  note  set  out  in  plaintiff's  first  cause  of 
action,  about  which  no  question  is  made,  as 
the  same  was  past  due  and  unpaid  when  this 
suit  was  brought.  The  mortgage  was  in  the 
usual  form,  except  that  immediately  pre- 
ceding the  testimonium  clause,  and,  conse- 
quently, following  all  other  terms  and  con- 
19L.R  A. 


ditions,  it  was  stipulated  that,  if  default 
should  be  made  in  any  of  the  prior  provis- 
ions, it  should  be  lawful  for  the  mortgagee, 
his  heirs,  legal  representatives,  or  assigns, 
''to  declare  the  whole  sum  above  specified  to 
be  due.''  One  note  being  past  due  and  un- 
paid, as  appeared  from  the  averments  in  the 
first  cause  of  action,  the  plaintiff  alleged, 
with  reference  to  the  other  notes,  that  he  had 
elected  to  declare,  and  had  declared,  tho 
whole  sum  secured  by  the  mortgage,  includ- 
ing the  notes  sued  on,  to  be  due. 

The  simple  question  Is  whether,  by  reason 
of  this  clause,  the  plaintiff,  mortgagee,  waa 
empowered,  upon  the  maturity  and  nonpay- 
ment of  one  of  this  series  of  notes,  and  id 
disregard  of  an  express  provision  in  each 
fixing  a  due  day  in  the  future,  to  treat  all, 
and  for  fircneral  purposes,  as  presently  pay* 
able  and  in  default,  or  whether  his  sole  rem- 
edy was  that  of  foreclosure,  as  provided  for 
in  the  instrument  containing  the  clause.  The 
question  is  not  a  new  one,  and  the  few  courts 
in  which  it  has  been  presented  have  arrived  at 
opposite  conclusions.  The  cases  in  which 
this  plaintiff's  position  has  been  sustained 
are,  so  far  as  we  have  discovered,  Wheeler 
dk  WiUon  Mfg,  Co,  v.  Howard,  28  Fed.  Rep. 
741,  (oral  opinion  by  Mr.  Juetiee  Brewer;)- 
Noeiy  V.  Qainee,  68  M!o.  649,  (with  a  lengthy- 
dissent  by  Judge  Hough  ;)  and  the  recent  case 
of  Chambers  v.  Marks,  98  Ala.  412,  in  which 
all  of  the  authorities  cited  herein,  except 
Indiana  it  I,  Cent,  B,  Co.  v.  Sprague,  lOS 
U.  S.  756,  26  L.  ed.  554,  arc  reviewed  with 
much  care  and  ability.  It  is  plain,  however, 
as  contended  by  Judge  Hough  when  dissent- 
ing, and  as  admitted  by  Justice  Brewer  whcn> 
orally  passing  upon  the  Wheeler  Case  in  tho 
same' state,  that  the  conclusion  reached  by  a. 
majority  of  the  court  in  Noell  v.  Oaines, 
supra,  was  a  clear  departure  from  former 
rulings  of  the  same  tribunal.  We  shall  not 
undertake  to  state  the  views  expressed  in  ei- 
ther of  those  opinions,  for  all  are  within  easy* 
reach  of  the  profession.  It  sufficeth  to  say 
that  all  are  predicated  and  rest  upon  the  rule 
that  instruments  executed  at  the  same  time, 
for  the  same  purpose,  and  in  the  course  of 
the  same  transaction,  arc,  in  the  eye  of  the 
law,  one  instrument,  and  will  be  read  and 
construed  together,  as  if  they  were  as  much 
one  in  form  as  they  are  in  substance.  The 
rule,  as  stated,  stands  unquestioned,  but  it 
seems  to  us,  either  that  it  has  no  application 
under  circumstances  like  these,  or  that  an  er- 
roneous application  has  been  made  of  it.  A 
note  and  a  mortgage  securing  tlie  same  are 
separate  instruments,  distinctly  differing  ia 
their  nature  and  purpose.  The  debt  evi- 
denced by  the  note  is  the  principal  thing, 
and  the  note  is  governed  by  the  law-mer- 
chant, while  the  mortgage  is  simply  an  in- 
cident, and  governed  by  the  law  of  real  prop- 
erty. It  is  true  that,  as  an  incident  of  tW 
debt,  the  mortgage  will  pass  to  whomsoever 
receives  a  transfer  of  the  debt,  or  will  become 
extinguished  by  a  satisfaction  of  the  debt; 
but  so  distinct  are  these  instruments  in  their 
character  that  it  is  settled  in  this  jurisdiction 
that,  as  between  a  mortgagor  and  an  assignee 
of  the  mortgagee,  the  mortgage  is  a  mere- 
chose  in  action,  and  is  taken  by  the  latter 
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subject  to  all  equities  in  favor  of  the  mort- 
gagor prior  to  notice  of  the  assignment,  and 
notwithstanding  the  negotiability  of  the  note 
thereby  secured.  Johmon  v.  Carpenter,  7 
Minn.  176,  (Gil.  120 :)  followed  in  Bedin  v. 
Branhan,  43  Minn.  283.  The  note  is  always 
regarded  as  a  separate  and  distinct  instru- 
ment, enforceable  according  to  its  terms,  and 
Independently  of  the  mortgage.  The  prin- 
cipal one  in  this  transaction,  for  the  sum  of 
$2,500,  apparently  due  in  1895,  not  sued 
upon,  but  declared  due  prior  to  the  com- 
mencement of  this  suit,  according  to  the 
allegations  of  the  complaint,  may  have  there- 
tofore passed,  by  indorsement,  out  of  plain- 
tiff's hands,  and  into  those  of  a  person  who 
has  actual  or  constructive  notice  of  the  ques- 
tionable clause  in  the  mortgage.  With  this 
declaration  of  the  plaintiff,  has  this  note 
matured,  as  between  plaintiff  and  his  in- 
dorsee, or,  possibly,  as  between  one  or  both 
of  these  parties  and  subsequent  indorsers  and 
indorsees?  Or  if  it  is  urged  that,  with  an 
indorsement  of  this  one  note,  the  right  to  de- 
clare the  notes  due  passed  to  the  purchaser, 
and  was  no  longer  with  the  plaintiff,  would 
such  purchaser  possess  the  power  to  bring  the 
entire  series  to  maturity,  against  the  wishes 
of  the  holders  of  the  other  notes,  and  perhaps 
without  their  knowledge?  Again,  let  us 
suppose  that  subsequent  to  the  commencement 
of  tliis  action  the  plaintiff  transfers  one  or 
more  of  the  notes  yet  to  mature,  according  to 
their  terms,  to  a  purchaser  for  value.  Have 
they  matured  aa  to  such  purchaser?  Again, 
let  us  suppose  thai  upon  the  face  of  these 
notes  was  an  explicit  reference  to  the  mort- 
ga^Cf  or,  to  make  the  illustration  more 
pointed,  to  a  mortgage  with  a  clause  like 
that  involved  in  members  v.  Marks,  all  of 
the  notes  becoming  due  when  default  oc- 
curred, no  option  being  given  the  mortgagee. 
Would  the  notes  lose  their  negotiability,  the 
time  of  payment  having  been  rendered  un- 
certain through  a  clause  m  the  mortgage  read 
into  each?  Or  would  they  lose  their  char- 
acter as  promissory  notes  because,  in  conjunc- 
tion with  the  mortgage, — all  to  be  treated 
as  one  instrument, — they  became  of  no  more 
effect  than  if  all  had  been  embraced  in  one 
instrument?  Again,  taking  the  clause  in  the 
Alabama  mortgage  for  illustration,  would  it 
be  held  that,  by  defaulting  in  the  payment 
of  a  single  note,  a  mortgagor,  or  his  suc- 
cessor in  interest,  who  desired  to  pay  off  an 
incumbrance  upon  his  land,  could  force  all 
of  the  notes  thereby  secured  to  maturity,  and 
thus,  at  his  option,  compel  a  mortgagee,  an 
assignee,  or  an  indorsee  of  the  paper  to  ac- 
cept the  amount  evidenced  thereby?  We 
think  not,  and  yet  this  is  the  logic  of  the 
rule  established  in  the  cases  cited  bv  plain- 
tiff's counsel.  If  it  is  the  rule  for  the  mort- 
gagee, it  must  be  for  the  mortgagor.  The 
plaintiff  contends  for  a  doctrine  which  seems 
to  incorporate  the  provisions  of  a  collateral 
instrument,  given  for  one  purjjose, — mere 
security,  which  may  be  ignored,  if  the  cred- 
itor chooses,— into  another  instrument,  made 
for  another  purpose, — to  evidence  the  debt, 
which  is  the  principal  thing. 

It  is  the  fact,  aa  remaikea  by  plaintiff's 
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counsel,  that  there  are  in  this  action  no  em- 
barrassing complications,  such  as  might  grow 
out  of  the  relations  of  bona  fide  purchasers, 
sureties,  and  indorsers.  But  reflection  upon 
the  subject,  and  counsel's  remarks,  suggest 
to  us  that  these  complications  can  very  eas- 
ily, and  had  best,  be  avoided  at  this  time. 
The  conclusion  we  reach  we  regard  as  sound 
in  principle,  designed  to  promote  justice, 
and  exactly  in  line  with  the  intention  of 
the  parties,  as  gathered  from  their  acts.  We 
construe  the  notes  and  the  mortgage  with  a 
vicvf  to  giving  effect  to  the  provisions  of 
each  in  accordance  with  the  undoubted  in- 
tention of  the  parties.  We  do  not  question 
the  proposition  that  a  clause  mi^ht  be  in< 
serted  in  a  mortgage  which  would  have  the 
result  of  bringing  the  notes  thereby  secured 
to  maturity  when  default  was  made  in  one, 
but,  on  a  fair  construction  of  the  clause  now 
before  us,  there  was  no  such  design.  The 
clause  in  question  was  in  the  interest  of  the 
mortgagee,  and  must  be  construed  with  ref- 
erence to  the  subject-matter  and  its  object, 
which  evidently  was  to  mature,  at  the  option 
of  the  mortgagee,  the  entire  debt,  for  the 
purpose  of  foreclosure.  It  cannot  be  sup- 
posed that  the  parties  intended  toincorporate 
this  clause  in  the  notes,  destroying,  possibly, 
their  negotiabil i ty  and  character.  It  had  ref- 
erence to  the  terms  and  conditions  of  the 
mortgage  just  preceding  it,  regarding  fore- 
closure, and  did  not  bear  upon  the  notes  for 
general  purposes;  and,  in  thus  limiting  its 
effect,  we  give  it  full  force,  without  render- 
ing the  express  stipulations  of  the  notes  as 
to  due  day  a  nullity.  The  conditions  in 
both  notes  and  mortgages  may  stand,  with 
this  construction.  The  terms  of  the  former 
as  to  maturity,  for  all  purposes,  may  be  pre* 
served,  while  the  conditions  of  the  latter  may 
be  enforced  by  foreclosure  for  the  entire  debt.. 
If  the  terms  of  one  contract  may  be  nullified, 
when  both,  relating  to  the  same  transaction^ 
may  stand  together,  and  each  be  applied  to 
its  proper  subject,  why  not  wipe  out  the 
terms  of  the  mortgage  bv  the  same  method 
of  reasoning  that  is  used  to  extinguish  the 
express  provisions  of  the  notes?  As  was  said 
in  the  leading  case  on  this  side  of  the  ques- 
tion, (McGUlland  y.  Bishop,  42  Ohio  St.  118 :) 
''The  stipulation  in  the  mortgage  should  be 
construed  as  providing  a  remedy  in  the  mort- 
sage,  and  that,  so  far  as  foreclosure  proceed- 
ings are  concerned,  the  notes  for  that  purpose 
are  due,  but  for  general  purposes  the  obliga- 
tions on  the  notes  are  to  be  determined  by 
their  own  expressed  terms.  In  this  way» 
both  contracts  can  stand,  and  be  fully  en- 
forced according  to  the  manifest  intention 
of  the  parties.^  See  also  MaXUry  v.  West 
Shore  &  Hudson  Biter  B.  Co,  8  Jones  &S.  174, 
and  dissenting  opinion  in  NoeU  v.  Oaines. 
We  are  also  of  the  opinion  that  the  language 
in  Indiana  &  1,  dnt.  B.  Co.  v.  Sprapie, 
supra,  "the  bonds  being  the  principal  thing, 
containing  the  obligation  of  the  company, 
and  the  mortgage  a  mere  security  to  insure 
the  performance  of  that  obligation,  the  terms 
of  the  bonds  should  control,"  is  very  sug- 
gestive on  this  question. 
Order  reversed. 
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1.  Parol  eTldenee  ia  not  admissible  to 
show  that  a  person  who  si§^ns  a  nenro- 
tiable  note  in  a  form  showing  an  iDdivldual 
liability  Intended  only  to  bind  a  corporation  of 
which  he  was  president,  altbouirh  he  added  to  hia 
signature  a  description  of  his  official  capacity. 

8.  A  noflrotiable  note  is  not  made  am- 
biigr^ons  so  as  to  permit  parol  OTi- 
dence  that  it  was  intended  to  bind  a  corpora- 
tion only,  when  it  reads  "We  promise/*  etc,  and 
ia  signed  by  an  individual  adding  '*Pt.**  to  bis 
name,  by  reason  of  the  fact  that  it  is  made  pay- 
able at  the  olBce  of  tlie  corporation  and  ends 
with  the  name  of  the  corporation  after  the  words, 
^  Accepted  March  21. 1888." 

iKinne  and  Granoer^  JJ.,  dtaentj 

(January  24, 1806.) 

APPEAL  by  defendant,  Kapp,  from  a  Judg- 
ment of  the  District  Court  for  Dubwjue 
'County  in  favor  of  plaintiff  in  an  action 
brought  to  enforce  his  alleged  liability  upon  a 
4>romi8sory  note.     Afflmud, 

The  facts  are  stated  in  the  opinions. 
Messrs.  O'Donnell  Bros.*  for  appellant: 
This  is  that  character  of  written  obligation 


where  the  signature  does  not  disclose  whether 
'*JohnEapp,  Pt./'  appearing  immediately  be- 
low the  name  of  the  corporanon,  was  made  to 
describe  the  person,  or  to  indicate  the  charac- 
ter in  which  he  contracted. 

Were  we  then  not  entitled  to  show  by  ex- 
trinsic evidence  the  facts  stated  in  the  answer 
that  it  might  be  determined  whether  the  sig- 
nature was  88  we  claimed? 

It  may  be  determined  "in  each  instance  and 
with  whatever  technical  inaccuracy  the  signa- 
ture is  made,  from  the  facts  and  the  evidence 
that  a  party  is  an  agent  or  a  principal  in  ac- 
cordance with  the  mtention  of  the  parties  to 
the  contract,  if  the  words  are  sufficient  to  bear 
the  construction." 

1  Parsons,  Cont.  64. 

When  upon  the  face  of  the  contract  it  is 
doubtful  with  what  purpose  the  term  * 'agent," 
''trustee,"  or  the  like  were  used,  it  may  be 
shown  by  parol. 

Boweu  V.  Oleton,  82  Minn.  288;  Latlian  v. 
Houston  Flour  MiOs,  68  Tex.  127;  Atkins  v. 
Brown,  59  Me.  90;  Castle  v.  Belfast  Foundry 
Co,  72  Me.  167;  Draper  t.  Massachusetts 
Steam  Heating  Co,  6  Allen,  888. 

It  has  been  held  that  a  note  which  did  not 
purport  in  the  body  thereof  to  bind  the  cor- 
poration and  which  was  only  signed  *'M.  H. 
Moore,  P.  D.  L.  Co."  might  be  shown  by  ex- 
trinsic evidence  to  be  that  of  the  corporation. 

Laey  v.  Dubuque  Lumber  Co,  43  Iowa,  610. 

That  extrinsic  evidence  is  competent  to  show 
that  the  signature  in  this  case  was  that  of  the 


NoTS.~P0rMm<U  liabOityof  ajBHeers  on  note  made  for  | 
eorporalion. 
In  the  matter  of  the  liability  of  offloers  slffnlnff 
notes  for  oori>oratlon8,  it  will  be  found  that  while 
there  appears  some  oonfllot  in  the  various  states, 
yet  the  liability  of  the  sifirner  is  governed  largely 
by  the  form  of  the  promise,  the  intention  of  the 
parties,  the  form  of  the  signature,  the  considera- 
tion and  purpose  expressed,  the  presence  or  ab- 
sence of  the  company's  seal  and  the  authority  of 
the  signers.  Ambiguous  n  otes  are  open  to  explan- 
ation and  others  apparently  obligatory  are  somo- 
tUnes  open  to  explanation  on  the  proper  plea  being 
'made.  Many  decisions  are  on  demurrer  to  the  pe- 
tition which  only  determines  what  ia  prima  facie 
'the  liability  of  the  idgners. 

■lAabUity  where  promise  isbythe  eompaaiy  emd  sUh 
nalwe  is  official. 

If  the  promise  Is  made  by  the  company  and  the 
'note  is  signed  by  the  officers,  they  are  not  individ- 
ually liable.  Armstrong  v.  Elrkpatriok,  79Ind. 
627:  HaU  v.  Crandall,  29  Oal.  567,  89  Am.  Dea  64; 
Shaver  v.  Ocean  Min.  Go.  21  OaL  45 ;  Gaff  v.  Theis, 
®  iDd.  807 ;  Moor  v.  Wilson,  26  N.  H.  882 ;  Shotwell 
y.  McKown,  8  N.  J.  L.  828. 

But  they  will  be  liable  if  it  is  not  shown  that  the 
obligor  Is  a  corporation.  Tama  Water  Power  Co. 
V.  Bamsdell  (Iowa)  May  19, 1S0S ;  Day  v.  RamsdeU 
(Iowa>  May  19, 1882 ;  MoGreary  v.  Chandler*  58  Me. 
637. 

And  individual  signers  to  suob  a  note  are  mdi  vid- 
uaUy  liable  as  sureties  or  guarantors.  Parks  v. 
Brinkerhoff,  2  Hill«  868. 

Wtien  a  promise  is,  •*  We^*  or  *•  I,"  and  the  sdjna- 
ture  is  in  the  name  of  the  company  by  its  officers, 
A  note,  *•  I  promise,"  or  *•  We  promise,"  signed* 

••  A.  B,  Company,  a  Dm  Pres't,  B.  T.,  Secy.,"  or 
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"  For  the  A.  B.  Company,  0,  D.,  Secy.,"  or  •*  A.  B. 
Company,  C.  D.,  Pres^t,'^  or  the  like  is  not  the  per- 
sonal note  of  the  siguers.  Alexander  v.  Sizer,  L.  E. 
4  Exch.  102 ;  Reeve  v.  First  Nat  Bank  of  Glassboro, 
16  L.  E.  A.  148,  and  note,  54  N.  J.  L.  208;  Falk  v. 
Moebs,  127  U.  8. 587, 82  L.  ed.  286 ;  Atkins  v.  Brown, 
58  Me.  90;  Llebscher  v.  Kraus,  74  Wta.  887;  Koney 
V.  Winter,  87  Ala.  277;  Draper  v.  Massachusetts  S. 
H.  Co.  5 AUen, 888;  CasUe  v.  Belfast F.  Co.  72 Me. 
167 ;  Wheelock  v.  Wlnslow,  16  Iowa,  464. 

In  the  above  cases  it  was  held  not  to  be  the  note 
of  the  officers  as  shown  by  the  instrument.  But 
other  cases  hold  that  evidence  may  be  given  to 
show  that  it  is  not  their  note,  and  was  not  so  in- 
tended. Turner  v.  Potter,  56  Iowa,  251 :  Latham  v. 
Houston  Flour  Mills,  68  Tex.  127 ;  Bean  v.  Pioneer 
Men.  Co.  66  Cal.  451, 56  Am.  Bep.  106 ;  Chase  v.  Patt- 
berg,  12  Daly,  17L 

Or  the  defendants  if  sued  may  have  the  instru- 
ment reformed  so  that  they  will  not  be  individual- 
ly liable.    Lee  v.  Percival  aowa)  May  26, 1892. 

Bat  a  note  signed,  "Steamboat  A.  R  and  owner, 
by  C.  D.,  captain,"— was  held  to  be  an  individual 
note  of  the  signer.  Sanders  v.  Anderson,  21  Mo. 
402. 

So  in  Iowa  a  note,  *'We  promise,"  signed.  ^^A.  B. 
Company,  C.;D.,  President,  B.  F., Secretar}'," is  held 
to  be  the  Joint  note  of  the  company  and  of  C  D., 
the  signer.  MoCandless  v.  Belle  PhUne  Cw  Co.  4  L. 
B.  A.  896, 78  Iowa,  161;  Heftner  v.  Rro wneU,  70  Iowa, 
691,  75  Iowa,  84L 

These  oases  in  effect  overrule  Wheelock  v.  Wins- 
low,  16  Iowa,  464. 

In  the  case  above— 75  Iowa,  841— the  court  de- 
cides the  case  on  the  ground  tbat  the  note  did  not 
show  that  C  D.  was  the  president  of  that  com- 
pany. 

And  in  Kentucky  where  a  note  read,  ^I  promise,* 


See  also  21  L.  R.  A.  571. 
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Mattress  Company,  made  by  its  authorized 
agent,  its  president,  and  was  clearly  so  un- 
derstood by  plaintiff,  is  fully  sustained  by  the 
following  authorities: 

Bean  t.  Pi4meer  Min,  Co,  66  Cal.  461; 
MetcaJfy,  WiUiams,  104  U.  S.  98,  26  L.  ed. 
665;  HendeUT.  Earriman,  ,75  Me.  497,  46 
Am.  Rep.  421;  Carpenter  ▼.  Farnsworth,  106 
Mass.  561;  Means  v.  Sioormsiedt,  82  Ind.  87, 
2  Am.  Rep.  880;  Pratt  v.  Beaupre,  18  Minn. 
167;  Eovey  ▼.  MagiU,  2  Conn.  680. 

The  note  iti  this  case  is  also  an  acceptance. 
On  its  face  ia  written,  "Accepted  March  21st, 
1889." 

This  brings  It  fully  within  the  rule  that 
where  a  part^  signs  his  name  as  agent  for  a 
corporation  in  accepting  drafts  or  other  evi- 
dences of  indebtedness,  in  its  ordinary  busi- 
ness, if  it  appears  to  be  the  obligation  of  the 
corporation,  and  the  officer  had  authority  to 
bind  the  corporation,  he  is  not  personally  lia- 
ble, and  the  facts  may  be  shown  by  extrinsic 
evidence. 

Hypes  V.  QHffiTi.  89  111.  184,  81  Aiq.  Rep. 
71;  ticanlan  v.  Keith,  102  Til  642,  40  Am. 
Rep.  624. 

Messrs,  LonpieTille  A  MeCarthy,  for 
appellee: 

There  are  few  questions  of  law  better  set- 
tled in  Iowa  than  the  one  involved  in  this  ap- 
peal   We  respectfully  refer  the  court  to— 

Hefner  v.  BrowneU^  70  Iowa,  591,  75  Iowa, 
841;  MeCandless  v.  BeUe  Paine  Canning  Co. 
4  L.  a  A.  896,  78  Iowa.  161. 


Rothroekf  J,,  delivered  the  opinion  of 
the  court: 

The  note  upon  which  the  action  was 
brought  was  in  these  words : 

''$290.87.    Chicago,  111.,  March  15th,  1889. 

"Ninety  days  after  date,  we  promise  to  pay 
to  the  order  of  J.  T.  Matthews  &  Co.  two 
hundred  and  ninety  and  eighty-seven  one 
hundredths  dollars.  Payable  at  the  office  of 
the  Dubuque  Mattress  do. ,  Dubuque,  Iowa. 
Value  received.  Accepted  March  21st,  1889. 
Dubuque  Mattress  Co.  John  Kapp,  Pt." 

Defendant  Eapp  alone  answered,— that  at 
the  date  and  acceptance  of  the  note  he  was 
the  president  of  the  corporation  the  Dubuque 
Mattress  Company,  and  had  full  authority  to 
sign  notes  and  acceptances  for  said  corpora- 
tion in  its  business;  that  the  consideration 
for  the  note  sued  on  was  goods  purchased 
from  the  plaintiff  firm  for  the  mattress  com- 
pany, and  that  the  mattress  company  received 
the  whole  of  the  consideration  for  the  note, 
which  fact  was  known  to  the  plaintiff ;  that 
the  plaintiff  knew  when  takincr  the  note  that 
it  was  signed  by  appellant  only  to  evidence 
the  signature  and  bind  the  corporation,  and 
that  the  appellant  so  intended.  A  demurrer 
to  the  answer  was  sustained,  from  which  ml- 
ing  this  appeal  is  taken. 

The  only  question  in  the  case  is  as  to  the 
admissibility  of  parol  evidence  to  establish 
the  facts  set  forth  in  the  answer.  This  court 
has  held  in  a  large  number  of  cases  that  where 
the  person  signing  a  note  adds  thereto  his 


signed  "  For  the  A.  R  Ck>mpany,  0.  D.  PresH/*  the 
signer  was  held  to  be  indivldualiy  liable  on  the 
ooDstruotion  of  the  words,  ^'I  promise.**  Macbean 
V.  Morrison,  1  A.  K.  Marsb.  646. 

And  the  note  will  be  held  to  be  that  of  the  ofS- 
oers  slicnlng,  where  tbe  company  had  no  legal  ex- 
istence.   Montgomery  y.  Forbes,  148  Mass.  240. 

Where  the  promise  is  oJIMaland  the  signature  is  <fi- 
dividuoL 

A  note  Id  the  form :    "  We,  the  directors  of  the 

A.  B.  Company,  promise   .    .    .    '*  signed,  *'0.  D. ; 

B.  F. ;  G.  H.  ;**  is  on  the  face  an  individual  note  of 
the  signers.  Pack  y.  White,  78  Ky.  243 :  McEen- 
sey  V.  Edwards,  8  L.  B.  A  807, 10  Ky.  L.  Bep.  864; 
Wiley  V.  Shank,  4  Blackf.  420. 

And  it  will  be  held  to  be  the  individual  note  of 
the  signers  where  tbe  authority  to  execute  the 
note  is  not  shown,  or  the  company  is  only  a  volun- 
tary  araociation.  Packard  y.  Nye,  2  Met.  47 ;  Un- 
derhillv.  Glbeon,2N.  H.  368,9  Am.  Bee  82;  Mo- 
Clentlcksv.  Bryant,  1  Mo.  568,  U  Am.  Deo.  810; 
Fogg  V.  Virgin,  10  Me.  852, 86  Am.  Dec.  757. 

But  such  a  note  Is  subject  to  explanation  and  the 
intention  that  the  individuals  signing  were  not  to 
be  charged,  or  that  there  was  a  mistake  in  the 
form,  may  be  shown  so  as  to  relieye  the  signers 
from  personal  liability.  Cieaveland  y.  Stewart,  8 
Ga.  288;  Traynham  v.  Jackson,  15  Tex.  170,  65 
Am.  Dea  152;  Sanborn  v.  Neal.  4  Minn.  128, 77  Am. 
Dea  602 ;  Titns  v.  Kyle,  10  Ohio  St  444. 

And  such  a  note  made  for  a  school  district  of 
Iowa  was  held  not  to  be  the  personal  note  of  the 
maker  under  Oode,  M  1108,  1142,  which  required 
the  contracts  of  the  districts  to  be  made  by  the  di- 
rectors.  Baker  y.  Chambles,  4  G.  Greene,  428. 

A  note  not  shown  to  be  the  obligation  of  the  cor- 
poration is  the  individual  note  of  the  signers  where 
they  are  sued  and  do  not  deny  the  execution  under 
oath.    Fulton  y.Longhlin«  118  Ind.  281 
19L.R.A. 


Nates  in  the  form  of  due-bUls, 

Ordinarily  a  note  in  the  form  of,  **  Due  G.  F.,** 
signed.  '*  G.  D.,  agent  for  the  A  B.  Go.,**  Is  not  the 
personal  note  of  the  signer.  McGall  v.  Clayton,  86 
N.  C.  422;  Fox  y.  Drake,  8  Cow.  101;  Carson  y. 
Lucas,  13  B.  Mon.  218;  McHenry  y.  Duffleld,  T 
Blackf.  41 :  Humber  v.  Crabb  Orchard  ftO.  Tump. 
Co.  18  Ky.  L.  Rep.  827 :  Schaefer  v.  Bldwell,  0  Nev. 
200. 

But  a  note  in  the  form  of,  "  Balance  due  G.  H« 
for  work  done  on  A.  B.  schoolhouse/*  signed  **C.  D., 
B.  F.  committee,**  was  held  to  be  the  personal  note 
of  the  signers.  Anderson  v.  Pearce,  86  Ark.  288» 
88  Am.  Rep.  30. 

So  when  a  bill  presented  to  a  committee  was  in- 
dorsed :  **  In  behalf  of  said  committee  as  their 
chairman  I  acknowledge  the  above  balance  .  .  . 
due,'*  signed,  **  a  D.  Ch.  Com.,**  imports  to  be  his 
personal  obligation.  McCalla  v.  RIgg,  8  A.  K* 
Marsh.  260. 

And  a  note,  **  Due  to  P.,*»  signed  ••  C.  D.  Pres't  of 
the  A.  B.  Co.,**  was  held  to  be  a  personal  obligation, 
where  a  judgment  was  taken  by  default.  Burbank 
y.  Posey,  7  Bush,  872. 

Notes  promising.  ** on  behalf  ofj"  or** on  account 
ofy 

A  note  promising  to  pay  **  on  behalf  of**  tbe  com- 
pany ,.or  "  on  account  of*'  the  company,  where  the 
signers  had  the  authority  to  contract,  is  not  the 
personal  obligation  of  the  signers.  Horton  y.  Gar- 
rison. 28  Barb.  176 ;  Llndus  v.  Melrose,  2  Hurlst.  ft 
N.  208,  8  Hurlst.  ft  N.  177, 27  L.  J.  Exch.  826 ;  Har- 
yey  v.  Irvine,  11  Iowa,  82 ;  Jef ts  y.  York,  4  Cush. 
871, 10  Cush.  882, 60  Am.  Dea  701 ;  Hodges  v.  Run- 
yan,  80  Mo.  401 :  Simpson  y.  Gkirland,  72  Me.  40,  80 
Am.  Hep.  287;  Rathbon  v.  Budlong,  15  Johns.  1 ; 
Jones  v.  Qark,  42  Cal.  180;  Haskell  v.  Cornish,  18 
CaL46. 

And  a  note,  '*  I  promise,**  signed,  "  for  the  A.  B.. 
Company,  a  D.,**  was  held  to  be  a  liability  of  the 
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name  of  office,  either  in  full  or  by  abbrevia- 
tion, and  there  Is  nothing  on  the  face  of  the 
instrument  showing  that  he  does  not  intend 
to  be  bound  thereby,  he  is  personally  liable 
for  fhe  perforrr  ance  of  the  contract,  because 
1!iri  name  of  office  is  merely  descriptive  of  the 
person.  We  need  not  cite  the  cases.  They 
will  be  found  in  McClain's  Digest  (vol.  1) 
under  the  title  of  "Agency."  The  latest  ex- 
pression of  this  court  upon  that  subject  will 
be  found  in  the  recent  case  of  Lee  v.  Perdval 
(Iowa)  52  N.  W.  Rep.  548.  And  this  rule 
has  the  sanction  of  a  large  preponderance  of 
adjudged  cases.  In  Parsons  on  Contracts 
<vol.  1,  p.  67)  it  is  said  in  reference  to  that 
question  that  "the  case  sometimes  occurs 
where  a  person  holding  some  office  signs  his 
name,  adding  to  it  the  name  of  his  office,  for 
the  purpose  of  representing  himself  as  an 
official  agent,  and  preventing  his  personal 
liability ;  but  this  mere  addition  seldom  has 
this  effect,  being  usually  regarded  only  as  a 
word  of  description."  This  rule  is  based 
upon  the  principle  that  the  legal  effect  of 
the  language  used  in  the  note  or  contract  im- 
ports an  obligation  personally  bindinfj;  upon 
the  signer  of  the  instrument.  And  in  the 
cases  of  Hefner  v.  Brownell,  75  Iowa,  341, 
and  McCandUss  v.  Belle  Plains  Canning  Go., 
78  Iowa,  161,  4  L.  R.  A.  896,  we  held  that  pa- 
rol evidence  was  not  admissible  to  show  that 
a  party  signing  a  note  in  that  way  did  not  in- 
tend to  be  personally  liable  thereon.  These 
cases  are  decisive  of  the  question  presented 
in  the  case  at  bar,  and  must  lead  to  an  affirm- 
ance, unless  we  overrule  decided  cases.     A 


majority  of  the  court  are  not  able  to  discover 
any  good  reason  for  so  doing.  An  examina- 
tion of  adjudged  cases  will  show,  as  claimed 
by  counsel  for  appellant,  that  there  is  au- 
thority for  holding  that  extrinsic  evidence  is 
admissible  to  explain  the  writing.  On  the 
other  hand,  there  are  many  cases  which  hold 
that  parol  evidence  is  not  admissible.  An 
able  text- writer  uses  the  following  language 
in  reference  to  this  question :  "To  extract 
general  principles  from  these  cases  whose 
conflict  is  so  great  as  to  amount,  in  the  lan- 
guage of  a  recent  case,  'almost  to  anarchy,* 
IS  manifestly  difficult."  We  do  not  deem  it 
necessary  to  cite  the  cases  which  are  in  accord 
with  the  former  rulings  of  this  court.  Wlien 
it  is  conceded  that  the  instrument  construed 
alone  is  binding  on  the  party,  it  appears  to 
us  that  there  is  no  law  pertaining  to  ambig- 
uous writings  which  will  authorize  a  relaxa- 
tion of  the  rule  that  a  written  contract  can- 
not be  added  to,  altered,  or  changed  by  parol 
evidence ;  and  the  rule  as  recently  announced 
by  this.court  in  Lee  v.  PerdTcU,  supra,  renders 
it  wholly  unnecessary,  to  the  protection  of 
any  right  of  the  signer  of  such  an  instrument, 
to  overrule  any  case  heretofore  decided  by 
this  court.  The  note  involved  in  Pereital'e 
Case  is  substantiallv  the  same  as  the  note  in 
the  case  at  bar ;  and  It  is  held  that  the  party 
whose  name  was  signed  might  by  an  appro- 
priate pleading  set  up  that  the  note  was  so 
signed  by  mutual  mistake  of  the  party,  and 
demand  a  reformation  of  the  instrument,  and 
prove  the  mistake  by  parol.  It  should  be 
the  aim  of  every  court  of  last  resort  to  build 


oompany  where  it  was  sued  In  assumpsit,  for  the 
goods  sold,  for  which  the  note  was  given,  although 
the  court  said  it  might  be  the  liability  of  C.  D. 
also.  Emerson  v.  Providence  Hat  Mfg.  Ck).  Vi  Mass. 
S37, 7Am.  Dec.  60. 

But  a  note  in  the  form  of :  **  We  the  subscribers 
promise  to  pay— on  behalf  A.  B.  Greys,  signed  **C. 
D.,  E.  F.,  G.  B.^  Seo*y,"  is  the  personal  note  of  the 
signer.    Kendall  v.  Morton,  21  Ind.  206. 

In  this  case  the  company  was  a  military  company. 

And  a  note  "We  as  trustees  of  A.  B.  church,  for 
and  in  behalf  of  said  church,  promise,"— signed, 
**C.  D.  B.  F.  G.  H.,  Trustees  of  A.  B.  church,"  is 
a  debt  of  the  signers  where  no  authority  to  bind 
the  corporation  is  shown.  Dennison  v.  Austin,  16 
Wis.  884. 

To  the  same  effect  is  a  note :  **  We  f  o  behalf  of 
ttaeA.  B.  Society  promise,"  signed,  'KX  D.,  B.  F., 
G.  H."  where  there  was  no  evidence  that  there  was 
any  sodety  or  that  the  note  was  for  a  debt  of  such 
•odety.    Pomeroy  v.  Blade,  16  Vt.  220. 

And  a  *'  Joint  and  several  promise"  to  pay  **  for 
and  on  behalf  of"  a  oompany  was  held  to  bind  tbe 
signers  personally,  it  being  a  Joint-stock  com- 
pany and  the  promise  Joint  and  severaL  Healey 
V.  Story,  3  Exch.  S,  18  L.  J.  Bxch.  8;  Maclae  v.  Suth- 
erland, 8  El.  &  Bl.  1. 

So  a  note  in  form  of,  **We  the  undersigned 
•  .  .  being  members  of  the  executive  committee 
In  behalf  the  A.  B.  R.  B.  Society,  do  Jointly  prom- 
ise," is  a  personal  obiigatioD  of  the  signers.  (The 
oompany  was  registered  after  the  note  was  made.) 
Gray  v.  Baper,  L.  R.  1 0.  P.  Div.  694. 

And  a  note  as  **We,  the  prudential  committee  for 
and  in  behalf  of  the  A.  B.  church,  agree  to  pay,*^ 
etc.,  siirned,  **C.  D.,  B.  F.,  G.  H.,"  was  held  to  be 
prima  facie  the  Individual  note  of  the  signers,  on 
a  demurrer  to  the  petition.  Morell  v.  Godding,  4 
Allen.  408. 
19  L.  R.  A. 


And  a  note.  **I  promise  to  pay,"  signed,  **G.  D. 
(L.  S.)  for  D.  E..  president  of  the  A.  B.  Oompany," 
is  an  Ind  I  vid  uai  note  of  the  signer.  The  seal  of  the 
signer  makes  It  personaL  Bryson  v.  Lucas,  84  N. 
G.  680, 87  Am.  Bep.  684. 

IndonemenU  made  oiflciaOy. 

An  Indorsement  by  **0.  D.,  Receiver,"  who  is  the 
payee  of  the  note,  binds  him  Individually.  Towne 
V.  Rice,  132  Mass.  67. 

And  a  note  signed,  '*A.  B.  Company,  G.D.,Pre8*t,** 
payable  to  E.  F.,  Indorsed  by  E.  F.  and  by  G.  B., 
president,  binds  G.  B.  individually  where  tbe  in- 
dorser  would  not  take  the  note  without  that  in« 
dorsement.  It  was  the  note  of  the  corporation  prior 
to  the  indorsement.   Wyokoff  v.  Ray,  2  City  Ct.  259. 

And  where  a  note  is,  **We  promise  to  pay  to  the 
order  of  A  B.  Co.,"  signed,  •*£.  F."  and  the  indorse- 
ment is  **J.  H.,  Treas.,"  **a  D.,"  It  is  tbe  personal 
indorsement  of  G.  D.  and  he  cannot  show  that  It  is 
only  a  company  indorsement  by  him  as  an  oflBcer 
that  is  required  by  a  by-law  to  pass  title.  Condon 
V.  Pearce,  48  Md.  88. 

Directors  whoareaooommodation  indorsers  in- 
dividually of  notes  payable  to  themselves  to  raise 
money  for  an  insolvent  corporation  are  not  en- 
titled to  notice  of  dishonor  of  the  paper.  Hull  v. 
Myers  (Ga.)  Jan.  6, 1898. 

An  indorsement,  "A.  R  bank  by  B.  F.,  Pre8*t,** 
or,  ''G.  D.,  Cashier,"  binds  the  bank  and  not  tbe 
ol&cers.  Aiken  v.  Marine  Bank,  16  Wis.  679; 
Houghton  V.  Blkhom  First  Nat.  Bank,  26  Wis.  668, 
7  Am.  Rep.  107. 

But  where  the  payee  is,  *H1  D.,  Treas.,"  an  in- 
dorsement by  **G.D.,  Trees.,**  does  not  render  him 
liable  where  the  intention  was  known.  Baboook  v. 
Beman,  U  N.  Y.  200. 

Where  a  note  reads:  '*We  promise  to  pay  to  tbe 
order  of  C.  B.,  Treas.,"  signed,  ^A.  B.  Engine  and 
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op  a  harmonious  and  oonsisteDt  line  of  aa- 
thority,  and  thus  avoid  confusion ;  and  cases 
•boula  be  oyemiled  only  when  there  appears 
to  be  a  necessity  tiierefor,  in  order  to  protect 
the  rights  of  the  people,  or  to  promote  the 
proper  administration  of  justice.  When  a 
party  to  such  an  instrument  is  by  an  author- 
itative decision  of  this  court  given  the  op- 
portimity  to  reform  the  instrument  by  parol 
evidence,  he  should  not  be  heard  when  he 
asserts  the  claim  that  former  decisions  of  the 
court  should  be  overruled,  because  there  are 
cases  in  conflict  with  them,  and  because  he 
cannot  be  allowed  to  introduce  parol  evidence 
in  an  action  at  law,  and  under  a  merely  de- 
fensive answer. 

It  is  claimed  that  because  this  note  is  made 
payable  at  the  office  of  the  Dubuque  Mattress 
Company,  and  that  the  note  contains  the 
words,  •^Accepted,  March  21st,  1889,"  it  ren- 
ders the  instrument  ambiguous,  so  as  to 
change  the  rule  as  to  extrinsic  evidence.  We 
discover  nothing  in  fixing  the  place  of  pay- 
ment, or  the  use  of  the  words  of  acceptance, 
to  create  any  ambiguity  which  would  affect 
the  (juestion  as  to  the  introduction  of  ex- 
trinsic evidence  to  contradict  the  legal  effect 
of  the  instrument. 

The  judgment  oj  the  District  Court  is  affirmed. 

Kinnoy  «7.,  dissenting: 

Under  the  doctrine  announced  in  the  ma- 
jority opinion  in  this  case,  and  in  other  cases 
on  which  it  is  based,  it  is  held  that  parol 
evidence  of  intention  of  the  parties  is  inad- 
missible.    I  am  unable  to  concur  in  that 


conclusion.  It  would  be  useless  to  attempt 
to  consider,  much  less  reconcile,  all  the  cases 
bearing  on  the  question.  I  shall  endeavor 
to  state  the  law  which  I  believe  applicable 
in  this  case,  and  make  a  brief  review  of  a  few 
of  the  authorities  which  support  my  conten- 
tion. 

If  in  such  a  case  there  is  anythiue  on  the 
face  of  the  paper,  whether  in  the  body  of  the 
note  or  as  a  part  of  the  signature,  which  sug- 
gests a  doubt  as  to  the  party  bound,  or  the 
character  in  which  any  of  the  signers  has 
acted  in  affixing  his  name,  parol  evidence  is 
admissible  between  the  original  parties  to 
establish  the  real  intent;  hence  while,  where 
one  signs  as  a^ent  of  another,  the  prima  facie 
presumption  is  that  the  words  are  merely  des- 
criptio  persona,  and  therefore  the  one  so  sign- 
ing is  personally  bound,  yet  it  may  be  shown, 
in  an  action  between  the  original  parties  to 
the  instrument,  that  it  was  not  so  intended, 
and  that,  in  fact,  the  real  intention  was  to 
bind  the  principal  whose  name  was  disclosed 
iu  the  signature  of  his  ngent,  or  who  was 
well  known  by  the  payee  to  be  the  real  party 
to  be  bound.  Hardy  v.  Fileher,  57  Miss.  18, 
34  Am.  Rep.  482 ;  Eaile  v.  PHrce,  32  Md. 
327,  3  Am.  Rep.  189 ;  McGUUan  v.  IteynoldSy 
49  Mo.  812 ;  Baldtoin  v.  Bank  of  Newbury,  68 
U.  S.  1  Wall.  234,  17  L.  ed.  534;  Carpenter 
v.  Famsworth,  106  Mass.  661;  Mechanics 
Bank  of  Alexandria  v.  Bank  of  Columbia,  18 
U.  8.  5  Wheat.  826,  5  L.  ed.  100 ;  Mean»  v. 
Swormstedt,  82  Ind.  87,  2  Am.  Rep.  880. 
Sometimes  the  doctrine  is  stated  that,  where 
words  which  may  be  either  descriptive  of 


Machine  Works  byR  P.  8ec'y»"  Indorsed.  "C.  D., 
Treasurer,"  the  iodorsement  binds  C.  D.  prima 
facie  personally  but  tbe  inteDtion  may  be  showo. 
€k>u  began  Kat.  Bank  v.  Boardman,  46  Minn.  298. 

And  a  note,  ^*I  promise  to  pay  to  C.  D.,  Preset,** 
•Ifirned,  "R  F.,  Agt.,"  indorsed.  "C.  D.,  President, 
A.  B.  Factory,"  is  not  a  personal  indorsement  of  C. 
D.  so  as  to  render  him  liable  under  G^eorgria  Oode, 
%  2211.    Bank  of  University  v.  Hamilton.  78  Gku  812. 

Where  th€  promise  is  iavdmdualamd  thestOMAurtis 
offictaL 

Ordinarily  where  the  promise  is  individual,  as. 
**1  promise,"  or,  "We  promise."  and  the  signatiure 
Is  "C.  D.,  Pres't."  or,  "C.  D.,  Trustee,"  or  "a  D.. 
fieoy.,"  or  the  like,  it  will  be  held  to  be  the  Individ- 
ual  note  of  the  signer.  Coburn  v.  Omega  Lodge  A. 
F.  &  A.  M.  71  Iowa,  681 :  Williams  v.  Miami  Powder 
Oo.  86  m.  App.  108 ;  Scott  v.  Baker,  8  W.  Ya.  286; 
Fitch  V.  Lawton,  6  Uow.  (Miss.)  371 ;  Brunawlck- 
Balke  Colieoder  Co.  v.  Boutell.  45  Minn.  21:  Fowler 
T.  Atkinson,  6  Minn.  578 ;  Hendell  v.  Harriman,  75 
He.  497. 46  Am.  Bep.  421;  McCluro  v.  Llvermore,  78 
Me.  890 ;  Mellen  v.  Moore.  68  Me.  800 ;  Sheridan  v. 
Carpenter.  61  Me.  83;  Sturdivant  v.  Hull.  59  Me.  172; 
■Courtauld  v.  Saunders,  16  L.  T.  N.  S.  662;  Price  v. 
Taylor,  5  Hurlst.  &  N.  540, 20  L.  J.  Ezoh.  881 ;  Bew  v. 
Pettet  1  Ad.  &  El.  106;  Bupert  v.  Madden,  1  Chand. 
IWis.)  146:  Sumwalt  v.  Rldgly,  20  Md.  107;  Ameri- 
•can  Ins.  Co.  v.  Stratton,  60  Iowa.  OOS;  Wing  v.  Glick. 
« Iowa,  473,  41  Am.  Rep.  118;  McClellan  v.  Robe,  96 
Ind.  298 ;  Williams  v.  Lafayette  Second  Nat.  Bankt 
•88  Ind.  287 ;  Hayes  v.  Brubaker,  66  Ind.  27;  Hays  v. 
V.  Crutcher,  54  Ind.  280;  Faw  v.  Meals,  66  Ga.  7U ; 
Hobson  V.  Hassett,  76  Cal.  208:  Davis  v.  England, 
141  Mass.  587:  Fiske  v.  Eldrldge,  12  Gray,  474;  Hills  v. 
Bannister,  8  Cow.  81;  Oolllns  v.  Buckeye  State  Ins. 
Co.  17  Ohio  St.  216, 03  Am.  Dec.  902;  Savage  v.  Rir, 
•  N.  H.  268 ;  Ferris  v.  Thaw,  78  Mo.  446 :  Haverhai 
.»  L.  R.  A. 


Mut  F.  Ins.  Co.  V.  Kewhall,  1  Allen,  180:  Chamber- 
lain V.  Pacific  Wool  Growing  Co.  54  Cal.  103:  Bot- 
tomley  v.  Fisher,  1  Hurlst.  &  C.  211.81  L.  J.  Exch. 
417;  Conner  v.  Clark.  12  CaL  168,  73  Am.  Dec.  529 ; 
Schools  of  Cahokio  Trustees  v.  Rautenberg,  88  IIL 
2^;  McNeill  v.  Shober  ft  C.  Lithographing  Co.  Cll.) 
Jan.  19, 1888:  Virginia  Ezch.  Bank  v.  Lewis  County, 
28  W.  Va.278;  Barker  v.  Mechanic  F.  Ins.  Co.  8 
Wend.  94 ;  Tllden  v.  Barnard,  43  Mich.  876, 88  Anu 
Rep.  197. 

Nearly  all  of  the  above  cases  were  construed  on 
the  face  of  the  instrument,  or  on  demurrer  to  the 
petition,  which  is  the  same,  and  in  most  all  of  the 
cases  parol  evidence  was  refused  to  show  that  the 
Intention  was  not  to  bind  the  signers  individually. 

Some  courts  have  permitted  the  fact  to  be  shown, 
that  the  intention  was  not  to  bind  the  signers,  and 
that  it  was  given  for  a  debt  of  the  company,  and 
have  held  that  the  signers  were  not  Individually 
liable.  Gerber  v.  Stuart,  1  Mont.  172 ;  Wyman  v. 
Gray.  7  Harr.  ft  J.  409 ;  Johnson  v.  Smith,  21  Conn. 
627;  Hovey  v.  MaglU,  2  Conn.  680:  Smith  v.  Alex- 
ander, 81  Mo.  196 ;  Drake  v.  Flewellen,  83  Ala.  106; 
Wallls  V.  Johnson  School  Twp.  75Ind.36S;  Dispatch 
Line  of  Packets  v.  Bellamy  Mfg.  Co.  12  N.  H.  205. 

But  the  facts  must  be  well  pleaded  or  the  sigrners 
will  be  liable.    Brockway  v.  AUen.  17  Wend.  40. 

And  a  note,  ••We  promise  to  pay."  signed,  ''C,  D., 
Pre8*t,  A.  B.  Co.,  B.  F..  Secy.,  pro  f em.,  indorsed,  *'J. 
K.,"  **C.  D.,"  is  not  the  personal  note  of  the  signers 
as  the  Individual  indorsement  and  the  signature  of 
the  secretary  pro  tern,  import  that  it  is  the  note  of 
the  company.  Farmers  ft  M.  Bank  of  Savings  v. 
Colby,  64  OaL  852. 

Notes  made  under  seal  cf  the  corporation* 

So  a  note  as,  ••We  promise  to  pay,**  signed  by  the 
officers  with  name  of  office  attached,  having  there- 
on the  imprint  of  the  corporation  seal,  is  not  the 
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the  person,  or  indicative  of  the  character  in 
which  be  contracts,  are  affixed  to  the  name 
of  the  contracting  party,  prima  facie  they  are 
descriptive  of  the  person  only ;  but  the  fact 
that  they  were  not  so  intended  bjr  the  parties, 
but  were  understood  as  determining  tlie  char- 
acter in  which  the  party  contracted,  may,  as 
between  the  original  parties,  be  shown  by 
extrinsic  evidence.  Pratt  v.  Beaupre^  18 
Minn.  177,  (Gil.  187 ;)  Bingham  v.  Stewart, 
14  Minn.  2!4,  (Gil.  153;)  Veering  v.  Thorn, 
29  Minn.  120 ;  Bowell  v.  Oleson,  82  Minn.  288. 
A  learned  author  thus  states  the  rule,  as 
bein^  supported  by  the  preponderance  of  au- 
thority :  "Between  the  immediate  parties  to 
a  bill  or  note,  parol  evidence  is  admissible  to 
show  that,  by  a  course  of  dealing  between 
the  parties,  that  form  of  execution  has  become 
to  be  the  recognized  and  adopted  form  by 
which  the  obligation  of  the  principal  is  en- 
tered into ;"  also  that  it  is  admissible  to  show 
**  that  the  instrument  was,  to  the  knowledge 
of  the  parties,  intended  to  be  the  obligation 
of  the  principal,  and  not  of  the  agent,  and 
that  it  was  given  and  accepted  as  such.'' 
Mechem,  Pub.  Ag.  §  448 ;  Metcalf  v.  Wil- 
Harm,  104  U.  8.  98.  26  L.  ed.  665 ;  Hovey  v. 
MagiU,  2  Conn.  680 ;  La  Salle  Nat,  Bank  v. 
Tdu  Rock  db  Bye  Co,  14111.  App.  141 ;  Qerher 


V.  Stuart,  1  Mont.  172 ;  Bank  <yf  Gens»ee  v. 
Patchin  Bank,  19  N.  T.  812 ;  Brockway  v. 
AUen,  17  Wend.  40 ;  Owings  v.  Orubhs,  6  J. 
J.  Marsh.  81 ;  McClellan  v.  'BeymOds,  49  Mo. 
812. 

Parsons,  in  speaking  of  the  manner  in 
which  an  agent  should  sign  a  contract,  says : 
"But  the  recent  cases  and  the  best  reasons  are 
for  determining  in  each  instance,  and  with 
whatever  technical  inaccuracy  the  si^naturfr 
is  made,  from  the  facts  ana  the  evidence, 
that  a  party  is  an  a^cnt  or  a  principal,  in 
accordance  with  the  intention  of  the  parties 
to  the  contract,  if  the  words  are  sufficient  to 
bear  the  construction.*  1  Pars.  Cont.  p.  54, 
and  notes.  Again,  it  has  been  well  said: 
"  If,  upon  the  face  of  the  instrument,  there 
are  indications  sug&restive  of  agency,  such  aa 
the  addition  of  words  of  office  or  agency  to 
the  signature,  or  the  Imprint  of  the  corporate 
title  on  the  paper,  parol  evidence  is  compe- 
tent to  show  who  the  parties  intended  should 
be  bound  or  benefited."  Abbott,  Trial  Ev. 
87.  Again,  adding  the  title  "Agent"  or  the 
like  to  a  signature  is  notice  to  the  payee  that 
the  signer  does  not  intend  to  be  personally' 
liable,  and,  where  the  principal  is  known, 
he  alone  is  liablie.  1  Am.  &  £ng.  Encyclop^ 
Law,  p.  890,  and  citations. 


personal  note  of  the  slgnera.  In  some  of  the  cases 
evidence  was  allowed  to  show  the  Intention  of  the 
parties  and  to  whom  credit  was  Riven.  Miller  v. 
Boach,  6  L.  R.  A.  71, 150  Mass.  140:  Scanlan  v.  Keith, 
lOe  HI.  884:  Hood  v.  Hallenbeck,  7  Hun.  866;  Means 
V.  Swormstedt.  88  Ind.  87, 2  Am.  Rep.  880:  Guthrie 
V.  Imbrie,  12  Or.  182,  68  Am.  Bep.  881;  Pitman  v. 
Kintner,  5  Blackf .  230,  83  Am.  Deo.  401. 

So  a  note,  **We  two  of  the  directors  of  the  A.  B. 
society,  by  and  on  behalf  of  the  said  society  prom- 
ise to  pay," aifirned,  "0.  D.,  B.  F.,"  undersea!  of  the 
company,  is  not  the  personal  note  of  the  signers. 
Aggs  V.  Nicholson.  1  Hurlst.  &  N.  165. 

When  the  promiee  is  made  offleiaay  and  the  signaUtre 
isofficiaL 

A  promise  by  otBcers  of  a  religious  society  as 
such  signed  by  them  as  offloera  was  held  not  to  be 
the  personal  note  of  the  signers  where  the  name 
used  is  the  statutory  mode  of  contracting.  Gillet 
y.  New  Market  Sav.  Bank,  7  Dl.  App.  499;  New 
Market  Sav.  Bank  v.  Oillet,  100  Ul.  254,  89  Am.  Bep. 
89;  Little  v.  Bailey,  87  111.  280 ;  Creswell  v.  Holden, 
2McArtb.579. 

A  promise  made  and  signed  by  olflcers  as  such 
is  ordinarily  not  the  personal  promise  of  the  sign- 
ers where  they  had  authority  to  contract  for  the 
company,  and  it  was  the  intention  and  under- 
standing that  it  was  a  company  debt.  Randall  v. 
V.  Snyder.  1  Lans.  168 ;  BJancbard  v.  Kaull.  44  Gal. 
440 ;  Mott  V.  Hicks.  1  Cow.  618.  13  Am.  Dec.  660 ; 
Aimen  v.  Hardin,  60  Ind.  119;  Mann  v.  Chandler,  9 
Mass.  335 ;  Leach  v.  Blow,  8  Smedes  &  M.  221;  Haile 
V.  Pelrce,  32  Ind.  337,  8  Am.  Rep.  189 ;  Roberts  v. 
Burton,  14  Yt  196;  Barlow  v.  Congregational  Soo. 
In  Lee,  8  Allen,  460;  Proctor  v.  Webber,  1 D.  Chip. 
871. 

To  the  same  effect  where  the  promise  added  *'but 
not  as  individuals.**  Shoe  &  Leather  Nat.  Bank  v. 
DIx,  128  Mass.  148, 25  Am.  Rep.  49. 

And  a  promise  by  oflBcers  of  a  lodge  *^or  its  use** 
was  not  the  personai  note  of  the  sigrners.  Pearse 
V.  Welbora,  42  Ind.  831. 

On  the  other  hand,  the  promise  olflcially  and 
■Ignature  olflcially  has  been  held  to  be  mere 
deseriptU)  persona  and  a  personal  obligation  of  the 
19L.R  A. 


signers.  Mears  v.  Graham,  8  Blackf.  144 ;  McClure 
V.  Bennett,  1  Blackf.  189. 12  Am.  Dec.  228;  Congres- 
slonai  Twp.  No.  11  v.  Weir,  9  Ind.  224. 

And  was  an  individual  promise  where  the  signers, 
put  their  seal  (L.  8.)  opposite  their  names.  Taft  v.. 
Brewster,  0  Johns.  884, 6  Am.  Bee.  280. 

And  a  promise  made  oflBcially  and  signed  offl- 
dally  will  be  held  to  be  a  personal  note  where  the- 
authority  or  the  Intention  to  bind  the  company  i» 
not  shown.  Powers  v.  Brlggs,  79  III.  493, 22  Am. 
Rep.  176;  Ross  v.  Brown,  74  Me.  862. 

Or  if  made  by  public  oiBceis  they  must  plead  anA 
prove  exoneration  as  public  ofScers.  Bingham  v. 
Stewart,  18  Minn.  106. 

But  they  will  be  personaUy  liable  if  the  payee^ 
has  been  prejudiced  by  their  negligence.  Allen  y 
Sisson,  66  Hun,  140. 

And  a  promise  by  officers  signed  oflBcialJy  will 
bind  them  personally  where  the  society  was  unin- 
corporated. Chick  V.  Trevett.  20  Me.  462,  87  Am» 
Dec.  68. 

And  a  promise  officially  but  ^'Jointly  and  several-^ 
]y**  win  be  a  personal  obligation  though  signed  of- 
ficiaUj'  and  **on  account  of  the  company**  for  a 
joint-stock  company.  PenkivU  v.  Connel,  5  Bxch. 
881,19L.  J.Bxch.d06. 

An  early  case  in  Kentucky  held  a  promise,  *'We- 
as  trustees  of  the  town  of  A-  B.,*'— signed  '*a  D. 
Pres.,  E.  P.,  G.  H.,  Trustees,**  to  be  a  personal  prom- 
ise because  there  was  no  corporation  seal  and  be- 
cause the  word  "as**  in  this  case  Imported  a  several 
promise.    Trask  v.  Roberts,  1 B.  Mon.  201. 

This  construction  of  the  word  '*as**  seems  to  \» 
contrary  to  the  general  doctrine. 

Where  thepromise  is  offlGkd and  the  signature  iiuH- 
viduaL 

Ordinarily  the  promise  made  officially  as  **We  the 
directors  *  and  signed  individually  is  the  personal 
note  of  the  signers.  Hypes  v.  Griffen,  89  111.  134, 
81  Am.  Rep.  71;  Caphart  v.  Dodd,  8  Bush,  684.  91- 
Am.  Dec.  258;  Dutton  v.  Marsh,  L.  R.  6  Q.  B.  Div. 
861,  40  L.  J.Q.  B.  175,  24  L.  T.  N.  S.  470, 19  Week.  Rep. 
754;  Whitney  v,  Sudduth,  4  Met.  (Ky.)  296;  Bradlee  v* 
Boston  Glass  Mfg.  Co.  16  Pick.  847. 

But  such  a  promise  was  not  personal  where  it 
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A  reference  may  profltabl^  be  made  to  some 
of  the  cases  wherein  the  principles  abo^e  an- 
nounced have  been  approved.  When  a  bill 
of  ezchanffe  was  drawn  in  the  ordinary  form, 
but  signed  by  one  with  the  word  **  Treasurer" 
followinji^  his  name,  it  was  held  parol  evi- 
dence was  admissible  to  show  that  it  was  in- 
tended to  bind  the  principal,  and  that  the 
facts  pleaded,  (substantially  the  same  as  in 
this  case,)  if  true,  were  sufficient  to  relieve 
the  party  from  personal  liability.  Martin  v. 
SmitK  65  Miss.  \\BovDeU  v.  Olewm,  82  Minn. 
288. 

In  case  of  a  note  in  the  ordinary  form,  and 
Bigned,  **  Pioneer  Mining  Company.  John 
E.  Mason,  Supt.,  "  the  note  reading,  **We 
promise  to  pay,"  etc.,  parol  evidence  was 
admitted  to  show  that  the  intention  was  to 
bind  the  company  only.  The  court  said 
Mason's  liability  was  not  to  be  determined 
merely  by  reference  to  the  rules  of  grammar. 
**  Shall  we  say  that  the  omission  of  the  word 
'by*  or*  per*  renders  the  instrument  unmis- 
takably the  note  of  Mason?"  Bean  ▼.  Pioneer 
Min.  Uo.  66  Cal.  451.  An  instrument  read- 
ine:  **If  the  Marsh  Harvester  don't  work 
to  bis  satisfaction,  he  (W.  Thorn)  can  return 


the  machine  to  me,  and  I  will  rotum  hit 
notes  to  him.  A.  M.  Schell,  Agent,  "—waa 
held  open  to  prove  by  parol  that  it  waa 
intended  to  bind  his  principal,  not  himself. 
Dtering  v.  Thorn,  29  Minn.  120.  8ee  also 
Bingham  Y,  StewaH,  13  Minn.  106,  (Gil.  06.) 
In  a  case  where  a  note  in  the  usual  form  was 
signed,  **W.  T.  Bontell,  Pres.,*'  it  was  held 
that  the  prima  facie  character  of  the  liability 
miirht  be  overcome  by  parol  evidence,  and 
the  obligation  shown  to  be  that  of  the  cor- 
poration. Brunswick  Balke  OoUender  Co.  v. 
Bouiell,  45  Minn.  21 ;  Peterson  v.  ffoman,  44 
Minn.  166.  A  note  in  the  usual  form  waa 
payable  to  A.  J.  Boardman,  treasurer,  and 
siened,  **  Minneapolis  Eng.  and  Machine 
Works,  By  A.  L.  Crocker,  Secy. , "  and  was 
indorsed,  "A.  J.  Boardman,  Treasurer."  It 
was  held  parol  evidence  was  admissible  to 
show  that  Boardman  indorsed  it  in  his  nffl. 
cial  capacity,  as  treasurer  of  a  corporation. 
Souhegan  Nat.  Bank  v.  Boardman,  46  Minn. 
298.  In  case  of  a  note  signed,  "John  Kean, 
President  Elizabethtown  and  Jonesville  R. 
R.  Co.,"  the  court  says:  **It  is  not  clear 
who  was  the  contracting  party,  whether  the^ 
obligation  was  assumed  by  the  agent,   or 


was  IntcDded  and  understood  to  be  a  company  debt 
and  the  siffncra  had  authority.  Steama  v.  Allen, 
25  Hun,  668. 

Or  the  promise  to  made  by  a  public  ajcent. 
Knlffht  V.  Clark,  48  N.  J.  L.  2S,  67  Am.  Rep.  684. 

And  a  note:  **The  president  and  dlreotora  of  the 

A.  B.  CJompany  wiU  pay,**  signed,  **a  D.  Prea.,  B. 
F.,  G-.  H.,**  does  not  bind  the  sifirners  Individ- 
ually, because  there  was  no  personal  pronoun,  or 
several  promise  used.  Yowell  v.  Dodd,  8  Bush,  681, 
96  Am.  Dec.  260. 

ifotes  loftere  the  eomlderation  i»  exvreteed  on  the 
face  of  the  paper, 

A  note  will  be  considered  a  personal  obligation 
where  the  intention  and  authority  to  execute  the 
paper  tor  the  company  is  not  pleaded  and  .proven, 
although  the  note  may  show  that  the  consideration 
Is  for  the  company  district.  Bayless  v.  Pearson,  15 
Iowa,  ffl9;  Willson  v.  Nicholson,  61  Ind.  2Ai. 

So  also  where  the  promise  is,'*jointly  and  several- 
ly,** where  the  signers  had  no  authority.  Weare  v. 
Oove,  UN.H.  196. 

And  a  note,  **1  promise  to  pay  .  .  .  for  caus- 
ing full  page  view  of  the  A.  B.  school  building  to 
be  printed  •  .  *  Three  atlases  to  be  given  .  •  • 
Sifty  extra  views  given,  sketch  to  be  submitted  to 
CD.,**  signed,  "CB^ President soh.bd.,**isa per- 
sonal obligation  of  0.  D.  Foroey  v.  Caldwell  (Pa.) 
May  10,1887. 

But  a  note  as  *%  C.  D.,  director  of  A.  B.  District, 
agree  to  pay  .  .  .  said  sum  to  be  paid  out  of 
any  funds  due  said  subdlstrict,**  signed.  *'C.  D., 
Director,**  and  "Accepted  by  B.  P.,  County  Clerk,'* 
Is  not  a  personal  obligation  of  the  signer.  McOee 
T.  Larramore,  60  Mo.  425. 

So  a  note,  "I  promise  to  pay**  **a  balance  due 
them  for  building  a  sohoolhousein  A.  B.  district,** 
signed  **C.  D.,  Local  Director.**  where  the  intention 
was  to  bind  the  district  and  credit  was  given  the 
district.  Is  not  a  personal  note  of  the  signer.  Mo- 
Qellan  v.  Reynolds,  49  Mo.  812. 

So  a  promise  by  trustees  and  their  mccessors  in 
office  for  money  advanced  to  buHd  a  church  ^'sald 
sum  to  be  a  lien  on  said  church,**  signed,  **0.  D., 

B.  F.«  G.  H.,  Trustees,**  is  not  theindlyidual  note  of 
the  signers.   Klostermann  v.  Loos.  68  Mo.  290. 

See  cases  next  below. 
t9L.R.  A. 


Notee  havina  company  name  thereon, 
A  note,  ** Agreement  between  the  A.  B.  Company,. 
Limited,  and  E.  F.,**  **We  the  undersigned,  three  of 
the  directors  of  the  said  company,  hereby  agree  to- 
repay  .  •  .  and  we  assign  as  security  the  maohlDo^ 
and  tools  •  .  .  (the  property  of  the  company)  **- 
signed,  '*0.  D.,  J.  H.,  J.J.,**  is  a  personal  obligation 
of  the  signer,  as  there  being  no  seal  the  top  line  will 
be  rejected  as  surplusage.  McCollln  v.  Oilpln,  L.  "EL. 
6  Q.  B.  Dlv.  616,  L.  K.  5Q.  a  Div.880.44  U  T.  N.  & 
914, 29  Week.  Rep.  406. 

And  a  note,  "We  promise  to  pay,**  signed,  0.  D., 
Treas.,  B.  F.,  Pres*t,**  having  printed  on  margin  end 
*^A.  B.  Company**  is  an  Individual  note  of  signers. 
Merchants  Nat  Bank  of  Oardiner  v.  Clark,  64. 
Hun,  175;  Oasco  Nat.  Bank  of  Portland  v.  Oark 
46  N.  r.  &  B.  Iffij. 

So  a  note  with  headline:  **A.  B.  Association  ag8t» 
The  N.  O.  Company**  —(Title  of  cause),  *' We  the  un- 
dersigned hereby  bind  ourselves  to  pay  in  edlido  ta 
P.  Q.,  Attorneys,**  "as  soon  as  the  above  suit  is 
settled,  .  .  .  being  for  professional  services  to  be 
rendered  by  said  P.  Q.  to  the  plaintiffs  in  the  above, 
suit,**  signed,  "  a  D.,  E.  F.,  G.  H.,  Special  Commit- 
tee,** Is  a  personal  note  of  the  signers.  Cooley  v. 
Bsteben,  26  La.  Ann.  615. 

Where  the  official  deetonatlon  ie  altered. 

Where  a  note  or  the  indorsement  is  official  ana. 
the  promise  Is  individual  and  there  is  nothing  to 
show  that  It  is  the  debt  of  the  company,  the  fact 
that  the  official  designation  has  been  torn  off  or 
erased  has  been  held  not  to  release  the  signers  or 
Indorsers  individually.  Burlingame  v.  Brewster, 
79  III.  616, 22  Am.  Rep.  177;  Hayes  v.  Matthews,  6a 
Tnd.  412, 80  Am.  Rep.  286;  Thackeray  v.  Hanson,  1 
Colo.  866. 

But  a  note  saying:  "1  promise  to  pay  to  the  order 
of  a  D.,**  etc..  signed,  **B.  F.,  Treasurer,**  and  in- 
dorsed, *'C.  D.,**  where  C  D.  had  signed  the  name  of 
*'C.  D.,  Pre6*t,**  in  blank  across  the  back  t)efore 
making,  but  the  holder  erased  '*Pre8*t**  and  then 
had  the  note  Oiled  up,— is  not  the  Individual  note  of 
C.  D.  when  the  parties  knew  the  note  wiis  for  a. 
d3bt  of  the  corporation.  Sharpe  v.  Bellis,  61  Pa. 
69,  100  Am.  Dea61& 

Fornottf  on  liability  of  public  officers  upon  con- 
tracts made  by  them  for  the  public,  see  Brown  y«. 
Bradlee(MaaB.)16L.B.A.609.  LT 
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Is  supported  'by  **  the  reason  of  the  thing,  ^ 
and  sustained  by  the  overwhelming  weight 
of  authority.  Such  contracts  as  the  one  in 
question  are  becoming  greater  in  frequency 
and  general  interest.  They  are  principally 
used  in  connection  with  the  sale  of  sewing 
machines,  pianos,  furniture,  soda  fountains, 
rolling  stock  on  railroads,  and  the  like.  The 
intent  and  agreement,  clearly  expressed,  that 
upon  the  payment  of  the  last  installment  of 
so-called  ^rent"  the  thing  leased  shall  be- 
come the  property  of  the  lessor,  stamp  un- 
mistakably the  true  nature  of  the  transaction. 
To  permit  the  so-called  ** lessor"  to  resume 
possession  of  the  property,  and  declare  all 
payments  forfeited,  when  perhaps  all  but 
one  may  have  been  paid,  is  contrary  to  the 
fundamental  principles  observed  in  courts  of 
equity.  Among  the  very  few  cases  which 
may  be  considered  as  holding  or  intimating 
a  contrary  opinion  is  one  from  our  own 
courts.  Puffer  Mfg,  Co.  v.  Baker,  104  N.  C. 
148.  An  examination  of  that  case  shows  that 
it  holds  that  the  contract,  which  is  like  the 
one  before  us,  was  **  terminable  by  the  les- 
sees,'' and  that  upon  such  termination  the 
obligation  of  all  future  notes  for  rent  became 
null.  In  this  we  concur.  It  is  as  if  upon  a 
paper  which  is  on  its  face  a  deed  of  convey- 
ance, with  forfeitures,  but  which  in  equity 
is  a  mortgage,  the  vendee  should  avail  him- 
self of  the  forfeiture,  and  throw  up  the  con- 
tract, instead  of  asking,  in  equity,  to  be  re- 
lieved of  the  forfeiture  upon  i>aylng  the 
balance,  or  for  a  sale.      Not  asking  for  his 


equity,  he  is  remitted  to  his  legal  righto. 
The  vendor  has  no  equity  to  assert,  as  he  haa 
his  remedy  at  law  to  recover  the  property  on 
breach  of  the  condition.  It  is  true  that  the 
decision  in  Puffer  Mfg,  Co.  v.  Baker,  supra, 
may  be  further  construed  as  meaning  Uiat, 
upon  the  failure  to  make  any  payment  as  it 
becomes  due,  the  vendor  can  resume  posses- 
sion of  the  property,  without  any  equitabla 
right  in  the  vendee  to  call  for  an  account  and 
a  sale  of  the  property.  We  hardly  think  the 
court  intended  to  go  so  far.  But,  if  that  is 
a  just  construction  of  the  language  used,  the 
decision  does  not  meet  with  our  concurrence. 
In  Fbi-emoft  v.  Drake,  98  N.  C.  811,  the  les- 
see had  an  ^option,"  and  the  title  did  not 
pass,  as  in  the  present  case,  ipeo  facto,  upon 
performance  of  the  conditions,  i.  e.  on  pay- 
ment of  the  last  installment  of  ''rent.*'  The 
judgment  below  should  be  modified  by  per- 
mitting the  defendant,  in  a  reasonable  time, 
(to  be  stated  by  the  court,)  to  pay  the  sum 
found  to  be  due  plaintiff,  after  deducting  the 
counterclaim  from  the  balance  remaining 
unpaid  of  the  purchase  money,  with  interest, 
and,  if  not  then  paid  a  sale  of  foreclosure  to 
pajr  off  such  balance  and  the  costs  of  the 
action,  the  residue.  If  any,  to  be  paid  to  the 
defendant.  The  appellee  will  pay  the  costa 
of  the  appeal. 
Brror,  Modified. 

Barwell.  e/l,  did  not  alt  on  the  hearinj^ 
of  this  appeal. 
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1.   One  person  eaAnot  eondnet  hla  ordi- 
naory  tonaJneM  in  the  name  of  a  oorpo- 


ration*  ander  Geo.  Stat,  ohap.  59,  whlob  ino«- 
vldes  that  ^^any  number  of  persons  may  aasociate- 
tiiemselves  together  and  beoome  incorporated.**' 
2*  The  aole  owner  of  the  stock  of  a  cor- 
poration which  is  still  doin^  business- 
as  snch  does  not  become  personally 
liable  on  an  indonement  of  drafts  made  by 
him  In  the  name  of  the  oorporation  where  no< 


1  NOTB.— Sole  otcfiers^ipo/stoeic  of  a  eorporotton. 

The  above  case  Is  probably  the  most  Important 
one  on  the  subject  of  the  ownership  of  the  stock 
of  a  corporation  by  a  single  individual,  and  seems 
to  be  the  first  one  in  which  the  Individual  liability 
of  the  stockholder  has  been  expressly  passed  upon. 

Kearly  the  converse  of  the  decision  was  made  in 
Kewton  Mfg.  Go.  v.  White,  42  Qa.  159,  in  which  it 
was  held  that  the  sole  owner  of  the  stock  of  a  cor- 
poration could  not  defeat  an  action  against  the  cor- 
poration itself  on  a  contract  made  in  its  name,  on 
the  ground  that  the  business  was  carried  on  by  him- 
self individualjy.  The  court  declared  that  if  one 
person  owned  all  the  stock  of  a  corporation,  he  had 
the  same  right  to  use  the  name  of  the  corporation 
as  a  larger  number  of  stockholders  would  have. 

The  above  cases  are  in  harmony  with  nearly  all 
the  decisions  in  holding  that  the  concentration  of 
the  stock  of  a  corporation  In  the  hands  of  a  single 
owner  does  not  destroy  the  corporate  franchises. 

Analogous  to  these  decisions  is  one  to  the  efTeot 
that  a  purchase  of  all  the  stock  of  a  corporation 
with  funds  of  a  partnership  composed  of  three 
partners  does  not  dissolve  the  oorporation  or  make 
them  the  owners  of  the  corporate  property  as  indi- 
19  L.  R  A. 


viduala,  but  makes  the  stock  partnership  property. 
Wilde  V.  Jenkins.  4  Paige,  4BS,  8  L.  ed.  684. 

Likewise  a  decision  that  a  purchase  by  two  part- 
ners of  all  the  stock  of  a  oorporation  does  not  dis- 
solve it,  or  make  them  partners,  joint  tenants,  or 
tenants  in  common.  BusseU  v.  McClelLan,  14  Pick. 
68. 

And  the  sole  owner  of  the  stock  of  a  corporation, 
has  not  such  legal  ownership  of  its  property  that 
he  can  maintain  replevin  therefor  in  his  own  name. 
Button  V.  Hoffman,  61  Wis.  20,  60  Am.  Rep.  131. 

So  a  deed  of  corporate  property  by  a  sole  stock- 
holder in  his  own  name  is  void  on  its  face,  and  cre- 
ates no  cloud  upon  the  title.  Baldwin  v.  Oanfleld, 
26  Minn.  48. 

And  the  owner  of  all  the  stock  and  bonds  of  a 
railroad  company  is  not  the  owner  of  the  corporate 
property,  and  therefore  has  no  right  of  action  for 
breach  of  an  obligation  to  the  company  to  secure  a 
perfect  title  to  its  right  of  way.  The  defect  in  the 
title  of  the  right  of  way  does  not  make  a  failure  of 
consideration  for  the  purchase  of  stock  and  bonds. 
Fitzhugh  V.  Missouri  Paa  R.  Co.  45  Fed.  Bep.  812. 

And  a  mortgage  by  the  president  and  general 
manager  of  a  oorporation,  who  owns  all  its  stock 


See  also  30  L.  R.  A.  G48;  31  L.  R.  A.  70(i;  33  L.  R.  A.  800;  35  L.  R.  A.  392;. 
37  L.  R.  A.  6«2 :  40  L.  R.  A.  589. 
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fraud  was  praotioed  and  aU  parties  to  the  trans- 
action  acted  in  the  belief  that  the  corporation 
alone  was  liable. 
41.  The  lUliire  to  pay  op  aU  the  stock 
of  a  corporatioB  does  not  make  one 
who  has  become  the  sole  owner  of  it 
personally  liable  for  corporate  debts  on  the 
ffround  of  fraud,  at  least  where  these  were  tn- 
ourred  lonff  after  the  corporation  had  been  or- 
ffanized  and  bad  been  doing  a  prosperous  busi- 
nesB  and  when  the  stock  paid  in  and  the  assets 
were  amply  sufficient  to  pay  all  indebtedness 
then  ezistinff. 

(February  25, 1898.) 

APPEAL  by  plaiotiff  from  a  decree  of  the 
Chancery  Court  for  Louisville  County  re- 
fusing to  compel  the  satisfaction  of  an  execu- 
tion against  defendant  corporation  which  bad 
been  isBued  upon  a  judgment  on  certain  drafts 
upon  which  defendant  was  indorser  out  of 
-assets  of  the  personal  estate  of  J.  C.  Eisenman 
which  were  in  the  hands  of  the  Germanla  Safe- 
ty Valve  &  Trust  Company,  as  assignee  for 
the  benefit  of  his  creditors.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Barnett,  Miller  A  Barnett  and 
Briffht  A  Brandies  for  appellant. 

Jir,  Borwell  EL  Marshall  for  appellee. 

Pryor*  •/.,  delivered  the  opinion  of  the 
court: 

A  corporation  styled  Eisenman  Bros.  & 
Oo.»  was  organized  under  chapter  56  of  the 
General  Statutes  for  the  purpose  of  engaging 
in  the  milling  business  and  the  purchase  or 
ffrain,  etc.  The  incorporators  were  Jacob 
Kriegher,  Sr.,  David  Frantz,  8r.,  and  J.  C. 
Eisenman.  The  capital  stock  of  the  corpora- 
tion was  $50,000,  and  by  its  terms  the  cor- 
poration could  begin  business  when  two  fifths 
of  its  stock  had  been  paid  in.  There  is  some 
conflict  in  the  testimony  as  to  whether  as 
much  stock  as  $20,000  had  been  paid  when 
the  corporation  began  to  deal  with  the  pub- 
lic, and  we  shall  assume,  for  the  purposes 
of  this  case,  that  only  $15,000  of  paid-up 
stock  was  in  the  vaulta  of  the  corporation  at 


that  time.  J.  C.  Eisenman,  the  appellee 
here,  purchased  up  the  stock  of  the  corpo- 
ration, and  became  the  sole  owner  of  all 
the  stock  and  the  corporate  property.  This 
purchase  was  made  in  January,  1889.  The 
appellee,  on  account  of  his  individual  in* 
dorsements  for  the  corporation,  made  an 
assignment  to  the  Germania  Safety  Vault 
&  Trust  Company,  and  the  assignee  instituted 
this  action  for  the  purpose  of  settling  up  the 
estate  assigned,  and  its  distribution  between 

creditors.     On    the  day    of    October, 

1889,  the  corporation  also  transferred  its  as- 
sets to  the  trust  company  for  the  payment  of 
its  debts.  In  the  months  of  September,  Oc- 
tober, and  November  of  the  vear  1889,  a  firm 
known  as  J.  C.  Mattingly  &  Sons,  engaged 
in  the  manufacture  and  sale  of  whisky,  drew 
their  drafts  on  the  corporation  of  Eisenman 
Bros.  &  Co.  for  large  sums  of  money,  amount- 
ing in  all  to  about  $20,000.  The  drafts  were 
accepted  by  the  corporation,  indorsed  by 
Mattinirly  <&  Sons,  and  discounted  by  the 
Louisville  Banking  Company,  the  appellant 
in  this  case,  and  placed  to  the  credit  of  J. 
C.  Mattin(?ly  &  Sons.  The  corporation  of 
Eisenman  Bros.  &  Co.  had  no  interest  in  the 
loans,  but  had  accepted  the  paper  for  the  ac- 
commodation of  J.  C.  Mattingly  &  Sons,  and 
of  that  fact  the  appellant,  from  the  facts  and 
circumstances  of  this  case,  must  have  been 
fully  apimsed;  and,  but  for  the  failure  of 
Mattingly  <&  Sons,  the  corporation  of  Eisen- 
man Bros.  &  Co.  would  have  continued  solv* 
cut.  The  appellant  instituted  its  action  at 
law  and  recovered  a  judgment  against  the 
corporation  of  Eisenman  Bros.  &  Co.  on  the 
paper  of  Mattin^lv  &  Sons,  and  had  an  exe- 
cution issued,  with  a  return  of  "  No  property 
found."  Having  been  made  a  defendant  to 
the  action  for  a  settlement  of  the  estate  of  the 
appellee  by  his  assignee,  the  Germania  Trust 
Company,  the  appellant  is  seeking  to  make 
J.  0.  Eisenman  liable  in  his  individual  right 
for  the  amount  of  the  Mattingly  notes  upon 
two  grounds:  First.  The  corporation  of 
Eisenman  Bros.  &  Co.  practiced  a  fraud  on 
the  public  when  it  announced  that  it  had  two 


«zoept  two  shares,  is  not  valid,  if  made  by  him  with- 
out the  authority,  knowledflre,  or  acquiosoence  of 
the  directors.    Bngiand  v.  Dearborn,  141  Mass.  500. 

On  the  other  hand,  it  is  held  in  Maryland  that  the 
flole  owner  of  the  corporate  stock  and  property 
may  Rive  a  valid  mortgaffe  upon  such  property  in 
his  own  name,  and  that  it  will  be  valid  as  aflrainst 
poisons  who  subsequently  become  stockholders. 
In  this  case  the  oorporation  united  in  giving  the 
mortgage,  but  the  court  declared  that  this  fact  was 
ImmateriaL  Swift  ▼.  Smith,  66  Md.  408,  67  Am. 
Bep.  886. 

The  court  cited  the  earlier  Maryland  case,  Bel- 
lona  Go*8  Oaae,  3  Bland,  Ch.  446,  in  which  it  was 
said:  "It  is  certainly  within  the  constitutional 
scope  of  the  powers  of  the  General  Assembly  to 
oonstitnte  a  body  politic  of  one  or  of  a  plurality  of 
Individuals;  but  if  a  corporate  capacity  be  given 
to  a  plurality  and  the  stock  of  the  company,  by  the 
owning  of  which  alone  any  individual  can  be  con- 
sidered as  a  corporator,  Is  all  purchased  and  held 
by  one,  it  would  seem  that  the  body  politic  would 
be  thereby  virtually  dissolved.**  But  the  existence 
-of  a  valid  oorporation  was  held  not  to  be  properly 
before  the  court  in  that  case. 


The  Inclination  of  the  Maryland  courts  seems  to 
be  toward  a  doctrine  that  ia  not  elsewhere  ap- 
proved. 

In  Winona  ft  St.  P.  B.  Ck).  ▼.  St.  Paul  ft  S.  C.  R. 
Co.,  88  Minn.  860,  an  allegation  as  to  the  *'sole  bene- 
ficial interest  In  the  rights,  property,  and  immuni- 
ties "  of  the  corporation,  in  whose  name  the  action 
was  brought,  was  held  Immaterial. 

The  fact  that  the  stock  of  a  bank  had  all  been 
owned  by  its  president,  who  afterwards  transferred 
it  to  new  members,  will  not  defeat  the  liability  of 
one,  who,  knowing  this  fact,  signed  as  surety  the 
bond  of  the  bank  as  a  depository  of  public  money. 
Mathis  V.  Morgan,  72  Ga.  517. 

Where  a  statute  required  service  on  the  secretary 
of  a  corporation,  service  on  the  former  secretary, 
who  had  resigned  upon  a  transfer  to  the  president 
of  all  the  stock  by  the  other  stockholders  in  order 
to  evade  an  attachment  of  the  oompaDy*8  property, 
was  held  valid.  But  the  court  added,  if  necessary* 
it  would  probably  hold  that,  as  the  president  had 
become  the  sole  stockholder,  service  on  him  would 
be  sufficient.  Bvarts  v.  Killing  worth  Mfg.  Ck>.  20 
Conn.  447.  B.  A.  B. 
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fifths  of  its  capital  stock  paid  in.  Second. 
That,  J.  C.  Eisenman  having  purchased  all 
the  stock  of  the  corporation,  the  corporation 
ceased  to  exist,  and  the  latter,  having  in- 
dorsed or  accepted  the  paper,  although  in  the 
corporate  name,  will  not  be  allowed  to  say 
that  it  was  a  corporate  liability,  and  more 
particularly  when  the  fact  of  Eisenman  be- 
ing the  sole  owner  of  the  stock  was  unknown 
to  the  appellant. 

The  formation  of  this  corporation,  of  which 
the  appellee  was  a  member,  was  had  under 
the  General  Statutes,  and  it  is  proper,  there- 
fore, to  refer  to  some  of  the  provisions  of  tlie 
statute  on  that  subject,  in  order  to  a  correct 
decision  of  the  questions  made  by  the  appel- 
lant. Section  1  of  chapter  56,  Oen.  Stat., 
provides  that  ''any  number  of  persons  may 
associate  themselves  together  and  become  in- 
corporated for  the  transaction  of  any  lawful 
business,  except  banking  and  insurance,  and 
for  the  construction  of  railroads,  but  such  in- 
corporation shall  confer  no  powers  or  privi- 
leges not  possessed  by  natural  persons,  except 
as  hereinafter  provided."  It  is,  we  think, 
manifest  the  Legislature  never  intended  to 
permit  one  person  to  conduct  his  ordinary 
business  in  the  name  of  a  corporation  so  as 
to  exempt  him  from  personal  liabilitv,  or  his 
property,  not  embraced  by  or  used  in  his 
corporate  business,  from  the  payment  of  a 
debt,  for  no  otlier  reason  than  its  Being  a  debt 
of  the  corporation.  The  purpose  of  toe  stat- 
ute was  to  enable  two  or  more  persons  pos- 
sessed of  a  capital  or  skill  to  associate  them- 
selves in  business,  and  to  limit  their  liability 
as  against  the  improvident  acts  of  each  other, 
or  the  act  of  the  corporation,  in  the  event  of 
pecuniary  loss  in  the  legitimate  and  proper 
conduct  of  its  business.  It  invites  the  in- 
vestment  of  the  capital  stock  of  one  to  be 
placed  in  the  same  business  with  the  skill 
of  another,  or  a  combination  of  capital  that 
encourages  trade,  the  burden  of  which  mere 
individual  enterprise  would  be  unwilling  to 
assume,  and  it  could  not  have  been  the  leg- 
islative intent  that  any  one  man  could  form 
a  corporation  of  which  he  is  the  creator  and 
sole  stockholder,  so  as  to  limit  his  liability 
for  debts  contracted^  and  frum  which  he  has 
derived  the  benefit,  to  the  extent  only  of 
what  he  might  designate  his  corporate  estate. 
He  owns  the  entire  property  belonging  to 
the  corporation;  it  is  his.  He  can  sell  or 
dispose  of  it  as  he  pleases ;  borrow  money ; 
acquire  property  in  the  name  of  the  corpora- 
tion for  the  sole  purpose  of  exempting  him 
from  any  responsibility  other  than  that  be- 
longing to  the  corporation;  and,  however 
reckless  or  improvident  he  may  be,  has  all 
to  ^ain,  and  nothing  to  lose.  He  could  make 
a  gift  of  the  entire  corporate  estate,  and  dis- 
pense with  all  corporate  forms ;  and  to  say, 
when  exercising  such  unlimited  control,  he 
is  not  personally  responsible  for  every  debt 
he  contracts,  would  be  to  pervert  the  plain 
purpose  of  the  statute.  There  is  no  sucn  be- 
ing in  this  state  as  a  sole  corporation,  and 
certainly  none  such  allowed  to  be  created  by 
the  statute. 

This  corporation,  however,  was  properly 
organized,  nad  its  several  stockholders  and 
board  of  directors,  and  was  prospering  in  its 
19  L.  a  A« 


business  until  these  drafta  were  drawn  fof 
the  benefit  of  Mattingly  &  Sons.  The  drafts 
were  all  made  payable  at  the  Masonic  Savings 
Bank,  and  no  direct  transaction  was  had  by 
the  appellee  and  the  appellant  with  reference 
to  the  paper.  There  is  in  fact  no  evidence' 
showing  that  the  corporation  ever  authorized 
the  acceptance  of  these  drafts,  and,  while 
the  paper  was  negotiable,  if  the  corporation 
actually  existed,  its  liability  on  the  paper 
might  well  be  questioned.  The  appellant, 
however,  maintains  that  this  appellee,  when 
he  signed  the  corporate  name  to  these  drafts, 
was  the  sole  owner  of  the  stock,  and  that 
from  the  moment  he  purchased  the  stock  of 
Erieger  and  Frantz  the  corporation.ceased  to 
exist.  The  oorooration  may  have  Ibneen  vir- 
tually dissolvecT,  and  yet  we  are  not  disposed 
to  hold  the  appellee  personally  liable  for  the 
amount  of  the  drafts  discounted  by  the  bank. 
Both  the  appellant  and  appellee  were  acting^ 
on  the  belief  that  the  corporation  was  alone 
liable  is  beyond  dispute;  and  the  corpora- 
tion, as  it  was  called,  the  appellee  being  the 
sole  owner  of  the  stock,  submitted  to  a  judg- 
ment against  it  on  the  drafts  In  an  action  by 
the  bank,  and  the  appellee  is  making  no  re- 
sistance to  its  payment  out  of  the  property 
of  the  corporation,  but  insists  that  no  per- 
sonal 1  lability  exists.  The  appellant  has  ob- 
tained all  he  contended  for.  There  was  no 
fraud  practiced  upon  it  by  the  appellee,  and 
certainly  no  intention  to  bind  himself  person- 
ally, nor  were  any  of  the  proceeds  of  these 
drafts  applied  to  his  benefit  in  any  manner, 
or  to  the  benefit  of  what  he  supposed  was  an 
existinir  corporation.  If  the  stock  had  been 
held  as'it  was  originally,  the  pecuniary  con- 
dition of  the  corporation  would  have  been 
the  same,  as  no  act  had  been  done  by  the  ap- 
pellee by  which  the  interest  of  creditors  or 
those  dealing  with  the  corporation  would 
have  been  prejudiced.  Nor  are  we  prepared 
to  adjudge,  after  a  corporation  has  been 
created  by  the  statute,  with  the  stock  dis- 
tributed between  several  stockholders,  that 
the  purchase  by  one  stockholder  of  all  the 
stock  destroys  the  corporate  existence,  and 
places  all  the  property  of  the  corporation 
upon  the  same  footing  with  the  other  estate 
of  the  individual  stockholder.  The  legal 
title  to  the  estate  of  the  corporation  is  still 
vested  in  it,  and,  while  the  stockholder's 
interest  could  be  subjected  to  the  payment 
even  of  his  individual  debt,  when  he  con- 
tracts in  behalf  of  the  corporation,  and  with 
no  fraudulent  intent,  it  seems  to  us  the  party 
with  whom  he  contracts  gets  all  he  bargains, 
for  when  he  subjects  the  corporate  property 
to  the  payment  of  his  debt.  In  the  case  of 
8u)jft  V.  Smith,  65  Md.  428,  57  Am.  Rep. 
386,  Cruikshanks  owned  all  the  stock  of  the 
corporation,  and  executed  a  mortgage  to 
Swift  on  the  corporate  property,  to  secure 
the  latter  in  the  sum  of  $17,000  loaned  the- 
corporation.  The  mortgage  was  signed  by 
Cruikshanks  in  his  own  name  and  that  of  the^ 
corporation,  and  subsequently  Cruikshanks 
sold  shares  of  stock  to  third  parties,  who^ 
claimed  that  his  mortgage,  executed  by  the 
sole  owner,  Cruikshanks,  had  no  precedence^ 
over  their  stock ;  that  it  was  the  individuaL 
act  of  Cruikshanks,  and  not  that  of  the  cor- 
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poration.  The  court  held  that  the  stockhold- 
ers took  their  stock  subject  to  the  mortgage, 
and  said  that,  whether  in  the  name  of  the 
corporation  or  the  individual  stockholder, 
the  latter  being  the  absolute  owner  in  equity, 
if  not  in  law,  the  mortgage  was  e£Fectua1, 
and  the  subse(}uent  purchasers  of  stock  took 
their  interest  m  the  corporate  property  with 
the  equities  or  incumbrances  pla(%d  upon  it 
when  Gruikshanks  was  the  sole  owner.  It  is 
said  in  that  case  that,  **  while  the  purchase 
by  Cruikshanks  of  all  the  stock  in  the  corpo- 
ration, and  all  its  property,  did  not  neces- 
sarily work  a  surrender  of  the  franchise,  it 
did  virtually,  for  the  time  being,  suspend 
its  operation  as  a  corporation  until  the  elec- 
tion of  new  ofiSoers  through  new  stockhold- 
ers, purchasini;  from  Cruikshanks.  If  from 
the  moment  Cruikshanks  became  the  real 
owner  he  had  concluded  to  transact  the  busi- 
ness as  an  individual,  and  without  the  cor- 
porate name,  can  it  be  doubted  that  the  mort- 
gage created  a  valid,  equitable  lien  on  the 
propertv, "  etc.  The  case  cited  comes  nearer 
adjudging  that  a  purchase  of  all  the  stock  by 
one  stockholder  dissolves  the  corporation  than 
any  we  have  found,  and  still  such  an  act,  in 
the  light  of  the  opinion,  only  suspends  the 
operation  of  the  charter,  and  places  the  stock- 
holder in  a  condition  where  he  may  abandon 
its  provisions,  and  control  the  property  as 
his  individual  estate.  In  the  case  biefore  us 
there  was  no  surrender  of  the  franchise,  but 
the  business  conducted  in  good  faith,  and 
under  the  belief  that  the  corporate  estate  was 
alone  liable.  The  corporation  still  lived, 
and  had  such  vitalitv  as  enabled  the  holder 
of  the  stock  to  transfer  it,  and  proceed  with 
the  corporate  powers  as  if  he  had  never 
become  the  sole  owner;  and  the  argument 
that  such  a  construction  as  to  the  meaning 
of  the  statute  would  enable  two  or  more  to 
organize  a  corporation  with  a  view  of  vest- 
ing the  entire  stock  in  one  of  the  corporators 
is  not  available,  for  the  reason  that  the  cor- 
porate property  In  the  hands  of  one  stock- 
holder when  made  liable  by  him  for  his 
corporate  or  individual  debts,  remains  so, 
although  he  may  transfer  the  stock  to  others, 
as  they  must  take  it  subject  to  the  incum- 
brances the  sole  stockholder  has  placed  upon 
it«  prior  to  his  sale  of  the  stock.  It  must  be 
recollected  that  we  are  determining  alone  in 
this  case  the  meaning  of  the  statute  under 
which  the  corporations  are  formed,  as  it  is 
plain,  as  to  both  public  and  private  corpo- 
rations, unless  otherwise  provided  by  the 
charter,  the  title  to  the  corporate  propertv 
still  remains  in  the  corporation,  although 
one  may  become  the  sole  owner  of  the  stock. 
In  Button  v.  Hoffman,  reported  in  61  Wis. 
20,  50  Am.  Rep.  181,  it  was  held  that  one 
having  purchased  all  the  stock  of  a  private 
corporation  does  not  thereby  become  the 
owner  of  the  property,  and,  to  maintain  re- 
plevin, must  bring  the  action  in  the  corpo- 
rate name.  In  Wilda  v.  Jenkins,  4  Paige, 
481,  8  L.  ed.  524,  it  is  said :  *^  A  conveyance 
of  all  the  stock  to  a  purchaser  gives  to  such 
purchaser  only  an  equitable  interest  in  the 
property  to  carry  on  the  business  under  the 
Act  of  incorporation,  and  in  the  corporate 
name."  In  Winona  A  at,  P.  22.  Co,  v.  St. 
19  L.R.A. 


Paul,  d  8.  0.  R.  Co.,  23  Minn.  359,  it  is 
said :  ''The  corporation  is  still  the  absolute 
owner,  and  vested  with  the  legal  title  to  the 
property  and  the  real  party  in  interest,  al- 
though another  party  has  become  the  sole 
beneficial  owner  in  its  rights,  property,  and 
immunities. "  The  elementary  writers  on  the 
subject  all  concur  in  holding  that  the  fact 
of  one  person  becoming  the  owner  of  all  tlie 
shares  of  stock  does  not  work  a  dissolution  of 
the  corporation.  Cook,  Stock  &  Stockhold- 
ers, 2d  ed.  g  681 ;  Morawetz,  Priv.  Corp.  p« 
685. 

While  we  recognize  the  general  rule  on 
the  subject  sustained  bv  the  authorities  re- 
ferred to,  it  must  be  held  that  the  purcliase 
by  one  of  all  the  shares  in  a  corpomtion 
created  under  the  statute  is  a  dissolution  of 
the  corporation  to  the  extent  that  it  suspends 
the  exercise  of  the  rights  under  the  franchise 
until  the  owner  transfers  the  stock  in  good 
faith,  so  as  to  maintain  an  organization  un- 
der the  statute.  There  is  a  difference  between 
the  attempt  to  create  one  person  a  corporation 
under  this  statute,  and  the  purchase  in  good 
faith  of  all  the  stock  after  the  corporation  has 
been  created.  In  the  first  instance,  there  is  no 
corporation,  and  in  the  last  there  is  a  fran- 
chise, the  operations  of  which  are  suspended 
until  the  stock  may  be  transferred  to  others ; 
and,  while  in  the  hapds  of  one  person,  the  cor- 
porate and  individual  property  are  ordinarily 
alike  liable  for  the  payment  of  any  debt  con- 
tracted bv  the  owner,  and  subsequent  pur- 
chasers 01  stock  take  it  subject  to  the  liens 
or  equities  of  the  creditors  of  the  sole  owner 
created  prior  to  the  transfer  of  the  stock  to 
them.  In  the  present  case,  as  before  stated, 
there  had  been  no  such  change  in  the  prop- 
erty or  conduct  of  the  business  as  to  mislead 
or  injure  creditors.  No  fraud  had  been  prac- 
ticed by  the  appellee,  and  the  entire  credit 
was  not  only  given  the  corporation,  but  the 
appellant  had  pushed  it  to  judgment;  and 
when  in  a  court  of  equitv,  the  appellant 
should  be  confined,  in  distributing  the  prop- 
erty of  the  corporation,  to  its  wo  rata  share 
of  the  proceeds,  and  neither  the  individual 
estate  of  the  appellee,  assigned  for  the  bene- 
fit of  creditors,  nor  the  appellee  made  per* 
sonally  liable  for  these  debts  to  the  bank. 
It  is  said  the  appellee  is  liable  to  the  corpo- 
ration for  stock"  subscribed  and  unpaid,  and» 
if  so,  his  liability  to  the  corporation  exists^ 
and  the  amount  of  stock  owing  by  him, 
when  collected,  becomes  a  part  of  the  corpo- 
rate assets,  to  be  distributed  between  the 
creditors  of  the  corporation.  The  appellant 
is  not  entitled  to  the  whole  unless  it  is  the 
sole  creditor,  and  so  the  chancellor  below  ad- . 
judged.  The  statute  makes  the  members  of 
the  corporation,  or  such  of  them  who  are 
guilty  of  intentional  fraud  in  failing  or  re- 
fusing to  comply  substantially  with  the  ar- 
ticles of  incorporation,  liable  to  an  indict- 
ment, and  it  is  urged  in  argument  that  the 
failure  to  pay  up  all  the  stock  agreed  to  be 
paid  by  the  act  of  incorppration  was  a  fraud 
on  the  appellant,  who  did  not  deal  with  the 
corporation  until  long  after  It  began  to  do 
business.  If  the  stock  was  not  paid  up,  this, 
in  the  absence  of  a  fraudulent  purpose,  did 
not  make  the  stockholders  individually  liable 


New  Jebsbt  Coubt  of  Ebrorb  ahd  Affkals. 


Mab., 


for  all  the  debts  of  the  corporation,  and,  be- 
sides, the  proof  shows  that  the  stock  paid  in 
and  the  assets  of  the  corporation  were  amply 
sufficient  to  pay  all  the  indebtedness,  except- 
ing the  drafts  drawn  by  Mattinely  &  Sons, 
and  this  indebtedness  was  createH  long  after 
the  corporation  had  been  organized  and  was 


conducting  a  prosperous  business.  This  view 
of  the  question  is  sustained  by  the  case  of 
First  Nat,  Bank  of  Salem  7.  Almyy  reported 
in  117  Mass.  476. 

We  perceive  no  reaeo'n  for  reversing  tltefudg' 
ment  bekno^  and  the  same  is  affirmed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Francis  GREENWOOD,  Plff.  in  Bhr., 

George  LAW. 

( N.J. ) 

*A  parol  a^preement  to  sell  and  taudfsn  a 
bond  and  mortg^aig^e  ^  a  contract  for  the 
sale  of  goods,  wares,  and  mercbandifle  within  the 
tizth  section  of  the  Statute  of  Frauds. 

(March  6, 1808w) 

ERROR  to  the  Circuit  Court  for  Passaic 
County  to  review  a  judgment  refusing  to 
Donsuit  the  plaintiff  in  an  action  brought  to 
recover  damages  for  the  refusal  of  defendant 
to  carry  out  a  parol  agreement  to  assign  a 
mortgage.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  W.  Briggu  for  pin  in  tiff  in  error. 
Mr,  Eog^ene  Emley  for  defendant  in  error. 

Van  Shekels  J.,  delivered  the  opinion  of 
the  court: 

Law,  the  plaintiff  below,  gave  to  Green- 
wood, the  defendant,  a  mortgage  upon  lands 
in  this  state  for  the  sum  of  $8,700.  Law 
alleged  that  Greenwood  entered  into  a  parol 
agreement  with  him  to  assign  him  this  mort- 
gage for  the  sum  of  $8,000,  and  brought  this 
suit  to  recover  damages  for  the  refusal  of 
Greenwood  to  execute  said  parol  agreement. 
On  the  trial  below  a  motion  was  made  to 
nonsuit  the  plaintiff  on  the  ground  that  the 
alleged  agreement  was  witliin  the  Statute  of 
Frauds.  The  refusal  of  the  trial  court  to 
grant  this  motion  is  assigned  for  error.  Lord 
Chief  Justice  Denman,  in  Humble  v.  Mitchell, 
reported  in  11  Ad.  &  El.  205,  and  decided 
in  1840,  said  that  no  case  directly  in  point 
on  this  subject  had  been  found,  and  he  held 
that  shares  in  an  incorporated  company  were 
not  goods,  wares,  and  merchandise,  within 
the  seventeenth  section  of  the  Statute  of 
Frauds.  He  overlooked  the  cases  of  Mussell 
V.  Cooke,  reported  in  Finch,  Prec.  633,  (de- 
cided in  1720,)  and  Orull  v.  Dodson,  reported 
in  2  £q.  Cas.  Abr.  51,  chap.  28,  Sel.  Cas. 
Ch.  41,  (decided  in  1725,)  in  which  the  con- 
trary view  was  taken.  In  the  case  of  Pick- 
eritig  v.  Appleby,  Comyn,  854,  this  question 
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was  fully  argued  before  the  twelve  judges, 
who  were  equally  divided  upon  it.  The 
cases  decided  in  the  English  courts  since  1840 
have  followed  Humble  v.  Mitchell,  They 
will  be  found  collected  in  Benjamin  on  Sales. 
ed.  1888,  in  a  note  on  page  106.  In  this 
country  a  different  rule  prevails  in  most  of 
the  states.  In  Baldtdn  v.  WiUiams^  3  Met 
865,  a  parol  contract  for  the  sale  of  a  prom- 
issory note  was  held  to  be  within  the  statute. 
In  Connect  l3ut  and  Maine  a  contract  for  the 
sale  of  shares  in  a  joint-stock  company  is 
required  to  be  in  writing.  North  v.  Forest^ 
15  Conn.  400 ;  Pray  r,  Mitchell,  60  Me.  430. 
Chief  Justice  Shaw,  after  a  full  discussion  of 
the  subject  in  Tisdale  v.  Harris,  20  Pick.  9, 
concludes  that  a  contract  for  the  sale  of  shares 
in  a  manufacturing  corporation  is  a  contract 
for  the  sale  of  goods  or  merchandise  within 
the  Statute  of  Frauds,  and,  in  the  absence 
of  the  other  requisites  of  the  statute,  must 
be  proved  by  some  note  or  memorandum  in 
writing,  signed  by  the  party  to  be  charged 
or  his  agent.  He  did  not  regard  the  argu- 
ment that  by  necessary  implication  the  stat- 
ute applies  only  to  goods  of  which  part  may 
be  delivered  as  worthy  of  mur.h  considera- 
tion. An  animal  is  not  susceptible  of  part 
delivery,  j^et  undoubtedly  the  sale  of  a  horse 
by  parol  is  within  the  statute.  The  exceo- 
tion  in  the  statute  is  when  part  is  delivered ; 
but,  if  there  cannot  be  a  delivery  in  part, 
the  exception  cannot  exist  to  take  the  case 
out  of  the  general  prohibition.  Bonds  and 
mortgages  were  expressly  held  to  be  goods 
and  chattels  in  Terhune  v.  Bray,  16  N.  J.  L. 
58.  That  was  an  action  of  trover  for  a  bond 
and  mortgage.  Chief  Justice  Hornblower,  in 
deciding  the  case,  said  that,  although  the 
attachment  Act  and  letters  of  administration 
seem  to  distinguish  between  rights  and  cred- 
its and  goods  and  chattels,  andf  although  an 
execution  against  the  latter  will  not  reach 
bonds  and  notes,  vet  there  is  a  sense  in  which, 
upon  sound  legal  principles,  such  securities 
are  goods  and  chattels.  This  sense  ought  to 
be  applied  to  these  words  in  this  case.  Rea- 
son and  sound  policy  require  that  contracts 
in  respect  to  securities  for  mone^  should  be 
subject  to  the  reasonable  restrictions  pro- 
vided by  the  statute  to  prevent  frauds  in  the 
sale  of  other  personal  property.  The  words, 
'* goods,  wares,  and  merchandise,"  in  the 
sixth  section  of  the  statute,  are  equivalent 
to  the  term  "personal  property,"  and  are  in- 


NOTK.— Tbe  effect  of  the  Statutes  of  Frauds  in 
several  important  particulars  has  been  made  the 
subject  of  several  notes  in  this  series. 

As  to  distinction  between  sales  of  persooalty 
and  agreements  for  work  and  labor,  see  Flynn  v. 
Dougherty,  U  L.  B.  A.  S30,  and  note^  91  Oal.  009,  in 
which  the  decisions  are  reviewed  and  analyzed. 
:9L.R.A. 


As  to  validity  of  parol  partnership  for  dealing  in 
lands,  see  Bates  v.  Babcock  (OaL)  16  L.  B.  A.  74&, 
and  note  carefully  reviewing  the  authorities. 

For  Statute  of  Frauds  as  to  assignment  of  lease, 
see  Chicago  Attachment  Co.  v.  Davis  Sewing  Maoh. 
Co.  (Dl.)  15  L.  B.  A.  75i,  and  note. 
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tended  to  include  whatever  is  not  embraced 
by  the  phrase  *' lands,  tenements,  and  here- 
4itament8''  in  the  preceding  section.    In  my 


judgment,  the  contract  sued  upon  is  within 
the  Statute  of  Frauds,  and  it  fras  error  in  the 
court  below  to  r^uee  to  fumeuit. 


NEBRASKA  SUPREME  COURT. 


STATE  of  Nebraska,  ex  rel.  QREELEY 
CODNTY, 

V, 

Henry  N.  MILNE. 


.Neb.. 


^Where  a  coniity  has  o&ee  made  pay- 
ment of  the  salary  of  a  eonnty  ollloe 

•to  one  actually  in  posaession  of  the  offloe,  per^ 
f orminfiT  its  duties,  with  color  of  title,  before  his 
riffbt  to  tbe  office  has  been  determined  against 
•blm  by  a  competent  tribunal,  it  cannot  after- 
wards be  compelled  to  pay  tbe  same  salary  to  tbe 
4eiure  officer. 

(February  IS,  1883J 

APPLICATION  for  a  writ  of  mandamus  to 
compel  defendant  to  pay  into  the  treasury 
of  the  relator  County  certain  moneys  which 
had  been  received  bj^  him  while  acting  as  coun- 
ty treasurer  and  which  he  refused  to  turn  over 
to  his  successor  when  he  vacated  the  office. 
Writ  allowed. 

The  facts  are  stated  in  the  opinion. 

Mesers,  B.  F«  Griifetht  County  Atty,,  and 
Oofiln  &  Stone*  for  relator: 

An  office  is  not  property,  nor  are  the  pro- 
«pective  fees  the  property  of  him  who  may  be 
declared,  long  after  the  rendition  of  tbe  serv- 
ices, elected  to  that  particular  office. 

The  righi  to  fees  does  not  grow  out  of  any 
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contract  between  the  officer  and  the  govern- 
ment, but  from  the  rendition  of  the  services. 

McCrarj,  Elections,  8d  ed.  §  888;  Smith  y. 
New  York,  37  N.  Y.  618;  Conner  y.  New  Tork, 
5  N.  T.  286. 

Where  the  fees  are  fixed  by  statute  the 
county  board  acts  ministerially  and  not  Judi- 
cially in  allovnng  and  payine  such  fees,  and 
the  allowance  of  any  amount  In  excess  of  that 
fixed  by  law  is  simply  void. 

State  V.  Roderick,  26  Neb.  688;  Kemerer  ▼. 
State,  7  Neb.  181;  Ketoaunee  County  Suprs.  ▼. 
Knipfer,  87  Wis.  496;  Jeffereon  County  Supre, 
V.  Jones,  19  Wis.  61. 

Messrs,  J.  R.  Hanna  and  Robert  Byaa 
for  respondent. 

Norval»  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  application  to  this  court  for  a 
peremptory  writ  of  mandsmus  to  compel  the 
respondent,  ex-county  .  treasurer  of  Greeley 
county,  to  pay  into  the  treasury  of  said  county 
certain  moneys  received  by  him  as  tbe  treasurer 
of  said  county,  which  he  failed  to  pay  over  to 
his  successor  in  office.  After  the  issues  were 
made  up  the  cause  was  referred  to  Thomas  J. 
Welty,  Esq.,  to  take  the  testimony,  and  report 
the  same  to  the  court,  with  his  findings  of 
fact.  Tbe  referee,  after  having  heard  tbe 
testimony,  made  and  returned  to  tbis  court  his 
findings.  Tbe  material  facts  found  by  tbe 
referee,  stated  briefiy,  are  these:    On  the  5th 


KOTE.— RiaTit  of  oflcer  de  Jure  to  scUary  for  period 
durino  whiel^  a  de  faoto  officer  has  acted  and 
received  pay. 

Tbe  decision  In  tbe  above  case  Is  supported  by  a 
majority  of  the  decisions.  Tbe  cases  which  have 
•decided  that  pairment  to  a  de  fa4ito  offlcer  will  de- 
feat the  right  of  the  de  jure  offloer  to  salary  for 
the  same  period  are  Smith  y.  New  York,  87  N.  ST. 
«18;  Bolan  v.  New  York,  68  N.  Y.  974, 23  Am.  Rep. 
168:  Terhune  t.  New  York,  88  N.  Y.  247;  MoManus 
V.  Brooklyn,  26  N.  Y.  B.  R.  989;  Shaw  v.  PlmaCSoun- 
ty  (Ariz.)  May  28,  1888;  Gorman  v.  Boise  County 
Comrs.  1  Idaho,  066;  Saline  Ck)unty  v.  Anderson, 
to  Kan.  296,  27  Am.  Rep.  171:  Michel  v.  New  Or- 
leans, 82  La.  Ann.  1094;  Parker  v.  Dakota  Gounty 
Buprs.  4  Minn.  69;  State  v.  Ciark,  62  Mo.  608;  Wayne 
County  Auditors  v.  Benoit,  20  Mich.  178. 

Tn  the  last  esse  a  vigorous  dissent  was  made  by 
Judoe  Gooley. 

In  Parker  v.  Dakota  County,  supra,  the  decision 
was  based  partly  on  tbe  srround  that  the  payment 
to  [tbe  de  facto  officer  bad  been  made  without  no- 
tice of  the  dispute  as  to  his  title,  and  in  most  of  the 
other  cases  there  does  not  seem  to  have  been  any 
notice  of  tbe  contest,  or  at  least  any  importance 
Attributed  to  that  fact. 

I  But  in  Saline  County  v.  Anderson,  supra,  it  was 
expressly  held  that  knowled^  of  suoh  a  dispute 
would  not  chanjre  the  rule,  and  that  payment  to 
tbe  de  facto  officer  with  such  knowledge  would  de- 
feat the  right  of  the  dejure  offlcer. 

In  State  v.  Clark,  Dolan  v.  New  York,  and  Bflchel 
19L.R.A. 


T.  New  Orleans,  supm,  it  Is  expressly  declared  that 
the  remedy  of  the  de  jure  officer  is  by  suit  against 
tbe  de  faCbo  offloer  for  the  salary  received  by  the 
latter,  and  such  a  remedy  has  been  enforced  in 
many  cases. 

The  doctrine  of  the  above  oases  Is  also  substan- 
tlaUy  adopted  in  MoAflee  v.  Russell,  29  Miss.  84.  in 
which  the  right  ot  the  dejure  offloer  to  salary  which 
was  paid  to  a  de  facto  officer  was  denied  for  a  pe- 
riod during  which  the  rightful  official  had  per- 
formed no  services.  But  in  this  case  it  was  held 
that  he  had  failed  to  pursue  the  legal  remedies  to 
get  the  officer,  and  the  court  said  he  must  be  *'left 
to  the  consequences  of  his  own  neglect.** 

In  a  later  case  in  that  state  the  doctrine  of  the 
above  cases  Is  disapproved  by  an  obiter  expression, 
and  the  dissenting  opinion  of  Judge  Cooiey  in  the 
Michigan  case  above  named  is  appro  \'ed. 

In  direct  conflict  with  the  above  cases,  it  is  held 
in  several  states  that  a  de  jure  officer  is  entitled  to 
bis  salary  from  the  commencement  of  his  term,  al- 
though he  may  have  been  kept  out  of  it  by  a  de 
facto  officer  who  has  collected  the  salary  for  the 
whole  or  pert  of  the  term.  People  v.  Smith,  28 
GaL  21;  Carroll  v.  Slebenthaler,  87  CaL  193;  Phila- 
delphia V.  EUnk  (Pa.)  Jan.  26,  1886;  Andrews  v. 
Portland.  79  Me.  485;  Memphis  v*  Woodward,  U 
Heisk.  499, 27  Am.  Rep.  760. 

In  the  Maine  case  it  was  regarded  as  important 
that  the  payment  was  made  with  notice  of  th« 
claim  of  tbe  demure  offlcer. 

In  People  v.  Smyth,  supra,  the  de  facto  offlcep* 
44 


684 


Eektucky  Coubt  of  Appeals. 


Feb.^ 


Is  supported  'by  **the  reason  of  the  thing," 
and  sustained  by  the  overwhelming  weight 
of  authority.  Such  contracts  as  the  one  in 
question  are  becoming  greater  in  frequency 
and  general  interest.  They  are  principally 
used  in  connection  with  the  sale  of  sewing 
machines,  pianos,  furniture,  soda  fountains, 
rol  1  i  n  g  stock  on  rai  Iroads,  and  the  1  i  ke.  The 
intent  and  agreement,  clearly  expressed,  that 
upon  the  payment  of  the  last  installment  of 
so-called  "rent"*  the  thing  leased  shall  be- 
come the  property  of  the  lessor,  stamp  un- 
mistakably the  true  nature  of  the  transaction. 
To  permit  the  so-called  ''lessor'^  to  resume 
possession  of  the  property,  and  declare  all 
payments  forfeited,  when  perhaps  all  but 
one  may  have  been  paid,  is  contrary  to  the 
fundamental  principles  observed  in  courts  of 
equity.  Among  the  very  few  cases  which 
may  be  considered  as  holding  or  intimating 
a  contrary  opinion  is  one  from  our  own 
courts.  Puffer  A(fg.  Co.  v.  Baker,  104  N.  0. 
148.  An  examination  of  that  case  shows  that 
it  holds  that  the  contract,  which  is  like  the 
one  before  us,  was  **  terminable  by  the  les- 
sees.'' and  that  upon  such  termination  the 
obligation  of  all  future  notes  for  rent  became 
null.  In  this  we  concur.  It  is  as  if  upon  a 
paper  which  is  on  its  face  a  deed  of  convey- 
ance, with  forfeitures,  but  which  in  equity 
is  a  mortgage,  the  vendee  should  avail  nim- 
self  of  the  forfeiture,  and  throw  up  the  con- 
tract, instead  of  asking,  in  equity,  to  be  re- 
lieved of  the  forfeiture  upon  i>aylng  the 
balance,  or  for  a  sale.     Not  asking  for  his 


equity,  he  is  remitted  to  his  legal  rights. 
The  vendor  has  no  equity  to  assert,  as  he  haa 
his  remedy  at  law  to  recover  the  property  on 
breach  of  the  condition.  It  is  true  that  the 
decision  in  Puffer  Mfg,  Ca.  v.  Baker,  supra^ 
may  be  further  construed  as  meaning  that, 
upon  the  failure  to  make  any  payment  as  it 
becomes  due,  the  vendor  can  resume  posses- 
sion of  the  property,  without  any  equitable 
right  in  the  vendee  to  call  for  an  account  and 
a  sale  of  the  property.  We  hardly  think  the 
court  intended  to  go  so  far.  But,  if  that  is 
a  Just  construction  of  the  language  used,  the 
decision  does  not  meet  with  our  concurrence. 
In  Fbi'eman  v.  Drake,  98  N.  G.  811,  the  les- 
see had  an  ^  option,  **  and  the  title  did  not 
pass,  as  in  the  present  case,  ipso  facto,  upon 
performance  of  the  conditions,  i,  e.  on  pay- 
ment of  the  last  installment  of  ''rent."  The 
judgment  below  should  be  modified  by  per- 
mitting the  defendant,  in  a  reasonable  time, 
(to  be  stated  by  the  court,)  to  pay  the  sum 
found  to  be  due  plaintiff,  after  deducting  the 
counterclaim  from  the  balance  remaining 
unpaid  of  the  purchase  money,  with  interest, 
and,  if  not  then  paid  a  sale  of  foreclosure  to 
pay  off  such  balance  and  the  costs  of  the 
action,  the  residue,  if  any,  to  be  paid  to  the 
defendant.  The  appellee  will  pay  the  coeta 
of  the  appeal. 
Brror,  Modified, 

Barwell*  J.,  did  not  sit  on  the  hearing 
of  this  appeal. 
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1*  One  person  eajinoi  eondnet  his  ordi- 
naory  business  in  the  name  of  a  corpo- 


ration* ander  Gen.  Stat,  ohap.  59,  whiob  iiro» 
vldes  that  ^^any  number  of  persons  may  aaBociate- 
themselves  together  and  become  inoorporated.**' 
£•  The  sole  owner  of  the  stock  of  aeor- 
poration  which  is  still  doin^  bnsinesa 
as  sach  does  not  become  personally 
liable  on  an  Indonemeot  of  drafts  made  by 
him  In  the  name  of  the  corporation  where  no- 


1  VOTm,-SoU  ownership  of  8todc  of  a  corporation. 

The  above  case  to  probably  the  most  Important 
one  on  the  subject  of  the  ownership  of  the  stock 
of  a  corporation  by  a  single  Individual,  and  seems 
to  be  the  first  one  In  which  the  Individual  liability 
of  the  stockholder  has  been  expressly  passed  upon. 

Nearly  the  converse  of  the  decision  was  made  in 
Kewton  Mfg.  Go.  v.  White,  42  Ga.  159,  in  which  it 
was  held  that  the  nole  owner  of  the  stock  of  a  cor- 
poration could  not  defeat  an  action  against  the  cor- 
poration Itself  on  a  contract  made  in  Its  name,  on 
the  ground  that  the  business  was  carried  on  by  him- 
self IndlvlduaUy.  The  court  declared  that  if  one 
person  owned  all  the  stock  of  a  corporation,  he  had 
the  same  right  to  use  tbe  name  of  the  corporation 
as  a  larger  number  of  stockholders  would  have. 

Tbe  above  cases  are  in  harmony  with  nearly  all 
the  decisions  In  holding  that  the  concentration  of 
the  stock  of  a  corporation  in  tbe  hands  of  a  single 
owner  does  not  destroy  the  corporate  franchises. 

Analogous  to  these  decisions  is  one  to  tbe  effect 
that  a  purchase  of  all  the  stock  of  a  oorpomtion 
with  funds  of  a  partnership  composed  of  three 
partners  does  not  dissolve  the  corporation  or  make 
them  tbe  owners  of  the  corporate  property  as  indir 
19  L.  R  A. 


vlduala,  but  makes  the  stock  partnership  property. 
Wilde  V.  Jenkins.  4  Paige,  4BS,  8  L.  ed.  684. 

Likewise  a  decision  that  a  purchase  by  two  part- 
ners of  all  tbe  stock  of  a  corporation  does  not  dis- 
solve It,  or  make  them  partners,  joint  tenants,  or 
tenants  in  common.  Bussell  v.  McdelLaa,  14  Pick. 
68. 

And  the  sole  owner  of  the  stock  of  a  corporation 
has  not  such  legal  ownership  of  its  property  that 
he  can  maintain  replevin  therefor  in  his  own  name. 
Button  V.  Hoffman,  61  Wis.  20,  60  Am.  Rep.  131. 

So  a  deed  of  oorporate  property  by  a  sole  stock- 
holder in  his  own  name  is  void  on  its  face,  and  cre- 
ates no  doud  upon  the  title.  Baldwin  v.  Cantleld, 
26  Minn.  48. 

And  the  owner  of  all  the  stock  and  bonds  of  a 
railroad  company  is  not  the  owner  of  the  oorporate 
property,  and  tberef ore  has  no  right  of  action  for 
breach  of  an  obligation  to  the  company  to  secure  a 
perfect  title  to  its  right  of  way.  The  defect  in  the 
title  of  the  right  of  way  does  not  make  a  failure  or 
consideration  for  the  purchase  of  stock  and  bonds. 
Fitzhugh  V.  Missouri  Pac  K.  Go.  45  Fed.  Bep.  812L 

And  a  mortgage  by  the  president  and  genera) 
manager  of  a  corporation,  who  owns  all  its  stock 


See  also  30  L.  R.  A.  048;  31  L.  R.  A.  700;  33  L.  R.  A.  800;  .35  L.  R.  A.  392; 
37  L.  R.  A.  (W2;  40  L.  U.  A.  589. 
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fraud  was  practiced  and  all  iwrtles  to  the  trans- 
action acted  in  the  belief  that  the  oorporation 
alone  was  liable. 
3.  The  lUliire  to  pay  opaU  the  stock 
of  a  corporatfoB  does  not  make  one 
who  has  become  the  sole  owner  of  it 
personally  liable  for  oorpoiate  debts  on  the 
ground  of  fraud,  at  least  where  these  were  In- 
curred lonfiT  after  the  oorporation  had  been  or- 
ganized and  bad  been  doing  a  prosperous  busi- 
ness and  when  the  stock  paid  in  and  the  assets 
were  amply  sufficient  to  pay  all  indebtedness 
then  existing. 

(February  26, 189S.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Chancery  Court  for  Louisville  County  re- 
f using  to  compel  the  satisfaction  of  an  execu- 
tion against  defendant  corporation  which  had 
been  issued  upon  a  judgment  on  certain  drafts 
upon  which  defendant  was  indorser  out  of 
•assets  of  the  personal  estate  of  J.  C.  Eisenman 
which  were  in  the  hands  of  the  Gkrmania  Safe- 
ty Valve  &  Trust  Company,  as  assignee  for 
the  benefit  of  bis  creditors.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mes»r8.  Barnett,  Miller  A  Bamett  and 
Briffht  &  Brandies  for  appellant. 

JbF.  Bnrwell  BL  Marshall  for  appellee. 

Pryor,  •/.,  delivered  the  opinion  of  the 
court: 

A  oorporation  styled  Eisenman  Bros.  <& 
Co. ,  was  organized  under  chapter  56  of  the 
General  Statutes  for  the  purpose  of  engaging 
in  the  milling  business  and  the  purchase  of 

S-ain,  etc.  The  incorporators  were  Jacob 
riegher,  8r.,  David  Frantz,  Sr.,  and  J.  C. 
Eisenman.  The  capital  stock  of  the  corpora- 
tion was  $50,000,  and  by  its  terms  the  cor- 
poration could  begin  business  when  two  fifths 
of  its  stock  had  been  paid  in.  There  is  some 
conflict  in  the  testimony  as  to  whether  as 
much  stock  as  $20,000  had  been  paid  when 
the  corporation  began  to  deal  with  the  pub- 
lic, and  we  shall  assume,  for  the  purposes 
•of  this  case,  that  only  $15,000  of  paid-up 
stock  was  in  the  vaults  of  the  corporation  at 


that  time.  J.  C.  Eisenman,  the  appellee 
here,  purchased  up  the  stock  of  the  corpo- 
ration, and  became  the  sole  owner  of  all 
the  stock  and  the  corporate  property.  This 
purchase  was  made  in  January,  1880.  The 
appellee,  on  account  of  his  individual  in- 
dorsements for  the  corporation,  made  an 
assignment  to  the  Germania  Safety  Vault 
&  Trust  Company,  and  the  assignee  instituted 
this  action  for  the  purpose  of  settling  up  the 
estate  assigned,  and  its  distribution  between 

creditors.     On    the  day    of    October, 

1889,  the  corporation  also  transferred  its  as- 
sets to  the  trust  company  for  the  payment  of 
its  debts.  Li  the  months  of  September,  Oc- 
tober, and  November  of  the  year  1889,  a  firm 
known  as  J.  C.  Mattingly  &  Sons,  engaged 
in  the  manufacture  and  sale  of  whisky,  drew 
their  drafts  on  the  corporation  of  Eisenman 
Bros.  &  Co.  for  large  sums  of  money,  amount- 
ing in  all  to  about  $20,000.  The  drafts  were 
accepted  by  the  corporation,  indorsed  by 
Mattinirly  &  Sons,  and  discounted  by  the 
Louisville  Banking  Company,  the  appellant 
in  this  case,  and  placed  to  the  credit  of  J. 
C.  Mattin(?ly  &  Sons.  The  corporation  of 
Eisenman  Bros.  &  Co.  had  no  interest  in  the 
loans,  but  had  accepted  the  paper  for  the  ac- 
commodation of  J.  C.  Mattingly  &  Sons,  and 
of  that  fact  the  appellant,  from  the  facts  and 
circumstances  of  this  case,  must  have  been 
fully  apprised ;  and,  but  for  the  failure  of 
Mattingly  &  Sons,  the  corporation  of  Eisen- 
man Bros.  <&  Co.  would  have  continued  solv- 
ent. The  appellant  instituted  its  action  at 
law  and  recovered  a  judgment  against  the 
corporation  of  Eisenman  Bros.  &  Co.  on  the 
paper  of  Mattingly  &  Sons,  and  had  an  exe- 
cution issued,  with  a  return  of  "  No  property 
found."  Having  been  made  a  defendant  to 
the  action  for  a  settlement  of  the  estate  of  the 
appellee  by  his  assignee,  the  Germania  Trust 
Company,  the  appellant  is  seeking  to  make 
J.  C.  Eisenman  liable  in  his  individual  right 
for  the  amount  of  the  Mattingly  notes  upon 
two  grounds:  First.  The  corporation  of 
Eisenman  Bros.  &  Co.  practiced  a  fraud  on 
the  public  when  it  announced  that  it  had  two 


«zoept  two  shares,  is  not  valid.  If  made  by  him  with- 
out the  authority,  knowledgre,  or  acqulosoence  of 
the  directors.    Bngland  v.  Dearborn,  141  Mass.  58a 

On  the  other  hand,  it  Is  held  In  Maryland  that  the 
■sole  owner  of  the  corporate  stock  and  property 
may  fflve  a  valid  mortga^re  upon  such  property  in 
his  own  name,  and  that  it  will  be  valid  as  against 
persons  who  subsequently  become  stockholders. 
In  this  case  the  oorporation  united  in  giving  the 
mortgage,  but  the  oourt  declared  that  this  fact  was 
Immaterial.  Swift  v.  Smith,  65  Md.  408,  67  Am« 
Bep.  696. 

The  court  cited  the  earlier  Maryland  case,  Bel- 
lona  Go*s  Case,  3  Bland,  Ch.  446,  in  wliich  it  was 
said:  "It  Is  certainly  within  the  constitutional 
scope  of  the  powers  of  the  General  Assembly  to 
oonstltate  a  body  politic  of  one  or  of  a  plurality  of 
individuals;  but  if  a  corporate  capacity  be  given 
to  a  plurality  and  the  stock  of  the  company,  by  the 
owning  of  which  alone  any  individual  can  be  con- 
sidered as  a  corporator,  is  all  purchased  and  held 
by  one,  it  would  seem  that  the  body  politic  would 
be  thereby  virtually  dissolved.**  But  the  existence 
-of  a  valid  oorporation  was  held  not  to  be  properly 
before  the  oourt  in  that  case. 


The  inclination  of  the  Maryland  courts  seems  to 
be  toward  a  doctrine  that  is  not  elsewhere  ap- 
proved. 

In  Winona  ft  St.  P.  B.  Ck).  v.  St  Paul  ft  S.  C.  B. 
Co.,  23  Minn.  858,  an  allegation  as  to  the  ^'sole  bene- 
ficial Interest  in  the  rights,  property,  and  immuni- 
ties "  of  the  corporation,  in  whose  name  the  action 
was  brought,  was  held  immaterial. 

The  fact  that  the  stock  of  a  bank  had  all  been 
owned  by  its  president,  who  afterwards  transferred 
it  to  new  members,  will  not  defeat  the  liability  of 
one,  who,  knowing  this  fact,  signed  as  surety  the 
bond  of  the  bank  as  a  depository  of  public  money. 
Mathis  V.  Morgan,  72  Ga.  517. 

Where  a  statute  required  service  on  the  secretary 
of  a  corporation,  service  on  the  former  secrerary, 
who  had  resigned  upon  a  transfer  to  the  president 
of  all  the  stock  by  the  other  stockholders  In  order 
to  evade  an  attachment  of  the  company's  property, 
was  held  valid.  But  the  court  added,  if  necessary. 
It  would  probably  hold  that,  as  the  president  had 
become  the  sole  stockholder,  service  on  him  would 
be  sufficient.  Bvarts  v.  Killingworth  Mfg.  Go.  20 
Conn.  447.  B.  A.  B. 
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fifths  of  its  capital  stock  paid  in.  Second. 
That,  J.  C.  Eisenman  having  purchased  all 
the  stock  of  the  corooration,  the  corporation 
ceased  to  exist,  and  the  latter,  having  in- 
dorsed or  accepted  the  paper,  although  in  the 
corporate  name,  will  not  be  allowed  to  say 
that  it  was  a  corporate  liability,  and  more 
particularly  when  the  fact  of  Eisenman  be- 
ing the  sole  owner  of  the  stock  was  unknown 
to  the  appellant. 

The  formation  of  this  corporation,  of  which 
the  appellee  was  a  member,  was  had  under 
the  General  Statutes,  and  it  is  proper,  there- 
fore, to  refer  to  some  of  the  provisions  of  tlie 
statute  on  that  subject,  in  order  to  a  correct 
decision  of  the  questions  made  by  the  appel- 
lant. Section  1  of  chapter  56,  Gen.  Stat., 
provides  that  ''any  number  of  persons  may 
associate  themselves  together  and  become  in- 
corporated for  the  transaction  of  any  lawful 
business,  except  banking  and  insurance,  and 
for  the  construction  of  railroads,  but  such  in- 
corporation shall  confer  no  powers  or  privi- 
leges not  possessed  by  natural  persons,  except 
as  hei^inafter  provided."  It  is,  we  think, 
manifest  the  Legislature  never  intended  to 
permit  one  person  to  conduct  his  ordinary 
business  in  the  name  of  a  corporation  so  as 
to  exempt  him  from  personal  liabilitv,  or  his 
property,  not  embraced  by  or  used  in  his 
corporate  business,  from  the  payment  of  a 
debt,  for  no  otlier  reason  than  its  Being  a  debt 
of  the  corporation.  The  purpose  of  toe  stat- 
ute was  to  enable  two  or  more  persons  pos- 
sessed of  a  capital  or  skill  to  associate  them- 
selves in  business,  and  to  limit  their  liability 
as  against  the  improvident  acts  of  each  other, 
or  the  act  of  the  corporation,  in  the  event  of 
pecuniary  loss  in  the  legitimate  and  proper 
conduct  of  its  business.  It  invites  the  in- 
vestment of  the  capital  stock  of  one  to  be 
placed  in  the  same  business  with  the  skill 
of  another,  or  a  combination  of  capital  that 
encourages  trade,  the  burden  of  which  mere 
individual  enterprise  would  be  unwilling  to 
assume,  and  it  could  not  have  been  the  leg- 
islative intent  that  any  one  man  could  form 
a  corporation  of  which  he  is  the  creator  and 
sole  stockholder,  so  as  to  limit  his  liability 
for  debts  contracted^  and  from  which  he  has 
derived  the  benefit,  to  the  extent  only  of 
what  he  might  designate  his  corporate  estate. 
He  owns  the  entire  property  belonging  to 
the  corporation ;  it  is  his.  He  can  sell  or 
dispose  of  it  as  he  pleases ;  borrow  money ; 
acquire  property  in  the  name  of  the  corpora- 
tion for  the  sole  purpose  of  exempting  him 
from  any  responsibility  other  than  that  be- 
longing to  the  corporation ;  and,  however 
reckless  or  improvident  he  may  be,  has  all 
to  j^ain,  and  nothing  to  lose.  He  could  make 
a  gift  of  the  entire  corporate  estate,  and  dis- 
pense with  all  corporate  forms ;  and  to  say, 
when  exercising  such  unlimited  control,  he 
is  not  personally  responsible  for  every  debt 
he  contracts,  would  be  to  pervert  the  plain 
purpose  of  the  statute.  There  is  no  sucn  be- 
ing in  this  state  as  a  sole  corporation,  and 
certainly  none  such  allowed  to  be  created  by 
the  statute. 

This  corporation,  however,  was  properly 
organized,  nad  its  several  stockholdera  and 
board  of  directora,  and  was  prospering  in  its 
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business  until  these  drafts  were  drawn  tot 
the  benefit  of  Mattingly  &  Sons.  The  drafts 
were  all  made  payable  at  the  Masonic  Savings 
Bank,  and  no  direct  transaction  was  had  by 
the  appellee  and  the  appellant  with  reference 
to  the  paper.  There  is  in  fact  no  evidence' 
showing  that  the  corporation  ever  authorized 
the  acceptance  of  these  drafts,  and,  while 
the  paper  was  negotiable,  if  the  corporation 
actually  existed,  its  liability  on  the  paper 
might  well  be  questioned.  The  appellant, 
however,  maintains  that  this  appellee,  when 
he  signed  the  corporate  name  to  these  drafts, 
was  the  sole  owner  of  the  stock,  and  that 
from  the  moment  he  purchased  the  stock  of 
Erieger  and  Frantz  the  corporatioikceased  to 
exist.  The  corooration  may  have  oeen  vir- 
tually dissolvecT,  and  yet  we  are  not  disposed 
to  hold  the  appellee  personally  liable  for  tho 
amount  of  the  drafts  discounted  by  the  bank. 
Both  the  appellant  and  appellee  were  acting 
on  the  belief  that  the  corporation  was  alono 
liable  is  beyond  dispute;  and  the  corpora- 
tion, as  it  was  called,  the  appellee  being  the* 
sole  owner  of  the  stock,  submitted  to  a  judg- 
ment against  it  on  the  drafts  in  an  action  by 
the  bank,  and  the  appellee  is  making  no  re- 
sistance to  its  payment  out  of  the  property 
of  the  corporation,  but  insists  that  no  per- 
sonal 1  lability  exists.  The  appellant  has  ob- 
tained all  he  contended  for.  There  was  no 
fraud  practiced  upon  it  by  the  appellee,  and 
certainly  no  intention  to  bind  himself  person- 
ally, nor  were  any  of  the  proceeds  of  these 
drafts  applied  to  his  benefit  in  any  manner, 
or  to  the  benefit  of  what  he  supposed  was  ai> 
existing  corporation.  If  the  stock  bad  been 
held  as'it  was  originally,  the  pecuniary  con> 
dition  of  the  corporation  would  have  beea 
the  same,  as  no  act  had  been  done  by  the  ap- 
pellee by  which  the  interest  of  creaitora  or 
those  dealing  with  the  corporation  would 
have  been  prejudiced.  Nor  are  we  prepared 
to  adjudge,  after  a  corporation  has  been 
created  by  the  statute,  with  the  stock  dis- 
tributed between  several  stockholders,  that 
the  purchase  by  one  stockholder  of  all  the 
stock  destroys  the  corporate  existence,  and 
places  all  the  property  of  the  corporation 
upon  the  same  footing  with  the  other  estate 
of  the  individual  stockholder.  The  legal 
title  to  the  estate  of  the  corporation  is  still 
vested  in  it,  and,  while  the  stockholder's^ 
interest  could  be  subjected  to  the  payment 
even  of  his  individual  debt,  when  he  con- 
tracts in  behalf  of  the  corporation,  and  with 
no  fraudulent  intent,  it  seems  to  us  the  party 
with  whom  he  contracts  gets  all  he  bargains, 
for  when  he  subjects  the  corporate  property 
to  the  payment  of  his  debt.  In  the  case  of 
Swift  V.  Smith,  65  Md.  428,  57  Am.  Rep. 
836,  Cruikshanks  owned  all  the  stock  of  the 
corporation,  and  executed  a  mortgage  to- 
Swift  on  the  corporate  property,  to  secure 
the  latter  in  the  sum  of  $17,000  loaned  the 
corporation.  The  mortgage  was  signed  by 
Cruikshanks  in  his  own  name  and  that  of  the 
corporation,  and  subsequently  Cruikshanks 
sold  shares  of  stock  to  third  parties,  who^ 
claimed  that  his  mortgage,  executed  by  the 
sole  owner,  Cruikshanks,  had  no  preoedencoc 
over  their  stock;  that  it  was  the  individuaL 
act  of  Cruikshanks,  and  not  that  of  the  cor- 
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poration.  The  court  held  that  the  stockhold- 
ers took  their  stock  subject  to  the  mortgage, 
and  said  that,  whether  in  the  name  of  the 
corporation  or  the  individual  stockholder, 
the  latter  being  the  absolute  owner  in  equity, 
if  not  in  law,  the  mortgage  was  effectual, 
and  the  subsequent  purchasers  of  stock  took 
their  interest  in  the  corporate  property  with 
the  equities  or  incumbrances  placed  upon  it 
when  Cruikshanks  was  the  sole  owner.  It  is 
said  in  that  case  that,  '^  while  the  purchase 
by  Cruikshanks  of  all  the  stock  in  the  corpo- 
ration, and  all  its  property,  did  not  neces- 
sarily work  a  surrender  of  the  franchise,  it 
did  virtually,  for  the  time  being,  suspend 
its  operation  as  a  corporation  until  the  elec- 
tion of  new  ofiScers  through  new  stockhold- 
ers, purchasing  from  Cruikshanks.  If  from 
the  moment  Cruikshanks  became  the  real 
owner  he  had  concluded  to  transact  the  busi- 
ness as  an  individual,  and  without  the  cor- 
porate name,  can  it  be  doubted  that  the  mort- 
gage created  a  valid,  equitable  lien  on  the 
property,  **  etc.  The  case  cited  comes  nearer 
adjudging  that  a  purchase  of  all  the  stock  by 
one  stockholder  dissolves  the  corporation  than 
any  we  have  found,  and  still  such  an  act,  in 
the  lii^ht  of  the  opinion,  only  suspends  the 
operation  of  the  charter,  and  places  the  stock- 
holder in  a  condition  where  he  may  abandon 
its  provisions,  and  control  the  property  as 
his  individual  estate.  In  the  case  before  us 
there  was  no  surrender  of  the  franchise,  but 
the  business  conducted  in  good  faith,  and 
under  the  belief  that  the  corporate  estate  was 
alone  liable.  The  corporation  still  lived, 
and  had  such  vitality  as  enabled  the  holder 
of  the  stock  to  transfer  it,  and  proceed  with 
the  corporate  powers  as  if  he  had  never 
become  the  sole  owner;  and  the  argument 
that  such  a  construction  as  to  the  meaning 
of  the  statute  would  enable  two  or  more  to 
organize  a  corporation  with  a  view  of  vest- 
ing the  entire  stock  In  one  of  the  corporators 
is  not  available,  for  the  reason  that  the  cor- 
porate property  in  the  hands  of  one  stock- 
holder when  made  liable  by  him  for  his 
corporate  or  individual  debts,  remains  so, 
although  he  may  transfer  the  stock  to  others, 
as  they  must  take  it  subject  to  the  incum- 
brances the  sole  stockholder  has  placed  upon 
it,  prior  to  his  sale  of  the  stock.  It  must  be 
recollected  that  we  are  determining  alone  in 
this  case  the  meaning  of  the  statute  under 
which  the  corporations  are  formed,  as  it  is 
plain,  as  to  both  public  and  private  corpo- 
rations, unless  otherwise  provided  by  the 
charter,  the  title  to  the  corporate  property 
still  remains  in  the  corporation,  although 
one  may  become  the  sole  owner  of  the  stock. 
In  Button  v.  Hoffman,  reported  in  61  Wis. 
20,  50  Am.  Rep.  181,  it  was  held  that  one 
having  purchased  all  the  stock  of  a  private 
corporation  does  not  thereby  become  the 
owner  of  the  property,  and,  to  maintain  re- 
plevin, must  bring  the  action  in  the  corpo- 
rate name.  In  Wilde  v.  Jenkins,  4  Paige, 
481,  8  L.  ed.  524,  it  is  said :  ''A  conveyance 
of  all  the  stock  to  a  purchaser  gives  to  such 
purchaser  only  an  equitable  interest  in  the 
property  to  carry  on  the  business  under  the 
Act  of  incorporation,  and  in  the  corporate 
name."  In  Winona  d  tit.  P,  R  Co.  v.  Bt. 
19L.R.A. 


Paul,  d  8,  0.  B.  Co.,  23  Minn.  359,  it  is 
said :  ''The  corporation  is  still  the  absolute 
owner,  and  vested  with  the  legal  title  to  the 
property  and  the  real  party  in  interest,  al- 
though another  party  has  become  the  sole 
beneficial  owner  in  its  rights,  property,  and 
immunities. "  The  elementary  writers  on  tho 
subject  all  concur  in  holding  that  the  fact 
of  one  person  becoming  the  owner  of  all  the 
shares  of  stock  does  not  work  a  dissolution  of 
the  corporation.  Cook,  Stock  &  Stockhold* 
ers,  2d  ed.  §  681 ;  Morawetz,  Priv.  Corp.  p. 
635. 

While  we  recognize  the  general  rule  on 
the  subject  sustained  by  the  authorities  re- 
ferred to,  it  must  be  held  that  the  purchase 
by  one  of  all  the  shares  in  a  corporation 
created  under  the  statute  is  a  dissolution  of 
the  corporation  to  the  extent  that  it  suspends 
the  exercise  of  the  rights  under  the  franchise 
until  the  owner  transfers  the  stock  in  good 
faith,  so  as  to  maintain  an  organization  un- 
der the  statute.  There  is  a  difference  between 
the  attempt  to  create  one  person  a  corporation 
under  this  statute,  and  tine  purchase  in  good 
faith  of  all  the  stock  after  the  corporation  has 
been  created.  In  the  first  instance,  there  is  no 
corporation,  and  In  the  last  there  is  a  fran- 
chise, the  operations  of  which  are  suspended 
until  the  stock  may  be  transferred  to  others ; 
and,  while  in  the  hapds  of  one  person,  the  cor- 
porate and  individual  property  are  ordinarily 
alike  liable  for  the  payment  of  any  debt  con- 
tracted by  the  owner,  and  subsequent  pur- 
chasers 01  stock  take  it  subject  to  the  liens 
or  equities  of  the  creditors  of  the  sole  owner 
created  prior  to  the  transfer  of  the  stock  to 
them.  In  the  present  case,  as  before  stated, 
there  had  been  no  such  change  in  the  prop- 
erty or  conduct  of  the  business  as  to  mislead 
or  injure  creditors.  No  fraud  had  been  prac- 
ticed by  the  ai)pellee,  and  the  entire  credit 
was  not  only  given  the  corporation,  but  the 
appellant  had  pushed  it  to  judgment;  and 
when  in  a  court  of  equity,  the  appellant 
should  be  confined,  in  distributing  the  prop- 
erty of  the  corporation,  to  its  mro  rata  share 
of  the  proceeds,  and  neitlier  the  individual 
estate  of  the  appellee,  assigned  for  the  bene- 
fit of  creditors,  nor  the  appellee  made  per- 
sonally liable  for  these  debts  to  the  bank. 
It  is  said  the  appellee  is  liable  to  the  corpo- 
ration for  stock  subscribed  and  unpaid,  and, 
if  so,  his  liability  to  the  corporation  exists^ 
and  the  amount  of  stock  owing  by  him, 
when  collected,  becomes  a  part  of  the  corpo- 
rate assets,  to  be  distributed  between  the 
creditors  of  the  corporation.  The  appellant 
is  not  entitled  to  the  whole  unless  it  is  the 
sole  creditor,  and  so  the  chancellor  below  ad-  • 
judged.  The  statute  makes  the  members  of 
the  corporation,  or  such  of  them  who  are 
guilty  of  intentional  fraud  in  failing  or  re- 
fusing to  comply  substantially  with  the  ar* 
tides  of  incorporation,  liable  to  an  indict- 
ment, and  it  is  urged  in  argument  that  the 
failure  to  pay  up  all  the  stock  agreed  to  be 
paid  by  the  act  of  incorppration  was  a  fraud 
on  the  appellant,  who  did  not  deal  with  the 
corporation  until  long  after  it  began  to  do 
business.  If  the  stock  was  not  paid  up,  this, 
in  the  absence  of  a  fraudulent  purpose,  did 
[  not  make  the  stockholders  indiviaually  liable 
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had  In  their  possession  $12,500,  either  In  their 
own  right  or  as  trustees  for  others  interested 
In  the  lottery.  Ko  matter  which,  the  legal 
right  to  this  sum  was  in  them.  The  defendant 
claimed  and  received  it,  hy  false  and  fraudu- 
lent pretenses,  as  morally  criminal  as  by  lar- 
ceny, forgery,  or  perjury;  and  the  onl^  ques- 
tion before  us  is  whether  he  can  retam  it  by 
any  principle  or  rule  of  law."  "To  slate,'' 
says  the  court,  "is  to  decide  such  a  case.*' 
*The  principle  of  illegal  contracts  is,  vsee 
Story,  Confl.  Law,  §^  248.  249,)  after  the  ille- 
gal act  is  done,  if  the  new  contract  is  wholly 
unconnected  with  the  illegal  act,  and  is  found- 
ed on  a  new  consideration,  and  is  not  a  part  of 
the  original  scheme,  although  it  may  be  known 
to  the  party  with  whom  the  contract  is  made, 
it  will  make  no  difference  that  such  new  and 
independent  contracts  are  made  with  the  per- 
son who  is  the  contractor  or  conductor  of  the 
original  illegal  act,  if  it  is  wholly  disconnected 
therefrom."  8o,  in  Story  on  Contracts  (sec. 
760),  it  is  said:  "It  an  act  in  yiolation  of  either 
statute  or  common  law  be  already  committed, 
Mnd  a  subsequent   agreement   entered   into, 


which,  though  founded  thereupon,  constituted 
no  part  of  the  original  inducement  or  consider- 
ation of  the  illegal  act,  such  an  agreement  is 
valid."  Instead  of  an  "agreement"  between 
the  parties  founded  upon  alleged  illegal  acts,  we 
have  in  this  case  an  implied  obligation  raised 
by  law  to  refund  moneys  fraudulently  received 
and  withheld.  For  other  authorities  to  the 
same  effect,  see  Farmer  v.  Russell,  1  Bos.  &P. 
296;  Wilson  v.  Owen,  80  Mich.  474;  Rothrock 
V.  Perkinson,  61  Ind.  89.  The  Little  Louisi- 
ana Lottery  concern  was,  under  the  pleading 
in  this  case,  an  institution  operated  under  law- 
ful authority,  and  the  defendant,  in  presenting 
the  ticket  m  question,  and  in  collecting  the 
plaintiff's  money,  may  be  regarded  as  actmg  as 
bis  a^ent,  and  as  collecting  for  his  use.  The  law 
implies  an  obligation  to  refund  the  money, 
which  is  subsequent  to  and  disconnected  with 
the  alleged  illegal  acts  of  buying,  selling,  or 
exchanging  the  tickets. 
Judgment  affirmed. 

Rehearing  denied. 


NEW  YORK  COURT  OP  APPEALS. 


PEOPLE  of  the  State  of  New  York,  ex  rel, 

PENNSYLVANIA  R.  CO.,  Bespt, 

t. 

Edward  WEMPLE.  Comptroller,  etc.,  Appt. 

( N.Y ) 

A  state  tax  impoaed  on  the  franchise  er 
bucineMi  of  a  corporation  and  not  opon 
its  property  is  invalid  as  a  resrulatlon  of 
Interstate  oommoroe  when  applied  to  a  foreign 
Tailroad  oompany  dolngr  no  business  within  the 
vtate  except  such  as  relates  to  the  transportation 
over  Its  lines  in  other  states,  which  are  connected 
with  the  territory  of  the  taxlofir  state  only  by  a 
ferry  across  a  river,  altboucrh  tbe  company  has 
within  the  state  terminal  facilities  conslstinfir  of 
wharves,  piers,  doolcs,  and  buildings  used  in  its 
interstate  traffic. 

(April  11, 1893.) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court.  Third 
Department,  reversing  upon  certiorari  the  de- 
cision of  the  state  comptroller  assessing  a  tax 
upoD  relator  under  the  Corporation  TaxLaws, 
based  upon  tbe  value  of  its  capital  employed 
^ithiD  the  state.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Charles  F.  Tabor,  with  Mr.  S.  W. 
Rosendale.  AttyOen.,  for  appellant: 

The  relator  was  at  all  of  the  times  between 
18S0  and  1889,  both  inclusive,  aforeign  railroad 
corporation  doing  business  in  this  state,  and, 
therefore,  liable  to  taxation  under  the  Tax 
Laws  of  1880.  This  corporation  not  only  made 
tbe  city  of  New  York  a  terminal  point  for  its 


business,  but  it  owned  lands  in  fee  and  In  trust, 
it  leased  lands,  kept  at  all  times  deposited  in 
the  banks  of  New  York  large  amounts  of 
money,  employed  an  army  of  faiborers  here, 
had  offices  for  sale  of  tickets,  and  made  con- 
tracts for  the  carria^  of  passengers  and  freight, 
and  was  at  all  the  times  above  stated  engaged 
in  the  transportation  of  freight  and  passengers, 
making  use  of  the  dty  of  iNew  York  for  depot 
facilities  for  taking  care  of  both  its  freight  and 
passenger  trafl9c.  Before  1885  it  would  have 
been  liable  upon  the  whole  of  its  capital  stock. 

People  y.  Equitable  Trust  Ca.  96  N.  Y.  887; 
Biople  y.  Horn  8Uver  Min.  Co.  105  N.  Y.  84; 
People  y.  JVemple,  181  N.  Y.  69. 

The  relator,  being  subject  to  taxation  under 
the  Act,  the  determination  of  the  comptroller 
as  to  the  assessment  and  taxation,  unless  clearly 
shown  to  have  been  erroneous,  should  not  be 
disturbed. 

People  y.  WempU,  129  N.  Y.  565;  People  v.  t 
Wemple,  188  N.  Y.  828.  ' 

Upon  the  question  as  to  how  much  capital 
was  employed  within  this  state  and  whether 
the  relator  was  doin^  business  in  this  state,  so 
as  to  bring  it  within  tbe  Jurisdiction  of  the 
comptroller  to  make  an  assessment,  the  allega- 
tions in  the  return  of  the  comptroller  must 
govern. 

Peo^  y.  Hew  York  Fire  Comrs.  78  N.  Y. 
439;  People  v.  Brooklyn  Fire  d- Bldg.  Comrs. 
106  N.  Y.  67;  PeopU  v.  Wemple,  61  Hun,  85, 
181  N.  Y.  67;  People  v.  Gilon,  126  N.  Y.  157. 

Passengers  are  transported  and  freight 
shipped  by  this  company  from  tbe  city  of  New 
York  across  *Hhe  waters  of  the  Hudson  river. 
East  river  and  New  York  bay  and  harbor." 


Nora.— The  above  decision  touches  a  question  of 
ffreat  practical  importance  and  no  little  difficulty 
and  fielicacy,  and  while  it  Is  a  Federal  question  the 
decision  of  the  New  York  Ck>urt  of  Appeals  up- 
19  L.  R.  A. 


holding  the  claim  under  Federal  law  will  demand 
great  attention. 

See,  on  the  same  general  subject,  the  noU  to 
Rothermel  v.  Meyerle  (Pa.)  9  L.  B.  A.  SOtt. 
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The  state  of  New  York  has  exclusive  Juris- 
diction over  all  of  the  above  waters  to  low- water 
mark  on  the  westerly  or  New  Jersey  side 
ihereof,  for  all  material  purposes. 

People  Y.  JS'ew  Jersey  Cent.  B.  Co.  42  N.  T. 
583. 

It  cannot  be  claimed  that  the  relator  is  onlj 
engaged  in  a  "ferry  business"  or  that  it  la 
possessed  of  a  "ferry  franchise."  It  is  a  com- 
mon carrier,  and  its  ^'  floating  equipment"  must 
be  a  part  of  its  corporate  railroad  franchise. 

JVew  York  v.  Starin,  106  N,  Y.  1;  Power  v. 
Athens,  99  N.  Y.  598. 

This  corporation,  therefore,  was  not  only 
^' doing  business"  within  the  boundaries  of 
4he  state  of  New  York,  but  it  was  at  all  times 
within  its  jurisdiction. 

Langdon  v.  New  York,  98  N.  Y.  155;  Bedlow 
▼.  New  York  Floating  Dry  Dock  C5?.  2  L.  R. 
A.  629,  112  N.  Y.  274. 

The  Corporation  Tax  Law  as  to  foreign  cor- 
porations imposes  only  a  tax  upon  business, 
and,  as  such,  it  is  undoubtedly  a  specific  tax. 

Pe(yple  y.  EguitabUe  Trust  Co.  96  N.  Y.  887; 
People  V.  Wemj^,  129  N.  Y.  563. 

As  to  such  a  corporation,  ''the  tax  Is  not 
Imposed  upon  its  property,  but  for  the  privilege 
which  is  extended  to  it  by  the  state  of  doing 
business  here  as  a  corporation  and  in  its  cor- 
|)orate  name." 

People  V.  Wemple,  131  N.  Y.  68. 

The  state  has  the  power  to  exclude  corpora- 
tions of  other  states  from  doing  business  with- 
in its  Jurisdiction.  If,  however,  it  permits 
them  to  come  here  and  transact  their  business, 
it  may  impose  a  tax  upon  them  for  this  privi- 
lege, and  this  is  not  a  regulation  by  the  stale 
of  interstate  commerce,  but  a  lawful  exercise 
of  the  power  of  taxation  upon  corporate  bodies 
that  for  the  time  being  are  within  its  Jurisdic- 
tion for  that  purpose. 

Ibid.;  Western  Union  TeUg,  Co,  v.  Massa- 
thuseUs.  125  U.  8.  647,  31  L.  ed.  792;  Massa- 
chvsetts  V.  Western  Union  Teleg,  Co.  141  U.  S. 
45,  35  L.  ed.  680;  Marye  y.  Baltimore  cfc  0.  R. 
€o,  127  U.  8.  128,  32  L.  ed.  96:  Home  Ins.  Co. 
▼.  New  York,  184  U.  8.  599.  33  L.  ed.  1029; 
PuUman  Palace  Car  Co.  v.  Pennsylvania^  141 
U.  8. 18, 85  L.  ed.  618;  Maine  v.  Grand  Trunk 
R  Co.  of  Canada,  142  U.  8.  229.  85  L.  ed.  996; 
FaeifU:  Eayp.  Co.  v.  Seibert,  142  U.  8.  889,  85 
L.  ed.  1085;  B(ym  Silver  Min.  Co.  v.  New  York, 
148  U.  8.  805,  86  L.  ed.  164,  affirming  People 
Y.  Horn  Silver  Min.  Co.  105  N.  Y.  76. 

Messrs.  Edmund  Randolph  Robinson 
and  Charles  E«  Hong^h,  for  respondent: 

The  taxes  authorized  by  the  acts  in  question 
4tre  not  only  in  terms,  but  in  essence,  as  to  do- 
mestic cor|>orations,  taxes  on  corporate  fran- 
chises, received  from  this  state,  and  as  to  for- 
eign corporations  taxes  on  business  done  within 
this  state. 

People  V.  Home  Ins.  Co.  92  N.  Y.  845;  Home 
Ins.  Co.  V.  New  York,  119  U.  8. 129,  80  L.  ed. 
«50;  184  U.  8.  594,  38  L.  ed.  1025;  People  v. 
Gold  d  Stock  Tdeg.  Co.  98  N.  Y.  67;  Ventral 
Irust  Co.  Y.  New  fork  City  dh  N.  B.  Co.  1  L. 
R.  A.  260,  110  N.  Y.  250;  People  v.  WempU, 
129  N.  Y.  558;  People  v.  Wemple,  89  N.  Y.  8. 
R.  606;  People  v.  EquitaMe  Trvst  Co.  96  N.  Y. 
887;  People  v.  Horn  Silver  Min.  Co.  105  N.  Y. 
76,  affirming  148  U.  8.  805,  86  L.  ed.  164; 
19L.R.A. 


People  v.  Wemple,  61  Hun,  88;  Southern  Cotton 
Oil  Co.  V.  Wemple,  44  Fed.  Rep.  24. 

The  sole  business  of  the  Pennsylvania  Rail- 
road Company,  within  the  state  of  New  York, 
is  that  of  interstate  commerce. 

A  tax  by  the  state  of  New  York  upon  the 
business  of  a  foreign  railway  corporation  which 
has  no  portion  of  its  own  or  leased  lines  within 
the  state,  which  has  not  received  and  does  not 
exercise,  directly  or  indirectly,  any  franchise 
granted  by  the  Legislature  of  the  state,  and 
does  not  enjoy  any  privilege  within  the  state, 
which  is  not  required  by  the  interstate  com- 
merce which  is  its  sole  business,  is  an  undis- 
^ised  tax  upon  the  privilege  of  transacting 
interstate  commerce,  and  is,  therefore,  uncon- 
stitutional and  void. 

Fargo  v.  Michigan,  121  U.  8.  230,  80  L.  ed. 
888;  Philadelphia  dt  S.  Mail  SS.  Co.  v.  Penn- 
sylvania, 122  U.  8.  326,  30  L.  ed.  1200;  Glou- 
cester Ferry  Co.  v.  Pennsylvania,  114  U.  8. 196, 
29L.  ed.  158. 

A  tax  upon  the  privilege  of  doing  business, 
no  matter  by  what  process  the  amount  of  the 
tax  is  computed,  is  in  its  nature  and  essence  a 
license  tax,  and  a  license  tax  upon  the  right  to 
engage  in  interstate  commerce  is  unconstitu- 
tional. 

Welton  Y.  Missouri,  91  U.  8.  275,  23  L.  ed. 
347;  Bobbins  v.  Shelby  County  Tax.  Diet.  120 
U.  8.  489.  30  L.  ed.  694;  Leloup  v.  Port  of  Mo- 
bile, 127  U.  8.  640,  82  L.  ed.  311;  Lyng  v. 
Michigan,  185  U.  8.  161, 34  L.  ed.  150;  Norfolk 
d:  W.  B.  Co.  Y.  Pennsylvania,  136  U.  8.  114, 
34  L.  ed.  394;  Cnitcher  v.  Kentucky,  141  D.  8. 
47,  85  L.  ed.  649;  Piekardy.  Pullman  Southern 
Car  Co.  117  U.  8.  34,  29  L.  ed.  785. 

The  basis  of  the  tax  is  "the  amount  of  cap- 
ital slock  emploved  within  this  state."  This  is 
represented  by  the  actual  value  of  the  property 
kept  within  this  sta^  in  the  transaction  of  iu 
business,  whether  in  real  estate,  money,  goods, 
or  other  tangible  things. 

People  V.  Wemple,  188  N.  Y.  828;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  8.  210.  29 
L.  ed.  164;  Com.  v.  Standard  Oil  Co.  101  Pa. 
119. 

If  tbe  comptroller  included  in  the  assessment 
amounts  which  do  not  represent  any  property 
'*  kept  within  the  state,"  or  without  any  evi- 
dence and  in  opposition  to  the  evidence  placed 
exaggerated  values  upon  property  within  the 
state,  his  determination  will  be  reversed,  and 
the  account  remitted  to  him  for  correction  of 
the  errors  committed. 

People  V.  WempU,  138  N.  Y.  824;  People  v. 
WempU,  60  Hun,  225, 129  N.  Y.  564;  People  v. 
Campbell,  66  Hun,  146. 

Andrews,  Oh.  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  comptroller  of 
the  state  of  New  York  from  an  order  of  the 
general  term  of  the  third  department,  revers- 
ing the  determination  of  the  comptroller  as- 
sessing a  tax  on  the  relator  for  the  sum  of 
$40,886.89,  under  the  alleged  authority  of 
chapter  542  of  the  Laws  of  1880,  and  the  Acts 
supplementary  thereto  and  amendatory  there- 
of. The  relator  is  a  Pennsylvania  corpora- 
tion, operating  a  line  of  railroad  for  tha 
transportation  of  freight  and  passengers,  ex 
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tending  through  the  state  of  New  Jersey  into 
other  states  of  the  Union.  No  part  of  its 
road  is  wlUiin  the  state  of  New  York.  But 
it  operates  in  connection  with  its  road  a  ferry 
from  the  New  Jersey  shore  across  the  Hudson 
river  to  the  city  of  New  York,  where  it  has 
terminal  facilities  consisting  of  wharves, 
piers  and  docks,  and  buildings  connected 
therewith,  used  in  the  transaction  of  the 
business  of  delivering  freight  and  passengers 
carried  over  its  line,  to  that  city,  and  of  re- 
ceiving freight  and  passengers,  to  be  can'ied 
from  toe  city  into  New  Jersey  and  other 
states  reached  by  its  system  of  roads. 

The  only  transportation  over  New  York 
territory  carried  on  by  the  relator  is  over 
that  part  of  the  Hudson  river  within  the 
terminal  boundaries  of  the  state,  by  means 
of  its  ferryboats.  It  collects  in  the  city  of 
New  York  money  due  for  transportation  to 
tliat  point  and  lor  transportation  from  that 
city,  and  there  makes  contracts  for  transpor- 
tation of  freight  and  passengers  over  its  lines 
and  issues  and  sells  passenger  tickets.  It 
employs  in  the  city  of  New  York  a  large 
number  of  agents,  clerks  and  laborers  in  tlie 
prodecution  of  its  business.  It  is  engaged  in 
no  business  in  that  city,  except  such  as  re- 
lates to  the  transportation  of  freight  and  pas- 
sengers over  its  lines. 

Tlie  question  of  the  validity  of  the  tax  in 
question,  irrespective  of  alleged  errors  in  the 
computation,  depends  upon  the  point  whether 
the  scheme  of  taxation  enacted  by  chapter  542 
of  the  Laws  of  1880,  entitled  **  An  Act  to  Pro- 
vide for  Uaising  Taxes  for  the  Use  of  the 
state,  upon  Certain  Corporations,  Joint  Stock 
Companies  and  Associations, "  and  its  amend 
ments,  can  be  enforced  against  the  relator. 
It  is  claimed  in  behalf  of  the  relator  that,  as 
applied  to  it,  the  tax  is  a  t&x  upon  interstate 
oommerce.  and  that  the  Act  under  which  it  is 
imposed  is,  as  to  the  relator,  if  embraced 
within  its  purview  an  attempted  regulation 
by  the  state  of  interstate  commerce,  which 
appertains  exclusively  to  Congress  under  ar- 
ticle 1,  section  8,  clause  8,  of  the  Federal 
Constitution.  That  a  tax  imposed  by  a  state 
may  constitute  a  regulation  of  commerce  was 
decided  in  the  case  of  Brown  v.  Maryland,  25 
U.  8.  12  Wheat.  419,  6  L.  ed.  678,  and  has 
been  frequently  decided  in  subsequent  cases. 
There  has  been  much  difficulty  in  the  Federal 
courts  in  determining  what  constitutes  inter- 
state commerce,  and  what  acts  of  the  state 
are  to  be  deemed  regulations  thereof.  But 
there  is  no  question,  at  least  at  this  time, 
that  the  business  of  the  relator  comes  within 
the  description  of  **  commerce  among  the 
states"  in  the  commerce  clause  of  the  Federal 
Constitution.  Miller, ,/.,  Fargo  y,  Michigan, 
121  U.  8.  241,  80  L.  ed.  898 ;  Picka/rd  v.  FiUU 
man  Southern  Car  Co,  117  U.  8.  84,  29  L.  ed. 
786. 

We  do  not  understand  it  to  be  contended 
by  the  learned  counsel  for  the  state  that  if 
the  Act  of  1880,  as  applied  to  the  relator,  is 
a  regulation  of  commerce,  the  tax  in  question 
cap  be  sustained. 

In  determining  the  question  now  presented, 
two  propositions  must  be  deemed  conclu- 
sively established.  One  is  that  the  business 
in  which  the  relator  was  engaged  in  this 
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state  was  exclusively  that  of  interstate  com- 
merce. Whatever  it  did  here  was  incident 
to  and  in  aid  of  the  business  of  interstate 
transportation.  Interstate  transportation  wa» 
not  a  part  of  its  business,  only  in  this  state. 
It  periormed  the  work  of  an  interior  carrier 
in  JSfew  Jersey  and  other  states,  but  in  this 
state  its  business  was  that  of  interstate  com- 
merce exclusively.  There  may,  therefore,  be 
eliminated  from  the  discussion  the  question 
which  would  arise  in  the  case  of  a  foreign 
corporation  conducting  within  this  state  both 
the  business  of  strictly  interior  transportation 
and  that  of  interstate  carrier  to  points  within 
and  from  points  without  the  state.  We  do 
not  intend  to  be  understood  as  determining 
whether,  in  that  case,  the  state  might  not, 
under  the  Act  of  1880,  lawfully  impose  upon 
such  a  corporation,  in  common  with  all  other 
corporations,  domestic  and  foreign,  doing 
business  here,  a  business  tax  based  upon  it» 
capital  employed  in  the  state,  which,  under 
the  Amendment  of  1885,  is  now  the  basis  of 
taxation  of  corporations  liable  to  taxation 
under  the  Act  of  1880.  Laws  1885,  chap.  501. 
There  would  seem  to  be  no  question  that 
domestic  corporations,  engaged  In  both  state 
and  interstate  commerce,  may  lawfully  be 
subjected  by  the  state  to  a  franchise  tax» 
measured  by  its  whole  capital  or  business, 
or  in  any  other  way  In  the  discretion  of  the 
Legislature,  without  taking  notice  of  the 
part  of  its  business  rising  from  interstate 
commerce,  provided  no  hostile  discrimina- 
tion is  made  against  such  part.  Nor  would 
there  seem  to  to  any  valid  reason  why  a  for- 
eign corporation,  engaged  both  in  the  busi- 
ness of  state  and  interstate  transportation  in 
this  state,  should  not  be  subject  to  taxation 
in  common  with  domestic  corporations.  See 
Pwj^  V.  Wemple,  181  N.  Y.  64;  Woodruff  y. 
Parham,  75  tJ.  8.  8  Wall.  123,  19  L.  ed. 
882;  Osborne  v.  Mobile,  83  U.  8.  16  Wall. 
479,  21  L.  ed.  470. 

•  The  second  point  which  must  be  deemed 
to  be  established  is  that  the  tax  imposed 
upon  corporations  under  the  Act  of  18^,   as- 
amended  by  chapter  361  of  the  Laws  of  1881, 
is  a  tax  upon  the  **  corporate  franchise  or 
business, "  and  is  not  a  tax  on  property.     It 
is  made  a  tax  upon  the  corporate  franchise  or 
business  by  the  express  language  of  the  en- 
actment, and  it  was  upon  the  ground  that  it 
was  a  tax  on  corporate  franchises  or  business, 
and  not  upon  property,  that  this  court,  in  the^ 
case  of  PiopU  v.  Home  Im.  Co.,  92  N.  Y.  845, 
sustained  the  tax  assessed  against  the  insur- 
ance company  in  that  case,  measured  by  a. 
percentage   on   its   whole   capital,    part  of 
which  was  invested  in  United*  States  bonds. 
The  court  assented  to  the  proposition  that  if 
the  tax  was  a  property  tax,  the  amount  in- 
vested in  Unitea  States  securities  should  have 
been  deducted  in  ascertaining  the  amount  of 
its  taxable  capital.    The  then  learned  chief 
judge,  in  stating  the  question,  said :    **  It 
thus  appears  that  the  only  question  presented 
for  our  consideration  under  this  branch  of 
the  appeal  is  whether  the  tax  in  question 
was  levied  in  fact  upon  the  franchises  of  the 
defendant  which  would  be  undeniably  law- 
ful, or  upon  the  property  of  the  corporation, 
invested  in  the  securities  of  the  general  gOT> 
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ernment,  which  would  be  unlawful,*  and  in 
conclusion  he  Baid:  ^'It  Bcems  conclusively 
established  that  the  Act  under  which  this  tax 
was  levied  must  be  held  to  have  imposed  a 
franchise  and  not  a  property  tax,  and  that  its 
enactment  constituted  a  lawful  exercise  of 
lef^islative  power."  This  decision  was  af- 
firmed on  the  same  ground  upon  which  the 
decision  in  this  court  proceeded,  by  the  Su- 
preme Court  of  the  United  States,  184  U.  S. 
594,  83  L.  ed.  1025.  The  tax,  when  imposed 
on  a  domestic  corporation,  is  a  tax  on  its 
corporate  franchises ;  when  imposed  on  a  for- 
eign corporation  is  a  tax  on  its  business,  a 
distinction  based  on  the  fact  that  corporate 
franchises  are  only  taxable  within  the  juris- 
diction which  creates  them,  and  where  alone 
they  can  be  said  to  have  a  nius.  People  v. 
EquitabU  Trust  Co,  96  N.  T.  888. 

We  come,  .therefore,  to  the  crucial  question 
In  the  case—Can  the  state  of  New  York  tax 
the  relator,  a  foreign  corporation,  upon  Its 
business  carried  on  in  this  state,  which  is 
exclusively  the  business  of  interstate  com- 
merce? The  question  stated  in  another  form 
is,  May  a  state  tax  a  foreign  corporation 
whose  business  in  such  state  is  exclusively 
that  of  interstate  commerce,  for  the  privilege 
of  transacting;  that  business  here,  because,  as 
we  have  held,  this  is  tHe  essential  nature  of 
the  tax  under  the  Act  of  1880.  People  v. 
Wemple,  181  N.  Y.  68.  If  the  tax  is  a  regu- 
lation  of  commerce,  and  not  an  exercise  of 
the  taxing  power  of  the  state,  the  relator  is 
orotected.  against  its  imposition  under  the 
t^ederal  Constitution.  The  power  to  regulate 
commerce  between  tJie  states  is  vested  ex- 
clusively in  Congress,  and  the  fact  that  Con- 
gress has  not  act^,  confers  no  power  of  state 
regulation,  except  as  to  matters  of  local  in- 
terest incidentally  affecting  foreign  or  inter- 
state commerce,  and  where  action  by  the  state 
is  permitted  under  the  police  power  in  aid 
or  promotion  of  commerce,  such  as  the  regu- 
lation of  pilots,  wharves,  harbors,  bridges, 
etc.,  and  for  the  protection  of  the  public 
health.  Chdey  v.  Philadelphia  Port  Wardens, 
53  U.  S.  12  How.  299,  18  L.  ed.  996 ;  WelUm 
V.  MissouH,  91  U.  S.  282,  28  L.  ed.  850; 
Broion  v.  HauaUm,  114  U.  S.  680,  29  L.  ed. 
260.  In  Oooley  v.  Philadelphia  Port  Wardens, 
svpra,  Mr,'  Justice  Curtis,  speaking  of  this 
subject,  said:  ^Whatever  subjects  of  this 
power  are  in  their  nature  national,  or  admit 
of  only  one  uniform  system  or  plan  of  regu- 
lation, may  justly  be  said  to  be  of  such  a 
nature  as  to  require  exclusive  regulation  by 
Congress ;"  ana  Mr,  Jtcstice  Field,  in  Welton 
V.  Missouri,  supra,  said:  "The  fact  that 
Conj^ress  has  not  seen  fit  to  prescribe  any 
specific  rules  to  govern  interstate  commerce 
does  not  affect  tlie  question.  Its  inaction  on 
this  subject,  when  considered  with  reference 
to  its  lef^islation  with  respect  to  foreign  com- 
merce, 18  equivalent  to  a  declaration  that  in- 
terstate commerce  shall  be  free  and  untram- 
meled. " 

The  state  power  of  taxation  extends  in  gen- 
oral  to  all  property,  real  or  personal,  having 
an  actual  sittis  within  the  state,  irrespective 
of  the  residence  of  the  owner.  The  state  may 
not  only  tax  property  within  its  limits,  but 
the  business  and  occupation  of  its  citizens, 
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and  the  franchises  of  domestic  corporations ; 
and  when  it  permits  foreign  corporations  to 
carry  on  business  in  the  state,  it  may  subject 
the  privilege  to  such  taxation  as  it  may  deem 
expedient.  In  short,  the  power  of  state  taxa* 
tion  is  co-extensive  with  the  subjects  of  taxa- 
tion, and  the  state  may  define  the  subjects, 
provided  only  that  the  property,  privilege,  or 
right  upon  which  the  tax  is  imposed  is  with- 
in the  jurisdiction.  The  existence  of  this 
power  is  essential  to  the  existence  of  the  state 
governments.  But,  under  our  system,  certain 
powers  have  been  delegated  by  the  whole 
people  to  the  general  government,  some  ex- 
clusive, and  some  concurrent  with  the  power 
of  the  states,  and,  in  some  instances,  affirma- 
tive restrictions  upon  the  power  of  the  states 
have  been  imposed  by  the  Federal  Constitu- 
tion, and  others  are  implied  from  affirmative 
powers  vested  in  the  government  of  the  Un- 
ion. Among  these  restrictions,  express  or 
implied,  are  restrictions  on  the  taxing  power 
of  the  states.  The  states  cannot  tax  the 
property  of  the  Federal  government  within 
the  jurisdiction,  nor  the  public  securities  of 
the  United  States,  nor  the  instrumentalities 
through  which  it  exercises  its  delegated 
powers.  It  can  levy  no  tax  upon  exports  or 
imports,  and  goods  imported  from  foreign 
countries  and  brought  within  a  state  cannot 
be  reached  by  its  taxing  power  while  in  the 
hands  of  the  importer  in  the  condition  in 
which  they  were  when  imported,  unless  they 
have  been'mingled  with  the  general  mass  of 
property  therein.  These  are  familiar  illus- 
trations of  an  acknowledged  principle. 

But  conflicts  have  arisen  in  respect  to  the 
power  of  state  taxation  which  do  not  admit 
of  so  easy  a  solution.  Indeed  in  many  cases 
it  has  been  found  difficult  to  draw  the  line 
and  to  determine  where  state  taxation  is  ex- 
cluded under  the  provisions  of  the  Federal 
Constitution.  The  difflcultv  of  the  subject 
has  been  acknowledged  by  the  courts  and  by 
no  court  more  frequently  than  by  the  Supreme 
Court  of  the  United  States.    It  is  delicate 

ground,  and  as  was  said  by  Ohitf  Justice 
base  in  OOome  v.  Mobile,  88  U.  S.  16  Wall. 
479,  21  L.  ed.  470:  "It  is  as  important  ta 
leave  the  rightful  powers  of  the  state  in  re- 
spect to  taxation  unimpaired,  as  to  maintain 
the  powers  of  the  Federal  government  in  their 
integrity.**  No  more  fruitful  subject  of 
controversy  has  been  presented  than  the  prop- 
er construction  of  the  commerce  clause  in 
the  Federal  Constitution,  as  connected  with 
the  right  of  the  states  to  impose  taxation 
upon  interstate  commerce,  or  rather  on  the 
question,  when  a  tax  is  to  be  regarded  a  tax 
on  such  commerce,  because  the  bald  proposi- . 
tion  that  a  state  may  tax  interstate  commerce 
has  never  probably  been  asserted  by  any  of 
the  courts  of  the  states.  The  tax  has  usually 
been  laid  on  the  business,  or  franchises,  or 
on  the  occupation  of  those  engaged  in  inter- 
state commerce,  or  on  the  property  employed 
therein,  or  on  freights,  the  tonnage  of  ves- 
sels, or  in  some  form  in  which  it  could  be 
plausibly  argued  that  the  tax  was  not  a  direct 
tax  on  the  commerce  itself. 
'  In  deciding  the  question  before  us  we  are 
bound  to  follow  the  adjudications  of  the  Su- 
preme Court  of  the  United  States,  so  far  as 


098 


New  York  Court  of  Afpeal& 


Apb.« 


they  have  determined  any  constitutional  prin- 
ciple bearing  upon  the  point  in  controversy. 
It  bas  been  held  in  a  series  of  decisions  m 
that  court,  that  while  a  state  tax,  which  in 
substance  and  effect  is  a  direct  tax  on  inter- 
state commerce,  constitutes  a  state  regulation 
of  commerce  and  is  the  usurpation  of  a  power 
exclusively  vested  in  Congress  and,  there- 
fore, void,  yet  that  the  commerce  provision 
of  the  Federal  Constitution  does  not  deprive 
the  states  of  the  power  to  levy  a  property  tax 
upon  property  employed  in  interstate  com- 
merce, having  a  «^u<  within  the  jurisdiction, 
firovided  no  adverse  discriminatfun  is  made 
n  the  imposition  of  the  tax  between  such 
property  and  other  property  of  a  similar 
character.  The  state  may  subject  to  a  prop- 
erty tax  in  common  with  other  property, 
every  description  of  property,  real  ana  per- 
sonal, having  its  situ*  there,  although  used 
or  employed  exclusively  in  the  business  of 
foreign  or  interstate  commerce.  Ships  or 
vessels  engaged  in  foreign  or  coastwise  com- 
merce may  be  taxed  at  their  home  port,  and 
the  products  of  one  state  carried  into  another 
and  there  held  for  sale  by  the  original  pro- 
ducer, may  be  taxed,  even  before  sale  in  the 
state  to  which  they  have  been  taken.  The 
courts  have  given  the  broadest  construction 
to  the  power  of  a  state  to  lay  a  property  tax 
on  property  employed  in  interstate  commerce, 
provided,  as  before  stated,  it  is  subjected 
to  no  unjust  discrimination.  Wheeling,  P. 
ijh  a  Trangp.  Co,  v.  Wheeling,  99  U.  S.  278, 
25  L.  ed.  412;  Brawn  ▼.  Houston,  supra; 
Pullman  Palo/u  Car  Co,  v.  Pennsylvania,  141 
U.  S.  28.  86  L.  ed.  616.  Such  taxation,  al- 
though indirectly  affecting  interstate  com- 
merce, is  held  not  to  be  a  regulation  of  com- 
merce prohibited  by  the  Federal  Constitu- 
tion. Strong,  «7. ,  State  Tax  of  Bailway  Gross 
Meeeipts,  82  U.  S.  16  Wall.  293,  21  L.  ed.  170 ; 
Baltimore  d  0,  R,  Co,  v.  Maryland,  88  U.  S. 
21  Wall.  460,  22  L.  ed.  678. 

If  the  tax  imposed  on  corporations  by  the 
Act  of  1880,  and  the  subsequent  statutes 
amending  the  same,  had  been  a  property  tax 
instead  of  a  tax  on  franchises  or  business,  it 
would  not,  as  we  interpret  the  decisions  of 
the  United  States  Supreme  Court,  have  been 
subject  to  the  objection  now  made  in  behalf 
of  the  relator,  nor  could  the  relator  have  law- 
fully resisted  its  payment.  The  tax  would 
then  have  been  a  tax  imposed  on  the  prop- 
erty of  the  relator  actually  within  this  state, 
and  that  it  was  employed  in  conducting  the 
operations  of  interstate  commerce  would  have 
furnished  no  claim  on  constitutional  grounds 
for  exemption.  But  we  understand  that  it  is 
the  established  doctrine  of  the  Federal  courts 
that  no  state  can  impose  a  tax  on  the  business 
of  interstate  commerce,  whatever  may  be  the 
guiso  under  which  the  tax  is  laid,  and  that  a 
tax  which  operates  directly  as  a  tax  on  such 
business  is  void  as  a  state  regulation  of  com- 
merce. The  general  power  of  a  state  to  tax 
business  pursuits  and  callings  carried  on 
within  the  state,  does  not,  as  is  held,  extend 
to  the  taxation  of  such  pursuits  where  the 
business  is  that  of  interstate  commerce.    This 

J[uestion  has  frequently  arisen  under  state 
aws  imposing  a  license  tax  upon  agents  of 
firms  or  corporations  of  other  states,  as  a  con- 
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dition  of  bcin^  permitted  to  prosecute  within 
the  state  exacting  the  license,  the  business  of 
selling  or  taking  orders  for  the  sale  of  goods 
or  products  to  be  sent  there  from  the  state 
where  the  principal  resides.  In  some  cases 
the  statute  under  consideration  discriminated 
against  the  agents  of  foreign  principals  and 
the  agents  of  domestic  principals,  and  in 
others  no  such  discrimination  was  made. 
While  some  of  the  earlier  decisions  may  seem 
to  conflict  with  the  later  ones,  the  rule  of  the 
Federal  courts,  established  by  the  recent  de- 
cisions, is  ''that  a  state  law  is  unconstitu- 
tional and  void  which  rec^uires  a  party  to 
take  out  a  license  for  carrying  on  interstate 
commerce,  no  matter  how  specious  the  pretext 
may  be  for  imposing  it,"  and  that  it  is  im- 
material whether  the  person  from  whom  the 
license  is  cxacU^  is  an  individual  or  a  for- 
eign corporation.  Bobbins  v.  ^lelby  County 
Tax.  Dist,  120  U.  S.  489,  80  L.  ed.  694; 
Cruteher  v.  Kentucky,  141  U.  S.  47,  86  L.  ed. 
649,  and  cases  cited. 

The  principle  upon  which  the  license  cases 
proceed  is  that  a  license  tax  is  a  tax  on  the 
business  of  interstate  commerce,  and  being 
such  it  is  a  regulation  of  commerce,  a  subject 
exclusively  within  the  regulating  power  of 
Congress.  There  seems  to  be  no  proposition 
more  firmly  established  by  the  decisions  of 
the  United  States  Supreme  Court  than  that  a 
tax  imposed  by  a  state  upon  the  business  of 
interstate  commerce  is  a  tax  on  such  com- 
merce and  is,  therefore,  void.  Thcditficulty 
arises  in  determininir  whether  the  tax  in  a 
given  case  is  in  substance  a  tax  on  commerce, 
or  a  tax  affecting  commerce  indirectly  and 
incidentally  only,  in  which  latter  case  it  is 
not  obnoxious  to  constitutional  objection. 
Taxation  of  property  employed  in  interstate 
commerce  affects  commerce,  because  it  in- 
creases the  expense  of  carrying  it  on,  and  the 
burden  ultimately  falls  on  the  subjects  of 
commerce,  but  this  as  we  have  said  does  not 
remove  such  property  from  the  taxing  power 
of  the  state. 

So,  the  taxation  of  the  franchises  of  do- 
mestic corporations,  part  of  whose  business 
may  be  interstate  commerce,  falls  in  part 
upon  such  commerce,  but  we  do  not  under- 
stand that  this  in  any  respect  qualifies  the 
power  of  the  state.  Many  cases  of  this  kind 
arise  under  the  law  now  under  consideration, 
in  the  taxation  of  railroads  organized  under 
our  laws.  It  must  be  assumed  that  the  grant 
by  a  state  of  corporate  powers  carries  with 
it  special  and  peculiar  advantages  to  the  cor- 
poration to  whom  the  grant  is  nuide.  and  it 
IS  this  that  justifies  the  taxation  of  corporate 
franchises  by  the  state.  But  it  has  been  held 
that  the  state  may  not  tax  the  gross  receipts 
of  a  steamship  company  incorporated  under 
its  laws,  engaged  in  foreign  and  interstate 
transportation.  Philadelphia  d  8,  Mail  S, 
S.  Co.  V.  Pennsylvania,  122  U.  S.  826,  80  L. 
ed.  1200.  In  that  case,  Bradley, «/.,  speaking 
of  the  tax,  said :  **  If  intended  as  a  tax  on 
the  franchise  of  doing  business,  which  in  this 
case  is  the  business  of  transportation  in  car- 
rying on  interstate  and  foreign  commerce,  it 
would  be  clearly  unconstitutional."  This 
was  regarded  as  a  direct  tax  on  commerce,  as 
was  the  tax  on  all  the  freight  carried  by  the 
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Reading  Railroad  Company  a  domestic  cor- 
poration of  the  taxing  state  which  included 
freight  brought  from  or  carried  without  the 
«tate.  State  Freight  Tax  Case,  82  U.  8.  15 
Wall.  232.  21  L.  ed.  146. 

But  we  do  not  understand  that  the  state  may 
not  tax  tlie  franchises  of  all  corporations 
chartered  by  it,  by  a  uniform  and  general 
rule,  or  that  such  taxation  would  be  un- 
authorized as  applied  to  a  corporation  en- 
gaged in  interstate  commerce.  It  could  not 
tax  the  business  as  a  distinct  and  separate 
«ubject  of  taxation  or  discriminate  against 
it.  The  tax  against  the  Pennsylvania  Rail- 
road Company,  involved  in  this  case,  was 
•distinctly  a  tax  on  its  business,  and  that  bus- 
iness in  this  state,  as  we  have  said,  was  ex- 
clusively interstate  commerce.  It  has  been 
suggested  that  the  tax  is  upon  the  privilege 
it  enjoys  as  a  foreign  corporation,  of  coming 
into  this  state  andnere  exercising  corporate 
functions.  We  are  not  called  upon  to  de- 
termine in  this  case  whether  the  state,  under 
the  general  rule  that  it  may  exclude  foreign 
•corporations  from  coming  here,  and  that  itis 
by  comitv  alone  that  such  corporations  are 
f)ermittea  to  exercise  corporate  franchises 
outside  of  the  jurisdiction  of  origin,  could 
lawfully  exclude  a  foreign  corporation  en- 
i^aged  in  interstate  commerce  from  landing 
Its  freight  or  passengers  on  our  shores,  or  at 
the  wharves  in  the  citv  of  New  York,  or  from 
there  receiving  freight  or  passengers.  See 
Pensacola  TeUg,  Co.  v.  Western  Union  Teleg. 
Co.  96  U.  8.  1.  24  L.  ed.  708;  Paul  ▼.  Vir- 
ginia, 75  U.  8.  8  Wall.  168,  19  L.  ed.  857; 
Pembina  Consol.  Silver  Min,  d  Mill.  Co.  v. 
Pennsylvania,  125  U.  8.  181.  81  L.  ed.  650 ; 
Oruteher  v.  Kentucky,  supra.  It  is  sufficient 
for  this  case  to  say  that  the  state  has  not  at- 
tempted to  exclude  the  relator  from  doing 
business  in  this  state,  or  withdrawn  the  com- 
ity under  which  it  has  been  permitted  to 
carry  on  its  business  here,  and  acquire  real 
and  personal  estate  for  the  transaction  of  its 
business.  The  relator  is  lawfully  here,  and 
beinj^  here  it  cannot,  we  think,  under  the  au- 
thorities, be  lawfully  subjected  by  the  state 
to  a  tax  upon  its  business  or  interstate  com- 
merce, or  for  the  privilege  of  conducting  its 
business  here.  It  does  not  relieve  the  tax 
from  its  objectionable  character  that  the  Law 
of  1880  was  not  aimed  at  the  business  of  in- 
terstate commerce  specifically,  but  applied  to 
all  corporations  engaged  in  transportation, 
nor  is  it  material  that  the  exemption  claimed 
may  render  taxation  unequal  as  between  do- 
mestic and  foreign  corporations. 

The  same  feature  existed  in  several  of  the 
cases  in  which  a  tax  by  the  state  has  been 
held  to  be  void  as  a  regulation  of  commerce. 
The  answer  made  by  the  cases  is  that  protec- 
tion of  the  business  of  interstate  commerce 
from  state  taxation  exists  under  the  para- 
mount authority  of  the  Federal  Constitution. 
The  cases  of  Farg^  v.  Michigan,  supra,  and 
Gloucester  Ferry  Go.  v.  Pennsylvania,  114  U. 
:8.  196.  29  L.  ed.  158,  seem  to  be  conclusive 
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in  favor  of  the  relator  here.  Both  were  cases 
of  foreign  corporations  en^a^ed  in  interstate 
commerce.  In  Fargo  v.  MiMigan,  the  state 
of  Michigan  sought,  under  a  state  statute,  to 
tax  the  gross  receipts  of  the  corporation.  In 
the  Ferry  Company  Case,  the  state  of  Penn- 
sylvania, under  a  statute  very  similar  to  the 
statute  of  New  York,  sought  to  tax  the  com- 
pany, a  corporation  of  New  Jersey  operating 
a  ferry  across  the  Delaware  river  from  the 
New  Jersey  shore  to  Philadelphia.  The  tax 
was  nominally  on  the  capital  of  the  company. 
In  both  cases  the  tax  was  held  by  the  court  to 
be  7oid  as  regulations  of  commerce.  In  the 
Ferry  Case  the  supreme  court  of  Pennsvl  vania 
sustained  the  tax  on  the  ground  that  the  com- 
panv  did  business  in  that  state,  but  it  was 
held  by  the  Supreme  Court  of  the  United 
States,  in  an  unanimous  opinion  reversing 
the  decision  of  the  state  court,  that  as  this 
business  was  interstate  commerce,  it  was  not 
subject  to  taxation  bv  the  state. 

The  learned  counsel  for  the  state,  who  pre- 
sented with  much  ability  at  our  bar  the  argu- 
ment in  support  of  the  tax  now  in  question, 
places  much  stress  on  the  recent  cases  of 
Western  Union  Teleg.  Co.  v.  Massachusetts,  125 
U.  8.  580,  81  L.  ed.  790;  Massachusetts  v. 
Western  Union  Teleg.  Co.  141  U.  8.  40,  85  L. 
ed.  628 ;  Pullman  Palace  Car  Co.  v.  Pennsyl- 
vania, 141  U.  8.  18,  85  L.  ed.  618 ;  and  Maine 
V.  Grand  Trunk  B.  Co.  of  Canada,  142  U.  8. 
217,  85  L.  ed.  994.  The  decisions  in  the 
telegraph  cases  and  in  the  Pullman  Car  Case 
were  placed  distinctly  on  the  ground  that  the 
tax  in  these  cases  was  imposed  upon  propf^rty 
having  a  situs  in  the  taxing  state,  and  were 
thus  brought  within  the  general  rule  that 
property  used  in  interstate  commerce  is  sub- 
ject, as  all  other  property  within  a  state,  to 
taxation  for  municipal  purposes.  The  case 
of  Maine  v.  Grand  Trunk  R.  Co,  of  Canada, 
supra,  was  decided  on  the  ground  that  the 
tax  imposed  under  the  statute  of  Maine  in  that 
case  was  a  franchise  tax  upon  corporate  privi- 
leges conferred  by  the  Legislature  of  the  state 
on  the  defendant  corporation,  and  that  it  did 
not  invalidate  the  tax  because  the  amount 
was  apportioned  with  reference  to  the  gross 
receipts  for  transportation  over  its  whole 
line,  which  extended  beyond  the  state.  The 
dissent  in  that  case  proceeded  upon  a  different 
view  taken  by  the  minority  of  the  court  as 
to  the  character  of  the  tax,  their  opinion  be- 
ing in  substance  that  it  was  a  tax  on  the  bus- 
iness of  interstate  commerce.  These  cases  do 
not  disturb  the  general  principle  of  the  other 
cases.  Following,  as  we  suppose,  the 
decisions  of  the  Federal  Court,  we  a^e  con- 
strained to  hold  that  the  tax  now  under  con- 
sideration is  void  as  a  regulation  of  com- 
merce. 

The  order  of  the  General  Term  is,  therefore. 


All  concur,  except  Maynardt «/.,  not  sit- 
ting. 
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John  H.  JONES,  Appt, 

V, 

Samuel  D.  WEAKLEY,  Admr.,  etc.,  of  Nat 
JeokiDs,  Deceased. 


The  delivery  of  a  bank  book  Is  not  a 
snlllcieiit  delivery  to  snstain  a  gift 
causa  mortis  of  moDoy  in  a  bank  of  Issue, 
discount,  and  deposit,  as  the  money  can  be  with- 
drawn from  the  bank  not  by  production  of  the 
book  but  on  the  depositor's  check. 

(February  0,1MD 

APPEAL  by  plaiDtifl  from  a  ]udfz:ment  of 
the  Circuit  Court  for  Jefferson  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  money  which  plaintiff  claimed  as  a 
^f t  from  Nat  Jenkins,  deceased,  and  which 
Jenkins'  administrator  refused  to  turn  over  to 
him.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Me9»r9,  White  A  Howse  for  appellant. 

Messrt,  Cabaniss  it  WeaklejTt  for  ap- 
pellee: 

.  Gifts  eau9a  mortis  are  not  favored  in  the 
law,  and  in  order  to  establish  such  a  gift  the 
proof  must  be  clear  and  unmistakable. 

19  Cent.  L.  J.  222.  and  cases  there  cited: 
Hatch  V.  Atkinson,  66  Me.  824,  96  Am.  Dec 
464. 

To  constitute  a  valid  donatio  causa  mortis, 
there  must  be  a  delivery  of  the  thing  given  and 
an  acceptance  of  the  gift  hy  the  donee.  The 
donor  must  part  not  only  with  the  possession, 


but  with  all  present  control  and  dominion  ( 
the  property. 

Baskets.  ffasseU,  107  U.  S.  602,  27  L.  ed. 
600,  and  notes;  Bidden  v.  ThraU,  11  L.  R.  A. 
684,  and  notes,  126  N.  Y.  672;  Hensciul  v. 
Maurer,  60  Wis.  676,  2  Am.  St.  Rep.  757.  and 
noU  709,  8  Am.  ^  Eng.  Encyclop.  taw,  1347, 
and  note  S. 

The  delivery  of  a  pass-book  of  an  ordinary 
bank  of  deposit  is  not  sufficient  to  perfect  a 
gift  of  the  money  on  deposit,  since  the  de- 
positor does  not  thereby  lose  control  and 
dominion  over  the  deposit 

Page  v.  Lewis  (Ya.)  18  L.  R  A.  170;  8  Am. 
&  Enff.  Encyclop  Law,  p.  1846,  note  t;  % 
Bchouler,  Pers.  Prop.  g§  172,  178;  Beak  v. 
Beak,  L.  R.  13  Eq.  489;  MeGonnellY.  Murray,, 
8Ir.  Eq.  Rep.  460;  Ashbrook  v.  Byon,  2  Bush,. 
228,  92  Am.  Dec.  481;  Walsh's  App.  1  L.  R. 
A.  536,  122  Pa.  177.  9  Am.  St  Rep.  88;  Mth 
Hugh  V.  (/Connor,  91  Ala.  248. 

The  same  acts  are  necessary  to  constitute  a 
delivery  in  a  gift  catisa  mortis  as  in  a  gift 
inter  viw>s. 

8  Am.  &  Eng.  Encyclop.  Law,  p.  1814,  and 
authorities  cited  in  note  6. 

The  delivery  must  be  as  complete  as  tho 
nature  of  the  property  will  admit  of. 

Hatch  V.  Atkinson,  supra;  Smith  v.  Downey, 
88  N.  C.  268;  HiUer  v.  Jeffress,  4  Gratt  472; 
Ward  V.  Turner,  2  Yes.  Sr.  471;  Westerlo  v. 
De  Witt,  86  N.  Y.  840,  98  Am.  Dea  617. 

Actual  delivery  is  necessary  to  perfect  a 
gift  causa  mortis  as  well  as  a  gift  inter  tiws. 

Wilson  V.  Carpenter,  17  Wis.  616;  2  Kent,. 
Com.  564;  8  Am.  A  Eng.  Encyclop.  Law,  p. 


NoTS— Delivery  of  batik  book  to  sustain  gift  of 
money  in  bank. 

The  above  decision  Is  supported  by  Ashbrook  v. 
Ryon,  8  Bush,  228,  OS  Am.  Deo.  481,  in  which  the 
delivery  of  a  pass-book  was  held  not  to  oonstltute  a 
deiivery  of  the  deposit  in  a  bank  so  as  to  sustain  a 
gift  oatisa  mortis,  and  it  seems  that  the  bank  In 
that  case  was  an  ordinary  bank  as  distinguished 
from  a  savings  bank. 

But  in  respect  to  the  gift  of  savings  bank  de- 
posits by  delivery  of  the  pass-book,  the  rule  is 
established  by  nearly  all  the  decisions  in  support  of 
thegifc  Bidden  V.  Thrall,  11  L.  B.  A  684, 126  N. 
Y.  I?r2:  Pierce  v.  Boston  Five  Gent  8av.  Bank,  129 
Mass.  42S.  87  Am.  Etep.  871;  Walsh  v.  Bowery  8av. 
Bank,  16  Daly,  408,  40S;  Glynn  v.  8eaman*s  Bank 
for  Savings,  111  N.  Y.  682;  Hannon  v.  Sheehan,  46 
K.  Y.  S.  R.  665;  TUlinghast  v.  Wheaton,  8  R.  1. 636. 
6  Am.  Rep.  <i21;  Curtis  v.  Portland  8av.  Bank,  77 
He.  161, 52  Am.  Rep.  76a 

A  fortUpri,  where  the  delivery  of  the  book  is 
accompanied  with  a  written  assignment.  Sheedy 
V.  Roach,  124  Mass.  472, 26  Am.  Rep.  680. 

But  the  necessity  of  a  delivery  of  the  book  in 
order  to  constitute  such  a  gift,  which  is  declared 
in  various  oases,  is  insisted  upon  in  Drew  v. 
fiagerty,  8  L.  R.  A.  280, 81  Me.  281,  even  when  the 
book  was  already  in  the  possession  of  the  donee, 
who  was  the  donor*8  wife.  An  attempted  gift  was 
held  invalid  in  such  ease  for  lack  of  delivery. 

And  a  delivery  of  a  savings  bank  book  to  a  third 
person  was  held  in  Walshes  App.,  1 L.  R.  A  636, 122 
Pa.  177,  insufScient  to  sustain  an  attempted  gift 
where  the  donor  said  that  **  if  she  died  the  money 
was  for  her  sister  in  Ireland.** 

And  a  direct  conflict  with  the  other  pases  on  the 
19  L.  R.  A. 


subject  Is  made  by  Page  v.  Lewis  (Va.)  18  L.  R.  A» 
170;  but  this  ca^e  was  decided  on  this  point  by  » 
bare  majority  of  the  oourt. 

In  respect  to  gifts  inter  vivos  also  some  decision* 
have  held  that  a  delivery  of  a  savings  bank  book  i» 
sufficient  to  constitute  a  valid  gift  of  the  deposit* 
Penfleld  v.  Thayer,  2  B.  D.  Smith.  306;  Camps  App. 
80  Conn.  88,  4  Am.  Rep.  88. 

Other  decisions  have  upheld  such  a  gift,  where- 
the  delivery  of  the  book  was  accompanied  by  aa 
assignment  or  order  for  payment  of  the  money  to- 
the  donee.  Kimball  v.  Lelnnd,  110  Mass.  885;  Fobs 
V.  Lowell  Five  Cent  8a v.  Bank,  lU  Mass.  285;  Davis 
V.  Key,  126  Mass.  600, 28  Am.  Deo.  272;  Schollmier  v» 
Sohoendelen,  78  Iowa,  426. 

And  while  it  Is  held  in  Massachusetts  that  no  gift 
is  shown  by  a  deposit  in  the  name  of  another  per- 
son subject  to  the  depositor's  order,  a  delivery  of 
the  book  to  the  donee  is  held  to  make  a  vaUd  gift, 
although  he  returns  it  to  the  donor  to  be  kept  iiv 
the  latter*s  safe  but  receives  a  certificate  showing 
that  the  money  belongs  to  him.  Eastman  v. 
Woronoco  8av.  Bank,  186  Mass.  208. 

The  question  whether  or  not  a  trust  is  created  or 
a  gift  made  by  the  deposit  of  money  in  the  name 
of  a  third  person  is  not  included  in  this  note.  8ee> 
on  this  subject,  however,  Atkinson's  Petition,  8- 
L.  R.  A  882,  and  note,  16  R.  1. 418;  Be  Crawford.  S 
L.  R.  A  71,  and  note,  118  N.  Y.  660:  Beaver  v.  Beaver^ 
OL.  R.  A  408,  and  noe«,  117 N.  Y.  42L 

For  note  as  to  the  sufflcienoy  of  constructive  de> 
livery  to  sustain  a  gift  causa  mortis,  see  Page  v.. 
Lewis  (Va.)  18  L.  R.  A.  170. 

For  note  on  gift  of  oheckB,  see  Be  Taylor  (Pa.)  13 
L.  R.  A.  856b  B.  A  B. 
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1814;  Jones  v.  Deper,  16  Ala.  225;  Walker  v. 
Orem,  78  Ala.  417;  McHugh  v.  (y  Connor, 
^iupra. 

Stone,  Ch.  J,,  delivered  the  opinion  of 
the  court: 

This  case  was  tried  by  the  court,  without 
«  jury,  and  presents  a  single  question  :  Does 
the  testimony  prove  that  the  deceased,  Nat 
Jenkins,  made  a  valid,  executed  gift  mortis 
<an6a  to  John  H.  Jones,  the  plaintiff,  of  the 
money  he  had  on  deposit  wifli  the  First  Na- 
tional Bank  of  Birmingham?  There  is  no 
material  conflict  in  the  testimony.  The  First 
National  Bank  of  Birmingham  was  a  bank  of 
issue,  discount,  and  deposit,  and  was  not  a 
savings  bank.  Nat  Jenkins  was  a  colored 
man,  was  lying  seriously  wounded  from  a 
railroad  disaster,  believed  he  would  die  of  his 
wounds,  and  did  in  fact  die  therefrom  two 
^ays  afterwards.  He  had  a  deposit  account 
with  the  First  National  Bank.  He  had  in  his 
possession  a  pass-book,  in  which  was  an  ac- 
•count  with  the  caption,  **Dr.  The  First  Na- 
tional Bank,  in  acc*t  with  Nat  Jenkins,  Cr." 
In  this  pass-book  were  items  of  debit  and 
•credit,  but  the  account  was  not  balanced. 
There  was  in  fact  a  balance  due  the  depositor 
•of  near  $900.  Jones  was  a  nephew  of  Jen- 
kins, and  was  visiting  the  latter  as  he  lay  in 
the  hospital,  from  the  effect  of  his  injuries. 
He  gave  Jones  the  key  to  his  box,  and  re- 
•quested  him  to  go  and  bring  to  him  his  pass- 
book and  other  articles.  On  the  next  day,  and 
in  the  presence  of  witnesses,  Jenkins,  after 
stating  he  was  going  to  die,  handed  to  plain- 
tiff, Jones,  the  bank  book,  keys,  and  papers, 
And  said  to  him :  "Take  this  book.  I  give 
you  this  money,  and  all  I  have  got.    Go  and 

fet  it.  I  don  t  want  the  old  man  or  any  of 
is  folks  to  have  anything  that  I  have  got. 
All  I  want  is  for  you  to  see  that  I  am  de- 
•cently  buried."  Jones  took  possession  of  the 
tendered  pass-book,  keys,  and  papers,  and  re- 
tained them.  After  Weakley  was  appointed 
-administrator,  he  checked  the  money  out  of 
the  bank,  and  this  action  was  brought  by 
Jones  to  recover  the  same  as  so  much  money 
liad  and  received  for  his  use. 

The  general  rule  is  that  to  constitute  a 
valid  gift,  wheWiet  inter  vivos  or  mortie  causa, 
the  donor  must  part  with  dominion  over  the 
thing  attempted  to  be  given ;  must  do  the  act 
or  acts  which  are,  or  appear  to  be,  the  most 
pronounced  and  decisive  of  the  intention  to 
part  with  possession  and  control ;  and  the 
acts  must  ox  themselves  amount  to  a  parting 
with  the  possession  and  control.  Authorities 
on  this  question  are  very  abundant,  and  they 
•cover  almost  every  conceivable  phase  of  the 
question.  McUugh  v.  0*  Connor,  91  Ala.  248 ; 
Vacris  V.  Streety,  59  Ala.  183;  8  Am.  &Eng. 
Encyclop.  Law,  p.  1341  et  seq. ,  and  the  nu- 
merous authorities  cited  by  counsel. 

The  direct  question  presented  by  this  rec- 
ord has  been  many  times  considered.  A 
pasfl-book  issued  by  a  savings  bank,  it  is 
field,  rests  on  a  peculiar  footing.  Such  book 
is  the  record  of  the  customer's  account,  and 
its  production  authorizes  control  of  the  de- 

fiosit.  Like  the  key  of  a  locked  box,  its  de- 
ivery  is  treated  as  a  delivery  of  all  it  con- 
tains. It  follows  that  the  delivery  in  this 
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case,  accompanied  by  the  declared  intention 
to  give,  if  the  deposit  had  been  in  a  savings 
bank,  would  have  been  a  valid  gift  mortis 
causa  of  the  money  on  deposit,  of  which  it 
was  the  evidence.  It  would  furnish  the  key 
to  the  locked  contents.  8  Am.  &  Eng.  En- 
cyclop.  Law,  1824,  1826;  Pierce  v.  Boston 
five  tent  8av.  Bank,  129  Mass.  425,  87  Am. 
Rep.  871 ;  Curtis  v.  Portland  8at>,  Bank,  77 
Me.  151,  62  Am.  Rep.  750 ;  ffiU  v.  Stevenson, 
63  Me.  864.  18  Am.  Rep.  821 ;  Camp's  App. 
86  Conn.  88,  4  Am.  Rep.  89.  Not  so,  how- 
ever,  with  the  present  book.  The  First  Na- 
tional Bank,  as  we  have  seen,  was  a  bank  of 
issue,  discount,  and  deposit.  The  money 
could  be  withdrawn  from  the  bank,  not  by 
the  production  of  the  pass-book,  but  on  the 
check  of  the  depositor.  It  was  not  the  best 
delivery  available  under  the  circumstances. 
It  did  not  give  dominion  and  control  of  the 
money,— the  thing  claimed  to  have  been 
given,  — for  the  money  was  as  subject  to  check 
without  the  production  of  the  book  as  with 
it.  Page  v.  letds  (Va.)  18  L.  R.  A.  170; 
Wing  V.  Merchant,  67  Me.  888 ;  Dole  v.  Lin* 
coin,  31  Me.  422 ;  HUlebrant  v.  Brewer,  6  Tex. 
45,  55  Am.  Dec.  757 ;  Noble  v.  Smith,  2  Johns. 
52,  8  Am.  Dec.  899 ;  Jones  v.  Brown,  84  N. 
H.  445 ;  Beak  v.  Beak,  L.  R.  18  Eq.  489 ;  8 
Am.  <&Eng.  Encyclop.  Law.  p.  1845,  noieS, 

There  is  no  error  in  the  record. 

Affirmed. 
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!•  At  common  law  a  factor  haa  no  im- 
plied authority  to  pledge  the  goo6a  of  hJs 
priDcipal  for  his  own  use. 

8*  A  pled^re,  by  a  Ikctor*  of  warehonse 
receipts  made  in  his  name*  im  not 
fwn^o  valid  as  against  the  owner  of  the  prop- 
erty hy  Ala.  Code,  §  1178,  deolaring  that  a  trans- 
feree of  warehouse  receipts  by  indoniement  must 
be  deemed  the  owner  of  the  property  so  far  as  to 
give  validity  to  any  pledge,  lien,  or  transfer 
made  or  created  by  him,  at  least  where  the  stat- 
ute expressly  provides  that  liens  shall  not  be  im- 
paired by  such  transfers,  and  shows  that  the  main 
legislatiye  purpose  is  to  prevent  the  issue  of 
fraudulent  receipts  and  make  a  transfer  of  the 
receipt  a  symbolical  delivery  of  the  property. 

8»  A  warebotuieman  does  not  warrant 
the  title  of  the  property  received  by  him 
against  the  claims  of  Btrangert  to  the  contract 
of  storage. 

Note.— The  power  of  an  a«rent  to  use  property  of 
his  principal  for  payment  of  his  own  debt  including 
the  use  of  it  by  pledge  is  considered  and  shown  not 
to  exist,  in  a  note  to  Gerard  v.  McGormick  (N.  7.)  14 
L.  ILA.234. 

The  above  case  defines  in  a  very  Important  par- 
ticular the  efTect  of  a  statute  modifying  the  com- 
mon-law rule  as  to  warehouse  receipts  against  the 
validity  of  an  agent^s  pledge  of  property. 

As  to  the  efTect  of  recitals  in  warehouse  receipts 
as  an  estoppel  or  warranty,  see  note  to  Dean  v. 
Driggs  (N.  r.)  19  L.  R.  A.  802. 

See  also  the  case  next  following,— Commerdal 
fiank  V.  Lee,  post,  705. ; 
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APPEAL  by  the  Intervening  claimant,  the 
Commercial  Bank  of  Selma,  from  a  judg- 
ment of  the  Circuit  Court  for  Dallas  County  in 
favor  of  plaintiff  in  an  action  against  a  ware- 
houseman for  certain  bales  of  cotton,  which 
had  been  deposited  in  the  warehouse  and  re- 
ceipts given  to  a  cotton  broker,who  had  pledged 
them  to  intervenor  as  collateral  securi^  for  a 
loan  of  money.     Affirmed. 

In  1890  the  plaintiff  shipped  to  the  H.  0. 
Keeble  Company,  commission  merchants.eight 
bales  of  cotton,  with  instructions  to  hold  the 
same  until  further  instructions.    That  com- 

Pany  deposited  the  cotton  in  the  warehouse  of 
^hillipa  &  Parish  and  took  receipts  in  its  own 
name;  it  subsequently  borrowed  from  the  Com- 
mercial Bank  of  8elma  a  large  sum  of  money 
and  gave  the  bank  the  receipts  so  received  in 
addition  to  several  others,  having  indorsed 
them  in  the  name  of  the  company.  It  gave 
its  note  for  the  money  borrowed,  and  indorsed 
on  the  back  thereof  the  statement  set  out  in  the 
case  next  following  this  one.  On  Januarv  20, 
1801,  the  H.  0.  Eeeble  Company  failed,*  and 
on  the  next  day  plaintiff  instituted  this  suit. 
The  cotton  was  found  in  the  warehouse  of 
Phillips  &  Parish,  and  the  bank  filed  a  claim 
bond  and  took  possession  of  it. 

Further  facts  appear  in  the  opinion. 

Metars,  Dawson  &  Pitts  for  appellant. 

Messrs,  J.  H.  Stewart  and  Gaston  A* 
Robbins  for  appellee. 

Walker*  /•,  delivered  the  opinion  of  the 
court : 

The  claim  of  the  appellant,  the  Commercial 
Bank  of  Selma,  to  the  cotton  involved  in  this 
suit  rests  upon  a  transfer  and  delivery  by  the 
H.  C.  Keeble  Company  of  warehouse  receipts 
therefor  as  collateral  security  for  a  note  made 
b^  that  company  to  the  bank.  The  H.  C. 
Keeble  Company  was  a  corporation  engaged  in 
business  as  a  cotton  factor  and  grocery  mer 
chant  in  the  city  of  Selma.  The  appellee.who 
was  the  owner  of  the  cotton,  had  had  it  shipped 
to  that  company,  with  instructions  not  to  sell 
it  until  ordered  to  do  so.  The  consignee  had 
the  cotton  stored  in  the  warehouse  of  Phillips 
&  Parish,  and  took  the  warehouse  receipts 
therefor  in  its  own  name.  No  advances  were 
made  to  the  appellee  on  this  cotton,  and  there 
is  no  evidence  that  he  authorized  the  consignee 
to  store  it  and  take  the  warehouse  receipts  in 
its  own  name,  or  to  pledge  the  cotton  itself,  or 
the  warehouse  receipts.  Under  the  common 
law,  a  factor  or  commission  merchant  has  no 
implied  authority  to  pledge  the  goods  of  his 
pincipal  for  his  own  use.  Unless  the  result 
16  controlled  by  some  statute,  the  attempted 
pledge  does  network  a  divestiture  of  the  tille 
of  the  principal,  and  the  party  receiving  such 
a  pledge  and  advancing  his  money  acquires  no 
right  to  the  property  as  against  the  principal, 
whether  he  knew  he  was  dealing  with  a  factor 
or  not.  Bott  v.  MeCoy,  20  Ala.  578,  56  Am. 
Dec.  228;  Voss  v.  Babertson,  46  Ala.  488;  Allen 
V.  St.  IxmU  Nat.  Bank,  120 U.  S.  20,  SOL.  ed. 
578;  1  Lawson,  Rights,  Rem.  &  Pr.  §  229. 
In  England,  and  in  several  of  the  states  in  this 
country,  statutes  have  been  enacted  for  the 
protection  of  third  persons  who,  in  good  faith 
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and  in  ignorance  of  any  defects  of  title,  ad- 
vance money  or  incur  obligations  on  the  laitb 
of  property  which  is  apparently  owned  by  the 
persons  with  whom  they  deal,  who,  however^ 
in  fact,  hold  it  merely  as  factors  or  agents,, 
having  been  entrusted  by  the  owners  with  pos- 
session of  the  property  or  of  documentary  evf- 
dence  of  title  to  it.  Boltau  v.  Oerdau,  119  N» 
Y.  880;  Howland  v.  Woodruff.  60  N.  Y.  78; 
Price  V.  Wisconsin  M,  A  F.  Ins.  Co,  43  Wis. 
267;  Machy  v.  DiUinger,  78  Pa.  85;  George  v. 
Louisville  Fourtli  I^at,  Bank,  41  Fed.  Rep. 
257. 

Decisions  controlled  by  such  statutes  have 
no  bearing  upon  this  case,  as.  we  have  no  stat- 
ute purporting  to  change  the  common-law  rule 
which  protects  the  owner  against  an  unauthor- 
ized pledge  of  his  property  by  one  who,  as 
factor  or  a^enttosell,  has  been  intrusted  with 
the  possession  and  custody  of  it.  No  statute 
is  appealed  to  which  could  give  any  color  to  a 
claim  that  an  unauthorized  pledge  by  a  factor 
of  the  property  itself  which  was  intrusted  to 
him  would  have  any  other  effect  as  against  the 
principal  than  was  accorded  to  such  a  transac- 
tion by  the  common  law.  If  the  H.  C.  Eeeble 
Company,  instead  of  having  the  cotton  stored 
in  the  warehouse  of  Phillips  &  Parish,  had  re- 
tained possession  of  it  until,  without  any  au- 
thority or  license  from  the  appellee,  the  cotton- 
itself  was  delivered  to  the  bank  in  pledge  to- 
secure  the  payment  of  the  note  of  the  H.  C. 
Eeeble  Company,  it  is  plain  that  the  bank 
would  not  have  acquired  anv  greater  title  to- 
property  than  that  company  had  to  confer,  and 
the  appellee  would  have  been  entitled  to  recover 
the  cotton  from  the  bank,  or  to  hold  the  bank 
liable  for  its  conversion.  But  it  is  claimed 
that  the  factor,  having  stored  the  cotton  in  a 
warehouse,  and  obtained  warehouse  receipts 
therefor  to  itself,  was  enabled,  by  the  transfer 
of  those  receipts,  to  confer  upon  the  bank  a 
claim  to  the  cotton  which  must  prevail  against 
the  title  of  the  true  owner.  Section  1178  of 
the  Code  is  relied  upon  as  giving  this  effect  to 
the  transfer  of  warehouse  receipu  by  the  per- 
sons to  whom  they  are  issued.  The  clause  of 
that  section  upon  which  this  claim  is  based  is 
in  the  following  words:  "  The  receipt  of  » 
warehouseman,  on  which  the  words  'Not  nego- 
tiable' are  not  plainly  written  or  stamped,  may 
be  transferred  by  the  indorsement  thereof,  and 
any  person  to  whom  the  same  is  transferred 
must  be  deemed  and  taken  to  be  the  owner  of 
the  things  or  property  therein  specified,  so  far 
as  to  give  validity  to  any  pledge,  lien,  or  trans- 
fer made  or  created  by  such  person."  Sections. 
1175,  1177-1179,  of  the  Code,  are  based  upon 
an  Act  approved  February  28,  1881.  entitled 
"An  Act  to  Prevent  the  Issue  of  False  Receipts, 
and  to  Punish  the  Fraudulent  Transfer  of 
Property  by  Warehousemen,Wharfingers  and 
Others."  Acta  Ala.  1880-81,  p.  183.  In  the 
process  of  codification  the  provisions  of  that 
statute  were  redraf  ted,and  somewhat  modified. 
But  the  provisions  of  the  four  sections  above 
mentioned  are  all  in  furtherance  of  the  main 
legislative  purpose,  which  was  indicated  in  the 
title  and  in  the  corresponding  sections  of  the 
original  Act.  So  far  as  warehouse  receipts  are 
concerned,  the  purpose  of  the  statute  is,  in  the 
first  place,  to  prevent  the  issue  of  such  receipts 
unless  the  property  therehi  described  haft  beeft 
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actually  received,  and  Is  in  the  possession  of 
the  person  issuing  the  receipt.  This  purpose 
is  manifested  in  section  1175  of  the  Code.   The 

1>urpo8e,*in  the  next  place,  is  to  give  definite 
egal  recognition  to  such  receipts  as  true  tokens 
of  the  possession  of  the  property  described  in 
them;  and  to  regulate  the  manner  in  which  the 
holder  of  such  a  token  of  possession  may,  by 
an  assignment  of  it,  convey  his  interest  in  the 
propertv  described  as  effectually  as  he  could  bv 
a  transfer  and  delive^  of  the  property  itself. 
The  provisions  to  this  end  are  embodied  ia 
sections  1177-1179.  Undoubtedly  it  was  the 
intention  of  the  Legislature  to  facilitate  and 
throw  safeguards  around  dealings  in  personal 
property  by  the  use  of  paper  representative  of 
it.  To  this  end  the  holder  of  a  warehouse  re- 
ceipt is  so  far  treated  as  the  possessor  of  the 
property  mentioned  in  it  that  his  transfer  of 
the  receipt,  in  the  mode  prescribed  by  the  stat- 
ute, operates  in  the  same  manner  as  the  direct 
delivery  of  the  property  itself  would  do.  The 
transfer  of  the  receipt  is  given  effect  as  a  sym- 
bolical delivery  of  possession.  The  statute 
does  not  undertake  to  mtike  the  receipt  better 
evidence  of  title  than  the  actual  possession  of 
the  property  itself.  We  cannot  conceive  that 
it  could  have  been  within  the  contemplation  of 
the  Legislature  that  the  provisions  of  the  stat- 
ute would  enable  a  thief,  by  depositing  the 
stolen  propertv  with  a  warehouseman,  and  ob- 
taining a  receipt  for  it  in  due  form,  to  confer 
upon  an  innocent  purchaser  for  value  and  in 
good  faith  a  claim  to  the  property  which  would 
prevail  against  that  of  the  true  owner. 

In  CoUins  v.  BalU,  20  Hun.  246,  it  was  held 
that  a  New  York  statute  substantially  identical 
with  the  provision  above  quoted  did  not  pro- 
tect the  purchasers  for  value  and  in  good  faith 
of  warehouse  receipts,  when  the  possession  of 
the  cotton  they  represented  by  the  person  to 
whom  they  were  issued  had  been  larcenous. 
After  Quoting  the  statute,  the  court  said :  *'The 
learned  counsel  for  the  defendants  insist  that 
the  provisions  of  this  section  afford  them  com- 
plete protection  against  a  recovery  in  this  ac- 
tion; that,  having  purchased  the  cotton  upon 
the  faith  of  the  negotiable  warehouse  receipts, 
and  paid  therefor  full  market  value,  this  case 
falls  within  the  spirit  and  the  letter  of  the  sec- 
tion. All  the  other  sections  of  this  Act,  ex- 
cept the  last,  which  is  unimportant,  prohibit 
the  issue  of  false  receipts,  etc.,  and  prescribe 
the  penalty  for  a  violation  of  their  provisions. 
The  scope  and  object  of  the  Act,  therefore, 
seem  to  be  to  protect  the  mercantile  commu- 
nity against  fraudulent  practices  by  ware- 
housemen, wharfingers,  and  others,  in  respect 
to  these  receipts  for  goods  stored  or  represented 
to  be  stored  with  them.  That  this  is  the  pur- 
pose is  shown  by  the  title  of  the  Act.  .  .  . 
The  clause  'warehouse  receipts  given  for  any 
goods  .  .  .  stored  or  deposited  with  any  ware- 
houseman '  means  receipts  given  for  goods  so 
stored  or  deposited  by  any  person  having  the 
title  thereto,  real  or  apparent,  or  authority  of 
auch  person  therefor.    This  section  of  the  Act 

Sroceeds  upon  the  assumption  that  the  receipt 
i  so  issued.  Any  other  construction  would 
enable  warehousemen  to  issue  receipts  for  goods 
known  by  them  to  be  stolen,  and  so  convey 
title  to  them,  or  even  themselves  to  commit 
larceny,  and,  by  issuing  receipts  for  the  stolen 
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property,  defraud  the  plundered  owner  of  all 
title  to  and  power  of  reclaiming  it.  Such  a 
construction  would  work  a  change  in  the  law 
hardly  contemplated  by  the  Legislature  when 
the  Act  under  consideration  was  passed,  and 
yet  the  construction  insisted  upon  by  the  de- 
feadants  would  accomplish  precisely  this  result. 
Courts  often  have  to  look  beyond  the  mere 
words  of  a  statute  in  determining  its  meaning, 
and  give  to  it  such  an  interpretation  as  the 
mischief  sought  to  be  cured  and  the  evident 
intention  of  the  Legislature  indicate."  The 
Judgment  in  that  case  was  affirmed  by  the 
court  of  appeals  {Collins  v.  BaUi,  85  N.  Y. 
637),  and  the  decision  has  been  approved  in 
subsequent  cases.  Heniz  v.  Miller,  94  I^ .  Y. 
64;  Soltau  v.  O&rdau,  119  N.  Y.  380. 

To  put  it  in  the  power  of  a  factor  to  give 
effect  to  an  unauthorized  pledge  of  the  prop- 
erty of  his  princiiMil  by  resorting  to  the  device 
of  pledging  a  receipt  for  the  property  instead 
of  the  property  itself,  would  as  clearly  be  an 
abridgment  of  the  common-law  rights  of  the 
owner  as  it  would  be  to  allow  a  thief,  by  using 
a  receipt  for  the  stolen  property  instead  of  the 
property  itself,  to  defeat  the  common  law  right 
of  the  owner  to  reclaim  the  stolen  property  in 
whosesoever  hands  it  may  be  found.  The  stat- 
ute under  consideration  does  not  purport  ta 
deal  with  the  right  of  the  owner  of  personal 
property  to  recover  it  from  the  one  who  claima 
under  a  disposition  of  it  which  was  unauthor- 
ized by  the  owner.  The  object  in  view  being 
to  recognize  dealing  in  personal  property  by 
the  use  of  certain  tokens  of  its  possession,  ta 
prevent  the  issue  of  such  tokens  except  when 
the  property  mentioned  in  them  has  actually 
been  received  by  the  persons  issuing  them, 
and  to  regulate  the  transfer  of  the  property  by 
assignment  of  the  token,  as  a  substitute  for  act- 
ual delivery  of  the  property.  The  statute 
was  framed  on  the  assumption  that  the  posses- 
sion of  the  property  by  the  person  to  whom  the 
token  was  issued  was  accompanied  by  own- 
ership and  a  right  to  dispose  of  it,  and  ques- 
tions presented  by  the  assertion  of  a  paramount 
claim  to  the  property  were  not  dealt  with  by  the 
statute,  but  were  left  to  be  determined  by  ex- 
isting laws  governing  the  rigbt  of  the  true 
owner  of  property  to  follow  and  rec'aim  it  ia 
the  hands  of  persons  claiming  under  an  unau- 
thorized disposition  of  it  by  one  not  tbe  true 
owner,  but  in  actual  possession  of  it.  There 
is  evidence  in  section  1178  of  the  Code  of  the 
absence  of  any  intention  to  enable  the  holder 
of  a  warehouse  receipt,  by  a  transfer  of  it  by 
indorsement,  to  confer  any  better  claim  to  the 
property  than  he  could  if  he  had  not  stored  the 
property  with  a  warehouseman,  but  had  in- 
vested the  person  with  whom  he  dealt  with, 
actual  possession  of  it.  Immediately  after  the 
clause  already  quoted  from  that  section  is  the> 
following  provision:  **6ut  this  section  must 
not  be  so  construed  as  to  affect  or  impair  the 
lien  of  a  landlord  on  such  things  or  property 
for  rent  or  advances,  or  to  affect  or  impair  any 
lien  thereon  created  by  contract,  of  which  no- 
tice  is  given  by  registration  in  the  manner  pre- 
scribed by  law."  It  is  not  to  be  supposed  that 
the  Legislature  was  more  solicitous  to  protect  the 
rights  of  lienholders  than  those  of  the  owners^ 
of  the  property.  The  assumption  is  that  it  ia 
the  owner  who  has  had  the  property  stored  and 
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obtained  a  wareliouse  receipt  for  ft,  and  tbe 
provision  just  quoted  simply  makes  it  plain 
Uiat  be  cannot,  by  a  transfer  of  tbe  receipt, 
any  more  tban  he  could  by  a  disposition  of  tbe 
property  accompanied  by  an  actual  delivery  of 
possession,  affect  or  impair  liens  upon  it.  It 
is  further  provided  in  tbe  Fame  section  that, 
"in  the  event  of  tbe  loss  or  destruction  of  such 
receipt,  tbe  warehouseman,  not  having  notice 
of  the  transfer  thereof  by  indorsement,  mav  make 
delivery  of  tbe  things  or  property  to  the  ngbtf  ul 
owner  thereof;  and  if  the  things  or  property, 
or  any  part  thereof,  be  claimed  or  taken  from 
tbe  custody  or  possession  of  the  warehouseman 
under  legal  process,  the  surrender  thereof  may 
be  made  wiibout  delivery  or  cancellation  of 
8ucb  receipt,  or  without  indorsement  thereon." 
The  first  of  these  two  clauses  shows  that  it 
was  assumed  that  the  receipt  was  issued  to  the 
rightful  owner  of  the  property.  Tbe  second 
of  them  shows  that  it  was  no  part  of  the 
legislative  intention  to  make  the  fact  that 
bis  receipt  is  outstanding  a  protection  to  the 
warehouseman  against  paramount  claims  to 
the  property,  or  to  displace,  in  the  case  of  tbe 
issue  of  A  warehouse  receipt  to  another,  the 
common  law  rules  governing  the  rights  of  the 
owner  to  recover  his  property  from  a  si  ranker 
claiming  under  a  disposition  of  it  not  binding 
on  him.     The  apparent  object  of  fbe  statutory 

{)rovision8  in  reference  to  warehouse  receipt's 
s  to  give  them,  for  purposes  of  commerce,  rec- 
ognition and  credit  as  substitutes  for  the  prop- 
erty described  in  them,  and  to  give  dealings  m 
them  the  same  eiTect  as  similar  dealings  with 
the  property  itself.  We  think  that  tbey  are 
made  negotiable  only  in  tbe  sense  that  in  their 
passage  through  the  channels  of  commerce  tbe 
law  regards  the  property  which  they  describe 
as  following  them,  and  gives  to  their  regular 
transfer  by  Indorsement  the  effect  of  a  manual 
■delivery  of  tbe  things  specified  in  them.  No 
intention  is  disclosed  to  give  dealings  in  them 
any  more  controlling  effect  upon  the  title  to 
the  property  tbey  represent  than  would  be 
given  to  similar  dealings  with  the  property  it- 
self. At  last  they  are  mere  tokens  of  posses- 
sion, and  no  guaranties  of  title  by  the  persons 
issuing  them.  The  warehouseman  holds  him- 
self out  as  tbe  custodian  for  the  legal  holder  of 
the  receipt  of  the  property  mentioned  in  it, 
but  be  does  not  warrant  the  title  of  the  prop- 
erty against  the  claims  of  strangers  to  the  con- 
tract of  storage. 

This  view  of  tbe  statute  is  well  supported  by 
pertinent  authorities.  By  the  express  terms 
of  the  statute  which  was  under  consideration 
in  the  case  of  MecfianM  <fe  Traders*  ln%.  Co.  v. 
Kiger,  108  U.  8.  852,  26  L.  ed.  483,  the  unau- 
thorized pledge  by  a  factor  of  a  warehouse 
receipt  for  the  property  of  his  principal  was 
ineffectual  as  against  the  principal.  On  that 
ground  the  owner  of  the  propertv  in  that  case 
was  held  to  be  entitled  to  recover  it,  the  adverse 
claim  being  under  a  pledge  by  the  factor  of 
warehouse  receipts  for  it.  But  in  overruling 
the  claim  of  the  pledgee  against  the  warehouse- 
man, based  upon  the  provisions  of  the  statute 
declaring  warehouse  receipts  issued  under  it  ne- 

fotiable  by  indorsement,  and  making  the  ware- 
ouscman  liable  to  the  legal  holder  or  owner 
of  the  receipt  for  the  market  value  of  theprop- 
•crty  therein  described,  the  court  said:  •'There 
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is  no  pretense  of  fraud  Or  collusion,  and  we 
think  it  would  be  a  surprise  to  warehousemen 
to  be  told  that  when  they  issue  their  .receipts 
for  property  in  store  they  become  not  only  re- 
sponsible as  custodians  of  the  property,  but 
guarantors  of  its  title  to  the  assignees  of  the 
receipts.  Buch  a  rule  would  make  it  necessary 
for  a  warehouseman,  before  giving  a  receipt, 
not  only  to  ascertain  whether  he  had  the  prop- 
erty actually  in  store,  but  whether  tbe  title  of 
the  bailor  was  valid  and  unincumbered.  Cer- 
tainly this  could  not  have  been  in  contempla- 
tion when  warehouse  receipts  were  made  by 
statute  negotiable,  and  to  some  extent  evidence 
of  ownersbfo."  In  tbe  course  of  the  opinion, 
these  exprcMions  were  used:  "Undoubtedly 
the  possession  of  tbe  receipts  was  equivalent 
to  the  possession  of  the  property.  .  .  .  The 
receipt  in  the  hands  of  tbe  company  represented 
tbe  cotton  stowed  by  Aiken  &  Watt,  and  gave 
the  company  tbe  same  rights  it  would  have 
bad  if  the  cotton,  instead  of  tbe  receipts,  had 
been  handed  over.  The  company  got  by  tbe 
receipt  such  interest  in  the  cotton  as  Aiken  <& 
Watt  could  by  their  pledge  convey,  and  that  is 
all  Boyd  &  Co.  agreed  to  deliver  on  tbe  return 
of  their  receipts  bv  the  lawful  holder."  In 
noticing  a  Missouri  statute,  almost  identical  in 
its  title  and  provisions  with  the  original  Act  on 
which  the  sections  of  the  Code  under  considera- 
tion were  based,  it  was  said  in  AUen  v.  St. 
Jymi$  Nat  Bank,  120  U.  8.  20-35,  80  L.  ed. 
578-676:  *  'None  of  these  provisions  are  limited 
or  even  addressed  to  factors  or  other  agents 
authorized  to  sell  goods  of  their  principals, 
and  intrusted  for  that  purpose  with  the  posses- 
sion either  of  the  goods  or  of  warehouse  re- 
ceipts, bills  of  lading,  or  other  similar  docu- 
ments in  which  such  agents  are  named  as 
consignees.  But  their  leading  object  is  to  reg- 
ulate tbe  manner  and  effect  of  transferring 
warehouse  receipts  and  bills  of  lading  by  in- 
dorsement." The  meaning  of  the  latter  statute 
which  was  relied  on  in  that  case  was  not  de- 
termined by  the  court  except  to  tbe  extent  of 
the  decision  that  tbe  pledgee  of  the  warehouse 
receipts,  without  their  indorsement  in  writing, 
was  not  entitled  to  its  protection.  As  repre- 
sentatives of  property,  bills  of  lading,  and 
warehouse  receipts  are  instruments  of  similar 
character.  They  are  dealt  with  as  substitutes 
for  the  property  itself.  The  assignment  of  a 
bill  of  lading  for  value,  while  the  goods  are  in 
transit,  is  limited  to  tbe  effect  of  symbolizing 
their  sale  and  delivery,  and  the  assignee  is 
thereby  invested  with  all  the  rights  of  a  pur- 
chaser with  actual  delivery  of  possession,  but 
no  more.  Dovglas  v.  Peoples  Bank,  86  Ky. 
176;  Afoorey.  Robinson,  62  Ala.  587. 

In  Shawv.  Merehanttt Nat.  BankofSt.  Lovis, 
101  U.  9.  657,  85  L.  ed.  892,  it  was  recognized 
that  a  statute  declaring  that  bills  of  lading 
"shall  be  negotiable  by  written  indorsement 
thereon  and  delivery,  in  the  same  manner  as 
bills  of  exchange  ana  promissory  notes,"  should 
not,  in  the  absence  of  language  clearly  evidenc-  ^ 
ing  such  an  intention,  be  construed  as  effecting* 
such  an  innovation  upon  the  common-law  right 
of  the  owner  of  property  to  protection  against 
its  misappropriation  by  others  that  such  mis- 
appropriation could  be  successfully  made  by 
the  use  of  a  symbol' or  representative  of  tbe 
property,  when  it  would  not  prevail  against 
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the  claim  of  tbe  owner  If  the  possession  of  the 
property  itself  had  heen  acquired  in  a  similar 
manner. 

In  National  Bank  of  Commerce  v.  Chicago, 
B.  d  N.  B.  Go,,  44  Mion.  224, 9  L.  R.  A.  263, 
the  proposition  was  slated  and  applied  that  it 
Is  always  a  good  defense  to  a  carrier,  even 
against  an  innocent  indorsee  of  the  bill  of  lad- 
ing, that  the  property  was  taken  from  its  pos- 
session by  one  having  a  paramount  title;  audit 
was  decided  that  the  correctness  of  this  prop- 
osition was  not  affected  by  a  statute  which 
provided  that  bills  of  lading  or  receipts  for 
any  goods,  wares,  merchandise,  etc.,  when  in 
truDsit  by  cars  or  vessels,  *'8hall  be  negotiable, 
and  may  be  transferred  by  indorsement  and  de- 
livery of  stich  receipt  or  bill  of  ladioe,  and  any 
person  to  whom  the  said  receipt  or  bill  of  lad- 
ms:  may  be  transferred  shall  be  deemed  and 
taken  to  be  the  owner  of  the  goods,  wares,  or 
merchandise  therein  specifled.  etc.  Mitchell, 
J.,  delivering  the  opinion  of  the  court,  said  of 
this  statute:  "It  was  not  intended  to  totally 
change  the  character  of  bills  of  ladin^r,  and  put 
them  on  the  footing  of  bills  of  exchange,  and 
charge  the  negotiation  of  them  with  the  conse- 
quences which  attend  or  follow  the  negotia- 
tion of  bills  or  notes.  On  the  contrary,  we 
think  the  sole  object  of  the  statute  was  to  pre- 
scribe the  mode  of  transferring  or  a8si«rning 
bills  of  lading,  and  to  provide  that  such  trans- 
fer and  delivery  of  these  symbols  of  property 
should,  for  certain  purposes,  be  equivalent  to 
an  actual  transfer  and  delivery  of  the  property 
itself."  Our  conclusion  is  that  it  would  be  a 
perversion  of  the  manifest  purpose  of  the  stat- 
ute to  construe  it  as  having  the  effect  of  putting 
the  symbol  of  the  properly  upon  a  higher  plane, 
as  an  evidence  of  title,  than  the  actual  posses- 
sion of  the  property  it  describes.  The  statute 
does  not  undertake  to  make  the  transfer  and 
•delivery  of  the  symbol  more  than  the  equivalent 
of  an  actual  transfer  and  delivery  of  the  prop- 
erty itself. 

Conceding  that  the  clause  in  the  contract  of 
pledge,  "which  cotton  has  been  advanced  upon 
by  us  to  its  full  value,"  does  not  show  that  the 
pledgor's  character  as  a  factor  was  recoiynized 
in  the  transaction,  and  that  it  was  the  intention 
of  the  parties  to  limit  the  operation  of  the 
pledge  to  the  pledgor's  actual  interest  in  the 
•cotton  by  reason  of  advances  made  upon  it,  we 
ihave,  then,  the  simple  case  of  a  pledge  by  a 
factor  of  the  property  of  his  principal  for  his 
own  use.  The  warehouse  receipts  which  he 
obtained  are  to  be  regarded  as  the  cotton  itself 
which  he  held  in  the  capacity  of  an  agent  to 
sell.  We  have  no  "Factors'  Act"  to  raise  up  a 
statutory  estoppel  against  the  owner,  based 
upon  his  act  in  intrusting  the  factor  with  pos- 
session of  the  goods,  or  documentary  evidence 
of  ownership  and  right  of  disposal,  and  there- 
by leading  innocent  third  persons  to  deal  with 
the  factor  on  the  faith  of  his  appai-ent  owner- 
ship. There  is  nothing  to  take  this  case  out 
of  the  influence  of  the  common-law  rule,  which 
protects  the  owner  of  personal  property  against 
an  unauthorized  pledge  of  it  by  one  who  held 
it  merely  as  factor  or  as  agent  to  sell.  The 
original  defendants,  the  warehousemen,  hav- 
ing disclaimed  all  interest  in  the  suit,  the 
plaintiff  was  entitled  to  recover  his  cotton,  and 
the  claim  of  the  bank,  based  upon  the  attempted 
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pledge  by  the  H.  C.  Eceble  company,  present- 
ed no  legal  obstacle  to  the  plaintiff's  recovery. 
It  affirmative! v  appears  that  the  appellant 
was  not  injured  by  tlie  admission  of  evi- 
dence of  the  market  value  of  the  cotton 
prior  to  the  date  of  the  transfer  of  the  ware- 
house receipts.  That  evidence  was  that  in 
September  the  cotton  was  worth  9  8-S  cents 
per  pound.  The  undisputed  evidence  was 
that  the  cotton  was  worth  9  cents  per  pound  in 
December  and  January,  after  the  transfer  of 
the  warehouse  receipts.  The  jury  assessed  the 
value  of  all  of  it  at  only  9  cents  per  pound. 
This  valuation  was  supported  b^   the  undis- 

guted  evidence,  ezclmding  the  evidence  of  the 
igher  value  in  September.  In  view  of  the 
conclusion  that  on  the  undisputed  evidence  the 
plaintiff  was  entitled  to  recover,  it  is  unneces- 
sary to  consider  the  various  charges  given  and 
refused. 
Affirmed. 


COMMERCIAL  BANK  OP  SELMA,  Appt, 

V. 

William  R.  LEE. 
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1  •   Notice  suAcient  to  put  one  on  inquiry 

is  Dotioe  of  all  that  suoh  Inquiry  wouldjnaturalijr 
lead  to. 
8.  An  indorsement  of  warehonse  re- 
eeipts  as  collateral  for  a  note  stating  that 
the  property  has  been  advanced  upon  by  the 
indorser  to  its  full  value,  which  is  accompanied 
by  the  receipts  showlnff  on  their  faoe  that  a  third 
person,  whose  name  is  marked  on  the  property, 
was  the  shipper,  is  sufBcient  notice  that  the  in- 
dorser is  not  the  owner  to  put  the  pledgee  on  in- 
quiry as  to  the  rights  of  the  true  owner. 

(January  81, 1898L) 

APPEAL  by  the  intervening  claimant  from 
a  judgment  of  the  city  court  of  Selma  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover cotton  which  had  been  deposited  in  a 
warehouse  and  receipts  taken  in  the  name  of 
brokers  who  had  pledged  them  as  collateral 
security  for  a  loan  of  money.    Affirmed. 

The  facts  are  stated  in  the  opinions  in  this 
and  the  preceding  case. 

Mfsere,  Dawson  A  Pitts  for  appellant. 

Messrs,  Brickell,  Semple  4k  Gunter  for 
appellee. 

Stone,  Ch,  J.,  delivered  the  opinion  of 
the  court : 

This  case  is  in  all  material  respects  pre- 
cisely like  the  case  of  Commercial  Bank  of 
Stlma  V.  Hurt,  ante,701  (decided  on  a  former 
day  of  this  term,  opinion  by  Walker,  J.) 
In  that  opinion  all  the  facts  material  to  a 
consideration  of  this  case  are  presented  and 
commented  on.  The  claim  of  the  commercial 
Bank  in  the  present  suit  is  the  same  as  that 
asserted  bv  it  in  its  suit  against  Hurt.  In 
this  case  the  asserted  claim  to  the  cotton  in 
controversy  is  by  virtue  of  the  identical  in- 
dorsement of  cotton  receipts  by  the  H.  C. 

NOTB.— See  the  oase  next  preoeding  and  notes 
thereto. 
45 
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Keeble  Ck>mpan7  which  was  relied  on  in 
that  case.  The  alleged  transfer  was  indorsed 
on  the  back  of  the  note  which  the  H.  C. 
Keeble  Company  gave  the  Commercial  Bank 
of  Selma,  and  is  in  the  following  words: 
**  We  hereby  transfer  two  hundred  and  ninety- 
eight  bales  of  cotton,  marked,  numbered,  and 
stor^  as  shown  in  the  warehouse  receipts, 
which  are  herewith  transferred  and  delivered 
as  collateral  for  the  within  note,  which  cot- 
ton has  been  advanced  upon  by  us  to  its  full 
▼alue;  and  we  hereby  authorize  the  Com- 
mercial Bank  of  Selma  to  take  actual  posses- 
sion of  the  same  at  any  time  they  may  desire, 
and  to  sell  the  same  witiiout  notice,  at  pub- 
lic or  private  sale,  applying  the  proceeds  to 
the  credit  of  this  note.  [Signed.]  H.  C. 
Keeble  Company."  Accompanying  the  in- 
dorsement, the  Keeble  Company  delivered 
to  the  bank  warehouse  receipts  for  the  cotton 
which  is  the  subject  of  this  suit.  Those  re- 
ceipts were  signed  by  warehousemen,  and  in 
them  they  acknowledged  they  had  received 
the  cotton  from  the  H.  C.  Keeble  Company 
for  storage,  at  the  same  time  announcing 
therein  that  W.  R.  Lee  was  the  shipper.  The 
receipts  also  stated  that  the  name  w.  R.  Lee 
was  marked  on  the  cotton.  It  was  an  uncon- 
tro verted  fact  on  the  trial  that  the  H.  C. 
Keeble  Company  was  engaged  in  the  sale  of 
cotton  as  factors  for  their  customers.  There 
was  no  testimony  offered  tending  to  prove 
the  truth  of  the  recital  in  the  indorsement 
that  the  H.  C.  Keeble  Company  had  made 
advances  on  the  cotton  in  controversy.  The 
claim  of  the  Commercial  Bank  is  rested 
mainly  on  section  1178  of  the  Code  of  1886, 
which  reads  as  follows:  "The  receipt  of  a 
warehouseman,  on  which  the  words  '  Not  ne- 
gotiable* are  not  plainly  written  or  stamped, 
may  be  transferred  by  the  indorsement  there- 
of, and  any  person  to  whom  the  same  is 
transferred  must  be  deemed  and  taken  to  be 
the  owner  of  the  things  or  property  therein 
specified,  so  far  as  to  give  validity  to  any 
pledge,  lien,  or  transfer  made  or  created  by 
such  person.**  This  section  of  the  Code  of 
1886  was  doubtless  taken  from  section  6  of 
the  Act  "To  Prevent  the  Issue  of  False  Re- 
ceipts,** etc.,  approved  February  28,  1881, 
(Sess.  Acts  1880-81,  p.  183.)  The  rendering 
of  the  statute  in  the  Code  of  1886  is  not  a 
literal  copy  of  the  original  statute.  Possibly 
it  was  tiie  intention  to  embody  the  same 
idea.  As  expressed  in  the  Code,  it  may  ad- 
mit of  question  whether  its  language  is  broad 
enough  to  place  the  first  indorsee  of  a  ware- 
house receipt  on  the  hi^h  srround  claimed 
for  him  in  this  suit.  Literally  that  statute 
creates  the  presumption  of  ownership  in  the 
first  indorsee  so  far  only  as  to  give  validity 
to  any  pledge,  lien,  or  transfer  made  or  cre- 
ated "by  such  person.**  This  language,  if 
interpreted  by  grammatical  rules,  only  au- 
thorizes the  person  to  whom  the  warehouse 
receipt  is  indorsed  to  pledge  or  transfer  it ; 
and  only  upholds  the  binding  efficacy  of  such 

Sledge  or  transfer,  when  made  by  the  in- 
orsee.  Thus  interpreted,  the  Commercial 
Bank  can  claim  no  benefit  or  advantage  under 
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that  statute,  because  the  pledge  or  transfer 
was  not  made  by  an  indorsee  of  the  ware- 
house receipts.  Possibly  the  original  stat- 
ute,  as  enacted  by  the  Legislature,  is  suscep- 
tible of  a  broader  interpretation.  We  need 
not,  however,  decide  this  question.  We  pre- 
fer to  place  our  decision  on  a  different  prin- 
ciple. It  will  be  remembered  that  in  the 
indorsement  on  the  note  by  which  the-Keeble 
Company  transferred  to  the  Commercial  Bank 
all  the  title  or  interest  the  latter  can  or  doe» 
assert  to  the  cotton  is  the  following  language : 
"Which  cotton  has  been  advanced  upon  by 
us  to  its  full  value.**  This  language  clearly 
and  unmistakably  shows  that  the  Keeble 
Company  was  not  the  owner  of  the  cotton  in 
absolute  right,  but  that  they  only  claimed 
to  have  advanced  upon  it  to  Its  full  value. 
This  was  notice  to  the  bank  that  the  Keeble 
Company  was  not  the  owner  of  the  cotton, 
but  that  it  asserted  a  lien  upon  it  by  virtue 
of  advances  alleged  to  have  been  made  by  it 
to  the  owner.  And  this  notice  was  strength- 
ened by  the  recital  in  the  warehouse  receipt 
that  Lee  was  the  shipper  of  the  cotton.  If 
this  pertinent  information  had  been  followed 
up,  the  Commercial  Bank  could  not  have 
failed  to  learn  the  true  title  and  status  of  the^ 
cotton.  Notice,  sufficient  to  put  one  on  in- 
quiry is  notice  of  all  that  such  inquiry  will 
naturally  lead  to.  This  leads  us  to  the  in- 
evitable conclusion  that  the  bank,  in  receiv- 
ing the  transfer  of  the  warehouse  receipts, 
received  them  with  the  equivalent  of  notice 
of  the  true  state  of  the  account  between  the 
owner  and  shipper  of  the  cotton  and  the 
Keeble  Company,  the  factor  for  its  sale. 
From  this  it  follows  that  the  bank  became 
the  purchaser,  not  of  the  cotton,  but  only  of 
the  interest  and  claim  which  the  Keeble  Com- 
pany owned  and  could  assert.  Such  interest, 
acquired  with  such  notice,  is  in  no  sense  the 
character  of  interest  which  section  1178  of  the 
Code  intends  to  secure  and  protect  in  an  in- 
dorsee of  a  warehouse  receipt.  It  rests,  not 
upon  the  strenerth  of  the  inaorsement  made, 
but  in  the  confidence  the  indorsee  entertains- 
in  the  assurance  that  the  cotton  had  been  ad- 
vanced upon  to  its  full  value.  The  transac- 
tion does  not  fall  within  the  influence  of  the 
statute  invoked  in  its  support.  As  said  by 
Mr,  Justice  Bronson,  in  discussing  this  sub- 
ject in  a  leading  case :  "It  is  impossible  Xo 
suppose  that  the  Legislature  intenaed  a  factor 
to  commit  a  fraud  upon  bis  principal  by 
pledging  or  obtaining  advances  upon  the 
goods  for  his  own  purposes,  when  the  pledges 
or  person  making  the  advances  upon  the  goods 
knew  that  he  was  not  dealing  with  the  true 
owner."  SUiDem  v.  WiUon,  6  Hill,  512,  8 
Denio,  472;  Warner  v.  Martin,  52  U.  8.  11 
How.  209,  18  L.  ed.  667;  QoveU  v.  HiU,  6- 
N.  Y.  874 ;  GartmHght  v.  Wilmerdirvg,  24  N. 
Y.  521 ;  Bows  v.  Oreene,  24  N.  Y.  638 ;  Em* 
land  V.  Woodruff,  60  N.  Y.  73 ;  Allen  v.  81. 
Louis  Nat.  Bank,  120  U.  S.  20,  30  L.  ed. 
573 ;  Shaw  v.  MerclianVs  Nat,  Bank  of  81^ 
Louis,  101  U.  8.  557,  25  L.  ed.  892. 

There  is  no  error  in  the  record. 

Afftrmed. 


im. 
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GERMAN  INSURANCE  CO.  of  Freeport. 
111.,  Plff,  in  Err., 

Ambrose  EDDY. 


QUEEN  INSURANCE  CO.  of   Liverpool, 
Eng.,  Fiff.  in  Err., 

SAME. 


GERMAN  FIRE  INSURANCE  CO.  of  ^ 
Peoria,  Dl.,  Plff.  in  Err., 
t. 
SAME. 


(. 


..Neb.. 


•1.  Under  the  Yalved  PoUej  Act  of 
1889*  stipulations  in  a  polii^  of  insur- 
ance Id  confllot  with  any  of  the  proyislonB  of  that 
Act  are  inoperative,  and  this  appJies  to  a  provis- 
ion, in  case  of  loss,  for  the  appointment  of  arbi- 
trators. If  the  property  is  ''totally  destroyed,** 
there  is  nothing  to  arbitrate. 

%•  Where  all  the  eombnstible  material 
in  a  bwildtng  is  destroyed  by  flre»  al- 
thoufrh  portions  of  the  brick  walls  are  left  stand- 
inir,  but  are  so  Injured  by  the  fire  that  they  must 
be  torn  down,  for  the  purpose  of  insurance  the 
property  is  totally  destroyed;  but,  if  the  person 
insured  should  use  the  brick  or  other  material 
not  destroyed  to  rebuild,  the  company  would  be 
entitled  to  the  value  of  such  brick  or  material. 

8*  Under  the  issues  made  by  the  plead- 
in^^  the  principal  question  was  whether  or  not 
the  property  had  been  '^totally  destroyed,**  and 
tUs  question  was  fairly  submitted  to  the  jury, 
and  the  verdict  is  supported  by  the  evidence. 

(March  29, 1803.) 

ERROR  to  the  District  Court  for  Lancaster 
Countj  to  review  'Judgments  in  favor  of 
plaintiff  in  actions  brought  to  recover  the 
amount  alleged  to  be  due  on  certain  policies  of 
fire  insurance.    Ajff^rmed. 

The  facts  sufflciently  appear  in  the  opinion. 

Masri.  Adams  A  Scott  and  I«  W.  Lans- 
ing, for  plaintiffs  in  error: 

It  is  stipulated  in  each  of  the  policies  in  suit, 
that  io  the  event  of  a  disagreement  as  to  the 
amount  of  loss  that  that  question  shall  be  sub> 
mitted  to  arbitrators  to  settle.  That  being  a 
provision  for  an  adjustment  of  the  amount  and 
not  an  adjustment  of  the  whole  controversy,  it 
was  valid  and  binding  upon  the  parties. 

11  Am.  &  Eng.  Encyclop.  Law,  p.  85?.. 

Qerman- American  Ins.  Co.  v.  Etherton,  25 
Neb.  505,  and  Western  Horse  dk  Cattle  Ins.  Co. 
V.  Putnam,  20  Neb.  881,  established  the  rule 
that  the  parties  may  agree  to  submit  to  arbi- 
tration the  question  of  amount  of  damage,  but 
cannot  so  submit  the  whole  controversy. 

The  responsibility  for  this  arbitration  was  as 
much  upon  one  of  the  parties  as  upon  the 
other. 

*  Headnotes  by  Maxwell,  Ch.  J. 


Qasser  v.  Sun  Fire  Office,  42  Minn.  815; 
Hamilton  v.  Liverpool  db  L.  A  Q.  Ins.  Co,  18tl 
U.  S.  242,  84  L.  ed.  410;  Adams  v.  South  BHU 
ish  A  Nat  F.  db  M.  Ins.  Co.  70  Cal.  198;  Chijh- 
peiea  Lumber  Co.  v.  Phenix  Ins.  Co.  80  Mich. 
116;  Herndon  v.  Imperial  F,  Ins.  Co.  107  N.  C, 
188;  Morley  v.  Liverpool  &  L.  db  0.  Ins.  Co.  85 
Mich.  210;  Hutchinson  v.  Liverpool  dh  L.  <fc  (?, 
Ins.  Co.  10  L.  R  A.  558,  153  Mass.  143. 

In  Davenport  v.  Long  Island  Ins.  Co.,  19 
Daly,  585,  the  appraisers  failed  to  a^ree  and 
the  court  held  that  the  insured  could  uot  sue 
without  first  doing  all  in  his  power  to  mako 
the  arbitration  effectual. 

The  submission  of  a  cause  of  action  to  arbi- 
trators is  in  legal  effect  a  discontinuance  of  the 
action  pending  thereon,  although  the  arbitra- 
tors have  not  consented  to  act;  and  their  sub^ 
sequent  failure  or  refusal  to  take  upon  them- 
selves the  duties  of  the  arbitration  does  revive 
the  action. 

MeNuUy  t.  Solley,  95  N.  Y.  242,  and  cases 
cited. 

When  the  parties  agreed  to  submit  the  ques- 
tion of  the  amount  of  damage  to  arbitrators 
they  took  that  question  from  the  court  and  sub- 
mitted it  of  their  own  accord  to  another  tribu- 
nal. 

TAxrkin  v.  Bobbins,  2  Wend.  505;  Myers  ▼• 
Basterwood,  60  Tex.  107. 

When  the  insurance  company  admits  its  lia- 
bility and  the  only  question  is  the  question  of 
amount  of  loss,  that  question  may  be  submitted 
to  arbitration,  and  a  provision  of  that  charac> 
ter  in  a  policy  will  be  upheld. 

Hents  V.  Armenia  F.  Ins.  Co.  79  Pa.  478,  2t 
Am.  Rep.  80:  Home  Ins.  Co.  ofN.  T.  v.  Morse, 
87  U.  8.  20  Wall  445,  452,  22  L.  ed.  865,  868;. 
Lasher  v.  North  Western  Nat.  Ins.  Co.  18  Hun, 
98.  See  also  Qere  v.  Council  Bluffs  Ins.  Co.  67 
Iowa,  272. 

Mr.  Charles  OIIVitt»  also  for  plaintiffs  io> 
error: 

Arbitration  and  award  of  the  amount  of  loss 
was  a  condition  precedent  to  suit. 

An  arbitration  clause  not  busting  the  juris- 
diction of  the  courts,  but  leaving  the  general 
question  of  liability  to  be  judicially  determined, 
and  simply  providing  a  reasonable  method  of 
estimating  and  ascertaining  the  amount  of  the 
loss,  is  unquestionably  vahd,  according  to  the 
uniform  current  of  authority  in  England  and 
in  this  country. 

Scott  v.  Avery,  5  H.  L.  Cas.  811;  Viney  v. 
Bignold,  L.  R.  20  Q.  B.  Div.  172;  Delaware  (ft 
H.  Canal  Co.  v.  Pennsylvania  Goal  Co.  50  N, 
Y.  250;  Wolff  v.  Liverpool  db  L.  dh  O.  Ins.  Co, 
50  N.  J.  L.  468;  Hall  v.  Norwalk  F.  Ins.  Go. 
57  Conn.  105,  114;  Adams  v.  South  British  db 
Nat  F.  &  M.  Ins.  Go.  70  Cal.  198;  CarroU  v, 
Qirard  F.  Ins.  Go.  72  Cal.  297;  Gauche  r. 
London  dk  L.  Ins.  Go.  10  Fed.  Rep.  847,  4 
Woods,  C.  C.  102;  Hamilton  v.  Liverpool  db  lu 
db  O.  Ins.  Co.  186  U.  8.  242,  84  L.  ed.  419. 

In  at  least  two  cases  this  court  has  recog- 
nized the  validity  of  such  arbitration  clauses. 
.  Mutual  Hail  Ins.  Go.  v.  Wilde,  8  Neb.  427; 


KoTB.— The  aboye  Interesting  decision  as  to  what  i  Seyk  y.  Millers  Nat.  Ins.  Co.  8  L.  B.  A  628,  74  Wla 
constitutes  a  total  lose  under  a  valued  policy  relies  67. 
upon  and  follows  a  prior  case  in  this  series,  viz.: ' 
19L.R.A. 


See  also  35  L.  R.  A.  227,  072;  39  L.  R.  A.  819;  41  L.  R.  A.  318. 
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Western  ITorse  eft  CatOe  Ins.  Co.  ▼.  Putnam,  20 
Neb.  831. 

Provisions  of  this  sort  tend  to  ^ve  certainty 
to  the  coDiract,  and  when  properly  constniecf, 
are  neither  repup^nant  to  it  nor  inconsistent 
-with  the  functions  of  the  tribunals  appointed 
by  the  law. 

Vide  note  to  Aterp  v.  Scott,  8  Exch.  602; 
Dawson  v.  Fitzgerald,  24  Week.  Rep.  778. 

Tbe  statute  says:  *'  The  amount  written 
shall  be  the'tnie  value  of  the  property  ...  in- 
sured," whenever  "the  property  shall  be 
wholly  destroyed." 

The  master  of  the  rolls  said  in  Jones  v. 
Skinner,  5  L.  J.  Ch.  N.  8.  90:  '*  Property  is 
the  most  comprehensive  of  all  terms  which 
can  be  used,  inasmuch  as  it  is  indicative  and 
descriptive  of  every  possible  interest  which  a 
party  can  have."  Heading  the  statute  in  the 
li^ht  of  this  definition,  tbe  result  will  1)e  that 
whenever  "  every  possible  interest  which  a 
party  can  have,"  is  "  wholly  destroyed,"  **  the 
amount  written  in  the  policy  shall  be  taken  to 
be  the  true  value." 

The  building  was  property,  but  such,  too, 
were  the  bricks,  the  stone,  the  wood,  the  iron, 
and  every  other  constituent  element  which 
"Went  to  make  up  the  structure.  And  it  was 
this  property,  every  part  and  parcel  of  the 
^hole,  which  was  insured. 

Wholly  destroyed  means  such  a  destruction 
as  leaves  the  house  and  all  the  material  of 
which  it  was  composed  valueless — worthless. 

We  cannot  say  that  property  is  destroyed  so 
long  as  the  result  of  the  action  of  fire  leaves 
.property  remaining. 

Barriman  ▼.  Queen  Ins.  Co,  49  Wis.  82; 
Seyk  V.  MiUers  Ifat.  Ins.  Co.  8  L.  R.  A.  523, 
74  Wis.  67. 

Messrs.  Abbott/.  Selleck  ft  Lane,  for 
defendant  in  error: 

The  court  below  after  defining  what  consti- 
tuted a  total  loss  within  the  statutes,  instructed 
the  jury  as  follows:  "  If  you  should  find 
from  the  evidence,  under  the  instructions 
heretofore  given,  that  the  building  was  wholly 
destroyed,  and  the  brick,  stone,  and  other 
material  remaining  was  of  any  value,  then 
you  should  allow  the  defendant  for  such 
value." 

What  constitutes  a  total  loss  within  the 
meaning  of  the  statutes,  has  been  quite 
definitely  determined  by  the  courts,  ana  the 
instructions  of  the  tri^l  judge  herein  fully 
iollow  the  rule. 

Barriman  v.  Queen  Ins,  Go.   49  Wis.   71; 
<freat  Western  Ins,  Co.  v.  Fogarty,  86  U.  8. 
19  Wall.  640,  22  L.  ed.  216;  Williams  v.  Hart- 
Jord  Ins.  Co.  54  Cal.  442,  86  Am.  Rep.  77. 

The  provision  of  the  policies  as  to  arbitra- 
tion has  no  binding  force. 

German- Ame}  ican  Ins.  Co.  v.  Etherton,  25 
Neb.  505. 

In  cases  where  a  total  loss  is  claimed,  and 
proof  submitted  to  sustain  the  same,  the 
arbitration  clause  of  the  policies  is  in  conflict 
with  the  statutes  and  of  no  binding  force. 

Queen  Ins.  Co.  v.  Leslie,  9  L.  R.  A.  45.  47 
Ohio  St.  409:  Seyk  v.  MUers  Nat.  Ins.  Co.  8  L. 
E.  A.  528,  74  Wis.  67;  Beilly  v.  Franklin  Ins. 
Co.  48  Wis.  449,  28  Am.  Rep.  652;  WUliams 
V.  Bartford  Ins.  Co.  supra. 
19  L.  R.  A. 


Maxwell,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

The  above  cases  were  tried  together  in  the 
court  below,  and  a  verdict  rendered  io  favor  of 
the  defendant  in  error  against  the  (German  Fire 
Insurant  Company  of  Peoria,  for  $1,824  46. 
against  the  Queens  Insurance  Company  for 
$1,087.28,  and  the  German  Insurance  Com- 
pany of  Freeport,  for  $912.22.  All  of  said 
verdicts  with  interest  from  date  of  loss.  The 
petition  in  each  case  alleges  a  total  loss.  Tbe 
answer  admitted  the  execution  of  the  policies, 
and  the  liability  of  the  companies  thereon,  but 
alleged,  in  avoidance,  that  tbe  policies  provided 
that,  "in  the  event  of  a  disagreement  as  to  tbe 
amount  of  loss,  the  same  shall  be  ascertained  by 
two  competent  and  disinterested  appraisers,  tbe 
assured  and  this  company  each  selecting  one, 
and  the  two  so  chosen  shall  first  select  a  com- 
petent and  disinterested  umpire;  and  the  award 
in  writing  of  any  two  shall  determine  tbe 
amount  of  such  loss."  And  the  said  policies 
each  farther  provided  that  *'no  suit  or  action  on 
this  policy  shall  be  sustainable  in  any  court  of 
law  or  equity  until  after  full  compliance  by  tbe 
assured  with  all  the  foregoing  requirements." 
That  there  was  "disagreement  as  to  the  amount 
of  loss,"  and  a  demand  by  the  insurance  com- 
panies, in  due  time,  that  the  question  as  to  the 
amount  of  loss  be  submitted  to  arbitrators. 
That  the  demand  was  .  acceded  to  on  July  8, 
1890,  and  an  arbitrator  selected  by  each  party 
on  that  day,  and  that,  therefore,  the  actions 
were  prematurely  brought,  they  having  been 
instituted  while  the  arbitrators  were  acting, 
and  before  they  made  an  award,  and  that  on 
September  12,  1890,  two  of  the  arbitrators 
made  an  award  fixing  the  amount  of  loss  at 
$1,500,  and  no  more.  The  reply  is  as  follows: 
"That  he  denies  each  and  every  allegation  in 
said  answer  contained  except  as  hereinafter 
specifically  admitted.  He  admits  that  on  the 
8d  day  of  July,  1890,  there  was  an  agreement  by 
and  .between  iJie  parties  hereto  that  the  amount 
of  tbe  loss  sustained  by  the  plaintiff  in  said 
fire  should  be  submitted  to  arbitration,  as  pro- 
vided in  the  policy  herein  sued  on;  that  the 
plaintiff  chose  the  said  Royer  and  the  defend- 
ant chose  the  said  Harte  to  act  in  the  said  ar- 
bitration. Plaintiff  further  alleges  that  from 
that  time  he  and  tbe  one  he  so  chose,  the  said 
Ptoyer,  used  their  best  efforts  to  have  the  said  ap- 
praisal and  arbitration  made  as  provided  in  the 
said  policy;  but  alleges  that  they  were  notable 
to  get  the  said  Harte  to  act  with  them,  and  al- 
leges that  the  said  Harte  neglected  and  refused 
to  act  in  said  arbitration  for  more  than  the 
space  of  thirty  days  thereafter,  although  often 
requested  so  to  do.  That  by  reason  of  the  re- 
fusal of  the  said  Harte  to  act  in  said  arbitration, 
and  the  failure  of  the  said  Harte  and  the  said 
Royer  to  make  any  appraisal  of  the  said  loss  in 
said  fire  for  more  than  the  space  of  thirty  days, 
the  said  loss  was  never  arbitrated  and  deter- 
mined under  the  said  policy,  and  in  accord- 
ance with  the  provisions  therein  contained, 
and  that  after  having  waited  for  more  than 
thu-ty  days  after  the  said  Harte  and  Royer  had 
been  chosen  as  herein  set  forth,  and  they  hav- 
ing failed  in  any  way  to  act  upon  said  loss,  or  to 
set  a  time  when  they  would  act  thereon,  plain- 
tiff commenced  this  suit    That  after  the  suit 


1808. 
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herein  was  begun  the  said  defendant  came  to 
the  plaintiff,  and  requested  that  the  whole  of 
the  matters  in  dispute  involved  in  said  loss  and 
in  the  suit  might  be  submitted  to  the  said  Harte 
and  to  the  said  Royer,  and  to  one  to  be  selected 
by  them,  who  should  act  in  case  of  their  dis- 
agreement. That  at  that  time,  to  wit.  on  the 
2l8t  day  of  August,  1890,  it  was  agreed  be- 
tween the  parties  herein  that  said  arbitration 
should  lake  place  on  that  day,  to  wit,  on  the 
21  St  dav  of  August,  1890.  That  in  pursuance  of 
the  said  agreement,  and  not  under  the  stipula- 
tions of  the  policy,  the  said  Harte  and  the  said 
Boyer  agreed  upon  the  said  Gray  to  act  with 
them  in  the  said  arbitration.  That,  after  the 
said  Grav  had  been  so  chosen,  then  the  said 
Harte  refused  to  act  with  the  said  Royer.  and 
appraise  the  said  loss,  in  accordance  with  the 
said  agreement,  and  the  said  Harte  neglected, 
failed,  and  refused  to  in  any  way  ro  on  with 
the  said  appraisal  and  arbitration,  and  said 
Harte  never  did  act,  or  try  to  act,  with 
said  Royer  under  said  agreement.  That  after- 
wards he  learned,  and  now  alleges  the  fact  to 
be,  that  the  said  Harte  was  not  a  disinterested 
party,  but  that  he  was  in  the  employment  of 
the  oefendant,  and  was  and  is  preiudiced  in 
its  favor,  and  against  this  plaintiff,  and  was 
not  a  proper  person  to  choose  for  an  arbitrator 
under  the  said  policy,  whereby  and  because  of 
the  failure  of  the  said  Harte,  Royer  and  Gray 
to  act  in  accordance  with  the  terms  of  the  said 
agreement  under  which  thev  were  chosen,  and 
because  plaintiff  had  leamea  of  the  prejudice 
of  the  said  Harte  as  herein  alleged,  the  said 
last-mentioned  agreement  became  null  and 
void,  and  the  plaintiff  thereafter  notified  the 
defendant  that  be  withdrew  from  all  further  at- 
tempts at  an  arbitration  of  the  said  loss,  and  that 
he  should  proceed  at  once  to  clear  away  the 
rubbish  and  ruins  of  the  said  fire,  and  to  rebuild 
the  house.  That  it  was  long  after  the  said  no- 
tice to  the  defendant,  and  after  he  had  pro- 
ceeded and  cleared  awav  the  ruins  from  the 
said  fire,  that  the  said  Harte  and  the  said  Gray 
made  their  pretended  appraisal  and  award  of 
the  loss  incurred  by  the  said  fire,  and  that, 
when  the  said  Harte  and  the  said  Gray  made 
their  pretended  award,  there  was  no  property 
there  for  them  to  view.  That  said  loss  has 
never  been  arbitrated,  or  in  any  manner  set- 
tled, either  under  or  by  virtue  of  the  terms  of 
the  said  policy,  or  by  virtue  of  any  agreement 
by  and  between  the  parties  herein." 

I'he  first  error  relied  upon  is  that  the  verdict 
is  not  sustained  bv  sufficient  evidence.  The 
ground  upon  which  this  claim  is  made  is  that 
the  proof  fails  to  show  a  total  loss  of  the  prop- 
erty. In  1889  an  Act  was  passed  as  follows 
(Comp.  Stat.  chap.  43,  §  43):  "Whenever  any 
]x>licyof  insurance  shall  be  written  to  insure 
any  real  properly  in  this  state  against  loss  by 
fire,  tornado,  or  lightning,  and  the  property  in- 
sured shall  be  wholly  destroj^ed,  wiihout  crimi- 
nal fault  on  the  part  of  the  insured  or  assigns, 
the  amount  of  the  insurance  written  in  such 
]X>licy  shall  be  taken  conclusively  to  be  the 
true  value  of  the  property  Insured,  and  the 
19L.R.  A. 


true  amount  of  loss  and  measure  of  damages. 
Sec.  44.  This  Act  shall  apply  to  all  policies 
of  insurance  hereafter  made  or  written  upon 
real  propertv  in  this  state,  and  also  to  the  re- 
newal which  shall  hereafter  be  made  of  all  pol- 
icies heretofore  written  in  this  slate,  and'the 
contracts  made  by  such  policies  and  renewals 
shall  be  construed  to  be  contracts  made  under 
the  laws  of  this  state."  What  is  the  meaning 
of  the  words  "wholly  destroyed,"  when  applied 
to  a  building?  If  the  building  was  constructed 
of  brick  or  other  noncombustible  material, 
fire  could  not  destroy  that.  Therefore  the 
brick  or  other  material  not  destroyed  would 
have  some  value,  which  the  party  retaining 
should  pay  for.  From  the  nature  of  the  case, 
therefore,  the  words  referred  to  do  not  mean 
the  debris  from  a  building  destroyed.  This 
may  have  some  value,  and,  if  so,  the  insurance 
company,  if  it  pays  the  loss,  is  entitled  to  com- 
pensation for.  The  words,  when  applied  to  a 
building,  mean  totally  destroyed  as  a  building; 
that  is,  that  the  walls,  although  standing,  are 
unsafe  to  use  for  the  purpose  of  rebuilding, 
and  must  be  torn  down,  and  a  new  building 
erected  throughout.  8eyk  v.  Millers  Nat.  Ins, 
Co,  74  Wis.  67,  8L.  R  A.  623.  In  the  case  cited 
it  is  said:  "The  evidence  is  that  all  the  com- 
bustible material  in  the  structures  were  de- 
stroyed, and.  although  portions  of  the  brick 
walls  were  left  standing,  yet  they  were  useless 
as  walls,  and  many — perhaps  most— of  the 
bricks  therein  were  spoiled  by  the  heat.  It  can- 
not be  doubted  that  the  identity  and  specific 
character  of  the  insured  buildings  were  de- 
stroyed by  the  fire,  although  there  was  not  an 
alxtolute  extinction  of  all  the  parts  thereof. 
This  was  an  entire  destruction  of  the  buildings, 
within  the  meaning  of  the  statute.  1  Wood, 
Ins.  §  107."  There  is  abundant  proof  in  the 
record  that  such  was  the  situation  of  the  build- 
ing in  the  case  at  bar  after  the  fire. 

2.  Where  there  is  a  total  loss  the  provision 
for  arbitration,  except  it  may  be  to  ascertain 
the  value  of  the  debris^  does  not  apply.  The 
provisions  of  the  statute  override  any  stipula- 
tions in  the  policy  to  that  effect,  as  an  insur- 
ance company  can  only  do  business  in  the  state 
on  the  conditions  provided  by  law.  If  the 
property  was  totally  destroyed",  therefore,  stip- 
ulations in  the  policy  as  to  arbitration  must 
yield  to  the  statute.  Queens  Jns.  Co,  v.  Leslie^ 
47  Ohio  St.  409,  9  L.  R.  A.  45;  Seyk  v.  Millm 
Nat.    Ins,  Co.  svpra. 

The  JuiT  brought  in  a  verdict  for  a  small 
sum,  less  than  the  amount  of  the  policy  in  each 
case,  having  evidently  deducted  the  value  of 
the  brick  and  other  material  left  from  the 
burned  building.  Of  this  the  companies  have 
no  cause  to  complain. 

8.  The  question  whether  or  not  the  building 
was  wholly  destroyed  is  one  of  fact,  and  it 
seems  to  have  been  fairly  submitted  to  the 
jury.  It  is  unnecessary  to  review  the  instruc- 
tions. 

There  is  no  material  error  in  the  record,  and 
the  judgment  is  affirmed. 

The  other  Judges  concur. 
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1.  A  {general  denial  in  an  action 
against  a  receiver  for  the  atleg^ 
wron^Ail  ejection  by  a  station  ag^nt 
of  a  colored  pereion  from  the  ladles  waiting 
room  will  admit  evidence  of  a  rule  separatinGr  the 
races,  and  such  rule  need  not  be  set  up  hy  way 
of  confession  and  avoldanoe. 

8*  Depot  agents  have  the  power,  as  in- 
cident to  the  office*  to  make  reason^ 
able  reiriilations  as  to  tbe  conduct  of  busL 
nessat  tbelr  depots,  unless  restricted,  controlled, 
or  limited  In  that  respect. 

8.  Separate  waiting  rooms  fbr  white 
and  colored  passengers  may  be  set  apart 
in  a  railway  depot,  provided  the  accommodations 
are  equal. 

4.  The  mere  circumstance  that  there 
had  been  at  some  time  chewing^  and 
smoking  in  a  room  set  apart  for  colored 
passenffers,  and  not  in  the  one  set  apart  for  white 
passengers,  does  not  conclusively  show  that  the 
accommodations  of  the  two  rooms  are  not  sub- 
stantially egual  at  a  time  when  there  is  no  chew- 
ing or  smoking  in  the  room. 

(March  29.  1893.) 

APPEAL  by  plaintiffs  from  a  judffraent  of 
the  Common  Pleas  Circuit  Court  for  Aiken 
County  in  favor  of  defendants  in  an  action 
brought  to  recover  damages  for  the  alleged 
wrongful  expulsion  of  plamtiif  Rebecca  from 
«  wailing  room  of  the  South  Carolina  Railway 
Company.    Affirmed. 

The  following  is  the  charge  given  to  the 
jury  by  the  court  below: 

''Gentlemen  of  the  jurj^:  This  case  has 
consumed  considerable  time,  but  no  more 
time,  however,  than  its  importance  demands ; 
And  it  becomes  your  duty,  and  mine,  now,  to 
perform  our  respective  parts  in  this  trial.  It 
is  my  duty  to  give  you  the  law  of  this  case, 
as  I  understand  it;  and  it  is  your  duty  to 
find  the  facts  of  this  case  under  the  testi- 
mony, as  you  have  heard  it,  and  apply  the 
facts  to  the  law  as  I  have  given  it  to  you, 
and  then  find  your  verdict.  In  the  consider- 
ation of  this  case,  gentlemen,  you  will  elim- 
inate from  your  minds  altogether  that  one 
party  to  this  transaction  was  white  or  black, 
«xcept  so  far  as  it  becomes  necessary  to  con- 
sider it  in  connection  with  certain  portions 
of  the  testimony ;  and  you  will  at  the  same 


19'OTX.— The  subject  of  a  carrier's  right  to  preven  t 
white  and  colored  persons  from  using  the  same 
vehicles  is  treated  at  length  in  a  note  to  ExparU 
Plessy  (La.  Ann.)  18  L.  R.  A.  689,  and  is  also  pre- 
aented  in  the  later  case  of  Chilton  v.  St.  Louis  &  L 
H.  B.  Go.  (Mo.)  19  L.  R.  A.  269. 

The  above  case  applies  the  same  rule  established 
•»  to  vehicles  to  the  case  of   separate  waiting 
rooms. 
19  L.  R.  A. 


time,  gentlemen,  in  making  up  your  verdict 
in  this  case,  not  find  a  verdict  against  the 
corporation  because  it  Is  a  corporation,  or 
against  Daniel  H.  Chamberlain  because  be 
happened  to  be  the  defendant  in  this  case. 
The  real  defendant  in  this  action  is  the  South 
Carolina  Railway  Company.  8o,  gentlemen, 
in  considering  this  matter,  you  will  consider 
it  just  as  you  would  any  other  case  which  is 
brought  before  you.  Give  full  weight  to  tbe 
testimony,  give  full  heed  to  the  law,  as  the 
court  shall  give  it  to  you,  and  then  find  your 
verdict. 

"Now,  Mr.  Foreman  and  gentlemen,  this 
action  is  brought  by  Rebecca  Smith,  plain- 
tiff, against  IJaniel  H.  Chamberlain,  as  re- 
ceiver of  the  South  Carolina  Railway  Com- 
pany, to  recover  damages  for  being,  as  she 
alleges,  forcibly  and  unlawfully  ejected  from 
the  fadies'  room  of  the  station  house  at  Gran- 
iteville  on  the  line  of  said  railway,  by  the 
agent  of  said  company,  where  she  had  gone 
to  purchase  a  ticket  for  the  purpose  of  be- 
coming a  passenger  on  the  trains  run  by  said 
company.  The  gist  of  her  action  is  shown  in 
the  fifth  paragraph  of  the  complaint,  which 
I  will  read  to  you :  'That,  while  the  plain- 
tiff Rebecca  Smith  was  in  the  passenger  room 
of  said  depot,  she  applied  to  one  Fisbburne, 
agent  of  said  defendant,  to  purchase  a  ticket 
from  Graniteville  to  Aiken,  but  that  he  re- 
fused to  sell  her  a  ticket,  and  ordered  the 
plaintiff  to  go  into  the  room  allotted  to  male 

Sassengers,  and  upon  plaintiff's  refusal  to 
o  so  the  said  agent  came  into  said  room,  and 
approached  the  plaintiff,  and  unlawfully,  in 
a  rude  and  violent  manner,  ordered  the  plain- 
tiff Rebecca  Smith  to  get  out  of  said  room, 
and,  upon  her  refusal  to  leave,  caught  hold 
of  her,  and  entered  into  a  tussle  with  said 
plaintiff,  and  finally,  in  a  rough,  unlawful 
and  violent  manner,  pulled  and  forced  the 
said  plaintiff  to  leave  said  room,  and  at  the 
same  time  inflicting  bruises  and  injuries 
upon  this  plaintiff  which  caused  her  pain 
and  suffering. '  Now,  the  ^ist  of  her  action 
is  contained  in  that  allegation  of  plaintiff's 
complaint.  The  defendant  denies  all  the 
material  allegations  of  the  complaint  respect- 
ing the  forcible  and  unlawful  ejectment  of 
the  plaintiff.  Thus,  Mr.  Foreman,  the  main 
issues  of  the  case  are  clearly  presented  ;  and 
I  hold  that  under  a  general  denial,  where  the 
plaintiff  alleges  that  she  was  unlawfully 
ejected,  the  defendant  may  give  in  evidence 
any  testimony  tending  to  show  that  such 
ejectment  was  not  unlawful,— even  a  known 
rule  of  regulation, — not  as  a  justification  of 
the  act,  but  as  responsive  to  the  Issue,  and  in 
rebuttal  of  the  allegation  of  unlawful  eject- 
ment. It  is  true  uiat  some  testimony  has 
been  brought  out  in  the  hearing  tending  to 
show  a  discrimination  against  the  plaintiff 
on  account  of  color,  she  being  a  colored 
woman.  This  testimony  was  admitted  with- 
out objection,  but  I  do  not  think  it  was  re- 
sponsive to  any  allegation  in  the  complaint, 
or  any  issue  raised  by  the  pleadings.  The 
plaintiff,  in  her  complaint,  does  not  com- 
plain that  she  was  discriminated  against  on 


See  also  32  L.  R.  A.  5G6;  41  L.  R.  A.  432. 
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account  of  color.  Her  cause  of  action,  as  set 
forth  in  her  complaint,  ^rows  out  of  the  al- 
leged  fftct  that  she  was  forcibly  and  unlaw- 
luHy  ejected  from  the  ladies'  waiting  room, 
where  she  had  gone  to  purchase  a  ticket  for 
the  purpose  of  becoming  a  passenger  on  the 
railway  of  said  company.  Now,  when  a 
railroad  company  holds  itself  out  to  the 
traveling  public  as  a  carrier  of  passengers, 
persons  desiring  to  travel  on  the  line  of  such 
railway  have  a  right  to  enter  the  ticket  office 
provided  by  such  company  for  the  purpose 
of  procuring  tickets,  and  to  occupy  the  wait 
ing  rooms  provided,  until  the  arrival  of  the 
trains.  But,  while  they  have  this  right,  they 
must,  while  there,  conduct  themselves  with 
decency  and  propriety.  They  cannot  because 
of  the  right  accorded  them  by  law,  use  the 
privilege  so  as  to  abuse  it.  They  cannot 
take  advantage  of  the  privilege  to  disturb 
and  annoy  others  who  go  there  with  like  pur- 
poses, and  under  like  privileges.  If,  while 
there,  one  should  become  boisterous,  abusive, 
or  indulge  in  profanity  or  open  obscenity,  or 
other  disreputable  conduct,  to  the  annoyance 
and  discomfort  of  others,  it  would  not  only 
be  right  and  proper  for  the  agent  to  eject  such 
person,  but  it  would  be  his  duty  to  do  so ; 
and  in  doing  so  he  would  be  justifiable,  un- 
der the  law,  provided  he  did  not  use  more 
force  than  was  necessary  for  the  purpose. 
Every  railroad  agent  in  this  state  is,  within 
certain  limits,  a  conservator  of  the  peace,  and 
is  clothed  with  authority  to  arrest  all  dis- 
turbers and  breakers  of  the  peace,  and  those 
who  are  there  violating  the  reasonable  rules 
and  regulations  established  for  protection, 
convenience,  and  safety  of  the  traveling  pub- 
lic, and  those  interfering  with  the  business 
of  the  agent. 

"  It  may  become  necessary,  in  view  of  the 
testimony  introduced  in  this  case,  that  I 
fihould  say  something  in  regard  to  discrimi- 
nation on  account  of  color.  Amon^  the  citi- 
zens of  South  Carolina,  we  have  two  distinct 
races.  Before  the  law,  they  are  equal.  The 
colored  race,  in  our  courts  of  justice,  stand 
on  the  same  plane  as  the  white  race.  Our 
laws  bear  equally  upon  all,  without  regard 
to  race,  color,  or  previous  condition.  Our 
social  conditions,  however,  are  very  differ- 
ent. Friends,  companions,  and  neighbors 
must  be  of  our  own  choice.  These  relations 
and  associations  the  law  does  not  undertake 
to  make  or  regulate  for  us.  If  we  do  not 
wish  to  associate  with  one  class  of  society, 
there  is  no  law  that  I  know  of  which  compels 
us  to  do  so.  Under  the  law,  however,  there 
can  be  no  discrimination.  There  cannot  be 
one  law  for  the  white  man,  and  another  for 
the  black  man.  All  laws  must  be  made  so 
as  to  bear  equally,  and  to  protect  and  punish 
alike  all  citizens  of  a  common  state  or  com- 
mon community.  But,  while  this  is  so,  we 
have  the  question  presented,  Is  it  discrimi- 
nating against  the  colored  race  to  provide  a 
waiting  room  at  a  railway  station  for  the 
whites,  and  another  for  the  blacks,  and  to  re- 
quire each  to  purchase  their  tickets  at  a  place 
provided  for  that  purpose.  If  both  rooms  are 
of  equal  comfort,  and  equal  accommodations 
■are  provided?  My  view  of  the  law  is  that 
this  would  not  be  an  act  of  discrimination. 
10  L.  R.  A. 


Both  races  would,  under  these  circumstances, 
be  treated  exactly  alike,  though  it  might  be 
in  different  rooms.  The  same  regulations  or 
rules  would  bear  equally  upon  both.  The 
same  comforts  would  be  enjoyed  by  both,  and 
the  same  accommodations  would  be  extended 
to  both.  While  I  give  you  this  as  the  law, 
yet  it  is  for  you  to  say,  from  the  evidence  in 
the  case,  whether  or  not  the  accommodations 
provided  by  the  South  Carolina  Railway 
Company  at  the  Graniteville  station,  for  the 
whites  and  blacks,  on  the  occasion  when  the. 
plaintiff  claims  to  have  been  forcibly  and 
unlawfully  ejected  from  the  waiting  room, 
were  substantially  equal.  If  the  preponder- 
ance of  the  evidence  satisfies  you  that  the  ac- 
commodations provided  were  not  substan- 
tially equal,  then  I  charge  you  that  a  refusal 
to  sell  the  plaintiff  a  ticket  in  that  room  by 
the  agent,  on  account  of  her  color  alone, 
would  be  an  act  of  discrimination,  but,  iif 
otherwise,  it  would  not  be.  I  submit  this 
question  of  fact  to  you.  You  must  solve  it 
by  the  preponderance  of  the  evidence.  I  can 
do  no  more  than  give  you  the  law  as  I  under- 
stand it.  I  do  not  think,  gentlemen,  that  in 
making  provision  at  the  railroad  depot  for 
the  accommodation  of  the  traveling  public, 
where  two  rooms  are  provided, — one  for  the 
colored  and  one  for  the  whites,  (I  am  not 
speaking  of  this  case  now,  but  generally,  and 
I  say  that  where  the  accommodations  are  sub- 
stantial ly  equal,  and  require  persons  of  these 
different  classes  to  go  into  these  respective 
rooms  to  purchase  their  tickets,)  it  would 
be  an  act  of  discrimination,  but  I  do  not 
think  that  exact  equality,  in  every  respect, 
would  be  required,  but  only  a  substantial 
equality  in  this  accommodation.  Now,  one 
room  might  have  upon  it  a  knob  lock  and 
the  other  a  padlock ;  and  to  come  down  to 
exact  equality,  I  don*t  think  it  would  be 
reasonable,  and  the  law  don't  intend  it.  The 
accommodations,  however,  must  be  substan- 
tially equal.  And  I  further  charge  you, 
gentlemen,  that  a  regulation  of  that  kind, 
m  case  you  should  come,  in  this  case,  to  the 
conclusion  that  there  was  such  a  regulation 
existing  at  that  place, — I  don*t  think  that  a 
regulation  of  that  kind  would  be  unreason- 
able. I  can  see  very  good  reasons  why  it 
would  be  otherwise. 

**The  next  question  to  which  I  would  call 
your  attention  is  as  to  the  authority  of  the 
agent  to  make  reasonable  regulation,  in  case 
you  come  to  the  conclusion,  from  the  evi- 
dence, that  such  regulation  was  made  and 
enforced  by  him.  The  agent  of  a  railway 
company  has  the  authority  to  make  such  rea- 
sonable regulation  as  may  be  necessary  for 
the  dispatch  of  his  business,  the  comfort, 
order,  convenience,  and  safety  of  the  travel- 
ing public  at  his  station,  ana  general  police 
of  the  place,  so  far  as  the  same  is  necessary 
to  prevent  annoyance  to,  and  unlawful  inter- 
ference with,  those  who  go  there  for  lawful 
purposes.  This  much,  at  least,  is  not  only 
expected,  but  required,  of  him.  But  here, 
again,  you  must  determine  whether  or  not 
such  regulation  was  made,  and,  if  made  by 
the  agent,  whether,  under  all  the  circum- 
stances, it  was  a  reasonable  regulation  at  that 
station ;  for  what  might  be  a  reasonable  regu- 
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lation  under  certain  circamstanccs  might  be 
yerv  unreasonable  under  other  circumstances, 
and  what  might  be  reasonable  at  one  time  and 
place  might  not  be  reasonable  at  another  time 
and  place.  Such  regulation,  ordinarily,  I 
would  say,  would  be  a  reasonable  regulation. 
A  railway  company  necessarily  acts  through 
its  agents,  and  is  liable  for  all  their  acts, 
within  the  rangC/Of  its  charter  powers.  It  is 
even  liable  for  the  willful  torts  of  its  agents, 
committed  within  the  general  scope  of  their 
employment,  and  it  makes  no  difference  that 
the  act  was  without  the  knowledge  of  the 
master,  or  even  in  disobedience  of  his  orders. 
ISo,  if  the  company's  agent  on  this  occasion 
willfully,  and  without  excuse,  refused  to  sell 
the  plaintiff  a  ticket,  and  wrongfully  and 
forcibly  ejected  her  from  the  waiting  room, 
at  the  Graniteville  station,  the  company 
would  be  liable,  not  only  for  the  actual 
damage  which  sbe  suffered,  if  the  testimony 
satisfies  you  that  she  suffered  actual  damage, 
but  also  for  exemplary  damages.  Exemplary 
or  punitive  damages,  as  they  are  sometimes 
called,  'are  damages  which  the  jury  are  au- 
thorized to  give,  over  and  above  the  money 
value  they  put  on  the  plaintiff's  injury  by 
reason  of  some  misconduct  on  the  part  of  the 
defendant,  and  which  the  jurv  is  authorized 
to  give,  so  as  to  teach  the  defendants  to  be- 
have better  in  the  future.'  This  class  of 
damages  is  not  only  for  the  protection  of 
plaintiff,  but  also  of  the  public.  The  prin- 
ciple is  well  established  that,  where  an  agent 
is  employed  to  do  the  work  of  the  master,  he 
is  the  representative  of  the  master,  and  any 
wrong,  oppression,  or  misconduct  on  his  part 
in  the  performance  of  the  duty  of  the  master, 
thus  delegated  to  him,  must  be  regarded  as 
that  of  the  master,  (and  in  one  case  our  su- 
preme court  affirmed  a  judgment  of  the  cir- 
cuit court,  where  the  circuit  judge  in  his 
charge  said  that  although  there  may  have 
been  no  willful  design  on  the  part  of  the  cor- 
poration, or  any  of  its  agents,  to  injure  the 
plaintiff,  nevertheless  the  jury  might  find 
exemplary  damages.) 

**  Now.  gentlemen,  I  have  been  requested  by 
the  counsel  for  the  plaintiff  in  tins  case  to 
charge  you  the  following  requests:  'First. 
That  the  rule  of  the  agent  Fishburne  cannot 
bind  the  public,  unless  the  jury  believes  from 
the  evidence  that  the  same  was  made  by,  or 
sanctioned  by,  the  railroad  company  or  the 
receiver,  as  a  rule  of  the  corporation  or  its 
receiver. '  I  cannot  so  char^  you.  'Second. 
That  there  is  no  evidence  in  this  case  that 
said  rule  alleged  to  have  been  made  by  the 
agent  Fishburne  was  made  by,  or  sanctioned 
by,  the  railroad  company  or  its  receiver.* 
I  refuse  to  charge  :^ou  that,  because  it  would 
be  inconsistent  with  what  I  have  already 
charged  you.  'Third.  That,  if  tlie  Jury  be- 
lieve from  the  evidence  that  the  receiver  of 
the  railway  company  had  not  established  a 
rule  respecting  its  white  and  colored  pas- 
sengers, that  then  the  plaintiff  had  a  right 
to  enter  the  room  assigned  to  female  passen- 
■  gers,  for  the  purpose  of  buying  a  ticket,  and 
while  in  that  room  for  that  purpose,  it  was 
unlawful  to  expel  her  on  account  of  her 
color. '  Aj9  a  general  proposition,  gentlemen, 
that  is  good  law,  in  case  you  come  to  the 
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conclusion  that  such  a  regulation  had  been 
established.  If  such  a  regulation  was  estab- 
lished, and  you  oome  to  that  conclusion  from 
the  testimony,  I  would  say  that  it  does  not 
apply ;  but  in  case  you  come  to  the  conclu- 
sion, from  the  testimony,  that  there  was  no 
such  rule,  why,  of  course,  she  was  lawfully 
in  there.  'Fourth.  That  the  plaintiff  had 
the  legal  ri^ht  to  enter  the  room  at  the  depot 
assigned  to  female  passengers  for  the  purpose 
of  purchasing  a  ticKet,  and  awaiting  the  ar- 
rival of  the  train  on  which  she  expected  to 
take  passage,  and  if,  while  in  said  room  for 
said  purpose,  she  conducted  herself  in  an  or- 
derly manner,  the  defendant  could  not  law- 
fully expel  her ;  and  if  the  jury  find  that  the 
plaintiff  entered  said  room  for  said  purpose, 
and  while  in  there  her  conduct  was  orderly, 
and  if  she  was  expelled  therefrom,  such  ex- 
pulsion was  unlawful,  for  which  the  defend- 
ant is  1  iable. '  I  charge  you  that  is  good  law, 
in  case  you  find  that  the  room  had  been  as- 
signed for  female  passengers ;  that  you  must 
decide  for  yourselves,  from  the  evidence, 
whether  or  not  there  was  any  particular  room 
assigned  for  the  females  to  purchase  their 
tickets,  and  she  was  in  that  particular  room. 
And  if  the  jury  find  that  she  entered  such 
room  for  such  purpose,  and  while  in  there, 
to  buy  a  ticket,  was  orderly,  and  she  was  ex- 
pelled therefrom,  I  should  say  she  was  un- 
lawfully expelled  therefrom.  Such  expul- 
sion was  unlawful,  for  which  the  defendant 
is  liable.  Well,  that  would  depend  alto- 
gether, it  seems  to  me,  upon  the  conclusion 
which  you  might  come  to,  in  regard  to 
whether  a  room  had  been  assigned  for  partic- 
ular persons  of  this  class  to  purchase  their 
tickets  at  that  place,  or  whether  females  of 
all  classes  were  allowed  to  eo  into  one  room, 
and  there  purchase  their  tickets.     If  a  room 


had  been  assigned  to  females  of  all  cla 
to  purchase  their  tickets,  and  she  was  in  that 
room  lawfully,  and  conducting  herself  prop- 
erly, why,  the  agent  would  have  had  no  right 
to  force  her  out,  and  eject  her,  if  she  was 
conducting  herself  properly  while  there. 
'Fifth.  The  defendant  is  responsible  for  all 
acts  of  his  agent,  done  in  the  course  of  hi» 
employment,  and  it  makes  no  difference  that 
the  agent  acted  against  the  rules  of  the  de- 
fendant company.  Sixth.  If  the  jury  should 
find  that  the  conduct  of  the  agent  was  rude, 
insulting,  and  oppressive  towards  the  plain- 
tiff, then  the  jury  may  give  such  damage* 
as  would  compensate  plaintiff  for  her  injured 
feelings,  and  the  indignities  placed  upoa 
her,  and  also  exemplary  "damages,  —such  rea- 
sonable amount  as  would  punish  the  de- 
fendant for  the  wrong  done.'  As  general 
propositions  of  law,  I  think  that  these  are 
correct.  'Seventh.  If  the  iury  should  find 
that  the  plaintiff  was  expelled  from  the  de- 
pot, and  that  such  expulsion  was  unlawful, 
and  the  agent's  conduct  was  oppressive,  ma- 
licious, and  recklessly  disregard ful  of  the 
plaintiff,  or  insulting,  or  unnecessarily  rude 
and  violent,  the  iury  may  go  beyond  the  act- 
ual apiount  of  oamages  done  the  plaintiff, 
and  give  such  amount  as  they  think  she  ought 
to  have,  not  only  to  compensate  her,  but  ta 
punish  the  defendant  for  such  conduct.'  I 
have,  in  effect,  charged  you  that  already. 
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It  is  admitted  by  the  other  Bide  as  good  law. 
**The  defendant  also  requests  that  I  should 
charge :  'First.  That  if  the  Jury  find  from 
the  evidence  that  Fishburae,  as  a^^nt  of  the 
defendant,  was  in  entire  charge  of  the  depot 
at  Graniteville,  then,  as  such  atrent,  he  had 
the  right  to  establish  all  reasonable  rules  and 
regulations  for  the  goyemment  of  the  depot 
and  its  surroundings.'  I  have  in  effect, 
charged  you  that.  '  Second.  That  if  the  jury 
finds  from  the  evidence  that  said  agent  estab- 
lished a  rule  or  regulation  by  which  a  cer- 
tain window  was  set  apart,  from  which  white 
people  were  to  obtain  tickets,  and  another 
from  which  colored  people  were  to  obtain 
tickets,  and  a  certain  room  was  set  aside  for 
white  people,  and  another  for  colored  people ; 
and  if  they  further  find  that  equal  accommo- 
dations were  given  to  one  class  as  to  the 
other,  and  that  in  the  reasonable  enforcement 
of  said  rule  the  said  afrent  ejected  the  plain- 
tiff from  the  depot,  using,  in  so  doing,  no 
more  force  than  was  necessary,  then  the  ver- 
dict must  be  for  the  defendant.'  I  will 
charge  you  that,  modified  to  this  effect,  gen- 
tlemen: That,  if  the  plaintiff  hero  had 
knowledge  of  the  fact  that  such  was  the  rule, 
then  that  would  be  a  good  proposition  of 
law,  as  I  understand  the  law ;  but  if  she  had 
no  knowledge  of  the  rule,  and  went  into  that 
place  believing  that  that  was  the  place  up  to 
that  time,  of  course,  there  would  have  been 
no  violation  of  the  law  ;  and  it  is  for  you  to 
say,  from  the  evidence  which  you  have  heard, 
whether  or  not  she  had  knowledge  of  the  rule. 
'Third.  That,  according  to  the  statute  law  of 
this  state  station  or  depot  agents  of  railroad 
companies  are  made  conservators  of  the  peace 
in  and  about  their  respective  places  of  busi- 
ness, and  if  the  jury  find,  in  this  case,  that 
Fishburne  was  such  agent,  then  he  was  such 
conservator  of  the  peace  at  such  place,  and 
had  the  right,  using  no  more  force  than  was 
necessary,  to  eject  the  plaintiff  from  the  de- 
pot, if  the  jury  find  that  she  refused  to  leave 
after  request,  and  was  guilty  of  conduct 
which  tended  to  disturb  the  peace  and  quiet 
of  other  parties  rightfully  in  the  depot,  or  to 
interfere  with  the  business  of  the  agent. '  I 
have  already  charged  you,  in  effect,  that  re- 
quest, and  you  have  heard  the  statute  law  I 
intended  to  read  to  you  in  regard  to  the 
agents  at  depots  alone  the  lines  of  the  rail- 
ways in  this  state.  It  has  been  read  to  you, 
and  that  they  are  conservators  of  the  peace, 
and  what  authority  they  bave  at  their  re- 
spective depots.  There  is  also  a  statute  in 
regard  to  waiting  rooms  at  their  respective 
stations  read  to  you.  The  act,  as  I  under- 
stand it,  requires  that  the  company  shall 
provide  at  the  station  two  rooms,  but  there 
is  no  direction  by  statute,  as  I  understand  it, 
how  those  rooms  shall  be  used.  They  are  to 
be  provided  with  comfortable  seats  for  the 
accommodation  of  those  who  ^o  there  to  take 
the  trains,  and  are  to  be  substantially  equal, 
and,  as  I  have  already  charged  you,  that  if 
such  a  regulation  was  made  at  the  depot,  re- 
quiring one  class  of  persons,  either  male  or 
female,  or  one  class  of  citizens,  either  white 
or  colored,  to  purchase  their  tickets  in  those 
respective  rooms,  why,  it  would  be  no  act 
of  discrimination. 
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"Now,  gentlemen,  you  are  to  take  this, 
case,  and  consider  the  teBlimony,  and  I  urge 
upon  you,  notwithstanding  the  lateness  of 
the  hour,  that  you  will  give  due  considera- 
tion to  all  of  the  testimony  which  you  have 
heard,  and  apply  it  to  the  law  as  I  have 
given  it  to  you.  I  trust  that  I  have  made 
myself  plain  in  endeavoring  to  read  tbes^e 
requests.  I  may  have  got  the  matter  a  little 
mixed,  but  I  think  you  can  understand  what 
is  the  law  of  this  case,  from  what  I  have  al- 
ready said.  It  is  an  important  case,  as  I 
stated  at  the  outset,  and  deserves  due  consid- 
eration on  your  part.  If  you  are  satisfied 
from  the  testimony,  gentlemen,  under  the 
law  as  I  have  given  it  to  you,  that  the  plain- 
tiff is  entitled  to  a  verdict  in  this  case,  why, 
you  can  find  any  amount  of  damages,  from, 
one  cent  up  to  fifteen  hundred  dollars,-^ 

1  believe  is  the  amount  contained  in  the  com- 
plaint. You  cannot  go,  however,  beyond- 
what  is  contained  in  the  complaint.  If, 
however,  you  come  to  the  conclusion,  from 
the  evidence  which  you  have  heard,  tliat  tbis- 
party  has  failed  to  sustain  the  allepcntions  of 
her  complaint, — and  that  is  the  foundation 
and  cause  of  her  action, — and  that  she  was- 
not  unlawfully  and  forcible  ejected  from  that 
railroad  station,  why.  then  your  verdict 
would  have  to  be  for  the  defendant." 

"3Ir.  Croft:  I  would  like  for  you  to- 
charge:  'If  smoking  and  chewing  were  aU 
lowed  in  one  room,  and  not  in  the  other,  it 
would  not  be  equal. '  The  Court :  I  would 
not  say  there  would  be  equal  accommodation, 
for  both  if  smoking  and  chewing  or  cursing 
were  allowed  in  one  room  and  not  in  the 
other.  Mr.  Henderson:  During  the  time 
this  was  going  on.  The  Court :  Yes,  during 
the  time  that  she  was  there ;  and  you  are  to 
decide  whether  any  chewing  or  smoking  or 
cursing  was  ffoing  on  in  that  room  at  that. 
time." 

yfestri.  Croft  A  ChafeOf  for  plaintiff: 

Voorhies'  Code,  §  149,  note  c,  reads  as  fol- 
lows:  "Under  a  general  denial  no  defeuAe 
which  confesses  and  avoids  the  cause  of  action 
can  be  given  in  evideuce." 

McKyring  v.  BuU,  16  N.  Y.  297;  Pier  v. 
Finch,  29  Barb.  170. 

The  law  is  furthi  r  laid  down  as  follows  in^ 

2  EMee's  Pleadings.  §§  8,  173: 

Under  the  Code  sjstem  of  practice  a  general 
denial  is  equivalent  to  the  general  issue.  But 
special  matters  of  defenfie  as  excuse  or  justifi- 
cation of  an  alleged  trespass,  a  public  or  pri- 
vate right  of  way  or  any  interest  in  land  short 
of  property,  or  right  of  possession  must  still  be 
pleaded  and  are  not  available  under  a  general 
denial.  Under  tbe  general  denial  evidence  of 
a  distinct  afiftrmative  defense  is  not  admissible. 

Bee  Lyles  v.  BM^s,  8  8.  C.  N.  S.  263;  Pom. 
Rem.  &  Rem.  Rights,  g  660;  Berry  v.  HoL- 
man,  27  8.  C.  621. 

It  is  impossible  for  a  rule  to  bind  the  publio 
which  is  formed  in  the  mind  of  an  agent  of  a. 
railway  company  and  is  never  so  posted  or 
promulgated  in  a  way  which  may  be  knowa 
to  the  public. 

It  is  both  the  right  and  the  duty  of  tbe  car- 
rier to  make  regulations  for  the  safe  conduct 
of  its  business,  but  those  regulations  must  be? 
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reasonable  !d  themselves  and  must  be  bo  pub- 
lished that  all  persons  who  are  to  be  affected 
thereby  may  have  an  opportunity  of  learning 
the  existence  and  effect  of  such  regulations. 
It  is  for  the  jury  to  determine  whether  or  not 
any  particular  regulation  is  reasonable. 

2  Am.  &  Eng.  Encyclop.  Law,  p.  759;  Fay 
V.  Minneapolis  d  St  L,  R,  Go,  30  Minn.  231, 
11  Am.  &  En^.  R.  R.  Cas.  193;  Burlington  d 
M.  River  R,  Co.  v.  Rose,ll  Neb.  177,  1  Am.  & 
Eng.  R.  R.  Cas.  254. 

Mr.  J.  R.  Cloy  also  for  appellants. 

Messrs.  Henderson  Bros.*  tor  respondent: 

By  section  1516  of  the  General  Statutes, 
••station  or  depot  agents  are  hereby  declared 
conservators  of  the  peace  and  they,  and  each 
of  them,  shall  have  the  same  power  to  make 
arrests  that  constables  now  have." 

This  is  surely  a  recognition  of  the  fact  that 
depot  agents,  as  such,  have  some  inherent 
power. 

A  railway  corporation  hasauthoritv  to  make 
and  carry  into  effect  reasonable  regulations  for 
the  conduct  of  all  persons  using  Uie  railway  or 
resorting  to  its  depots  without  presenting  such 
regulations  by  formal  by-laws,  and  the  super- 
intendent of  a  railway  station,  appointed  by 
the  corporation,  has  the  same  authority  by 
delegation. 

1  Redfield,  Railways,  6th  ed.  p.  161,  §  2. 

When  an  agent  of  the  railway  in  and  about 
the  station,  whether  he  is  obeying  the  rules  of 
the  company  or  not,  does  an  act,  they  are  held 
responsible  for  his  acts. 

Reddinff's  Case,  3  S.  C.  N.  S.  1;  Com.  v. 
Potcer,  7  Met.  596, 41  Am.  Dec.  465. 

A  rule  providing  for  the  separation  of  white 
and  colored  passengers  by  seating  them  in  dif- 
ferent cars  or  in  different  parts  of  the  same 
t»r,  is,  in  the  absence  of  any  statute  to  the 
contrary,  undoubtedly  reasonable,  if  it  is  for 
the  accommodation  of  the  passengers  generally, 
and  if  owing  to  the  repugnance  between  the 
race  a  promiscuous  seating  of  persons  belong- 
ing to  each  is  likely  to  provoke  tumult  or  dis- 
order, provided  that  (he  accommodations  of- 
fered to  each  are  substantially  equal. 

B^noer  Case,  supra;  Heard  v.  Georgia  R,  Co. 
1  Inters.  Com.  Rep.  719,  1  Inters  C.  0.  Rep. 
428. 

McGowan,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiffs  are  husband  and  wife,  and 
they  broueht  this  action  for  damages  to  the 
plaintiff  Rebecca  Smith  for  having  been,  as 
alleged,  wrongfully  ejected  from  ihe  "  wait- 
ing room**  of  the  South  Carolina  Railway 
at  Graniteville,  8.  C.  The  following  is  a 
-condensed  statement  of  the  allegations  of 
the  plaintiffs:    On  September  13,  1890,  the 

Slaintiff  Rebecca,  being  at  Graniteville,  and 
esiring  to  take  passage  on  a  passenger  train 
for  Aiken,  S.  C,  went  into  the  passenger 
room  at  the  Graniteville  depot,  commonly 
t)ccupied  by  lady  passengers,  while  waiting 
the  arrival  of  trains  over  said  railway,  for 
the  purpose  of  purchasing  a  ticket  to  Aiken. 
That  she  approached  the  window  in  said 
room  where  tickets  were  sold,  and  asked  the 
agent,  Fishburne,  for  a  ticket  to  the  desired 
-destination.  That  the  said  agent  refused  to 
'Bell  her  a  ticket,  and  ordered  her  out  of  the 
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room,  into  one  commonly  occupied  by  male 
passengers.  Said  plaintiff  refused  to  go  in- 
to said  room,  and  upon  her  refusal  so  to  do 
the  said  agent,  Fishburne,  proceeded,  in  a 
rough  and  violent  manner,  to  eject  her  from 
said  waiting  room,  etc.  The  defendant  an- 
swered, admitted  that  he  is  receiver  of  the 
South  Carolina  Railway  Company,  appointed 
by  the  circuit  court  of  the  United  States,  and 
denies  each  and  every  other  allegation  of  the 
complaint.  (2)  For  a  second  defense,  that 
the  court  has  no  jurisdiction  to  try  tliis  ac- 
tion, the  defendant  being  a  receiver  appointed 
by  the  United  States  circuit  court,  and  this 
action  ought  to  have  been  brought  therein, 
and  ought  to  be  transferred  thereto.  (8)  For 
a  third  defense,  that  the  court  of  common 
pleas  for  Aiken  county  has  no  jurisdiction 
to  try  this  action,  because  said  county  is  not 
the  residence  of  the  defendant,  who  resides 
in  the  county  of  Charleston,  etc.  The  cause 
came  on  for  trial  before  his  honor,  Judge 
Izlar,  and  a  jury.  Both  sides  made  requests 
to  charge,  some  of  which  were  charged,  some 
were  refused,  and  others  were  modihed.  But 
it  will  not  be  necessary  to  notice  any  of  them 
except  those  to  which  objection  is  made  in 
the  exceptions  of  the  plaintiffs.  The  whole 
charge  of  the  judge  ought  to  appear  in  the 
report  of  the  case. 

The  jury,  under  the  judge's  charge,  found 
for  the  defendant,  and  the  plaintiffs  appeal 
on  these  grounds :  **  (1)  That  his  honor  erred 
in  permitting  the  witness  Fishburne  to  tes- 
tify as  to  there  being  a  rule  which  assigned 
separate  rooms  to  the  white  and  colored  per- 
sons at  the  Graniteville  depot;  such  evi- 
dence, not  being  responsive  to  the  issue  con- 
tained in  the  pleadings,  and  being  in  the 
nature  of  a  defense  of  '  confession  and  avoid- 
ance,'  could  not  properly  be  considered  by 
the  jury,  under  the  pleadings.  (2)  Because 
a  rule  separating  white  and  colored  persons 
in  different  rooms  at  the  depot  could  not  be 
made  by  the  station  agent  at  the  depot  un- 
less it  was  also  shown  that  such  rule  was 
adopted  by  the  defendant,  and  his  honor  erred 
in  ruling  that  such  a  rule  could  be  proved 
simply  by  showing  that  the  depot  agent  at 
Graniteville  had  established  the  same.  (3) 
Because  his  honor,  the  presiding  judge,  erred 
in  charging  the  jury  'that  under  a  general 
denial,  when  the  plaintiff  alleges  that  she 
was  unlawfully  ejected,  the  defendant  may 
give  in  evidence  any  testimony  tending  to 
show  that  such  ejectment  was  not  unlawful  ;* 
for  it  is  submitted  that,  if  the  defendant  re- 
lies upon  a  rule  of  the  defendant  company  to 
justify  the  conduct  of  its  agents,  such  rule 
should  be  pleaded.  (4)  Because  it  was  error 
to  charge  the  jury  that  the  depot  agent  had 
the  right  to  make  the  rules  governing  his 
station :  for  it  is  submitted  that  such  rules, 
to  affect  the  public,  must  be  something  more 
than  a  rule  of  the  agent.  It  must  be  shown 
that  it  was  a  rule  promulgated,  or  at  least 
ratified,  by  the  deifendant.  (5)  Because  a 
regulation  adopted  by  a  railroad  agent,  in 
his  own  mind,  without  showing  for  what 
time  it  is  to  apply,  or  that  it  is  to  be  regu 
larly  enforced  at 'all,  and  without  any  evi- 
dence  of  its  being  posted,  or  public  notice 
of  the  same  being  given,  is  an  unreasonable 
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rule;  and  his  honor,  the  presiding  judge, 
-erred  in  not  so  charging,  and  he  also  erred 
in  charging  that  such  regulation  would  be 
reasonable.  (6)  Because  his  honor,  the  pre- 
siding judge,  erred  in  refusing  to  charge  the 
plaintiffs'  1st,  2d,  and  8d  requests  to  charge. 
(7)  Because  he  erred  in  charging  tbe  defend- 
hint's  1st  request,  and  the  2d  request  as  mod- 
ified. (8)  liecause  his  honor  erred  in  charg- 
ing the  defendant.'s  8d  request;  for,  under 
the  evidence  of  this  case,  the  plaintiff  had 
a  lawful  right  in  the  waiting  room,  for  the 
purpose  of  "purchasing  a  ticket,  and,  while 
in  there  for  that  purpose,  she  had  the  right 
to  disregard  the  agent's  request  to  leave  the 
room.  (9)  A  room,  to  be  equal  in  accom- 
modations with  another,  in  which  chewing 
and  smokine  are  not  allowed,  must  be  ex- 
empt, by  rule,  from  chewing  and  smoking 
in  It.  It  is  not  enough  that  it  so  happened 
that  neither  is  being  done  while  tbe  pas- 
senger is  in  the  room,  to  declare,  for  that 
reason,  that  the  rooms  are  equal  in  accom- 
modation. The  true  test  is,  Are  the  regula- 
tions for  the  convenience,  conduct,  and  order 
the  same,  or  different,  for  the  two  rooms? 
And,  if  the  regulations  are  different,  then 
the  rooms  cannot  be  said  to  be  equal  in  ac- 
commodation, and  his  honor  erred  in  not  so 
charging.  He  also  erred  in  charging  the 
jury  that  they  might  judge  of  the  equality 
of  the  accommodations  of  the  rooms  from  the 
fact  whether  or  not  smoking  or  chewing  were 
^oing  on  in  the  room  at  the  time  plaintiff 
was  ordered  into  said  room, "  etc. 

Exceptions  1  and  8  raise  a  question  of  evi- 
dence,— whether,  under  the  state  of  the  plead- 
ings, proof  was  admissible  that  there  was  a 
rule  of  procedure  in  the  depot  at  Graniteville 
AS  to  the  place  where  tickets  were  sold  to 
different  persons.  As  we  understand  it,  the 
point  is  that  testimony  to  prove  the  existence 
of  such  a  rule  was  inadmissible  under  the 
"general  denial,"  being,  as  alleged,  in  the 
nature  of  a  defense  of  confession  and  avoid- 
ance, which  must  be  pleaded  specially.  Our 
Oode  of  Procedure  does  not  recognize* special 
pleas.  It  allows  only  one  form  of  action, 
and  special  pleas  are  not  admitted.  But,  if 
it  were  otherwise,  I  do  not  think  that  this 
is  a  case  for  such  a  plea.  The  action  is  not 
against  Fishbume, — the  party,  who,  as  al- 
leged, committed  the  wrong  complained  of, — 
but  against  D.  H.  Chamberlain,  as  receiver 
of  the  South  Carolina  Railway :  the  purpose 
being  to  make  him,  or  the  company  he  /Cp- 
resents,  liable  civiliter  in  damages  for  the 
act  of  the  depot  agent  at  Graniteville.  I  can- 
not see  why  Mr.  Chamberlain,  in  a  civil 
proceeding,  should  be  required  to  file  "a 
confession^  of  an  act  he  never  committed. 
Under  the  Code,  the  general  denial  put  in 
issue  every  fact  alleged  in  the  complaint, 
imd  the  plaintiffs  here  alleged  that  Mr.  Fish- 
bume was  the  depot  agent  of  the  company 
at  Graniteville;  that  the  plaintiff  Rebecca 
applied  to  him  to  sell  her  a  ticket,  but  he 
refused,  and  ordered  her  to  go  into  the  room 
allotted  to  "male  passengers,"  and  upon  her 
refusal  to  do  so  the  agent  came  into  the  room, 
and  approached  the  said  Rebecca,  and  unlaw- 
fully, in  a  rude  and  violent  manner,  ordered 
her  to  get  out  of  said  room,  and,  upon  her 
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refusal  to  leave,  caught  hold  of  her,  and  in 
a  rough  and  unlawful  manner  forced  the  said 
plaintiff  to  leave  the  room,  etc.  The  denial 
of  the  defendant  put  the  allegations  in  issue, 
and  he  offered  evidence  tending  to  show  that 
the  agent,  Fishbume,  did  not  use  force ;  that 
the  room  she  was  in  was  not  "the  ladies' 
room,"  but  one  for  the  use  of  the  "  whites ;*• 
and  that  the  other  room  referred  to  was  not 
for  "males,"  but  for  "blacks"  of  both  sexes; 
and  that  there  was  a  regulation  so  designat- 
ing the  rooms,  of  which  she  was  informed. 
We  concur  with  the  circuit  judge  that  this 
was  fairly  in  response  to  the  issue  and  testi- 
mony of  the  plaintiff,  and  in  rebuttal  of  the 
allegation  of  unlawful  ejectment. 

Exceptions  2,  4,  5,  6,  7,  and  8,  including 
the  refused  requests  to  charge,  may  all  be 
considered  together,  as,  in  different  forms, 
they  are  all  upon  the  same  general  subject, 
and  make  the  point  that  it  was  error  to  charge 
that  a  depot  agent  in  charge  of  the  houses, 
offices,  and  grounds  connected  with  tbe  depot 
has  the  power,  as  incident  to  his  position, 
without  the  express  authority  or  ratification 
of  his  company,  to  make  a  regulation  requir- 
ing white  and  colored  persons  to  purchase 
their  tickets  in  different  rooms,  without  post- 
ing it,  or  giving  previous  formal  notice. 
The  judge  did  substantially  so  charge,  but 
he  left  it  to  the  jury  to  decide  whether  Fish- 
bume, the  agent,  was  in  unrestricted  control 
of  the  depot,  whether  he  established  such  a 
regulation  as  to  his  manner  of  doing  busi- 
neis,  whether  he  informed  the  plaintiff  of  the 
existence  of  such  a  regulation,  and  whether 
equal  accommodations  were  provided  in  both 
rooms.  The  statute  law  of  the  state  does  not 
undertake  to  fix  the  conduct  of  business  at 
railroad  depots,  but,  after  announcing  certain 
general  principles,  leaves  the  details  to  the 
officers  of  the  company,  as  long  as  they  make 
reasonable  regulations.  Section  1494  of  the 
General  Statutes  declares  that  "railroads 
shall  erect  and  keep  at  every  office  where 
tickets  are  sold  two  ^ood  rooms  or  apart- 
ments, of  reasonable  size,  for  the  amount  of 
travel  at  such  office,  which  shall  be  provided 
with  comfortable  seats  for  the  accommodation 
of  passengers, "  etc.  Section  1502,  Gen.  Stat. , 
provides  "that  every  railroad  company  shall 
provide  reasonable  accommodations  for  the 
convenience  and  safety  of  passengers ;"  and, 
by  section  1516,  "  station  or  depot  agents  are 
hereby  declared  conservators  of  the  peace,  and 
they,  and  each  of  them,  shall  have  the  same 
power  to  make  arrests  that  a  constable  now 
has,"  etc.  We  think  the  authorities  cited 
show  conclusively  that  it  is  settled  that  depot 
agents  have  the  power,  as  incident  to  the  of- 
fice, to  make  reasonable  regulations  as  to  the 
conduct  of  business  at  their  depots,  respect- 
ively, unless  restricted,  limited,  or  con- 
trolled in  that  respect.  See  1  Redfield.  Rail- 
ways, 5th  ed.  §  2  ;  Com  v.  Power,  7  Met  596, 
41  Am.  Dec.  465.  This  last  case  is  so  pre- 
cisely in  point,  and  so  full,  that  we  ask  in- 
dulgence lor  givinc  a  larger  extract  from  the 
Judgment  of  GhieJ  Justice  Shaw  than  is  usual, 
le  said :  "The  court  are  of  opinion  that  the 
railroad  corporation,  both  as  the  owners  and 
proprietors  of  the  houses  and  buildings  con- 
nected wit^  the  railroads,  and  as  carriers  of 
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passeneera,  have  authority  to  make  reasonable 
and  suitable  regulations  in  regard  to  passen- 
ffers  intending  to  pass  and  repass  on  the  road 
in  the  passenger  cars,  and  in  regard  to  all 
other  persons  making  use  of  such  houses  and 
buildings.  This  authority  is  incident  to 
such  ownership  of  the  real  estate,  and  to 
their  employment  as  passenger  carriers ;  and 
all  such  regulations  will  be  deemed  reason- 
able which  are  suitable  to  enable  them  to 
perform  the  duties  they  undertake,  and  to  se- 
cure their  own  Just  rights  in  such  employ- 
ment, and  also  such  as  are  necessary  and 
proper  to  insure  the  safety  and  promote  the 
comfort  of  passengers.  .  .  .  We  are  also 
of  opinion  Uiat  the  power  which  the  company 
thus  have  to  regulate  their  several  depots, 
they  may  delegate  to  suitable  officers.  In- 
deed, it  IS  the  only  mode  in  which  a  corpora- 
tion can  exercise  their  powers.  And  when 
they  have  appointed  a  superintendent,  with 
authority,  by  himself  ana  his  assistants,  to 
have  charffe  of  the  depot,  and  manage  its  con- 
cerns, it  18  incident  to  this  authority  to  ex- 
clude or  direct  the  exclusion  of  persons  who 
persist  in  violating  the  reasonable  regula- 
tions prescribed,  and  thereby  interrupt  the 
officers  and  servants  of  the  company  in  the 
discharge  of  their  respective  duties.  .  .  . 
That  this  power  and  authority  of  the  corpora- 
tion extended  to  the  reasonable  regulation  of 
the  conduct  of  all  persons  using  the  railroad, 
or  havinii:  occasion  to  resort  to  the  depots  for 
any  purpose.  That  this  power  was  properly 
to  be  exercised  by  a  superintendent  adapting 
his  rules  and  reiarulations  to  the  circumstances 
of  the  particular  depot  under  his  charge,  and 
that  it  was  not  necessary  that  such  regula- 
tions should  be  prescribed  by  by-laws  of  the 
corporation.  That  the  opening  of  depots  and 
platforms  for  the  sale  of  tickets — f<»r  the  as- 
sembling of  persons  going  to  take  passage  or 
landing  from  the  cars— amounts,  in  law,  to 
a  license  to  all  persons,  prima  facie,  to  enter 
the  depot,  and  that  such  entry  is  not  a  tres- 


pass, but  it  is  a  license  conditional,  subiect 
to  useful  and  reasonable  regulations ;  ana  od 
noncompliance  with  such  regulations  the  li- 
cense is  revocable,  and  may  be  revoked, 
either  as  to  an  individual  or  as  to  a  class  of 
individuals,  by  actual  or  constructive  notice 
to  that  effect, ''^  etc.  To  this  Case  of  Power, 
as  reported  in  41  Am.  Dec.  465,  there  is  a 
note  upon  the  kindred  subject  of  railroad  cars 
for  the  races,  as  follows.:  **A  rule  provid- 
ing for  the  separation  of  white  and  colored 
passengers,  by  seating  them  in  different  cars, 
or  in  different  parts  of  the  same  car,  is,  in 
the  absence  of  any  statute  to  the  contrary, 
undoubtedly  reasonable,  if  it  is  for  the  ac- 
commodation of  the  passengers  generally,  and 
if,  owing  to  a  repugnance  oetween  the  races, 
a  promiscuous  seating  of  persons  belonging 
to  each  is  likely  to  promote  tumult  or  dis- 
order, provided  that  the  accommodations  af- 
forded to  each  are  substantially  equal."  la 
the  case  of  Heard  v.  Oeorgia  B,  Cb.,  1  Inters. 
Com.  Rep.  719,  1  Inters.  C.  C.  Rep.  428,  the 
law  is  stated  as  follows:  ''Separation  of 
white  and  colored  passengers  paying  the  same 
fare  is  not  unlawful,  if  cars  and  accommoda- 
tions equal  in  all  respects  are  furnished  to- 
both,  and  the  same  care  and  protection  of  pas- 
sengers observed.  Circumstances  and  condi- 
tions may  exist  to  justify  such  separation, 
and  it  may  be  in  the  interest  of  both  that  it 
should  be  done." 

As  to  exception  9,  we  cannot  say  that  the 
judge  committed  error  in  holding  that,  if  no 
chewing  and  smoking  were  going  on  at  the 
time  in  the  room  to  which  the  plaintiff  Re- 
becca was  directed,  the  mere  circumstance 
that  there  had  been  at  some  time  chewing  and 
smoking  in  that  room,  and  not  the  other,  waa 
not  conclusive  of  the  question  whether  the 
accommodations  of  the  two  rooms  **  were  sub- 
stantially equal." 

The  judgment  of  this  court  is  that  the  judg- 
ment of  the  Circuit  Court  be  affirmed. 

MelT^r,  Oh,  </.,  and  Pope,  «/.,  concur. 


LOUISIANA  SUPREME  COURT. 


Francis  M.  PAVEY,  Appt.^ 

V. 

I.  H.  8TAUFFER. 


^  1  •  Notwithstandini^a  negrotiable  prom- 
imaory  note  may  be  ezeeated  and  made 
payable  at  a  ftitnre  date  to  the  order  of 
the  payee  only  as  collateral  aeourlty  for  a  run- 
ning account  of  the  maker  with  the  payee,  the 
fact  of  Its  having  such  future  and  contingent 
consideration  does  not  make  same  liable   to 
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equities  between  said  parties,  in  case  the  payee 
should  have  assigned  same  to  another  holder,  for 
value,  before  malnirity. 
8.  It  cannot  affect  the  ne^tiablllty  oT 
a  note  that  its  consideration  is  to  be^ 
hereafter  realised,  or  that,  from  some  oon- 
tlngenoy,  tt  may  never  be  enjoyed.  Any  one 
having  sufflcient  confldenoe  In  another  to  give 
his  written  obligation  for  something  to  be  given 
or  enjoyed  hereafter  is  at  liberty  to  do  so,  and  the 
maker  cannot  censure  any  future  holder  for  hav- 
ing purchased  tt  It  was  the  faith  of  the  maker 
in  the  payee,  that  he  would  execute  his  promise, 
and  allow  no  obstacles  to  defeat  it,  that  created 
the  note,  and  gave  currency  to  it. 


KOTB.— The  decision  in  the  above  case  that  a 
transfer  of  a  negotiable  note  before  maturity  with- 
out any  actual  indorsement  made  until  after  notice 
of  equities  will  not  constitute  the  transferee  a 
bona  fide  holder  although  the  indorsement  also  was 
made  before  maturity,  is  one  of  great  Interest  and 
importance. 

While  it  appeaii  that  the  transfer  was  only  by 
19  L.  R.  A. 


way  of  pledge,  it  seems  to  have  been  made  at  the 
time  the  debt  for  which  it  was  pledged  was  created 
and  the  court  expressly  says  the  pledged  notes  were 
acquired  'Mn  the  usual  ootune  of  business.**  The- 
case  seems  therefore  to  support  the  doctrine  stated 
m  the  syllabus  on  rehearing  without  any  quaiiflca» 
tion  even  as  to  an  innocent  taker  for  value. 
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3*  NotwithiitajiiUng  a  note  Is  not  form* 
ally  indorsed  in  writing  at  the  time  it 
Is  pledgped  in  "writings  such  written  act  of 
pledge  suffloiently  evidenoes  the  Intentioa  of  the 
parties  to  make  such  a  transfer  that  It  Is  compe- 
tent for  the  pledgor  to  puthlB  Indorsement  upon 
the  note  subsequently;  and  such  subsequent  in- 
dorsement will  relate  back  to  the  time  of  the 
transfer,  and  will  shut  off  equities  as  effectually 
«B  If  it  had  been  made  at  the  same  time. 

On  Behearino- 

4,  A  transflBree  befbre  maturity  of  a 
piece  of  commerciai  paper*  not  indorsed 
at  date  of  transfer,  acquires  an  equitable  but 
not  a  legal,  title  thereto;  and  the  subsequent  act- 
ual indorsement  thereof  before  maturity  does 
not  operate  the  exclusion  of  equities  between 
the  maker  and  payee,  of  which  the  transferee 
has  had  notice  in  the  meantime. 

n>eoemberl9, 18B&) 

APPEAL  bj  plaintiff  from  a  Indflnnent  of 
the  Civil  District  Court  for  the  Parish  of 
Orleans  in  favor  of  defendant  in  an  action 
brought  to  recover  possession  of  certain  prom- 
issory notes  which  had  been  signed  bv  plaintiiT 
«nd  deposited  as  collateral  securitv  with  a  third 
person,  who  pledged  them  to  defendant.    Be- 

The  facts  are  stated  in  the  opinions. 

Mr.  Henry  L.  Lasams*  for  appellant :  . 

1.  Under  the  Code  of  1826  the  law  required 
that  in  the  pledging  of  negotiable  notes  there 
should  be  either  a  private  or  public  act,  and 
the  notes  should  be  indorsed. 

Dwlin  V.  His  Creditors,  a  La.  861 ;  Cfharban- 
net  y.  ToUdano,  2  La.  888. 

Under  the  articles  of  the  Code,  in  the 
pledi^in^  of  negotiable  securities,  the  notes 
must  be  indorsed. 

Rev.  Civ.  Code,  arts.  8166,  3160*;  Act  of 
1862,  art.  8168,  and  part  of  article  8166; 
Winchester  v.  Ory,  17  La.  431;  8ewaU  v. 
McNeiU,  17  La.  189. 

It  was  to  relieve  the  pledgors  of  negotiable 
paper  from  the  necessity  of  passing  an  Act 
of  pledge  that  the  Statute  of  1862,  re-enacted 
in  1866,  was  passed,  and  which  statute  is 
now  embodied  in  the  second  and  third  para- 
graphs of  article  8168,  Rev.  Civ.  Code. 
While  the  article  relieves  the  debtor  who 
wishes  to  pawn  promissorv  notes  or  bills  of 
exchange  from  the  duty  of  passinflp  a  public 
or  private  act  in  which  the  notes  pledged  are 
•described,  this  article,  construed  with  ar- 
ticles 3166  and  8161,  Rev.  Civ.  Code,  does 
not  dispense  with  the  Indorsement  by  the 
pledgor  of  the  notes  pledged. 

Gray  v.  Latoe,  7  La.  Ann.  466. 

2.  But  if  the  failure  to  observe  this  statu- 
tory requirement  did  not  vitiate  or  affect  the 
pl«lge,  then  all  that  Stauffer  took  under  the 
pledge  was  a  simple  chose  in  action.  Stand- 
ing in  the  shoes  of  Lallande  he  could  exer- 
cise no  greater  rights  than  Lallande  himself 
-could  assert. 

If  this  case  is  to  be  controlled  by  the  law- 
merchant,  then  defendant  Stauffer  is  without 
title  to  the  notes  in  controversy. 

This  court  has  uniformly  decided  that  with 
reference  to  commercial  contracts  and  com- 
mercial obligations,  the  general  commercial 
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law  was  to  control,  even  to  the  exclusion  of 
the  Code. 

Wagner  ▼.  Kenner,  2  Rob.  (La.^  122 ;  JTar^ 
rod  V.  Lafarge,  12  Mart.  (La. )  29 ;  Robertson 
Y.Nott,  2Mart.N.S.122;  TcUcoUy.  McKibhen 
2  Mart.  (La. )  304 ;  Barry  v.  Louisiana  Ins 
Co.  12  Mart.  (La.)  498;  McDonald  v.  Mil- 
lavdon,  6  La.  403 ;  Thompson  v.  Mylne,  4  La. 
Ann.  210. 

The  only  way  by  which  a  person  can  ac- 
quire a  title  to  commercial  paper,  payable 
to  order,  is  by  indorsement  of  the  payee,  or 
that  of  the  last  indorsee,  in  order  that  that 
pap^r  shall  enjoy  the  benefits  and  advantages 
with  which  negotiable  paper  is  invested  by 
the  law  merchant. 

Although  indorsing  an  instrument  in  its 
literal  sense  means  writing  one*s  name  on 
the  back  thereof,  in  its  technical  sense  it 
means  writing  one's  name  thereon  with  intent 
to  incur  the  liability  of  a  party  who  war- 
rants the  payment  of  an  instrument,  provided 
it  is  duly  presented  to  the  principal  at  ma- 
turity, not  paid  by  him,  and  such  fact  is 
duly  informed  to  the  indorser.  When  we 
speak  of  a  negotiable  instrument  being  in- 
dorsed to  a  party  the  idea  of  its  being  trans- 
ferred and  delivered  to  him  for  consideration' 
is  included. 

Dan.  Neg.  Inst  4th  ed.  pars.  666-668.  et 
seq.;  2  Am.  &  Eng.  Encyclop.  Law,  p.  882; 
2  Randolph.  Com.  Paper,  p.  442,  par.  786. 
•  8.  When  the  indorsement  is  made  after 
knowledge  is  communicated  to  the  indorsee 
of  the  deienses,  he  takes  the  notes,  in  a  legal 
sense,  meUa  fides,  and  can  assert  against  the 
maker  no  greater  rights  than  those  which 
may  be  asserted  by  the  indorser  or  payee. 

Whistler  V.  Fbrster,  14  C.  B.  N.  S.  248; 
Bingham  v.  Goshen  Nat,  Bank,  118  N.  Y. 
849;  Lancaster  Nat,  Bank  v.  Taylor,  100 
Mass.  18,  97  Am.  Dec.  70,  1  Am.  Rep.  71 ; 
RaskeU  v.  MitcheU,  68  Me.  469,  89  Am.  Dec. 
711 ;  Omaha  Nat.  Bank  v.  Walker,  6  Fed. 
Rep.  899;  QilbeH  v.  SJiarp,  2  Lans.  412; 
Spinning  v.  Sullivan,  48  Mich.  9;  Minor  v. 
Bewick,  66  Mich.  491 ;  Central  Trust  Co.  of 
New  York  v.  First  Nat.  Bank  of  Wyandotte, 
101  U.  8.  68,  26  L.  ed.  876;  Scott  v.  ifo- 
DougaU,  14  La.  Ann.  808 ;  Lassiter  v.  Bussy, 
14  La.  Ann.  710. 

The  indorsement  at  the  time  made  docs  not 
relate  back  to  the  date  of  the  equitable  trans- 
fer, but  he  takes  the  indorsement  as  on  the 
day  when  actually  made,  independent  of  the 
fact  whether  it«  omission  was  the  result  of 
accident,  fraud,  or  mistake. 

Lancaster  NcU.  Bank  v.  Taylor,  and  UaskeU 
V.  Mitchell,  supra;  Clark  v.  Whitaker,  50  N. 
H.  477,  9  Am.  Rep.  286. 

The  indorsement  having  been  obtained 
after  Mr.  Stauffer  had  been  placed  in  posses- 
sion of  the  information  that  the  notes  which 
he  held  were  partially  extinguished  by  the 
operation  of  law  resulting  from  the  compen- 
sation of  the  debt  to  the  extent  of  the  pay- 
ments made  by  Dr.  Pavey  to  Lallande,  ho 
did  not  take  the  notes  under  the  law -mer- 
chant, free  from  the  defenses  which  Dr. 
Pavey  could  have  successfully  urged  against 
Lallande. 

The  statement  contained  in  the  collateral 
agreement  certainly  does  fall  within  the  clasa 
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of   indorsements  known  to  the  commercial 

4  Lawson,  Rights,  Rem.  &  Pr.  p.  2726, 
par.  1563;  Willis  v.  Oresey,  17  Me.  9;  Folger 
V.  Gliase,  18  Pick.  63 ;  Colebrooke,  Collateral 
Securities,  par.  150,  p.  191 ;  Melendy  v.  Keen, 
89  111.  895 ;  Simpson  v.  HaU,  47  Conn.  417 ; 
Bishop  V.  Howe,  71  Me.  263. 

Mr.  Walter  D.  Deneg^e,  for  appellee : 

When  a  promissory  note  has  been  delivered 
in  pledge  to  a  third  innocent  party  for  value, 
and  before  maturity,  and  without  notice,  the 
pledgee  is  entitled  to  retain  the  pledge  notes 
until  payment,  and  to  proceed  by  suit  and 
foreclosure  of  mortgage  securing  them  to  en- 
force tbem. 

Where  notes  are  made  payable  to  the 
pledgor,  and  they  are  delivered  to  the  pledgee 
without  the  pledgor's  indorsement,  no  claims 
of  equities  as  between  the  maker  and  the 
payee-pledgor  will  avail  as  against  the 
pledgee,  if,  at  the  time  the  notes  were  deliv- 
ered to  the  pledgee,  they  were  delivered  as 
indorsed  or  with  the  intention  or  promise  of 
indorsement. 

The  delivery  of  the  notes  with  the  under- 
standing or  intention  of  indorsing,  or  agree- 
ment to  indorse,  are  the  only  essential  ele- 
ments; and  where  delivery  has  taken  place 
and  the  intended  indorsement  omitted,  equity 
looks  upon  that  as  done  which  ought  to  lie 
done. 

Eughes  v.  Ifelson,  29  N.  J.  £q.  649 ;  1  Dan.* 
Keff.  Inst.  865. 

If  an  indorsement  is  intended,  but  omitted 
by  mistake  or  accident,  it  may  afterwards  be 
compelled  by  suit  in  equity. 

2  Randolph,  Com.  Paper,  449,  460;  1  Dan. 
Neg.  Inst.  par.  746. 

If  a  bill  or  a  note  is  transferred  without 
indorsement,  but  the  transfer  is  made  with  a 
promise  to  indorse,  or  the  indorsement  has 
been  omitted  on  account  of  some  accident, 
mistake,  or  fraud,  the  subsequent  indorse- 
ment will  relate  back  to  the  time  of  the 
transfer,  and  will  shut  off  all  equities  as 
effectually  as  if  it  had  been  made  at  the  same 
time. 

Tiedeman,  Com.  Paper,  par.  848,  p.  410. 

An  indorsement  at  any  time  before  suit 
broueht,  whether  before  or  after  maturity, 
cuts  off  the  right  of  the  maker  or  acceptor  to 
plead  set-off ;  for  a  plea  of  set-off  is  not  an 
equity. 

2  Dan.  Nee:.  Inst.  468;  Tiedeman,  Com. 
Paper,  848,  p".  410. 

Under  the  Louisiana  law,  especially  where 
an  unindorsed  note  is  deliverwi  with  a  writ- 
ten act  of  pledge,  such  pledge  or  pawn  so 
made,  without  further  formalities,  shall  be 
valid  as  well  against  third  persons  as  against 
the  pledgors  thereof,  if  made  in  good  faith. 

Civ.  Code,  art.  8158;  Dueasse  v.  Keyset ^ 
28  La.  Ann.  419. 

On  rehearing. 

Carpenter  ▼.  Longan,  83  U.  B.  16  Wall. 
271,  21  L.  ed.  818,  was  a  case  in  which  the 
note  was  assigned  without  indorsement,  and 
indorsement  only  had  after  equities  had  ac- 
crued in  favor  of  the  maker  of  the  note.  But 
the  indorsement  was  before  maturity,  as  in 
the  present  case,  and  in  that  case  the  supreme 
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court  held  that  no  notice  having  been  brought 
to  the  indorsee,  recovery  for  the  full  amount 
of  the  note  could  be  had. 

But  if  an  indorsement  were  necessary  under 
the  common  law,  which  is  only  in  casca 
where  no  indorsement  was  intended,  and  the 
note  only  transferred  with  the  guarantee  of 
collection,  certainly,  no  indorsement  is  nec- 
essarv  under  the  law  of  this  state,  as  has  been 
decided  in  Dueasse  v.  Keyser,  28  La.  Ann. 
419. 

2  Randolph  on  Commercial  Paper,  par^ 
776,  p.  441,  says:  ''And  in  Louisiana, 
a  transfer  by  notarial  act  is  as  effectual  a» 
an  indorsement  of  the  bill." 

Colebrooke,  Collateral  Securities,  p.  7. 

Watkinst  /.,  delivered  the  opinion  of  thfr 
court: 

The  object  of  this  action  is  the  recovery 
of  possession  of  two  promissory  notes,  in  cap- 
ital aggregating  about  $6,000,  which  wera 
executed  by  the  petitioner  to  the  order  of  J. 
B.  Lallande,  payable  at  a  future  date,  and 

Presently  in  the  possession  of  the  defendant. 
Petitioner's  averment  is  that  J.  B.  Lallande 
was  at  the  time  of  their  execution  his  factor 
and  commission  merchant,  and  that  they  were 
furnished  to  him  as  collateral  security  for 
his  current  and  running  account;  that  they 
were  discounted,  and  the  proceeds  thereof 
placed  to  his  credit ;  that  from  time  to  time, 
during  the  cotton  season,  he  made  shipments 
of  cotton  to  Lallande,  and,  when  same  waa 
sold,  the  proceeds  were  placed  to  his  credit 
on  open  account,  just  as  the  proceeds  of  th» 
notes  had  been  previously :  that,  against  these 
assets  in  the  hands  of  Lallande,  he  drew 
drafts  and  orders  from  time  to  time,  as  suited 
his  convenience,  and  the  wants  of  his  busi- 
ness, as  planter  and  country  merchant.  Hia 
further  claim  is  that,  subsequently,  Lallando 
failed  in  business,  and  made  a  cession  and 
surrender  to  his  creditors,  and  that  at  the  time 
there  was  upon  his  commercial  books  credit 
to  the  amount  of  $4,992.28,  and  that,  conse- 
quently the  notes  were  only  bound  to  him 
for  the  difference  between  that  sum  and  their 
face  value,  to  wit,  $1,492.47,  and  that,  upon 
the  payment  of  that  sum,  he  is  entitled  to  the 
restitution  and  surrender  thereof.  He  further 
alleges  that  the  defendant  received  said  notea 
from  Lallande  as  a  pledge  or  collateral 
security  for  his  indebtedness,  but  without 
right  or  authority  so  to  do,  and  without  pe- 
titioner's knowledge  or  consent ;  that,  by 
virtue  of  said  pretended  pledge,  defendant 
acquired  no  right  or  title  whatever  to  said 
notes,  they  bein^  petitioner's  property,  and 
that  he  was  entitled  to  possession  of  same- 
upon  payment  of  the  balance  due,  which  sum 
he  tendered,  and  offered  to  pay  upon  the  sur- 
render thereof  to  him ;  that  the  defendant's^ 
pretended  acquisition  of  said  notes  was  mala- 
fide;  and  that  this  appefurs  by  a  simple  in- 
spection of  the  notes,  and  indorsements  there- 
on. 

The  salient  facts  of  this  case  are  in  accord 
with  the  foregoing  averments,  except  in  one^ 
or  two  important  particulars.  The  excep- 
tions are  (1)  that  on  the  notes,  and  their  in- 
dorsement, there  is  no  evidence  of  mala  fid/» 
on  the  part  of  the  defendant,  and  no  proof 
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of  it  furnished  by  the  record;  and  (3)  de- 
fendant's title  is  evidenced  by  a  written  act 
of  pledge  signed  by  Lallande  on  the  26th  of 
March,  1889,  the  maturity  of  the  notes  hav- 
intr  been  previously  extended  by  the  plain- 
tiff, to  the  25th  of  February,  1890,  and  they 
consequently  were  not  due  at  the  time.  The 
proof  discloses  that  Lallande  accidentally 
omitted  to  indorse  his  name  upon  the  notes 
at  date  of  their  being  pledged  to  the  defend- 
ant, but  that  he,  sul^quently  to  his  cession 
and  surrender,  placed  his  name  upon  them, 
with  the  knowledge  and  consent  of  the  de- 
fendant, but  without  that  of  the  plaintiff, 
who  remained  uninformed  of  the  transaction 
throughout.  The  pertinent  recital  of  the  act 
of  pledge  is  as  follows,  viz.  :  **  Having  exe- 
cuted a  promissory  note  dated  New  Orleans, 
March  25th,  1889,  for  $9,000.00,  payable 
.  .  .  to  the  order  of  I.  H.  Stauffer  on  the 
16th  of  February  next,  1890,  ...  I  do 
hereby  pledge,  pawn,  and  deliver  to  said  I. 
H.  Stauffer,  and  his  assigns,  as  collateral  se- 
curity for  said  note,  ...  the  follow- 
ing r  that  is  to  say,  the  two  notes  in  con- 
troversy. The  act  then  proceeds  as  follows, 
viz.  :  **  In  default  of  payment  of  my  said 
note,  principal  and  interest,  at  maturity,  I 
do  hereby  authorize  said  I.  H.  Stauffer,  or 
his  assigns,  to  sell,  or  cause  to  be  sold,  said 
collaterals,  at  public  or  private  sale,  .  .  . 
and  to  apply  the  proceeds  .  .  .  to  the 
payment,  in  part  or  whole,  of  my  before-men- 
tioned note.^  It  is  in  proof,  further,  that, 
at  the  time  of  the  execution  of  the  act  of 
pledge,  it  was  within  the  contemplation  of 
the  parties  that  Lallande  should  formally 
indorse  the  note,  and  that  he  subsequently 
placed  his  indorsement  upon  the  notes  for 
the  purpose,  and  with  the  expectation,  of 
thereby  remedying  the  defect.  The  evidence 
satisfies  us,  as' it  satisfied  the  district  iud^e, 
that  there  was  neither  fraud  nor  bad  faith 
in  the  transaction,  in  so  far  as  the  defendant, 
Stauffer,  is  concerned.  Lallande  is  not  a 
partv  to  this  suit,  nor  is  his  syndic  a  party, 
yet  it  is  manifest  that  he  has  a  real  and  act- 
ual interest  in  the  notes,  to  the  extent  of 
$1, 492.47,  and  his  creditors  have  at  tiiis  time. 
This  is  the  plaintiff's  admission. 

Under  this  state  of  fact,  has  plaintiff  a  case 
entitling  him  to  relief  at  the  defendant's 
hands?  From  the  foregoing  statement,  it  is 
apparent  that  either  the  plaintiff  must  lose 
$4,992.28,  or  the  defendant  very  nearly  that 
sum,  inasmuch  as  other  collaterals  enumer- 
ated in  the  act  of  pledge  had  comparatively 
little  value.  We  have,  therefore,  a  case  in 
which  one  of  two  innocent  parties  must  suf- 
fer ;  and  equity  requires  that  the  one  whose 
voluntary  act  put  it  in  the  power  of  another 
to  inflict  injury  must  sustain  the  loss,  unless 
there  is  some  precept  of  positive  law  to  the 
contrary.  It  is  certainly  true  that,  upon 
plaintiff's  own  statement,  Lallande  had  the 
legal  possession  of  the  notes,  and  the  right 
to  discount  them,  and  convert  them  into 
proceeds.  It  is  equally  true  that,  when  thus 
discounted,  the  plaintiff  had  the  right  to 
draw,  and  did  draw,  against  the  proceeds. 
By  so  doing  he  evidently  placed  the  notes- 
collateral  for  his  account,  though  they  were— 
beyond  his  control,  until  he  covered  his  drafts 
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by  shipments  and  sales  of  cotton.  But  thig 
the  plaintiff  has  not  done.  We  need  not  go 
further,  or  do  more  than  cite  our  decision  m 
State  Nat.  Bank  v.  Casoii.  89  La.  Ann.  865, 
as  governing  and  controlling  tlie  question 
under  consideration.  From  an  examination 
of  that  case,  it  appears  that  the  State  National 
Bank  was  the  holder  of  defendant's  note,  by 
transfer  in  due  form,  before  maturity;  that 
defendant  executed  and  delivered  same  to  his 
factors  and  commission  merchants  as  col- 
lateral security  for  plantation  supplies  ad* 
vanced  and  to  be  advanced,  and  that,  by  ship* 
ments  of  cotton  to  the  latter,  his  supply 
account  was  completely  paid,  and  nothing 
was  due  by  him  on  account,  for  which  the 
note  could  longer  be  held  as  security ;  that, 
at  the  time  of  the  assignment  of  the  note  to 
the  bank,  it  was  informed  of  its  considera- 
tion,— that  is  to  say,  that  it  was  only  collat- 
eral paper, — but  it  was  not  informed  tbat 
the  defendant's  indebtedness  to  its  transferrer 
had,  in  point  of  fact,  been  at  the  time  com- 
pletely paid.  On  this  state  of  facts  the 
opinion  proceeds,  and  the  court  says:  ''The 
consideration  of  the  note  was  a  lawful  and 
valuable  consideration.  ...  As  the  con- 
sideration of  the  note  was  a  valuable  one» 
plaintiff  could  not  have  been  affected  preju- 
dicially by  the  knowledge  of  it.  If  the  con- 
sideration be  lawful,  the  knowledge  of  that 
consideration  can,  of  itself,  have  no  bearing 
on  the  rights  of  the  transferrer.  It  is  the 
knowledge  of  the  failure  of  the  consideration, 
or  of  secret  equities  between  the  original 
parties  thereto,  that  would  prevent  recovery 
thereon,  as  between  said  parties.  The  right 
of  the  plaintiff  to  recover  on  the  note  is  the 
more  apparent  when  we  consider  that  in  this 
instance,  in  accordance  with  the  mode  in 
which  business  is  usually  conducted  between 
commission  merchants  and  planters,  thig 
note,  we  must  infer,  was  executed  for  the 
purpose  of  being  negotiated ;  that  by  means 
of  such  negotiation  and  discount  of  the  note 
a  sufficient  sum  might  be  realized,  and  placed 
to  the  credit  of  the  defendant,  to  enable  her 
merchants  to  furnish  the  promised  advances.  ** 
The  court,  in  sodecidinff,  followed  the  prec- 
edent laid  down  In  SaaUr  v.  White,  14  La, 
Ann.  177.  In  that  case  the  court  said: 
"Plaintiff  received  the  note  before  maturity, 
and  before  a  failure  of  consideration.  Even 
if  it  were  known  to  him, — taking  it  that  the 
consideration  was  future  and  contingent,  and 
that  there  might  be  offsets  against  it,— this 
would  not  make  him  liable  to  the  equities 
between  the  defendant  and  payee.  It  cannot 
affect  the  negotiability  of  a  note  that  its  con- 
sideration is  to  be  hereafter  realized,  or  that^ , 
from  some  contingency,  it  may  never  be  en- 
joyed. Any  one  having  sufficient  confidence 
in  another  to  give  his  written  obligation  for 
something  to  be  given  or  enjoyed  hereafter 
is  at  liberty  to  do  so,  and  the  maker  cannot 
censure  any  future  holder  for  having  pur- 
chased it,  and  for  seeking  to  enforce  it ;  for 
it  was  the  faith  of  the  maker  in  the  payee, 
that  he  would  execute  his  promise,  and  allow 
no  obstacles  to  defeat  it,  that  created  the  note, 
and  gave  currency  to  it."  That  opinion  ia 
exceedingly  clear  and  well  expressed,  and 
applies  to  this  case  with  peculiar  force.    But 
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neither  of  the  two  cases  cited  are  as  securely 
founded  in  equity  as  the  instant  one  is  for 
the  defendant ;  the  account  of  plaintiff  being 
paid  in  part  only,  and  defendant  having  ac- 
quired the  pledged  notes  in  the  usual  course 
of  business,  and  without  knowledge  of  their 
consideration. 

On  the  other  and  remaining  feature  of  the 
case,  little  need  be  said.  The  absence  of  any 
written  indorsement  on  the  notes  at  time  of 
their  being  pledged  to  the  defendant  is  not, 
of  itself,  a  badge  of  fraud  or  bad  faith  on 
the  part  of  defendant.  The  act  of  pledge 
formally  and  circumstantially  recites  a  trans- 
fer and  pledge  of  them  to  the  defendant.  It 
^evidences  a  complete  agreement  of  the  par- 
ties to  the  transfer.  They  were  pledged  for 
a  valuable  consideration.  The  pledee  was 
the  controlling  and  dominant  act  of  the  par- 
ties, to  which  the  written  indorsement, 
clearly  contemplated,  was  merely  subsidiary. 
This  being  the  situation,  it  is  not  readily 
perceived  what  impropriety  there  was  in 
Lallande  supplying  the  ellipsis  by  supple- 
menting the  evidence  of  assignment  in  the 
act  of  pledge  by  the  addition  of  his  signature 
on  the  notes.  Text- writers  are  agreed  that, 
under  such  state  of  facts,  "such  subsequent 
indorsement  will  relate  back  to  the  time  of 
the  transfer,  and  will  shut  off  equities  as 
effectually  as  if  it  had  been  made  at  the  same 
time."  Tiedeman,  Com.  Paper,  p.  410,  cit- 
ing Soutliard  v.  Porter,  43  IN.  H.  880;  Hcu- 
keU  V.  MitcheU,  58  Me.  468,  89  Am.  Dec.  711 ; 
Watkins  v.  Maule,  2  Jac.  &  W.  287 ;  Weeks 
V.  Medkr,  20  Kan.  67.  The  same  principle 
Is  recognized  by  Randolph.  2  Randolph, 
Com.  Paper,  p.  450,  citing  Ex  parte  Green- 
ing, 18  Ves.  Jr.  206.  The  same  principle  is 
recognized  by  Daniel.  1  Dan.  Neg.  Inst, 
p.  252,  §  260,  citing  Hersey  v.  Elliott,  67  Me. 
-627,  24  Am.  Rep.  50.  But  what  makes  de- 
fendant's case  much  stronger  is  that  the  as- 
-signment  of  the  notes  by  means  of  the  act 
of  pledge  passed  an  interest  in  the  notes,  and 
created  a  case  not  depending  upon  a  mere 
latent  intention  to  indorse,  resting  upon 
parol  evidence  exclnsivel}'.  We  are  of  opin- 
ion that  the  judge  of  the  district  court  enter- 
tained a  proper  appreciation  of  both  the  law 
and  evidence,  and  decided  the  case  correctly. 

Judgment  affirmed, 

A  petition  for  rehearing  was  subsequently 
filed,  in  response  to  which  on  March  18,  1898, 
the  following  opinion  was  delivered  : 

This  application  presents  two  questions 
for  our  consideration, — one  of  fact,  and  the 
other  of  law, — which  being  resolved  in  favor 
of  the  plaintiff,  necessitates  a  change  in  our 
decree,  and  that  judgment  be  pronounced  in 
his  favor.  The  two  propositions  are— First, 
the  one  of  fact,  whether  or  not  the  defendant, 
Stauffer,  was  advised  of  the  existence  of 
equities  between  the  plaintiff,  Pavey,  and 
Lallande,  payee  of  the  two  notes  in  con- 
troversy, antecedent  to  the  actual  indorse- 
ment thereof, — said  indorsements  having  been 
thereon  placed  before  maturity ;  and,  second, 
the  one  of  law,  whether,  Stauffer  having  been 
so  advised,  the  actual  indorsement  of  the 
notes  before  maturity,  though  subsequently 
to  his  having  been  thus  advised,  relates  back 
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to  the  time  of  the  original  transfer,  and  ahuta 
off  euuities  of  the  plaintiff  as  effectually  as 
if  It  had  been  made  at  the  time  of  the  equi- 
table assignment, — the  proof  disclosing  that 
an  indorsement  of  the  notes  was  impliedly 
promised  at  the  time  of  the  transfer,  and 
omitted  through  inadvertence. 

1.  A  careful  examination  has  satisfied  us 
that  the  defendant,  Stauffer,  was  advised  by 
the  plaintiff,  Pavey,  of  the  existence  of 
equities  between  himself  and  the  payee,  Lal- 
lande, prior  to  the  actual  indorsement  of  the 
notes.  The  statement  of  Pavey,  as  a  witness, 
is  direct  and  positive  to  that  effect;  and 
the  x^al  and  actual  existence  of  such  equi- 
ties, and  for  a  large  amount,  is  undeniable. 
His  statement  is  supported  by  Lallande's 
schedule  in  his  insolvency  proceedings,  and 
that  the  object  of  his  visit  to  New  Orleans 
at  the  time  was  to  examine  those  schedules 
with  reference  to  his  notes,  and  account  with 
Lallande  ;  that  upon  ascertaining  the  situa- 
tion of  affairs,  and  that  Stauffer  was  in  pos- 
session of  his  notes,  as  pledgee,  he  called 
upon  him,  and  discussed  the  matter  with  him 
fully,  disclosing  the  nature,  character,  and 
amount  of  his  equities  against  Lallande. 
This  statement  is  not  denied  bv  Stauffer,  but 
he  declares  that  he  has  no  recollection  of  hav- 
ing seen  Paver  at  all,  and,  inferential ly,  no 
recollection  ot  the  conversation  that  Pavey 
detailed.  But  the  facts  and  circumstances 
related  by  Pavey  have  seriously  impressed 
us  with  their  correctness,  and  they  fully  dis- 
charge the  burden  of  proof  that  the  law  im- 
poses upon  him ;  for,  assuming  as  a  fact  that 
Pavey  had  laree  offsets  against  his  notes, 
what  more  likely  than  that  he  should  have 
felt  anxinty  about  the  matter  upon  ascertain- 
ing that  Lallande  had  made  a  judicial  sur- 
render to  his  creditors,  and  that  he  should 
have  looked  into  the  matter  at  once?  Find- 
ing that  Lallande  had  pledged  his  notes  to 
Stauffer,  what  more  likely  than  that  he 
should  have  called  upon  the  latter,  and  made 
a  full  and  complete  statement  of  his  claim, 
and  the  amount  of  the  credit  he  was  entitled 
to,  on  the  notes  he  held?  Upon  the  contrary 
it  would  have  been  most  singular  and  un- 
usual if  he  had  pursued  a  different  course. 
In  thus  deciding,  we  expressly  disclaim  any 
intention  of  placing  upon  Stauffer  an  imputa- 
tion of  swearing  falsely.  On  the  contrary, 
it  is  our  deliberate  conviction  that  his  recol- 
lection of  the  occurrence  that  is  related  by 
Pavey  had  failed  him,  or  that,  placing  full 
reliance  on  his  pledge,  and  his  possession  of 
the  notes,  he  was  unmindful  of  what  Pavey 
did  say,  and  consequently  his  remembrance 
of  his  visit  became  obscure  and  doubtful. 
In  confirmation,  however,  of  the  fact  that 
Pavey  did  visit  Stauffer  the  record  furnishes 
evidence  that  at  about  the  date  indicated  by 
Pavey  the  two  notes  were  sent  by  Stauffer  to 
one  Levy  to  be  copied,  and  that  the  copies 
show  the  notes  to  have  been  without  in- 
dorsement at  the  time :  and  upon  what  other 
theory  can  this  circumstance  bo  accounted  for, 
than  that  Pavey  and  Stauffer  had  had  an  in- 
terview in  reference  to  them,  and  that  Pavey, 
finding  them  to  be  without  indorsement,  de- 
sired to  have  copies  made  in  order  to  preserve 
the  evidence  of  that  fact  for  future  use? 
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2.  On  the  question  of  law,  we  ]>laced  re- 
liance upon  the  opinions  of  text-writers,  and 
particularly  upon  that  of  Mr.  Tiedeman,  in 
his  work  on  Commercial  Paper,  to  the  effect 
that  a  subsequent  indorsement  will  relate 
back  to  the  time  of  transfer,  and  shut  off 
•equities  as  effectually  as  if  it  had  been  made 
at  the  same  time,  merely  reiterating  such 
authorities  as  those  writers  had  collated, 
without  further  comment;  and  upon  their 
dicta  we  said,  in  our  opinion,  that  ''the 
pledge  was  the  controlling  and  dominant  act 
of  the  parties,  to  which  uie  written  indorse- 
ment, clearly  contemplated,  was  mereljr  sub- 
sidiary. This  being  the  situation,  it  is  not 
easily  perceived  what  impropriety  there  was 
in  Lallande  supplying  the  ellipsis  by  sup- 
plementing the  evidence  of  assignment  in  the 
act  of  pledge  by  the  addition  of  his  signa- 
ture on  the  notes."  But  tbe  contention  of 
plaintiff's  counsel  is  that,  while  this  is  per- 
fectly true  in  respect  to  the  mere  transfer  of 
the  notes,  passing  title  to  Stauffer,  pledgee, 
yet  it  is  not  true  with  respect  to  the  effect  of 
such  subsequent  indorsement,  passing  such  a 
title  as  would  exclude  equities  of  the  maker 
against  the  payee.  A  careful  examination 
of  the  authorities  has  satisfied  us  that  a  sub- 
sequent indorsement  of  a  piece  of  commercial 
fiaper,  after  maturity,  or  notice  of  the  ex- 
stence  of  offsets  oi  the  maker  against  the 
payee,  transfers  the  equitable,  but  not  the 
legal,  title, —  not  effectuating  an  anterior, 
imperfect  transaction,  or  excluding  equitable 
defenses  that  had  become  available  in  the 
mean  while.  To  this  effect  is  the  peat 
weight  of  authority,  English  and  American ; 
but  we  deem  it  unnecessary  to  quote  from 
opinions  at  great  length,   and  will  content 


ourselves  by  citing  a  few  of  the  leading  cases 
by  title,  merely,  so  as  to  make  them  of  easy 
and  convenient  reference.  And  first  in  im- 
portance is  the  case  of  Whistler  v.  Forster, 
14  C.  B.  N.  S.  248,  upon  which  all  sub- 
sequent opinions  have  been  mainly  pred- 
icated. Bingham  ▼.  Ooshen  Nat.  Bank,  118 
N.  Y.  849 ;  Lancaster  Nat.  Bank  v.  Taylor, 
100  Mass.  18,  97  Am.  Dec.  70 ;  Southard  v. 
Porter,  48  N.  H.  879 ;  Clark  v.  Whitaker,  60 
N.  H.  474,  9  Am.  Rep.  286 ;  HaskeU  v.  Mitch- 
ell,  58  Me.  468,  89  Am.  Dec.  711 ;  Gilbert  v. 
Sharp,  2  Lans.  412 ;  Savage  ▼.  King,  17  Me. 
801 ;  OmaM  Nat.  Bank  v.  Walker,  6  Fed, 
Rep.  399 ;  Spinning  y.  Sullivan,  48  Mich.  9, 
1  Am.  Rep.  71 ;  Minor  v.  Bewick,  65  Mich. 
491 ;  Central  Trust  Co.  of  New  York  v.  FHrst 
Nat.  Bank  of  WyandotU,  101  U.  8.  68,  25  L. 
ed.  876 ;  2  Randolph,  Com.  Paper,  pp.  449, 
450 ;  Dan.  Ney.  Inst.  4th  ed.  p.  737.  g  746. 
Our  conclusion  Is  that  our  judgment  must 
be  reversed,  a  rehearing  granted,  and  a  decree 
rendered  in  favor  of  the  plaintiff.  The  cause 
having  been  argued  orally  on  this  applica- 
tion, no  further  hearing  or  delay  is  nec- 
essary. It  is  therefore  ordered  and  decreed 
that  our  former  judgment  be  set  aside ;  nnd, 
proceeding  to  render  such  judgment  as  should 
have  been  pronounced  originally,  it  is  or- 
dered  and  decreed  thai  the  judgment  appealed 
from  be  annulled  and  reversed,  and  that  plain- 
tiff have  and  recover  of  and  from  the  defend- 
ant, I.  H.  Stauffer,  the  two  notes  that  are 
described  in  his  petition,  upon  making  pay- 
ment to  him  of  the  sum  of  $1,492.42;  and 
it  is  further  ordered  and  decreed  that  the  de- 
fendant and  appellee  pay  all  costs  of  boUi 
courts. 
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«1«   Instruetioiis  given  to  the  Jnry  by  a 
Justice  of  the  peace  hi  the  course  oX  the 
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trial  of  an  action  before  blm  are  reviewable  on 
error. 
8.  A  sale  of  standing  timbert  whether  or 
not  the  parties  contemplate  its  Immediate 
severance  and  removal  by  the  veodee,  is  a  con- 
tract oonceminir  an  interest  in  lands,  within  the 
meaning  of  the  Statute  of  Frauds,  and  is  voidable 
by  either  party  If  not  In  writing. 

^January  24, 1898.) 


VOTK.— Validity  of  oral  sale  of  standing  timber. 

The  Rreneral  doctrine  is  established  in  most  Juris- 
dictions that  an  oral  agreement  for  the  sale  of 
standing  trees  is  within  that  clause  of  the  Statute 
of  Frauds  which  relates  to  transfers  of  an  interest 
in  real  property,  and  is  therefore  invalid.  Heflin 
V.  Bingham,  66  Ala.  574, 28  Am.  Rep.  776;  Goody  v. 
-Grees  Lumber  Co.  82  Ga.  703;  Hostetter  v.  Auman, 
119  Ind.  7;  HarreU  v.  MUler,  85  Miss.  70Q.  72  Am. 
Dec.  164;  Lawrence  v.  Smith,  27  How.  Pr.  327;  Pier- 
repont  v.  Barnard,  5  Barb.  364;  Mizell  v.  Burnett,  40 
N.  C.  249. 69  Am.  Dec  744;  Pattison's  App.  61  Pa. 
281, 100  Am.  Dec.  687;  Kingsley  v.  Holbrook,  46  N. 
H.  818,  86  Am.  Dec.  183;  Miller  v.  Zufall,  113  Pa.  317; 
Buck  V.  Pickwell,  27  Y 1. 168;  Daniels  v.  BaUey,  43 
Wis.  666. 

This  rule  was  applied  in  Green  v.  Armstrong, 
i  Denlo,  850,  to  an  agreement  for  the  sale  of  trees 
which  were  to  be  paid  for  by  the  log,  with  the 
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right  to  enter  and  out  them  at  any  time  within 
twenty  years. 

In  Bowers  v.  Bowers,  06  Pa.  477,  it  was  also  ap- 
plied to  the  sale  of  timber  to  be  taken  off  at  the 
direction  of  the  purchaser. 

And  in  Kingsley  v.  Holbrook,  supra,  the  pur- 
chaser was  authorized  by  the  agreement  to  enter 
and  remove  the  trees  at  any  time. 

In  Olmstead  v.  Niels,  7  N.  H.  622,  a  certain  fixed 
time  was  agreed  upon,  yet  the  agreement  was  held 
to  be  within  the  statute. 

And  in  Howe  v.  Batchelder,  49  N.  H.  204,  it  1b  held 
to  be  immaterial  whether  tbe  timber  was  to  be 
taken  off  within  a  fixed  time  or  not,  and  that  such 
an  agreement  was  within  tbe  statute. 

In  Scorell  v.  Boxall,  1  Younge  A  J.  896,  a  sale  of 
growing  underwood  to  be  cut  by  tbe  purchaser 
was  held  within  the  statute,  disapproving  the  law 
laid  down  in  1  Ld.  Ravno.  182,  and  following  TeaU 
v.Auty,4J.  B. Moore 542,  8Brod.ftB.09. 
40 


See  also  25  L.  R.  A.  159;  26  L.  R.  A.  145;  27  L.  R.  A.  434;  37  L.  R.  A.  449. 
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ERROR  to  (he  Circuit  Court  for  Morrow 
County  to  review  a  judgment  reversing  a 
jud^ent  of  the  Court  of  Colnmon  Plea's  and  a 
Justice  of  the  peace  In  favor  of  plaintiff  in  an 
action  brought  to  recover  damages  for  breach 
of  contract  to  seU  and  deliver  certain  growing 
timber.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  H.  Beebe  for  plaintiff  in  error. 

Messrs.  Andrews  Sb  Simms  for  defendant 
In  error. 

Bradbury,  J.,  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  error  brought  an  action 
before  a  justice  of  the  peace  to  recover  of  the 
defendant  in  error  damages  alleged  to  have 
been  sustained  on  account  of  the  refusal  of 
the  latter  to  perform  a  contract  by  which  he 
had  sold  to  the  plaintiff  in  error  certain  grow- 
ing timber.  The  defendant  attempted  to  se- 
cure the  dismissal  of  the  action,  on  the 
ground  that  the  justice  had  no  jurisdiction 
of  an  action  for  the  breach  of  such  a  contract. 
Failing  in  this,  and  the  action  bein^  tried 
to  a  jury,  he  requested  the  justice  to  instruct 
the  jury  "that  if  they  find  from  the  evidence 
that  the  trees  about  which  this  action  is 
brought  were  at  the  time  of  said  alleged  con- 
tract then  growing  upon  the  land  of  defend- 
ant, and  that  no  note  or  contract  or  memoran- 
dum of  the  contract  of  sale  wfis  at  the  time 
made  in  writing,  the  plaintiff  cannot  main- 
tain this  action,  and  your  verdict  should  be 
for  the  defendant,"  which  instruction  the 
justice  refused  to  give,  but  on  the  contrary- 


gave  to  them  the  following  instructions  oi^ 
the  subject :  **  This  is  an  action  for  damage, 
not  on  the  contract,  nor  to  enforce  the  same  ; 
and  if_you  find  that  a  contract  was  made 
verbal  or  otherwise  and  the  defendant  refused 
or  failed  to  comply  with  its  terms,  the  plain- 
tiff is  entitled  to  any  damage  you  may  find 
him  to  have  sustained  by  way  of  such  non- 
compliance." The  defendant  in  error,  wha 
was  also  the  defendant  in  the  justice's  court, 
excepted,  both  to  the  charge  as  given  and  ta 
the  refusal  to  charge  as  requested ;  the  ver- 
dict and  judgment  being  against  him,  ho 
embodied  the  charge  as  >;iven,  as  well  as  that 
refused,  in  separate  bills  of  exceptions,  and 
brought  the  cause  to  the  court  of  common 
pleas  on  error,  where  the  judgment  of  the 
justice  of  the  peace  was  affirmed.  He  there- 
upon brought  error  to  the  circuit  court, 
where  the  judgments  of  the  court  of  common 
pleas  and  that  of  the  justice  were  both  re- 
versed, and  it  is  to  reverse  tiiis  judgment  of 
the  circuit  court,  and  reinstate  and  affirn> 
those  of  the  court  of  common  pleas  and  jus- 
tice of  the  peace,  that  this  proceeding  i» 
pending. 

Counsel  for  plaintiff  in  error  contends  that 
the  record  contains  nothing  to  show  that  the 
trees  which  were  the  subject  of  the  contract 
were  standing  or  growing,  and  that  therefore 
it  does  not  appear  that  the  defendant  was  in- 
jured by  the  instructions  given  and  refused. 
The  record  does  not  support  this  contention. 
During  the  trial  three  separate  bills  of  ex- 
ceptions were  taken,  and,  when  all  of  them 
are  considered  together,  it  clearly  appears 


In  1  Ld.  Baym.  182,  Treby,  Ch.  J.,  reported  to  the 
justices  his  opinion  cfiveo  at  nisi  prius  to  the  effect 
that  a  sale  of  standlnsr  timber  was  not  within  the 
statute,  but  was  merely  the  sale  of  a  chattel  in- 
terest, and  the  report  says  that  Powell,  X,  con- 
curred with  this. 

In  Smith  V.  Surman,  0  Bam.  ft  C.  561,  a  sale  of 
timber  at  a  certain  price  per  foot  was  held  to  be 
not  within  the  statute. 

And  a^ain  in  Marshall  v.  Gieen,  L.  B.  1  a  P.  Div. 
89,  it  was  decided  that  a  sale  of  timber  to  be  taken 
away  as  soon  as  possible  was  not  the  sale  of  an  in- 
terest in  land  which  Is  required  to  be  In  writing'. 

In  Boyoe  v.  Washburn,  4  Hun ,  782,  it  was  held 
also  that  an  aflreement  to  cut  and  deliver  logs  from 
one^s  own  land  was  not  within  the  Statute  of 
Frauds  touching  interests  in  real  property. 

The  same  decision  was  also  made  in  Klllmore  ▼• 
Howlett,48N.  Y.fi68. 

And  in  Claflin  v.  Carpenter,  4  Met.  680,  88  Am. 
Dec.  881,  a  sale  of  trees  to  be  cut  and  taken  from 
the  land  was  held  not  to  convey  any  interest  in  the 
land,  but  merely  the  trees  when  severed. 

Following  this  case,  it  was  also  held  in  Gain  v. 
MeGuire,  18  B.  Mon.  810,  that  a  sale  of  trees  for  im- 
mediate separation  from  the  land  was  not  within 
the  statute. 

And  again  in  Byassee  v.  Reese,  4  Met.  (Ky.)  872, 
88  Am.  Dec.  481,  it  was  held  that  a  sale  of  trees  in 
contemplation  of  their  immediate  severance  from 
the  land  passed  only  an  interest  in  chattels  and  was 
not  within  the  statute. 

In  Smith  v.  Bryan,  5  Md.  141, 58  Am.  Dec.  104,  It 
was  held  that  a  resale  by  one  who  had  bought  the 
timber  on  a  tract  of  land,  of  certain  trees  to  the 
owner  of  the  land,  was  valid,  although  by  parol, 
and  was  a  mere  sale  of  chattels. 

In  Whitmarsh  v.  Walker,  1  Met.  818,  a  sale  of 
mulberry  trees  in  a  nursery,  to  be  delivered  on  the 

19  L.  a  A. 


ground  where  they  were  grown,  was  held  to  be  not 
a  sale  of  an  interest  in  lands  but  valid,  although  not 
in  writing. 

In  Ellison  v.  Brigham.  88  Vt.  68,  an  oral  agree- 
ment for  the  sale  of  trees,  which  the  owner  agreed 
to  cut  and  draw  to  a  mill,  was  held  to  be  within  the 
Statute  of  Frauds,  but  the  decision  appears  to  be 
based  on  that  clause  relating  to  the  sale  of  goods, 
and  the  question  seems  to  have  been  between  a  sale 
and  a  manufacture. 

The  sale  of  a  certain  number  of  cords  of  wood 
then  in  the  tree  was  held  in  Knox  v.  Haralson,  t 
Tenn.  Ch.  236.  to  be  within  the  Statute  of  Frauds, 
relating  to  interests  Inland. 

It  will  be  seen  that  a  few  English  and  Amerioao 
oases  have  treated  a  sale  of  trees  to  be  immediately 
cut  and  taken  away  by  the  purchaser  as  a  sale  of 
personal  property,  and  this  is  dearly  the  law  In 
some  Jurisdictions;  but,  in  the  majority  of  cases,  as 
in  the  main  case  at)ove,  the  time  of  severance  does 
not  seem  to  have  been  regarded  as  material,  and 
the  general  doctrine  has  been  declared  that  a  sale 
of  standing  timber  Is  within  the  Statute  of  Frauds, 
as  being  a  sale  of  an  interest  in  lands. 

Effect  oforalsdlsataUeense, 

It  may  be  regarded  as  settled  that  whether  or  not 
a  sale  of  standing  timber  is  within  the  Statute  of 
Frauds,  an  oral  agreement  will  be  a  sufficient 
license  until  it  is  revoked  to  Justify  the  cuttln;r 
of  timber.  Belch  v.  Jones,  28  Ind.  866;  Arm- 
strong V.  Lawson,  78  Ind.  498;  Owens  v.  Lewis» 
46  Ind.  488,  16  Am.  Bcp.  296;  Oool  v.  Peters  a  dr 
L.  Co.  87  Ind.  681:  Greeley  v.  Stilson,  27  Mich. 
167;  Wetmore  v.  Neuberger,  44  Mich.  882;  Spalding 
▼•  Archibald,  62  Mich.  866,  60  Am.  Eep.  253;  White 
V.  King,  87  Mich.  107;  Erskine  v.  Plummer,  7  Mo. 
447,  22  Am.  Dec.  216;  Yale  v.  Seeley,  16  Vt.221:  Ben- 
nett  V.  Scutt,  18  Barb.  347;  Drake  v.  Wells,  11  Allen. 
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that  evidenoe  was  given  tending  to  prove 
that  the  trees,  the  subject  of  the  contract, 
were  growing  on  the  land  at  the  time  it  was 
made,  and  that  the  contract  was  not  evi- 
denced by  any  note  or  memorandum  in  writ- 
ing. The  instruction  refused  was,  therefore, 
pertinent,  and  if  it  contained  a  sound  legal 
proposition  the  refusal  to  give  it  in  charge 
to  the  jury  was  prejudicial  to  the  defendant. 
The  court,  however,  not  only  refused  to  give 
the  instructions  requested  by  the  defendant, 
but  told  the  jury  in  substance  that  no  written 
memorandum  was  necessary.  Great  doubt 
exists  In  the  minds  of  many  eminent  jurists 
whether,  in  this  state,  a  justice  of  the  peace 
is  bound  to  instruct  a  jury  at  all ;  the  Code 
of  Civil  Procedure  specifically  imposes  this 
duty  upon  tlie  courts  of  common  pleas,  (Rev. 
Stat.  §  5190, )  but  is  silent  upon  the  subject 
as  respects  justices  of  the  peace,  unless  by 
section  6705,  Rev.  Stat.,  the  provisions  of 
the  Code  of  Civil  Procedure,  respecting  the 
duties  of  courts  of  common  pleas  in  this 
particular,  are  made  applicable  to  justices' 
courts,  which  admits  of  grave  doubt.  The 
courts  of  last  resort  in  thelstates  of  Iowa  and 
Nebraska  have  held  that  a  justice  of  the 
peace  has  no  authority  to  instruct  the  jury 
on  the' trial  of  an  action  in  this  court.  8t, 
Joseph  Mfg.  Co.  v.  Harrington,  58  Iowa,  880 ; 
Ives  V.  Norris,  18  Neb.  252.  And  it  has  been 
held  in  New  York  that  the  jury  were  the 
judges  of  the  law  as  well  as  of  the  facts. 
McSeil  V.  Bcoffidd,  8  Johns.  436;  PennYcm 
Village  Tnutteee  v.  T?u>me,  6  Hill,  826. 

The  Supreme  Court  of  Georgia  holds  that 
"the  law  does  not  require  a  Justice  of  the 
peace  to  charge  the  jury  at  all,  and  it  would 
seem  best  that  he  should  not  do  so ;  but  if  he 
undertakes  to  instruct  them,  he  must  do  so 
correctly."    Bendheim  v.   Baldwin,   78  Ga. 


594;  Adams  v.  Clark,  64  Ga.  648.  In  De- 
laney  v.  NagU,  16  Barb.  96,  the  justice  of 
the  peace  had  been  requested  to  giVe  to  the 
jury  a  pertinent  and  correct  proposition  of 
law ;  this  he  refused,  saying  ^that  the  jury 
had  heard  all  the  testimony,  and  the  argu- 
ments of  counsel,  and  were  the  judges  of  the 
law  and  the  evidence,  and  that  the  court  had 
nothing  more  to  sav  to  them,  and  would  leave 
the  matter  for  their  consideration. "  On  ap- 
peal, the  supreme  court  says :  ^'The  justice, 
in  this  case,  left  the  whole  matter  to  the 
jury ;  law  as  well  as  facts.  He  did  not,  as 
the  appellant's  counsel  supposes,  bv  impli- 
cation charge  the  converse  of  the  defendant's 
propositions.  They  were  left  unfettered,  to 
decide  both  the  law  and  the  fact.  We  can- 
not say  that  they  have  decided  wron^." 

There  Is  strong  ground  to  contend,  in  rea- 
son as  well  as  upon  authority,  that  a  justice 
of  the  peace  may  deny  a  reouest  to  give  in 
charge  to  a  jury  a  sound  ana  pertinent  legal 
proposition ;  no  such  duty  is  specifically  en- 
joined on  him  by  any  statute  of  this  state ; 
nor  is  he  clothea  with  power  to  enforce  his 
instructions  by  granting  a  new  trial  should 
they  be  disregarded  by  the  jury.  Neither 
does  he  usually  possess  legal  knowledge  su- 
perior to  that  of  the  jurors  whom  he  is  re- 
quested to  instruct.  The  opposite  doctrine, 
however,  is  not  without  eminent  authority 
in  its  favor.  Jtidge  Swan,  in  his  valuable 
treatise  for  the  guidance  of  justices  of  the 
peace,  lays  down  the  rule  that  a  justice  is 
bound  to  give  to  the  jury  proper  instructions 
when  so  requested.  Swan,  Justices,  183,  189. 
And  the  same  view  is  taken  by  Judge  Boynton 
in  Kaufman  v.  Broughton,  81  Ohio  St.  480. 
No  authority,  however,  is  cited  by  either  of 
these  eminent  jurists  in  support  of  the  prop- 
osition advanced  by  them,  nor  does  either 


141:  IXriscoU  V.  Marshall,  16  Gray.  02:  Giles  v. 
BlmondB,  16  Gray,  441. 77  Am.  Dec.  878;  Lillle  v. 
Dunbar,  (&  Wis.  198. 

Such  a  lioeoae,  however,  may  be  revoked  before 
the  trees  are  cut,  and  the  only  remedy  Is  an  action 
of  damaffes  for  breach  of  contract.  Drake  v. 
Wells,  «uprcL 

And  the  above  decision  was  made  in  Maesachu- 
setts  where  an  oral  sale  of  standinfr  timber  has  been 
considered  not  to  be  within  the  statute,  but  to  be 
merely  an  executory  contract  of  sale  conveying  an 
interest  in  the  trees  when  severed.  Giles  v.  Sim- 
onds.  supra. 

But  even  where  it  Is  held  that  such  an  oral  con- 
tract is  within  the  statute,  a  refusal  to  permit  the 
outtlnfr  of  the  trees  after  the  owner  of  the  land  has 
received  the  nonsideration  makes  him  liable  in 
damaires.    Terrell  v.  Frazler,  79  Ind.  473. 

When  the  trees  are  cut  under  an  oral  contract 
they  become  the  personal  property  of  the  pur- 
chaser.   Yale  V.  Seeley,  supra. 

And  such  oral  contract  is  a  good  defense,  when 
fully  executed,  to  an  action  of  trover  for  taking 
the  trees.    Pierrepont  v.  Barnard,  6  N.  Y.  279. 

Where  the  vendee  of  land,  under  an  executory 
contract,  was  authorized  to  cut  lumber  only  with 
written  consent  of  the  vendor,  a  parol  cousentwas 
held  sufficient  as  a  defense  in  trover.    IMd. 

When  the  contract  of  sale  has  been  fully  exe- 
cuted, the  statute  has  no  application.  Chamberlain 
V.  Smith,  21  C7.  a  Q.  8.10(1. 

And  one  who  has  out  and  taken  away  trees  under 
an  oral  contract  is  clearly  liable  for  the  agreed 
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price.    Wood  v.  Shultis,  4  Hun,  800;  Teal  v.  Auty, 
2Brod.d^B.99. 

An  absolute  deed  of  the  land  to  a  third  person 
revokes  a  license  to  enter  under  a  parol  sale  of 
trees.  Drake  v.  Weils,  11  AUen,  128;  Harrell  v. 
MUler,  85  Miss.  700, 72  Am.  Dec.  164. 

But  a  mere  bill  of  sale  of  the  land  Is  held  not  to 
coDstltute  such  a  revocation.  White  v.  King,  87 
Mich.  107. 

And  after  the  trees  are  cut  the  license  to  enter 
for  rhem  is  irrevocable.  Owens  v.  Lewis,  46  Ind. 
488, 16  Am.  Rep.  285;  Oool  v.  Peters  B.  &  L.  Go.  87 
Ind.  681. 

The  same  principle  applies  to  a  parol  extension 
of  time  to  cut  timber  under  a  written  agreement 
of  sale,  and  such  an  extension  is  good  as  a  license. 
Williams  v.  Flood,  68  Mich.  487. 

But  the  death  of  the  licensor  revokes  a  license 
given  by  an  oral  extension  of  time  for  an  indefinite 
period.  Putney  v.  Day.  6  K.  H.  480, 25  Am.  Dec 
470. 

Sale  of  iHjrk, 

A  sale  of  bark  on  standing  trees  is  within  the 
Statute  of  Frauds  relating  to  interests  in  realty, 
and  a  written  contract  therefor  cannot  therefore 
be  varied  by  a  new  oral  agreement.  Thomson  v. 
Poor,  67  Hun,  285. 

But  in  Massachusetts  an  oral  agreement  giving  a 
right  to  cut  down  trees  and  take  their  bark  is  con- 
sidered not  to  be  within  the  Statute  of  Frauds,  and 
is  at  least  a  good  defense  to  trespass,  where  the 
trees  were  cut  before  it  was  forbidden.  Nettleton 
V.  Bikes,8Met.  86.  B.  A. B. 
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discuss  it  on  principle,  but  seems  to  have 
taken  it  to  be  conceded  as  matter  of  course. 
The  direbt  question  has  not  heretofore  been 
considered  by  this  court,  nor  does  it  neccs- 
fiarily  arise  in  the  case  under  consideration; 
for  the  justice  in  this  case  did  not  merely 
decline  to  give  an  instruction  which  he  had 
been  requested  to  give,  and  then  submit  the 
evidence  to  the  jury  without  any  instruc- 
tions whatever,  but  he  actually  gave  them 
in  charge  a  proposition  substantially  the  con- 
verse of  that  which  was  requested.  The 
highest  courts  of  the  states  of  Iowa  and  Ne- 
braska hold  that  an  instruction  given  by  a 
justice  of  the  peace  to  a  jur^  is  a  mere  nul- 
lity that  they  will  not  review.  8t.  Joseph 
JUffg,  Co.  ▼.  Ha/rrington^  53  Iowa,  880;  Ju« 
V.  Norris,  18  Neb.  252.  On  the  other  hand, 
the  doctrine  in  New  York  and  Qeor>i:ia  is 
that,  while  a  justice  is  not  bound  to  instruct 
a  jury,  yet,  if  he  does  so,  it  must  be  done 
correctly.  BendJieim  ▼.  Baldioin,  78  Ga.  5d4 ; 
AdaTM  ▼.  Clark,  64  Ga.  648;  Ddancy  v. 
Jfagle,  16  Barb.  96;PennTan  Village  Trustees 
V.  Thorne,  6  Hill,  826.  The  latter  rule,  we 
think,  is  the  better  one.  Without  passing 
upon  the  question  of  the  duty  of  a  justice 
of  the  peace  to  give  to  the  jury  a  sound 
and  pertinent  legal  proposition  when  he  is 
so  requested,  we  hold  that  if  he  does  instruct 
them,  whether  pursuant  to  a  request  or  not, 
he  is  bound  to  lay  down  the  law  correctly ; 
for  a  jury  are  q^uite  likely  to  respect  the  offi- 
cial character  oi  the  justice,  and  be  influenced 
by  the  instructions  that  he  may  give  to  them 
under  the  sanction  of  his  office. 

Whether  a  sale  of  growing  trees  is  the  sale 
of  an  interest  in  or  concerning  land  has  long 
been  a  much  controverted  subject  in  the 
courts  of  England,  as  well  as  in  the  courts 
of  the  several  states  of  the  Union.  The  ques- 
tion has  been  differently  decided  in  different 
jurisdictions,  and  by  different  courts,  or  at 
different  times  by  the  same  court  within  the 
flame  jurisdiction.  The  courts  of  England, 
particularly,  have  varied  widely  in  their 
holdings  on  the  subject.  Lord  Mansfield  held 
that  the  sale  of  a  crop  of  growing  turnips 
was  within  this  clause  of  the  statute.  Bm- 
merson  v.  Heelis,  2  Taunt.  88,  following  the 
case  of  Waddingion  v.  Bristow,  2  Bos.  <fe  P. 
452,  where  the  sale  of  a  crop  of  growing  hops 
was  adjudged  not  to  have  been  a  sale  of  goods 
and  chattels  merely.  And  in  Crosby  y.  Wads- 
ioorth,  6  East,  602,  the  sale  of  growing  grass 
was  held  to  be  a  contract  for  the  sale  of  an 
interest  in  or  concerning  land,  Lord  Ellen- 
borough  saying:  "Upon  the  first  of  these 
questions,"  (whether  this  purchase  of  the 
growing  crop  be  a  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,)  "I  think  that  the 
agreement  stated,  conferring,  as  it  professes 
to  do,  an  exclusive  right  to  the  vesture  of  the 
land  during  a  limited  time  and  for  given 

f>urposcs,  is  a  contract  or  sale  of  an  interest 
n,  or  at  least  an  interest  concerning,  lands.*' 
Id.  610.  Afterwards,  in  Teal  v.  Auty,  2 
Brod.  &  B.  09,  the  court  of  common  pleas 
held  a  contract  for  the  sale  of  growing  poles 
was  a  sale  of  an  interest  in  or  concerning 
lands.  Man^  decisions  have  been  announced 
by  the  English  courts  since  the  cases  above 
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noted  were  decided,  the  tendency  of  which 
have  been  to  greatly  narrow  the  application 
of  the  fourth  section  of  the  Statute  of  Frauds 
to  crops,  or  timber,  growing  upon  land. 
Crops  planted  and  raised  annually  by  the 
hand  of  man  are  practically  withdrawn  from 
its  operation,  while  the  sale  of  other  crops, 
and  in  some  instances  growing  timber,  also, 
are  withdrawn  from  the  statute,  where,  in 
the  contemplation  of  the  contracting  parties, 
the  subject  of  the  contract  is  to  be  treated  as 
a  chattel.  The  latest  declaration  of  the  Eng- 
lish courts  upon  this  question  is  that  of  the 
common  pleas  division  of  the  high  court  of 

iustice,  in  MarshaU  v.  Green,  L.  R.  1  C.  P. 
)iv.  85,  decided  in  1875.  The  syllabus 
reads :  "  A  sale  of  growing  timber  to  be  taken 
away  as  soon  as  possible  by  the  purchaser  is 
not  a  contract  or  sale  of  land,  or  any  interest 
therein,  within  the  fourth  section  of  the  Stat- 
ute of  Frauds. "  This  decision  was  rendered 
by  the  three  justices  who  constituted  the 
common  pleas  division  of  the  high  court  of 
justice,  Coleridge,  Ch.  J.,  Brett  and  Grove, 
«/«/.,  whose  characters  and  attainments  entitle 
it  to  great  weight ;  yet,  in  view  of  the  prior 
lon^  period  of  unsettled  professional  and 
judicial  opinion  in  England  upon  the  ques- 
tion, that  the  court  was  not  one  of  final  resort, 
and  that  the  decision  has  encountered  adverse 
criticism  from  high  authority,  (Benjamin, 
Sales,  ed.  1892,  §  126,)  it  cannot  be  consid- 
ered as  finally  settling  the  law  of  Eng- 
land on  this  subject.  The  conflict  among 
the  American  cases  on  the  subject  cannot 
be  wholly  reconciled.  In  Massachusetts, 
Maine,  Maryland,  Kentucky,  and  Connecti- 
cut sales  of  growing  trees,  to  be  presently 
cut  and  removed  by  the  vendee,  are  held  not 
to  be  within  the  operation  of  the  fourth  sec- 
tion of  the  Statute  of  Frauds.  Clafiin  y« 
Carpenter,  4  Met.  580,  88  Am.  Dec.  881; 
Nettletan  v.  Bikes,  8  Met.  84;  Bostmek  v. 
Leach,  8  Day,  476;  Erskine  v.  Plummer,  7 
Me.  447,  22  Am.  Dec.  216;  Cutler  v.  Pope, 
18  Me.  877 ;  Cain  v.  McOuire,  18  B.  Mon. 
840;  Byassee  v.  Eeese,  4  Met.  (Ky.)  872.  83 
Am.  Dec.  481 ;  Smith  ▼.  Bryan,  5  Md.  141, 
69  Am.  Dec.  104.  In  none  of  these  cases, 
except  4  Met.  (Ky.)  878,  and  in  18  B.  Mon. 
340,  had  the  vendor  attempted  to  repudiate 
the  contract  before  the  vendee  had  entered 
upon  its  execution,  and  the  statement  of 
facts  in  those  two  cases  do  not  speak  clearly 
upon  this  point.  In  the  leading  Encrlisa 
case  before  cited,  {Marshall  v.  Chien,  C  R. 
1  C.  P.  Div.  85,)  the  vendee  had  also  entered 
upon  the  work  of  felling  the  trees,  and  had 
sold  some  of  their  tops  before  the  vendor 
countermanded  the  sale.  These  cases,  there- 
fore, cannot  be  regarded  as  directly  holding 
that  a  vendee,  by  parol,  of  growing  timber 
to  be  presently  felled  and  removed,  "may  not 
repudiate  the  contract  before  an3*thing  is 
done  under  it ;  and  this  was  the  situation  in 
which  the  parties  to  the  case  now  under  con- 
sideration stood  when  the  contract  was  re- 
pudiated. Indeed,  a  late  case  in  Massachu- 
setts, QiUs  V.  Simonds,  15  Gray,  441,  77  Am. 
Dec.  873,  holds  that  "the  owner  of  land, 
who  has  made  a  verbal  contract  for  the  sale 
of  standing  wood  to  be  cut  and  severed  from 
the  freehold  by  the  purchaser,  may  at  any 
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time  revoke  the  lloense  which  he  thereby 
gives  to  the  purchaser  to  enter  his  land  to  cut 
and  carry  away  the  wood,  so  far  as  it  relates 
to  any  wood  not  cut  at  the  time  of  the  revo- 
cation. ^  The  courts  of  most  of  the  American 
states,  however,  that  have  considered  the 
question,  hold  expressly  that  a  sale  of  grow- 
ing or  standing  timber  is  a  contract  concern- 
ing an  interest  in  lands,  and  within  the  fourth 
section  of  the  Statute  of  Frauds.  Oreen  v. 
Armstrong,  1  Denio,  550;  BisJiap  v.  BUihop, 
11  N.  Y.  123,  62  Am.  Dec.  68;  WestlrrookY, 
Eager,  16  N.  J.  L.  81;  Buck  v.  Pickmll, 
27  Vt.  157 ;  Cool  v.  Peters  B.  A  L,  Co,  87 
Ind.  531 ;  lerreU  v.  Frazier,  79  Ind.  478 ; 
Owens  V.  Lems,  46  Ind.  488,  15  Am.  Hep. 
295 ;  Armstrong  v.  Lawson,  73  Ind.  498 ;  Jcu^- 
9on  V.  Evans,  44  Mich.  510 ;  Lyle  v.  Shinne- 
barger,  17  Mo.  App.  66 ;  Hotoe  v.  Batchelder, 
49  N.  H.  204;  Putney  v.  Day,  6  N.  H.  430. 
25  Am.  Dec.  470 ;  Boioera  v.  Bowers,  95  Pa. 
477 ;  DanieU  v.  BaiUy,  43  Wis.  566 ;  LiUie  v. 
Dunbar,  62  Wis.  198 ;  Knox  ▼.  Earalson,  2 
Tenn.  Ch.  232.  The  question  is  now,  for  the 
first  time,  before  this  court  for  determination ; 
and  we  are  at  liberty  to  adopt  that  rule  on 
the  subject  most  conformable  to  sound  reason. 
In  all  its  other  relations  to  the  affairs  of  men, 
growing  timber  is  regarded  as  an  integral 
part  of  the  land  upon  which  it  stands ;  it  is 
not  subject  to  levy  and  sale  upon  execution 


as  chattel  property;  It  descends  with  th» 
land  to  the  heir,  and  passes  to  the  vendor 
with  the  soil.  Jones  v.  Timmons,  21  Ohio 
St.  596.  Coal,  petroleum,  building  stone^ 
and  many  other  substances  constituting:  in* 
tegral  parts  of  the  land,  have  become  aiticles 
of  commerce,  and  easily  detached  and  re* 
moved,  and,  when  detached  and  removed, 
become  personal  property,  as  well  as  fallea 
timber;  but  no  case  is  found  in  which  it  is 
suggested  that  sales  of  such  substances,  with 
a  view  to  their  immediate  removal,  would 
not  be  within  the  statute.  Sales  of  growing 
timber  are  as  likely  to  become  the  subjects 
of  fraud  and  perjury  as  are  the  other  integral 
parts  of  the  land,  and  the  question  whether 
such  sale  is  a  sale  of  an  interest  in  or  con* 
ceming  lands  should  depend  not  upon  the 
intention  of  the  parties,  but  upon  the  legal 
character  of  the  subject  of  the  contract, 
which,  in  the  case  of  growing  timber,  is 
that  of  realty.  This  rule  has  the  additional 
merit  of  being  clear,  simple,  and  of  easy 
application, — qualities  entitled  to  substan* 
tiai  weight  in  choosing  between  conflicting 
principles.  Whether  circumstances  of  part 
performance  might  require  a  modification  of 
this  rule  is  not  before  the  court,  and  has  not 
been  considered. 
Judgment  affirmed. 
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^1  •  A  erimliial  information  whieh  simply 
alleipes  that  acensed  did  openly  dis<»- 

^Headnotesby  KwtjiAM,  J. 


bey  a  quarantine  order  of  the  county  su* 
penDteoaent  of  health,  probibitinfir  bim  from  gO' 
Inir  u  pen  the  street^by  his  so  ffolng  upon  the  street, 
states  no  offense,  because  it  does  not  show  tbat 
accused  was  Inf  ormed.or  bad  any  knowledge,  tbat 
such  an  order  had  been  made. 
8«  Sneh  an  order  Is  nnlike  a  g:eneral 
law,  knowledge  of  which  is  Imputed  to  every 
one. 

(March  2, 1888.) 


NOTC— XiloMlity  for  eommunieaiing  eontagious 
disease. 

The  decisions  on  the  subject  of  quarantine,  other 
than  those  touching  the  quarantine  of  vessels,  are 
very  few  indeed,  and  we  have  found  none  exactly 
tn  point  as  a  precedent  for  the  above  case,  in  re- 
spect to  the  quarantine  of  dwellings  and  the  notice 
thereof  to  the  occupants. 

The  growing  body  of  laws  on  the  subject  oiP 
health  and  the  increased  attention  of  the  public  to 
this  subject  render  the  case  of  much  general  in* 
terest. 

The  liability  of  a  person  who  exposes  the  public 
to  a  contagious  disease  has  been  touched  upon  in 
several  English  cases.  In  Rex  v.  Yantandillo,  2 
Maule  ft  S.  78,  it  was  held  an  indictable  offense  to 
carry  a  child  having  the  smallpox  along  the  high- 
way in  which  persons  were  pasising  and  near  occu- 
pied dwellings. 

In  Bex  V.  Burnett,  4  Maule  ft  S.  272,  the  same  doc- 
trine was  applied  and  a  physician  received  a  sen- 
tence to  imprisonment  for  six  months  for  causing 
his  patients,  who  had  such  a  contagious  disease,  to 
come  through  the  streets  to  his  ofBce  for  treatment 
instead  of  going  himself  to  see  thegi. 

But  in  Tunbridge  Wells  Local  Board  v.  Blsshopp, 
L.  R.  2C.  P.  Div.  187,  it  was  held  that  the  Bnglish 
Public  Health  Act  of  1875(88  ft  89  Vict  chap.  56) 
19L.R.A. 


8  126,  subd.  2,  providing  a  penalty  for  one  wba 
has  charge  of  a  person  infected  with  a  contagious- 
disease  to  expose  him  in  a  public  street  without 
proper  precautions  against  spreading  the  disease^ 
did  not  authorize  the  punishment  of  a  physician 
who  sent  a  man  with  scarlet  fever  to  a  hospital 
with  a  certificate,  telling  him  to  go  in  the  middle 
of  the  street  and  not  talk  with  any  one,  and  who 
on  the  patlent*s  return,  because  he  was  refused  ad- 
mittance, went  with  him  through  the  streets  to  th» 
residence  of  an  officer  from  whom  he  got  an  order 
of  admission.  The  court  held  that  the  physiciaD 
oould  not  be  considered  to  have  ''charge'*  of  the 
patient;  but  that,  even  if  he  had,  he  had  not  com- 
mitted an  offense,  as  he  had  done  the  best  he  oould 
to  prevent  the  spread  of  the  fever  and  had  not  wIUp 
fully  exposed  the  patient  in  the  street. 

In  Rex  V.  Harris,  4  T.  B.  202,  it  was  held  to  be  a 
misdemeanor  at  common  law  to  go  on  board  a 
quarantined  ship  in  violation  of  an  order  of  coun- 
cil made  in  pursuance  of  the  Act  28  Geo.  n.,  chap.  8. 
§  1,  which  provided  that  infected  ships  and  persons 
going  on  board  of  them,  should  be  subject  to  or- 
ders made  by  the  king  in  council,  but  prescribed 
no  punishment. 

A  lodger  who  knowingly  introduced  into  a  lodg- 
ing house  his  children,  who  were  Infected  with 
scarlet  fever,  was  held  liable  and  subjected  to  a 


See  also  23  L.  R.  A.  73;  35  L.  R.  A.  249. 
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South  Dakota  Sufbeicb  Ooobt. 


Mab.. 


ERROR  to   tbe  Coantv   Court  for   Hand 
County  to  review  a  judgmeut  convicting 
defendant  of  disobeying  a  quarantine  order  of 
the  county  superintendent  of  health.  Bevefted, 
The  facts  are  stated  in  the  opinion. 
Me98r».  Shank  ft  Hng^hefl  for  plaintiff  in 
error. 

Mr,  Robert  Dollard,  AUy-Qen,,  for  the 
the  State. 


Kellam*  J.,  delivered  the  opinion  of  the 
court: 

In  the  county  court  of  Hand  county  an  in- 
formation was  filed  against  plaintiff  in  error, 
charging  him  with  a  mlsdemeaDor,  as  follows: 
*'The  said  D.  G.  Butts,  on  the  29th  dav  of  De- 
cember, A.  D.  1891,  at  the  town  of  Miller, 
county  of  Hand,  and  state  of  South  Dakota, 
did  violate  the  orders  of  the  county  superin- 
tendent of  health  of  said  county  and  state,  as 
follows,  to  wit:  That  at  said  time  and  place 
the  said  D.  G.  Butts  did  openly  disobey  and 
break  a  quarantine  order  of  W.  H.  Lane,  su- 
perintendent of  health,  made  on  or  about  De- 
cember 34,  1891,  which  order  and  quarantine 
regulation  prohibited  said  D.  G.  Butts  from 
leaving  his  own  residence  uutil  further  orders 
or  permission  of  said  superintendent  of  health, 
by  openly  going  from  his  house  upon  the  pub- 
lic streets  in  said  town  of  Miller,  thereby  ex- 
posing and  endangering  the  health  cf  the  pub- 
lic to  a  contagious  and  infectious  disease,  to 
wit,  diphtheria,  against  the  form  of  the  stat- 
ute," etc.  Plaintiff  in  error  moved  to  dismiss 
the  proceedings  for  tbe  reason  that  tbe  infor- 
mation stated  no  offense  which  the  court  had 
jurisdiction  to  trv.  Tbe  motion  was  denied. 
He  was  tried  and  convicted,  and  brings  such 
judgment  of  conviction  to  this  court  for  re- 
view. Many  errors  are  assigned,  but,  as  we 
regard  the  information  Insufficient  to  sustain  a 
conviction,  we  examine  only  that. 

Passing  the  inferential  manner  in  which, 


only,  it  is  shown  that  W.  H.  Lane  was  at  the 
time  superintendent  of  health,  or  that  he  ever 
issued  anv  order,  or  that  it  was  pending  and 
unrevoked  when  plaintiff  in  error  did  the  act 
charged  as  a  violation  of  it,  we  think  the  in- 
formation, for  other  reasons,  does  not  state 
facts  sufficient  to  constitute  an  offense.  The 
openly  going  from  his  residence  upon  the  pub- 
lic streets  did  not  make  plaintiff  in  error  a 
criminal  offender  against  the  quarantine  order, 
unless  he  knew  of  its  existence.  Such  an  or- 
der is  unlike  a  law,  knowledge  of  which  is 
charged  against  every  one.  The  order  might 
have  been  duly  and  properly  made,  and  after 
it  was  so  made  plaintiff  in  error  might  have 
done  th6  verv  thing  which  the  order  prohib- 
ited, and  still  be  innocent  of  offense,  unless  he 
knew  of  such  prohibition.  It  is  not  alleged 
that  the  order  was  served  upon  him,  or  that  it 
was  in  any  way  brought  to  his  knowled<;e,  di- 
rectly or  indirectly.  If  it  were  even  alleged 
that  the  act  was  done  willfully,  it  would  come 
nearer  stating  an  offense.  But  all  the  matters 
charged  in  the  information  might  be  proved, 
and  yet  entirely  fail  to  show  tbe  guilt  of  the 
plaintiff  in  error,  because  his  guilt  would  de- 
pend upon  his  knowledge  that  the  act  was 
prohibited,  and  therefore  wron^.  Going  from 
one's  residence  upon  the  public  street  is  ordi- 
narily an  innocent  act.  To  make  it  criminal, 
it  must  be  done  with  a  knowledge, either  actual 
or  imputed,  that  it  has  l^en  authoritatively  for- 
bidden. There  is  nothing  in  this  information 
showing  any  such  knowledge  upon  the  part  of 
plaintiff  in  error,  or  any  facts  from  which 
It  might  be  inferred.  The  information  is  crit- 
icisable,  and  perhaps  defective,  in  other  re- 
spects; but  for  the  reason  suggested.  It  fails  to 
state  an  offense,  and  the  motion  to  dismiss 
should  have  been  sustained. 

TTie  judgment  ofifie  County  Court  is  reversed 
and  the  ease  remanded,  with  directions  to  dis- 
miss the  information. 

All  the  Judges  concur. 


judgment  for  £120  in  favor  of  the  lodglnff-bouse 
keeper,  where  four  of  the  latter^e  ohlldrea  took  the 
disease  and  died.  Best  v.  Stapp,  cited  la  footnote 
to  Tunbridgre  Wells  Local  Board  v.  BlEshopp,  L.  R. 
8C.P.IMV.187. 

So  a  lodger  who  took  children  into  a  boarding 
house  knowing  that  they  had  whooping  cough  was 
held  liable  for  the  consequent  damages  where  as  a 
result  thereof  a  child  of  the  proprietor  and  children 
of  the  other  boarders  caught  the  disease.  Smith  v. 
Baker,  20  Fed.  Rep.  709. 

A  railroad  company  is  not  liable  for  the  commu- 
nication to  a  passenger  of  a  contagious  disease 
from  its  railroad  ticket  agent,  if  neither  the  com- 
pany Dor  any  of  its  superior  officers  had  any 
knowledge  that  he  had  such  disease.  Long  v.  Chi- 
cago, K.  &  W.  R.  Go.  (Kan.)  15  L.  R.  A.  819. 

An  inn-keeper  who  keeps  his  inn  open  and  re- 
ceives a  guest  after  he  knows  that  there  is  small- 
pox in  tbe  house  is  liable  to  the  guest  so  received, 
if  the  latter  takes  tbe  disease.  Gilbert  v.  Hoffman, 
66  Iowa,  206. 66  Am.  Rep.  263. 

And  a  landlord  who  leases  a  dwelling,  knowing 
that  it  is  infected  with  smallpox,  is  liable  to  the 
tenant,  tf  the  latter  or  his  family  catch  the  disease 
in  consequence.  Minor  v.  Sharon,  112  Mass.  477, 27 
Am.  Rep.  122:  Oesar  v.  Karutz,  60  N.  Y.  229,  19  Am. 
Bep.  164. 

The  same  rule  has  been  applied  to  the  lease  of  a 
dwelling  in  which  a  person  had  died  with  diphtheria. 

19  L.  R.  A. 


Cutter  V.  Hamlen,  1 L.  R.  A.  429, 147  Mass.  471;  Sny- 
der V.  Gordon,  46  Hun,  688. 

In  Cutter  v.  Hamlen  the  bouse  had  been  disin- 
fected by  the  health  department,  but  a  finding  in 
favor  of  tbe  tenant  was  sustained  notwitbstaudlng 
this  fact,  where  the  drains  were  defective  and  tbe 
family  of  the  tenant  caught  the  disease. 

One  who,  on  going  to  see  vacant  apartments  in  a  . 
tenement  house,  is  Informed  by  a  tenant  that  the  > 
children  of  tbe  latter  have  an  infectious  disease 
which  the  landlord  denies,  stating  that  such  tenant 
deshred  that  tbe  rooms  should  be  left  vacant  in  or- 
der that  he  might  have  the  use  of  them,  is  not 
bound  to  search  or  Inquire  who  was  the  doctor  uf 
tbe  tenant,  in  order  to  ascertain  from  him  the  nat- 
ure of  the  disease  from  which  the  children  were 
suffering;  but  if  tbe  landlord's  statements  are 
false,  and  he  is  thereby  Induced  to  lease  the  apart- 
ments, and  as  a  consequence  his  child  takes  such 
contagious  disease,  he  may  recover  damages  from 
the  landlord.    Snyder  ▼.  Gordon,  46  Hun,  o38. 

The  liability  of  a  physician  to  a  man  who  took 
the  smallpox  when  sent  by  him  to  whitewash  a 
house  in  which  a  person  has  died  with  that  disease, 
as  both  parties  knew,  depends  on  the  physiclan^a 
negligence  and  the  workman's  freedom  from  con- 
tributory negligence,  which  are  botb  questions  for 
the  jury,  where  th?  physician  told  him  that  there 
was  no  danger  because  tbe  house  had  been  thor> . 
oughly  disinfected.    Span  v.  Ely,  8  Hun,  2S6. 

aA.B. 
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JSp  pa/rU  WhitwblIi. 
CALIFORNIA  SUPREME  COURT. 
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fir  parU  William  8.  WHITWELL. 

1.  It  Is  competent  ftir  the  courts  to  de- 
termine whether  any  pertiouJlar  regulation  of 
an  ordinary  buslnees  or  occupation  is  a  reason- 
able restriction  upon  the  constitutional  riffht  of 
a  citizen  to  engage  therein. 

IB*  The  bnsinees  of  maintaining  a  pri- 
Tate  asylum  for  the  treatment  of  inebriates* 
mild  forms  of  insanity,  and  other  nervous  and 
mental  diseases,  is  a  lawful  one  which  cannot  be 
prohibited  either  directly  or  indirectly  by  un- 
reasonable and  oppressive  regulations. 

8*  In  an  ordinance  for  the  regfulatlon 
of  hospitals  Ibr  insane  persons*  ine- 
briates, persons  of  unsound  mind,  or  those  suf- 
fering from  mental  or  nervous  diseasee,  provis- 
ions against  treating  both  males  and  females, 
or  more  than  one  of  such  classes  of  persons  in 
the  same  building,  and  against  keeping  such 
hospital  in  any  building  which  is  not  made  of 
bnokand  iron  or  iron  and  stone,  and  which  is  not 
surrounded  by  a  brick  or  stone  wall  at  least 
•eighteen  inches  thick  and  twelve  feet  high,  or 
which  is  within  lOU  yards  of  any  dwelling-house 
•or  school  bouse,  are  all  unreasonable  and  op- 
pressive, and  therefore  invalid. 

(April  1,  IflOa) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  the  discharge  of  prisoner  from  the 
custody  of  the  sheriff  of  San  Mateo  County, 
by  whom  he  had  been  arrested  under  a  war- 
rant charging  him  with  maintaining  a  hospital 
for  the  treatment  of  insane  persons  without 
having  procured  a  license,  as  provided  by  the 
board  of  county  commissioners  of  said  county. 
Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Mr,  Geori^e  €•  Ross»  for  petitioner: 

This  ordinance  deprives  petitioner  of  his 
property  and  of  his  liberty  without  due  process 
of  law. 

It  renders  valueless  the  wooden  buildings 
erected  bv  him  for  a  hospital  at  an  expense  as 
stipulated  of  $8,000,  by  absolutely  prohibiting 
their  use  in  his  business.  It  prevents  him 
from  even  treating  at  his  residence  and  house 
patients  who  do  not  desire  to  reside  there,  but 
simply  visit  him  for  treatment,  and  forbids 
■him  to  make  use  of  his  knowledge  and  faculties, 
and  labor  on  his  own  premises. 

Be  Jacobs,  08  N.  Y.  98,  50  Am.  Rep.  639; 
Pumpelly  v.  Green  Bay  <ft  M.  Canal  Co,  80  U. 
fi.  13  Wall.  177,  20  L.  ed.  560;  Wynehamer  v. 
J\»pffl.  13  N.  Y.  8»8;  People  v.  QilUon,  109 
N.  Y.  889,  4  Am.  St.  Rep.  468;  Slaughter- 
House  Cases,  88  U.  8. 16  Wall.  36,  106,  21  L. 
•cd.  394,  418;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34;  Butcher's  Union,  8.  H,  db  L.  8, 


Note.— The  constitutional  rights  of  citizens  as 
to  enga^ring  in  lawful  business  are  shown  with 
unusual  force  by  the  above  decision  which  fs  all 
the  more  striking  from  the  conceded  fact  of  the 
neoessity  for  supervision  and  regulation  of  the 
business  in  question. 

On  the  question  of  the  constitutionality  of  stat- 
ntes  prohibiting  private  banking,  see  State  v.  Scou- 
«aU  (8.  Dak.)  15  L.B.  A.  477,  and  no(«. 
19  L.R.  A. 


L.  Co,  ▼.  Orescent  City  L.  8,  L,  A  8.  H.  Co.  Ill 
TJ.  S.  746,  28  L.  ed.  585;  Live  8tock  D,  d  B. 
Asso.  V.  Crescent  City  L.  8,  L,  <fc  8,  H,  Co,  1 
Abb.  U.  8.  388. 

This  court  has  power  to  determine  whether 
this,  or  any  other  ordinance  passed  by  a  board 
of  supervisors  which  may  be  called  an  exer- 
cise of  the  police  power,  is  unreasonable  or 
oppressive. 

Spring  Valley  Water  Works  y.  8an  Fran- 
cisco, 6  L.  R.  A  756,  82  Cal.  286;  Ex  parte 
Chin  Tan,  60  CaL  83;  Dill.  Mun.  Corp.  No. 
828. 

Police  regulations,  to  be  valid,  must  be  rea> 
son  able. 

1  Dill.  Mun.  Corp.  §§  819,  323,  327,  828;  i2» 
parte  Frank,  52  Cal.  609,  28  Am.  Rep.  642; 
Ex  parte  Kearney,  55  Cal.  212;  Ex  parte 
Bodges,  87  Cal.  162;  Con-iaan  v.  Oaae,  68  Mo. 
544;  Austin  v.  Murray,  16  Pick.  125;  Clason 
V.  Mawaukee,dO  Wis.  321;  State  v.  Jersey  City, 
47  N.  J.  L.  288;  l^te  v.  East  Orange,  41  N.  J. 
L.  133;  Tick  Wo.  v.  Hopkins,  118  U.  8.  356,  30 
L.  ed.  220;  Watertown  v.  Mayo,  109  Mass.  315, 
12  Am.  Rep.  694;  CaldvceU  y.  Lincoln,  19  Neb. 
569;  Dunham  v.  Bochester,  5  Cow.  462;  Meyers 
V.  Chicago,  R  I,  dt  P.  B.  Co.  67  Iowa,  555,  48 
Am.  Rep.  50;  Com.  v.  Bobertson,  5  Cush.  438. 

What  are  reasonable  regulations  is  firmly 
estabh'shed  to  be  a  Judicial  question. 

Ticdeman,  Pol.  Powers,  §  194;  Toledo,  W. 
<fe  W,  B.  Co.  V.  JacksomiUe,  67  Rl  37, 16  Am. 
Rep.  611;  Ohio  dh  M.  B.  Co.  ▼.  Lackey,  78  111. 
55, 20  Am.  Rep.  259;  StaU  v.  East  Orange,  41 
N.  J.  L.  133;  Be  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  6i3:  Peo^  v.  QiUson,  109  N.  Y.  389; 
StaU  V.  Jersey  CUy,  47  N.  J.  L.  286. 

This  ordinance  is  unreasonable  in  that  it 

fives  to  the  board  of  supervisors  the  power  to 
ecide  whether  the  applicant  for  a  license  and 
his  assistants  are  suitable  persons  for  their  sev- 
eral stations.  It  is  unreasonable  in  that  a  li- 
censee must  own  at  least  210  acres  of  land  to 
prevent  a  dwelling-house  being  erected  within 
400  yards  of  his  hospital.  I(  is  unreasonable 
in  that  it  prohibits  the  treatment  of  both  male 
and  female  patients  in  the  same  building.  It 
is  unreasonable  in  that  it  prohibits  the  employ- 
ment of  both  male  and  female  servants  m 
the  buildings  and  grounds.  .  It  is  unreasonable 
for  that  it  requires  the  licensee  to  deliver  to 
the  county  clerk  a  duplicate  of  the  examining 
physicians'  certificate  before  the  original  is  is- 
sued. 

C-onst.  art.  1,  §  19;  Code  Civ.  Proc.  §  1881; 
Clinton  v.  Phillips,  58  111.  102,  11  Am.  Rep. 
52. 

The  contention  that  "the  special  circum- 
stances  of  Dr.  Whitwell  cannot  be  consid- 
ered;" that  the  facts  and  equitable  considera- 
tions set  forth  in  his  petition  and  hereinbefore 
stated  at  large,  are  entirely  out  of  place  in 
a  criminal  prosecution,  is  in  direct  opposition 
to  the  most  eminent  authorities. 

Tick  Wo  V.  Hopkins,  118  U.  8.  856,  30  L. 
ed.  220;  StaUY.  l^wery,  49  N  J.  L.  394;  Cor- 
rigan  v.  Gage,  68  Mo.  544;  Clason  v.  Ift^ 
waukee,  30  Wis.  316. 

Messrs.  G.  W.  Towle,  Jr,»  and  Robert 
Y.  Hajrnet  for  respondent: 
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Califobnia  Sufbekb  Coubt. 


Apb.«, 


The  question  must  be  whether  the  county 
acted  within  the  limits  marked  out  by  the  Con- 
stitution, or  whether  the  ordinance  is  of  the 
character  specified  by  the  Constitution. 

There  are  three  points  of  view  from  which 
It  may  be  seen  that  tlie  regulations  of  this  or- 
dinance are  police  or  sanitary. 

Thorpe  v.  Rutland  A  B.  B.  Co,  27  Vt.  149, 
62  Am.  Dec.  625, 4  Bl.  Com.  162;  1  Dill.  Mud. 
Corp.  8d  ed.  §  141. 

In  the  first  place  the  patients  themselves  are 
to  be  considered.  Being  deprived  of  the  use 
of  reason,  they  cannot  lookout  for  themselves. 

A  fire-proof  building  not  more  than  one 
story  in  height  may  be  required  for  a  laundry 
{ExparU  WkiU,  67  Cal.  102). |  iWhy  not  for 
an  asylum? 

The  surrounding  inhabitants  are  to  be  con- 
sidered. 

Even  if  the  patients  are  harmless,  there  is 
ample  reason  for  taking  precautions  against 
escapes. 

It  is  impossible  to  draw  any  distinct  line 
between  cases  which  are  not  dangerous  and 
those  which  are  so.  Insane  people  mav  be 
really  dangerous  and  yet  tbey  may  not  exhibit 
that  trait  for  some  time;  and  the  milder  forms 
of  insanity  may  develop  into  dangerous  forms 
by  insensible  degrees. 

Lyaander  v.  Jyortofi,  46  Leg.  Int.  486;  Qifford 
Y.  Bahie$  Hospital,  17  N.  Y.  8.  R.  886;  Powell 
Y.  Pennsyltania,  127  U.  8  678,  82  L.  ed.  258. 

Another  point  of  view  from  which  the  pro- 
visions for  a  license  in  the  prescribed  condi- 
tions may  be  upheld,  is  the  danger  of  attract- 
iog  to  the  county  the  unfortunates  of  other 
locations. 

In  passing  upon  the  power  of  local  bodies 
to  make  such  regulations  aU  that  is  open  to 
the  court  is  to  pass  upon  the  question  whether 
the  provision  has  any  sort  of  connection  with 
the  end  sought  to  be  accomplished. 

Johnson  V.  Simonton,  48  Cal.  249. 

The  judiciary  can  only  arrest  the  execution 
of  a  statute  when  it  conflicts  with  the  Consti- 
tution. It  csnnot  run  a  race  of  opinions  upon 
points  of  reason  and  expediency  with  the  law- 
making power.  . 

Summertille  v.  Presdey,  8  L.  R  A.  864,  88 
8.  C.  56;  Ex  parte  Tuitie,  91  Cal.  591. 

The  fact  that  the  defendant  had  expended 
money  upon  his  premises  before  the  passage  of 
the  ordinance  is  of  no  relevancy  whatever  if 
the  ordinance  is  otherwise  within  the  power 
of  the  board. 

Mugler  v.  Kansas,  128  U.  8.  628.  81  L.  ed. 
205;  Coates  v.  New  Fork,  7  Cow.  585;  1  Dill. 
Mun.  Corp.  8d  ed.  par.  141. 

The  fact  that  the  ordinance  provides  that 
the  board  must  be  * 'satisfied  that  the  designated 
premises  are  suitable  for  the  purpose,  and  that 
the  persons  designated  in  such  application  as 
superintendont  and  attending  physician  or 
pAjrsicians  are  proper  and  suitable  persons  for 
their  several  stations,"  is  no  objection  to  it. 

New  Torkr.  Squire,  145  U.  8.  175.  86  L.  ed. 
666. 

The  provision  is  not  for  an  arbitrary  discre- 
tion by  the  board,  and  in  a  proper  case  they 
could  be  compelled  to  issue  the  license. 

Stockton  d  V,  R,  Go.  v.  Stockton,  51  Cal. 
829;   Wood  ▼.  Strother,  76  Cal.  545. 

But  no  such  question  can  arise  here,  because 
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the  petition  states  that  the  defendant  has  not 
applied  for  a  license. 

The  court  cannot  presume  that  the  board 
will  act  improperly. 

Ex;  parte  Christensen,  85  Cal.  212. 

It  is  no  objection  to  the  ordinance  that  the 
orphan  asylum  and  some  dwellings  are  with- 
in the  prohibited  distance  from  the  asylum. 

It  is  an  entirely  proper  provision  that  an 
asylum  should  not  be  within  a  certain  distance 
from  dwellings  and  schools  and  places  where 
children  are  kept. 

Re  HangEie,  69  Cal.  149;  Barhier  v.  Ow- 
nolly,  118  U.  8.  27,  28  L.  ed.  928;  Soon  Eimr 
V.  Crowley,  118  U.  8.  703,  28  L.  ed.  1145;  Be 
Linehan,  72  Cal.  114;  Natal  y.  Louisiana,  18^ 
U.  8.  621,  85  L.  ed.  288;  Kansas  City  v.  Mo- 
Aleer,  81  Mo.  App.  438;  Ex  parte  Christensen,. 
85  Cal.  208. 

Nor  does  it  make  any  di£Ference  that  the 
orphanage  was  built  after  the  hospital,  or  be- 
fore the  passage  of  the  ordinance. 

Mugler  v.  Kansas.  128  U.  8.  628,  81  L.  ed. 
205;  Coates  v.  New  York,  7  Cow.  585;  1  DIIL 
Mun.  Corp.  3d  ed.  par.  142,  p.  169. 

The  County  (Government  Act  provides  that 
the  board  of  supervisors  shall  have  power  '*to- 
license  for  purposes  of  regulation  and  revenue 
all  and  every  kind  of  business  not  prohibited, 
bylaw,  and  transacted  or  carried  on  in  such, 
county,  ...  to  fix  the  rates  of  license  tax 
upon  the  same,  and  to  provide  for  the  collec- 
tion of  the  same  by  suit  or  otherwise." 

Laws  1888,  p.  808,  sub.  27  of  §  25. 

This  is  similar  to  the  statutory  authority  or- 
dinarily conferred  upon  municipalities.  'And 
under  such  grants  of  power  the  following  reg- 
ulations have  been  upheld: 

That  laundries  shall  be  one  story  in  height^ 
and  built  of  brick  or  stone,  with  metal  doom, 
and  windows. 

Ex  parte  White,  67  CaL  102. 

That  laundries  shall  not  be  maintained  with- 
in certain  limits  witbout  obtaining  a  certificate- 
of  the  health  officer,  and  that  the  business 
shall  not  be  carried  on  within  certain  hours  or 
the  day. 

Ex  parte  Moynier,  65  Cal.  83:  Barbier  y. 
Connolly,  113  U.  8.  27,  28  L.  ed.  928;  Soon 
Eing  v.  Crowley,  118  U.  8.  708, 28  L.  ed.  1145. 

That  rubbish  shall  not  be  deposited  on  the- 
streets. 

ExparU  CasineOo,  62  Cal.  640. 

That  hackmen  and  hotel  runners  shall  not 
solicit  business  at  any  depot  within  city  limits. 

Chillicothe  v.  Brown,  88  Mo.  App.  609. 

A  municipality  may  prohibit  smoking  la 
street-cars. 

State  v.  Heidenhain,  42  La.  Ann.  484. 

And  may  require  bakers  to  fill  up  wells  on- 
their  premises. 

SiaUY.  Schlemmer,  10  L.  R  A.  185.  42  La. 
Ann.  1167. 

And  may  prohibit  the  keeping  of  more  than 
two  cows  by  any  one  person  within  city  limits. 

Re  Linehan.  72  Cal.  114. 

And  may  prohibit  the  cultivation  of  more 
than  one  eighth  of  an  acre  of  ground  by  any 
one  person  within  town  limits. 

Summerville  v.  PressUy,  8  L.  R  A.  854,  8a« 
8.  C.  56. 

And  may  prohibit  the  sale  of  liquor. 

Ex  parte  Campbell,  74  Cal.  20. 
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And  may  prohibit  pool  seHing. 

Ex  parte  TutUe,  91  Cal.  689. 

And  may  establish  fire  limits. 

Ex  parU  Fieke,  72  Cal  125. 

And  may  preyent  the  runniDg  of  a  rock 
crusbiog  machiDe  in  a  block  where  there  are 
residences  or  dwellings. 

Kansa%  City  y.  MeAleer,  81  Mo.  App.  488. 

And  may  prohibit  the  keeping  of  a  private 
market  wilhm  six  squares  of  a  public  one. 

Natal  y.  Louisiana,  139  U.  8.  821,  85  L.  ed. 
288. 

And  may  prohibit  the  erection  of  a  liyery 
itable  without  the  consent  of  the  owners  of 
the  block 

State  y.'  BetiUie,  16  Mo.  App.  181.  1 

And  may  prohibit  the  maintenance  of  a  sa- 
loon without  the  consent  of  twelye  property 
owners  in  the  block. 

Ex  parte  OhrisUmen,  85  Cal.  206. 

And  may  require  street  railways  to  keep  the 
space  between  their  tracks  watered. 

City  A  Suburban  B.  Co,  ▼.  SawmnaJL  77 
Ga.  720. 

The  special  circumstances  of  Dr.  Whitwell 
cannot  be  considered. 

Shinkle  y.  Oovington,  88  Zy.  427. 

De  Hareiit  J.,  deliyered  the  opinion  of 
the  court: 

This  is  a  proceeding  upon  habeas  corpus, 
and  it  appears,  from  the  return  to  the  writ 
issued  herein,  that  at  the  date  of  its  service 
the  petitioner  was  imprisoned  by  the  sheriff 
of  San  Mateo  county  upon  a  charge  of  main- 
taining within  that  county  a  hospital  for  the 
treatment,  for  reward,  of  insane  persons, 
without  haying  procured  a  license  so  to  do, 
as  required  by  an  ordinance  adopted  by  its 
board  of  superyisors  March  16,  1892.  The 
ordinance  referred  to  purports  to  be  one  "  to 
license  for  purposes  of  regulation  and  revenue 
the  business  of  keeping,  .  •  .  within  the 
county  of  San  Mateo,  .  .  .  hcjspitals, 
asylums,  homes,  retreats,  or  places  for  the 
care  or  treatment,  for  reward,  of  insane  per- 
sons, or  persons  of  unsound  mind,  or  inebri- 
ates, or  persons  affected  by  or  suffering  from 
any  mental  or  nervous  disease,  or  who  are 
Buffering  from  the  effects  of  the  excessive  use 
of  alcoholic  liquors. "  By  the  first  section  of 
this  ordinance  it  is  made  unlawful  to  main- 
tain within  the  county  of  San  Mateo  any  hos- 
pital, asylum,  or  place  for  the  care  or  treat- 
ment, for  reward," of  any  insane  person,  or 
person  beloni;ing  to  either  of  the  classes 
mentioned  in  the  title  of  the  ordinance,  un- 
less the  keeper  of  such  hospital  or  asylum 
shall  have  first  procured  a  license  therefor. 
The  second  section  provides  that,  before  any 
such  license  shall  issue,  the  person  desiring 
the  same  shall  make  a  written  application 
therefor  to  the  board  of  supervisors,  in  which 
he  **  shall  state  specifically  the  location,  pur- 
pose, place  of  business,  its  distance  from  the 
nearest  dwelling-house  owned  or  occupied  by 
any  other  person,  with  the  name  of  the  owner 
or  occupant  of  such  dwelling-house,  the  class 
of  persons  that  the  applicant  desires  or  in- 
tends to  receive,  as  being  the  insane,  or  in- 
ebriates, or  other  persons  designated  in  sec- 
tion 1  hereof,  and  whether  the  same  are  to  be 
male  or  female, "  and  the  number  of  persons 
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it  is  intended  to  care  for,  the  name  of  the  gen- 
eral superintendent,  and  that  of  the  attending 
physician  or  physicians.  It  is  further  pro- 
vided that  such  application  shall  be  accom- 
panied by  an  architect's  diagram  of  the 
premises  to  be  used  in  connection  with  such 
business,  with  a  statement  of  the  height  of 
the  ceilings  from  floors,  and  an  official  survey 
and  description  of  the  land  to  be  used  in  con- 
nection therewith.  The  third  section  pro- 
yides  for  givinf;  notice  of  the  time  for  the 
hearing  of  such  application,  when  any  per- 
son interested  in  favor  of,  or  in  opposition 
to,  the  granting  of  such  license  may  be  heard, 
and  the  sworn  testimony  of  persons  may  be 
taken  in  relation  to  such  application ;  and  if, 
after  such  hearing,  the  board  shall  be  satis- 
fled  *'that  the  designated  premises  are  suit- 
able for  the  purpose,  and  that  the  persons 
designated  in  such  application  as  superin- 
tendent and  attending  physician  or  physi- 
cians are  proper  and  suitable  persons  for  their 
several  stations,"  said  board  shall  grant  such 
applicant  a  license:  "provided,  however, 
that  in  no  case  shall  such  license  be  granted 
unless  the  board  shall  be  satisfled  .  .  . 
that  the  building  and  buildings  designated 
in  such  application  is  and  are  what  are  usu- 
ally known  as  flreproof,  by  reason  of  beinf 
constructed  of  brick  and  iron,  or  stone  and 
iron,  and  that  such  building  so  designated  in 
said  application  is  not  more  than  two  stories 
in  height,  and  that  the  same  and  the  land 
used  in  connection  therewith,  or  such  part  of 
said  land  as  any  of  the  patients  are  to  have 
access  to,  is  surrounded  by  a  brick  or  stone 
wall  not  less  than  eighteen  inches  in  thick- 
ness, and  not  less  than  twelve  feet  in  height, 
and  in  which  wall  there  is  but  one  opening, 
which  opening  is  closed  by  a  solid  iron  door. 
.  .  .  so  constructed  and  fitted  into  said 
wall  as  that  the  same  may  be  securely  fast- 
ened by  a  combination  lock,  and  said  door  is 
furnislled  with  a  combination  lock ;  and  pro- 
vided, further,  that  no  such  license  shall  be 
granted  if  the  premises  designated  in  the  ap- 
plication are  within  a  distance  of  four  hun- 
dred yards  from  any  dwelling-house  or  school* 
house."  Section  4  provides  **that  no  license 
issued  hereunder  shall  authorlxe  male  and  fe- 
male persons,  or  more  than  one  of  the  classes 
of  persons  designated  in  section  1  hereof,  to 
be  cared  for  or  treated  in  the  same  building, 
or  put  together  in  the  same  building,  or  m 
any  inclosure  connected  with  any  building." 
Section  9  gives  the  form  of  the  license  which 
is  to  be  issued,  and  which  by  its  terms  only 
authorizes  the  person  to  whom  it  is  issued  to 
carry  on  the  business  of  keeping  a  hospital 
or  asylum  for  the  care  or  treatment  of  one  of  r 
the  classes  of  persons  designated  in  the  first 
section  of  the  ordinance,  subject  to  all  the 
conditions,  restrictions,  and  penalties  in  the 
ordinance  contained. 

The  petitioner  alleges  that  he  is  a  physi- 
cian and  surgeon,  and  that  the  particular 
branch  of  the  profession  to  which  he  especial- 
ly devotes  his  attention  is  the  treatment  of 
insane  persons,  and  patients  with  nervous  and 
mental  disorders,  and  inebriates,  and  persons 
suffering  from  the  excessive  use  of  intoxicat- 
ing liquors,  and  that  for  the  purpose  of  more 
effectually  treating  such  persons  he,  long  be 
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fore  the  passage  of  said  ordiDance,  at  great 
expense  purchased,  and  now  owns,  22  acres 
of  land  in  the  county  of  San  Mateo»  on  which 
he  has  erected  buildings  which  he  uses  as  a 
home  or  asylum  for  them ;  but  such  build- 
ings are  not  fireproof,  or  of  the  character  des- 
ignated and  required  by  the  ordinance,  and 
are  also  situated  withfn  400  yards  of  the 
dwellings  of  other  persons.  The  petitioner 
further  alleges  that  he  treats  in  the  asylum 
established  by  him  both  male  and  female 
persons  suffering  from  any  and  all  nervous 
diseases  and  from  mild  forms  of  insanity, 
such  as  melancholia,  dementia,  and  hysteria, 
but  that  he  does  not  knowingly  admit  or  treat 
violent  or  dangerous  cases.  It  is  claimed  by 
the  petitioner  that  the  provisions  of  the  or- 
dinance above  set  out  impose  unreasonable 
restrictions  upon  his  right  to  prosecute  a  law- 
ful business,  and  to  devote  his  property  to 
a  lawful  use,  and  that  such  provisions  are 
therefore  in  conflict  with  the  Constitution  of 
the  United  States  and  of  this  state,  and  are 
for  this  reason  void.  Upon  the  other  hand, 
the  respondent  contends  that  the  ordinance  is 
a  police  regulation,  designed,  among  other 
things,  to  protect  the  patients  in  such  asylum 
from  the  aang^er  which  might  result  to  them 
from  fire,  and  also  to  promote  the  comfort 
and  peace  of  the  community  in  which  such 
an  asylum  may  be  located,  by  requiring  in- 
sane patients  to  be  confined  within  walls,  and 
so  prevented  from  coming  in  contact  with 
people  who  are  entitled  to  be  free  from  such 
annoyance ;  and  it  is  further  said  that  the  nat- 
ure of  the  business  conducted  in  such  an  asy- 
lum or  hospital  is  such  as  to  justify  a  regu- 
lation that  it  shall  only  be  carried  on  in 
a  building  removed  from  the  dwellings  of 
others  a  sufficient  distance ;  and  in  this  con- 
nection it  is  argued  that  the  ordinance  does 
^ot  in  either  of  its  reauirements  conflict  with 
any  general  law,  and  that  the  court  is  not 
authorized  to  declare  it  invalid  because  in 
its  judgment  the  ordinance  may  be  deemed 
unreasonable. 

The  police  power— the  power  to  make 
laws  to  secure  the  comfort,  convenience, 
peace,  and  health  of  the  community — is  an 
extensive  one,  and  in  its  exercise  a  very  wide 
discretion  as  to  what  is  needful  or  proper  for 
that  purpose  is  necessarily  committed  to  the 
legislative  body  in  which  the  power  to  make 
such  laws  is  vested.  Ex  parte  Tattle,  91  Cal. 
589.  But  it  is  not  true  that,  when  such  power 
is  exerted  for  the  purpose  of  regulating  a 
useful  business  or  occupation,  the  Legisla- 
ture is  the  exclusive  judge  as  to  what  is  a 
reasonable  and  just  restraint  upon  the  consti- 
tutional right  of  the  citizen  to  pursue  any 
trade,  business,  or  profession  which  in  itself 
is  recognized  as  innocent  and  useful  to  the 
community.  As  the  right  of  the  citizen  to 
engage  in  such  a  business,  or  follow  such  a 
profession,  is  protected  by  the  Constitution, 
It  is  always  a  judicial  question  whether  any 
particular  regulation  of  such  right  is  a  valid 
exercise  of  legislative  power.  Tiedeman, 
Pol.  Powers,  §^  85,  194 ;  State  v.  Jereey  Oity, 
47  N.  J.  L.  286 ;  Com.  v.  Robertson,  5  Cush. 
AA^\  Austin  ▼.  Mun'ay,  16  Pick.  121.  This 
principle  is  stated  very  forcibly  in  the  case 
of  Mugl&r  ▼.  Kansas,  123  U.  S.  661,  81  L. 
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ed.  210,  in  the  following  language:  "The 
courts  are  not  bound  bv  mere  forms,  nor 
are  they  to  be  misled  oy  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a 
solemn  duty— to  look  at  the  substance  of 
things  whenever  they  enter  upon  the  inquiry 
whether  the  I^egislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  stat- 
ute purporting  to  have  been  enacted  to  pro- 
tect the  public  health,  the  public  morals,  or 
the  public  safety  has  no  real  or  substantial 
relation  to  those  objects,  or  is  a  palpable  in- 
vasion of  rights  secured  by  the  fundamental 
law,  it  is  the  duty  of  the  courts  to  so  ad- 
judge, and  thereby  give  effect  to  the  Consti- 
tution." And  so,  also,  in  Re  Ja>cobs^  98  N. 
Y.  108,  50  Am.  Rep.  639,  Earl,  ,/.,  in  de- 
livering the  opinion  of  the  court  in  that  case, 
said  in  relation  to  the  power  of  the  Legisla- 
ture to  make  police  regulations :  ^  The  limit 
of  the  power  cannot  be  accurately  defined, 
and  the  courts  have  not  been  able  or  willing 
definitely  to  circumscribe  it.  But  the  power, 
however  broad  and  extensive,  is  not  above  the 
Constitution.  When  it  speaks,  its  voice 
must  be  heeded.  It  furnishes  the  supreme 
law  and  guide  for  the  conduct  of  legislators, 
judges,  and  private  persons,  and,  so  far  as 
it  imposes  restraints,  the  police  power  must 
be  exercised  in  subordination  thereto. "  And 
this  necessary  limitation  upon  the  power  of 
the  Legislature  to  interfere'  with  the  funda- 
mental rights  of  the  citizen  in  the  enactment 
of  police  regulations  was  recognized  by  this 
court  in  Ex  parte  Sing  Lee,  96  Cal.  354,  in 
which  case  we  said  that  the  personal  liberty 
of  the  citizen  and  his  rii^hts  of  property  can- 
not be  invaded  under  the  disguise  of  a  police 
recrulation.  This  power  of  the  courls  to  de- 
clare invalid  what  they  ma^  deem  an  unrea- 
sonable legislative  regulation  of  a  business 
or  occupation  which  the  citizen  has  the  con- 
stitutional right  to  follow  although  un- 
doubted, must,  from  the  nature  of  the  power, 
be  exercised  with  the  utmost  caution,  and 
only  when  it  is  clear  that  the  ordinance  or 
law  80  declared  void  passes  entirely  beyond 
the  limits  which  bound  the  police  power, 
and  infringes  upon  rights  secured  by  Uie 
fundamental  law.  The  rule  upon  this  sub- 
ject is  thus  expressed  by  the  supreme  court 
of  the  state  of  Missouri  in  the  case  of  St. 
Louis  V.  Weber,  44  Mo.  547 :  "  In  assuming, 
however,  the  right  to  judge  of  the  reason- 
ableness of  an  exercise  of  corporate  power, 
courts  will  not  look  closely  into  mere  mat- 
ters of  judgment  where  there  may  be  a  rea- 
sonable difference  of  opinion.  It  is  not  to 
be  expected  that  every  power  will  always  be 
exercised  with  the  highest  discretion,  and, 
when  it  is  plainly  granted,  a  clear  case 
should  be  made,  to  authorize  an  interference 
upon  the  ground  of  unreasonableness.  ^  But 
while  the  police  power  vested  in  the  various 
counties  of  the  state  need  not  be  exercised 
with  the  highest  discretion,  it  must  be  so 
exercised  as  not  to  trench  upon  the  constitu- 
tional rights  of  the  citizen. 

With  this  general  statement  of  the  power 
and  duty  of  the  court,  we  proceed  to  consider 
whether  the  ordinance  before  us  is  a  valid 
regulation  of  the  right  to  maintain  such  an 
asylum  or  hospital  as  the  petitioner  alleges 
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lie  is  now  conducting  In  tbe  county  of  San 
Mateo.  The  state  may,  of  course,  make  prop- 
ter laws  for  the  care,  government,  and  safe- 
keeping of  the  unfortunate  insane  witliin  its 
limits.  This  duty  it  owes,  not  only  to  those 
who  are  thus  rendered  incapable  of  taking 
•care  of  themselves,  but  also  to  the  commu- 
nity at  large,  the  members  of  which  are  en- 
titled to  protection  from  the  acts  of  persons 
not  subject  to  the  commands  of  reason.  120 
Colah,  8  Daly,  529 ;  Browne,  Insanity,  §  6. 
In  the  discharge  of  this  duty  the  state  has 
provided  public  asylums,  to  which  persons 
who  are  so  far  disordered  in  mind  as  to  be 
•dangerous  to  remain  at  large  may,  upon  sat- 
isfactory proof  of  such  condition 'of  mind,  be 
committed  by  the  Judge  of  a  superior  court, 
but  it  has  made  no  provision  at  all  for  those 
of  unsound  mind  who  are  not  regarded  as 
4iangerou8  to  themselves  or  the  property  or 
persons  of  others ;  and,  even  as  to  those  who 
lire  insane  to  such  a  degree  that  they  may 
under  the  law  be  committed  to  the  state  asy- 
lum, the  statute  provides  that  "  the  kindred 
or  friends  of  an  inmate  of  the  asylum  may 
receive  such  inmate  therefrom  on  their  giv- 
injiT  satisfactory  evidence  to  the  judge  of  the 
court  issuing  the  commitment  that  they,  or 
any  of  them,  are  capable  and  suited  to  take 
care  of  and  give  proper  care  to  such  insane 
person,  and  give  protection  against  any  of 
liis  acts  as  an  insane  person."  Section  19  of 
^  An  Act  to  Provide  for  the  Future  Manaire- 
ment  of  the  Napa  State  Asylum  for  the  In- 
sane," approved  March  6,  1876.  Stat.  1875- 
76,  p.  188.  It  will  thus  be  seen  that  it  was 
not  the  intention  of  the  Legislature,  in  pro- 
.  viding  public  asylums  for  the  insane,  to  de- 
prive the  kindred  and  friends  of  even  dan- 
gerous lunatics  of  the  privilege  of  carina  for 
them  elsewhere,  upon  showing  their  ability 
and  willingness  to  do  so,  while,  as  to  those 
not  regarded  as  dangerous  to  themselves  or 
others,  the  law  does  not  contemplate  that 
they  shall  be  confined  in  such  asylums  at  all. 
But  unfortunate  persons  belonging  to  this 
latter  class  are  not  to  be  denied  the  right  to 
receive  the  patient  attention,  and  often  heal- 
ing treatment,  of  a  comfortable  private  asy- 
lum or  hospital,  If  they  or  their  kindred  or 
friends  are  able  and  willing  to  incur  the  ex- 
pense of  such  care  and  treatment.  The  busi- 
ness, therefore,  of  conducting  a  private  asy- 
lum, in  which  proper  care  can  be  given  to 
euch  persons  by  a  member  or  members  of  the 
medical  profession  having  experience  and 
special  skill  in  the  treatment  of  such  cases, 
is  a  necessary  and  humane  one ;  and  the  right 
to  maintain  such  an  asylum  or  hospital,  and 
to  follow  and  practice  this  particular  branch 
of  the  medical  profession,  cannot  be  pro- 
hibited or  burdened  with  unreasonable  and 
opr)ressive  conditions. 

In  our  opinion  the  ordinance  now  under 
consideration  imposes  arbitrary  and  wholly 
unnecessary  conditions  upon  the  right  to 
maintain  such  an  asylum  as  that  which  peti- 
tioner alleges  he  is  now  conducting, — an  asy- 
lum in  which  only  those  afflicted  with  mild 
forms  of  insanity  and  the  other  diseases 
named  in  the  ordinance  are  treated.  While 
it  is  doubtless  true  that  the  board  of  super- 
visors of  a  county  have  the  power,  in  the  ab- 
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sence  of  any  general  legislation  npon  the 
subject,  to  prescribe  by  ordinance  proper 
regulations  for  the  protection  of  the  patients 
in  such  an  asylum  from  the  danger  which 
might  result  to  them  from  the  destruction  of 
the  asylum  building  by  fire,  still  the  require- 
ment that  such  hospital  or  asylum  shall  be 
maintained  only  in  a  building  constructed 
of  either  brick  and  iron,  or  iron  and  stone, 
without  any  reference  to  the  size  of  such 
building,  or  the  number  of  patients  it  is  de- 
signed to  accommodate  therein,  and  without 
regard  to  other  safeguards  against  fire  with 
which  it  may  be  provided,  is  clearly  unrea- 
sonable. It  may  be  conceded  that  there 
would  be  less  danger  from  fire  in  a  building 
of  the  character  required  by  the  ordinance 
than  in  one  differently  constructed ;  but  ex- 
perience has  not  shown  that  the  danger  from 
fire  in  such  a  hospital  is  such  an  imminent 
peril,  when  reasonable  care  is  taken  to  guard 
against  it,  as  to  justify  a  requirement  that 
such  hospital  shall  be  conducted  only  in  a 
building  made  from  the  materials  named  in 
the  ordinance.  Of  course,  in  the  manage- 
ment of  a  hospital  where  insane  persons  are 
treated,  it  is  necessary  to  have,  and  it  must 
be  presumed  that  there  will  be,  a  sufficient 
number  of  competent  attendants  to  prevent 
danger  or  damage  from  any  unreasonable  ac- 
tions of  such  insane  persons.  Without  such 
attendants  no  such  asylum  or  hospital  could 
be  properly  conducted.  The  fact,  however, 
that  a  person  is  suffering  from  an  insane  de- 
lusion requiring  treatment  does  not  neces- 
sarily make  him  dangerous  to  himself  or 
others,  or  render  inactive  in  him  the  ordinary 
instincts  which  prompt  self-preservation. 
On  the  contrary,  as  was  said  by  Mr,  Jusiies 
Cooley  in  his  opinion  in  the  case  of  Van 
Deusen  v.  Newcomer,  40  Mich.  129,  "many 
insane  persons,  even  after  they  have  become 
hopelessly  so,  are  to  all  appearance  perfectly 
harmless,  and  for  years  continue  to  discharge 
the  common  duties  of  life  in  the  most  regular 
and  acceptable  manner,  being  trustea  by 
every  one  in  those  particulars  to  which  the 
insane  delusion  does  not  extend.  The  law 
takes  notice  of  the  fact  that  in  many  cases 
the  disease  leaves  the  person  in  the  responsi- 
ble possession  and  control  of  most  of  his  fac- 
ulties, and  that  the  same  motives  influence 
his  action  in  the  employment  of  them  that 
influence  those  not  afliicted.**  It  is  the  duty 
of  the  superintendent  or  attending  physician 
of  such  an  asylum  to  ascertain  the  nature  of 
the  delusion  affecting  any  person  received 
for  treatment ;  and  if  there  should  be  one  ad- 
mitted afflicted  with  pyromania,  or  whose 
actions  would  for  any  reason  be  difficult  to 
control,  it  cannot  be  assumed  that  such  per- 
son would  not  be  properly  guarded,  or  that 
tlie  hospital  would  not  be  managed  with  that 
degree  of  prudence  which  would  render  the 
patients  therein  reasonably  safe  from  danger 
on  account  of  fire.  Legislation  of  this  char- 
acter which  imposes  an  onerous  burden  of  ex- 
pense upon  a  lawful  and  highly  meritorious 
business,  cannot  be  justified  by  the  mere  pos- 
sibility of  the  danger  which  it  ostensibly 
seeks  to  avert.  It  must  rest  upon  the  fact 
that  experience  has  demonstrated  that  such 
danger,  in  the  absence  of  such  legislative 
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regulation,.  Is  one  which  may  reasonably  be 
anticipated  as  the  probable  result  of  conmict- 
ing  such  business,  notwithstanding  tlie  exer- 
cise of  ordinary  care  to  prevent  it. 

The  provision  that  no  asylum  {n  which 
persons  suffering  from  any  degree  of  insanity 
are  treated  shall  be  permitted  within  400 
yards  of  any  dwelling  or  school  cannot,  in 
our  judgment,  be  sustained  as  a  lawful  police 
regulation.  A  law  or  ordinance,  the  effect 
of  which  is  to  deny  to  the  owner  of  property 
the  right  to  conduct  thereon  a  lawful  busi- 
ness, is  invalid  unless  the  business  to  which 
it  relates  is  of  such  a  noxious  or  offensive 
character  that  the  health,  safety,  or  comfort 
of  the  surrounding  community  requires  its 
exclusion  from  that  particular  locality ;  and 
an  asylum  for  the  treatment  of  mild  forms  of 
insanity  is  not  properly  classed  as  such.  If 
rightly  conducted,  such  asylum  would  not 
render  the  occupation  of  dv^ellinffs  or  schools 
in  its  neighborhood  uncomfortable  to  such  a 
degree  that  its  maintenance  would  be  deemed 
a  nuisance,  or  any  impairment  of  the  substan- 
tial rights  of  occupants  of  such  dwellings  or 
schools.  It  is  not  like  a  private  asylum  for 
the  confinement  of  dangerous  lunatics,  or  a 
hospital  for  the  treatment  of  loathsome  or 
contagious  diseases ;  and  the  reasons  which 
make  it  necessary  and  proper  to  exclude  from 
the  thickly  settled  portions  of  cities  and 
towns  slaughter  houses,  soap  factories,  and 
tanneries,  with  their  offensive  smells,  maga- 
zines for  the  storage  of  powder,  and  powder 
mills,  with  their  attendant  dangers,  or  any 
business  or  occupation  which  seriously  inter- 
feres with  the  health  or  comfort  of  others  if 
permitted  in  such  localities,  do  not  apply  to 
a  hospital  whose  inmates  are  harmless,  al- 
thougn  insane.  It  is  possible  that  the  main- 
tenance of  such  an  asylum  would  be  to  some 
people  in  its  vicinity  disagreeable  and  an- 
noying, in  the  sense  that  it  would  be  more 
or  less  repulsive  to  them,  but  this  is  not 
enough  to  justify  a  regulation  like  that  un- 
der consideration.  There  are  many  unpleas- 
ant, and  even  annoying,  things  which  must 
be  borne  by  persons  livinz  in  a  state  of  or- 
ganized society,  in  order  that  others  may  also 
enioy  their  equal  rights  under  the  law. 

The  ordinance  further  denies  to  any  one 
the  ri^ht  to  conduct  such  an  asylum  unless 
the  building  or  buildings  used  for  that  pur- 
pose, and  the  grounds  to  which  the  insane 
persons  may  be  allowed  access,  shall  be  sur- 
rounded by  a  brick  or  stone  wall  at  least  12 
feet  high  and  18  inches  thick.  The  erection 
of  such  a  wall  would  be  costly,  rendering 
the  buildlnes  and  surrounding  grounds  un- 
inviting ana  unsightly  to  the  eye,  and  would 
be  a  manifest  injury  to  the  unfortunate  per- 
sons placed  therein  for  care  and  treatment. 
This  requirement  of  the  ordinance  cannot  be 
defended  upon  the  ground  that  it  is  reason- 
ably necessary  for  the  protection  of  the  pub- 
lic. Whatever  justification  there  might  be 
for  such  a  provision  if  applied  only  to  a  pri- 
vate asylum  in  which  dangerous  lunatics  are 
to  be  confined,  it  is  plainly  unreasonable 
when  applied  to  a  hospital  of  the  character 
maintained  by  the  petitioner,  where  only 
persons  suffering  with  mild  forms  of  insanity 
and  who  are  harmless  are  received.  Buch 
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persons,  if  properly  af tended,  do  not  reqaire 
prison  walls  to  restrain  tbem,  and  it  would 
be  barbarous  and  inhuman  to  subject  tbem  to 
such  treatment.     The  board  of  supervisors  of 
a  county,  or  the  legislative  department  of 
any  city  or  town,  in  which  such  an  asyluia 
is  erected,   may,   undoubtedly,   provide  by 
ordinance  that  patients  therein  shall  not  b& 
permitted  to  leave  the  grounds  upon  whicb 
It  is  erected  unless  accompanied  by  an  at- 
tendant, and  may  impose  a  penalty  upon  the- 
superlntendent  or  keeper  of  such  asylum  for 
a  failure  to  oonform  to   such   regulation. 
Such  an  ordinance  would  be  reasonable,  af> 
fording  all  ^leoessary  protection  to  the  public, 
without  confiicting  with  the  rights  of  any^ 
one. 

The  ordinance  further  provides  that  only 
one  of  the  classes  of  persons  therein  men- 
tioned shall  be  treated  in  the  same  building, 
and  that  a  separate  license  shall  be  require} 
for  the  treatment  of  each  of  the  diseases 
named,  and  that  male  and  female  patients 
shall  not  be  ''cared  for  or  treated  in  the  sam& 
building^    This  provision  is  clearly  in- 
valid.    The  treatment  of  inebriates  and  in- 
sane persons,  and  of  mental  and  neivous  dis- 
eases not  amounting  to  insanity,  is  a  special 
branch  of  practice  in  the  medical  profession^ 
and  no  reason  exists  why  a  physician  desir- 
ing to  maintain  an  asylum  or  hospital  for 
the  treatment  of  such  cases  should  be  required 
to  erect  separate  buildings  for  the  treatment 
of  persons  suffering  from  each  of  such  dis- 
eases.   Such  a  requirement  is  an  unnecessary 
interference  with  the  business  of  maintaining- 
such  an  asylum,  without  any  corresponding^ 
benefit  to  the  public.    If  it  be  said  that  the- 
welfare  of  the  patients  may  demand  this  sep- 
aration,— that  persons  suffering  from  nerv- 
ous prostration,  for  instance,  snould  not  be- 
treated  in  the  same  building  with  the  In- 
sane,—the  answer  is  that  this  is  a  matter 
which  may  be  safely  left  to  the  judgment  of 
the  physician,  whose  business  it  is  to  treat 
such  cases,  and  whose  education  and  exper- 
ience, it  must  be  presumed,  qualify  him  to- 
superintend  such  an  asylum.     The  power  to 
pass  upon  such  a  question  has  not  been  com- 
mitted to  boards  of  supervisors  of  the  differ- 
ent counties,  and  such  a  regulation  of  tho 
manner  of  conducting  the  business  of  main- 
taining such  a  private  asylum  is  therefore 
unauthorized  and  void.     In  relation  to  that 
part  of  the  ordinance  requiring  the  separa- 
tion of  the  sexes,  it  is  sufficient  to  say  that 
the  admission  of  male  and  female  patients  to 
a  private  asylum  or  hospital  conducted  in 
one  building  is  not  immoral  per  se,  nor  caik 
it  be  made  so  by  any  legislative  declaration. 
It  is  unnecessary  to  further  discuss  the  pro- 
visions of  this  ordinance,  or  to  pass  upon 
other  objections   which   have    been    ur^ed 
against  it.     Viewed  separately,   we  think 
each  provision  discussed  in  this  opinion  in- 
valid, and,  when  the  ordinance  is  considered 
as  a  whole,  the  invalidity  of  each  provision 
becomes  more  plainly  apparent.     The  ordi- 
nance covers  completely  and  entirely  the  bus- 
iness  of  maintaining   such   an   asylum  a» 
petitioner  alleges  he  is  now  conducting,  and 
imposes  upon  it  such  burdensome,  oppress 
sive,  and  unreasonable  conditions  as  in  effect 
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to  amount  to  its  prohibition.  The  case  has 
l>een  argued  here,  both  orally  and  in  the 
briefs  of  counsel,  with  great  learning  and 
Ability,  and  we  have  given  to  the  questions 
involved  the  careful  consideration  wiiich 
their  importance  demands,  and  our  conclu- 
sion is — First,  that  it  is  competent  for  the 
"Court  to  determine  whether  any  particular 
regulation  of  a  useful  business  or  occupation 
isli  reasonable  restriction  upon  the  constitu- 
tional right  of  the  citizen  to  engage  in  such 
business  or  follow  such  occupation ;  second, 
that  the  business  of  maintaining  a  private 
Asylum  for  the  treatment  of  mild  forms  of  in- 


sanity, and  of  persons  afflicted  with  the  other 
diseases  named  in  the  ordinance  before  us, 
is  a  lawful  one  which  cannot  be  prohibited, 
either  directly  or  indirectly ;  third,  that  the 
ordinance  which  petitioner  is  accused  of  vi- 
olating is,  in  each  and  all  of  the  provisions 
referred  to  in  this  opinion,  unreasonable,  and 
therefore  void.  It  follows  that  the  petitioner 
is  entitled  to  be  discharged. 
Petitioner  discharged. 

We  concur:  MeFarland,  J.;  Pater- 
■on,  J.;  6aroutte»  J.;  Harrison*  «/..* 
FitB^erald*  jr. 


INDIANA  SUPREME  COURT. 
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1*  Incompetent  evidence  on  a  material 
point  cannot  be  held  harmless  unless 


the  facts  which  it  tended  to  prove  were  estab- 
lished hy  UDcontradloted  evidence. 

2.  The  evidence  of  the  res  ^stas  of  a 
railway  collision  in  which  a  brakeman  is 
injured  includes  statements  oiade  to  him  a  min- 
ute or  two  after  the  collision  while  holding  his 
injured  foot  and  moaning  with  pain  after  a  vain 
attempt  to  walk  by  an  engineer  who  has  walked 


KOTS.— fiotc  near  tTie  main  transaction  must  declo- 
ratUmahemadein  order  to  constitute  part  of  the 
res  gestoBf 

L  Consideration  of  the  rule. 

It  has  been  Justly  said  that  the  affairs  of  men 
^)on8ist  of  a  complication  of  circumstances,  so  in- 
timately interwoven  as  to  be  hardly  separable  from 
each  other.  Each  owes  its  birth  to  some  preceding 
oircumstance,  and  in  its  turn  becomes  the  prolific 
parent  of  others;  and  each,  during  its  existence,  has 
its  Inseparable  attributes  and  its  kindred  facts, 
materially  affecting  its  character,  and  essential  to 
be  known  in  order  to  a  right  understanding  of  its 
nature.  These  surrounding  circumstances,  con- 
stituting a  part  of  the  res  aestce^  may  always  be 
•shown  to  the  Jury  in  connection  with  tbe  prin- 
cipal fact  provided  they  constitute  parts  of  what 
are  termed  tbe  res  gestae.  1  Greenl.  Bv^.  fl  106;  Tay- 
lor, Ev.  I  521;  Staples,  J^  in  Davis  v.  Franke,  83 
<3ratt.  416. 

Where  declarations  of  an  individual  are  so  con- 
nected with  his  acts  as  to  derive  a  degree  of  credit 
from  such  connection,  independently  of  the 
declaration,  the  declaration  becomes  part  of  tbe 
transaction  and  is  admissible  in  evidence.  The  evi- 
dence in  such  case  is  not  regarded  as  mere  hearsay 
testimony.  It  does  not  rest  upon  tbe  credit  due  to 
the  declarant,  but  may  be  admitted  even  though 
tbe  declarant,  in  ordinary  cases,  would  not  be  be- 
lieved u  pon  bis  oath.  CT  pham,  J.,  In  Hadley  v.  Car- 
ter, 8  N.  H.  40.  This  was  an  action  for  enticing 
-away  a  servant,  and  the  declarations  of  tbe  servant, 
made  in  connection  with  the  act  of  leaving,  were 
admitted  to  sbow  that  he  left  of  his  own  accord. 

The  res  gtstce  may  be  defined  as  tbe  circumstances 
which  are  tbe  undesigned  incidents  of  a  particular 
litigate  1  act,  and  which  are  admissible  when  illus- 
trative of  such  act.    Nutting  y.  Page,  4  Gray,  584. 

Declarations  which  constitute  an  essential  part 
of  a  transaction  in  issue  are  admissible.  Jones  v. 
Kigby,  41  Minn.  683;  Corbett  v.  St.  Louis,  I.  M.  &  S. 
B.  Co.  26  Mo.  App.  631;  Lindauer  v.  Meyberg,  27  Mo. 
App.  181. 

Jones  V.  Rigby,  nipro,  was  an  action  of  ejectment 
■against  a  tenant,  and  declarations  made  by  the 
former  owner  on  surrendering  possession  of  the 
premises  were  held  admissible. 

When  an  act  is  done  to  which  it  is  necessary  or , 
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Iraportantto  ascribe  a  character,  motive,  or  object, 
what  was  said  by  the  actor  at  the  time  in  which  the 
character,  motive,  or  cause  may  be  collected  is 
part  of  the  res  geaim—verbel  acts— and  may  be 
given  in  evidence  whetber  the  actor  be  or  be  not  a 
party  to  the  suit.  Stockman  v.  State,  24  Tex.  App. 
887;  Miller  v.  Ternane,  60  N.  J.  L.  82;  Louis ?me,  N. 
A.  &  C.  R.  Co.  V.  Wood,  113  Lad.  544;  1  GreenL  Bv, 
108,  and  note  at  p.  130. 

In  Sorenson  v.  Dundas,  42  Wis.  642,  the  court  said: 
^'Declarations  are  verbal  parts  of  the  res  gestce  only 
when  they  are  contemporaneous.  The  respond- 
ent's narrative,  after  the  occurrence,  belonged  no 
more  to  the  res  gestce  than  his  evidence  on  the 
trial." 

This  rule  was  approved  in  Mutoha  v.  Pierce,  49 
Wis.  281,  85  Am.  Rep.  776.  In  this  case  where  one 
had  been  injured  by  the  discharge  of  a  pistol  in  the 
hands  of  tbe  defendant  the  latter  was  allowed  to 
testify  that  the  injured  party  while  in  a  buggy 
about  to  be  driven  home,  after  the  accident,  had 
said  that  the  defendant  was  not  to  blame.  But  the 
Judgment  was  reversed  for  the  admission. 

A  declaration,  to  be  admissible  as  part  of  the  res 
gestae^  must  be  contemporaneous  with,  or  so  con- 
nected with,  the  main  fact  in  issue  as  to  constitute 
a  part  of  the  transaction,  and  thus  derive  credit 
from  tbe  main  fact  or  act  itself.  Conlan  v.  Grace, 
36  Minn.  276. 

Here  tbe  main  fact  in  issue  was  the  execution  of 
a  deed  by  the  declarant,  and  there  was  nothing  to 
show  that  the  declaration  was  made  either  at  the 
time  of  signing  or  of  acknowledging  the  deed. 

Acts  and  declarations  to  be  admissible  as  ree 
gestce  must  not  only  be  substantially  contempo- 
raneous with  tbe  main  fact  but  must  be  so  closely 
connected  with  it  as  to  illustrate  its  character. 
Fonville  v.  State,  91  Ala.  89;  Davis  v.  Gallagher,  124 
N.  Y.  487;  Tennis  v.  Interstate  ConsoL  Rapid  T.  R. 
Co.  45  Kan.  608. 

Writings,  to  be  admissible  as  part  of  the  res 
gestcR,  must  have  been  contemporaneous  with  and 
explanatory  of  tbe  transaction.  Chamberlain  v« 
Cbamberlaln,  116  IlL  480. 

This  was  an  action  upon  a  promissory  note. 
There  were  offered  in  evidence  a  letter  written  by 
the  father  of  the  defendant,  and  a  memorandum 
written  by  the  father  on  the  back  of  the  note— 


See  also  26  L.  R.  A.  843;  34  L.  R.  A.  205. 
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about  a  oar*8  length  after  stoppinff  his  engine 
which  was  involved  in  the  collision. 

8.  A  railroad  en^^eer'a  atatemeiit  to  a 
person  injured  in  a  eolliaion  that,  'If 
that  man  last  night  would  have  fixed  that  cylin- 
der cock  as  I  told  him,  you  would  never  have 
been  hurt"  is  incompetent  because  it  relates  to  a 
past  occurrence  and  is  also  a  statement  of  the 
engineer's  opinion. 

4*  The  supreme  court  will  not  grmat  a 
motion  for  rehearin§^  to  appellee  on 
the  g^round  that  the  question  decided 
was  not  properly  before  it  where  the 
defect,  if  any,  was  a  technical  one  in  the  form  of 
the  motion  for  new  trial  in  the  lower  court,  and 
the  appellee,  without  questioninr  appellant's 
statement  which  showed  the  question  to  have 
been  properly  raised,  discussed  the  question  on 
the  merits,  while  a  rule  of  court  provides  that 
any  statement  of  fact  by  counsel  unquestioned 
by  opposing  counsel  will  be  deemed  by  the  court 
to  be  accurate. 

(May  14,  1882.) 

APPEAL  by  defendant  from  a  Jadgment  of 
the  Circuit  Court  for  Jefferson  County  in 


favor  of  plaintiff  in  an  action  brought  to  re- 
cover dama&res  for  personal  injuries  alleged  to- 
have  resulted  from  defendant's  negligence. 
Bevened, 

The  facts  are  stated  in  the  opinion. 

Messrs,  McMullen  4k  Johnstont  Ram* 
sey»  Maxwell  Sb  Ramsey  and  John  Mo> 
Gre^for  for  appellant. 

Messrs.  A.  O.  Smith  and  Lincoln  Diz> 
on,  with  Messrs,  Korbly  A  Ford»  for  ap- 
pellee: 

Where  the  negligence  of  the  master  in  sup* 
plying  defective  machinery  or  appliances  is 
the  proximate  cause  of  injury  to  a  servant,  it 
is  no  defense  to  the  master  that  the  negligence 
of  a  fellow  servant  concurred  in  causing  the  in- 
jury. 

Patterson,  Railway  Accident  Law,  889; 
Cincinnati,  1,  St.  L.A  G.  R,  Co.  v.  Lang,  11^ 
Ind.  588;  Grand  Trunk  R,  Co,  of  Canada  v. 
Cfimmings,  106  U.  8.  700,  27  L.  ed.  266;  St, 
I/mis  df  8.  F,  B.  Co,  v.  McCain,  80  Tex.  85;. 
Richmond  d  D.  R  Co.  v.  George,  88  Va.  228; 
CayterY,  Taplor ,10  Gn.y,21i\  PavlmierY.  Erie 
R.  Co.  84  N.  J.  L.  151;  Franklin  v.  Winows 


whloh  was  oontalned  In  the  letter— to  the  effect 
that  he  had  i>ald  the  note.  Bo  much  of  the  letter 
was  admitted  as  related  to  the  act  of  sending  the 
note;  but  It  was  ruled  that  the  documents  were  not 
part  of  the  traDsaction  of  payinir  off  and  taking  up 
the  note,  but  a  mere  narration  of  an  event  that  had 
already  happened. 

Signifleanee  of  the  word  **  eontemvoraneous,'^ 

Formerly.— What  lapse  of  time  Is  embraced  In  the 
word'*oontemporaneous?**  In  Enos  v.  Tuttle,  8 
Conn.  280,  the  declarations  of  a  person  made  But>- 
sequent  to  the  execution  of  a  note,  to  the  effect 
that  the  note  in  question  was  made  payable  to  the 
payee  therein  as  a  matter  of  convenience  and  that 
It  really  belonged  to  the  declarant  was  held  do  part 
of  the  res  oestos.  The  court  speaidng  by  Hoemer, 
Ch.  J.,  said:  ^*They  must  have  been  ntade  at  the 
time  of  the  act  done  which  tbey  are  supposed  to 
oharacterize;  and  have  been  well  calculated  to  un- 
fold the  nature  and  quality  of  tbe  acts  they  were 
Intended  to  explain,  and  ao  to  harmonize  with  them 
as  obviously  to  constitute  one  transaction.** 

At  the  present  time.— But  by  the  great  weight  of 
authority  in  this  oouutry,  perfect  coinddenoe  of 
time  is  not  required.  It  is  enough  that  the  declara- 
tion and  the  main  fact  are  substantialiv  contempo- 
raneous; they  need  not  be  literally  so.  Alabama 
G.  8.  R.0O.  V.  Hawk,  72  Ala.  112, 47  Am.  Bep.  403. 

Declarations  may  be  In  the  legal  sense  of  the 
word  contemporaneous  with  the  act  when  they 
precede  or  follow  it.  Mitchum  v.  State,  11  Ga. 
616. 

Immediateness  is  tested,  not  by  closeness  of  time, 
but  by  causal  relation.    Wbart.  Ev.  1 26S. 

In  an  action  for  damages  for  assault  and  battery, 
declarations  or  words  oonstitutiog  the  provoca- 
tion are  admissible  as  res  gestOB  when  they  stand 
In  immediate  causal  relation  to  the  assault.  Ward 
V.  White  (Va.)  18  Va.  L.  J.  608. 

In  this  case  newspaper  articles  which  provoked 
the  assault  and  which  appeared  more  than  a  day 
before  were  admitted. 

The  declaration  to  be  part  of  the  res  gestcs  need 
not  be  coincident  in  point  of  time  with  the  main 
fact.  It  is  enough  that  the  two  are  so  closely  con- 
nected that  the  declaration  can,  In  the  ordinary 
course  of  affairs,  be  said  to  be  the  spontaneous 
exclamation  of  the  real  cause.  Harriman  v.  Stowe, 
67  Mo.  08. 

In  this  case  plaintiff  was  injured  about  noon. 
19  L.  R.  A. 


Her  physician  called  between  one  and  four  o'clock 
of  the  same  day,  when  she  stated  to  him  how  she 
got  hurt.  This  statement  the  physician  related 
on  the  witness  stand,  and  the  court  held  the  evi* 
dence  part  of  the  res  oestas, 

Tbe  true  inquiry  in  determining  whether  a  dec- 
laration is  a  part  of  the  res  gestoB  or  not,  is  whether 
it  is  a  verbal  act  illustrating,  explaining,  or  inter- 
preting other  parts  of  the  transaction  of  which  it 
is  itself  a  part,  or  Is  merely  a  history  of  or  a  part  of 
a  history  of  a  completed  past  affair.  Mayes  v.  State^ 
64  Miss.  820. 

Judge  Taylor,  In  his  excellent  treatise,  puts  It 
thus:  **Tbe  principal  points  of  attention  are- 
whether  tbe  circumstances  and  declarations  of- 
fered in  proof  were  so  connected  with  the  mali^ 
fact  under  consideration  as  to  Illustrate  its  charac- 
ter, to  further  its  object,  or  to  form,  in  conjunct 
tlon  with  it.  one  continuous  transaction.**  Taylor* 
Bv.  8th  ed.  1688. 

Declarations  amounting  to  a  mere  narration  of 
a  past  transaction,  and  having  no  legitimate  tend- 
ency to  characterize  or  explain  that  transaction* 
are  not  admissible  as  part  of  the  res  gestae.  State 
V.  Coffee,  60  Conn.  899;  Cahn  v.  State,  27  Tex.App. 
700;  Simon  v.  Manning,  09  N.  C.  827. 

Tn  Ck)rbett  v.  St.  Louis,  I.  M.  ft  8.  B.  Ck).,  28  Mo. 
App.  621,  Bombauer,  X,  following  Brownell  v.  Pa- 
citic  B.  Go.  47  Mo.  246;  Harriman  v.  Stowe,  57  Mo. 
90,  and  Entwhistle  v.  Felghner,  00  Mo.  216,  said: 
''Declarations  to  be  admissible  solely  and  simply 
because  they  were  made  at  the  time  when  an  act 
transpired,  can  be  admissible  only  on  the  principle- 
that  they  were  an  oral  act  and  that  'they  were 
made  under  circumstances  when,  in  the  ordinary 
affairs  of  life,  no  one  would  have  doubted  the- 
truth  of  these  declarations.*  ** 

To  constitute  part  of  the  res  getim^  **  it  is  not 
necessary  that  the  declarations  should  be  pre- 
cisely concurrent  with  the  act  under  trial;  it  is- 
enough  if  they  spring  from  it  and  are  made  under 
circumstances  which  preclude  the  idea  of  design. 
It  is  only  when  the  declarations  are  distinguishable 
in  point  of  time,  and  are  open  to  the  suspicion  of 
being  a  part  of  defendant*s  plan  of  defense,  that 
they  should  be  excluded.**  De  Blano,  X,  in  State  v. 
Thomas,  80  La.  Ann.  600.  See  to  the  same  effect.  In* 
temational  &  G.  N.  B.  Go.  v.  Smith  (Tex.)  44  Anu 
ft  Eng.  B.  B.  Gas.  824;  PUkington  v.  Gulf,  a  ft  S» 
P.  B.  Co.  70  Tex.  281. 

A  statement  offered  as  part  of  the  r«i  ge^Um 
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<ft  St.  P.  B.  Co,  87  Minn.  409;  Faren  y.  SeUera, 
89  La.  Ann.  1011;  Booth  v.  Boston  A  A.  B. 
Co.  73  N.  Y.  88.  29  Am.  Rep.  97. 

Wbere  it  appears  affirmatively  by  the  special 
findings  of  the  court  that  evidence,  which  was 
improperly  admitted,  had  no  effect  whatever 
upon  the  result  of  the  trial,  it  is  not  an  avail- 
able error. 

Shaw  V.  Ferguson,  78  led.  547;  2  Thomp. 
Trials,  §  2699;  Uhi  v.  Sarvey,  78  Ind.  81. 

The  alleged  error  in  admitting  the  declara- 
tions of  the  engineer  in  evidence  as  part  of  the 
res  gestCB  was  harmless  because  the  facts 
which  said  declarations  tended  to  prove  were 
abundantly  proved  by  other  competent  un- 
contradicted evidence. 

Brovm  v.  Klock,  24  N.  T.  8.  R  165;  Camp- 
bell  V.  Carnahan  (Ark.)  May  24,  1890;  Sloan 
V.  Frpe,  86  Mo.  App.  528;  Wilson  v.  Coleman, 
81.  Ga.  297;  Bodney  v.  MeLaugMin,  97  Mo. 
426:  WhiteY,  Spreckles,  75  Cal.  610;  TurnbuU 
V.  Maddux,  68  Md.  679. 

Just  as  the  old  rule  of  retreating  to  the  wall 
in  the  law  of  homicide  had  to  give  way  before 
the  self-cocking  six-shooter,  which  supplanted 


the  short  sword,  so  the  narrow  definition  of 
the  time,  during  which  a  declaration  remained 
a  verbal  act  rather  than  a  rehearsal  of  hearsav, 
has  been  supplanted  by  a  more  liberal  rule 
found  necessary  to  meet  the  requirements  of 
this  age  of  steam  and  electricity. 

Travelers  Ins.  Co.  v.  Mosely,  76  D.  8.  8  Wall. 
897, 19  L.  ed.  437;  Ander8on,Law  Diet,  title,  Res 
Qesta;  LoutsviUe,  N.  A.  A  C.  R.  Co,  v.  Buck,  2 
L.  R.  A.  620,  116  Ind.  566;  Armil  v.  Chicago^ 
B.  d  Q.  R,  Co,  70  Iowa,  180;  Keyser  v.  Chi- 
cago A  0.  T.  R.  Co.  66  Mich.  890;  Hanover  R. 
Co,  V.  Cople,  66  Pa.  402;  Quiney  Horse  R.  A  C. 
Co.  V.  Qnuse(m.)  March  80,  1891;  Ward  v. 
White.  86  Va.  212;  Davis  y,  Franks,  88  Gratt. 
416;  1  Taylor,  £v.  6th  ed.  %  625,  citing  Rouch  v. 
Great  Western  R.  Co.  1  Q.  B.  60,  4  Perry  A 
D.  686;  BaUman  v.  Bailey,  6  T.  R.  512;  Rid- 
ley y,  Qyde.  9  Ring.  849.  2  Moore  &  8.  448; 
Smith  V.  Cramer,  1  Ring.  N.  C.  585,  1  Scott, 
641;  Travelers  Ins.  Co.  v.  Sfieppard,  85  Ga. 
751. 

The  rule  contemplates  that  all  the  res  gesta,. 
including  declarations  forming  part  thereof, 
must  transpire  within  the  present  time  of  the 


should  be  excluded  when  the  drcumstaoces  In 
evidence  render  it  probable  that  it  was  the  result 
of  premeditation  or  deliberate  dealffn  to  effect 
some  particular  purpose.  PilUngton  v.  Oulf ,  0. 
AS.  F.  R.  Ck>.  supra. 

Georgia  Ck)de  1878,  I  8778,  provides  that  **decla- 
ratioos  accompanyinjT  an  act,  or  so  nearly  oon- 
neoted  therewith  In  time  as  to  be  free  from  all 
suspicion  of  device  or  afterthought,  are  admissible 
as  part  of  the  t^  gesta." 

In  Hill  V.  Com.,  8  OratL  606,  it  was  declared  that 
**all  that  is  necessary  to  nmke  the  declaration 
part  of  the  res  oestos,  is  that  it  should  be  made  re- 
oentiy  after  receiving  the  injury,  and  before  he 
bad  time  to  make  up  a  story,  *  or  to  devise  any- 
thing for  bis  own  advantage.*  ** 

Declarations  by  accused,  unless  made  at  a  time 
so  closely  connected  with  a  transaction  that  there 
has  been  no  opportunity  for  subsequent  reflec- 
tion as  to  what  might  not  be  wise  for  him  to  say,  are 
not  part  of  the  res  gestat.  United  States  v.  King,  34 
Fed.  Bep.  808. 

What  the  law  altogether  mistrusts  is  not  after- 
speech,  but  afterthought.  That  declaratioas  shall 
appear  to  be  spontaneous  Is  indispensable,  and  it  is 
for  this  reason  alone  that  they  are  required  to  be 
speedy.  There  must  be  no  fair  opportunity  for 
the  will  of  the  speaker  to  mold  or  modify  them. 

His  wiU  must  have  become  and  remained  dor- 
mant, so  far  as  any  deliberation  in  concocting 
matter  for  speech  or  selecting  words  is  con- 
cerned. His  declarations  must  be  the  utterance  of 
human  nature— of  the  genus  homo— rather  than  of 
the  Individ uaL  If  the  state  of  bis  mind  be  such 
that  his  individuality  Is  for  the  time  being  sup- 
pressed and  silenced,  so  that  he  utters  the  voice  of 
humanity  rather  than  of  himself,  what  he  says  is  re- 
garded bv  the  law  aS  in  some  degree  trustworthy. 
Bee  opinion  of  Bleckley.  C7i.  J.,  in  Travelers  Ins. 
Co.  V.  Sheppard.  86  Oa.  775. 

In  Texas  &  P.  B.  Co.  v.  Bobertson,  infr<u  a  witness 
was  permitted  to  state  that  he  *'  was  about  fifty  or 
sixty  yards  from  Bobertson  when  he  was  hurt,  and 
heard  Bobertson  halloo,  and  ran  Immediately  to 
him,  and  reached  him  before  they  got  him  out 
from  under  the  timber.  He  was  fully  conscious. 
I  was  about  the  first  to  reach  him.  and  he  then  and 
there  stated  that  he  was  uncoupling  the  car  from 
the  engine,  and  Just  as  he  pulled  the  pin  he  stum- 
bled, and  the  brake-beam  caught  his  foot  and 
threw  him  across  the  rail.**  Oonceming  this  Stay- 
19  L.  R.  A. 


'  ton,  Ch.  J„  said:  '*  It  may  be  that  the  admission 
of  such  evidence  Is  hard  to  reconcile  with  the  prin- 
ciples of  evidence,  and,  could  we  deem  it  an  open 
question,  the  writer  would  be  inclined  to  reject  it; 
but  the  great  weight  of  American  authority  is  in 
favor  of  its  reception,  and  the  former  decisions  of 
this  court  are  on  the  same  line.  .  .  .  The  cir- 
cumstances under  which  the  declarations  in  ques- 
tion were  made  were  such  as  to  almost  preclude  the 
belief  that  any  self-serving  purpose  prompted 
them,  and  we  cannot  hold  that  it  was  error  to  re* 
eel  ve  the  evidence." 

Declarations  of  a  party  as  to  the  cause  of  his  in- 
jury—as that  he  had  fallen  down  stairs— made  im- 
mediately after  the  occurrence,  are  admissible- 
as  part  of  the  res  gestCB  to  show  such  cause.  Trav- 
eler's Ins.  Co.  of  Chicago  v.  Mosley,75  U.  S.  8  WalL 
887,19L.ed.487. 

Swayne,  JL,  after  reviewing  authorities,  said: 
*^  In  the  complexity  of  human  affairs,  what  Is  done- 
and  what  is  said  are  often  so  related  that  neither 
can  be  detached  without  leaving  the  residue  frag- 
mentary and  distorted.  There  may  be  fraud  and 
falsehood  as  to  both;  but  there  is  no  ground  of  obje<v 
tion  to  one  that  does  not  exist  equally  as  to  the  oth- 
er.  ...  Here  the  principal  fact  is  the  bodily  in- 
jury. The  res  gestcs  are  the  statements  of  the  cause- 
made  by  the  assured  almost  contemporaneously 
with  its  occurrence,  and  those  relating  to  the  con- 
sequences made  while  the  latter  subsisted  and  were 
1  n  progress.  Where  sickness  or  affliction  is  subject 
of  inquiry,  the  sickness  or  affliction  is  the  princi- 
pal fact.  The  res  gestcs  are  the  declarations  tending 
to  phow  the  reality  of  its  existence,  and  its  extent 
and  character." 

This  question  had  been  conaidered  in  thecase  of 
Beaver  v.  Taylor,  68  U.  S.  1  WaU.  6d7, 17  L.  ed.  601,  in 
which  the  same  learned  justice  delivered  the  opin- 
ion of  the  court  This  was  an  action  of  ejectment 
in  which  a  question  arose  as  to  the  fact  of  payment 
and  the  time  of  payment  of  taxes.  The  defendant 
offered  in  evidence,  to  meet  an  objection  as  to  time 
of  payment,  two  letters  to  the  defendant  from  his. 
agent— one  dated  the  10th  of  March,  1848,  enclosing 
the  receipt  for  the  state  and  oounty  taxes,  and  the 
other  of  the  4th  of  May,  1848,  enclosing  the  receipt 
for  the  road  tax— and  also  entries  in  defendants  ac- 
count book  relating  to  the  property  in  question. 
These  were  admitted,  and  the  Supreme  Court  of* 
the  United  States,  after  full  consideration.  helA 
there  was  no  error  in  admitting  them. 
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transaction.  But  that  time,  while  it  cannot  be 
leas,  may  be  more  extended  than  the  present 
time  of  the  principal  fact,  in  some  iastances,  a 
little,  in  others,  much,  and  in  others  very 
much  more.  Usually,  if  they  can  all  be  ascer- 
taioed  some  of  the  res  gesta  will  be  found 
simultaneous  with,  and  some  anterior  and 
others  posterior  to,  the  principal  fact. 

mtehum  ▼.  SfaU,  11  Ga.  615;  Baker  ▼. 
Qausin,  76  lad.  822. 

To  be  a  part  of  the  res  gestm,  the  declara- 
tions are  not  required  to  be  precisely  concur- 
rent in  point  of  time  with  the  principal  trans- 
action, if  they  spring  out  of  it,  tend  to  explain  it, 
are  yoluDtary  and  spontaneous,  and  are  made 
at  a  time  so  near  as  to  preclude  the  idea  of 
deliberate  design.  The  rule  is  very  latitudi- 
nous  and  its  application  must  be  left  to  the 
Judicial  discretion  of  the  trial  court.  Inter- 
national dh  Q.  N.  R,  Co,  V.  8mith  (Tex.)  44 
Am.  &  Eng.  R  R.  Cas.  824;  Pilkinton  v.  Gulf, 
a  A  8.  F.  R.  Co.  70  Tex.  281;  McGowen  v. 
McOotoen,  52  Tex.  657;  Galveston  y.  Barbour, 
62  Tex.  172.  50  Am.  Rep  519.  See  also 
Booker  y.  CJUeago,  M.  db  St.  P.  B.  Co.  76  Wis. 


642;  Elliott,  Roads  &  Streets,  644,  and  note  5; 
Three  Thousand  Eight  Hundred  and  Eighty 
Boxes  of  Opium  y.  United  States,  28  Fed.  Rep. 
867. 

Where  there  is  sufScient  legal  eyidence  to 
support  the  charges,  the  admission  of  hearsay 
is  harmless. 

People  y.  French,  17  N.  Y.  8.  R.  100;  Wil- 
son y.  Coleman,  81  Ga.  297;  Hinckley  v.  Somer- 
set, 145  Mass.  826;  Smith  y.  Central  R.  A  Bkg. 
Co.  80  Ga.  528;  Homer  Twp.  Comrs.  y.  Biker, 
79  Mich.  551;  Campbell  y.  Carnahan  (Ark.) 
May  24,  1890:  White  y.  Spreckles,  75  Cal.  610; 
TumbuU  y.  Maddux,  68  Md.  579;  Annotated 
Ind.  Pr.  Code,  §  898,  note. 

On  petition  for  rehearing. 

For  some  reason  an  answer  made  by  ap- 
pellee's counsel  who  took  part  in  the  oral 
argument,  to  a  question  put  by  Judge  Olds,  in 
respect  to  whether  an  effort  was  made  to  con- 
tradict the  witness,  Brumley,  upon  the  res 
gesta  declaratioDS  (whither  he  made  them  or 
not  at  some  other  time  and  place)  was  mis- 


Tbe  oourt  said:  **  It  was  proper  for  the  agent  to 
transmit  the  receipts  to  hjs  principal.  What  was 
aald  and  done  in  that  connection  was  a  part  of  the 
res  QCtim.  The  contents  of  the  acoompanylnflr  let- 
ters relative  to  the  receipts  are  within  the  rule  on 
that  subject.  The  entries  in  the  books  after  the 
receipts  came  to  hand  showing  defendant's  action, 
were  admissible  for  the  same  reasons.  Both  the  let- 
ters and  entries  belong  to  the  same  category  with 
what  are  called  'verbal  facts*,  and  neither  fall  within 
the  rule  which  excludes '  reainter  altos  acta  *— hear- 
say,  and  declarations  made  by  the  party  offering 
them  in  eyidence.  The  principal  fact  was  the 
transmission  of  the  receipts.  The  other  facts  so 
Illustrate  and  characterise  it  as  to  constitute  the 
whole  one  transaction,  and  render  the  latter  nec- 
essary to  exhibit  the  former  in  its  true  light  and 
give  it  its  proper  effect.** 

In  Rawson  v.  Haigh,  2  Blng.  09,  a  debtor  had  left 
England  and  gone  to  Paris  where  be  remained. 
The  question  was  whether  his  departure  from  Eng- 
land was  an  act  of  bankruptcy,  and  that  depended 
on  the  intent  by  which  he  was  actuated.  To  show 
this  intent  a  letter  written  in  France,  a  month 
after  his  departure,  was  received  in  evidence.  Up- 
on full  argument  it  was  held  that  it  was  properly 
received.  Baron  Parke  said :  It  is  impossible  to 
tie  down  to  time  the  rule  as  to  the  declarations. 
We  must  judge  from  all  the  circumstances  of  the 
case.  We  need  not  go  the  length  of  saying  that 
a  declaration  made  a  month  after  the  fact,  would 
of  itself  be  admissible;  but  if.  as  in  the  present 
case,  there  are  connecting  circumstances.  It  may, 
even  at  that  time,  form  a  part  of  the  whole  res  ges- 
tcB.**  8ee  to  the  same  effect  Bateman  y.  Bailey,  6 
TT.  R.  612;  Ridley  y.  Gyde,  9  Blng.  848.  Lord  Den- 
man,  in  Rouch  y.  Great  Western  R.  Co.  1  Q.  B.  61, 
approved  this  and  said  further  that  'if  there  wore 
connecting  circumstances,  a  declaration  might 
even  at  a  month*s  interval,  form  port  of  the  whole 
res  firestcB.** 

But  an  extreme  ground  in  excluding  declara- 
tions was  taken  by  the  court  in  a  recent  English 
cose.  In  Reg.  v.  Bedingfleld,  U  Cox,  C.  C.  841,  the 
question  was  whether  the  deceased  had  been  mur- 
iSered  or  had  committed  suicide.  It  appeared  that 
with  her  throat  cut  she  had  rushed  from  a  room  in 
which  she  had  left  the  prisoner  whose  throat  was 
likewise  cut,  and  had  immediately  made  a  state- 
ment. It  was  held  that  this  statement  was  not 
part  of  the  res  gestot.  In  delivering  the  opinion 
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X<ord  Cockbum  questioned  the  case  of  Rex  v.  Fos- 
ter. 0  Gar.  &  P.  825.  where  on  a  trial  for  manslaugh- 
ter, what  the  deceased  said  immediately  after  be- 
ing knocked  down  was  admitted. 

But  Bedingfleld*s  Cose,  supra,  has  met  with  severe 
criticism  In  England- so  severe,  in  fact,  that  the 
Chief  Justice  saw  fit  to  defend  his  decision  in  a 
pamphlet.  In  reply  to  this  pamphlet  Jud^e  Taylor 
addressed  a  letter  to  his  lordship  maintaining  the 
position  taken  in  Rex  y.  Foster,  supra. 

Each  case  depends  on  its  own  facts. 

In  deciding  what  events  are  covered  by  the  res 
Oesta  each  case  turns  upon  Its  own  circumstances. 
The  Inquiry  is  rather  into  events  than  into  the  pre- 
cise time  which  has  elapsed.    Hall  y.  State,  48  Ga. 

eo7. 

There  must  be  a  main  or  principal  fact  or  trans- 
action ;  and  declarations  to  be  admissible  must  be 
contemporaneous  with  the  main  fact  or  transac- 
tion. But  the  main  transaction  is  not  oecessarlly 
confined  to  a  particular  point  of  time  and  may  ex- 
tend over  a  longer  or  shorter  period  according  to 
the  nature  and  character  of  the  transaction.  Lund 
y.  Tyngsborough,  9  Gush.  86.  In  this  case  It  was 
held  that  declarations  of  a  physician  on  making 
an  examination  as  to  the  extent,  of  the  Injury, 
formed  no  part  of  the  res  ocstas. 

When  a  business  man.  coolly  and  disengagedly, 
contemplates  hair  a  dozen  distinct  negotiations  in 
the  course  of  an  hour,  the  sweep  taken  by  the  res 
gestae  in  each  case  is  limited  to  what  is  done  at  the 
time  of  the  particular  negotiation.  Miles  v.  Knott, 
12  Gill  &  J.  442. 

But  where  one  man  is  employed  in  a  single  pro- 
tracted negotiation  of  great  importance,  then  we 
can  conceive  of  his  whole  time  for  weeks  being  ab- 
sorbed in  the  negotiation,  and  of  its  so  hinging 
with  its  characteristics  everything  that  he  does 
and  says  that  for  all  this  period  the  things  that  he 
does  and  says  become  rather  the  incidents  of  the 
negotiation  than  of  himself.  Fifleld  v.  Richard- 
son, 8i  Vt.  410;  Cunningham  v.  Parka,  97  Mass. 
172. 

If  in  a  street  there  is  an  unexpected  collision 
between  two  men  entire  strangers  to  each  other, 
then  the  res  gestas  of  the  collision  are  confined  with- 
in the  few  minutes  that  it  occupies.  When,  on  the 
other  hand,  there  is  a  social  feud  in  which  two  re- 
ligious factions  are  arrayed  against  each  other  for 
weeks,  and  so  much  absorbed  in  the  collision  as  to 
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understood  by  Chief  Judge  Elliott  to  be  a  claim 
by  appellee's  counsel  that  such  impeaching 
testimoDy  was  proof  of  the  truth  of  the 
declarations  of  Brumley,  and,  consequently, 
made  their  admission  harmless. 

The  point  counsel  intended  to  make  was 
this: 

But  the  alleged  error  in  admitting  the 
declarations  of  the  engineer  in  evidence  as 
part  of  the  res  aesUB  was  harmless  because  the 
facts  which  said  declarations  tended  to  prove 
were  abundantly  proved  by  other  competent 
uncontradicted  evidence. 

It  was  clearly  and  unmistakably  proved  by 
other  testimony  than  the  declarations  of  Brum- 
ley that— 

The  cylinder  cock  was  plugged  up. 
'   The  foreman  of  the  round-house  was  notified 
of  it  in  time  to  fix  it. 

Thathedidn'tfixit. 

That  the  steam  in  the  chest  held  the  valve  on 
Its  seat 

That  "the  valve  stuck  to  a  certain  extent" 

That  Brumley  and  Shad  rack  both  had  hold 
of  the  lever  to  throw  it  forward. 


That  the  collision  took  place  beforuth^got 
it  over. 

That  Shadrack  saw  Brumley  had  some  diffi- 
culty in  throwing  her  over. 

That  the  engine  had  half  a  mile  start  of  the 
cars;  and  could  from  the  verv  nature  of  things 
have  gotten  out  of  the  way  if  the  valve  h«l 
not  stuck  fast  on  account  of  the  steam  pres- 
sure. 

That  Brumley  had  no  way  to  relieve  that 
pressure  because  the  cylinder  cock  was  closed 
and  he  could  not  let  the  steam  out 

Then  may  we  not  invoke  the  rule  that  error 
which  results  in  no  harm  is  not  reversible 
error  ? 

P/tanix  2ns,  Oo.  ▼.  PickU,  8  Ind.  App.  882; 
Dickinson  v.  Colter,  45  Ind.  449. 

So  far  as  the  opinion  in  Brumley's  statement 
is  concerned  no  harm  was  done,  for  several 
reasons,  to  wit : 

First.  The  appellant's  motion  was  not  based 
on  the  ground  that  the  declaration  was  opinion 
or  inferential  evidence. 

The  objection  stated  in  the  motion  was  on 
the  grounds — 


be  conscious  of  little  else,  then  all  that  such  parties 
do  and  say,  under  such  circumstances,  is  as  much  a 
part  of  the  res  oestos  as  the  bio  its  given  in  the 
homicides  for  which  particular  prosecaUons  may 
be  brought  Whart  Ev.  1 2(»;  Ck>m.  v.  Sherry,  and 
€om.  V.  Daley,  reported  in  Wharton  on  Homlddei 
Appendix ;  Elez  v.  Gordon,  21  How.  St  Tr.  542. 

Four  of  the  justices  dissented  from  the  decision 
In  Vlcksburg  &  M.  B.  Go.  v.  O'Brien,  infra.  The  fol- 
lowing extract  from  the  dlEsenting  opinion  deliv- 
ered by  Mr.  Justice  Field  undoubtedly  contains,  as 
I  beheve,  apart  from  the  facts  of  this  particular 
case,  a  sound  exposition  of  the  law  on  this  subject 
as  it  now  exists  in  this  country:  **The  modern  doc- 
trine has  relaxed  the  ancient  rule  that  declaratlons« 
to  be  admissible  as  part  of  the  res  gestos^  must  be 
etriotly  ooDtemporaneous  with  the  main  transac- 
tion. It  now  allows  evidence  of  them  when  they 
appear  to  have  been  made  under  the  Immediate  in- 
fluence of  the  principal  transaction,  and  are  so 
<x)nnected  with  it  as  to  characterize  or  explain  it 

*'  What  time  may  elapse  between  the  happening 
of  the  event  in  respect  to  which  the  declaration  is 
made,  and  the  time  of  the  declaration,  and  yet  the 
declaration  be  admissible,  must  depend  upon  the 
•character  of  the  transaction  itself." 

Discretion  cf  the  judge. 

In  Mitchum  V.  State,  11  Ga.61fi,'  it  was  said  that 
when  declarations  are  to  be  admitted  and  when  re- 
jected, if  not  coincident  with  the  act  is  a  question 
for  judicial  discretion  of  embarrassing  nicety— one 
which  must  depend  upon  the  application  of  the 
firinoiple  upon  which  the  rule  is  founded. 

As  sustaining  the  proposition  of  Mitchum  y. 
State,  supra,  see  Handy  v.  Johnson,  5  Md.  488; 
People  V.  Vernon,  85  OaL  40, 03  Am.  Dec.  40. 

In  O'Connor  v.  Chicago,  M.  &  St  P.  B.  Co.,  27 
Kinn.  173, 88  Am.  Rep.  288,  it  was  said  that  aconsid- 
•erable  time  might  elapse  and  yet  the  declaration  t)e 
«  part  of  the  res  gestae ;  and  '*  that  each  case  must 
depend  on  its  own  peculiar  circumstances,  and  be 
determined  by  the  exercise  of  sound  judicial  dis- 
-cretion.** 

But  in  Sullivan  v.  Oregon  R.  &  Nav.  Co.,  12  Or. 
482,  58  Am.  Bep.  864,  Thayer.  J„  said :  **  If  it  is  in- 
tended by  a  *  sound  judicial  discretion*  that  the 
-court  before  whom  the  trial  is  bad  must  judge  as  to 
whether  the  transaction  was  continuing  when  the 
declaration  was  made,  or  had  ended  prior  thereto, 
then  the  question  would  not  differ  from  other 
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questions  regarding  the  admisslbiiity  of  testimony; 
the  court  would  consider  the  facts  and  circum- 
stances surrounding  the  affair,  and  determine 
therefrom  as  to  its  competency ;  but  if,  on  the  oth- 
er hand,  it  is  to  be  understood  that  the  court  Is  to 
decide  the  question  in  accordance  with  the  judge's 
notions  as  to  the  justice  of  the  particular  case 
then  it  is  afloat  without  any  chart  to  direct  it  Prec- 
edents, under  that  view,  would  be  of  little  value,  as 
the  peculiar  droumstances  attending  each  trans- 
action would  be  likely  to  vary  from  those  sur- 
rounding othffls  of  a  like  character  which  had 
been  adjudicated  upon  sutfldentiy  to  authorise  a 
different  holding.** 

The  tendency  is  to  reoeive  any  testimony  that 
will  shed  needed  light  on  any  litigated  transaction. 
Courts  have  often  expressed  a  determination  to 
explore  every  feature  of  a  controversy  in  order 
to  expose  the  inmost  merits  of  the  case.  Without 
doubt  much  of  the  embarrassment  that  oppresses 
the  courts,  and  the  great  diversity  of  the  decisions, 
have  resulted  from  frequent  attempts  to  stretch 
the  res  gestae  doctrine  to  cover  the  peouUar  feat- 
ures of  supposed  meritorious  cases. 

2.  mustrations. 

The  writer  has  made  no  attempt  to  exhaust  the 
vast  number  of  oases  that  touch  upon  the  subject 
of  res  gestae,  but  confining  himself  strictly  to  the 
subject  of  the  note,  has  collected  those  cases  which 
seem  best  adapted  to  illustrate  the  propositions 
heretofore  laid  down. 

tuOnm/tnaA  eases, 

0)  Instances  of  deeHaratiims  held  admisslMe, 

Where  a  person  was  wrongfully  arrested  and 
beaten  by  a  police  officer,  and  then  taken  to  the 
recorder*s  office  where  the  officer  detained  him 
owing  to  the  absence  of  the  recorder,  and  swore 
at  him,  what  occurred  (there  was  part  of  the  res 
gestae.   State  v.  Davidson,  44  Mo.  App.  618. 

On  the  trial  of  an  indictment  for  stealing  a  bale 
of  cotton,  in  which  defendant  testifies  that  he  got 
the  cotton  from  another  than  the  alleged  owner, 
at  a  different  place  than  that  alleged,  testimony  of 
defendant  as  to  a  conversation  with  the  one  from 
whom  ho  states  he  received  the  cotton  at  that  time, 
to  the  effect  that  he  was  the  owner.and,  being  afraid 
if  he  took  the  cotton  to  the  gin  yard  himself  cer- 
tain persons  whom  he  owed  would  attach  it  hired 
47 
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That  the  dedaratioDS  were  made  in  the  ab- 
fence  of  any  agent  of  defendant. 

That  the  testimony  was  hearsay. 

That  the  Etatements  were  made  after  the 
accident  and  were  not  a  part  of  the  res  gesta. 

In  a  motion  to  strike  out  testimony  the 
grounds  of  objection  should  be  stated. 

See  Elliott^  Appellate  Procedure,  gg  775, 
779. 

The  court  below  could  not  have  been  given 
to  understand,  and  appellee's  counsel  did  not 
in  fact  understand  that  any  special  objection 
was  made  to  this  evidence  on  the  ground  that 
it  was  opinion  evidence. 

Where  part  is  competent  and  part  incom- 
petent the  court  will  not  sift  the  good  from 
the  bad. 

Elliott's  App.  Proc.  g  780;  IThomp.  Trials, 
g  698,  p.  600;  Trawler 9  Ins,  Oo,  v.  Sheppard. 
85  Ga.  751;  Mutual  L.  Ins,  Co,  ▼.  TiUman,  84 
Tex.  81. 

Opinions  may  be  given  concerning  the  run- 
ning and  management  of  locomotives  and 
trains  by  persons  skilled  therein. 

Bell^ontaine  A  I,  B.  Co,  v.  Bailey,  11  Ohio 


St.  888;  Beaver  v.  Boston  A  M.S.  Co.  14  Gray, 
466;  Cincinnati  dZ.  B.  Co.  v.  Bmith,  23  Ohio 
St.  227. 10  Am.  Rep.  729;  MMle  dtM.ILOo.  ▼. 
Blakelp,  59  Ala.  ^1;  J^ersonvilie  B.  Co.  v. 
Lanham,  27  Ind.  171;  EOton  v.  Mason,  92  Ind. 
167;  FitU  ▼.  Crtam  City  B.  Co.  59  Wis.  828; 
Baldioin  v.  Chicago,  B.  I.  db  P.  B.  Co.  50 
Iowa,  680;  Carter  v.  Carter(n\.)  Oct.  81, 1891. 

If  it  was  competent  for  Brumley  to  testify 
on  the  stand  that  in  his  opinion  "  the  condi- 
tion of  the  cylinder  cock  could  not  possibly 
have  caused  the  accident,"  then  it  was  compe- 
tent to  prove  his  declaration  as  part  of  the  re» 
gesta  to  the  effect  that  it  did  cause  the  acci- 
dent 

Hermes  v.  Chicago  d  I^.  W.  B.  Co.  eo  Wis. 
690. 

The  overruling  of  appellant's  motion  to 
strike  out  the  last  sentence  of  Brumle^'s  state- 
ment was  not  assigned  as  a  reason  for  a  new 
trial. 

The  objection  was  to  the  whole  declaration 
part  of  which  was  competent  and  only  part  in- 
competent. Overruling  such  an  objection  is 
harmless  error — ^not  available  error. 


defendant  to  take  it  for  bim  is  admissible  as 
res  gestce^  being  a  part  of  the  traosaotlon  of  the 
defendant*8  oominflr  into  possession  of  the  oottoo. 
I>oaB  V.  Bute,  S8  Tex.  App.  606. 

But  what  weight  shall  be  acoorded  to  the  testi- 
mony is  a  matter  for  the  consideration  of  the  Jury. 
IMd.;  Ward  v.  State.  41  Tex.  612. 

On  a  question  whether  or  not  the  defendant  in- 
tended to  steal  a  mare  when  he  obtained  possession 
of  her  to  go  to  a  certain  county,  any  act  or  word 
of  his,  explanatory  of  his  pooKssion  on  his  route 
to  that  county  is  res  gesta  and  admissible  in  evi- 
dence.   Bumbo  y.  State,  28  Tex.  App.  80. 

On  the  trial  of  an  indictment  for  burfflaryof  a 
house  entered  at  a  room  occupied  by  a  daughter 
of  the  proprietor,  her  exclamation  made  upon 
running  into  her  father*8  room  immediately  upon 
the  commission  of  the  alleged  act  constituting  the 
burglary,  '*  that  she  saw  some  one  at  the  window,** 
is  admissible  as  a  part  of  the  res  gestos.  Diamukes  v. 
State,  83  Ala.  287. 

On  an  indictment  for  burglary,  the  exclamations 
of  a  young  woman  made  to  her  father  Immediate- 
ly after  the  happening  of  the  burglarious  act,  and 
as  she  ran  into  the  adjoining  room,  were  held  ad- 
missible.   JZml. 

State  V.  Horan,  88  Minn.  804,  SO  Am.  Bep.  688,  was 
an  indictment  for  robbery.  The  person  robbed 
ran  to  a  neighboring  house  and  gave  the  alarm, 
and  then  returned  to  the  place  of  the  robbery, 
after  which  he  went  to  his  own  house.  A  few  min- 
utes thereafter  a  policeman  came,  to  whom  he  gave 
a  description  of  the  robbers.  This  description  was 
admitted  as  part  of  the  res  gestas. 

In  Lambert  v.  People,  28  Mich.  71,  witnesses  were 
allowed  to  testify  that  on  coming  up  to  the  prose- 
cutor he  told  them  that  he  had  been  robbed,  whev 
this  occurred  within  three  minutes  after  the  com- 
mission of  the  offense. 

In  Monday  v.  State,  82  Gki.  678. 79  Am.  Dec.  814, 
the  statement  of  the  prosecutor  to  one  who  ran  to 
him  on  hearing  his  cries,  that  he  had  Just  been  as- 
■lulted  by  the  accused,  was  admitted  as  res  gestcs. 

Declarations  made  by  a  party  shot,  immediately 
after  the  shooting,  are  admissible  in  evidence  as 
part  of  the  res  gestcs.   State  v.  Euzebe,  42  La.  Ann. 

m. 

The  doctrine  of  res  gestoi  is  not  redaoed  to  certain 
rules  as  to  the  interval  of  time  between  the  mo- 
ment tbe;crime  was  committed  and  the  declaration. 

In  Kirby  v.  Ck>m..  77  Ya.  081, 46  Am.  Bep.  747  a 
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statement  made  by  one  who  had  been  shot  as  to  his 
assailant  not  more  than  two  minutes  after  the 
shooting  and  under  the  peculiar  drcumstanoes  of 
the  declarant*B  mental  and  physical  condition  was 
admitted. 

In  a  case,  where  the  declarant  was  stabbed  to  the 
heart,  and  immediately  attempted  to  go  to  a  tavern 
near  by,  but  feU,  recovered  hlm«ielf .  staggered,  fell 
again  and  fainted  and  remained  Insensible  for 
about  ten  minutes  and  after  the  applicafion  of 
stimulants  revived  so  as  to  be  able  to  speak,  the 
declaration  then  made  was  admitted.  Hill  v.  Com. 
2Gratt.606. 

In  Keg.  v.  Lunny,  6  Oox,  C.  C.  477.  the  deceased 
had  received  wounds  on  the  head  from  the  effect 
of  which  he  died.  A  witness  heard  cries  and  on  go- 
ing out  to  where  the  deceased  was  standing  the 
latter  made  statements  regarding  the  Injury  which 
were  admitted  as  part  of  the  res  gestae. 

In  the  caseof  Ck>x  v.  State,  64 Oa.  874, 87  Am.  Bep. 
76,  it  was  held  that  where  two  persons  consent  to 
fight  with  deadly  weapons,  and  by  agreement  sep- 
arate to  arm  themselves,  both  intending  to  return 
presently  and  begin  the  combat,  and  they  do  in 
fact  arm  themselves  and  meet,  though  not  at  the 
place  appointed,  but  near  it,  in  the  same  city  and 
on  the  same  street,  and  only  a  little  later  than  the 
time  contemplated,  and  actually  fight  with  the 
weapons  thus  prepared,  and  one  of  them  is  slain 
by  the  other,  the  res  gesbas  of  the  transaction  com- 
prehend all  pertinent  acts  and  declarations  of  tlie 
parties  which  take  place  in  the  interval  between 
the  agreement  to  fight,  and  the  consummation  of 
the  homicide,  the  whole  transaction  not  covering 
more  than  an  hour  of  time. 

Testimony  on  a  murder  trial  that,  two  minutes 
after  the  shooting,  deceased  stated  that  defendant 
shot  him,  detailing  the  circumstances  and  cause  of 
the  shooting,  is  admissible  as  res  gestos.  Drake  v. 
State.  20  Tex.  App.  965. 

Testimony  on  a  trial  for  murder  that  within  an 
hour  and  a  half  after  the  infliction  of  the  wound 
upon  deceased,  she  stated  to  the  witness  that  de* 
fendantcame  up  behind  her,  and  pulled  her  back- 
wards and  cut  her  nearly  in  two,  is  admissible  as 
part  of  the  res^gestm  where  deceased  is  an  ignorant 
woman  and  had  not  spoken,  except  to  scream  or 
moan,  between  the  infliction  of  the  wound  and  her 
statement.    Lewis  v.  State.  20  Tex.  App.  £01. 

In  Com.  V.  Hackett,  2  Allen,  188,  on  a  trial  for 
murder,  a  witness  testified  that  at  the  moment  of 
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The  court  had  a  right  to  rely  upon  the  state- 
ment iD  appellaDt's  brief  that  this  objection- 
able statement  was  included  in  the  motion  as  a 
reason  for  a  new  trial.  The  brief  contained  it 
and  by  the  brief  the  court  was  misled.  By 
this  statement  counsel  for  the  appellee  were 
deceived  for  they  had  a  right  to  and  did  rely 
upon  counsel's  brief  as  to  what  the  motion  for 
a  new  trial  contained.  The  motion  to  strike 
out  the  last  sentence  in  Brumley's  statement 
was  not  assigned  as  a  reason  for  a  new  trial; 
still  counsel  for  appellant  informed  the  court 
in  their  printed  brief  that  this  alleged  error 
was  duly  assigned  as  a  reason  for  a  new  trial. 
Counsel  for  appellant  are  presumed  to  have 
known  what  their  motion  for  a  new  trial  con- 
tained when  they  wrote  their  brief.  They 
alone  are  responsible  for  this  misstatement. 
8hould  we  now  suffer  for  such  misstatements? 
The  fault  is  not  with  tbe  appellee  except  that 
we  placed  too  much  confidence  in  what  coun- 
sel tor  appellant  stated  in  their  brief.  We  feel 
certain  under  these  circumstances  the  court 
will  not  permit  its  judgment  of  reversal  to 


stand.  The  court  will  not  tolerate  a  party  to 
the  suit  to  procure  judgment  in  his  favor  by 
false  and  erroneous  statements  as  to  what  ibe 
record  contains,  if  tbe  error  is  discovered  in 
time  to  correct  it  before  the  judgment  becomes 
final  and  irrevocable. 

That  it  was  necessary  to  assign  the  overrul- 
ing of  said  motion  bb  a  reason  for  a  new  trial 
is  settled  law 

1  Thomp.  trials,  §  709,  p.  677,  citing  Indi- 
ana cases.  Elliott's  App.  Proc.  §§  881,  868; 
Kemodle  v.  Gibson,  114  Ind.  461;  Miles  v.  Bu- 
e/ianan,  86  Ind.  490;  Ferrenbvrg  v.  Studabaker 
T,  Co,  87  Ind.  261;  Dodgev.  Dunham,  41  Ind. 
186. 

Where,  as  in  this  case,  the  question  was  prop- 
er, but  part  of  the  witness's  answer  incompe- 
tent, the  proper  and  only  practice  was  to  move 
to  strike  out  the  incompetent  part  of  the  an- 
swer 

J<mes  V.  8taU,  118  Ind.  89. 

And  where  the  reasons  for  a  new  trial  did 
not  specifically  assign  as  error  the  overruling  of 
the  motion  to  strike  out  the  incompetent  evi- 
dence but  presented  the  objection  to  the  whole 


the  fatal  stab  he  heard  the  victim  cry,  **I  am 
stabbed,"  and  at  onoe  went  to  hJm  and  reached  bim 
witbin  twenty  seconds  after  that,  and  tben  heard 
bim  say:  '*t  am  stabbed— I  am  gone.  Dan  Haokett 
has  stabbed  me.**  This  was  not  an  abstract  or  nar- 
rative statement  of  a  past  occurrence  depending 
for  its  force  and  effect  solely  on  the  credit  of  tbe 
deceased,  unsupported  by  any  principal  fact  and 
receiving  no  credit  from  the  surrounding  circum- 
stances; but  it  was  an  exclamation  contemporary 
with  the  same  transaction,  forming  a  natural  and 
material  part  of  It,  and  competent  as  being  original 
evidence  in  the  nature  of  rea  aestcB. 

Statements  made  by  one  accused  of  homicide 
giving  bis  version  of  the  difficulty  made  to  bis 
mother  a  few  minutes  after  the  affray  upon  bis  ar- 
riving at  his  home  about  a  mile  away,  to  which  he 
immediately  rode  rapidly  and  while  he  was  still 
weak  and  covered  with  blood  which  flowed  pro- 
fusely from  a  wound  in  his  head— aita  admissible  as 
part  of  the  res  gestae  Craig  v.  State,  80  Tez.  App. 
ei9. 

The  answer  of  one  who  had  called  for  help,  to  the 
question  olf  one  as  to  what  was  the  matter,  that  a 
certain  person  had  stabbed  him.  was  admissible  as 
res  ijestcB.    CroolEham  v.  State,  5  W.  Va.  510. 

A  statement  made  by  one  a  few  minutes  after  he 
was  shot,  to  one  who  went  to  bim  as  soon  as  possi- 
ble after  hearing  the  shooting,  to  the  effect  that  be 
was  croinflT  to  die  and  as  to  who  did  the  shooting.  Is 
admissible  as  res  aestos  as  well  as  a  dying  declara- 
tion.   White  V.  State,  30  Tex.  App.  652. 

In  Com.  V.  McPike,  3  Cush.  181,  50  Am.  Bee.  727,  it 
was  held  that  the  declarations  of  a  wounded  and 
bleeding  'person  that  the  defendant  had  stabbed 
her,  made  immediately  after  the  occurrence  but 
with  such  an  interval  of  time  as  to  allow  her  to  go 
from  her  own  room  upstairs  into  another  room, 
were  admissible  after  her  death  as  a  part  of  tbe  res 
Qsstcs.  This  case  seems  not  to  have  received  the 
approval  which  has  been  accorded  in  Massachusetts 
to  tbe  later  case  of  Lund  v.  O^gsliorough,  9  Cush. 

In  Mitxthum  v.  State,  11  Gki.  813,  which  was  an  in- 
dictment for  homicide,  a  witness  was  within  thirty 
or  forty  yards  of  the  house  when  the  deceased  was 
shot  Upon  hearing  the  report  of  the  pistol,  wit- 
ness looked  toward  the  house  and  saw  the  prisoner 
run  out  for  a  few  paces  and  turn  and  run  back 
again,  and  immediately  run  out  again  to  where 
the  witness  was  standing.  When  he  came  up  to 
19  L.  R.  A. 


the  witness  he  seemed  greatly  agitated  and  at  the 
moment  said  ^that  he  would  not  tiave  done  It  for 
tbe  world."  Two  minutes  would  cover  the  time 
from  the  firing  till  the  utterance  of  the  exclama- 
tion, which  was  held  admissible. 

On  trial  for  murder  where  it  Is  shown  that  an* 
other  person  besides  the  prisoner  had  armed  him- 
self and  was  hunting  for  the  deceased  under  the 
belief  that  the  latter  had  eloped  with  bis  wife,  the 
threats  of  such  other  person  against  the  deceased, 
and  his  declarations  as  to  his  purpose,  are  admissi* 
ble  as  part  of  the  res  gestcs.  Alexander  v.  United 
States,  188  n.  S.  853, 84  L.  ed.  Mi. 

Statements  of  deceased  made  a  few  seconds  after 
the  shooting  and  under  such  circumstances  as  con- 
stitute them  a  part  of  the  transaction  are  admissi- 
ble in  evidence  as  res  gestos  on  Itrial  for  the  homi- 
cide.   Weathersby  v.  State,  29  Tex.  App.  278. 

Where  tbe  issue  was  whether  the  deceased  had 
•'died  by  his  own  hand,**  his  death  having  been 
caused  by  a  pistol  shot,  the  declaration  of  the  occu- 
pant of  an  adjoining  room  to  that  of  the  deceased 
made  Immediately  after  the  report  of  the  pistol 
was  heard,  to  the  landlord  of  the  hotel,  that  the 
deceased  had  shot  himself,  was  part  of  the  res  gestcsm 
Newton  v.  Benefit  Mut.  L.  Ins.  Co.  2  DUi.  154. 

In  Mitchell  v.  State,  71  Ga.  152,  a  trial  for  homi- 
oide,  statements  made  by  the  victim  to  one  who 
helped  to  bear  him  away  from  the  scene  of  the 
conflict  within  five  -minutes  after  the  shooting, 
were  part  of  the  res  gestas. 

In  Mclnturf  v.  State,  20  Tex.  App.  886,  immedi- 
ately after  deceased  was  shot  he  staggered  into  his 
house  and  asked  his  wife  to  examine  his  wound, 
and  after  she  bad  told  him  tbe  nature  of  it,  re- 
marked, "I  am  a  dead  man,  but  Idiank  God  I  die 
innocent:  '*  and  in  reply  to  a  question  from  his  wife 
as  to  **who  did  it,**  he  replied  by  naming  the  de- 
fendant. These  statements  were  held  part  of  the 
resgesicB. 

Evidence  of  a  witness,  on  atrial  for  homicidei 
relating  the  declarations  of  deceased  as  to  the  man* 
ner  of  the  shooting,  made  from  half  a  minute  to 
three  quarters  of  a  minute  after  the  shooting,  and 
while  deceased  was  coming  away  from  the  scene 
of  trouble,  is  admissible.  People  v.  Vernon,  83  CaU 
60,  95  Am.  Dec.  49. 

A  remark  made  to  the  accused  by  his  wife  aquazw 
ter  of  a  minute  after  tbe  homicide,  at  the  scene,  to 
which  the  accused  at  once  replied,  is  oompetenU 
Keyes  v.  State,  122  Ind.  527. 
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of  the  conversation,  including  competent  as 
"well  as  incompetent  evidence,  it  was  held  no 
question  was  presented  for  the  decision  of  the 
supreme  court. 

Staser  ▼.  Hogan,  120  Ind.  307;  Waymire  y. 
Lank,  121  Ind.  1. 

The  defendant  vouched  for  Brumley's  com- 
petency to  give  an  opinion  by  putting  him  on 
the  stand  and  proving  by  him  that  in  his  opin- 
ion the  absence  of  the  cylinder  cock  had  no 
effect  in  hindering  the  forward  motion  on  that 
occasion. 

The  reason  Brumley  gave  Stein  at  the  time 
of  the  resgeitcB  declaration  was  in  conflict  with 
this  opinion,  and  this  fact  made  it  competent 
as  rebutting  evidence  if  nothing  more. 

St,  Loui$  d  8.  F.  B.  Co.  v.  Qecn-ffe  (Tex.) 
June  7,  1892. 

The  declaration  to  be  a  part  of  the  res  ge$tm^ 
need  not  be  coincident  in  point  of  time  with 
the  main  fact  to  be  proved.  It  is  enough  that 
the  two  are  so  closely  connected  that  the  dec- 
laration can,  in  the  ordinary  course  of  affairs, 
be  said  to  be  the  spontaneous  explanation  of 
the  real  cause.    The  declaration  is  then  a  ver- 


bal act.  and  may  well  be  said  to  be  part  of  the 
main  fact  or  transaction.  If  the  subsequent 
declaration  and  the  main  fact  at  issue,  taken 
together,  form  a  continuous  transaction,  then 
the  declaration  is  admissible. 

LeaJiey  v.  Ca»  Ave.  d  F.  O.  R.  Co.  97  Mo. 
165:  IhinlHxr  v.  MeOtll,  69  Mich.  297;  Di*. 
mulcee  v.  State,  88  Ala.  287;  Harriman  v. 
Stowe,  67  Mo.  98;  BrowneU  v.  Pacific  R.  Co. 
47  Mo.  240;  Travelere  Ins.  Co.  v.  Moselp,  75  U. 
S.  8  Wall.  897,  19  L.  ed.  487;  ffaruffoer  R.  Go. 
V.  Coyle,  56  Pa.  402;  Adams  v.  Hannibal  A  St. 
J.  R.  Co.  74  Mo.  653,  41  Am.  Rep.  SSS;  Devlin 
V.  Wabash,  St.  L.  ds  R  R.  Co.  87  Mo.  645; 
Vieksburg  d  M.  R.  Co.  v.  O^Brien,  119  U.  8. 
99,  80  L.  ed.  299;  1  Greenl.  Ev.  §  108;  1  Tay- 
lor, Ev.  7th  ed.  537;  Little  Rock,  M.  R.  d  T. 
R.  Co.  V.  Leverett,  48  Ark.  883;  Whart  Ev. 
8§  258-267;  Clintons.  Estes,  20  Ark. 226;  Carr 
V.  State,  43  Ark.  102:  Flynn  v.  Statf',  48  Ark. 
289;  Com.  v.  Hackett,  2  Allen,  136;  EUHns  v. 
McKean,  79  Pa.  493;  Casey  v.  New  York  Cent, 
d  H.  R.  R.  Co.  78  N.  Y.  518:  McLeod  v.  Oin- 
ther,  80  Ky.  899;  Mayes  v.  Pmeer,  79  Ga.  681. 

In  Hermes  v.  Chicago  d  N".  W.  R.  Co.,  80 


What  a  peiBon  aasaulted  said  as  soon  as  she  was 
found  on  the  day  of  the  assault,  at  the  moment  of 
restoration  to  sensibility,  to  part  of  the  rts  qcsUb. 
Johnson  v.  State,  86  Gku  95. 

One  had  been  shot  in  the  neck  and  bU  artlo- 
Qiation  affected  by  blood  collected  In  his  throat. 
About  fifteen  minutes  after  the  shooting  medicine 
was  administered  and  about  fifteen  minutes  aftei^ 
wards,  as  soon  as  he  was  able  to  talk,  he  made 
•tatements  as  to  the  chroumstances  of  theshootinsr 
which  were  admitted  as  res  qcsUb.  Fu  icher  v.  State, 
S8Tez.App.466. 

On  the  trial  for  the  murder  of  a  woman  by  shoot- 
loff,  where  the  woman*s  husband  and  a  stranirer, 
sleeping  in  the  same  room,  were  also  shot  at  about 
the  same  time,  and  there  was  an  attempt  to  burn 
the  house  by  a  fire  started  in  another  room,  it  was 
competent  to  prove  as  a  part  of  the  m  gestae  that, 
soon  after  the  shooting— but  a  few  minutes  at  most 
—the  husband  said  to  a  person  in  the  room  where 
the  fire  was ;  **  Henry,  you  d— d  son  of  a  b— h, 
you  are  going  to  bum  us  all  up  :*^  Henry  being  the 
Christian  name  of  the  defendant,  who  also  was 
recognized  at  the  same  time  by  the  stranger  who 
had  been  sleeping  in  the  room.  State  v.  Schmidt, 
78  Iowa,  4eo. 

The  testimony  of  a  witness  who,  after  a  homi- 
cide had  pursued  defendant  and  brought  him  back, 
was  permitted,  over  defendant's  objection,  to  an- 
swer the  question  ^  What  did  defendant  say  T'— 
and  stated  that  defendant  said  "  No,  I  have  not 
killed  him— if  I  had  nobody  saw  me,**  was  not  ad- 
missible as  a  confession,  but  admissible  as  res  gesta. 
Powers  V.  State,  23  Tex.  App.  42. 

Testimony  relating  the  statements  of  one  ac- 
cused of  murder,  as  to  the  manner  In  which  the 
killing  was  done,  three  minutes  after  the  homicide 
and  after  the  accused  bad  been  disarmed,  but  be- 
fore he  had  been  placed  under  arrest,  is  admissible 
as  part  of  the  res  gestas.  Gkmtier  v.  State  (Tez.) 
Feb.  i,  1808. 

In  Comwell  v.  State,  Mart  ft  Y.  147,  the  court 
•aid :  *'  It  is  a  great  mistake  to  suppose  that  the 
res  gestcB  in  the  legal  sense  is,  in  a  case  of  murder, 
confined  to  the  fact  of  thrusting  the  knife  into  the 
body  and  thereby  depriving  of  life.  The  res  gestae 
Is  the  murder,  and  the  murder  is  made  up  of  the 
homicide  and  the  intent  with  which  it  was  com- 
mitted. Actions,  therefore,  which  seem  to  demon- 
fltrate  the  qfuo  animo,  are  a  part  of  the  res  gestae, 
and  words  which  are  a  part  of  these  actions  are 
19  L.  R.  A. 


admissible.**  Thte  case  was  followed  in  Grarber  v. 
State,  4  Coldw.  161,  where  the  declarations  of  the 
accused,  a  very  short  time  before  the  killing,  while 
going  In  the  direction  of  the  place  where  It  oc- 
curred, showing  why  they  were  going  in  that  di- 
rection, and  for  what  purpose  they  were  seeking 
the  deceased  were  held  a  part  of  the  res  gesta. 

Declarations  made  by  deceased  Just  before  set- 
ting out,  explanatory  of  his  purposes  in  going  to 
defendant's  house,  are  admissible  as  part  of  the 
res  oesfcB  on  a  trial  f or  homicide.  Harrtov.  State 
(Ala.)  June  7, 188K. 

Evidence  that  a  woman  on  leaving  a  nelghtx>r^ 
house  said  she  was  going  to  a  certain  place  Is  ad- 
missible as  a  part  of  the  res  gestcs  on  a  trial  for  her 
murder  where  she  was  found  dead  tn  a  defile  near 
the  path  which  led  to  the  place  she  mentioned. 
Tilley  v.  Com.  ( Va.)  June  80, 1888. 

In  Thomas  v.  State,  67  Ga.  461,  the  remark  of  the 
murdered  woman  on  the  night  of  leaving  the  house 
to  which  she  never  returned,— **Ther©  are  two  per- 
sons down  the  alley;  I  think  It  to  Harp  (the  accused) 
and  hto  sweetheart;  I  will  go  down  and  see,**— were 
admissible  as  part  of  the  res  0e<)tce.  But  see,  infra, 
div.  (2,)  State  v.  Cbing  Ling,  16  Or.  419;  Kahlenbeok 
V.  State,  119  Ind.  118 :  Domingus  v.  State  (Ala.)  Feb. 
26,1808. 

Evidence  of  previous  aUercatUms, 

Where  declarations  are  part  of  a  quarrel  which 
continues  as  one  transaction  till  it  culminates  in  a 
homidde,  the  declarations  made  at  any  time  dur- 
ing the  progress  of  the  quarrel  and  connected  with 
it,  are  competent  evidence.  Whart.  Grim.  Ev. 
i  268 ;  Jones  v.  State.  71  Ind.  66. 

In  Stiles  v.  State,  67  Ga.  186,  a  difficulty  which  had 
begun  at  one  saloon  terminated  at  another,  a  very 
short  time  after.  In  murder.  It  was  held  that 
what  happened  at  the  former  place  was  part  of  the 
res  gestae. 

Where  the  shooting  of  two  persons  grew  out  of 
one  altercation  and  was  one  continuous  transac- 
tion, evidence  of  the  pursuit  of  and  firing  at  an- 
other than  deceased  by  defendant  Immediately 
after  Inflicting  the  death  wound,  to  admimitde. 
Smith  V.  State.  88  Ala.  78. 

The  Supreme  Ck>urt  of  Virginia,  speaking  on  a 
kindred  subject,  in  Heath*s  Case,  1  Bob.  786,  said: 
^*  The  fact  of  the  shooting  as  being  part  of  the  olr> 
cumstances  and  of  the  res  gestce  ought  not  to  haw 
been  precluded  from  being  given  in  evidence  t^ 
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Wis.  590,  the  court  said:  •'  This  conr^rsation 
between  the  witness  and  the  engineer  was 
-within  a  7ery  few  minutes  after  the  child  was 
killed,  and  there  can  be  no  doubt  that  what 
the  engineer  said  about  the  accident  was  a  part 
of  the  res  gesUB,  and  was  admissible  on  that 
ground." 

Carter  v.  Buchannon,  8  Ga.  518;  1  Greenl. 
Ev.  109  et  seq;  Hooker  y.  Ohicago.  M,  d  SL  P. 
R.  Co.  76  Wis.  547;  Keyser  v.  Chieam  d  G.  T, 
/?.  Co.  M  Mich.  890;  Ct Connors,  Chicago,  M. 
dt  St.  P.  R.  Co.  27  Minn.  166,  88  Am.  Rep. 
288;  Travelers  Ins.  Co.  v.  Mbsely.  75  U.  8.  8 
Wall.  397,  19  L.  ed.  487;  LouisoilU,  R  d  St. 
L.  C.  R.  Co.  y.  Berrtf,  2  Ind.  App.  427;  ifaw- 
cter  R.  Co.  y.  Coyle,  55  Pa.  402. 

"  EUlottt  Oh.  •/.,  deliyered  the  opinion  of 
the  court: 

The  apjpellee  seeks  to  recoyer  dama^^es 
against  his  employer,  the  appellant,  for  in- 
juries alleged  to  have  resulted  to  him  from 
the  negligence  of  the  employer  in  failing  to 
furnish  him  with  safe  appliances  for  use  in 
the  performance  of  the  duty  required  of  him 


bv  the  seryice  in  which  he  was  employed. 
The  injury  resulted  from  the  collision  of  the 
car  upon  which  the  appellee  was  performing 
the  duties  of  a  brakeman  with  another  part 
of  the  same  train  which  had  been  detached 
for  the  purpose  of  making  what  is  commonly 
called  *'a  running  switdi."  The  car  upon 
which  the  appellee  was  a  brakeman  was  a 
platform  car  laden  with  large  and  heavy 
blocks  of  stone,  and  the  appellee  was  at  the 
front  end  of  the  car  endeavoring  to  check  it 
by  using  the  brake.  Discovering  that  he  waa 
unable  to  do  so  and  that  a  collision  was  in- 
evitable, he  attempted  to  make  his  way  to 
the  rear  of  the  car,  but  his  feet  were  caught 
between  two  heavy  stones  and  crushed. 

In  the  first  paragraph  of  the  complaint  it 
is  alleged  that  the  accident  was  caused  by 
the  negligence  of  the  appellant  in  failing  to 
repair  a  cylinder  cock  of  the  engine  which 
had  been  blown  out  sometime  before  the  acci* 
dent,  and  that  the  failure  to  replace  the  cylin- 
der cock  rendered  it  impossible  for  the  en- 
gineer to  get  that  part  of  the  train  which  tho 
car  on  which  the  appellee  was  standing  waa 


the  jury,  althouflrb  such  evidence  might  itself  have 
tended  to  prove  a  distinct  felony  eommitted  by  the 
prisoner. 

On  a  proseoution  for  an  assault  with  intent  to 
kill,  testimony  is  competent  as  part  of  the  res 
pes^cB  to  show  how  the  quarrel  or  altercation  be- 
gan, and  ail  that  was  said  and  done  about  it  by  de- 
fendant up  to  the  time  when  be  fired  the  shot  al- 
leged to  have  constituted  the  assault.  State  v. 
Elvins,  101  Mo.  248. 

On  a  trial  for  murder  in  which  the  evidence 
shows  that  the  killing  grew  out  of  an  assault  made 
by  the  deceased  on  the  son  of  the  accused,  and  in 
which  the  accused  claims  that  the  killing  was  done 
in  self-defense,  what  was  said  by  deceased  at  the 
time  of  the  asmult,  in  the  presence  of  those  who 
were  attempting  to  save  the  boy,  was  competent. 
Benfro  y.  Com.  .(Ky.)  June  18,  1889.  But  see,  in- 
fra,  div.  (2,)  State  v.  Umfried,  70  Mo.  407 ;  Joyce  v. 
Com.  78  Va.  288. 

In  connection  with  this  subject  reference  may 
profitably  be  made  to  a  not«  regarding  evidence  in 
a  criminal  case  of  threats  of  accused,  or  of  the  per- 
son injured  or  killed  hi  17  L.  B.  A.  654. 

(2)  Instances  of  deelarattons  held  no  part  of  the 
res  aentcB. 

On  a  trial  for  failing  to  execute  a  warrant  and  to 
moke  due  return  thereof,  evidence  that  the  day 
after  the  destruction  of  the  warrant  the  defendant 
went  to  the  magistrate  and  explained  how  it  had 
been  destroyed  is  inadmissibie.  State  v.  Black,  61 
N.  C.  610. 

Statements  and  acts  of  the  assured  subsequent 
to  the  fire,  in  making  a  claim  against  the  insurer 
and  in  swearmg  to  proofs  of  loss,  are  inadmissible 
m  evidence  as  part  of  theresgestcs  in  a  prosecution 
for  aiding  and  abetting  the  assured  to  bum  a  build- 
ing to  defraud  the  insurer.  Searles  y.  State.  6 
Ohio  0.  C.  88L 

Declarations  ot  one  accused  of  larceny  made 
subsequent  to  the  commission  qf  the  offense, 
touching  his  ownership  of  the  property.  In  reply 
to  the  charge  against  him,  are  not  part  of  the  res 
ifesUs.    State  y.  Oonsoulin,  88  Lcl  Ann.  460. 

In  Harmon  v.  State,  3  Tex.  App.  51,  the  defend- 
ant was  on  trial  for  the  theft  of  a  heifer.  He  in- 
troduced  in  evidence  a  bill  of  sale  of  the  heifer 
made  to  himself  by  a  third  party  four  da;'S  after 
the  theft  and  then  attempted  to  introduce  a  oon> 
yersntton  made  at  the  time  of  the  execution  of  the 
19L.aA. 


bill  of  Bale.  But  it  was  held  that  this  conversation 
was  no  part  of  the  res  gestae 

Tn  People  v.  Ehrlng,  65  GaL  186,  an  Indictment 
for  robbery,  the  prosecution  was  permitted  to 
prove  the  statement  of  the  victim  to  a  third  party 
that  he  had  been  ^*  knocked  down  and  robbed.** 
There  was  nothing  in  the  record  to  show  that  the 
statement  was  anything  but  the  narrative  of  a  past 
transaction,  and  its  admission  was  held  error. 

In  State  v.  Davidson,  80yt877, 78  Am.  Dec.  812, 
the  declarations  of  one  who  had  been  robbed  im- 
mediately after  he  was  found  were  not  allowed  to 
be  introduced  to  prove  the  corpus  deliett 

In  State  v.  Daugherty,  17  Nev.  876,  the  principal 
fact  was  the  assaulL  On  the  trial  the  prosecution 
was  allowed  to  prove  the  declarations  made  by  the 
person  assaulted  a  few  minutes  after  the  difficulty 
to  the  effect  that  defendant  made  the  assault.  It 
was  held  that  these  statements  were  simply  a  nar- 
rative of  a  past  transaction. 

Tn  Bosenbaum  y.  State,  88  Ala.  864,  an  indictment 
for  assault  and  battery,  what  took  place  between 
the  accused  and  the  prosecutor  on  the  forenoon 
of  the  day  of  the  breach  of  the  peace  complained 
of,  was  too  far  removed  in  point  of  time  from  the 
actual  engagement  to  be  admitted  as  part  of  the 
res  QcsUie. 

In  Eelt  y.  Amidon,48  Wis.  467,  an  action  for  en- 
ticing away  the  plaintiff*8  daughter,  the  act  of  en- 
ticing—the res  0estcB— terminated  when  the  defend- 
ant left  the  girl  at  the  house  where  he  abandoned 
her.  Bvldence  of  her  declarations,  and  of  her  ao- 
compansrlng  maoifestations  of  grief,  during  subse- 
quent days,  was  merely  hearsay. 

On  a  trial  for  procuring  an  abortion  the  declara- 
tion of  the  woman  on  whom  the  abortion  waa 
practiced,  made  after  Ihe  crime  was  complete,  and 
whilesfae  was  merely  suffering  from  Its  effects,  are 
not  part  of  the  res  geiAas.  People  v.  Murphy,  101 N. 
Y.  126. 

Statements  made  by  the  defendant  three  hours 
before  the  homicide  are  not  part  of  the  res  gestae* 
Oiebel  y.  State,  28  Tex.  App.  16L 

Where  there  was  an  interval  of  about  half  an 
hour  between  the  declarations  of  a  party  and  the 
commlaBion  of  the  criminal  act,  the  declaraUona 
were  held  no  part  of  the  res  gesboe.  Wood  v.  State, 
92  Ind.  272. 

Evidence  of  defendant,  charged  with  murder,  as 
to  what  he  said  prior  to  going  to  the  place  where 
the  murder  was  committed,  in  order  to  character- 
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following,  out  of  the  way,  and  this  brought 
on  the  collision.  The  second  paragraph  of 
the  complaint  charges  that  the  brake  on  the 
car  was  defective,  and  substantially  repeats 
the  allegations  of  the  first  as  to  appellant's 
neeliffence  in  failing  to  replace  or  repair  the 
cylinder  cock  of  the  engine.  The  third  par- 
agraph is  based  upon  the  negligence  of  the 
appellant  in  regard  to  the  brake,  but  it  also 
alleges  that  there  was  some  defect  in  the  en- 
gine which  was  unknown  to  the  appellee. 

As  no  question  is  made  upon  the  complaint, 
we  have  given  only  a  general  outline  of  its 
allegations,  which  are  full  and  explicit. 

The  question  to  which  the  appellant's 
counsel  devote  the  principal  part  of  their 
argument  arises  on  the  ruling  of  the  trial 
court  in  permitting  the  appellee  to  give  in 
evidence  the  declarations  of  the  engineer  in 
charge  of  the  locomotive  which  was  drawing 
the  train  on  which  the  appellee  was  acting 
as  a  brakeman.  The  appellee's  counsel  argue 
with  earnestness  that  even  if  there  was  error 
in  admitting  the  evidence,  it  was  harmless. 
This  cont<2ntion  makes  it  necessary  to  dispose 


of  the  question  as  to  the  effect  of  the  evidence 
before  considering  its  competency,  for  if  it 
was  harmless  the  judgment  cannot  be  reversed 
for  admitting  it,  although  it  was  incompe- 
tent. We  are  satisfied  that  if  the  evidence 
be  conceded  to  be  incompetent,  the  error  in 
admitting  it  was  not  harmless. 

The  appellee's  counsel  assume  that  the 
error  was  a  harmless  one,  even  if  the  incom- 
petency of  the  evidence  be  conceded,  for  the 
reason  that  the  declardtions  of  the  engineer 
were  proved  by  witnesses  called  to  prove  that 
he  had  made  staiements  out  of  court  contra- 
dicting those  made  by  him  on  the  witness 
stand.  This  position  is  untenable.  The 
witnesses  by  whom  the  engineer  was  contra- 
dicted were  impeaching  witnesses  and  their 
testimony  went  to  his  credibility  ;  but  it  did 
not  prove,  nor  tend  to  prove,  the  principal 
fact.  Impeaching  testimony  goes  only  to  the 
credibility  of  a  witness,  and  it  cannot  be 
given  any  force  as  evidence  in  proof  or  dis- 
proof of  a  disputed  fact,  except  in  so  far  as 
It  bears  upon  the  credibility  of  the  witness 
it  tends  to  impeach.     In  Seller  v.  Jenkins,  97 


Ize  hlB  intentioD  in  Koiug  there,  is  Dotadmjssible  as 
part  of  the  re«0e8tce.  State  v.  Chin^  Lin^,  16  Or. 
419. 

In  Kahlenbeck  v.  State,  110  Ind.  118,  the  defend- 
ant  was  on  trial  for  the  murder  of  a  peddler.  To 
explain  his  posBeBslon  of  arUdes  which  were  8up> 
posed  to  have  belongred  to  the  deceased  the  acoused 
offered  statements  made  by  himself  before  the 
homicide  to  the  effect  that  be  had  boufrht  such 
articles  from  a  peddler.  But  these  were  held  in- 
admissible. 

Evidence  on  a  trial  for  murder  that  the  deceased, 
just  before  an  altercation  in  which  he  was  killed, 
said  that  be  ^  was  on  his  way  back  tu  the  ware- 
bouse,**  is  incompetent  where  the  remark  ia  not 
shown  to  have  had  any  connection  with  the  quarrel. 
Domingus  v.  State  (Ala.)  Feb.  26, 1882. 

In  Tonville  v.  State,  91  Ala.  89,  evidence  of  a 
previous  difBculty  which  did  not  explain  the  final 
quarrel  and  was  not  connected  with  it,  was  ex- 
cluded. 

In  a  trial  for  homicide  a  witness  was  asked 
whether  or  not,  a  day  or  two  before  the  shootin^r, 
he  heard  defendant  say  that  his  son  had  told  him 
the  deceased  was  ao^y  with  him  and  had  threat- 
ened to  mash  bis  brains  out,  and  whether  or  not 
defendant  requested  him  to  see  the  deceased  and 
explain  to  him  that  he  had  networked  Rgainst  his 
windmill  and  did  not  want  any  trouble  with  him. 
The  statements  were  held  no  part  of  the  res  oentaa. 
State  V.  Umf  ried,  76  Mo.  407. 

In  Joyce  v.  Ck>m.,  78  Va.  289,  atrial  for  homicide, 
evidence  that  a  short  time  before  the  prisoner  shot 
deceased  he  had  a  quarrel  with  another  was  held 
inadmissible  because  there  were  no  connecting 
links  between  the  two  transactions. 

In  Jackson  v.  State,  62  Ala.  806, what  the  deceased 
said  to  a  lady  while  walking  to  a  place  where  he 
was  killed  soon  after  arrival,  as  to  why  he  had  not 
killed  the  accused  in  a  difflculty  he  had  had  with 
him  about  an  hour  before,  was  held  Inadmissible. 

Statements  made  by  an  accused  to  a  witness  after 
the  homicide  are  not  res  0e«to.  Gonzales  v.  State, 
28  Tex.  App.  180. 

On  the  trial  of  an  indictment  for  murder  the  res 
gestcB  will  include  statements  made  by  one  of  the 
participants  in  the  fatal  alTray  a  few  moments 
after  its  occurrence  and  explanatory  of  it,  but  will 
not  include  statements  made  three  miles  from  the 
scene  of  the  conflict  and  after  the  lapse  of  suflScient 
time  for  reflection.  People  v.  Callaghan,  4  Utah,  49. 
19  L.  R  A. 


In  Beg.  V.  Bedingfleld,  14  Cox.  0.  C.  841,  an  ex- 
damation  made  by  the  deceased  as  she  rushed  out 
of  the  room  where  the  act  had  happened,  was  ex- 
cluded.   See  remarks  in  this  case,  supra. 

In  State  v.  Dominique,  30  Mo.  585,  an  indictment 
against  a  man  for  the  murder  of  his  child,  the  state- 
ment of  the  child  two  days  before  his  death  that 
his  swollen  face  was  caused  by  his  father  was  inad- 
missible as  resoestce^  it  not  having  been  made  at  the 
time  of  the  infliction  of  the  injury,  nor  was  it  any 
explanation  of  the  nature  of  the  Injury. 

On.  a  trial  for  homicide  evidence  that  the  deceased 
on  the  same  evening,  but  some  time  after  the  inflic- 
tion of  the  fatal  wound,  made  threats  against  the 
prisoner,  was  properly  excluded.  Caw  v.  People, 
8  Neb.  357. 

In  a  case  of  homicide,  the  narration  of  the  trans- 
action, given  by  the  injured  man  fifteen  or  twenty 
minutes  after  the  aflTair  and  after  the  defendant 
had  left,  is  not  admissible  in  evidence  as  part  of 
the  res  oesUe.    EsteU  v.  State,  61 N.  J.  L.  18S. 

fn  delivering  the  opinion,  Beasley,  Ch,  J*.,  said: 
"If  he  could  make  such  description  ten  minutes 
after  the  occurrence,  he  could  do  so  ten  hours  after- 
wards. Nor  does  it  seem  that  immediate  declara- 
tions would  be  more  reliable  than  those  that  should 
be  made  at  a  later  period;  for,  while  the  latter  in 
some  cases  might  afford  time  and  opportunity  for 
fabrication,  it  is  certain  the  former  might  be  adul- 
terated by  reason  of  the  vindictive  passion  unavoid- 
ably awakened  by  the  strife  or  accident,  and  which 
would  have  had  no  chance  of  becoming  appeased.*' 

In  State  v.  Brown,  64  Mo.  867,  the  statement  made 
immediately  after  the  shooting  whUe  the  defendant 
was  present  and  the  deceased  was  lying  where  be 
had  fallen,that  defendant  ^^had  a  knife  in  his  hand  ** 
was  held  no  part  of  the  res  gestae 

A  declaration  made  by  a  person  after  bis  arrest, 
and  but  little  more  than  a  minute  after  shooting 
another,  as  to  the  reason  why  he  shot  him,  Is  inad- 
missible, being  a  mere  statement  in  regard  to  a 
past  transaction.  King  v.  State,  65  Miss.  676.  See 
Mayes  v.  State,  64  Miss.  829. 

What  the  accused  said  at  the  time  of  surrender- 
ing himself  from  one  to  three  hours  after  the  com- 
mission  of  the  act  and  after  having  ridden  9  miles 
was  held  no  part  of  the  res  qetia^  Butberford  v. 
Com.  18  Bush,  608. 

Scaggs  V.  State,  8  Smedes  &  M.  722,  was  a  case  of 
murder.  The  accused  was  seen  on  the  day  of  the 
murder  with  blood  on  his  hands,  to  which  hecaUed 
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Ind.  430-486.  it  was  said  of  impeachiDir 
evidence  that  "  such  evidence  does  not  ten3 
to  establish  the  truth  of  the  matters  embraced 
in  the  contradictory  evidence ;  it  simply  j^oes 
to  the  credibility  of  the  witness."  Other 
cases  assert  a  similar  doctrine.  Davis  v. 
ffardy,  76  Ind.  272 ;  Hicks  v.  Stone,  18  Minn. 
484. 

The  position  assumed  by  appellee's  counsel 
that  as  the  facts  which  the  declarations  of 
the  engineer  tended  to  prove  were  established 
by  other  testimony,  the  ruling  in  admitting 
evidence  of  such  declarations,  even  if  erro- 
neous, was  harmless,  cannot  be  maintained. 
There  may  be  cases  where  the  facts  are  so 
fully  and  conclusivelv  proved  by  other  tes- 
timony that  the  appellate  tribunal  will  not 
reverse  the  judgment  because  incompetent 
evidence  to  the  same  facts  is  admitted :  but 
this  is  not  such  a  case,  for  here  the  evidence 
was  as  to  a  material  point  and  it  cannot  be 
justly  said  that  the  facts  which  the  declara- 
tions tended  to  prove  were  established  by 
uncontradicted  evidence. 

We  cannot,  it  is  evident  from  what  we 


have  said,  avoid  a  decision  of  the  principal 
question  u^on  the  ground  that  if  the  evi- 
dence was  Incompetent  it  was  not  prejudi- 
cial. We  are  required  to  decide  whether 
the  evidence  was  competent,  because  its  ma- 
terial character  creates  the  presumption  that 
it  was  probably  prejudicial.  The  rule  is 
well  settled  that  where  evidence  of  an  in- 
fluential character  is  erroneously  allowed  to 
go  to  the  iury  it  will  be  presumed  to  have 
prejudiced  the  objecting  party,  and  unless 
this  presumption  is  rebutted  the  judgment 
must  be  reversed.  See  authorities  cited  El- 
liott's Appellate  Procedure,  §  594,  note  £. 

It  is  an  elementary  rule  that  the  declara- 
tions of  an  agent  are  not  admissible  against 
the  principal  unless  they  were  made  while 
the  agent  was  conducting  some  transaction 
for  the  principal  or  in  a  matter  where  the 
agent's  act  is  part  of  the  res  gestm.  If  the 
declarations  of  the  appellant's  engineer  were 
not  part  of  the  res  gesia,  there  was  prejudi- 
cial error  in  permitting  them  to  be  given  in 
evidence. 

It  can  hardly  be  affirmed  that  there  Is  a 


the  atten  dOQ  of  the  witness.  The  accused  propoeed 
to  prove  what  be  said  to  the  witness  when  he 
■hewed  his  bloody  hands,  but  It  was  held  Incompe- 
tent 

Acts  and  deolaratiODS  of  a  person  when  be  was 
arrested  for  murder,  saoh  as  acts  tendln^r  to  show 
grief  or  mental  distress,  and  deolaratfons  that  he 
did  not  shoot  deceased,  are  self -serving  and  not 
admissible  as  res  gestas^  since  they  go,  not  to  the 
obaracter  of  the  act,  but  to  the  denial  of  the  act  it- 
self.   United  States  v.  Gross,  SO  Wash.  L.  Bep.  96. 

In  Hall  V.  State,  48  Oa.  007,  statements  made 
hy  the  prisoner  to  the  officer  who  bad  arrested  him, 
ten  or  twelve  minutes  after  the  assault,  were  held 
no  part  of  the  transaction. 

In  Cabn  V.  State,  27  Tez.  App.  700,  statements 
were  held  inadmissible  which  were  made  by  the  ac- 
cused while  under  arrest  as  to  bow  and  why  be 
UUed  deceased. 

On  a  trial  for  murder  the  language  of  the  man 
arrested  that  he  did  not  shoot  the  deceased,  and  the 
language  of  others  that  the  defendant  **8hot  the 
man,**  constitutes  a  narrative  of  a  past  occurrence. 
State  V.  Walker,  78  Mo.  880. 

Statements  of  the  deceased  fifteen  minutes  be- 
fore the  homicide  was  committed  and  in  the  ab- 
sence of  defendant,  as  to  threats  made  by  the 
defendant  cannot  be  Introduced  as  part  of  the  res 
gestai,    Montag  v.  People  CIU.)  March  24, 1802. 

A  statement  made  by  deceased  to  a  physician 
who  was  dressing  his  wound  shortly  after  he  re- 
ceived it,  at  a  time  when  neither  of  them  considered 
tt  dangerous,  that  the  defendant  inflicted  the 
wound  with  a  knife,  is  not  part  of  the  res  gestae. 
People  V.  O'Brien,  02  Mich.  17. 

Testimony  of  the  conduct  and  language  of  the 
deceased  two  or  three  hours  before  be  was  shot, 
and  a  mile  away  from  the  scene  of  the  homicide  and 
having  no  relation  to  or  connection  with  the  ac- 
cused, is  incompetent.  MacKiin  v.  Ck>m.  (Ky.)  June 
14,1802. 

Where  the  defendant  in  a  murder  trial  testified 
that,  after  notifying  the  family  of  the  deceased, 
and  when  going  to  deliver  himself  to  the  s  eriff,  he 
delivered  the  gun  to  a  person  whom  he  met  quite  a 
distance  from  the  place  of  shooting,  what  he  said 
open  delivering  the  gun  is  not  competent. 

Statements  by  a  man  who  has  committed  a  homi- 
ddo,  made  to  bis  wife  after  reaching  his  home,  2^ 
miles  from  the  place  of  homicide,  are  not  admis- 
19  L.  R  A. 


Bible  as  part  of  the  res  gestce,  Clore  v.  State,  26  Tex* 
App.  624. 

In  a  criminal  case,  declarations  made  ten  or 
fifteen  minutes  after  the  act  is  completed  relating 
to  what  took  place,  not  made  in  view  of  approach- 
ing death,  are  mere  narrative,  and  not  admissible 
as  part  of  the  res  gestae  Hall  v.  State  (Ind.)  June 
0,1862. 

On  a  trial  for  murder,  defendant  should  not  be 
allowed  to  prove  his  own  statements  and  declara- 
tions made  fifteen  or  twenty  minutes  after  the 
homicide,  and  after  be  had  gone  in  a  wagon  ak>out 
1,200  yards  from  the  place  of  klUing.  Lynch  v. 
State,  24  Tez.  App.  8  lO. 

See,  to  the  same  effect,  Stephen^s  Gase,  20  Tex. 
App.  26S,  where  the  defendant  had  gone  about  400 
or  600  yards  from  the  place  of  the  crime  before 
maUng  the  declarations. 

Evidence  of  what  a  person  assaulted  said  to  his 
wife  and  mother-in-law  when  they  first  reached 
him  after  be  was  shot,  as  to  who  shot  him,  is  not 
part  of  the  res  oesta  and  is  inadmiwible  on  a  prose- 
cution for  the  assault  with  intent  to  kilL  Loyd  v. 
State  (Miss.)  Oct.  17, 1802. 

Evidence  that  several  hours  after  the  shooting 
one  of  the  defendants  on  the  trial  therefor  went  to 
the  house  of  the  deceased  who  was  then  in  a  dying 
condition  and  offered  to  wait  upon  him,  is  not  part 
of  the  resgestce^  and  is  inadmissible  as  an  attempt 
by  such  defendant  to  make  evidence  for  himself. 
State  V.  Whitson  (N.  C.)  Dec.  6, 1802. 

State  V.  Pomeroy,  25  Kan.  840,  was  an  indictment 
for  assault  with  intent  to  kill.  On  the  trial,  a  wit- 
ness was  permitted  to  testify  to  statements  made 
by  the  prosecuting  witness  describing  the  trouble 
about  five  minutes  after  the  witness  had  been 
alarmed  by  the  first  cries.  When  these  statements 
were  made  there  was  no  sign  of  any  scuffle,  and 
the  declarant  was  uninjured.  They  depended  for 
their  force  on  the  veracity  of  the  declarant  and 
were  hearpay. 

A  declaration  by  a  wounded  man  ten  minutes 
after  the  wound  was  infiicted  and  seventy  yards 
from  the  place  where  the  fight  occurred,  charging 
that  the  accused  had  shot  him,  is  no  part  of  the  res 
oestcB  and  not  admissible.  State  v.  Estoup,  80  La. 
Ann.  210. 

The  declaration  of  a  person,  about  five  minutes 
after  receiving  a  wound  from  which  he  died,  and 
after  he  had  gone  some  distance,  and  had  oonver- 
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general  rule  which  will  fit  all  cases,  for  each  I 
case  is  dependent  in  a  great  degree  upon 
particular  facts.  It  is,  perhaps,  safe  to  de- 
clare that  where  the  declarations  of  the  agent 
are  made  to  the  person  whose  interests  are 
directly  involved,  at  a  place  where  the  trans- 
action or  occurrence  happened,  so  near  the  oc- 
currence or  transaction  in  point  of  time  as  to 
be  justly  and  reasonably  regarded  as  part  of 
it,  refer  directly  to  the  transaction  or  occur- 
rence and  are  not  narratives  of  the  part,  they 
are  ordinarily  to  be  regarded  as  part  of  the 
re9  gestcB.  Ii  the  declarations  are  made  at  a 
different  place  and  are  separated  from  the 
occurrence  or  transaction  bv  such  an  interval 
of  time  as  requires  the  inference  or  conclu- 
sion that  they  were  not  part  of  the  act,  trans- 
action or  occurrence,  then,  under  all  the  well 
reasoned  cases  they  are  not  part  of  the  res 
gesta  and  cannot  be  given  in  evidence  against 
the  principal.  There  is  wide  diversity  of 
opinion  and  stubborn  conflict  as  to  how  great 
an  Interval  of  time  must  elapse  between  the 
occurrence  and  the  declarations  in  order  to 
deprive  a  party  of  the  right  to  give  them  in 


evidence ;  but  we  think  our  general  statement 
is  supported  by  the  weight  of  authority. 
The  difficulty,  as  we  have  indicated,  is  not 
so  much  in  formulating  general  statements 
as  in  determining  under  what  phase  or  brancb 
of  a  general  rule  the  particular  case  falls. 
That  Is  here  the  difficulty,  for  while  we  are- 
satisfied  that  our  general  statement  is  correct, 
we  have  found  no  easy  task  to  determine 
under  what  branch  or  phase  of  it  this  case  be- 
longs. 

The  question  as  to  the  competency  of  the 
declarations  of  the  engineer  has  two  branches, 
for  there  is  no  branch  founded  on  specific 
objections  interposed  to  the  testimony  and  an- 
other upon  a  motion  to  strike  out  part  of  the 
testimony.  It  will  conduce  to  clearness  to 
consider  each  branch  separately  although  both 
depend  upon  the  effect  and  application  of  the 
rule  relating  to  the  competency  of  evidence 
as  part  of  the  res  gesUs, 

The  appellee  testified  as  a  witness  in  his 
own  behalf  and  after  giving  an  account  of 
the  collision  and  the  manner  in  which  be 
was  injured,  he  said:    ''In  the  meantime  i 


satlon  with  other  persons.  Is  not  admissible  as  part 
of  the  res  gestoR.    Mayes  v.  State,  64  Miss.  889. 

Declarations  by  defendant  a  few  minutes  after 
the  killinff.  and  after  be  had  gone  200  or  800  yards, 
in  the  niffht,  from  the  scene  thereof,  are  Inadmis- 
sible.   State  V.  Rider,  96  Mo.  474. 

In  Dupenier  v.  Dautrive,  12  La.  Ann.  M4,  the 
declarations  of  a  slave  made  on  his  return  home 
after  beincr  shot  by  the  patrol  were  merely  details 
of  a  past  transaction,  and  were  inadmissible  as 
part  of  the  res  gestos  of  the  occurrence  in  an  action 
for  the  value  of  the  slave. 

In  Denton  v.  State,  1  Swan,  279,  D.  was  indicted  for 
the  murder  of  S.  It  appeared  on  the  trial  that  D. 
and  S.  quarreled,  and  a  blow  was  struck.  D.  then 
got  bold  of  a  chair  and  threw  it  at  S.,  but  the  wit- 
ness did  not  see  whether  it  hit  him  or  not.  S.  was 
then  pushed  out  of  the  house,  and  while  out  went 
around  the  house.  In  twenty-five  or  thirty 
minutes  he  came  back,  complaining  of  sickness 
and  was  put  to  bed.  The  witness  was  asked  what 
S.  said  ak>out  what  made  him  sick.  The  answer  to 
this  was  held  incompetent. 

Binns  V.  State,  67  Ind.  46,  26  Am.  Bep.  48,  was  an 
indictment  for  the  murder  of  the  accused^s  wife. 
One  was  called  who  testified  that  after  he  had  gone 
to  bed  on  the  night  of  the  murder  he  heard  screams, 
got  up  and  dressed,  and  ran  to  the  house  of  the 
deceased,  where  he  found  her  shot.  Not  more  than 
two  minutes  had  elapsed  from  the  time  of  the 
Boreamlng.  What  the  deceased  said  as  to  the  cause 
and  manner  of  her  injury  was  held  incompetent. 

In  State  v.  Elkins,  101  Mo.  844,  the  statements  to 
bystanders  of  one  who,  at  the  time  of  the  shooting 
was  about  100  yards  distant  from  the  scene,  but 
who  immediately  ran  up,  were  held  inadmissible. 

Testimony  of  a  witness  on  a  trial  for  murder, 
who  states  that  he  was  In  a  house  a  few  steps 
distant  on  the  night  of  the  shooting,  and  heard  the 
report  of  the  gim  and  cries  of  distress,  that  within 
a  minute  after  the  shooting  another  person  ran 
into  the  house  and  whispered  to  him  that  the 
accused  had  shot  the  deceased,  and  that  there  was 
nothing  to  hurt  the  witness,— is  inadmissible  as  res 
gestoB.  as  the  whispering  indicates  premeditation 
rather  than  spontaneous  exclamation.  Futch  v. 
State  (Ga.)  Oct.  12, 1892. 

Defendant  on  trial  for  the  murder  of  one  of  two 
persons  whom  he  had  shot  at  the  same  time  and 
place  cannot  mtroduce  a  declaration  by  the  other 
whom  he  shot,  made  to  an  outside  party,  to  the 
10  L.  R.  A. 


effect  that  defendant  would  not  have  done  the 
shooting  if  he  had  been  in  his  right  mind,  as  such 
statement  is  a  mere  expression  of  opinion,  and  doe» 
not  constitute  a  part  of  the  res  gestce.  Beck  v.. 
State,  76  Ga.  462. 

(?)  Deckaratiom  Int  the  vroseeutrix  in  an  action  for 
ra^pe. 

Declarations  of  a  plaintiil  In  an  action  for  rape,, 
as  to  the  injury  done  her,  made  a  few  momenta 
after  the  commission  of  the  offense  and  while  she 
was  still  under  the  Influence  of  the  excitement 
produced  by  it,  are  admissible  as  part  of  the  re* 
gestcB.    MoMurrin  v.  Rigby,  80  Iowa,  822. 

On  an  Indictment  tor  rape  the  state  may  prove 
that  the  person  injured  complained  of  the  assault 
and  exhibited  marks  of  violence.  Hoist  v.  State, 
28  Tex.  App.  1;  Parker  v.  State,  67  Md.  829;  McMatb 
V.  State,  66  Ga.  303. 

But  it  is  the  general  rule  that  the  complaint  con- 
stitutes no  part  of  the  res  gestw.,  8  Grcenl.  Bv.  §  213^ 

Some  courts,  however,  hold  that  the  fact  that 
complaint  was  made,  should  be  received  not  merely 
as  corroborative  of  the  statement  of  the  prose- 
cutrix, but  as  part  of  the  res  geslce^  where  made 
immediately  after  the  outrage.  And  it  would  seem 
that  not  only  the  fact  that  complaint  was  made, 
but  the  complaint  itself,  should  be  admitted.  The 
rule  upon  which  the  exclusion  is  based,  namely, 
tiie  difficulty  of  disproving  the  accusation,  no- 
longer  exists  where  the  accused  is  permitted  ta 
testify  in  his  own  behalf.  People  v.  Gage,  62  Mich. 
271;  Lambert  v.  People,  28  Mich.  71;  People  v. 
Brown,  68  Mich.  688. 

In  People  v.  Brown,  supra,  a  prosecution  for 
rape,  the  testimony  of  the  mother  of  the  prose- 
cutrix was  admitted  to  show  that  on  the  next  day 
but  one  after  the  occurrence,  the  appearance  and 
behaviour  of  the  girl  were  such  that  she  insisted  on 
knowing  what  was  the  matter,  and  the  daughter 
told  her  what  had  occurred. 

In  People  v.  Gage,  suprxL*  the  crime  charged  was 
assault  with  intent  to  commit  rape  upon  a  female 
of  tender  years.  The  crime  was  committed  on  the 
2l8t  of  May,  and  upon  the  trial  the  mother  of  the 
girl  was  permitted  to  testify  to  what  her  girl  told 
her.  relative  to  the  offense,  in  the  month  of 
August  following.  It  appeared  that  the  accused  at 
the  time  be  committed  the  offense  told  the  girl  that 
she  must  not  tell  her  father,  and  threatened  her 
with  a  whipping  if  she  disobeyed  him. 
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was  gettlDff  up.  I  weDt  to  walk,  I  went  to 
step  and  wnen  I  stepped  on  this  foot  I  fell ; 
that  was  the  first  time  I  knew  I  was  hurt. 
I  reached  down  in  the  dark  and  felt  that  my 
foot  was  all  cut.  I  crawled  over  to  the  car 
and  sat  down.  About  that  time  Mr.  Brum- 
ley,  the  engineer,  came  to  me  with  his  torch. 
I  was  ^oing  on  like  I  suppose  anybody  would 
when  ho  was  hurt.  He  says,  **That  is  too 
bad.  Bill,"  I  said,  "Yes."  He  said,  -What 
was  the  matter,  Bill,  didn't  you  understand 
the  signal,  or  couldn't  you  get  out  of  the 
road?"  At  this  point  an  objection  was  stated 
and  then  followed  questions  and  answers. 
Some  of  the  questions,  as  indicated  by  the 
stenographers'  report,  were  interposed  by 
Mr.  McMullen,  counsel  for  the  appellant. 
The  statements  elicited  by  the  questions  ad- 
dressed to  the  witness  are,  in  substance, 
these :  From  the  time  the  collision  occurred 
until  the  engineer  came  to  the  appellee  was 
**not  over  a  minute  or  two,"  the  engineer  left 
his  engine  and  walked  back  to  the  car  where 
the  appellee  was ;  the  engine  had  -gone  down 
the  track  between  two  and  three  hundred  feet" 


ahead  of  the  car  on  which  the  appellee  wa» 
at  work,  but  when  the  engineer  left  the  en- 
gine it  was  about  a  car's  length  from  the  car 
on  which  the  appellee  was  injured,  and  as- 
the  witness  expressed  it,  -the  engine  was- 
stopped  and  the  collision  was  all  over"  when 
the  engineer  reached  the  appellee,  who  had 
at  that  time  crawled  from  the  end  of  the  car 
to  the  center  and  was  holding  his  foot  and 
moaning. 

It  appears  from  this  evidence  that  the  direct 
collision  was  over  and  the  injury  done  at  the 
time  the  engineer  reached,  the  appellee,  but 
that  the  car  on  which  the  appellee  was  sit- 
ting was  still  at  the  place  where  the  injury 
was  received.  It  also  appears  that  there  was- 
an  interval  of  time,  although  a  very  brief 
one,  in  which  the  engineer  walked  from  his 
engine  to  the  appellee  after  the  engine  had 
been  stopped.  The  appellee,  as  we  have  seen, 
estimate  the  time  at  not  more  than  one  or 
two  minutes,  so  that  while  there  was  an  in- 
terval of  time  between  the  actual  injury  and 
the  declarations,  it  was  a  brief  one ;  but, 
brief  as  it  was,  it  was  sufficient  to  allow  the 


The  lapse  of  time  occurring  after  the  injury  and 
before  complaint  made  is  not  the  test  of  admis- 
Bibility  of  the  evidence,  but  may  be  considered  as 
affectingr  its  weight;  and  where  oomplaint  la  not 
made  promptly  the  delay  calls  for  explanation  be- 
fore the  court  will  admit  It. 

And  see,  to  the  same  effect,  People  v.  Glover,  71 
Mich.  30S,  where  the  statements  of  the  proseoutrLz 
were  made  thirteen  days  after  the  injury. 

On  a  trial  for  carnally  abusing  a  female  child 
under  ten  years  of  age,  with  her  consent,  the 
declarations  by  the  injured  person,  several  days 
after  the  offense,  are  not  admissible  unless  the 
delay  is  excused  by  proof  of  sufficient  cause  there- 
for.   Dunn  V.  State,  46  Ohio  St.  ^9. 

(4)  DtdarationB  of  eo-conspCrotors. 

The  principle  on  which  the  acts  and  deolaratlous 
of  one  conspirator  are  admitted  In  evidence 
against  tbe  other  conspirators  Is  that  by  the  act  of 
conspiring  or  confederating  together  the  conspira- 
tors have  Jointly  assumed  to  themselves  as  a  body 
the  attribute  of  Individuality  so  far  as  constitutes 
the  prosecution  of  the  common  design,  thus  ren- 
dering whatever  is  said  or  done  by  any  one  In  fur- 
therance of  that  design  a  part  of  the  rt:^  gestcB  and 
the  act  of  alL  And  it  is  settled  that  when  a  con- 
spiracy Is  once  established,  until  the  object  is  at- 
tained every  act  and  declaration  of  one  conspira- 
tor in  pursuance  of  the  original  concerted  plan, 
and  In  furtherance  of  the  common  object,  even  In 
the  absence  of  the  others,  is  In  contemplation  of 
law  the  act  and  declaration  of  all,  and  is  therefore 
origrinal  evidence  against  each.  New,  J*.,  in  Rob- 
erts V.  Kendall,  8  Ind.  App.  889. 

Acts  and  declarations  of  oo-consplrators  to  com- 
mit larceny  and  divide  tbe  proceeds  are  admis- 
sible against  each  other,  although  made  after  the 
larceny  when  the  objects  of  the  conspiracy  were 
not  then  fully  accomplished  by  the  division  of  the 
stolen  property.    Baker  v.  State,  80  Wis.  416. 

On  a  trial  for  a  murder  alleged  to  have  been  the 
result  of  a  conspiracy  between  striking  miners, 
evidence  of  an  assault  upon  the  new  miners 
made  an  hour  and  a  half  before  the  homicide,  and 
a  mile  and  a  half  from  the  place  where  it  occurred 
by  the  striking  miners,  in  whose  company  defend- 
ant was,  was  admissible  as  tending  to  show  the 
nature  and  extent  of  the  conspiracy  and  defend- 
ant's connection  with  It.  State  v.  McOahlll,  72 
Iowa,  111. 
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In  a  prosecution  for  assault  with  intent  to  kill,, 
the  prosecution  may  prove  acts  of  an  alleged  co- 
confiplrator  before  the  assault,  as  tending  to  show 
an  understanding  between  him  and  the  assailant 
with  regard  to  his  commission,  and  so  prove  con- 
spiracy as  part  of  the  res  oettcB.  People  v.  Bentley, 
73Cal.407. 

Evidence  of  the  arrest  of  one  person  charged  to- 
have  been  Involved  In  a  conspiracy  to  murder,  at 
a  point  several  hundred  miles  away,  after  the  mur- 
der. Is  not  admissible  against  an  alleged  co-con- 
spirator.   Jump  V.  State,  27  Tex.  App.  469. 

The  law  of  declarations  by  accomplices  depends 
rather  upon  their  relation  to  the  common  object 
than  to  the  actual  time  when  made  and  therefore 
the  main  subject  is  outside  the  scope  of  this  note 
and  the  above  authorities  are  cited  simply  to  Illus- 
trate its  true  relation  to  this  subject. 

b.  Deelaraitions  offered  in  actions  aoainet  raUwanf- 
eompaniee  for  property  destroyed  or  ir^uries  in^ 
fUcUd, 

BedaraJLUms  of  agents  of  the  company, 
(a)  Instances  where  held  admissible. 

Statements  of  a  street- car  driver  Just  after  he- 
had  stopped  the  car  and  while  a  boy  injured  wa» 
still  under  it  are  admissible  as  part  of  the  res  gtMa. 
Qulncy  Horse  R.  ft  C  Go.  v.  Gnuse  (HL)  March  80, 
189L 

In  Hanover  R.  C!o.  v.  Ooyle.  56  Pa.  402,  It  ap- 
peared that  a  peddler^  wagon  had  been  struck  by 
a  locomotive  and  the  peddler  had  been  injured. 
The  question  was  as  to  the  admissibility  of  a  dec- 
laration by  tbe  engineer  that  the  train  was  behind 
time  to  show  carelessness  and  negligence.  It  was- 
held  admissible,  and  the  court  said:  ** We  cannot 
say  that  the  declaration  of  the  engineer  was  no 
part  of  the  res  gestae.  It  was  made  at  the  time  in 
view  of  the  goods  strewn  along  the  road  by  the 
breaking  up  of  the  boxes,  and  seems  to  have  grown 
directly  out  of  and  immediately  after  the  happen- 
ing of  tbe  fact.  The  negligence  complained  of  be- 
ing that  of  the  engineer  himself,  we  cannot  say 
that  his  declarations,  made  upon  the  spot  at  the 
time,  and  in  view  of  the  effects  of  his  conduct,  are 
not  evidence  against  the  company  as  a  part  of  the 
very  transaction  itself.** 

The  declaration  of  an  employ^  of  a  railroad  com- 
pany who  had  caused  an  Injury  to  a  passenger  thai- 
he  was  very  sorry  he  had  done  ft,  made  at  the  tlm» 
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engineer  to  traverse  a  short  distance,  a  car's 
length,  from  the  place  where  the  engine  was 
•topped  to  the  place  where  the  car  on  which 
the  appellee  was  sitting  was  standing.  The 
statement  of  the  witness  that  the  engine  had 
*'  gone  down  the  track  two  or  three  hundred 
feet  from  where  it  was  when  the  collision 
took  place,"  does  not  mean  that  the  engine 
was  that  far  from  the  appellee's  car  when  it 
was  stopped,  but  what  it  means  is,  as  the  rec- 
ord shows,  that  the  engine  and  the  car  on 
which  the  appellee  was  stationed,  although 
detached,  continued  in  motion  for  that  dis- 
tance after  the  collision  took  place,  so  that  the 
engineer  did  not  walk  that  distance;  on  the 
contrary  he  walked  only  the  distance  between 
the  car  and  the  engine  and  that,  as  the 
witness  says,  was  a  car's  length.  We  have, 
therefore,  a  case  where  there  was  a  very  brief 
interval  between  the  collision  and  the  dec- 
larations, and  one  In  which  the  engineer 
walked  only  a  few  feet.  After  he  stopped  he 
had  checked  his  engine  back  to  the  car  on 
which  the  injured  person  was  sitting  moan- 
ing in  pain. 


We  have  no  disposition  to  extend  the  rula 
respecting  the  competency  of  declarations  of 
an  agent  upon  the  ground  that  they  consti* 
tute  part  of  the  rei  gettm^  for  we  are  satisfied 
that  an  enlargement  of  the  rule  would  very 
likely  make  it  an  instrument  of  evil.  Bu^ 
on  the  other  hand,  an  undue  limitation  of  the 
rule  might  often  prevent  a  party  from  avail- 
ing himself  of  evidence  to  which  he  was  en- 
titled and  which  would  aid  in  establishing 
the  truth.  If  we  can  ascertain  the  rule  as  our 
decisions  declare  it  we  shall  deem  it  our  duty 
to  apply  it  without  extending  or  narrowing 
It. 

It  is  necessary  to  examine  the  decided  cases 
in  order  to  obtain  the  means  of  solving  the 
vexed  question  which  faces  us,  and  we  be^ia 
this  work  by  a  reference  to  the  cases  which 
declare  the  general  doctrine.  One  of  the 
earliest  of  our  cases  is  that  of  Bland  v.  StaU, 
2  Ind.  608,  wherein  it  was  said :  *^  It  has  been 
decided  that  it  is  not  competent  for  a  prisoner 
indicted  for  murder  to  give  in  evidence  hia 
own  account  of  the  transaction  related  im- 
mediately after  it  occurred,  though  no  third 


of  the  aooident,  is  admissible  as  part  of  the  res 
getta.    Koeter  v.  Manhattan  Elev.  B.  Co.  ae  N.  Y. 

&R.eii. 

Declarations  of  the  conductor  of  a  train,  made 
on  the  eve  of  a  collision,  are  admissible  as  i>art  of 
the  rea  oetUB  to  show  the  situation  of  the  train. 
Chicago  &  B.  L  B.  Co.  V.  Holland,  1:22  III.  40L 

The  testimony  as  to  what  the  ensrineer  said  about 
the  accident  as  soon  as  he  stopped  his  train  after  a 
collision  with  a  person  walking  on  the  track  and 
as  he  was  ffoingr  back  toward  the  place  of  the  acci- 
dent is  a  part  of  the  re%  gtMta,  Hooker  v.  Chicago, 
M.  ft  St.  P.  B.  Co.  70  Wis.  542. 

Declarations  of  a  raihroad  engineer  a  few  min- 
utes after  a  child  was  run  over  by  his  locomotive 
are  admissible  in  an  action  against  the  railroad 
company  for  damajces  for  the  death  of  the  child. 
Hermes  v.  Chicago  &  N.  W.  B.  Co.  80  Wis.  600. 

In  McLeod  v.  Ginther,  80  Ky.  899,  two  things 
united  to  constitute  the  cause  of  action:  first,  the 
injury  to  the  plaintilTs  husband;  second,  the  acts 
which  began  with  the  sending  of  several  dis- 
patches, resulted  in  their  misconstruction,  and 
ended  with  the  accident  and  its  attendant  circum- 
stances. It  was  important  to  show  what  the  con- 
ductor of  one  of  the  trains  thought  of  the  dispatch 
while  he  was  acting  under  it,  and  his  declarations 
made  a  few  seconds  after  the  accident,  in  view  of 
the  wrecked  train,  and  while  searching  for  the 
passengers,  were  admissible  as  part  of  the  m 
gestas.  They  illustrated  .the  true  character  of  the 
facts  in  question. 

(b)  InHanees  where  ^etdinadmis80]U» 

The  res  gestae  is  the  act  from  which  the  liability 
of  the  principal  arises,  because  the  authority  to 
bind  him  by  it  has  been  conferred  upon  the  agent, 
but  when  it  is  completely  executed  the  connection 
of  the  agent  terminates,  and  therefore  his  admis- 
sions or  statements  in  regard  to  any  of  the  results 
or  consequences  of  the  transaction  may  be  treated 
as  if  made  by  a  stranger.  I^tteraon  v.  South 
Carolina  B.  Co.  4  8.  C.  N.  8. 158. 

In  this  case  the  question  at  issue  was  the  fact  of 
the  delivery  of  respondent's  cotton  to  the  appel- 
lants. It  was  held  that  the  statement  of  the  com- 
pany's agent  the  day  after  the  burning  of  the  cot- 
ton was  no  part  of  the  res  gestce.  But  the  court 
ref  uFed  to  set  aside  the  Judgrment,  because  the  ad- 
mitted evidence  was  irrelevant. 

The  declarations  of  an  agent  are  admissible  as 
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evidence  against  his  principal  only  when  made 
while  transacting  the  business  of  the  principal, 
and  as  a  part  of  the  transaction  which  is  the  sub- 
ject of  mqulry  in  the  suit  in  which  they  are  of- 
fered. They  are  then  admitted  as  ^verbal  acts'* 
and  part  of  the  ra  geatcB. 

In  Luby  v.  Hudson  Blver  B.  Co^  17  K.  T.  188,  the 
court  of  appeals  said:  '*The  declarations  of  an 
agent  or  servant  do  not  In  general  bind  the  prin- 
dpaL  Where  his  act  will  bind  his  statements  and 
admissions  respecting  the  subject-matter  of  those 
acts  will  also  bind  the  principal  if  made  at  the  same 
time,  and  so  that  they  constituted  a  part  of  the 
res  flfesto.  To  be  admissible  they  must  be  in  the 
nature  of  original  and  not  of  hearsay  evidence: 
they  must  constitute  the  fact  to  be  proved,  and 
must  not  be  the  mere  admission  of  some  other  fact. 
They  must  be  made  not  only  during  the  continu- 
ance of  the  agency,  but  in  regard  to  a  transaction 
depending  at  the  very  time."  These  general  prin- 
ciples are  recognised  by  all  the  cases  on  the  sub- 
ject, and  the  conflict  between  them  has  arisen  in 
the  application  of  the  principles  to  the  facts  of  the 
particular  case. 

In  this  case  where  the  suit  was  for  alleged  negli- 
gence in  running  against  the  plaintUf,  the  plain- 
tiff was  allowed  to  prove  by  a  policeman  who  was 
present  when  the  accident  occurred,  that  he  being 
called  on  by  the  crowd  then  present  arrested  the 
driver  of  the  oar,  and  while  getting  out  of  it  and 
out  of  the  crowd,  the  driver,  in  answer  to  the  ques- 
tion why  he  did  not  stop  the  oar,  said  the  brake 
was  out  of  order.  But  the  case  was  reversed  be- 
cause the  **  wrong  was  complete  when  he  made  the 
statement,  and  he  was  only  endeavoring  to  account 
for  what  he  had  done." 

Jhe  declarations  of  an  agent  made  after  the 
transaction  is  fully  completed  are  hearsay,  and  not 
admissible  as  part  of  the  res  gestoB,  Gale  Sulky 
Harrow  Co.  v.  Laugh  11  n,  81  Neb.  108;  Tennessee 
Biver  Transp.  Co.  v.  Eavanaugh,  98' AU.  324;  Osgood 
V.  Bander,  82  Iowa,  171. 

Adams  v.  Hannibal  &8t.  J.  B.  Co.,  74  Mo.  668,  41 
Am.  Rep.  833,  was  an  action  to  recover  damages  for 
the  death  of  the  plaintiff's  husband.  It  was  proved 
by  one  witness  that  after  the  train  had  stopped  two 
trainmon  whom  the  witness  took  to  be  the  fireman 
and  engineer,  came  up,  and  one  of  them  said  to 
the  other,  *'If  you  had  stopped  the  train  when  I 
told  you,  you  would  not  have  killed  him,"  the  other 
replied,  ^*It  cannot  be  helped  now;  it  is  too  late.*" 
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person  was  present  when  the  homicide  was 
committed.  The  case  from  which  we  have 
quoted  cites  as  authority  for  the  conclusion 
which  it  declares,  the  case  of  State  v.  Tilly, 
25  N.  0.  424,  wherein  it  was  said :  "Unless 
the  declarations  form  a  part  of  the  transac- 
tion, they  are  not  receivable  in  evidence." 
The  case  of  Bland  v.  State,  supra,  has  often 
been  cited  and  approved,  so  that  the  doctrine 
of  that  case  in  so  far  as  it  asserts  that  the  dec- 
larations must  be  part  of  the  occurrence,  act, 
or  transaction  is  to  be  accepted  as  the  law  of 
this  jurisdiction.  The  doctrine  of  that  case 
as  we  have  stated  it  is  the  prevailing  one,  for 
it  is  sanctioned  by  many  able  courts,  state 
and  Federal.  Vicksburg  db  M,  R.  Co,  v. 
O'Brien,  119  U.  S.  99,  80  L.  ed.  299 ;  Durkee 
V.  Ceritral  Pac.  B.  Go.  69  Cal.  533-535,  58 
Am.  Rep.  562 ;  Stats  v.  Pomeroy,  25  Kan.  349 ; 
Micfiigan  Gent.  B,  Co.  v.  Coleman,  28  Mich. 
440-446 ;  Mayes  v.  State,  64  Miss.  329,  60  Ajn. 
Rep.  58 ;  Southerland  v.  Wilmington  dh  W,  B. 
Co.  106  N.  C.  100 ;  Martin  v.  JVew  York,  N,  H, 
d  H.  B.  Co.  103  N.  Y.  626 ;  Waldele  v.  New 
Twk  Cent.  A  H.  B.  B.  Co.  95  N.  Y.  274,  47 


Am.  Hep.  41 ;  Lane  y.  Bryant,  9  Qray,  245, 
69  Am.  Dec.  282 ;  LuJbv  v.  Hudson  Biver  B. 
Co.  17  N.  Y.  131 ;  WiUiamson  v.  CantMdgs 
B.  Co.  144  Mass.  148 ;  Chicago,  W.  D.  B.  Co. 
V.  Becker,  128  111.  545 ;  Cincinnati,  C.  dbC.B. 
Co.  V.  Mara,  26  Ohio  St.  185 ;  Adams  v.  Han- 
nibal  <fe  St.  J.  B.  Co.  74  Mo.  588,  41  Am. 
Rep.  833 ;  Memphis  d  C.  B.  Co.  v.  Womack, 
84  Ala.  149. 

The  general  doctrine  that  the  declarations 
must  be  part  of  the  act  or  occurrence  is  as- 
serted without  substantial  diversity  of  opin- 
ion by  the  text- writers.  Abbott,  Trial  Ev. 
61 ;  Wood,  Pr.  Ev.  469 ;  1  Whart.  Ev.  3d 
ed.  §  259 ;  Taylor,  Ev.  8th  Eng.  ed.  §  602 ; 
1  Rice,  Ev.  375. 

We  assume,  therefore,  that  the  declarations 
of  an  agent  or  servant  are  not  competent  un- 
less they  are  part  of  the  orincipal  act,  oc- 
currence, or  transaction,  fiut  in  ascertaining 
the  general  doctrine  we  do  not  complete  our 
work,  for  we  have  still  to  ascertain  and  decide 
whether  the  declarations  of  the  engineer  can 
be  deemed  part  of  the  occurrence  in  which 
the  appellee  was  injured,  and,    in  order  to 


The  court  said:  *' Were  the  declaratioDS  oonaectod 
with  the  calamity  as  a  cause  or  concomitant?  Were 
they  contemporary  with  the  principal  transaction 
and  illustrative  of  its  character,  or  merely  a  subse- 
quent narrative  of  how  It  occurred.  If  the  hit- 
ter, as  we  think,  they  were  wholly  inadmissible, 
and  the  court  erred  In  permitting  the  evidence  to 
go  to  the  Jury." 

In  an  action  for  damages  for  negligently  killing 
plaiutlfl^s  stock  declarations  made  by  the  section 
foreman  were  inadmissible  because  not  a  part  of 
res  gestce  not  being  coincident  with  the  accident 
but  a  mere  narration  of  a  past  occurrence.  Smith 
V.  St.  Louis,  I.  M.  &  S.  R.  Ck).  9IMo.  58. 

In  East  Tennessee,  V.  &  G.  B.  Ck>.  v.  Duggan,  61 
Ga.  S12.  an  action  against  a  railway  company  for 
damages,  it  was  held  error  to  allow  proof  of  state- 
ments made  by  an  employ^  of  the  company  to  tbe 
phiintifF,  after  the  injury,  to  the  effect  that  the 
company  felt  it  their  duty  to  support  plaintiff  and 
family  during  life. 

In  Vicksburg  ft  H.  R.  Go.  v.  O'Brien,  119  U.  8.  99, 
90  L.  ed.  299,  statements  of  a  railroad  engineer  made 
from  ten  to  thirty  minutes  after  tfae  accident  as  to 
the  rate  of  speed  were  held  inadmissible  against 
the  company,  because  the  occurrence  had  been 
ocmpleted  and  the  engineer  was  not  In  the  act  of 
doing  anything  that  could  affect  It. 

In  Tennis  v.  Interstate  Consol.  Rapid  T.  R.  Co.,  46 
Kan.  503,  it  was  attempted  to  introduce  in  evi- 
dence a  conversation  held  by  one  of  the  witnesses 
with  the  engineer  of  the  train  about  five  minutes 
after  tbe  accident. 

In  Alabama  G.  S.  R.  Go.  v.  Hawk,  72  Ala.  112,  47 
Am.  Rep.  408,  the  question  of  tbe  conductor  put  to 
the  engineer  a  few  minutes  after  the  accident— ask- 
ing why  the  latter  did  not  respond  to  the  bell  call— 
and  the  engineer's  reply,  were  excluded. 

In  Moore  v.  Chicago,  St  L.  &  N.  O.  R.  Co.,  50  Miss. 
243,  it  was  held  that  a  conversation  bad  with  the 
oonductor  of  the  train  on  which  plaintiff  was  in- 
jured, some  days  after  the  accident,  were  no  part 
of  the  res  gestcB. 

In  Mobile  &  M.  R.  Go.  v.  Ashcraft,  48  Ala.  29.  the 
statement  of  the  conductor  of  the  train  a  moment 
t)efore  the  accident,  that  the  road  was  in  a  bad  con- 
dition was  held  not  to  be  a  part  of  the  res  aestce, 
because  it  did  not  spring  out  of  the  accident,  con- 
duce to  it,  or  have  any  necessary  connection  with 
it,  *'If  the  statements  bad  been  made  the  day  be- 
fore the  accident  they  would  not  be  supposed  to  be 
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the  admissions  of  the  defendant,  or  to  be  a  part  of 
the  res  gestae.  Their  coincidence  alone,  without 
other  connection,  cannot  change  their  character.** 

Testimony  of  a  conversation  with  a  conductor 
when  a  train  was  half  way  to  the  next  station  is 
not  competent  as  part  of  the  res  gestce^  to  show  the 
circumstances  of  an  accident  at  the  last  station. 
Chesapeake  &  O.  R.  Go.  V.  Reeves  (Ey.)  11  Ky.  L. 
Rep.  14. 

In  State  v.  Coffee,  66  Conn.  399,  a  statement  of  a 
conduotoronatrainon  whioh  the  prisoner  trav- 
eled on  the  night  of  the  homicide,  made  to  another 
conductor  on  the  same  road  the  next  morning,  in 
connection  with  putting  a  watch  in  his  ticket-box, 
respecting  the  person  from  whom  he  received  it, 
the  time  when  and  the  place  where,  and  the  pur- 
pose for  which  it  was  taken,  was  clearly  inadmis- 
sible. 

A  conductor's  statement  giving  details  of  an  ac- 
cident, written  immediately  after  the  happening 
of  it  is  not  admissible  in  evidence.  North  Hudson 
County  R.  Co.  v.  May,  48  N.  J.  L.  401. 

In  Durkee  v.  Central  Pac.  R.  Co..  09  Gal.  533,  58 
Am.  Rep.  502,  where  the  question  was  as  to  the 
negligence  of  the  defendant's  engrineer,  declara- 
tions of  the  engineer  made  five  minutes  after  the 
accident  and  after  the  injured  child  had  been  re- 
moved to  a  neighboring  house  in  answer  to  a  ques- 
tion as  to  how  the  accident  occurred  were  hold  in- 
competent. 

In  Hawker  v.  Baltimore  &  O.  R.  Co.,  15  W.  Va.  028, 
86  Am.  Rep.  825,  an  action  for  killing  cattle,  it  was 
held  that  declarations  made  by  the  engineer  of  the 
train,  about  an  hour  after  the  killing  and  when  be 
was  on  the  engine  where  It  had  run  off  the  track 
about  800  yards  from  the  scene  of  the  accident, 
were  inadmissible. 

In  Belief  on  taine  R.  Go.  v.  Hunter,  88  Ind.  885,  an 
action  against  a  rail  road  company  by  an  adminis- 
trator to  recover  damages  for  the  death  of  his  de- 
cedent, occasioned  by  the  collision  of  a  locomotive 
and  a  wagon  in  which  decedent  was  crossing  the 
track,  the  court  held  the  declarations  of  the  fire- 
man employed  on  the  locomotive  at  the  time  of  the 
collision,  made  on  the  arrival  of  the  train  bearing 
the  body  at  a  station  a  mile  from  the  place  of  the 
accident,  not  admissible  as  part  of  the  res  gestce. 

In AJabamaG.S.  R.Co.v.  Hawk, 72 Ala.  112, 47 Am. 
Rep.  400,  it  was  held  not  permissible  for  a  witness  to 
testify  to  the  statements  of  the  engineer,  made  a 
few  minutes  after  the  plaintiff  had  been  hurt,  in 
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reach  a  correct  conclusion,  it  is  necessary  to 
examine  the  authorities  with  some  rare,  not, 
however,  for  the  purpose  of  ascertaining  the 
general  rule,  but  for  the  purpose  of  ascertain- 
ing what  the  cases  declare  to  be  part  of  the 
res  gesta. 

In  BiriTU  ▼.  State,  67  Ind.  46,  26  Am.  Rep. 
48,  the  doctrine  of  Bland  v.  Stats  was  held 
to  govern  a  case  where  the  witness  reached 
the  woman  who  had  been  shot  after  he  had 
run  a  distance  of  two  or  three  hundred  yards 
and  arrived  at  the  place  where  the  shooting 
was  done  a  minute  and  a  half  after  she  had 
been  wounded,  and  the  judgment  of  the  court 
was  that  her  declarations  were  not  part  of  the 
res  gestcB,  A  very  similar  application  of  the 
rule  was  made  in  Dukes  v.  StcUe,  11  Ind.  557, 
664,  71  Am.  Dec.  870.  The  question  arose  in 
the  case  of  Beltefontaine  J?.  Co,  v.  Hunter, 
88  Ind.  886,  6  Am.  Rep.  201,  upon  this  state 
of  facts :  the  body  of  the  man  who  had  been 
killed  was  on  the  train ;  it  had  been  carried 
to  the  town  of  Lanesville,  some  miles  distant 
from  the  place  where  the  accident  occurred, 
and  the  fireman  of  the  engine  which  ran  over 


the  deceased  made  statements  while  the  body* 
was  being  removed  from  the  train.  Those 
statements  were  held  to  have  been  erroneoufily 
admitted,  the  court  citine  as  authority  for 
its  conclusion.  Luby  v.  midson  River  R,  Co. 
supra;  Moore  v.  Meacliam,  10  N.  Y.  207; 
iMne  V.  Bryant,  9  Gray,  245,  69  Am.  Dec 
282.  The  case  of  Pittslnirgh,  C.  d  St.  L.  i?, 
Co.  V.  Theobald,  61  Ind.  246,  asserts  the  gen- 
eral doctrine  that  declarations  of  trainmen 
are  incompetent  unless  made  at  the  time  of  the 
occurrence,  but  it  does  not  assert  what  shall 
be  deemed  part  of  the  occurrence  nor  does  the 
opinion  show  how  much  time  had  elapsed 
between  the  performance  of  the  agent's  act 
and  the  time  of  making  the  declarations. 
The  statements  of  the  agent  which  were  held 
rightly  excluded  in  Pittsburgh,  C.  dt  St.  L.  B. 
Co.  V.  Wright,  80  Ind.  183,  were  made  at  a 
place  different  from  where  the  injury  was  re- 
ceived and  thirty  minutes  or  more  after  the 
occurrence  which  caused  it.  In  Stephenson  v. 
State,  110  Ind.  858-372.  59  Am.  Rep.  261. 
the  declarations  excluded  were  made  after 
the  deceased  had  left  the  place  where  he  was 


answer  tea  question  by  the  conduotor,  because 
the  time  was  not  so  proximate  to  the  main  trans- 
action, nor  the  declarations  otherwise  so  nearly 
connected  with  it  as  an  elQcldatinjr  circumstance, 
as  to  Justly  authorize  the  conclusion  that  they  were 
not  merely  narrative  of  a  past  transaction. 

In  Travis  V.  Louisville  ft  N.  R.  Co..  9  Lea,  231. 
an  action  against  the  company  for  damaires  for  In- 
juries received,  tbe  statements  of  the  engineer  in 
charge  of  the  train  made  two  or  three  hoars  after 
the  accident,  at  a  place  where  the  plaintiff  had 
been  brought  for  treatment^  and  In  the  presence 
of  the  plaintiff,  were  hel^  incompetent 

In  an  action  for  Injuries  by  an  engine  while  the 
plaintiff  was  walking  on  the  track,  testimony  of 
threats  of  the  engrineer,  after  the  Injury,  to  the  ef- 
fect that  If  he  had  not  killed  the  plaintiff  he  would 
take  his  coal  pick  and  finish  him,  and  statements 
as  to  the  number  of  men  he  bad  run  over,  do  not 
constitute  part  of  the  res  gestae.  Gulf,  a  ft  8.  F.  R. 
Co.  V.  York,  74  Tex.  864. 

**The  length  of  time  in  this  case  would  not,  how- 
ever, of  Itself,**  said  Hobby,  X,  **have  rendered 
them  inadmissible  had  they  related  to  the  nature 
and  cause  of  the  accident  and  been  otherwise  com- 
petent." 

In  an  action  for  damajres  for  the  death  of  plain- 
tiff's son,  killed  while  acting  as  engineer.  In  which 
it  is  shown  that  the  track  was  out  of  line  and 
spread  apart,  a  statement  made  by  a  trackwalker 
to  the  section  boss  a  half  hour  before  the  accident, 
as  to  the  condition  of  the  track,  is  admissible  as 
part  of  the  ru  gestw.  Texas  ft  P.  B.  Co.  v.  Lester. 
76  Tex.  66. 

In  Erie  ft  W.  V.  R.  Co.  v.  Smith,  126  Pa.  268,  tbe 
court  held  that  declarations  as  to  a  defect  In  an  en- 
gine made  by  officers  of  a  railroad  company  after 
an  accident  resulting  In  the  death  of  one  of  the 
company's  employ^,  constitute  no  part  of  the 
res  geetas  and  are  not  admissible  as  evidence  on  the 
part  of  the  plaintiff  in  an  action  against  the  com- 
pany for  negligently  causing  such  death  when  not 
offered  In  contradiction  of  prior  testimony  of  such 
officers. 

In  an  action  for  Injuries  caused  by  a  street-car 
collision,  it  is  improper  to  allow  a  witness  to  testi- 
fy to  a  conversation  bad  by  the  driver  with  the 
superintendent  of  the  company  after  the  accident, 
to  the  effect  that  the  driver  had  reported  the  car 
In  the  bam  as  having  a  bad  brake,  as  that  is  a  state- 
ment of  a  past  transaction  and  not  part  of  the  res 
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ffestcB.  Wormsdorf  v.  Detroit  City  B.  Co.  75  Mich. 
472. 

In  the  same  case  It  was  held  that  testimony  show- 
ing a  conversation  between  the  driver  of  one  of  the- 
cars  and  the  superintendent  on  bis  arrival  at  tbe 
scene  a  '*few  minutes'*  after  the  accident  waa 
admissible. 

See  to  the  same  effect  Keyaer  v.  Chicago  ft  G.  T» 
R.  Co.  06  Mich.  800. 

Evidence  that  the  driver  of  a  street-car  when 
asked  by  the  president  of  the  company  wh>'  he- 
was  discharged  said  on  account  of  a  woman  falling 
from  bis  car;  and  that  the  president  replied  that  he 
had  better  say  **tbrown  from  the  car,"— is  not  ad- 
missible on  the  question  of  negligence  in  an  action 
by  the  woman  for  personal  injuries.  Lombard  ft 
8.  Street  Pass.  R.  Co.  v.  Christian,  ISA  Pa.  114. 

(2)  DeOaralUmM  of  VheMfured  party  and  tMrtf 
persons* 

(a.)   instances  where  held  odrnfasiMe. 

Exclamations  made  from  two  to  live  minutes 
after  an  accident  as  to  the  manner  In  which  it  oc- 
curred, at  the  place  of  the  injury  and  while  the 
injured  person  was  suffering  great  pain  and  labor- 
ing under  grreat  excitement  and  but  a  few  hours 
before  his  death— are  competent  evidence  as  part 
of  the  res  gestce,  Louisville,  E.  ft  St.  L.  C.  R.  Co.  v. 
Berry,  2  Ind.  A  pp.  427. 

In  this  case  Crumpacker,  J*.,  said:  ^'Where  a 
statement  In  this  connection  is  so  closely  related 
to  the  litigated  act  or  event  that  It  may  be  said  to 
be  tbe  utterance  of  such  act  or  event  instead  of 
theindlvidual,ltlspart  of  theresaMto?.  ...  It 
should  be  practically  the  automatic  roanlfestatiOD 
or  Impulse  of  tbe  principal  event  It  should  be 
instinctive  in  a  sense,  and  the  causal  relation  t)e- 
tween  the  event  and  the  utterance  should  not  be- 
disturbed  by  calculation  or  reflection." 

Declarations  by  one  injured  as  to  what  ho  was 
doing  and  how  the  injury  occurred,  made  immedi- 
ately after  the  injury  and  before  his  removal  from 
tbe  ground,  are  admissible  as  part  of  the  res  gestcs, 
Texas  ft  P.  R.  Co.  v.  Hall,  83  Tex.  675. 

In  International  ft  G.  N.  R.  Co.  v.  Anderson.  8S 
Tex.  616.  a  passenger  had  been  made  to  get  off  of  a 
train  in  the  darkness  at  an  unusual  place  and  had 
suffered  severe  inj  urles.  Ak>out  five  minutes  after 
while  in  a  store  to  which  he  bad  been  taken,  and 
while  uttering  groans  and  complaining  of  h1» 
hurts,  be  made  a  voluntary  statement  to  tbe  e?ect 
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'wounded,  after  the  accused  had  left  the  spot 
and  after  the  deceased  had  crone  into  a  saloon 
and  remained  for  some  time,  so  that  a  very 
•considerable  interval  had  elapsed.  The  court 
held  in  Jones  v.  State,  71  Ind.  76-81,  that 
statements  made  by  the  deceased  after  he  was 
«hot,  naming  the  person  who  shot  him  and 
narratinff  a  past  occurrence,  were  not  compe- 
tent. 86  in  Dolee  v.  8tate,  97  Ind.  555,  the 
evidence  was  held  to  be  properly  excluded, 
because,  as  the  court  saia:  ^'It  was  merely 
a  narrative  of  a  past  transaction  and  not  part 
of  the  ree  gesUe.^ 

None  of  the  cases  we  have  cited  precisely 
fits  the  one  before  us  as  to  the  point  under 
immediate  discussion.  In  the  class  repre- 
sented by  such  cases  as  Binns  v.  State,  one 
of  the  actors  in  the  occurrence  was  absent  so 
that  the  declarations  could  not  have  been 
part  of  the  res  gentat.  We  suppose  it  clear 
that  where  one  of  the  principal  actors  in  a 
transaction  goes  from  the  place  where  the 
transaction  took  place,  what  subsequently 
occurs  cannot  ordinarily  be  regarded  as  part 
of  the  rei  gesta.    In  the  class  of  cases  of 


which  BeUefontaine  R,  Oo.  v.  Eunter^  is 
a  type,  the  declarations  were  made  at  a  place 
and  at  a  time  different  from  that  at  which 
the  transaction  took  place.  The  case  at  our 
bar  differs  from  those  cited  in  essential  par- 
ticulars, for  here  the  declarations  were  made 
at  the  time  and  place  where  the  collision  oc- 
curred and  they  referred  to  and  illustrated 
the  event,  and  they  were  made  while  all 
who  participated  in  it  were  present.  We 
may,  therefore,  well  adjudge  that  there  was 
no  error  in  overruling  the  appellant* s  ob- 
jections without  denying  the  doctrines  as- 
serted in  our  cases. 

The  latest  decision  of  our  court  upon  the 
question  before  us  is  that  eiven  in  the  case  of 
the  LouiniUe,  y,  A.  d  U.  B,  Co.  v.  Buck, 
116  Ind.  566,  2  L.  R.  A.  620.  In  that  case 
the  conductor  of  the  train  on  which  the  in- 
testate of  the  plaintiff  was  employed  as  a 
brakeman  was  on  the  **"  caboose"  when  he  re- 
ceived notice  that  the  deceased  had  been  in- 
jured while  coupling  cars,  that  he  immedi- 
ately ran  forward  and  found  the  deceased 
under  the  rear  end  of  the  second  car  from  the 


that  the  oonduotor  had  made  him  set  off  at  the 
place  where  he  feU,  and  this  was  held  admlasl- 
ble.  And  see  to  the  same  effect  Texas  &  P.  B.  Co. 
T.  Kobertwn,  83  Tex.  657. 

Declarations  of  a  brakeman  within  two  minutes 
after  he  was  thrown  under  a  car  while  attempting 
to  uncouple  It,  made  while  remaininff  in  presence 
of  the  train  and  of  the  alleged  defective  machinery 
which  he  declared  was  instrumental  in  producing 
fals  hurt  which  caused  his  death  in  about  six  hours 
afterwards  and  before  he  had  been  removed  from 
the  spot,  are  admissible  as  part  of  the  res  geticB, 
LouisvUle,  N.  A  &  C.  R.  Oo.  v.  Buck,  2  L.  R.  A.  5S0, 
116  Ind.  566. 

In  an  action  for  the  death  of  a  switchman  alleged 
to  have  been  caused  by  the  neffligence  of  the  track 
foreman  In  leaving  a  pile  of  cinders  near  the  track, 
a  statement  by  deceased  to  a  witness,  made  imme- 
diately upon  the  latter*s  arrival  n  few  minutes 
after  the  accident  that  it  was  caused  by  his  step- 
pin^r  upon  a  pile  of  cinders  which  gave  way  and 
roiled  him  under  the  wheels  of  the  engine  and  that 
lie  did  not  know  they  were  there,  is  admissible  as 
Ijart  of  the  res  getAac,  Missouri  I^c  R.  Go.  v. 
Bond  (Tex.  Dv.  App.)  Jan.  8,  1888. 

in  a  suit  against  a  railway  company  for  injury 
to  a  passenger  where  the  plaintiff  received  injury 
In  leaping  from  a  car  while  others  who  remained 
were  unhurt,  the  declarations  of  such  other  per- 
sons giving  their  reasons  for  thus  remaining  were 
held  part  of  the  res  oevtcs.  Mobile  &  M.  R.  Co.  v. 
Ashcraf  t,  i8  Ala.  Ifi. 

(b.)    Instancf  vhere  held  inadmimibU, 

A  declaration  or  statement  of  the  deceased  al- 
leged by  a  witness  to  have  been  made  by  him  a 
**short  time^  after  he  was  injured  in  answer  to  an 
Inquiry  as  to  how  he  came  to  get  hurt,  that  he 
**Jumped  off  the  cars  and  went  to  make  a  coupling 
but  as  he  went  to  get  out  his  leg  got  fastened  un- 
<ler  the  rail,  that  he  could  not  get  it  out,  and  they 
ran  over  hlm,*^— was  not  ra  geeta^  and  not  admis- 
sible.   Texas  ft  N.  O.  R.  CJo.  v.  Oowder,  70  Tex.  22S. 

Testimony  that  a  witness  assisted  one  suing  for 
personal  injuries  to  pull  off  and  put  on  his  coat 
after  the  injury  and  that  the  latter  complained  of 
beiqg  hurt  in  the  shoulder  are  not  admissible  as 
part  of  the  res  oeatce  of  the  accident  St.  Louis  & 
&  F.  R.  Co.  V.  Murray,  16  L.  U.  A.  7B7,  55  Ark.  248. 

In  Corbett  v.  St.  Louis,  I.  M.  &  ».  R.  Co.,  26  Ma 
App.  621,  it  was  held  that  a  statement  by  the  plaio- 
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tiff  ^*two  or  three  minutes**  after  the  accident  that 
'*he  was  afraid  tiis  skull  was  broke**  should  not 
have  been  admitted. 

Statements  relating  to  an  alleged  assault  made  by 
a  person  after  he  was  ejected  from  the  train  and 
had  gone  between  150  and  200  feet  to  a  depot  plat- 
form are  not  a  part  of  the  res  oettof,  Ohio  &  M.  R. 
Co.  V.  CuUison,  40  111.  App.  07. 

Declarations  of  a  laborer  killed  by  Jumping  from 
a  hand-oar  to  avoid  a  collision,  made  more  than  live 
minutes  thereafter  in  response  to  a  question  as  to 
how  it  happened,  were  held  inadmissible  on  the 
trial  of  an  action  to  recover  from  the  railroad 
company  for  his  death,  because  they  were  not 
made  spontaneously,  but  in  the  course  of  a  con- 
versation as  to  his  inJiuT  and  did  not  illustrate  or 
explain  or  receive  support  from  the  transaction 
itself.  Richmond  ft  D.  R.  Co.  v.  Hammond,  93 
Ala.l8L 

In  an  action  for  the  death  of  a  railroad  brake- 
man  by  the  giving  way  of  a  handhold  while  he 
was  ascending  ihe  oar.  declarations  made  by  him 
while  under  the  car  and  after  it  was  moving  away 
from  him  as  to  the  cause  of  the  accident,  made  in 
response  to  inquiries,  are  inadmissible.  Louisville 
&  N.  R.  Co.  V.  Pearson  (Ala.)  Jan.  4, 1808. 

In  an  action  for  damages  for  injuries  sustained 
by  the  plaintiff  while  a  passenger  on  the  defend- 
aut*s  train,  it  was  a  material  issue  whether  a  dis- 
ease from  which  the  plaintiff  suffered  was  in- 
creased by  the  accident.  Declarations  as  to  his 
condition  made  some  time  after  the  accident  were 
a  part  of  the  res  geetce.  Houston  &  T.  C.  R.  Co.  v. 
Shafer.  54  Tex.  648: 1  Greenl.  Bv.  I  102. 

In  Pittsburgh,  a  ft  St.  L.  R.  Co.  v.  Wright,  80 
Ind.  182,  statements  of  the  driver  of  the  team  in- 
jured in  a  collision,  made  half  an  hour  after  the 
accident  and  at  a  different  place,  were  held  inad- 
missible. 

Newsom  v.  Gleorgia,  R.  Co.,  66  Ga.  57,  was  an  ac- 
tion for  damages  sustained  by  the  plaintiff  result- 
ing from  the  frightening  of  his  horse  at  the  whist- 
ling of  the  defeodant*s  engine.  It  was  held  that 
what  the  plaintiff  said  six  or  seven  minutes  after 
the  occurrence  in  respect  to  the  engineer*8  malice 
in  blowing  the  whistle  was  not  res  gestcB, 

In  Cleveland,  C.  ft  C.  R.  Co.  v.  Mara,  26  Ohio  St.  186, 
where  one  had  been  precipitated  from  a  railway 
car  into  a  ditch,  what  she  had  said  on  being  helped 
out  of  the  ditch  was  a  narrative  of  a  past  tranaao- 
tion. 
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engine.  The  conductor  when  he  took  the 
deceased  from  under  the  car  asked,  **  How 
did  this  happen**  and  the  deceased  fully  de- 
scribed the  cause  of  the  accident.  The  court 
held  that  this  testimony  was  competent  and 
cited  many  cases  in  support  of  its  conclusion. 
We  think  the  doctrine  declared  in  that  case 
decides  the  point  here  under  direct  consider- 
ation against  the  appellant. 

Counsel  argue  with  plausibility  that  the 
doctrine  of  the  case  cited  does  not  apply  to 
the  case  before  us.  One  of  the  reasons  as- 
signed in  support  of  their  position  is  that 
the  declarations  admitted  in  that  case  were 
those  of  the  injured  person,  while  the  decla- 
rations admitted  in  this  instance  were  those 
of  the  agent  or  servant.  A  complete  and 
effective  answer  to  this  argument  is  that  if 
the  declarations  were,  as  the  case  referred  to 
adjudges,  part  of  the  res  gestm,  they  were 
competent  no  matter  by  whom  tliey  were 
made.  Baker  v.  Oaurin,  76  Ind.  817;  1 
Whart.  Ev.  8d  ed.  §§  259-261. 

Our  conclusion  receives  support  from  the 
familiar  rule  that  where  part  of  a  conversa- 


tion is  competent,  the  whole  is  admissible, 
unless  some  part  of  it  is  excluded  by  otlier 
rules  of  law. 

In  the  case  before  us,  the  interval  of  time 
that  elapsed  between  the  actual  injury  and 
the  time  of  making  the  declarations  is  not  so 
great  as  it  was  in  Louiwille,  N.  A.  d:  C.  R. 
Vo,  V.  Buck,  supra.  Here,  as  there,  the  dec- 
larations were  made  while  the  injured  man 
was  at  the  place  where  he  was  hurt,  and  the 
declarations  were  made  to  him  by  one  who 
had  taken  part  in  the  thing  done..  Here, 
there  is  even  a  clearer  and  stronger  line  of 
causal  connection  between  the  direct  injury 
and  the  declarations  of  the  a^ent  or  servant 
than  there  was  in  the  case  of  LouismUe,  N. 
A.  df  C.  JB.  Co,  V.  BiLck. 

**  In  Stephenson  v.  State,  supra,  it  was  said : 
The  time  is  not  always  so  essential,  **  and  so 
we  say  here.  The  brief  time  that  elapsed 
after  the  engineer  stopped  his  engine  and 
reached  the  car  where  the  appellee  was  sit- 
ting was  not  so  essential  as  to  break  the  line 
of  connection  that  binds  the  acts  together. 
We  are  strongly  inclined  to  the  opinion  that 


What  a  boy  said  when  first  picked  up  after  beingr 
run  over  by  a  street-oar,  while  at  the  scene  of  acci- 
dent, surrounded  by  persons  who  witneaaed  the 
calamity,  is  admissible  as  part  of  the  res  aestce^  but 
what  he  said  in  answer  to  queetions,  although 
within  a  few  minutes,  after  removal  to  a  house  and 
the  persons  coDuected  with  the  accident  had  separ- 
ated,  is  a  mere  narrative  and  inadmissible.  Leabey 
v.  GasB  Ave.  &  F.  G.  K.  Oo.  97  Mo.  166.  To  same  ef- 
fect, Auffusta  ft  8.  R.  Co.  v.  Randall,  79  Qa.  804. 

Statements  an  hour  or  two  after  collisioD,  by 
railroad  men  and  others,  as  to  the  cause  of  the  acci- 
dent, are  not  admissible  as  part  of  the  res  gesloB, 
Missouri  Pac.  R.  Ck).  v.  Ivey,  1  L.  R.  A.  600,  71  Tex. 
430. 

ChlcaRO,  W.  D.  R.  Co.  v.  Becker,  128  HI.  646,  was 
an  action  against  a  city  railway  company  to  recover 
damages  for  personal  injuries  to  plaintiffs*  intes- 
tate, a  boy,  causing  his  death.  It  was  claimed  that 
the  boy  was  thrown  from  a  car  and  run  over. 
After  the  boy  had  got  up  and  walked  to  the  side- 
walk and  sat  down,  he  stated,  in  answer  to  a  ques- 
tion as  to  what  was  the  matter,  that  the  conductor 
threw  him  off  the  car.  These  statements  were  ad- 
mitted in  evidence,  but  the  case  was  reversed. 

Testimony  of  a  father  suing  for  the  death  of  his 
infant  son  who  was  run  over  by  a  street-car,  that 
upon  his  reaching  the  place  two  or  three  minutes 
after  the  accident  he  accused  the  driver  of  careless 
driving  as  the  cause,  is  inadmissible  where  he  did 
not  know  of  the  accident  until  he  heard  shouts. 
Senn  v.  Southern  R.  Co.  106  Mo.  142. 

c.  MisceUaneoxts  cases. 
(1.)  Instances  where  held  admissihls. 

(Thompson  v.  Trevanion,  Skinner,  403,  was  an  ac- 
tion for  the  battery  and  wounding  of  a  wife. 
Lord  Chief  Justice  Holt  **allowed  what  the  wife  said 
immediately  upon  the  hurt  received,  and  before 
that  she  had  time  to  contrive  or  devise  anything  for 
her  own  advantage  to  be  given  in  evidence.*' 
This  case  was  approved  of  in  A veson  v.  Kinnlard,  6 
East,  191,  by  Lord  Ellenborough,  who  said  that  the 
declarations  were  admitted  because  they  were  part 
of  the  res  gestcn. 

In  Augusta  Factory  v.  Barnes,  72  Ga.  217, 68  Am. 
Rep.  838,  the  party  was  severely  injured  while  em- 
ployed in  a  factory.  She  was  removed  to  her 
home  and  in  about  one-half  hour  after,  while  en- 
during severe  bodily  suffering,  which  had  contin- 
ued in  the  interval,  she  made  a  statement  to  her 
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father  of  the  particulars  of  the  cause  of  the  acci- 
dent, which  the  court  held  proper  to  receive. 

In  Cleveland  v.  Newsom.  45  Mich.  <&,  where  a  boy 
had  driven  against  one  walking  on  the  street,  and 
Immediately  stopped  his  horse  and  came  back  and 
said  he  did  not  mean  to  do  it,  it  was  held  that  this 
was  as  much  a  part  of  the  res  gestce  as  would  have 
been  an  exclamation  at  the  very  instant  the  plain- 
tiff  was  struck. 

In  an  action  for  the  value  of  a  horse,  where  the 
keeping  and  care  of  the  horse,  the  degree  of  care- 
f  ulnesB  in  letting  him,  his  condition  after  being  ]et» 
and  the  failure  to  deliver  him  in  a  sound  condition 
to  the  owner  when  called  for,  and  his  sickness  and 
Jeath  from  some  cause,  were  a  part  of  the  res  gestcB. 
the  statement  of  his  condition  during  any  portion 
of  the  time  covered  by  the  ak>ove.  by  a  foreman  of 
the  defendant,  was  part  of  the  res  gestce.  Homaa 
v.  Boyce.  16  Neb.  645. 

In  Bennett  v.  Smith,  21  Barb.  430.  an  action  for 
enticing  away  the  wife  of  the  plaintiff,  it  was  held 
that  declarations  of  the  wife  within  a  few  da^'s  after 
the  marriage  expressing  her  wishes  in  relation  to 
living  with  the  plaintiff  as  his  wife  should  be  re- 
ceived. The  main  question  was  whether  the  de- 
fendants prevented  the  return  of  the  wife  to  her 
husband  within  that  period. 

In  an  action  to  recover  for  medical  services  ren- 
dered to  an  "indigent  sick  person,**  the  statements 
■if  plaintiff  to  witness  Just  before  leaving  his  oflBoe 
that  he  was  going  to  visit  the  person  were  admit- 
ted on  the  principle  of  res  gestce.  Autauga  County 
V.  Davis,  82  Ala.  703. 

An  expression  by  defendant,  a  few  hours  before 
he  agreed  with  plaintiff  to  assume  payment  of  the 
latter*8  mortgage  against  a  third  party,  of  his  in- 
dention to  pay  the  mortgage,  is  admissible  as  part 
of  the  res  gestae*  for  the  purpose  of  illustrating  the 
.subsequent  agreement  and  as  a  circumstance  from 
which  the  Jury  might  infer  that  defendant  had 
^sought  plaintiff  for  that  purpose.  Garrison  v. 
Qoodale  (Or.)  Dec.  26, 1892. 

Declarations  of  the  person  procuring  a  mortgage 
to  secure  an  antecedent  debt,  made  while  on  his 
way  to  procure  It.  are  admissible  as  part  of  the  ret 
gestae,  against  the  mortgagee,  on  the  question  of 
fraud  and  duress,  irrespective  of  the  agency  of  such 
person  for  the  mortgagee.  Small  v.  Williams,  9! 
Ga.  681. 

Whether  the  possession  of  laxxC  to  adverse  or  is 
in  recognition  of  and  submission  to  the  title  of  the 
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where  nn  employ (  Is  injured  In  a  collision, 
all  tl  a',  is  done  towards  stopping  the  train 
and  relieving  the  Injured  employ^  from  a 
dangerous  position  forms  part  of  one  occur- 
rence ;  but  without  authoritatively  affirming 
this,  we  do  affirm  that  where  is  such  a  con- 
tinuous chain  of  acts  and  events  as  there  was 
in  this  case,  all  arepart  of  the  res  gesta. 

It  is  true  as  Mr.  Wharton  says,  that,  **  im- 
mediateness  is  tested  by  closeness,  not  of 
time,  but  of  causal  relation."  1  Whart.  Ev. 
8d  ed.  §  262. 

This  conclusion  we  regard  as  involved  in 
the  principle  thus  stated  in  the  case  of  Louis- 
tills,  N.  A.  A  a  R.  Co,  V.  Buck:  **It  is  not 
always  easy  to  determine  when  declarations 
having  reference  to  any  act  or  transaction 
should  be  received  as  part  of  the  res  gestm, 
and  much  difficulty  has  been  experienced  in 
the  effort  to  formulate  general  rules  appli- 
cable to  ttie  subject.  This  much  may,  how- 
ever, be  safely  said,  that  declarations  which 
are  the  natural  emanations  or  outgrowths  of 
the  act  or  occurrence  in  litigation,  although 
not  precisely  concurrent  in  point  of  time,  if 


they  were  yet  voluntarily  and  spontaneously 
made^  so  nearly  contemporaneous  as  to  be  in 
the  presejice  of  the  transaction  which  they 
illustrate  and  explain,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude 
the  idea  of  design  or  deliberation,  must,  upon 
the  clearest  principles  of  justice,  be  admis- 
sible as  part  of  the  act  or  transaction  itself.*^ 

Our  conclusion  is  that  there  was  no  error 
in  admitting  declarations  of  the  engineer 
that  did  not  refer  to  acts  done  or  matters 
which  happened  prior  to  the  collision  which, 
caused  injury  to  the  appellee. 

The  other  oranch  of  the  general  question 
of  the  competency  of  the  declarations  of  the 
engineer  that  resting  on  the  motion  of  the 
appellant  to  strike  out,  requires  only  very 
brief  mention.  The  motion  asked  the  court 
to  strike  out  the  statement  of  the  appellee 
that  the  engineer  said:  *'If  that  man  last 
night  would  have  fixed  that  cylinder  cock 
as  I  told  him,  you  would  never  have  been 
hurt. "  This  declaration  related  to  the  past 
and  was  a  narrative  of  what  had  been  oone 
at  an  entirely  different  time  and  place.     It 


true  owner,  may  be  legally  shown  by  the  declara- 
tions of  the  possessor,  daring  his  poflseasion,  under 
the  rule  that  when  the  acts  of  persons  are  evidenoe 
their  contemporaneous  declarations  giving  char- 
acter to  those  acts  are  also  evidenoe  as  part  of  the 
reso€sUB,  Lu£ev.  Jones,  89 N.J.  L.  707;  Miller  y. 
Ternane,  GO  N.  J.  L.  83. 

One  who  has  taken  a  policy  of  life  Insurance 
from  his  debtor  as  collateral  security  for  his  debt, 
cannot,  although  the  absolute  owner  of  the  poUcy, 
object  to  the  introduction  by  the  company,  in  an 
action  upon  the  policy,  of  evidenoe  as  to  the  acts 
and  declarations  of  the  insured  before  the  transfer 
of  the  policy,  which  tend  to  show  a  deliberate  pur- 
poee  on  the  part  of  the  insured  to  heavily  insure 
his  life,  and  then  commit  suicide,  with  the  Intent  of 
defrauding  the  companies,  it  being  part  of  the  res 
gestce.  Smith  v.  National  Ben.  Soc  0  L.  B.  A.  616, 
123  N.Y.  85. 

The  admission  of  one  of  two  payees  of  a  note, 
of  the  transfer  of  his  interest  in  it  to  the  other 
payee,  is  competent  evidence  to  devest  him  of  all 
control  over  it  where  such  admission  is  made  with- 
in a  few  minutes  after  the  conclusion  of  a  settle- 
ment between  the  parties  in  reference  to  dealings 
and  transactions  of  which  the  note  in  question 
formed  a  part.  Kimball  v.  Huntington,  10  Wend. 
675, 25  Am.  Deo.  60a 

(2)  Instances tbhsrs  Tiddinadmisslbls, 

In  Lane  v.  Bryant,  9  Gray,  245, 60  Am.  Dec.  282,  an 
action  for  damages  for  an  injury  caused  by  a  col- 
lision between  plaintifl^s  and  defendant's  teams,  a 
declaration  made  by  the  defendant's  servant,  after 
the  accident  and  injury  were  accomplished,  was 
held  inadmissible.  And  it  was  no  more  oomp^ 
tent  because  made  immediately  after  the  accident, 
and  while  the  plaintiff  was  being  extricated  from 
the  carriage,  than  If  made  a  week  or  a  month 
afterwards. 

In  Prideauz  V.  Mineral  Point,  4S  Wia  518, 28  Am. 
Bep.  568,  Sorensen  v.  Dnndas,  42  Wis.  642,  was  fol- 
lowed. In  this  case  what  was  said  by  the  driver 
of  the  carriage  which  had  been  overturned  and 
thereby  injured  the  plaintiff,  immediately  on  his 
return  to  the  stable  after  the  accident,  was  rejected 
by  the  court  as  inadmissible  as  part  of  the  res  oestcs. 

In  Gray  v.  McLaughlin,  28 Iowa,  279,  the  declara- 
tions of  one  injured  by  a  vicious  ram  to  one  who 
visited  her  a  short  time  after  her  injury,  as  to  the 
eause  of  her  injury,  were  held  to  have  been  prop- 
10  L.  R.  A. 


erly  excluded.  The  record  did  not  dlscloee  the 
length  of  time. 

In  an  action  to  recover  damages  for  injury  to 
plaintifl^s  wagon,  evidonce  of  a  conversation  be- 
tween plaintiff  and  one  of  defendant's  drivers,  re- 
lating to  what  took  place  a  considerable  time  after 
the  accident,  and  also  as  to  what  would  have  hap- 
pened had  the  latter  been  the  driver,  instead  of  the 
one  who  was  actually  driving,— is  no  part  of  the 
res  aestoB.  McOabe  v.  Dry  Dock,  B.  B.  ft  B.  B.  Go. 
28N.Y.B.B.879. 

In  Simon  v.  Manning,  99  N.  C.  827,  an  officer  after 
making  a  levy  under  an  execution  walked  two 
blocks  and  a  half  and  met  a  person  to  whom  he 
made  statements  as  to  what  defendant  in  execu- 
tion had  said  to  him.  These  statements  were  held 
Inadmissible. 

In  Brown  v.  Lusk,  4  Yerg.  210,  the  holder  of  a 
check  went  into  a  bank,  and  when  he  came  out 
said  he  had  demanded  payment.  This  was  held  in- 
admissible to  prove  a  demand. 

Testimony  as  to  declarations  by  the  president  of 
a  bank,  several  days  after  the  bank  had  discounted 
a  draft,  is  not  admissible  on  a  question  of  good 
faith  in  the  transaction  because  not  a  part  of  the 
res  gcstcB,  Goets  v.  Bank  of  Kansas  City,  119  U.  S. 
651,  ao  L.  ed.  615. 

In  Rutland  v.  Hathom,  86  Ga.  880,  the  question 
in  issue  was  the  execution  of  a  promissory  note. 
Evidenoe  was  offered  to  show  that  on  the  day  of 
the  loan  of  the  money  plaintiff  said  to  the  the  wit- 
ness, *^here  goes  Hathorn  to  whom  I  have  Just 
loaned  $60."  This  statement  from  all  that  ap- 
peared might  have  been  made  several  hours  after 
the  transaction.  It  was  held  to  be  no  part  of  the 
rtsgestos. 

In  Osbom  v.  Bobbins,  87  Barb.  482,  it  was  held 
that  the  declarations  of  the  payee  of  a  note  made 
after  the  transaction  was  dosed,  and  after  -the 
parties  had  left  the  office  where  the  business  had 
been  transacted,  were  inadmissible  against  the 
plaintiff,  who  subsequently  became  the  holder  of 
the  note.  The  conversation  was  a  narrative  of  a 
past  occurrence.  Whether  the  business  had  been 
terminated  fifteen  minutes  or  as  many  months  was 
Immatenal. 

In  Small  v.  Gllman,  48  Me.  606,  an  action  of  as- 
sumpsit, a  letter  written  to  the  plaintiff  by  his 
agent  (immediately  after  having  concluded  a  bar^ 
gain)  relative  to  the  terms  of  that  bargain  wa» 
held  inadmissible. 


"752 


I2YDIANA  SurBSMX  COUBT. 


Hat, 


WAB,  indeed^  a  combination  of  an  opinion 
and  a  narrative  of  the  tbinffs  that  had  passed, 
for  It  was  a  statement  of  the  engineer's  opin- 
ion that  if,  on  the  night  before,  something 
had  been  done  which  ne  had  then  directed 
the  collision  could  not  have  taken  place.  It 
is  too  well  settled  to  excuse  the  reference  to 
authorities  that  neither  narratives  of  past 
occurrences  nor  matter  of  opinion  can  be 
placed  before  a  jury  by  proving  the  declara- 
tions of  an  agent  or  servant. 

For  the  error  in  overruling  the  motion  to 
strike  out  the  objectionable  testimony  the 
Judgment  must  be  reversed,  and  although 
many  other  questions  are  discussed  by  coun- 
sel, we  do  not  deem  it  necessary  to  consider 
or  decide  them,  as  they  may  not  arise  on  an- 
other trial.  • 

Judgment  rewradd. 


A  |)etition  for  rehearing  wa<i  subsequently 
filed  in  response  to  which  Olds,  «/.,  deuT* 
ered  the  following  opinion : 

Counsel  for  appellee  have  filed  a  petition 
for  rehearing  in  this  cause,  and  by  a  learned 
and  able  argument  insist  that  a  reheaiug 
should  be  granted.  The  cause  had  due  con- 
sideration and  the  questions  involved  were 
fully  considered  in  the  original  opinion,  and 
we  deem  it  necessary  to  consider  but  one 
question  only  presented  by  the  petition  for 
rehearing.  It  is  contended  by  counsel  for 
appellee  that  the  question  decided  adversely 
to  the  appellee,  and  for  which  the  Judgment 
was  reversed,  was  not  properly  presented  to 
this  court  for  decision ;  that  the  competency 
of  that  portion  of  the  testimony  of  the  plain- 
tiff as  a  witness,  stating  that  the  engineer, 
Brumlcy,  told  him  that,  ''if  that  num  last 


Bookwell  V.  OSaylor,  41  Oonn.  6S,  was  an  action 
In  fUBumpsit  to  recover  a  balanoe  due  on  certain 
money  tranaaotiona.  The  defendant  in  support  of 
his  claim  offered  to  prove  by  a  wltneaa  his  declara- 
tions coDceminff  the  nature  of  the  baainess  whlcb 
he  had  transacted  with  B^  a  few  minutea  after  R. 
had  left  him.  This  was  held  not  a  part  of  the  res 
ifestce. 

In  Wilson  y.  Sherlock,  86  Me.  S8S,  an  action  of  as- 
flumpeit,  an  aooount  made  out  by  OBaey,  prof  eesinff 
to  act  as  agent  of  the  defendant,  to  charge  the  de- 
fendant with  half  of  the  account,  waslnadmiasibie 
to  affect  the  rights  of  the  plaintiffs,  when  the  sale 
and  delivery  of  the  goods  had  been  completed  two 
daj's  before  the  making  of  the  account,  and  the 
plaintiffs  were  not  connected  with  the  accounts 
between  Casey  and  the  defendants. 

Declarations  of  an  alleged  purchaser  of  a  ma- 
chine several  days  after  the  arrangement  by  which 
it  was  placed  on  his  premises,  as  to  the  nature  of 
fluch  arrangement  areinadmisaible  in  his  favor  in 
an  action  for  its  prloe  as  part  of  the  res  oestcs  either 
of  such  arrangement  or  of  bis  possession,  where 
tbey  are  to  the  effect  that  be  had  no  possession. 
Hoover  v.  Gary  (Iowa)  Oct.  20, 18H2. 

In  an  action  to  recover  for  the  value  of  goods 
sold  on  the  order  of  one  who  was  indebted  to  the 
defendants,  declarations  of  one  of  the  plaintiffs  to 
the  drawer  of. the  order,  made  several  weeks  after 
the  sale,  were  no  part  of  the  res  gestae  Whitney  v. 
Durkin.48Cal.4<e. 

Declarations  of  a  grantor  in  a  deed  absolute  on 
Its  face,  many  years  after  the  conveyance  not 
made  in  the  presence  or  with  the  knowledge  of  the 
grantee,  that  the  deed  was  Intended  for  a  mort- 
gage, are  inadmissible  as  res  destcs.  Wallace  v. 
Berry,  88  Tex.  Wi. 

In  Smith  V.  Webb,  1  Barb.  280,  to  sustain  the  de- 
fense of  usury  in  an  action  to  foreclose  a  mort- 
gage, evidence  was  offered  to  show  that  after  the 
loan  was  concluded  and  on  the  evening  of  the  same 
day,  the  borrower  related  to  the  witness  the  par- 
ticulars of  the  transaction.  **They  were  not,**  said 
the  court,  ''declarations  accompanying  the  act  in 
question,  nor  statements  constituting  part  of  the 
negotiation.  They  were  no  part  of  the  transaction 
Itself,  nor  do  they  characterize  or  explain  it. 

In  Stewart  v.  Redditt,  8  Md.  07,  the  declarations 
of  a  party  made  at  the  house  of  the  witness  at  a 
time  after  she  bad  been  said  to  have  executed  a 
writing  giving  away  her  negroes,  to  the  effect  that 
she  had  not  done  so,  were  no  part  of  the  res  gestCB, 

The  declarations  of  one  to  whom  a  gift  of  a  negro 
had  been  made,  while  she  was  taking  the  boy  to 
her  own  home,  were  not  admissible  to  explain  the 
«hamcter  of  the  gift.  Raiford  v.  French,  11  Rich. 
L.867. 
39  L.  R.  A. 


In  an  action  of  ejectment  declarations  made  by 
the  deputy  sheriff  who  made  the  sale,  and  which 
from  all  that  appeared  might  have  been  made  at 
any  time  between  the  time  of  the  sale  and  the  de- 
clarant^s  death,  were  inadmissible  to  affect  the  sale. 
KUes  V.  Knoti;  U  GUI  ft  J.  442. 

On  a  question  as  to  the  warranty  of  a  cow,  a  con- 
versation between  the  purchaser  and  his  wife  as  to 
the  kind  of  a  cow  they  wanted,  had  before  he  left 
her  holding  the  horse  while  he  went  into  a  house  to 
see  the  other  party,  is  not  admissible  as  part  ol  the 
res  geaiaa,   Bronson  v.  Leaoh,  74  Mich.  718. 

Statements  made  by  a  pairty  the  day  after  ho 
wrongfully  took  possession  of  personalty  belong* 
ing  to  another  are  not  part  of  ^e  res  testes.  Gard- 
ner V.  Mines,  47  Minn.  206. 

Instructions  given  to  a  foreman  by  the  seller  of 
lumber,  after  the  order  therefor  was  entered  and 
the  person  ordering  bad  gone  away,  are  inadmis- 
sible as  part  of  the  ru  guta  of  the  purchase.  Tol- 
bert  V.  Burke,  89  Mich.  182. 

The  repair  of  a  railroad  track  after  an  accident 
cannot  be  admitted  as  a  part  of  the  res  gesita^  so  as 
to  allow  proof  thereof  in  determining  the  cause  of 
the  accident  Kuhns  v.  Wisconsin,  I.  ft  N.  R.  Co. 
76  Iowa,  67. 

Testimony  of  a  fellow  workman  of  one  injured 
by  alleged  negligence  of  his  master,  as  to  a  declara- 
tion of  the  master's  foreman,  after  the  accident, 
concerning  the  condition  of  the  appliances  used  by 
the  injured  employ^  is  inadmissible.  Whalen  v. 
Standard  Gaslight  Co.  82  N.  Y.  8.  R.  48. 

In  Dodge  v.  Cbtlds,  88  Kan.  526,  D.  had  sold  a 
pump  to  0.  and  had  sent  an  agent  to  set  the  pump. 
While  engaged  in  this  the  pump  fell  into,  and  de- 
stroyed, the  welL  The  purchaser  offered  to  prove, 
by  the  declarations  of  the  agent  made  two  hours 
after  the  accident,  that  the  accident  was  the  result 
of  the  agenrs  negligence.  But  these  declarations 
having  no  necessary  connection  with  the  accident 
were  held  inadmissible. 

In  an  action  for  money  paid  as  premium  in  ef- 
fecting an  insurance  for  the  defendant,  W.,  as  the 
defendant's  agent,  requested  an  insurance  and 
gave  his  own  note  to  the  plaintiff  and  failed.  The 
plaintiff  offered  to  prove  the  subsequent  declara- 
tions of  W.  that  the  defendant  would  pay  the  debt. 
This  was  held  inadmissible  because  W.  was  agent 
to  effect  the  policy,  not  to  bind  the  defendant. 
Millick  V.  Peterson,  2  Wash.  C  C.  81. 

Where  the  question  was  as  to  the  acquisition  of 
a  domicil  by  a  pauper,  it  was  held  that  his  state- 
ments as  to  his  intention  at  the  time  of  removal 
from  a  town,  made  after  bis  return,  could  not  be 
admitted.    Salem  v.  Lynn,  18  Met  644.     A.  P.  W. 
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night  had  fixed  tue  CTlinder  cock  as  I  told 
him,  you  would  not  nave  been  hurt,"  waa 
only  raised  by  a  motion  to  strike  out ;  that 
aadii  statement  was  made  in  answer  to  a  com- 
X>etent  question,  which  elicited  other  compe- 
tent testimony  in  connection  with  such  in- 
competent testimony.  After  the  answer  was 
ffiven  by  the  witness  to  the  question,  counsel 
for  appellant  made  a  motion  to  strike  out  the 
incompetent  part  of  the  answer,  stating  his 
reasons,  and  the  court  ovennled  the  motion, 
and  the  appellant  excepted.  The  reason  for 
new  trial  relating  to  this  evidence  alleges 
^that  the  court  erred  in  permitting  the  plain- 
tiff, while  testifying  as  a  witness  in  his  own 
behalf,  to  testify  to  the  following,  to  wit: 
That  after  the  accident  resulting  in  the  in- 
juries complained  of,  and  after  plaintiff  had 
received  said  injuries,  he  (plaintiff)  asked 
the  engineer,  Brumle^r,  how  this  happened, 
[referriDg  to  the  accident,]  and  that  said 
Brumley  told  the  plaintiff,  In  answer  to  said 
inquiry,  that  he,  Brumlev,  could  not  throw 
the  reverse  lever  forward,  and  that  'if  that 
fellow  had  fixed  the  cylinder  cock  as  I  told 
him  to,  this  thing  would  not  have  hap- 
pened. '  "  And  there  was  no  reason  assigned 
for  new  trial  based  on  the  error  of  the  court 
in  overruling;  the  motion  to  strike  out.  It 
appears  by  the  record  that  a  proper  motion 
was  made  to  strike  out  this  latter  statement 
of  the  witness,  which  was  in  the  original 
opinion  held  to  be  erroneous,  and  an  excep- 
tion to  the  ruling  was  reserved.  It  would 
ceem  that  as  a  matter  of  fact  the  trial  court's 
Attention  was  called  directly  to  the  question 
which  was  passed  upon,  and  decided  by  this 
oourt.  A  motion  for  new  trial  was  made, 
in  which  one  of  the  reasons  assigned  was  er- 
for  in  admitting  this  statement,  toother  with 
the  statement  Uiat  the  engineer  said  he  could 
not  throw  the  reverse  lever  forward.  On  ap- 
peal in  this  court  the  question  as  to  whether 
or  not  these  particular  statements  were  both 
or  either  of  them  competent  was  discussed  by 
counsel,  and  the  Question  as  to  whether  the 
latter  statement  oi  the  witness  was  competent 
or  not  was  treated  as  being  properly  presented 
by  the  record.  It  would  seem  quite  evident 
from  the  fact  that  a  separate  motion  to  strike 
out  the  particular  part  of  the  statement  of  the 
witness  which  was  held  by  this  court  to  be 
incompetent,  and  from  the  motion  for  new 
trial  and  the  discussion  in  this  court  by  briefs 
«nd  orally,  that  the  question  was  treated  as 
in  the  record,  and  the  trial  court  passed  upon 
the  question  reviewed  by  this  court  in  pass- 
ing upon  the  motion  for  new  trial ;  and,  if 
the  question  is  not  properly  before  this  court, 
it  is  on  account  of  a  technical  defect  in  the 
form  of  the  motion  for  new  trial.  It  is  not 
the  practice,  and  it  is  not  incumbent  on  a 
party  in  a  motion  for  new  trial,  to  set  out  in 
•detail  a  v&rbatim  copy  of  the  evidence  ad- 
mitted over  objection  or  offered  and  refused, 
or  a  f>erbatim  statement  of  the  objections  made 
to  its  introduction.  It  is  sufficient  if  the  ev- 
idence be  referred  to  with  such  certainty  as 
to  call  the  attention  of  the  court  to  it,  and 
to  the  ruling  in  relation  thereto,  so  that  the 
judge  could  not  mistake  the  matter  and  the 
ruling  alluded  to  and  complained  of  by  the 
party  filing  the  motion.     Clark  t.  Bot^,  '^'^ 


Ind.  656;  Ball  v.  Baffe,  41  Ind.  222;  Meyer 
V.  BoMfing,  44  Ind.  241. 

The  motion  for  new  trial  bases  the  error  in 
permitting  the  plaintiff,  while  testifying  at 
a  witness,  to  testify  to  the  statements.  This 
is  in  a  certain  sense  true.  The  error  was  in 
permitting  the  witness  to  testify  to  the  erro- 
neous statement,  but  being  coupled,  as  it 
was,  in  an  answer  to  a  proper  question,  with 
a  statement  that  was  competent,  the  proper 
wi^  to  save  the  error  in  allowing  it  to  go  to 
the  jury  was  by  a  motion  to  strike  out  the 
objectionable  statement.  The  motion  for  new 
trial  does  not  point  out  the  particular  errone- 
ous ruling  as  clearly  as  it  might,  and  pos- 
sibly not  as  clearly  as  it  should,  but  it  is 
not  necessary  to  decide  as  to  the  technical 
sufficiency  of  the  motion,  for  under  the  rules 
of  this  court  the  question  was  properly  de- 
cided. Rule  26  of  this  court  provides,  among 
other  things,  that  **  if  a  statement  of  fact  is 
made  by  counsel,  and  not  questioned  or  ex- 

Slainedf  by  opposing  counsel,  it  will  be 
eemed  by  the  court  to  be  accurate. "  Counsel 
for  the  appellant,  in  his  original  brief  in  this 
case,  after  discussing  the  admissibility  of  all 
the  statements  of  tlie  witness  in  answer  to  the 
question,  continued  by  making  the  following 
statement  in  relation  to  this  particular  ques- 
tion :  "  We  submit  there  was  error  in  refus- 
ing to  strike  out  the  last  sentence  of  Stein's 
evidence  of  Brumley*s  statement.  It  was 
specifically  referred  to  in  the  motion  for  a 
new  trial,  and  is  shown  on  page  76,  lines  0 
to  11.  He  said:  'If  that  man  last  night 
would  have  fixed  that  cylinder  cock  as  I  told 
him,  you  would  not  have  been  hurt. '  This 
statement  was  not  questioned  or  explained 
by  counsel  for  the  appellee,  but,  on  the  con- 
trary, counsel  for  appellee  said  in  his  brief : 
'It  lollows,  it  seems  to  us,  from  the*  weight 
of  authority  and  upon  principle,  that  the 
court  below  was  right  in  admitting  Brum- 
ley's  statement  as  evidence,  without  invok- 
ing its  discretionary  power  over  the  matter. ' 
And  the  whole  of  Brumley 's  statement,  in- 
cluding the  last  sentence,  'If  that  man  last 
night  would  have  fixed  that  cylinder  cock  as 
I  told  him,  you  would  never  have  been  hurt, ' 
was  competent  evidence.  Two  objections 
were  made  to  this  sentence :  (1)  That  it  was 
uttered  in  the  absence  of  any  agent  of  the 
defendant,  'and  the  testimony  thereof  is  hear- 
say. '  (2)  Not  a  part  of  the  rei  guta,  because 
made  wholly  after  the  accident  and  injury 
complained  of.  We  have  shown  that  it  was 
part  of  the  tsb  geita,  and  therefore  that  it  was 
uttered  in  the  absence  of  defendant's  agent 
is  a  worthless  objection.  We  need  say  noth- 
ing more  on  the  question  of  rei  gestcB,  Was 
it  hearsay  ?"~and  proceeded  to  discuss  the 
question.  After  a  question  has  been  treated 
in  this  manner  by  counsel,  and  considered  and 
decided  by  tiic  court,  we  cannot  permit  par- 
ties to  come  into  court  on  a  petition  for  re- 
hearing, and  successfully  urge  as  a  ground 
for  the  granting  of  a  rehearing  that  the  rea- 
son assigned  in  Uie  motion  for  new  trial  is 
too  informal,  and  fails  to  point  out  with  suffi- 
cient certainty  the  particular  ruling  which 
was  erroneous.  Such  a  practice  would  lead 
to  endless  confusion  and  uncertainty,  and  we 
can  see  no  reason  why  there  should  be  a  de» 
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?arture  from  the  general  rule  in  this  case, 
'here  is  nothing  in  the  record  or  brief  of 
counsel  for  appellant  to  excuse  counsel  for 
appellees  from  an  examination  of  the  record, 
and  contTOvertinfiT  the  fact  as  to  whether  the 
question  decided  was  properly  presented. 
The  rule,  even  in  cases  where  new  trials  are 
granted,  is  that  it  is  too  late,  after  a  new 
trial  has  been  granted,  to  object  that  the 


motion  was  not  reasonably  made.  Klater  t. 
EUiott,  128  Ind.  176,  177.  Parties  must  be- 
dilieent,  and  make  their  objection  at  a  rea* 
sonable  time;  and  after  they  have  joined  ift 
a  discussion,  and  obtained  a  decision,  tJiey 
cannot  be  heard  to  say  that  the  question  wa» 
notproperl^  raised. 
The  petition  for  rehearing  if  overruled. 
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John  W.  COTTRELL  and  Wife,  Appte., 
Charles  T.  WATEINS  et  oL 


.Va.. 


!•  tmjmn  of  less  tlubn  two  and  one-half 
jenaw  after  a  sale  under  a  deed  of  trasc  pro- 
cured  through  the  fraudulent  representatioos  of 
onerepreflentinff  himself  as  entitled  to  benefit  by 
Its  provJalonB  wOl  not  bar  a  suit  to  set  it  aside, 
which  IB  not  barred  by  the  Statute  of  Limitations. 

%.  nie  pnrehafler  of  an  aoeommodation 
note  siter  Ite  maturity  yete  no  better 
or  g^reater  rin^ht  to  enforce  it  airainsc  the 
maker  or  indoTser  than  if  it  were  ordinary  nego- 
tiable business  paper  given  for  value. 

8*  An  aceommodatlon  note  paid  at  Ite 
maturity  by  the  real  debtor,  although  be 
Is  not  a  party  to  It,  cannot  be  thereafter  trans- 
ferred by  blm  so  as  to  give  it  validity  against  the 
accommodation  makers  and  Indorsers. 

4.  A  decree  enetalnlngr  *  demurrer  to  a 
eomplaint  on  the  ground  of  laches, 
whereby  the  plaintiff  is  completely  taken  by  sur- 
prise, should  be  set  aside  on  his  motion,  when, 
during  the  same  term  of  court  he  asks  leave  to 
file  an  amended  bill  which  fully  explains  any 
charge  of  laches. 

^  (March  80|  1888.) 

APPEAL  by  plaintiffs  from  a  decree  of  the 
Circuit  Court  for  Henrico  County  in  favor 
of  defendants  in  a  suit  to  set  asidp  a  sale 
and  conveyance  by  trustees  under  a  deed  of 
trust  executed  by  plaintiffs,  and  to  compel  a 
release  of  such  trust  deed.    Eever^fid, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  H.  Webb  Peploe,  for  appellants: 

In  the  case  at  bar  the  notes  were  paid  at  ma- 
turity»  and  such  payment  was  made  by  a 
stranger  to  the  notes. 

A  stranger  has  no  right  to  pay  or  discharge 
the  contract  of  another,  and  cannot  pay  a  bill 
or  note  so  as  to  acquire  the  right  of  a  holder. 

Dan.  Neg.  lost.  ed.  1876.  g  1228. 

If  the  accommodation  bill  or  note  had  been 

Eaid  at  maturity,  a  defense  would  be  estab- 
shed  which  goes  to  the  merits  of  the  case. 
Dan.  Nee.  Inst.  e<!.  1876,  §  726. 
If  paid  at  maturity  to  the  holder,  the  instru- 
ment is  not  only  extinguished,  but  should  the 
holder  fail  to  deliver  it  up  and  transfer  it  to 


another,  such  transferee  would  receive  it,  with- 
notice  on  its  face  that  it  was  overdue,  and 
could  acquure  no  better  right  or  title  than  hit. 
transferrer. 

See  Burbridge  y.  Mannen,  8  Campb.  198;. 
Smith,  Mercantile  Law  (1848),  222. 

Payment  of  a  note  at  bank  is  either  a  sale  or 
discharge  thereof.  A  sale  it  cannot  be  with* 
out  the  Dank's  consent,  and  where  the  note  is- 
paid  by  a  stranger,  bound  for  its  payment  at 
maturfty,  the  note  ts  thereby  actually  dis- 
charged, and  cannot  be  reissued  by  him  so  a» 
to  bind  the  parties  thereto,  or  keep  alive  a  trust 
deed  executed  to  secure  it,  except  with  the 
knowledge  or  consent  of  those  parties. 

(Xtieens  Bank  v.  Lay,  80  Va.  486. 

If  it  be  held  that  complainants  were  reallT 
guilty  of  laches  in  not  enloining  the  sale,  and 
that  consequently  the  bill  was  properly  dia- 
missed,  surely  it  was  competent  ror  complain- 
ants to  explain  awav  the  apparent  laches  a» 
they  did  in  the  second  amended  bill  which  they 
tendered,  and  which  the  Judge  refused  to  allow 
them  to  ^le. 

Thompson  v.  Marshall,  86  Ala.  604;  12  Am. 
&  Eng.  Encyclop.  Law,  p.  661. 

More  than  ever  is  this  so,  when  the  apparent 
laches  are  explained  to  have  arisen  in  the  effort 
on  the  part  of  complainants  to  obtain  a  com- 
promise without  litigation,  as  is  distinctly  al- 
leged to  be  the  case  in  the  amended  bill  which 
was  tendered. 

Hoffhton  y.  Hoghion,  16  Beav.  278,  814; 
Proskauer  v.  People's  8av.  Bank,  77  Ala.  267. 

Inasmuch  as  the  period  prescribed  by  the 
Statute  of  Limitations  had  not  elapsed  before 
the  bill  herein  was  filed,  no  presumption  of 
laches  could  arise  to  complainants'  prejudice. 

FosUr  V.  Rison,  17  Qratt  836;  Coles  v.  Bal- 
lard, 78  Va.  149;  Bow  v.  Bentley,  29  Gratt. 
769;  12  Am.  &  Eng.  Encyclop.  Law,  p.  644; 
Hunter  v.  Spotsteood,  1  Wash.  (Va.)  181;  JV«- 
son  V.  Carrington,  4  Munf.  832,  6  Am.  Dea 
619;  Massie  v.  Heiskell,  8  Va.  805. 

Either  this  case  is  governed  by  the  period 
prescribed  by  the  statute,  and  cannot,  there- 
fore, be  barred  b^  laches  until  that  period  haa 
expired,  or,  if  it  is  not  one  to  be  measured  by 
the  statute,  any  allegation  explaining  away 
laches  (if  such  are  held  to  be  apparent)  must 
be  heard. 

Massie  v.  UeiskeU,  supra. 

Messrs,  Pa^  A  Carter  for  appellees. 


NoiB.— The  above  case  oontalns  an  extensive 
and  ezoeedlnfirly  valuable  review  of  the  doctrine 
which  it  emphatically  repudiates  that  an  accom- 
modatlou  maker  may  be  denied  the  same  protec- 
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tion  that  is  accorded  to  makers  of  business  paper 
afirainst  claims  of  parties  who  acquire  the  paper 
after  maturity.  This  case  ouffbt  to  and  probablF 
will  settle  the  law  on  the  subjeot 
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Bleliardsoii*  J.,  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  from  two  decrees  of  the 
circuit  court  of  Henrico  oounty  rendered  on 
the  Ist  and  18th  days  of  December,  1891, 
respectively,  in  the  chancery  cause  therein 
then  pending  wherein  John  W.  Oottrell  and 
Harriet  Ann.  his  wife,  were  complainants, 
and  Charles  T.  Watkins,  and  John  S.  Wise 
and  T.  M.  Logan,  trustees,  were  defendants. 

The  case  made  by  the  bill  is  as  follows : 
In  the  year  1878,  and  for  some  time  prior 
thereto,  one  Joseph  F.  Oottrell,  a  brother 
of  the  plaintiff  John  W.  Oottrell,  was  en- 
gaged in  the  business  of  a  wholesale  and  re- 
tail coal  merchant  in  the  city  of  Richmond, 
and  in  the  latter  part  of  that  year  failed  in 
busipess,  and  at  the  time  of  such  failure  was 
indebted  to  the  Olover  Hill  Railroad  Com- 
pany in  the  sum  of  about  $1,262.02 ;  and,  in 
order  to  assist  and  enable  said  Joseph  F.  Oot- 
trell to  pay  off  and  discharge  his  said  indebt- 
edness his  brother,  the  said  John  W.  Oottrell, 
on  the  7th  day  of  April,  1874,  purely  for  ac- 
commodation, and  without  any  consideration 
whatever,  executed  three  several  negotiable 
notes, --one  for  $412.88,  one  for  $420,  and 
one  for  $428.85,— each  dated  on  the  said  7th 
day  of  April,  1874,  and  made  payable  to  the 
order  of  Benjamin  Oottrell,  another  brother, 
at  6,  10.  and  14  months,  respectively,  from 
date,  which  notes  were  indorsed  by  the  said 
Benjamin  Oottrell,  and  passed  to  and  ac- 
cepted by  said  Clover  Hill  Railroad  Company 
in  full  payment  of  said  indebtedness  of  said 
Joseph  ¥.  Oottrell  to  said  company ;  and  on 
the  same  day  (April  7,  1874)  the  said  John 
W.  Oottrell  and  wife  conveyed  to  John  S. 
Wise  and  T.  M.  Loffan,  trustees,  a  certain 
tract  or  parcel  of  landf  situate  in  the  county  of 
Henrico,  containing  42^  acres,  more  or  less, 
in  trust  to  secure  to  said  Olover  Hill  Railroad 
Company  the  payment  of  said  three  notes, 
which  said  deed  was  duly  placed  on  record 
in  the  clerk's  office  of  Henrico  county.  That 
said  Joseph  F.  Oottrell,  though  the  original 
and  rijal  debtor  to  said  railroad  company  in 
the  sum  represented  by  the  notes  executed 
and  secured  as  aforesaid,  was  .not  a  partjr  to 
said  notes ;  but,  the  real  indebtedness  being 
his,  as  said  notes  respectively  became  due, 
they  were  paid  off  by  him,  and  the  indebted- 
ness evidenced  thereby  was  extinguished,  and 
said  notes  were  surrendered  to  him.  But  in- 
stead of  destroying,  canceling,  or  delivering 
said  notes  up  to  his  brother,' John  W.  Oot- 
trell, the  accommodation  maker  thereof,  he 
retained  the  same  in  his  possession  until  some 
time  in  the  year  1884  or  1885,  when  he  passed 
them  to  the  defendant  Charles  T.  Watkins 
in  the  course  of  business  transactions  with 
him,  but  whether  or  not  for  any  consideration 
is  not  known.  However,  it  is  alleged  in  the 
bill  that  said  notes  remained  in  the  posses- 
sion of  said  Watkins  until  after  the  death  of 
said  Joseph  F.  Oottrell,  when  about  the 
month  of  February,  1889,  he  (Watkins)  rep- 
resented to  said  John  8.  Wise  and  T.  M. 
Logan,  trustees,  as  aforesaid,  that  he,  the  said 
Charles  T.  Watkins,  was  the  lawful  holder 
and  owner  of  said  three  notes  secured  by  said 
trust  deed ;  that  they  remained  unpaia,  and 
required  said  trustees  to  execute  said  trust 
19L.R.A. 


by  a  sale  of  the  land  thereby  conveyed,  In 
accordance  with  the  lerms  thereof ;  whereupon 
the  land  was  advertised  and  sold  by  said 
trustees,  and  said  Charles  T.  Watkins  became 
the  purchaser  thereof  at  the  price  of  $800 
cash,  that  being  the  highest  bid  made  at  the 
sale.  And  afterwards,  to  wit,  on  the  2dth 
day  of  March,  1889,  by  deed  of  that  date,  said 
trustees  conveyed  said  land  to  said  Charles 
T.  Watkins,  the  alleged  purchaser  at  said 
trustees'  sale.  In  June.  1891,  the  complain- 
ant John  W.  Oottrell  filed  his  bill  (his  wife 
unnecessarily  joining  with  him)  against  said 
Charles  T.  Watkins  and  said  Wise  and  Lo- 
gan, trustees,  as  aforesaid,  in  which,  after 
setting  forth  substantially  the  circumstances 
above  narrated,  he  charges  that  said  Charles 
T.  Watkins,  in  representing  to  said  trustees. 
Wise  and  Logan,  that  he  was  the  lawful 
holder  of  said  three  notes,  that  they  remained 
unpaid,  and  in  requiring  and  thus  inducing 
them  to  sell  and  convey  ue  land  in  said  tnist 
deed  mentioned  after  the  purposes  for  which 
said  deed  was  executed  had  been  accom- 
plished, perpetrated  a  gross  fraud  upon  him^ 
the  said  John  W.  Oottrell,  and  that  the  said 
conveyance  from  said  Wise  and  Logan,  trus- 
tees, to  said  Charles  T.  Watkins,.  is  fraudu- 
lent, and  should  be  set  aside.  And  the  prayer 
of  the  bill  is  that  said  Charles  T.  Watkins 
be  made  a  party  defendant  to  the  bill,  and 
required  to  show  cause  why  the  said  deed  of 
conveyance  from  said  trustees  to  him  should 
not  be  set  aside  as  fraudulent ;  that  the  com- 
plainant be  allowed  to  prove  the  several 
averments  and  allegations  in  his  bill  con- 
tained ;  that  said  deed  from  said  trustees  to 
said  Charles  T.  Watkins  be  annulled  and  set 
aside  as  fraudulent ;  that  said  trustees.  Wise 
and  Logan,  be  required  to  release  unto  com- 
plainant, by  a  good  and  sufficient  deed,  the 
said  land  conveyed  to  them  in  trust  by  said 
deed  of  April  7,  1874,  and  for  general  relief. 
At  the  August  rules,  1891,  the  complain- 
ant filed  an  amended  bill,  in  which  he  re- 
peats all  the  allegations  and  charges  con- 
tained in  his  original  bill,  and  makes  more 
specific  the  charge  of  fraud  against  the  de- 
fendant Charles  T.  Watkins  in  procuring  the 
sale  and  conveyance  of  the  land  conveyed  by 
the  trust  deed.  He  says :  "  And  your  orator 
further  shows  unto  your  honor  that  the  said 
Charles  T.  Watkins,  after  the  death  of  the 
said  Joseph  F.  Oottrell,  to  wit,  in  or  about 
the  month  of  February  in  the  year  1889,  hav- 
ing in  his  possession  the  said  notes,  did  rep- 
resent unto  the  said  John  S.  Wise  and  T. 
M.  Logan,  trustees,  as  aforesaid,  that  he,  the 
said  Charles  T.  Watkins,  was  the  lawful 
owner  of  said  notes ;  that  said  notes  were 
unpaid,  and  that,  the  same  being  in  default, 
ana  that  by  virtue  of  the  terms  and  condi- 
tions of  the  said  trust  deed  he,  the  said 
Charles  T.  Watkins,  did,  with  intent  to  de- 
fraud  your  orators,  and  to  blind  and  deceive 
the  said  trustees,  then  require  them,  the  said 
trustees,  to  make  sale  of  the  land  mentioned 
in  said  deed  of  trust  for  the  payment  of  said 
notes:  that  the  said  trustees,  acting  under 
this  advice,  and  by  virtue  of  the  power  con- 
ferred upon  them  in  said  trust  deed,  did  sell 
at  public  auction  the  said  land,  in  accord- 
ance with  the  terms  and  conditions  of  said 


766 


ViROiKUL  Slpubus  Coubt  of  Appbaia 


trast,  and  did  later,  to  wit.  on  the  2Bth  day 
of  March,  in  tlie  year  1880,  convey  the  said 
land  to  the  said  Charles  T.  Watkins  for  the 
consideration  of  the  sum  of  $800  in  cash,  he 
having  been  the  highest  bidder  at  the  said 
sale.  And  your  orators  further  show  unto 
your  honor  that  the  said  foreclosure  of  said 
trust  deed,  after  the  purposes  for  which  it 
had  been  executed  had  been  accomplished, 
was  a  fraud  upon  your  orators,  designedly 
committed,  that  the  requiring  said  trustees. 
Wise  and  Logan,  to  sell  the  said  land  was 
without  warrant  of  law,  and  a  great  injustice 
upon  your  orators,  and  in  violation  of  the 
intent  and  purpose  of  said  deed  of  trust, 
which  should  have  been  released,  ^  etc.  And 
to  the  amended  bill  the  complainant,  in  ad- 
dition to  the  said  Charles  T.  Watkins,  makes 
John  8.  Wise  and  T.  M.  Logan,  trustees,  as 
aforesaid,  parties  defendant,  and  calls  upon 
all  of  the  defendants  for  answer,  but  ex- 
pressly waives  answers  under  oath.  In  other 
respects  the  prayer  of  the  amended  bill  is 
substantially  the  same  as  that  of  the  origi- 
nal bill,  including  the  prayer  for  general 
relief. 

Process  was  duly  executed  upon  the  home 
defendants,.  Charles  T.  Watkins  and  T.  M. 
Logan,  one  of  said  trustees,  and  John  8. 
Wise,  the  other  trustee,  lieing  a  nonresident, 
an  order  of  publication  was  duly  executed 
as  to  him.  Neither  of  the  defendants  an- 
swered, and  the  bill  and  amended  bill  were 
taken  for  confessed  as  to  each  of  them,  and 
the  cause,  being  thus  matured,  was  set  for 
hearing,  and  on  the  Ist  day  of  December, 
1891,  when  the  cause  came  on  to  be  heard, 
the  defendants  still  failing  to  answer,  by 
leave  of  the  court  filed  their  demurrer  to  the 

Slaintiffs'  original  and  amended  bills,  which 
emurrer  is  as  follows:  **The  defendants 
say  that  the  bill  and  amended  bill  are  not  suf- 
ficient in  law, "  and  thereupon  the  case  was 
heard  upon  the  demurrer  alone,  when  the 
court  rendered  the  following  decree :  "This 
cause,  which  has  been  duly  matured  at  rules, 
came  on  this  day  to  be  heard  on  both  the  orig- 
inal and  amended  bills  of  the  plaintiffs, 
heretofore  filed  at  rules,  and  on  the  proof  of 
the  order  of  publication  had  as  to  the  non- 
resident defendant,  John  8.  Wise,  and  duly 
published,  and  on  the  demurrer  to  both  the 
original  and  amended  bills  of  the  plaintiffs 
filed  by  leave  of  the  court,  in  which  de- 
murrer the  plaintiffs  joined,  and  was  argued 
by  counsel,  on  consideration  whereof  the 
court  doth  sustain  the  said  demurrer  to  both 
the  original  and  amended  bills,  and  doth  ad- 
judge, order,  and  decree  that  the  said  orig- 
inal and  amended  bills  of  the  plaintiffs  be 
dismissed,  with  costs."  On  the  succeeding 
day  of  the  same  term,  to  wit,  on  the  2d  day 
of  December,  1891,  the  plaintiffs  applied  for 
and  obtained  an  order  of  suspension,  with 
the  view  of  taking  an  appeal  from  the  said 
decree ;  and  the  term  at  which  said  decree  was 
rendered  having  been  continued  by  adjourn- 
ment till  the  18th  of  December,  1891,  on  that 
day  the  plaintiffs,  by  counsel,  tendered  their 
second  amended  bill,  and  moved  the  court  to 
set  aside  said  decree  of  the  1st  of  December, 
1891,  dismissing  said  orij^inal  and  amended 
bills,  and  to  allow  them  to  file  said  second 
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amended  bill,  which  motion  tlie  court  re- 
fused,  but  by  its  order  of  refusal  made  said 
second  amended  bill  so  tendered  and  refused 
a  part  of  the  record  in  the  cause.  And  from 
said  decree  of  December  1,  1891,  sustaining 
said  demurrer,  and  dismissing  the  bill  of  the 
plaintiffs,  as  well  as  from  said  decree  or 
order  of  December  18,  1891,  refusing  leave 
to  file  said  second  amended  bill,  the  case  is 
here  on  appeal. 

The  first  and  main  question  in  the  case  is, 
Did  the  court  below  err  in  its  said  decree  of 
December  1,  1891,  sustaining  the  demurrer 
of  the  defendants  to  the  bill  of  theplaintiffs 
and  in  dismissing  the  said  bill?  Tnis  ques- 
tion can  receive  none  other  than  an  affirmative 
answer.  It  is  unquestionably  true  that  the 
plaintiff's  bill  is  inartificially  drawn,  but 
the  real  question  is  not  as  to  the  mere  form, 
but  as  to  the  substance,  of  the  case  presented 
by  the  original  and  amended  bills.  Throw- 
ing aside  all  mere  extraneous  matter,  the  case 
made  is  substantially  this :  Joseph  F.  Cot- 
trell  failed  in  business  in  the  year  1878,  and 
was  indebted  to  the  Clover  Hill  Railmad 
Company  in  the  sum  of  about  $1,262.02. 
That,  in  order  to  aid  and  assist  the  said 
Joseph  F.  Cottrell  in  paying  off  and  dis- 
charging said  debt,  and  for  his  accommoda- 
tion, and  without  any  consideration  what- 
ever, his  brother  John  W.  Cottrell,  the 
appellant  here,  made  his  three  negotiable 
notes,  amounting  in  the  aggregate  to  said 
Joseph  F.  Cottreirs  indebtedness  to  said  rail- 
road company.  That  said  notes  were  each 
dated  on  the  ftb  day  of  April,  1874,  and  were 
made  payable  to  &njamin  Cottrell.  another 
brother,  at  6,  10  and  14  months,  respectively, 
from  date.  8aid  notes  were  indorsed  by  said 
Benjamin  Cottrell,  and  passed  to  and  ac- 
cepted by  said  railroad  company  in  full  pay- 
ment of  the  indebtedness  aforesaid  of  Joseph 
F.  Cottrell  to  said,  company ;  and  that  by 
deed  of  even  date  with  said  notes  the  appel- 
lant John  W.  Cottrell  and  Harriet  Ann,  his 
wife,  conveyed  to  John  8.  Wise  and  T.  M. 
Logan,  trustees,  the  tract  of  land  in  the  bill 
and  proceedings  mentioned,  in  trust  to  secure 
to  said  railroad  company  the  payment  of  said 
three  notes,  which  said  trust  (feed  was  duly 
placed  on  record  in  the  clerk's  office  of 
Henrico  county.  That  said  Joseph  F.  Cot- 
trell, though  the  real  debtor  to  said  railroad 
company, was  not  a  party  to  said  notes ;  but, 
being  the  real  debtor,  he  paid  them  off  as  they 
respectltrely  became  due,  and  said  notes  were 
delivered  to  him,  when  it  became  his  duty 
to  cancel, destroy,  or  deliver  said  notes  to  the 
appellant.  John  W.  Cottrell,  the  accommoda- 
tion maker  thereof ;  but  instead  of  so  doing 
he  retained  them  in  his  possession  and  after- 
wards passed  them  to  the  appellee  Charles  T. 
Watkins  in  the  course  of  business  transactions 
with  him,  but  for  what  consideration,  if  any, 
does  not  appear.  That  said  notes  remained 
in  the  possession  of  the  appellee  Charles  T. 
Watkins  until  after  the  death  of  said  Joseph 
F.  Cottrell,  when,  some  ten  years  after  the 
maturity  and  payment  of  said  notes,  and 
after  the  purpose  for  which  the  said  trust 
deed  was  executed  had  been  accomplished, 
he,  said  Watkins,  did,  with  intent  to  blind 
and  deceive  said  trustees  and  to  defraud  the 
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•ppellant  Jobn  W.  Cottrell,  represented  to 
nid  tnistees  that  he.  the  said  appellee 
Charles  T.  Watkins,  was  the  lawful  owner 
«nd  holder  of  said  notes,  secured  as  aforesaid. 
That  the  same  remained  unpaid,  and  that  he, 
the  said  appellee  Charles  T.  Watkins,  was 
entitled  to  have  the  land  conveyed  in  said 
trust  deed  sold  in  accordance  with  the  terras 
•nd  stipulations  thereof;  and  that  he  thus 

{procured  the  sale  and  conveyance  of   said 
and,  and  thereby  perpetrated  a  gross  fraud 
upon  the  appellant  John  W.  Cottrell. 

Such  is  substantially  the  case  made  by  the 
bill.  Taking  as  true  the  allegations  of  the 
bill,  (and  upon  demurrer  they  must  be  so 
taken/)  it  would  be  difficult  to  conceive  of 
a  more  meritorious  case,  or  one  more  clearly 
commend ine  itself  to  the  favorable  considera- 
tion and  aid  of  a  court  of  conscience.  The 
decree  under  consideration  states  no  ground 
upon  which  the  court  below  sustained  the 
defendants'  demurrer  to  the  plaintiffs'  bill, 
hut  in  the  petition  for  appeal  it  is  stated  that 
the  chief  grounds  of  demurrer  relied  on  by 
the  defendants  in  the  court  below  were  these : 
(1)  That  the  notes  secured  by  the  deed  of 
trust,  being  accommodation  notes,  were  not 
subject  to  existing  equities:  (2)  that  the 
fraud  charged  upon  tlie  appellee  Watkins  is 
not  sufficiently  specific ;  (8)  that  as  Joseph 
F.  Cottrell,  the  original  debtor,  was  dead, 
his  personal  representative  should  have  been 
made  a  party  defendant  and  that  the  court, 
in  an  oral  opinion,  overruled  each  of  the 
grounds  of  demurrer  thus  relied  on  by  the 
counsel  for  the  defendant,  but  that  the  judge, 
of  his  own  motion,  suggested  laches,  and 
upon  that  ground  sustained  the  demurrer. 
This  statement,  though  not  strictly  part  of 
the  record,  is  substantially  admitted  to  be 
true  in  the  elaborate  note  of  argument  filed 
by  counsel  for  the  appellee  Watkins.  This 
was,  to  say  the  least,  a  singular  ground  upon 
which  to  sustain  the  demurrer  and  dismiss 
the  bill.  In  view  of  the  case  made  by  the 
original  bill  as  amended,  the  doctrine  of 
laches  and  lapse  of  time  could  have  no  ap- 
plication whatever.  The  object  of  the  bill 
was  to  set  aside  and  annul  the  sale  and  con- 
veyance of  the  land  mentioned  in  the  trust 
deed  upon  the  grounds  (1)  that  the  notes 
secured  by  said  deed,  and  to  pay  which  said 
■ale  was  made,  had  been  previously  paid  at 
maturity  by  Joseph  F.  Cottrell,  the  real 
debtor,  for  whose  accommodation  they  were 
made,  indorsed,  and  passed  to  said  railroad 
company  in  payment  of  the  debt  due  it  by 
said  Joseph  F.  Cottrell :  (2)  that,  having 
been  thus  paid  at  maturity,  and  the  debt 
evidenced  thereby  extinguished,  the  notes 
could  not  thereafter  be  reissued  or  passed  to 
the  appellee  Watkins,  or  to  any  other  person, 
80  as  to  bind  the  antecedent  parties,  or  either 
of  them,  namely,  John  W.  Cottrell,  the 
maker,  and  Benjamin  Cottrell,  the  payee  and 
indorser;  (8)  that  the  said  sale  and  con- 
veyance were  procured  bv  the  said  Watkins 
through  false  and  fraudulent  representations 
made  by  him  to  said  trustees,  to  the  effect 
that  he  was  the  lawful  owner  of  the  notes 
secured  by  the  said  deed  of  trust,  and  that 
tbe  same  were  unpaid.  The  land  in  question 
wa<«  sold  by  the  said  trustees  about  the  month 


of  February,  1880,  and  on  the  28th  of  March, 
1889,  was  by  said  trustees  conveyed  to  the 
purchaser,  the  appellee  Watkins,  and  this 
suit  was  brought  in  August,  1891,  less  than 
two  years  and  a  half  after  the  sale  and  con- 
veyance by  said  tiustees.  It  is  inconceiv- 
able, therefore,  upon  what  orinciple  it  could 
be  said  that  the  appellant  JTohn  w.  Cottrell 
had  been  guilty  of  such  laches  as  to  bar  his 
right  to  have  a  hearing  in  a  court  of  equity 
touching  the  alleged  ffross  fraud  perpetrated 
upon  him  by  said  Watkins,  and  speedy  relief 
upon  proof  of  the  case  made  by  tbe  bill. 

Inasmuch,  therefore,  as  the  plaintiffs'  right 
to  maintain  this  suit  was  not  barred  by  the 
Statute  of  Limitations,  **  it  follows  as  a  nec- 
essary consequence  that  laches  and  lapse  of 
time  constitute  no  such  bar. "  FMter  v.  Bfnon, 
17  Oratt.  885 ;  Ooles  v.  BaUard,  78  Va.  149 : 
Rume  V.  Bentley,  29  Oratt.  759.  But  it  is 
useless  to  multiply  authorities  in  support  of 
a  proposition  so  long  and  well  established 
as  this.  Moreover,  the  bill  in  the  present 
case  presents  a  case  of  rank  and  outrageous 
fraud.  The  well  established  doctrine  is  that 
cases  of  fraud,  trust,  and  mistake  are  not 
within  the  Statute  of  Limitations.  Hunter 
V.  SpottiDond,  1  Wash.  (Va.)  181 :  Massie  v. 
Heiskell,  80  Va.  805.  *'  The  defense  of  laches 
is  in  equitv  onlv  permitted  to  defeat  an  ac- 
knowledged right,  on  the  ground  of  it  af- 
fording evidence  that  the  right  has  been 
abandoned."  Nekon  v.  Carringtany  A  Munf. 
882-848,  6  Am.  Dec.  619 ;  MasgU  v.  HeMceU, 
supra.  In  the  present  case  the  plaintiff  be- 
low, the  appellant  here,  was  evidently  taken 
by  surprise,  as  he  well  might  have  been, 
when  the  court  sustained  the  demurrer  to  his 
bill  on  the  ground  of  laches,  and  hence  it 
was  that  at  a  subsequent  day  of  the  same 
term  he  tendered  his  second  amended  bill, 
in  which  he  fully  and  clearly  explained 
everything  savoring  of  any  laches  or  ac- 
quiescence, and  moved  the  court  to  set  aside 
the  decree  rendered  at  a  previous  d^  of  the 
same  term  and  to  allow  him  to  file  said 
amended  bill.  But  this  will  be  more  par- 
ticularly noticed  when  we  oometo-eonffider 
the  decree  of  December  18,  1891,  refusing 
leave  to  file  said  second  amended  bill. 

It  appears,  therefore,  that  in  considering 
the  demurrer  of  the  defendants  to  the  plain- 
tiffs' bill  the  court  below  rejected  all  the 
flTounds  of  demurrer  relied  on  by  counsel  for 
defendants,  and  upon  its  own  motion  sus- 
tained the  demurrer  upon  the  ground  of 
laches.  And  in  this  court  the  same  counsel, 
seeming  to  take  warning  from  the  action  of 
the  court  below,  abandoned  the  positions 
there  urged,  and  rely  mainly  upon  an  excep- 
tion in  the  case  of  an  accommodation  note 
to  the  general  rule  that,  while  a  negotiable 
note  may  be  transferred  as  well  after  as  be- 
fore it  becomes  due,  the  rights  of  the  indor- 
see are  verv  different  in  the  two  cases.  The 
rule  and  tne  exception  thereto  are  adverted 
to  by  Judge  Moncure  in  IkniB  ▼.  MUier,  14 
Gratt.  at  pages  5,  6,  as  follows :  **  A  nego- 
tiable note  may  be  transferred  at  any  time 
while  it  remains  a  good,  subsisting,  unpaid 
note,  whether  before  or  after  it  has  arrived 
at  maturity,  (Story,  Prom.  Notes,  $  178 ;) 
and,  in  the  latter  case,  even  though  it  be 
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protested  for  nonpayment,  and  bear  upon  its 
face  the  marks  of  its  dishonor.  .  .  .  But 
though  a  negotiable  note  may  be  transferred 
as  well  after  as  before  it  becomes  due,  the 
rights  of  the  indorser  are  very  different  in 
the  two  cases.  2  Rob.  Pr.  New  ed.  252.  In 
the  case  of  a  transfer  of  a  note  before  it  be- 
comes due  to  a  bona  fide  holder  for  value, 
he  takes  it  free  of  all  equities  between  the 
antecedent  parties  of  which  he  has  no  notice, 
and  it  has  been  held  that  even  gross  negli- 
gence would  not  alone  deprive  him  of  his 
right.  He  thus  often  acquires  a  better  right 
than  that  of  the  indorser  under  whom  he 
claims.  In  the  case  of  a  transfer  of  an  over- 
due note  the  holder  takes  it  as  a  dishoBored 
note,  subject  to  all  the  defenses  and  equities 
to  which  it  was  subject  in  the  hands  of  his 
immediate  indorser,  whether  he  has  any 
notice  thereof  or  not.  He  receives  nothing 
but  the  title  and  rights  of  such  indorser.  An 
exception  exists  in  a  case  of  an  accommoda- 
tion note,  which  is  said  in  general  to  be 
governed  by  the  same  rules  as  negotiable 
paper  for  consideration.  So  that  a  bona  fide 
indorser  of  such  note,  whether  before  or  after 
maturity,  and  though  knowing  it  to  be  an 
accommodation  note,  may  enforce  it  against 
the  prior  parties.  In  that  case  an  indorser 
of  an  overdue  note  acquires  a  right,  though 
the  indorser  under  whom  he  claims  has  none ; 
citing  SturUtant  v.  Ford,  4  Man.  &  O.  101 ; 
Garrut7ters  v.  West,  11  Q.  B.  143;  Story. 
Prom.  Notes,  8  178;  1  Parsons,  Cont.  218- 
217. 

It  is  true  that  Story  and  Parsons,  as  well 
as  other  American  text- writers,  recognize  the 
exception  to  the  general  rule  here  under  con- 
sideration, and  state  the  exception  in  sub- 
stantially the  same  language  as  that  em- 
ployed bv  Judge  Moncure  in  JDaDti  v.  Miller, 
iupra.  In  Story  on  Promissory  Notes,  (6th 
ed.  §  194. )  it  is  said :  *"  The  mere  fact  that  an 
accommodation  note  has  been  indorsed  even 
after  it  becomes  due  does  not  of  itself,  with- 
out some  other  equity  in  the  maker,  defeat 
the  rights  of  the  holder.  In  short,  the  par- 
ties to  every  accommodation  note  hold  them- 
selves out  to  the  public,  by  their  signatures, 
to  be  absolutely  oound  to  every  person  who 
shall  take  the  same  for  value,  to  the  same 
extent  as  if  that  value  were  personally  ad- 
vanced to  them,  or  on  their  account,  and  at 
their  request,"— citing  Sturtevant  v.  Ford, — 
the  first  of  the  two  cases  referred  to  by  Judge 
Moncure  in  Davin  v.  Miller,  supra, — and 
Thompson  v.  SkepJusrd,  12  Met.  811.  In  1 
Daniel  on  Negotiable  Instruments,  (ed.  1876, 
§  726,)  it  is  said:  "The  general  rule  that 
the  purchaser  ot  overdue  paper  can  stand 
in  no  better  position  than  his  transferrer  does 
not  apply  so  far  as  to  invalidate  bills  and 
notes  drawn,  indorsed,  and  accepted  for  ac- 
commodation, overdue  at  the  time  they  are 
negotiated  or  transferred,  it  being  considered 
that  parties  to  accommodation  paper  hold 
themselves  out  to  the  public  by  their  signa- 
tures to  be  bound  to  every  person  who  shall 
take  the  same  for  value,  the  same  as  if  it 
were  paid  to  themselves," — citing  in  a  note 
Charles  v.  Marsd&n,  1  Taunt.  224,  and  Stur- 
tevant  v.  Ford,  and  Carruthers  v.  West,^t)ie 
last  two  being  the  cases  referred  to  by  Judge 
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Moncure  in  Davis  ▼.  MHUr.  But  the  learned 
author  proceeds  to  say :  **  And  the  fact  that 
the  purchaser  knew  that  the  paper  was  ao 
drawn,  indorsed,  or  accepted  for  accommoda- 
tion does  not  weaken  his  position.  This  prin- 
ciple is  well  established  in  England,  and  it 
is  to  be  regretted  that  the  decisions  in  the 
United  States  do  not  uniformly  follow  the 
English  rule."  And  in  notes  to  this  section 
the  author  cites  as  favoring  the  doctrine  of  the 
text :  Charles  v.  Marsden,  1  Taunt.  224 ;  8iur- 
temnt  v.  Ford,  4  Man.  &  G.  101 ;  Carmiktrs 
V.  West,  11  Q-  B-  148;  Stein  v.  Tglesias,  1 
Cromp.  M.  &  R.  565;  Sharswood's  Byles, 
Bills,  285,— and  remarks,  ''The  earlier  au- 
thorities were  otherwise" — citing  TV/uon  v. 
Francis,  1  Campb.  19 ;  Brown  v.  Davies,  3  T. 
R.  80 ;  Boehm  v.  Sterling,  7  T.  R.  429 ;  Chitty. 
Bills,  13th  Am.  ed.  347 ;  Story,  Bills,  §  192 ; 
and,  as  opposing  the  doctrine  of  the  text, 
Hoffman  v.  Foster,  43  Pa.  137 ;  Bower  v.  Hast- 
ings,  36  Pa.  285 ;  Chester  v.  Dorr,  41  N.  Y. 
279,  overruling  Brou>?i  v.  Mott,  7  Johns.  361 ; 
Battle  V.  Weems,  44  Ala.  105.  And  the  same 
author,  in  section  786,  in  discussing  the 
subject  of  "accommodation  paper,"  says: 
"While  it  is  the  general  rule  that  if  the 
paper  be  overdue  at  the  time  of  the  transfer, 
that  circumstance  of  itself  is  notice,  and  ho 
can  acquire  no  better  title  than  his  indorser, 
yet,  if  the  indorser's  title  were  unimpeach- 
able the  fact  that  the  paper  was  executed  for 
accommodation  without  consideration  and 
that  the  indorsee  knew  it,  is  no  defense,  even 
where  the  paper  was  overdue  at  the  time  of 
the  indorsement,  it  being  considered  that 
parties  to  accommodation  'paper  hold  them- 
selves out  to  the  public  by  their  signatures 
to  be  bound  to  every  person  who  shall  take 
the  same  for  value,  to  the  same  extent  as  if 
paid  to  him  personally.  If  the  holder  re- 
ceived the  paper  after  maturity  from  an  in- 
dorser who  took  it  bona  fide  before  maturity 
there  is  no  question  as  to  his  right  to  recover ; 
but  if  he  takes  it  after  maturity  from  the 
party  for  whose  accommodation  it  was  made, 
indorsed,  and  accepted,  there  is  copflict  of 
decision  on  the  subject,  "—ci ting  C/tester  v. 
Dorr,  supra,  and  Coghlin  ▼.  may,  17  Cal. 
515. 

The  text- writers  above  referred  to  agree  in 
their  statement  of  the  general  rule  in  respect 
to  negotiable  paper  for  value  in  the  follow- 
ing cardinal  propositions:  (1)  Tliat  a  ne- 
gotiable note  may  be  transferred  at  any  time 
while  it  remains  a  good  subsisting,  unpaid 
note,  whether  before  or  after  maturity,  and 
in  tb3  latter  case  even  though  it  be  protested 
for  nonpayment,  and  bear  upon  its  face  the 
stamp  of  dishonor.  (2)  That  payment  of  a 
dishonored  note  by  an  indorser  does  not  ex- 
tinguish it«  negotiability,  though  it  dis- 
charges the  liabilitv  of  subsequent  indorsers, 
whose  liability  will  not  be  revived  by  his 
putting  the  note  again  in  circulation.  (3) 
That,  though  a  negotiable  note  may  bo  trans- 
ferred as  well  after  as  before  it  becomes  due, 
the  rights  of  the  indorsee  are  very  different 
in  the  two  cases.  (4)  That  in  the  case  of  a 
transfer  of  a  note  before  it  becomes  due  to 
a  bona  fide  holder  for  value  he  takes  it  free 
of  all  equities  between  the  antecedent  parties 
,of  which  he  has  no  notice,   and  that  such 
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tiolder  often  acquires  a  better  right  than  that 
of  the  indoraer  under  whom  he  claims.  (5) 
That  in  the  case  of  a  transfer  of  an  overdue 
note  the  holder  takes  it  as  a  dishonored  note, 
•subject  to  all  the  defenses  and  equities  to 
which  it  was  subject  in  the  hands  of  his  im- 
mediate indorser.  Whether  he  has  any  notice 
thereof  or  not,  such  holder  takes  nothing  ex- 
<ept  the  title  and  right  of  his  immediate  in- 
-dorscr.  The  same  authors  substantial] y  agree 
in  their  statement  of  the  exception  as  re- 
-spects  accommodation  paper  to  the  general 
cule  above  stated  in  regard  to  negotiable 
paper  for  value,  but  they  do  not  agree  so 
well  as  to  the  extent  and  application  of  the 
•doctrine  of  said  exception. 

In  1  Daniel  on  Negotiable  Instruments, 
(sec.  786,)  above  quoted,  important  limita- 
tions to  the  doctrine  in  respect  to  accommoda- 
tion paper  are  recognized,  which  seem  to  be 
ignored  in  the  broad  and  sweeping  statement 
of  the  same  doctrine  made  by  Ju^e  Moncure 
in  Davis  v.  Miller,  supra.  In  that  case,  af  t^er 
£rst  stating  the  general  rule  as  above,  the 
learned  judge  says:  ''An  exception  exists 
in  the  case  of  an  accommodation  note,  which 
is  said  in  general  to  be  governed  b^  the  same 
rules  as  negotiable  paper  for  consideration. " 
This  language  would  seem  to  indicate  tbat, 
•aubjecl  to  exceptions  not  enumerated,  the 
general  rule  applies  as  well  to  accommoda- 
.  tion  notes  as  to  notes  for  value ;  but  this  state- 
ment is  immediately  followed  by  the  fol- 
lowing broad  and  apparently  inconsistent 
-statement :  *"  Ro  that  a  bona  nde  indorsee  of 
«uch  a  note,  .  [that  is,  accommodation  note,  ] 
whether  before  or  after  maturity,  and  though 
knowing  it  to  be  an  accommodation  note, 
may  enK>rce  it  against  the  prior  parties.  In 
that  case  an  indorsee  of  an  overdue  note  ac- 
•quires  a  right  though  the  indorser  under 
whom  he  claims  has  none.  ^ 

This  unqualified  statement  of  the  doctrine 
would  seem  to  go  to  the  unreasonable  extent 
of  giving  to  the  indorsee  of  an  overdue  note 
the  right  to  recover  against  the  antecedent 
parties  when  his  immediate  indorser  is  the 
person  for  whose  accommodation  the  note  was 
made  and  when  such  indorser  had  paid  off 
«nd  taken  up  the  note  at  maturity.  And  it 
is  this  view  of  the  doctrine  as  stated  by  Jtulge 
Moncure  upon  which  counsel  for  the  appellee 
Tely  to  uphold  the  decree  of  the  court  below 
sustaining  the  demurrer  and  dismissing  the 
bill.  Such  is  not  the  law  of  this  state,  and 
lias  never  been  so  held.  In  this  connection 
it  is  proper  to  call  attention  to  the  fact  that 
in  Davis  v.  MiUer  no  question  was  involved 
touching  accommodation  paper  in  any  way, 
so  that  Judge  Moncure  *s  statement  of  the 
•doctrine  in  question  can  only  be  treated  as  a 
passing  notice  of  the  exception  to  the  genenil 
rule. 

It  is  not  infrequently  the  case  that  the  in- 
•dorsee  or  transferee  of  accommodation  paper, 
«s  well  as  of  paper  for  value,  has  the  right 
to  hold  the  prior  parties  liable  to  him ;  as,  for 
instance,  where  his  immediate  indorser  took 
the  paper  for  value  before  maturity,  and  after 
tnaturity  transferred  it  to  the  holder.  Accom- 
modation paper,  as  well  as  paper  for  value, 
oontinues  to  be  negotiable  until  it  is  paid  off 
or  discharged.  Hence,  in  1  Daniel  on  Negoti- 
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able  Instruments,  (sec.  786,)  it  is  said: 
''While  it  is  the  general  rule  that  if  the 
paper  be  overdue  at  the  time  of  the  transfer 
that  circumstance  of  itself  is  notice,  and  be 
(the  indorsee)  can  acquire  no  better  title  than 
his  indorser,  vet,  if  the  indorser's  title  were 
unimpeachable,  the  fact  that  the  paper  was 
executed  fbr  accommodation,  wiuiout  con- 
sideration, and  that  the  indorsee  knew  it,  is 
no  defense  even  when  the  paper  was  overdue 
at  the  time  of  the  indorsement,"  etc.  This 
statement  materially  limits  the  doctrine  as 
stated  by  Judge  Moncure  in  Davis  v.  Miller, 
The  same  author,  in  the  same  section,  says : 
**If  the  holder  received  the  paper  [accom- 
modation paper]  after  maturity  from  an  in- 
dorser who  took  it  bona  fide  before  maturity 
there  is  no  question  as  to  his  right  to  recover ; 
but  if  he  takes  it  after  maturity  from  the 
party  for  whose  accommodation  it  was  made, 
indorsed,  or  accepted,  there  is  conflict  of 
decision  on  the  subject,  **  etc.  Reference  has 
already  been  made  to  the  authorities  favoring 
and  to' those  opposing  the  doctrine,  and  it  is 
safe  to  say,  especially  in  view  of  the  later 
English  decisions  on  the  subject,  that  the 
decided  weight  of  authority  is  opposed  to 
the  doctrine.  The  doctrine  gained  a  tem- 
porary footing  in  New  York,  but  was  over- 
ruled in  Chester  v.  Dorr,  supra,  and  the  fact 
that  the  doctrine  does  not  obtain  in  that  great 
commercial  state  is  of  itself  a  potential  argu- 
ment against  its  soundness,  but,  independ- 
ently of  all  that  has  been  said,  the  doctrine 
itself,  so  far  from  upholding  the  integrity 
and  ready  circulation  of  commercial  paper, 
strongly  tends  to  suppress  a  lar^e  class  of 
such  paper,  and  to  seriously  cripple  com- 
mercial transactions.  Accommodation  paper 
without  consideration  is  a  most  important 
factor  in  tlie  commercial  world.  Such  pap^r 
crowds  every  avenue  of  commercial  enter- 

Srise.  Why,  then,  subject  the  makers,  in- 
orsers,  or  acceptors  of  such  paper  to  this 
species  of  outlawry  by  denying  to  them  the 
defenses  guaranteed  to  the  makers,  indorsers, 
and  acceptors  of  negotiable  paper  for  value? 
We  know  of  no  sufficient  reason  upon  which 
to  found  any  such  doctrine,  nor  do  we  believe 
the  ingenuity  of  man  can  suggest  one.  The 
reason,  and  the  only  reason,  given  in  the 
bdoks  is  that  it  is  "considered  that  parties 
to  accommodation  paper  hold  themselves  out 
to  the  public  by  their  signatures,  to  be  bound 
to  every  person  who  shall  take  the  same  for 
value,  to  the  same  extent  as  if  paid .  to  him 
personally."  This  is  no  reason  whatever  for 
the  distinction,  as  precisely  the  same  reason 
is  applicable  to  the  parties  to  paper  for  value. 
It  will  be  found  on  examination  that  this 
exception  as  respects  accommodation  paper 
to  the  general  rule  rests  almost  exclusively 
upon  the  authority  of  the  three  English  cases 
of  Charles  v.  Marsden,  SturtevarU  v.  Fbrd, 
imd  Carruthe^s  v.  West,  supra,  and  that  the 
doctrine  is  comparatively  modern  in  that 
country,  and  was  transmitted  to  us  upon  the 
authority  of  the  same  cases.  It  will  also  be 
found  that  the  doctrine  as  stated  by  Judge 
Moncure  in  Davis  v.  Miller  is  not  fairly 
deducible  from  the  decisions  in  either  Stur^ 
tevant  v.  Fard  or  Carruthers  v.  West,  the  two 
English  cases,  and  the  only  cases  referred  to 
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by  hSmi  Let  us  then  briefly  review  the  three 
English  cases,  commencing  with  Charles  v. 
Marsden,  1  Taunt.  324,  decided  in  1808. 
That  was  an  action  brought  by  the  plaintiffs 
as  indorsers  of  a  bill  of  exchange  drawn  by 
Atkinson  asrainst  the  acceptor.  The  defcna- 
ant  pleaded  that  he  had  accepted  the  bill  for 
the  use  and  accommodation  of  Atkinson,  and 
without  any  consideration  whatever  for  the 
same,  and  that  afterwards,  and  after  the  time 
when  the  bill  became  due  and  payable,  At- 
kinson indorsed  it  to  the  plaintiffs,  they  well 
knowing  at  the  time  of  such  indorsement  that 
it  had  been  and  waa  so  accepted  by  the  de- 
fendant for  the  use  and  accommodation  of 
Atkinson,  and  Uiat  the  defendant  had  not  ever 
received  any  consideration  for  the  same.  The 
plaintiffs  replied  with  a  protestation  of  in- 
sufficiency of  the  plea ;  that  Atkinson  in- 
dorsed the  bill  to  them  before  the  time  when 
it  became  due,  and  not  after,  as  tho  defend- 
ant had  alleged,  and  that  they  prayed  might 
be  inquired  of  by  the  country.  The  defend- 
ant demurred,  and  assigned  for  cause  that  the 
replication  concluded  to  the  country,  where- 
as, inasmuch  as  the  plaintiffs  had  offered  an 
issue  only  on  one  of  the  facts  set  forth  in  the 
plea,  and  not  on  all,  they  ought  to  have  con- 
cluded their  replication  to  the  court  with  a 
verification.  The  case  turned  on  the  question 
as  to  the  sufficiency  of  the  plea,  and  it  was 
held  that  **it  is  not  of  itself  a  defense  to  an 
action  by  the  indorsee  of  a  bill  of  exchange 
to  plead  that  it  was  accepted  for  the  accom- 
modation of  the  drawer  without  considera- 
tion, and  was  indorsed  over  after  it  became 
due.**  In  other  words,  the  court  held  tbat 
the  mere  fact  that  the  bill  was  accepted  for 
accommodation  and  without  consideration 
did  not  preclude  the  indorsee's  right  of  re- 
covery. Surely  there  is  nothing  in  this  upon 
which  to  ground  the  doctrine  we  have  been 
combating.  In  SturtevarU  v.  Ford,  decided 
in  1842,  it  was  held  that  ''a  plea  by  the  ac- 
ceptor of  a  bill  to  an  action  of  the  indorsee 
that  the  bill  was  accepted  before  it  became 
due,  at  the  request  and  for  the  accommodation 
of  J.  S.,  and  without  any  value  or  con- 
sideration for  the  acceptance  or  for  the  pay- 
ment, and  that  the  bill  was  indorsed  to  the 
plaintiff  after  it  became  due,  is  bad. "  It  is 
plain  that  this  case  simply  followed  the  pre- 
ceding case  of  Charles  v.  Marsden,  In  this 
case  Tindal,  Ch.  J.,  said:  ''Upon  these 
pleadings  the  plaintiff  must  be  taken  to  be 
a  holder  for  value  without  notice  of  any  de- 
fect in  the  title  of  his  indorser.  Upon  the 
authority  of  the  cases,  without  saying  what 
would  bie  no^  opinion  if  the  question  was 
res  Integra,  I  think  the  plaintiff  is  entitled 
to  j  udgment. "  ^  And  Cresswel  1 ,  •/. ,  said :  **  I 
am  of  the  same  opinion.  Had  this  been  res 
Integra,  I  am  not  prepared  to  say  that  I 
should  have  come  to  the  same  conclusion. 
I  should  have  thought  it  a  case  of  doubt.  By 
the  law-merchant  an  indorsement  may  give 
to  the  indorsee  a  better  title  than  the  indorser 
had.  It  is  said  that  an  indorsee  of  a  bill 
which  is  overdue  takes  it  subject  to  all  the 
equities.  Perhaps  a  better  expression  would 
be,  he  takes  the  bill  subject  to  all  its  equities. 
That  brings  it  to  the  question  whether  this 
is  an  equity  which  attaches  to  the  bill.  In 
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Charles  v.  Marsden  the  court  said  that  *there 
was  no  reason  why  a  bill  should  not  be 
negotiated  after  it  became  due,  unless  there 
was  an  agreement  for  the  purpose  of  restrain- 
ing it.' ^ 

These  remarks  of  the  two  judges  referred 
to  show— First,  that  upon  the  principle  «tare 
decisis  they  were  enforcing  a  doubtful  doc- 
trine ;  second,  that  an  inaorsee  may  take  a 
better  title  than  his  indorser  had ;  and,  third, 
a  bill  or  note  may  be  negotiated  as  well  after 
as  before  maturity,  i>rovided  there  is  no 
agreement,  express  or  implied,  that  it  shall 
not  be  negotiated  after  it  becomes  due.  In 
uther  woras,  the  remarks  of  Tindal,  Ch.  •/.» 
and  Cresswell,  •/.,  apply  in  general  to  rea- 
sons already  stated  alike  to  paper  for  value 
and  to  paper  for  accommodation  without  con- 
sideration, and,  when  rightly  interpreted^ 
simply  mean  that  negotiable  paper  may  be 
transferred  so  long  as  it  remains  unpaid, 
whether  before  or  after  maturity.  But  nei- 
ther of  these  judges,  nor  either  of  the  other 
judges  who  delivered  opinions  in  the  case, 
say  anything  to  warrant  the  doctrine  of  the 
alleged  exception  to  the  general  rule,  which 
80  harshly  discriminates  against  the  makers, 
indorsers,  and  acceptors  of  accommodation 
paper.  And  in 'the  case  of  Oarruthers  v. 
West,  11  Q.  B.  148,  the  action  was  assumpsit 
on  a  bill  of  exchange  drawn  by  John  Sewell, 
directed  to  defendant,  for  £80,  value  re- 
ceived, payable  to  SewelTs  order  two  months 
after  date,  (which  period  had  elapsed, )  and 
then  accepted  bv  defendant,  and  then  indorsed 
by  Sewell  to  George  Barclay,  who  then  in- 
dorsed to  plaintiff ;  averment  of  notice  to  de- 
fendant, and  promise  by  him  to  plaintiff  to 
pay  according  to  the  tenor  and  effect  of  the 
bill;  acceptance  and  indorsement.  Plea: 
That  defendant  accepted  the  bill  at  the  re- 
quest and  for  the  accommodation  of  J.  Sewell 
and  George  Barclay,  "and  without  any  value 
or  consideration  whatever,  and  there  never 
was  any  value  or  consideration  for  the  said  ac- 
ceptance" by  defendant,  and  "defendant  so 
accepted  the  same  upon  the  terms  and  condi- 
tions that  the  same  might  be  indorsed  and 
ne^tiated  for  the  accommodation  and  use 
of  J.  Sewell  and  G.  Barclay,  only  before  the 
same  became  due  and  payable,  and  not  after- 
wards." That  the  bill  was  indorsed  to 
Slain  tiff  without  the  consent,  privity,  or 
efault  of  the  defendant,  after  the  same  be- 
came due  and  payable,  and  not  before  that 
time ;  and  that  plaintiff  "did  not  become  the 
holder"  of  the  bill,  or  entitled  to  the  same 
or  to  any  interest  or  property  therein,  until 
after  it  so  became  due  and  payable.  Held, 
a  bad  plea  on  motion  for  judgment  non  ob- 
stante wredieto.  It  is  obvious  that  these  cases 
do  not  go  to  the  extent  of  the  exception  to 
the  general  rule  as  stated  by  Judge  Moncure 
in  navis  v.  Miller,  supra.  On  the  contrary, 
they  decide,  and  only  decide,  that  the  mere 
fact  that  negotiable  paper  is  made,  drawn,  in- 
dorsed, and  accepted  for  accommodation  and 
without  consideration  does  not  constitute  & 
valid  defense  to  the  action  by  the  holder  on 
such  note,  or  that,  as  was  said  by  Lord  Chirf 
Justice  Mansfield  in  Charles  v.  Marsden,  m- 
pra:  *^It  is  not  necessarily  to  be  inferred, 
because  it  was  an  accommodation  bill,  thai 
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there  was  an  agreement  not  to  negotiate  it 
after  it  became  due/  etc.  ;  thus  conceding 
that  where  there  is  such  an  agreement  ft 
will  constitute  a  valid  defense ;  and  the  same 
principle  is  recognized  in  the  cases  of  Stur- 
ievant  v.  Ford  and  Garruthers  v.  West^  tupra. 
It  is  obvious  that  these  Englisli  cases  do  not 
sustain  the  argument  of  counsel  based  on  the 
exception  to  Uie  general  rule,  as  stated  by 
J'tidge  Moncure,  that  the  case  in  hand  falls 
within  the  alleged  exception  from  the  fact 
that,  the  notes  in  question  being  accommoda- 
tion notes,  the  parties  thereto  are  bound  to 
the  appellee  Charles  T.  Watkins,  the  trans- 
feree after  maturity  of  Joseph  F.  Cottrell, 
the  person  for  whose  accommodation  Uie  notes 
were  made,  and  when  he  had  paid  them  at 
maturity,  and  this  upon  the  bare  supposition 
that  the  parties  to  the  notes  in  question  hold 
themselves  out  to  the  public  by  their  sifi^na- 
tures  to  be  bound  to  every  person  who  shall 
take  the  same  for  value  to  tne  same  extent  as 
if  paid  to  him  personally,  even  though  the 
notes  were  overaue  when  taken  by  the  ap- 
pellee Charles  T.  Watkins  and  with  knowl- 
edge that  they  were  accommodation  notes, 
ana  had  been  paid  at  maturity  by  Joseph  F. 
Cottrell,  for  whose  accommodation  they  were 
made,  indorsed,  and  passed  to  said  Clover 
Hill  Railroad  Company  in  discharee  of  the 
debt  due  it  by  said  Joseph  F.  Cottrell.  Such 
certainly  is  the  effect  of  the  argument,  es- 
pecially in  the  light  of  the  case  stated  in  the 
Dill,  the  facts  therein  stated  being  on  de- 
murrer taken  and  admitted  to  be  true.  The 
contention  is  opposed  to  both  reason  and  au- 
thority, and  cannot  be  upheld. 

In  1  Daniel  on  Negotiable  Instruments  (sec. 
726)  it  is  said,  inter  alia:  *^ll  the  accom- 
modation bill  or  note  had  been  paid  at  ma- 
turity, then  the  position  of  the  purchaser 
would  be  altered,  for  a  defense  is  then  es- 
tablished which  goes  to  the  merits  of  the 
case. "  After  in  previous  sections  discussing 
the  equities  which  may  or  may  not  attach  to 
a  bill  or  note  in  the  hands  of  a  transferee 
after  maturitv,  in  section  180  of  Story  on 
Promissory  Notes,  it  is  said:  ''But  there  is 
a  period  when  promissory  notes  cease  alto- 
gether to  be  negotiable  in  whosesoever  hands 
they  may  then  be,  so  far  as  respects  the  an- 
tecedent parties  thereto,  who  would  be  dis- 
cliarged  therefrom  by  the  payment  thereof. " 
Let  us  now  look  to  two  English  cases  decided 
long  after  8turtef>ant  v.  FonL  and  Carru- 
thers  V.  West,  supra,  and  which  stand  opposed 
to  the  doctrine  of  those  cases,  and  support 
the  doctrine  of  the  text-writers  last  above 
quoted.  In  Laearus  v.  Cowie,  8  Q.  B.  458,  de- 
cided by  the  court  of  queen's  bench  in  1842, 
to  a  declaration  on  a  bill  of  exchange  by  in- 
dorsee against  acceptor  the  plea  was  that  the 
acceptance  was  for  the  accommodation  of  the 
drawer,  and  without  any  consideration ;  that 
before  the  indorsement  to  the  plaintiff  the 
drawer  negotiated  the  bill  for  his  own  use, 
and  paid  it  when  due,  whereupon  it  was  re- 
delivered to  him,  and  that  after  it  was  due 
the  drawer  indorsed  it  to  the  plaintiff,  with- 
out it  being  restamped,  or  payment  of  any 
dut^  with  respect  of  the  reissuing,  and  the 

Slamtiff  before  and  at  th«^  time  of  the  in- 
orsement  to  him  had  notice  of  the  premises. 
19  L.  R.  A. 


Held  on  special  demurrer :  First,  that  pay- 
ment by  an  accommodation  drawer  beinf^ 
equal  to  payment  by  an  accommodation  ac- 
ceptor, the  bill  when  reissued  was  in  law 
a  new  bill,  and  required  a  new  stamp ;  second^ 
that,  inasmuch  as  Stat.  55  Geo.  lU.,  chap. 
184,  ^  10,  expressly  prohibits  the  reissuing 
a  bill  of  exchange  which  has  been  paid,  and 
inflicts  a  penalty  on  any  person  doing  it» 
defense  was  available  by  plea.  In .  Parr  v. 
JeuDsll,  82  Eng.  L.  &  Eq.  894,  decided  by 
the  court  of  common  pleas  as  late  as  1855, 
it  was  expressly  deciaed  that  **  it  is  a  good 
defense  to  an  action  by  an  indorsee  against 
the  acceptor  of  a  bill  of  exchange  that  it  was 
accepted  for  the  accommodation  of  the  drawer 
without  consideration,  and  that  it  was  in- 
dorsed over  by  the  drawer  after  it  had  beeO' 
paid  by  him  at  its  maturity. " 

In  the  light  of  these  authorities,  and  in 
the  light  of' reason  and  justice,  there  is  no- 
foundation  for  the  argument  of  counsel  on 
behalf  of  the  appellee  Watkins,  nor  for  the 
exception  to  the  general  nile  upon  which 
that  argument  is  based.  The  appellee  Wat- 
kins knows  how  he  came  by  the  notes  in. 
question, — whether  he  got  them  in  a  fair 
transaction  or  not ;  but,  instead  of  answering 
the  bill  and  exposing  his  claim  to  the  light 
of  day,  and  all  the  surrounding  circum^ 
stances,  he  seeks  to  screen  his  conduct  in  this- 
most  suspicious  transaction  by  the  technical 
defense  of  a  demurrer.  It  has  been  well  said 
that  courts  of  equity  are  apt  and  with  reasoa 
to  look  with  a  susnicious  eye  upon  defend- 
ants who,  by  availing  themselves  of  every 
cause  of  demurrer  or  plea,  show  an  unwill- 
ingness fairly  to  meet  the  plaintiff's  case.  It 
is  seldom,  therefore,  advisole  to  have  recourse^ 
to  these  modes  of  defense,  unless  to  prevent 
the  expense  of  an  examination  of  witnesses,  or 
to  avoid  a  discovery  which  mixht  be  detri- 
mental to  the  defendant's  just  and  rightful 
interests.  Under  the  peculiar  circumstancea- 
of  this  case,  which  strongly  commend  them- 
selves to  the  favorable  consideration  of  a^ 
court  of  equity,  the  appellee  Watkins,  if  he 
had  a  Just  and  rightful  claim  to  the  notes  in 
question,  could  hazard  nothing  by  answering 
the  bill,  and  asserting  that  claim  in  the  broaa 
light  of  day.  If  he  nas  no  such  claim,  he 
should  not  be  permitted  to  reap  good  result* 
from  an  unconscionable  and  fraudulent  trans- 
action. The  Cottrell  brothers  and  the  ap- 
pellee Watkins  seem  to  have  lived  near  eacb 
other  practically  in  the  same  neighborhood, 
and  it  is  but  fair  to  infer  that  said  appellee 
had  full  knowledge  of  the  fact  that  the  notes- 
were  made  for  the  accommodation  of  Joseph 
F.  Cottrell,  and  had  been  paid  by  him  at 
maturity,  and  that  the  debt  was  thereby  ex- 
tiniruished,  and  the  purpose  accomplished 
for  which  said  trust  deed  was  executed.  If 
the  appellee  Watkins,  instead  of  procuring 
a  sale  under  said  trust  deed  by  falsely  and 
fraudulently  representing  to  the  trustees  that 
he  was  the  legal  holder  of  the  notes,  and  that 
they  remained  unpaid,  and  had  brought  suit 
on  the  notes,  it  is  unquestionably  true  that 
the  facts  stated  in  the  bill  would  have  con- 
stituted a  good  defense  to  such  action.  We- 
are  therefore  clearly  of  opinion  that  the  court 
by  its  decree  of  December  1,  1891 ,  erred  i» 
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•sustnfnfng  tlie  demurrer  of  tlie  defenrlnnts  to 
the  plaiuiifFs'  bill,  and  that  aaid  decree  must 
be  reversed  and  annulled.  We  are  also  of 
•opinion  that  the  decree  rendered  on  a  sub- 
■sequent  day  of  said  term,  to  wit,  on  the  18th 
day  of  December,  1891.  is  also  erroneous,  and 
must  likewise  be  reversed.  As  already 
stated,  the  court  below,  after  sustaining  the 
•demurrer  to  th6  original  bill  as  amended,  not 
upon  the  grounds  suggested  and  urged  by 
•counsel,  but  upon  the  very  singular  ground, 
-considering  the  circumstances  of  the  case,  of 
laches,  and  having  thereby  taken  the  plain- 
tiff John  W.  Cottrell  completely  by  surprise, 
(he,  on  said  subsequent  da^  of  the  same  term, 
-moved  the  court  to  set  aside  said  decree  of  a 
former  day  of  said  term,  and  to  allow  him 
to  file  his  second  amended  bill  then  tendered 
to  the  court.  In  the  amended  bill  so  tendered 
and  refused  by  the  court,  and  which,  by  the 
order  of  refuel,  was  made  a  part  of  the  rec- 
ord, the  plaintiff  John  W.  Cottrell  in  the 
most  satisfactory  manner  explains  everything 
savoring  of  laches  and  acquiescence,  and 
why  he  did  not  resist  the  sale  made  by  the 
trustees.  Under  the  peculiar  circumstances 
it  was  manifestly  the  duty  of  the  judge  of 
the  court  below  to  grant  the  motion  of  the 
plaintiff  to  set  aside  laid  decree  of  December 
1,  1891,  and  to  allow  him  to  amend  his  bill  as 
aforesaid.  But  the  court  refused  the  motion, 
and  in  doing  so  plainly  erred,  all  the  cir- 
cumstances being  considered.  For  the  rea- 
sons aforesaid  we  are  of  opinion  to  reverse  and 
annul  both  of  the  decrees  appealed  from,  to 
wit,  the  said  decree  of  December  1,  1891,  and 
the  said  decree  or  order  of  December  18, 1891, 
«nd  to  remand  the  cause  to  the  said  circuit 
•court,  with  instructions  to  allow  the  appel- 
lant John  W.  Cottrell  to  further  amend  his 
bill,  and  for  further  proceedings  in  accord- 
tince  with  the  views  expressed  in  tibis  opin- 
ion. 
I>ecree  reverted. 


Helen  M.  WITHROW 

V. 

John  A.  SMITHSON  et  al.,  AppU. 


(- 


.W.  Va.. 


J 


^  1  •   A  Judgment  ag^ainst  a  person  insane 

at  its  rendition  is  not  for  that  cause  void,  and  Is 
a  lien  on  land. 
:8«  A  "writ  of  error  coram  nobis*  or  a  mo- 
tion In  lieu  of  it,  is  not  a  proper  process  to  re- 
verse such  JudfirmoDt,  because  of  the  defendant's 
insanity,  as  the  Judgment  can  only  be  afTccted  in 
equity,  which  has  Jurisdiction  in  such 
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APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Summers  County  in 
favor  of  plainiiff  in  an  action  brouiihJ  to  en- 
force a  judgment  lien  agHinst  land  of  defend- 
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snt 'SmUbson,  ^h*cb  was  a^T'^^ed  to  be  void 
because  of  Smitbson's  iusauuy  at  the  tims  il 
was  rendered.    Affirmed. 

The  fac's  are  stated  in  the  opinion. 

Mr.  J.  W.  Davis  for  anpehanis. 

Mr.  W.  W.  Adams,  lor  Hppelhe: 

A  Judgment  against  a  lu  latic  is  not  Told, 
nor  will  it  be  set  a^-ide  because  injustice  is 
done  by  it.  un1e%8  that  inlustice  was  caused  by 
lack  of  evidence,  etc.,  which  the  insanity  pre- 
vented the  party  from  introducing. 

Buswell.  Insanity.lglSl.  p.  156,  citing  $  189. 
p.  168,  and  BramhaliY.  United  States,  6  Ct. 
CI. 288;  Fie«m.  Judgm. ed.  1886  §162;  Preem, 
Judgm.  ed.  1892.  §  152,  p.  275;  IFreem.  Judgm. 
§  114.  pp.  171, 172,  and2Freem.  Judgm.  §&7; 
Wynne  t.  Netoman,  75  Va.  816;  8tu^r8  t. 
Brent,  60  Md.  214.  83  Am.  Rep.  817;  Wood  ▼. 
Bayard,  68  Pa.  820;  Johnson  v.  P&meroy,  81 
Ohio  St.  247;  Denni  v.  /ir«M>«,  60  Ter.  887. 

Such  judgments  nre  not  void,  but  fcoma 
cases  ho)d  that  they  m^y  be  set  aside  on  writ 
of  error,  if  the  judgments  were  by  default, 
and  if  the  lunatic's  commitiee  was  not  made  a 
party. 

Leach  v.  Marsh,  47  Me.  648. 74  Am.  Dec.  508. 

It  is  otherwise  where  the  fact  of  insanity  is 
not  admitted  and  the  defendant  appealed  by 
counsel,  and  there  was  trial  and  verdict. 

IHd.;  King  v.  Robins(^n,  88  Me.  114,  64  Am. 
Dec.  614. 

The  relief  (if  any  th<'re  be)  in  such  cases  is 
by  writ  of  error  coram  nobis  and  not  by  bill  ia 
equity. 

See  Ein^  v.  Burdett,  28  W.  Va.  601;  NeaU 
V.  i7te,  75  Va.  480:  Terry  v.  Dickinson,  75  Va. 
475;  Freem.  Judgm.  §  487;  Buswell.  Insanity, 

Brannon*  J.,  delivered  the  opinion  of 
the  court : 

This  was  a  suit  in  equity  by  Helen  M. 
Withrow  against  John  A.  Smithson  and 
others  for  the  purpose  of  enforcing  against 
land  of  said  Smithson  the  lien  of  a  judg* 
ment.  The  defense  was  that  the  judgment 
was  for  slander  uttered  by  the  wife  of  Smith- 
son,  and  that  he  was  insane  when  the  trial 
took  place,  and  when  the  judgment  was  ren- 
dered. The  answer  prayed,  as  a  cross- bill, 
that  the  judgment  be  annulled  because  of 
such  insanity.  The  case  resulted  in  a  decree 
holding  the  judgment  valid,  and  enforcing 
it  as  a  lien,  and  Smithson  appeals. 

A  judgment  against  one  insane  at  the  time 
it  is  rendered  is  not  void,  and  cannot  be  col- 
laterally attacked,  and,  not  being  void,  is 
a  lien  on  land.  Freem.  Judgm.  §  152;  1 
Black,  Judgm.  §  205;  Vanfleet,  Collateral 
Attack,  §  616 ;  Watt  v.  Brookover,  85  W.  Va. 
823,  and  citations ;  11  Am.  &  Eng.  Ency- 
clop.  Law,  127 ;  12  Am.  <&  Eng.  Encyclop. 
Law,  90,  note  4;  Buswell,  Insanity,  §  124; 
authorities  cited  in  opinion  and  syllabus  in 
8ternbergh  v.  Schoolcraft,  2  Barb.  153 ;  Allison 
V.  Taylor,  6  Dana,  87,  82  Am.  Dec.  68 ;  Wood 
V.  Bayard,  63  Pa.  820 ;  Foster  v.  Jones,  28  Oa. 
168. 


Note.— The  subject  of  writs  of  error  coram  nobis 
is  extensively  treated  in  a  note  to  State  ▼.  Calhoun 
•<Kao.)  18  L.  R.  A.  838.  Althougrh  the  above  case 
•denies  that  insauity  la  ground  for  the  writ  It  was 
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held  in  Adler  v.  State,  86  Ark.  617  (reported  also  in 
part  but  omitting  this  point  in  87  Am.  Bep.48)  that 
insanity  of  a  person  convicted  of  crime  if  not 
known  at  the  trial  would  be  ground  for  the  wilt. 
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The  point  is  made  that  the  application  to 
equity  is  mistaken,  and  that  it  should  have 
been  to  the  court  of  law  which  pronounced 
ihe  judgment,  by  either  writ  of  error  coram 
noibu  at  common  law,  or  by  motion  under  sec- 
tion 1,  chap.  184,  Code.  There  was  in  no 
manner  a  suggestion  of  Smithson's  insanity 
in  the  record  of  the  judgment.  A  writ  of  er- 
ror, in  appellate  courts,  corrects  errors  of  law 
apparent  in  the  record ;  but  if,  at  the  date 
•of  the  judgment,  there  exist  a  fact  which, 
had  it  been  introduced  into  the  record,  ought 
40  have  prevented  the  judgment,  but  it  was 
not  introduced,  it  is  a  case  of  error  in  fact, 
«o  be  corrected  by  writ  of  error  coram  nobis, 
or  by  such  motion.  Thus,  if  the  defendant 
be  dead,  and  his  death  be  pleaded  in  the  ac- 
iion,  but  the  court  disregard  it,  and  render 
judgment,  that  is  error  of  law,  because  the 
•court,  having  the  fact  before  it  in  the  record 
has  rendered  a  judgment  contrary  to  law,  us 
the  record  showed  the  defendant  to  be  dead 
;and  a  writ  of  error  in  an  appellate  court 
would  correct  it ;  but  where  the  death  is  not 
presented,  and  judgment  is  rendered,  that  is 
error  in  fact,  to  be  corrected  by  writ  of  error 
■coram  nobis  or  motion.  Jaques  v.  CesaTt  2 
Saund.  (Williams*  notes)  101a;  2  Tidd,  Pr. 
1191 ;  2  Tuck.  Com.  828 ;  4  Minor,  Inst.  947 ; 
fiote  to  Eolford  v.  Alexander,  46  Am.  Dec.  257. 
DeaUi,  infancy,  and  coverture  are  conceded 
grounds  of  error  in  fact,  as  a  basis  for  writ  of 
•error  coram  nobis;  and  I  would  consider  insan- 
ity of  like  nature,  and  ground  for  that  writ, 
and  not  for  equity  jurisdiction,  were  it  a  cause 
at  law  for  reversal  of  a  judgment.  But  I  do 
not  think  that  insanity  of  the  defendant  at 
the  date  of  the  judgment  is  a  reason  for  the 
reversal  of  the  judgment  by  proceedings  at 
law.  8ome  authorities  look  that  way.  It 
IS  stated  in  1  Freeman  on  Judgments,  ^  94, 
that  insanity  is  a  matter  to  anect  judgment 
by  writ  of  error  coram  nobis.  But  no  case 
<:ited  supports  this,  and  section  152  is  point- 
edly to  the  contrary.  Likewise,  Allison  v. 
TayUrr,  82  Am.  Dec.  68.  In  Leach  v.  Marsh, 
47  Me.  548,  74  Am.  Dec  508,  the  court  said 
of  insanity  of  defendant :  ''This  is  an  error 
tiot  appearing  on  the  face  of  the  record.  It 
is  an  error  of  fact,  if  error  it  is.**  And  the 
judgment  was  reversed.  In  Daggett  v. 
Gfiase,  29  Me.  861,  the  opinion  states  it,  as 
law,  that  it  is  a  subject  of  writ  of  error  coram 
nobis.  Mr.  Black,  in  volume  1,  ^  205,  of 
his  work  on  Judgments,  maintains  that, 
though  a  judgment  against  a  lunatic  is  not 
void,  yet  it  is  reversible  in  the  same  court 
which  rendered  it ;  and  in  Lamprey  v.  Nndd, 
139  N.  H.  299,  it  is  held  that  insanity  is  good 
•cause  for  reversing  such  judgment.  There 
it  is  admitted  that  such  is  not  the  law  under 
English  decisions.  Mr.  Buswell's  examina- 
tion brings  him  to  the  conclusion  that  it  can 
only  be  affected  in  equity.  Buswell,  Insan- 
ity, §  140.  In  section  152  of  1  Freeman  on 
Judgments,  it  is  stated  as  law  that,  "*  while 
an  occasional  difference  of  opinion  manifests 
itself  as  to  the  propriety  or  possibility  of 
binding y«7w^  corert  and  infants  by  judicial 
proceedings  in  which  they  were  not  repre- 
sented by  some  competent  authority,  no  suoli 
•difference  has  been  made  apparent  in  relation 
to  a  more  unfortunate  and  defenseless  class 
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of  persons ;  but,  by  a  concurrence  of  judicial 
authority,  lunatics  are  held  to  be  within 
the  jurisdiction  of  the  courts.  Judgments 
against  them,  it  is  said,  are  neither  void  nor 
voidable.  They  cannot  be  reversed  for  error 
on  account  of  defendant's  lunacy ;  the  proper 
remedy  in  favor  of  a  lunatic  being  to  apply 
to  chancery  to  restrain  proceedings,  and  com- 
pel the  plaintiff  to  ^o  there  for  justice.  ^  The 
current  of  authorities  sustain  this  statement 
of  the  law.  A  lunatic  is  within  the  jurisdic- 
tion of  the  court,  and  may  be  sued,  as  others. 
The  court  may  appoint  a  guardian  ad  litem 
to  defend  him,  if  his  lunacv  is  discovered ; 
but,  if  the  case  goes  on  without  such  guard- 
ian, the  judgment  is  not  void  or  reversible. 
As  the  authorities  clearly  show  a  lunatic  to 
be  subject  to  actions,  it  is  reasonable  to  say 
that  the  same  forum  would  not  reverse  the 
judgment  because  of  1  unacy.  See  8  Hob.  Pr. 
(New  ed.)  240;  opinion  in  Bolling  v.  Turner^ 
6  Hand.  (Va.)  586;  Uetterley's  Case,  4  Co. 
1286;  Mansfield's  Case,  12  Coke,  128 :  Bacon, 
Abr.  title  Jdiats  and  Lunatics,  F;  Stigers  v. 
Brent,  50  Md.  214,  88  Am.  Hep.  817 ;  Wood 
V.  Bayard,  68  Pa.  820 ;  note  to  Allison  v. 
Taylor,  supra;  Johnson  v.  Bomeroy,  81  Ohio 
St.  247 ;  King  v.  Robinson,  88  Me.  114,  54 
Am.  Dec.  614 ;  Foster  v.  Jones,  28  Ga.  168 ; 
Woods  V.  Brown,  98  Ind.  164,  47  Am.  Rep. 
869,  opinion;  Stembergh  v.  Schoolcraft,  2 
Barb.  154;  Buswell,  Insanity,  ^§  139,  140. 

The  case  of  Horner  v.  MarsJioU,  5  Munf. 
466,  sustains  a  bill  to  enjoin  a  judgment 
against  a  lunatic,  thus  inferentiallv  holding 
that  no  remedy  exists  at  law;  and  I  solve 
this  question,  on  which  opinions  conflict,  by 
holding  that  the  only  redress  is  in  equity. 
It  seems  very  plain  that  a  judgment  against 
one  so  insane  as  to  be  incapable  of  making 
defense,  and  armed  with  good  defense,  should 
not  stand  irrevocable,  and  gross  injustice  be 
thus  enforced.  It  is  one  of  the  birth  springs 
of  equity  jurisdiction  that  it  renders  justir-e 
where  the  law  is  harsh,  and  its  remedy  blank 
or  inadequate.  The  case  of  an  unjust  judg- 
ment against  a  lunatic  would  seem  to  be  a 
fit  place  for  its  intervention.  The  Virginia 
case  above  cited  {Homer  v.  Marshall,)  calls 
upon  us  to  sustain  its  jurisdiction  in  such 
case.  Old  English  cases  sustain  such  ju- 
risdiction. Bacon,  Abr.  title  Idiots,  F,  b; 
Addison  v.  Dawson,  2  Vem.  678.  It  will  be 
seen  from  law  above  cited,  and  also  Milner 
V.  Turner,  4  T.  B.  Mon.  240,  and  Moloney 
V.  Dewey,  127  111.  895,  that  equity  has  such 
jurisdiction;  and  Chief  Justice  Afarshairs 
decision  in  Tabb  v.  Oist,  6  Call  (Va.)  279, 
also  sustains  it.  Equity  having  jurisdiction, 
ought  the  court,  in  this  case,  upon  the  evi-  . 
dence,  to  have  overthrown  the  judgment?  We 
think  not,  as  in  our  opinion  the  evidence 
fails  to  sustain  the  allegation  of  insanity. 
We  are  the  more  satisfied  in  reaching  tliis 
conclusion  as  we  find  that  a  full,  and,  so  far 
as  we  see,  adequate,  defense,  was  made  to  the 
action  in  which  the  judgment  was  rendered. 

Appellant,  in  his  answer,  and  in  the  brief 
of  counsel  in  this  court,  presents  as  a  ground 
to  annul  the  judgment  the  fact  that  it  was 
for  slander  uttered  by  his  wife,  in  his  ab- 
sence, and  without  his  instigation.  As  to 
this,  I  need  only  say  that,  if  any  error  wa«. 
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committed  in  this  respect,  It  was  to  be  re- 
dressed by  writ  of  error,  not  in  equity,  and 
as  to  this  the  judgment  is  a  finality.  In  the 
Homer  Case,  supra,  the  slander  was  by  the 
insane  person,  so  that  he  was  not  liable, 
while  here  it  was  by  his  wife,  and  his  in- 
sanity, in  that  respect,  would  be  immaterial, 
as  he  would  be  liable  for  her  slander,  though 
he  were  insane.  I  think,  however,  in  the 
Earner  Case,  that  the  judgment  would  be  a 
finality  as  to  the  question  of  liability.  I 
will  add,  however,  though  not  as  a  matter 
of  decision,  that  the  common -law  rule  mak- 
ing the  husband  liable  for  the  slanders  and 
other  torts  of  his  wife  seems  yet  to  prevail. 
If  there  ever  was  any  justification  for  this 
hard  principle  in  the  fact  that  at  common 
law  the  husband  became  owner  of  his  wife's 
estate,  there  is  no  longer  any  such  reason, 
since  the  Married  Woman's  Acts  have  pre- 
served such  estate,  and  her  earnines,  to  her, 
as  her  separate  estate,  free  from  his  control, 
enjoyment,  or  liabilities;  and  the  continu- 
ance of  the  old  rule,  making  the  husband 
liable  for  the  wife's  torts,  is,  m  my  opinion, 
wholly  out  of  joint  with  the  times,  and  the 
•pint  of  the  age,  and  is  an  inequity  and  in- 


Justice  calling  loudly  for  legislatiye  re- 
lief. It  seems  strange  that  it  has  stood  wo 
long.  The  husband  has  no  effective  power  oJF 
restraint  or  control  over  his  wife.  He  has 
not,  and  should  not  have,  right  to  chastise 
her.  He  is  held  liable  for  her  torts  in  his  ab- 
sence, and  against  his  wi  1 1  and  protest.  How 
unreasonable,  even  monstrous  1  He  has  no 
means  of  self- protection.  So  strong  is  this 
feeling  that  the  Illinois  court  has  held  that 
the  statutes  giving  the  wife  control  of  her 
separate  property  and  her  earnings  will  exon- 
erate the  husband  from  liability~for  the  torta 
of  his  wife,  done  in  his  absence  and  without 
his  participation,  on  the  theory  that  such 
statutes  operate  as  an  implied  repeal  of  the 
common- law  rule.  But  three  judges  out  of 
seven  dissented,  and  I  do  not  myself  think  the 
decision  tenable.  I  have  not  found  it  else- 
where sustained.  Martin  v.  Bobsan,  65  111. 
129,  16  Am.  Rep.  178.  See,  as  bearing  on 
these  subjects,  1  Bishop,  Married  Women, 
S$  905,  907,  909 ;  1  Minor,  Inst.  p.  845 ;  nat§, 
vim,  V.  yeal,  6  Am.  Dec.  107 ;  3  Kent,  Com. 
149 ;  Teaies  v.  Seed,  4  Blackf.  463,  32  Am. 
Dec.  48 :  Schouler,  Hush.  6iiW.%  184. 
We  affirm  the  decree. 
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Walter  E.  ALAIR,  Bespt,, 
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^The  owner  of  eome  horses  dellTored 
them  to  a  common  carrier  for  trans- 
portation uDder  a  oontract,  sisrned  by  him, 
statinff  the  terms  and  oonditioDB  upon  which  the 
property  was  to  be  transported,  by  which  it  was 
asrreed  **that  the  value  of  the  livestock  to  be 
transported  under  this  contract  does  not  exceed 
the  following  mentioned  sums,  to  wit:  Bach 
horse,  $100:  each  oz,  $60:  each  bull,  $50;  each  cow, 
$80;  .  .  such  valuation  beiasr  that  whereon  the 
rate  of  compensation  to  the  company  for  its 
services  and  risk  connected  with  said  property  is 
based.**  Held,  that,  assuminfir  that  the  contract 
was  fairly  made  for  the  purposes  therein  ex- 
pressed, the  sums  named  beingr  approximately  the 
average  values  of  ordinary  domestic  animals,  this 
was  a  Just  and  reasonable  mode  of  securing  a  due 
proportion  between  the  amount  for  which  the 
carrier  becomes  responsible  and  the  fref^rht 
which  he  receives,  and  of  protectinflr  himself 
against  extravagant  valuation  in  case  of  loss,  and 
that  the  recovery  of  the  owner  will  be  limited  to 
the  sums  named,  even  thouprh  the  loss  occurred 
through  the  negligence  of  the  carrier  or  hissery- 


(Aprfl  27. 180B.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Kamsay  County  over- 

«Headnote  by  Mitohbll,  J, 


ruling  a  demurrer  to  the  complaint  !n  an  ai^ 
tion  to  recover  the  value  of  certain  horses 
killed  while  in  defendant's  possession  for  trans- 
portation, under  a  written  contract    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Allen  Butler  and  John 
C.  Bullitt,  Jr.t  with  Messrs,  John  H. 
Mitchell  and  Tilden  R«  Selmes,  for  ap- 
pellant: 

It  was  lawful  for  the  defendant  to  make  the 
contract  with  the  plaintiff  for  the  transporta- 
tion of  his  property,  agreeing  as  to  the  value 
of  the  property  and  fixing  the  rate  of  freight 
accordingly.  The  terms  and  conditions  of  the 
contract  of  transportation  as  to  such  agreed 
value,  and  the  rate  of  freight  based  thereon, 
were  just  and  reasonable  and  should  be  up- 
held. 

Hart  V.  Penvsj/lvania  R.  Co.  112  U.  S.  881, 
28  L.  ed.  717;  Literpool  A  Q.  W.  Steam  Go.  ▼. 
Phenix  Ins,  Co.  129  U.  S.  887,  82  L.  ed.  78& 

MeehTs,  Lawler,  Durment  *  Bi|pelow» 
for  respondent: 

A  contract  made  by  a  common  carrier  with 
a  shipper  is  void  as  against  public  policy  when 
it  seeks  to  limit  the  amount  to  be  recovered  for 
loss  or  damage  arising  from  the  negligence  of 
the  common  carrier  in  the  absence  of  any  fraud 
upon  the  part  of  the  shipper  in  concealing  or 
misrepresenting  value  of  freight  shipped. 

Even  if  a  contract  limiting  recovery  on  an 
agreed  valuation  can  be  made  between  a  com- 
mon carrier  and  shipper  it  is  against  public 
policy  to  permit  a  common  carrier  to  make  a 
contract  for  an  agreed  value  known  by  a  oom- 


Nora-The  power  of  a  carrier  to  limit  the 
amount  of  Its  liability  in  cases  of  nesrligence,  the 
Umitations  of  which  arc  so  dearly  presented  In  the 
above  case,  is  fully  treated  in  a  wA.€  to  Ballon 
19L.R.A. 


v.Barle(R.L)14  L.  R.  A.  488,  in  which  It  is  shown 
that  the  general  trend  of  the  deoieions  is  in  aoooid 
with  the  results  reached  In  the  above  case. 


See  also  33  L.  R.  A.  600. 
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mou  carrier  to  be  but  a  small  part  of  the  real 
Talae. 

There  is  no  doubt  that  a  common  carrier 
«annot  oontract  for  absolute  exemption  for  its 
negligence.  Yet  here  is  a  contract  made  by  a 
•common  carrier,  to  limit  recovery  to  "willful 
negligence"  and  even  in  case  of  willful  negli- 
gence to  limit  the  recovery  to  "an  agreed 
value"  admitted  by  the  common  carrier  to  be 
only  one  third  of  the  known  value. 

See  MouUon  v.  8t,  Paul,  M,  db  M.  R.  Oo,  81 
Minn.  85,  47  Am.  Rep.  781. 

A.  common  carrier  cannot  arbitrarily  limit 
bis  common-law  liability  for  negligence  by 
inserting  a  clause  in  a  oontract  limiting  reoov- 
«ry  to  a  certain  suul 

New  York  Gent,  R,  Co,  v.  Loekwaod,  84  U. 
S.  17  Wall.  857, 21 L.  ed.  827;  Grand  Trunk  R. 
Co.  of  Canada  V.  8teven$,  95  U.  8.  655,  24  L.  ed. 
585;  fiovihem  Exp,  Co.  v.  Moon,  89  Miss. 
622;  United  States  Exp.  Co,  v.  Backman,  28 
Ohio  8t.  144;  Blaek  v.  Ooodrieh  Trantp.  Co. 
4^5  Wis.  819,  42  Am.  Rep.  718. 

Contracts  of  this  court  should  be  carefully 
scrutinized.  This  contract  cannot  bear  close 
scrutiny;  and  why?  Because  of  the  relative 
positions  of  a  carrier  and  a  shipper. 

New  York  Cent.  R  Co.  v.  Loekwood,  84  U. 
S.  17  Wall.  857,  879,  21  L.  ed.  627,  640;  Hart 
V.  Pennsylvania  R.  Co.  112  U.  S.  881,  28  L. 
«d. 717. 

This  court  has  decided  that  a  common  car- 
rier cannot  limit  his  liability  for  his  own  neg- 
ligence either  as  to  the  right  or  the  amount  of 
the  recovery. 

Boehl  T.  Chicago,  M.A8LP.R.  Co.  44  Minn. 
191. 

Mltehellt  J.,  delivered  the  opinion  of  the 
<X)urt: 

The  complaint  alleges  the  delivery  by 
plaintiff  to  defendant,  a  common  carrier,  of 
eighteen  horses  for  transportation ;  that  seven 
of  the  horses,  of  the  value  of  $2,100,  were, 
while  in  transit,  killed  through  the  nef li- 
cence of  the  defendant.  Judgment  is  asked 
for  $2, 100.  The  answer  admits  the  delivery 
jind  receipt  of  the  horses  for  transportation, 
their  value,  and  their  loss  through  its  negli- 
gence, as  stated  in  the  complaint,  but  alleges 
&at  the  property  was  delivered  and  received 
upon  a  special  written  contract,  executed  by 
both  parties,  containing  the  terms  and  con- 
•ditions  on  which  the  defendant  undertook  to 
transport  it,  one  of  which  was  that  ^'it  is 
hereby  further  agreed  that  the  value  of  the 
livestock  to  be  transported  does  not  exceed 
the  following  mentioned  sums  to  wit :  Each 
horse,  $100;  each  ox,  $60;  each  bull,  $50; 
-each  cow,  $80 ;  .  .  .  such  valuation  be- 
inp  that  whereon  the  rate  of  compensation  to 
this  company  for  its  services  and  risks  con- 
nected with  said  property  is  based."  The 
answer  further  alleges  a  tender  of  $700, 
which  is  kept  good  by  bringing  the  money 
into  court.  This  appeal  is  from  an  order 
■sustaining  a  demurrer  to  the  answer  on  the 
ground  that  the  facts  stated  do  not  coptiitute 
•either  a  defense  or  counterclaim. 

The  sole  question  is  whether  this  stipula- 
tion as  to  the  value  of  the  property  is  valid 
4md  binding,  so  as  to  limit  the  amount  of 
plaintiff's  recovery  when  the  loss  occurred 
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through  defendant's  negligence.  As  against 
plaintiff's  demurrer  it  must  be  assumed  this 
stipulation  was  fairly  made,  and  for  l^e  pur- 
pose therein  expressed.  How  far,  or  in  what 
respects,  a  public  carrier  of  goods  may  limit 
his  common- law  liability  is  by  no  means  a 
new  question  in  the  courts.  At  common  law 
he  was  practically  an  insurer  of  the  property. 
The  rule  imposing  this  extraordinary  liabil- 
ity had  its  origin  in  considerations  of  public 
policy ;  and,  as  the  duties  of  a  common  car- 
rier are  public  in  their  nature,  in  t^e  due 
performance  of  which  the  public  at  large,  as 
well  as  the  particular  shipper,  have  an  inter- 
est, and  as  the  carrier  ana  the  shipper  do  not 
stand  on  a  footing  of  equality,  the  latter 
often  having  no  choice  but  to  accept  such 
conditions  as  the  former  might  impose,  the 
tendency  of  the  courts  formerly  was  to  hold 
that  it  was  against  public  policy,  or,  as 
otherwise  expressed,  not  Just  and  reasonable, 
to  permit  a  common  carrier  to  stipulate  for 
any  modification  of  his  common-law  liabil- 
ity, even  by  special  contract  with  his  cus- 
tomer. But,  in  course  of  time,  the  improved 
state  of  societv,  the  introduction  of  better 
and  safer  modes  of  transportation,  the  di- 
minished opportunities  of  collision  and  bad 
faith  on  part  of  the  carrier,  and  other  con- 
siderations rendered  less  imperative  the  rig- 
orous application  of  the  iron  rule  of  the  com- 
mon-law. The  result  has  been  that  the  courts 
now  uphold  as  just  and  reasonable  numerous 
limitations  to,  or  exemptions  from,  the  com- 
mon-law liability  of  carriers,  which  would 
formerly  have  been  held  against  public  pol- 
icy and  void.  In  fact,  it  has  now  become  the 
accepted  general  business  usage  (which  is 
itself  strong  evidence  as  to'what  is  in  accord 
with  public  policy)  for  carriers  and  shippers 
to  contract  lor  some  exemptions  from  the 
strict  liability  imposed  by  common  law.  At 
one  time  the  courts  in  England  had  ^one  so 
far  as  to  hold  that  public  carriers  might  by 
special  contract,  and  even  bv  public  notice, 
relieve  themselves  from  liability  for  the  con- 
sequences of  the  gross  negligence,  or  even 
felony,  of  their  servants.  This  led,  in  1854, 
to  the  passage  of  the  Act  commonly  called 
the  *•  Railway  and  Canal  Traffic  Act,"  de- 
claring that  such  carriers  should  be  liable  for 
loss  occasioned  by  their  own  neglect  or  de- 
fault, or  that  of  tfieir  servants,  notwithstand- 
ing any  notice,  condition,  or  declaration  to 
the  contrary,  but  providing  that  they  might 
make  such  conditions  with  respect  to  the  car- 
riage of  goods  as  should  be  adjudged  ''just 
and  reasonable"  by  the  court  or  judge  before 
whom  the  case  should  be  tried.  It  is  signifi- 
cant of  the  views  of  parliament  as  to  what 
conditions  would  be  just  and  reasonable,  and 
hence  in  accordance  with  public  policy,  in 
case  of  the  transportation  of  livestock,  that 
this  same  statute  provides  that  no  great<^r 
damages  shall  be  received  for  any  animnl 
l^an  certain  specified  sums,  presumablv  fixed 
with  reference  to  the  average  value  of  ordi- 
nary animals,  unless  a  higher  value  is  de- 
clared by  the  shipper  at  the  time  of  dcliverv. 
This  is  perhaps  not  without  some  weight  in 
oonsiderinsr  the  justness  and  reasonableness 
of  the  conaitions  or  stipulations  of  the  con- 
tract now  before  us.    It  would  hardly  be  in 
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point  to  consider  the  English  decisions  under 
this  Btiitute  as  to  whac  cuoditions  are  or  are 
not  ^just  and  reasonable,"  further  than  to 
say  that  beyond  a  doubt  they  would  uphold 
the  yalldity  of  the  one  now  under  considera- 
tion. In  ihe  United  States,  at  least  since 
the  case  of  New  Jer9ey  Steam  Nav,  Co.  y. 
Merchant  Bank  of  Boston,  47  U.  8.  6  How. 
844,  12  L.  ed.  465.  it  has  been  the  universal 
law  of  this  country  that,  in  the  absence  of  a 
statute  prohibiting  it,  any  common  carrier 
may  by  special  contract  limit  the  common- 
law  liability,  provided  the  contract  is  *"  just 
and  reasonable  in  the  eye  of  the  law."  We 
adopt  this  form  of  statement  advisedly,  for 
in  all  the  cases  the  ultimate  test  applied  by 
the  courts  in  determining  whether  a  condition 
limiting  the  common-law  liability  was  or 
was  not  against  public  policy  has  been 
whether,  under  all  the  circumstances,  it  was 
or  was  not  just  and  reasonable  in  the  eye  of 
the  law.  In  the  leading  case  of  New  York 
Cent.  R.  Co.  v.  Lockwood,  84  U.  S.  17  Wall. 
857,  21  L.  ed.  627,  the  court  placed  its  de- 
cision that  a  carrier  could  not  stipulate  for 
exemption  from  responsibility  for  the  negli- 
gence of  himself  or  his  servants  upon  that 
express  ground.  The  English  statute,  al- 
ready reierred  to,  in  using  the  expression 
''just  and  reasonable,"  but  adopted  the  exist- 
ing rule  of  law.  The  right  of  the  common 
carrier  to  limit  his  common-law  liability  by 
special  contract  was  fully  recognized  by  this 
court  as  long  ago  as  Chrutenmn  v.  American 
Exp.  Co.,  15  Minn.  270,  (Oil.  208,)  2  Am. 
Bep.  122;  but,  in  accord  with  the  great 
weight  of  authority  in  this  country,  we  have 
held  that  he  cannot  contract  for  exemption, 
either  in  whole  or  in  part,  from  liability  for 
the  negligence  of  himself  or  his  servants; 
that  such  an  exemption  is  against  public 
polic5,  because  it  would  enable  him  to  put 
olT  the  essential  duties  of  his  public  employ- 
ment. Christenson  v.  American  Exp.  Co. 
supra;  Shriver  v.  Sumx  City  &  8t.  P.  H.  Co. 
24  Minn.  506 ;  Ortt  v.  Minneapolis  <fc  St.  L. 
R.  Co.  36  Minn.  896 ;  MoiUton  v.  St.  Paul, 
M.  d:  M.  R.  Co.  81  Minn.  85,  47  Am.  Rep. 
781 ;  Boehl  v.  Chicago,  M.  d  St.  P.  R.  Co.  U 
Minn.  101. 

The  case,  therefore,  comes  down  to  a  ques- 
tion of  the  construction  to  be  placed  on  this 
stipulation.  If  the  purpose  of  it  was  merely 
to  place  a  limit  on  the  amount  for  which  the 
defendant  should  be  liable,  then  clearly,  as 
to  losses  resulting  from  negligence,  it  is  not 
just  or  reasonable,  and  is  not  binding  on  the 
plaintiff.  On  the  other  hand,  if  it  was  a 
stipulation  as  to  the  value  of  the  property, 
fairly  and  honestly  made  as  the  basis  of  the 
carrier's  charges  and  responsibility,  then  we 
think  it  ought  to  be  upheld  as  a  just  and 
reasonable  mode  of  securing  a  due  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re 
ceives,  and  of  protecting  himself  against  ex 
travagant  and  fanciful  valuations.  At  this 
point  we  may  suggest  that,  so  far  as  the  ques- 
tion now  under  consideration  is  concerned, 
we  see  no  difference  between  a  case  like  the 
present,  where  the  stipulation  is  that  the 
value  of  the  property  does  not  exceed  a  spec- 
ified sum,  and  one  where  the  value  is  stipu- 
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lated  to  be  a  specified  sum ;  also  t^hat  It  make» 
no  difference  whether  the  valuation  expressed 
in  the  contract  is  one  previously  named  by 
the  shipper  on  requirement  of  the  carrier,  or 
one  inserted  in  the  contract  by  the  carrier 
without  being  named  by  the  shipper,  but  ac- 
quiesced in  by  him.  In  either  case  it  beoomea 
a  part  of  the  contract  on  which  the  minds  of 
the  parties  meet,  and  on  which  they  act. 
Also,  if  the  purpose  of  the  stipulation  is  a 
lawful  and  proper  one,  the  mere  fact  that  it 
may  incidentally  have  tJie  effect  of  limiting 
the  amount  of  the  carrier's  liability  in  case 
of  loss  caused  by  negligence  will  not  render 
it  invalid.  Contracts  of  this  kind  relating 
to  the  transportation  of  livestock  are  very 
common,  ana  their  reasonableness,  at  least 
as  applied  to  that  class  of  property,  seems  to 
us  quite  apparent.  Every  one  may  be  pre- 
sumed to  know  approximately  the  average 
value  of  ordinary  aomestic  animals,  but  it 
is  well  known  that  many  animals  have  a 
special  value  because  of  some  peculiar  ouali- 
ties^-such  as  speed  or  pedigree — which  are 
not  apparent  from  mere  inspection.  For  ex- 
ample, a  horse  which,  to  one  not  acquainted 
with  it  might  not  appear  to  be  worth  mor& 
than  any  ordinary  horse,  might,  because  of 
speed,  be  worth  $10,000.  The  agents  of  com- 
mon carriers  are  not  expected  to  be,  and  U3u- 
ally  are  not.  experts  as  to  tlie  special  or 
peculiar  value  of  particular  animals.  Or- 
dinarily they  would  know  nothing  about 
the  matter  except  what  they  learned  from 
the  shipper's  statement.  F^esumably.  the 
charges  for  transportation  are  to  a  consider- 
ablelsxtent  based  on  the  value  of  the  prop- 
erty. Moreover,  the  measure  of  care  on  part 
of  the  carrier  will  naturally  be  commensurate 
with  the  value  of  the  property  intrusted  to 
him.  Consequently  the  law  always  required 
entire  good  faith  on  part  of  the  shipper  Id 
stating  the  nature  and  value  of  property  de- 
livered to  a  carrier  for  transportation.  £v«d 
when  the  common-law  liability  of  carriers 
was  enforced  most  rigorously,  the  courts  al- 
ways upheld  limitations  of  it  imposed  for 
the  purpose  of  procuring  a  full  disclosure  of 
the  value  of  the  property,  especially  of  arti- 
cles of  unusual  value,  or  subject  to  extra 
hazard.  This  is  illustrated  in  that  numerous 
class  of  cases  where  packages  whose  contents 
were  not  open  to  inspection  were  delivered 
to  an  express  company  or  other  carrier  by  the 
owner,  who  accepted  a  receipt  therefor  con- 
taining a  condition  that  in  case  of  loss  the 
holder  should  not  demand  beyond  a  specified 
sum,  at  which  the  article  was  thereby  valued, 
unless  a  greater  value  was  expressed  or  de- 
clared. But  we  see  no  difference  in  princi- 
ple between  a  case  where  the  value  of  the 
f property  is  unknown  to  the  carrier  because 
nclosed  in  a  box,  and  one  where  it  is  un- 
known because  dependent  on  latent  qualities 
not  ordinarily  ascertainable  by  inspection. 
We  think  we  are  justified  in  taking  judicial 
notice  of  the  fact  that  the  maximum  values 
placed  by  this  contract  on  different  kinds  of 
domestic  animals  are  approximately  those  of 
average  ordinary  animals  in  the  country 
through  which  defendant  does  business.  By 
executing  this  contract  the  plaintiff  stipu- 
lated, and  in  effect  represented  to  defendant,. 
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that  his  hones  were  not  worth  to  exceed  $100 
each,  and  that  the  charges  for  transportation 
should  he  based  on  that  valaation.  Assum- 
ing, as  we  must  that  the  contract  was  fairly 
mwde  for  the  purposes  expressed  in  it,  we 
think  it  ought  to  be  upheld  as  just  and  rea- 
sonable. It  is  not  in  any  proper  sense  a  con- 
tract for  exemption  from  tne  consequences  of 
negligence.  In  this  view  we  are  sustained 
by  the  great  weight  of  authority.  Hart  ▼. 
Annsylvania  R  Go,  112  U.  S.  881,  28  L.  ed. 
717;  S^ire  ▼.  New  Tark  Cent.  B,  Go,  98 
Mass.  289.  98  Am.  Dec.  162 :  Oravet  y.  Lake 
Share  A  M,  8.  R.  Co.  187  Mass.  88,  50  Am. 
Rep.  282;  RiU  v.  Boeton,  H.  T.  A  W.  R  Co. 
144  Mass.  284 ;  South  A  North  Ala.  R  Co.  y. 
Henlein,  52  Ala.  606,  28  Am.  Rep.  578 ;  Lou- 
ieviUe  A  N.  R  Co.  v.  6herrod,&i  Ala.  178; 
Harveu  ▼.  Terre  Haute  A  1.  R  Co.  74  Mo. 
^38,  IxmuviUe  A  N.  R.  Co.  v.  SoweU,  90 
Tfcon.  17;  DurUley  v.  Boston  A  M.  R  Co. 
(K.  H.)  9L.  R.  A.  449. 

Wc  cite  no  cases  from  Jurisdictions  where 
contracts  for  exemption  from  liability  for 
negligence  are  upheld,  as  tbey  would  not  be 
in  point  in  this  state.  In  fact,  it  will  be 
found  that  there  are  very  few  authorities 
against  our  views.  Most  of  the  cases,  usu- 
ally carelessly  cited  as  authority  on  the  other 
side  of  this  question,  will  be  found,  on  care- 
ful examination,  to  be  clearly  distinguish- 
able and  not  in  point.  In  some  of  them  the 
stipulation  was  purely  and  solely  one  arbi- 
trarily limiting  the  amount  of  recovery,' 
without  regard  to  the  value  of  the  Droperty, 
as  in  MotiUon  v.  St.  Paul,  M.  A  M.  R  Go. 
tupra.  In  others  it  was  held  that  the  shipper 
never  agreed  to  the  limitation,  and  for  that 
reason  was  not  bound  by  it.  In  others  the 
decision  was  expressly  placed  on  the  ground 
that  both  parties  knew  that  the  property  was 
of  much  greater  value  than  that  stated  in  the 
contract,  and  arbitrarily  inserted  a  sum  gross- 
ly disproportionate  to  the  true  value  solely 
for  the  purpose  of  limiting  the  amount  of  the 
carrier's  liability.  Counsel  for  plaintiff  re- 
lies on  MoulUm  v.  St.  Paul,  M.  A  M.  B.  Co. 
eupra,  and  Boehl  v.  Chicoffo,  M.  A  St.  P.  B. 
Co.,  eupra,  as  settling  the  law  in  this  state 
in  his  favor.  The  Moulton  Case,  for  a  reason 
already  suggested,  is  not  in  point,  and  in 


that  very  case  this  court  reco^rnlzed  the  right 
of  the  parties  to  agree  upon  the  value  of  the 
property,  or  to  fairly  liquidate  the  damages  ' 
in  case  of  loss  in  accordance  with  the  sup- 
posed value,  and  also  recognized  the  right 
of  the  carrier  to  require  the  disclosure  by  the 
shipper  of  the  value  of  the  property,  to  the 
end  that  proper  care  might  be  taken  of  it, 
and  that  the  amount  of  charges  for  transpor- 
tation might  be  fixed.  The  BoM  Gate  makea 
no  allusion  to  any  such  stipulation  in  the 
contract,  and  contains  nothing  to  indicate 
that  the  point  was  the  basis  of  the  decision, 
or  even  in  the  mind  of  the  court.  A  reference 
to  the  record  in  that  case  shows  that  the  con- 
tract contained  a  stipulation  somewhat  sim- 
ilar to  that  in  this  case,  but  that,  while  the 
point  that  plaintiff *s  recovery  should  be  lim- 
ited to  the  amount  specified  was  made  on  the 
trial  by  a  request  to  charge,  the  prominent 
issue,  aside  from  that  of  the  defendant's  neg- 
ligence, was  whether  the  alleged  contract 
containing  this  provision  was  in  fact  plain- 
tiff's contract,  and  the  briefs  of  counsel  show 
that  the  point  was  barely  alluded  to  on  the 
argument  in  this  court :  hence  we  do  not  con- 
sider the  case  as  an  authority  controlling  the 
present  one. 

Ck>unsel  for  plaintiff  have  arrued  this  case 
on  the  assumption  that  defendant  knew,  at 
the  time  of  the  shipment  of  the  property, 
that  these  horses  were  actually  worth  $2,100, 
but  there  is  no  warrant  for  this.  It  by  no 
means  follows,  because  defendant  now  knows 
and  admits  their  value  to  have  been  $2,100, 
that  it  knew  that  fact  when  it  received  the 
property.  What  would  be  the  effect  if  de- 
fendant then  knew  that  fact  is  a  question  not 
now  before  us,  and  which  we  are  not  called 
on  to  decide.  We  may  say,  however,  that  if 
both  parties,  knowing  the  actual  value  of  the 
property,  arbitrarily  insert  in  the  bill  of 
Jading  a  much  less  sum,  grossly  dispropor- 
tionate to  the  roal  value,  for  the  purpose  of 
limiting  the  liability  of  the  carrier  for  the 
consequences  of  its  negligence,  the  stipula- 
tion  would  be  invalid. 

Order  reversed. 

Vanderburgh  and  Collinfl,  JJ.,  absent^ 
took  no  part. 
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MaryC.  EWINGrfa/., -Ippto., 

V. 

William  T.  WILSON,  Exr.,  etc.,  of  Daniel 
D.  Pratt,  Deceased,  et  al. 


-Ind.. 


1.   A  deed  in  trust  making  a  g;ilt  will  not 
be  irrevocable  if  the  donor  did  not  in- 


tend to  mafece  it  eo  no  matter  what  may  have 
been  the  uDderstandimr  of  the  trustee  or  of 
those  who  drew  the  iostrument,  espeolaliy  where 
the  donor  acted  without  oouosel  other  than  that 
of  the  trustee,  who  had  great  iDfluence  over  him. 

8.  The  power  of  reToeation  will  be 
presumed  to  be  reserved  in  case  of  a  deed 
.of  trust  oonstituting  a  gift,  in  the  absence  of 
proof  of  intention  to  make  it  irrevocable. 


KonL— Mistake^  fraud,  wndue  inHutnc^,  etc.,  <u  a 
around  for  relief  from  a  voluntary  irugt. 

That  in  ereoeral  a  voluntary  trust  when  com- 
pletely executed  is  as  irrevocable  as  any  other  is 
shown  by  Ewing  v.  Jones,  15  L.  R.  A.  7S,  and  note^ 
180  Ind.  347. 

In  addition  to  the  authorities  there  dted,  the 
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followlnfir  cases  show  the  extreme  reluctance  of  the 
courts  t<)  interfere  to  relieve  In  such  cases:  The- 
baud  V.  Scberroerhom,  61  How.  Pr.  200:  Oreenfleld'a 
fistate,  U  Pa.  501;  Conner  v.  Garrard  (Ky.)  June  lU 
1882;  BwinflT  v.  Sbannahan  (Mo.)  Dec  2S.  1802;  Fel- 
lows' App.  96  Pa.  470;  Twinings'  App.  97  Pa.  40:  God- 
frey  v.  Poole,  L.  B.  18  App.  Gas.  497;  Light  v.  Soott* 


See  also  20  L.  R.  A.  362. 
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(April  27,  1803.) 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Ck)urt  for  Cass  County  In 
favor  of  defendants  in  an  action  brought  to 
recover  possession  of  certain  real  estate.  Af- 
Jirmed, 

In  December,  1863.  Gteorge  W.  Ewing.  Jr., 
was  the  owner  of  a  large  amount  of  real  estate, 
situated  in  various  parts  of  the  United  States. 
On  the  31st  day  of  that  month  he  conveyed  this 
real  estate  to  his  father  George  W.  Ewing.  6r.. 
by  a  deed,  in  trust,  for  the  following  uses  and 
pu  I  poses: 

First.  That  the  trustee  shall  sell  and  convey 
«uch  parts  of  the  real  estate  as  shall  seem  most 
^vantageous  for  the  interest  of  the  trust,  and 
the  proceeds  shall  be  invested  for  the  same 
purpose. 

Second.  Of  the  Income  and  profits  arising 
Tinder  the  trust  a  reasonable  sum  shall  be  ex- 
pended for  George  W.  Ewing,  Jr. ,  and  the  re- 
mainder shall  be  expended  for  the  benefit  of 
the  trust. 

Third.  Should  the  trustee  die  before  his 
ward,  that  Jesse  HoUiday,  or  upon  his  refusal, 
•such  person  as  the  court  of  common  pleas  of 
Allen  County,  Indiana,  should  appoint,  should 
take  up  and  continue  the  trust. 

Fourth.  That  upon  the  death  of  George  W. 
Ewing.  Jr..  the  trust  property  should  descend 
to  its  legal  representatives. 

The  father  took  possession  of  the  property 
«nd  held  it  until  March  1, 1866,  when  he  re- 
conveyed  it  by  deed  to  the  son.  On  November 
8,  1865,  George  W.  Ewing,  Jr.,  intermarried 


I  with  Mar^  C.  Ewlng,  one  of  the  appellants  in 
this  case.  The  other  appellant,  George  W. 
Ewing,  is  the  issue  of  that  marriage.  After 
the  deed  of  reconveyance,  George  W.  Ewinff, 
Jr.,  and  his  wife,  sold  and  conveyed  the  lands 
in  question  in  this  case  to  persons  from  whom 
the  defendants  in  this  case  claim  title.  After 
the  death  of  George  W.  Ewing,  Jr.,  several 
suits  were  brought  by  his  wife  and  son  to  re- 
cover possession  of  land  which  had  been  sold 
by  him  during  his  lifetime.  One  of  the  cases, 
entitled  Ehnng  v.  Jones,  went  to  the  Supreme 
Court  in  such  a  manner  as  to  involve  only  the 
question  of  the  construction  of  the  deeds  of 
trust  and  reconveyance.  That  case  is  reported 
on  page  75  of  volume  15,  L.  R.  A.  The  court 
ruled  that  the  deed  of  reconveyance  was  inef- 
fectual to  defeat  the  interests  of  the  wife  and 
son. 
Further  facts  appear  in  the  opinion. 

Menra,  Nelson  *  Myers*  Frederic 
Ullman  and  Robert  E.  Pendjurvi«»  for 

appellants: 

The  statutes  of  Indiana  provide  that  words 
of  inheritance  are  unnecessary  "to  create  in 
the  grantee  an  estate  of  inheritance,"  and  that 
in  order  "to  convey  any  lesser  estate  it  shall  be 
so  expressed  in  the  deed." 

1  Rev.  Stat.  1876,  p.  864,  §  14. 

A  devise  or  conveyance  to  A  B  vests  in  Mm 
an  estate  in  fee  simple;  a  devise  or  conveyance 
to  him,  his  heirs  and  assigns  does  no  more; 
words  of  inheritance  are  by  our  statute  un- 
necessary. 

Jones  V.  Chandler,  40  Ind.  591. 


^  TIL  S30;  Sorivner  v.  Diets.  84  Gal.  297;  Saisrent  v.  { 
Baldwin,  (X)  Vt.  17;  MoPheraon  v.  Bollins,  107  N.  Y. 
S16:  Oobb  V.  Nigbt.  74  Me.  253. 

But  equity  is  always  ready  to  relieve  in  oases  of 
^raud,  mistake,  undue  Influence  and  the  like,  and 
the  mere  fact  that  the  case  is  one  of  voluntary  trust 
Is  not  sufficient  to  cause  It  to  withhold  its  aid.  The 
«ame  general  rules  govern  in  determining  whether 
•oases  of  voluntary  trusts  are  within  the  power  of 
•equity  to  relieve  as  govern  in  other  oases  of  fraud 
and  mistake. 

Consequently  mere  mistake  of  law  is  not  suffl- 
•elent  to  authorize  a  court  to  relieve  one  from  a 
voluntary  settlement  in  the  absence  of  imposition, 
misrepresentation,  undue  influence  or  surprise. 
Dupre  V.  Thompson,  4  Barb.  28S;  Kopp  v.  Gunther, 
«Cal.68. 

So  mere  weak  understanding  accompanied  by 
the  fact  that  the  transaction  is  improvident  is  not 
«ufficieot  ground  to  set  aside  the  deed,  if  there  is 
DO  fraud  or  surprise.   Nace  v.  Boyer,  aO  Pa.  99. 

On  the  other  hand,  so  soon  as  it  appears  that  the 
•deed  was  fraudulently  or  improperly  obtained, 
•equity  will  decree  that  it  be  given  up  and  canceled, 
darnsey  v.  Mundy,  24  N.  J.  Eq.  243. 

If  any  facts  appear  which  tend  to  raise  a  suspic- 
ion of  fraud  the  beneficiary  had  the  burden  of  ex* 
f)laining  them. 

Thus  where  a  power  of  revocation  was  inserted 
in  the  draft  of  the  deed,  but  afterwards  stricken 
-out  at  the  iostance  of  one  who  would  benefit  by  its 
absence,  the  court  held  that  the  deed  would  be  set 
aside,  unless  it  was  shown  that  the  clause  was 
«ci*ioken  out  with  the  knowledge  and  consent  of 
the  grantor.    Harbidge  v.  Wogan,  6  Hare,  258. 

So  a  deed  of  trust  giving  the  remainder  of  an 
•estate  after  the  grantor^s  life,  which  the  grantor 
had  received  under  his  brother*8  will,  to  a  priest  for 
the  benefit  of  a  school  was  set  aside,  where  it  was 
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obtained  by  the  priest,  who  was  thegrantor'a  cou- 
fessor,  by  presenting  a  paper  signed  by  the  testa- 
tor in  which  the  latter  expressed  a  desire  that  the 
property  should  go  to  the  school,  and  claiming  that 
it  was  a  valid  will,  although  he  has  been  advised  by 
a  lawyer  that  it  was  worthless.  Finegan  v.  Tbeiscn 
(Mich.)  June  10, 1892. 

Any  undue  influence  will  be  fatal  to  the  deed  at 
least  If  it  is  exercised  by  one  who  profits  by  Its  pro- 
visions. 

So  a  settlement  procured  through  the  undue  in- 
fluence of  one  of  the  beneficiaries  will  besetaakleL 
Bailey  v.'Finlayson,  26  Fla.  168. 

But  the  mere  fact  that  the  trustee  was  the  eonfl- 
dential  adviser  of  the  grantor  is  not  suiBcient  to 
cause  the  setting  aside  of  the  deed,  where  it  ap- 
pears that  the  grantor  acted  upon  his  Independent 
Judgment.    Faik  v.  Turner,  lOL  Mass.  494. 

Deception,  ignorance,  or  mistake  is  likewise  fataL 

Thus  where  it  was  clear  that  the  settlor  did  not 
understand  the  provisions  of  <he  deed,  which  was 
prepared  for  him  by  his  uncle,  it  was  set  aside. 
Dutton  T.  Thompson,  L.  R.  28  Ch.  Biv.  278. 

So  where  the  deed  is  executed  in  ignorance  of  its 
effect  and  with  no  advice  from  counsel  on  the  sub- 
ject, it  will  be  set  aside.  Kerr  v.  Oouper.  6  Del.  Ch. 
510;  Lister  v.  Hodgson,  L.  R.  4  Eq.  80. 

It  hus  been  held  that  if  the  deed  was  not  Intended 
to  be  irrevocable,  it  may  be  set  aside.  WoUaston 
V.  Tribe,  L.  B.  9  Bq.  Oa&  44. 

And  conversely,  if  the  grantor  intended  the  deed 
to  be  revocable,  eq  uity  will  so  treat  it.  Nanney  v. 
W1Uiams,22Beav.462. 

A  trust  deed  by  an  old  ignorant  woman  to  her 
oonfidentlal  adviser  and  her  sun  will  be  set  aside, 
where  she  was  not  advised  that  the  deed  would  be 
irrevocable  and  she  thought  that  it  might  be  re- 
yoked  and  acted  upon  that  assumptioii*  Barnard 
V.  Oantz,  60  N.  Y.  S.  B.  974. 
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Clearly,  then,  a  fee  passed  by  this  deed  to 
the  trustee. 

Where  it  is  the  maoifest  intent  of  the  grantor 
io  cfonyey  a  fee,  or  where  the  duties  of  the 
trustee  and  the  necessities  of  the  trust  require 
that  he  have  the  fee,  the  trustee  will  be  invest- 
•ed  with  the  fee,  notwithstanding  the  absence 
of  words  of  inheritance  from  the  devise  or  con- 
yeyance  to  him. 

1  Perry,  Tr.  §  816;  Locke  ▼.  Barbour,  62 
Ind.  585;  North  v.  PhObrook,  84  Me.  587; 
NeUson  v.  Lagow,  53  U.  S.  12  How.  106,  18 
L.  ed.  912;  Clevdand  y.  Hallett,  6  Gush. 
408. 

The  whole  estate  of  the  grantor  in  the  prop- 
•erty  described  therein  pass^  by  the  trust  deedL 
This  was  necessarily  so. 

Farguharaon  ▼.  Eiehelberger,  15  Md.  68; 
JSUearng  y.  Palmer,  10  Met.  82;  Oould  v. 
Lamb,  11  Met.  84,  45  Am.  Dec.  I&7;j8tanley 
▼.  Colt,  72  U.  S.  5  Wall  168.  18  L.  ed.  510; 
Angell  v.  Boaenbury,  12  Mich.  241;  NieoU  y. 


Walworth,  4  Denio,  891;  Morgan  ▼.  Moore^ 
8  Gray.  819. 

There  are  several  reasons  why  this  tmst  was 
intended  to  be  permanent,  continuing,  and  ir- 
revocable during  the  life  of  the  grantor.  The 
deed  itself  indicates  this  in  that. 

(1.)  No  power  of  revocation  is  reserved  in 
the  deed. 

(2.)  Specific  direction  as  to  the  trusteeship 
up  to  the  death  of  the  grantor  is  made. 

(8.)  Provision  is  made  for  the  successor  in 
case  of  death,  or  refusal  to  act  of  the  trustee. 

(4.)  Disposition  of  tbe  property  is  also  pro- 
vided for  upon  the  death  of  the  grantor. 

(5.)  Beneficiaries  not  then  in  being  were 
contemplated  in  the  deed  of  trust. 

Every  power,  beneficial  or  in  trust,  shall  be 
irrevocable  unless  an  authority  to  revoke  it  is 
reserved  in  the  instrument  creating  the  same. 

Ind.  Stat.  §  2985. 

Ever^  sale,  convevance,  or  other  act  of  a 
trustee,in  contravention  of  a  trn8t,shall  be  void. 


Where  a  deed  was  prepared  by  an  attorney  and 
-exeouted  by  bta  client,  a  youngr  man  wbo  had  ap- 
plied to  htm  for  a  loan.  settUnsr  the  property  of  the 
•client  so  as  to  restriot  his  power  of  deaUnsr  with  It 
jind  maklDfiT  tbe  attorney  trustee  in  such  a  way  as 
to  deliver  the  client  over,  bound  hand  and  foot, 
4nto  the  attorney's  power,  and  It  did  not  appear 
that  the  client  had  knowledge  of  the  provisions  and 
irave  his  authority  therefor,  the  deed  was  set  aside. 
If  oore  V.  Prance,  0  Hare,  209. 

When  the  irrantor  is  erroneously  advised  by 
counsel  that  the  deed  is  revocable  at  any  time,  and 
•executes  it  on  that  ad  rice,  it  will  be  set  aside.  Kil- 
dluffe  V.  Maltland,  SO  W.  N.  a  46. 

The  absence  of  a  power  of  revocation  is  not  oon- 
-olosive,  where  the  deed  was  made  without  pro- 
fessional advice  and  without  aclear  understandinir 
4>y  the  errantor  of  bis  rigrbts.  Jackson  v.  Pennsyl- 
Yania  Go.  2  Pa.  Dist  Kep.  226. 

Bquity  will  set  aside  a  trust  deed  by  a  single 
^ifoman  to  her  grandfather  creating  an  irrevocable 
separate  use  for  hemelf ,  when  it  was  not  executed 
in  contemplation  of  marriaKe,  nor  with  Intent  to 
tnake  it  Irrevocable,  but  upon  the  assurance  of  her 
mother  and  grandfather  that  It  could  be  revoked, 
«nd  she  acted  without  the  advloe  of  counsel. 
Bristor  v.  Tasker,  185  Pa.  110. 

The  deed  will  be  set  aside  if  the  grantor  was  ig- 
tiorant  of  what  he  was  doing,  the  deed  not  having 
been  read  over  to  hfm  nor  its  pro\risions  explained 
to  him.    Meadows  v.  Meadows,  16  Beav.  4QL 

If  tbe  deed  contains  a  provision  for  compensa- 
tion as  trustee  to  the  one  who  advises  and  drew 
the  deed,  the  provision  will  be  ignored,  unless  it  is 
shown  that  the  grantor  knew  of  the  particular 
provisions  and  without  influence  from  those  inter- 
ested, assented  to  them.  Greenfields  Bstate,  14 
Fa.  607. 

Absence  of  advloe  of  counsel  is  made  a  prominent 
-fteture  in  several  oases. 

Thus  where  a  young  lady  was  induced  to  subject 
-a  legacy  to  trusts,  to  which  it  ought  not  to  have 
been  subjected,  by  executors  who  haa  influence 
over  her,  without  being  advised  or  cautioned,  or 
having  consulted  oounsel,  it  was  treated  as  a 
nullity.   Prldeaux  v.  Lonsdale,  1  DeG.  J.  ft  8. 439. 

So  where  a  man  of  intemperate  habits  made  a 
voluntary  conveyance  In  trust  for  the  benefit  of 
his  father,  mother,  and  sister,  without  securing 
«ny  portion  for  his  own  family,  without  the  advice 
ot  oounsel  and  while  under  the  influence  of  his 
father,  it  was  set  aside.    MiskeyS  App.  107  Pa.  612. 

And  in  a  naU  In  18  Aul  L.  Heg.  N.  S.  860,  Mr.  Or, 
T.  Bispham  mentions  a  nieipriui  case  in  Pennsyl- 
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van  la,— Leach  v.  Earr,— in  which  an  intimation  by 
Jitdae  Sharswood  that  an  antenuptial  marriage 
settlement  would  have  to  be  set  aside,  because  it 
was  executed  without  any  independent  advice  of 
counsel,  compelled  a  compromise  of  the  case. 

But  in  England  it  has  been  stated  that  aU  that  the 
law  requires  in  a  deed  of  this  description  is  that  It 
shaU  be  effective  and  shall  not  contain  any  extra* 
ordinary  clauses,  unless  they  are  shown  plainly 
and  distinctly  to  have  been  brought  to  the  notice 
of  the  settlor  and  to  have  been  understood  by  him. 
PhilUps  V.  Mulllngs,  L.  B.  7  Ch.  App.  246. 

But  the  deed  will  not  be  set  aside  where  the 
grantor  refused  to  have  It  read  over  and  explained 
to  him,  relying  on  his  solicitor  to  make  it  and  look 
into  the  details  on  his  behalf.  Lovell  v.  Wallis,  GO 
L.  T.  N.  8. 681. 

If  the  deed  is  such  as  to  accomplish  its  purposes 
the  courts  do  not  look  with  favor  on  applications 
for  relief  after  the  grantor*s  purpose  has  been  ao- 
oompUshed  when  a  revocation  would  Injure  the 
interests  of  others. 

Thus  the  absence  of  a  power  of  revocation  from 
a  deed  of  trust  executcHl  by  a  spendthrift  for  the 
benefit  of  his  wife  and  children  will  not  entitle 
him  to  be  relieved  from  It.  Merrlman*s  App.  184 
Pa.  114. 

8o  where  a  voluntary  'deed  of  trust  is  made  by 
one  about  going  into  busineas  for  the  purpose  of 
protecting  his  property  for  the  benefit  of  his 
family,  it  will  not  belset  aside  because  it  contains 
no  power  of  revocation.  Henry  v.  Armstrong,  L» 
E.18Ch.I>lv.688. 

So  where  the  deed  in  a  general  way  accomplishes 
the  object  of  the  grantor,  and  there  is  no  evidence 
that  his  Instructions  as  to  its  preparation  were 
mistaken  or  disobeyed,  it  wlU  not  be  set  aside,  al- 
though some  of  its  provisions  may  be  displeasing 
to  him.    Byrne  v.  Qunnlng  (Md.)  Nov.  18, 1881. 

The  family  settlements  so  prevalent  in  England 
hardly  come  under  the  head  of  yoluntary  settle- 
ments and  have  not  been  collected  in  this  note,  but 
it  may  be  stated  with  regard  to  them  that  there  is  a 
disposition  on  the  part  of  the  court  to  uphold  them, 
and  it  will  do  so  where  the  father  acquires  no  ben- 
efit not  already  possessed  by  him  and  if  tbe  settle- 
ment be  a  reasonable  and  propei  one,  even  though 
It  may  appear  that  someinfiuence  wasexercised  by 
him  to  Induce  the  son  to  execute  it,  and  provided 
also  that  there  was  no  suppression  of  what  was 
true  or  suggestion  of  what  was  false.  But  if  the 
father  acquires  a  benefit  and  the  son  acted  without 
professional  advloe,  the  court  will  interfere. 
Hoghton  V.  Hoghton,  16  Beav.  278.  H.  P.  F. 
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Ind.  Stat.  §  2978. 

The  irrevocable  character  of  a  trnst  duly 
created  except  as  a  power  to  revoke  has  been 
ezpreflsiy  reserved  in  the  iostrumeDt  creatlDjr 
it,  has  lieeo  affirmed  and  reaffirmed  in  a  long 
line  of  decisions  by  both  English  and  American 
courts. 

ViUers  v.  Beaumont,  1  Vem.  99;  Betre  v. 
Espinasse,  2  Myl.  &  K.  496  :  Bill  v.  Cure- 
tan,  Id.  508;  Mlison  v.  KUiwn,  6  Yes.  Jr. 
656;  Eekewich  v.  Manning,  1  De  G.  M.  <& 
G.  176;  8ewaU  v.  Bob&rU,  115  Mass.  262; 
Keyes  v.  Carkton,  141  Mass.  46,  56  Am. 
Rep.  446:  Isham  v.  Delaware,  L.  d  W,  B, 
Co.  11  N.  J.  Eq.  227;  Qaylord  v.  Lafayette, 
115  Ind.  429;  "Wright  ▼.  Moody,  116  Ind. 
179. 

The  reconveyance  viras  void.  The  fee  re- 
mained in  the  trustee.  When  he  died  in  May, 
1866,  it  passed  to  the  successor  named  in  the 
trust  deed.  He  subsequently  refused  to  act, 
and  upon  proper  application  the  court  of 
common  pleas  of  Allen  county,  Indiana, 
appointed  a  trustee,  in  accordance  with  the 
provisions  of  the  deed.  In  December,  1872, 
the  grantor  in  the  trust  deed  died.  By  the 
provisions  of  the  trust  deed  upon  the  death  of 
the  grantor  the  trust  should  terminate  and 
"  the  property  hereby  placed  in  trust  shall 
descend  to  the  legal  representatives  of  the  said 
Geo.  W.  Ewing,  Jr."  the  grantor. 

In  deeds  of  this  character  the  intention  of 
the  grantor  when  construction  is  necessary,  is 
always  looked  to  and  courts  will  endeavor  to 
seek  out  and  follow  that  intention. 

Isham  V.  Delaware,  L,  <t  W,  R  Co.  11  N, 
J.  Eq.  227;  Ware  y.  Biehardson,  8  Md.  505. 
56  Am.  Dec.  762. 

So  many  different  persons  may  be,  under 
dififerent  circumstances,  the  "le^ al  represents- 
tive  "of  another,  that  in  determining  who  fall 
within  that  term  in  the  particular  instance, 
recourse  must  be  had  to  the  context.  The 
meaning  and  intent  of  its  use  and  attendant 
circumstances  are  taken  into  consideration  in 
order  to  arrive  at  a  sensible  construction  and 
one  founded  in  reason. 

Warneeke  v.  JAmbca,  71  III.  91,  12  Am. 
Rep.  85:  Bovman  v.  Lon^,  89  III.  19. 

In  this  case  the  use  of  the  word  "  descend  " 
makes  it  apparent  that  his  children  or  heirs  are 
meant  by  the  words  **  legal  representatives." 

Welch  ▼.  Allen,  21  Wend.  147;  Van  Deuten 
V.  Fort  Edward  Preaby,  Cong.  Trustees,  8 
Keyes,  556. 

When  the  parties  reduce  their  contract  to 
writing,  all  oral  negotiations  and  stipulations 
are  merged  therein,  and  the  writing  must  be 
treated  as  containing  the  whole  contract. 

Stewart  v.  Babbs,  120  Ind.  568;  Ooapstiek  v. 
Bosworth,  121  Ind.  6;  Brown  v.  Bussell,  105 
Ind.  46:  Oarr  ▼.  Hays,  110  Ind.  408;  De  Witt  y. 
Berry,  184  U.  8.  806,  83  L.  ed.  896;  The  Bee- 
tide,  2  Sumn.  567;  1  Greenl.  Ev.  §  275;  White 
V.  Miners  Nat,  Bank  cf  Oeorgetown,  102  U.  S. 
658,  26  L.  ed.  260:  Metealf  y,  Williams,  104  U. 
8.  98,  26  L.  ed.  666;  Martin  v.  Gole,  104  U. 
8.  80,  26  L.  ed.  647;  Diven  v.  Johnson,  8  L.  R. 
A.  808,  117  Ind.  512;  Singer  Mfg.  Co.  t. 
Forsyth,  106  lod.  884. 

On  petition  for  rehearing. 

When  this  court  holds  that  the  effect  of  the 
deed  must  be  determined  '*  as  read  by  the 
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Hght  of  the  circumstances  attending  Its  execu- 
tion and  as  interpreted  by  the  subsequent  act* 
of  the  grantor  and  the  grantee,"  a  proposition 
is  laid  down  which  ignores  the  beneficiaries 
and  virtually  declares  that  the  court  will 
construe  the  trust  according  to  the  interpreta- 
tion of  the  grantor  and  grantee. 

This  is  directly  counter  to  the  general  rule 
which  denies  to  the  author  of  the  trust  and  the 
trustee  the  power  to  change  the  trust  to  the 
detriment  of  l)eneficiaries,  without  their  knowl- 
edge or  consent 

1  Perry,  Tr.  §  104;  Sargent  v.  Baldwin,  60 
Vt.  17;  Minot  v.  TiUon,  64  N.  H.  618;  Me- 
Pherson  v.  HoUins,  107  N.  Y.  816;  Barber  v. 
Thompson,  49  Vt.  218;  Jsham  v.  Ddatpart^ 
L.  db  W,  R.  Co,  11  N.  J.  Eq.  229. 

The  doctrine  that  the  absence  of  a  power  of 
revocation  is  prima  facie  evidence  of  mistake 
is  not  applicable  to  these  cases. 

Miller  v.  Simonds,  72  Mo.  669;  Bankm  ▼. 
PaUon,  65  Mo.  878:  Street  v.  Ooss,  62  Mo.  826; 
Ford  V.  Bennessy,  70  Mo.  580. 
.  Messrs,  Maurice  Winlleld  and  Dyke- 
man*  Wilflon  ft  Tabert  for  appellees: 

Evidence  tending  to  show  fraud  is  admis- 
sible in  cases  where  fraud  is  the  issue  although 
it  may  vary,  add  to,  or  oontradict  the  terms  of 
the  written  contract. 

ffines  V.  Driver,  72  Ind.  128;  1  Whart.  Et. 
§  981;  1  Greenl.  Ev.  §  284;  1  Story,  Eq.  Jur. 
^  200;  Chitty,  Cont  119;  Catling  v.  Newell,  ^ 
Ind.  572. 

Equity  will  often  relieve  against  improvident 
and  mistaken  contracts  upon  the  ground  of 
constructive  fraud  where  no  fraud  in  the  ac- 
tive or  opprobrious  sense  can  be  charged. 

Pom.  Eq.  Jur.  §  955. 

A  court  of  equity  will,  where  the  partiee 
bear  confidential  and  unequal  relations,  or 
where  the  influence  of  the  one  over  the  other 
is  such  as  to  destroy  that  freedom  of  action  and 
equal  footing  in  which  parties  to  a  contract 
should  stsnd,  examine  the  transaction  with 
more  than  ordinary  jealousy,  and  **  will  take 
into  account  all  the  cucumstances  of  the  case^ 
not  only  the  act  and  intentiop  of  the  party,  but 
the  circumstances  under  which  the  act  waa 
done,  the  position  of  the  party,  who  was  said 
to  be  imposed  upon,"  his  being  without  pro- 
fessional advice  or  other  assistance  and  like 
matters. 

Kerr,  Fraud  A  Mistake,  pp.  45, 150;  Story,, 
Eo.  Jur.  §§807-809. 

The  relation  of  parent  and  child  has  alwaya 
been  regarded  as  one  of  confidence. 

Story,  Eq.  Jur.  §  809:  Kerr,  Fraud  <&  Mis- 
take, pp.  179,  180;  Pom.  Eq.  Jur.  §§  927,  928^ 
948,  962. 

In  such  investigations  parol  evidence  is  ad«- 
missible. 

Kerr,  Fraud  &  Mistake,  pp.  885,  887;  Pom» 
Eq.  Jur.  §  858  et  seq„  %  962,  noU;  Wright  ▼. 
Vonderplank,  8  DeG.  M.  &  G.  188. 

The  absence  of  a  power  of  revocation  in  such- 
an  instrument  always  has  been  held  of  great 
si^nlficaoce  and  strong  evidence  in  itself  of  a 
mistake  in  the  execution  of  the  contract. 

Everett  v.  Everett,  L.  R  10  Eq.  404:  Hiiqud- 
nin  V.  Basdey,  2  Lead.  Eg.  Gas.  1250;  Ay^s- 
worth  V.  Whiteomb,  12  R  I.  298;  Qamsey  ▼. 
Mundy,  24  N.  J.  Eq.  244.  See  also  the  not^ 
in  this  last  case  as  reported  in  18  Am.  L.  Reg^ 
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K.  S.  854;  Rick's  App,  105  Pa.  528;  RusieU^s 
App,  75  Pa.  260;  Minot  y.  TiUon,  64  N.  H. 
C18. 

The  instrument  of  December  81,  1868.  in  so 
far  as  it  can  be  claimed  that  it  grants  anything 
to  appellants,  is  testamentary  and  revocable  as 
Bucb. 

Nearpau  v.  Newman,  106  N.  Y.  47. 

A  disposition  of  one's  property  to  take  effect 
after  death  is  a  will. 

1  Redf.  Wills,  p.  6. 

An  instniment  may  be  a  will,  though  in 
form  a  deed. 

I'umer  ▼.  Scott,  51  Pa.  126;  Bcafu  v.  Smith, 
28  Ga.  98, 78  Am.  Dec.  751;  Babb  v.  Harrison, 
9  Rich.  Eq.  Ill,  70  Am.  Dec.  208. 

Ad  instrument  made  like  this  is  revocable  as 
a  will,  so  far  as  it  contains  a  grant  to  take  ef- 
fect at  the  grantor's  death. 

VrederUXs  App.  52  Pa.  888, 91  Am.  Dec. 
159;  BKk*%  App.  105  Pa.  528;  Oingrich's  App. 
1  Mona.  801;  Bx  parte  AngOl,  18  R.  I.  680. 

Upon  appellants'  own  constructioD  of  the  In- 
strument they  would  take  by  it  at  the  death  of 
George  W.  Ewing,  Jr.,  the  same  estate  pre- 
cisely which  they  would  take  by  the  Law  of 
Descent. 

In  such  case  the  title  by  descent  ]>revails  over 
the  title  by  grant,  and  the  grant  is  a  nullity, 
the  reversion  remaining  in  the  grantor. 

A  devise  to  an  heir  of  the  same  interest  the 
law  gives  him  .is  a  nullity. 

StlllweU  V.  Knapper,  69  Ind.  559,  85  Am. 
Rep.  240;  Datideon  v.  Koehler,  76  Ind.  898; 
Robertson  v.  Robertson^  120  Ind.  888;  Co.  Litt. 
22b;  2  Washb.  Real  Prop,  title,  Beversion,  p. 
744. 

A  ffrantor  to  his  own  legal  representatives 
may  during  life  revoke  the  grant  as  being  his 
own  legal  representative  ana  no  one  else  hav- 
ing a  legal  estate  as  such  during  his  life. 

Johnson  v.  Van  Epps,  110  IlL  552. 

We  claim  by  mnt  from  George  W.  Ewing, 
Jr.,  as  his  legal  representatives.  Wc  have 
succeeded  to  his  title,  and  as  to  it  we  are  his 
legal  representatives. 

Warnecke  v.  Lembea,  79111.  91, 12  Am.  Rep. 
85;    W'l-iffht  V.  First  Nat.  Bank  of  Qreenebvrgh^ 

7  Cent.  L.  J.  122;  Bowman  v.  Long,  89111.  22; 
Defaunay  v.  Burnett,  9111.  454;  Bogan  v.  Page, 
69  U.  8.  2  Wall.  607,  17  L.  ed.  855:  Carpenter 
V.  Bannels,  86  U.  8.  19  Wall.  188.  22L.  ed. 
77;  Montgomery  v.  Landusky,  9  Mo.  705; 
Phelps  V.  Smith,  16  HI.  572;  Morehouse  v. 
Phelps,  18  111.  478.    See  also  Wamsley  v.  Oook, 

8  Neb.  850;  Grand  Gulf  R.  A  Bkg.  Co.  v.  Bry- 
an, 8  Smedes  &  M.  284. 

Elliott,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  appellants  claim  title  to  real  estate 
and  base  their  claim  upon  a  deed  executed 
to  G^rge  W.  Ewing,  Senior,  by  George  W. 
Ewing,  Junior.  The  deed  is  the  same  as 
that  which  received  consideration  in  the  cases 
of  Bwing  v.  Jones,  180  Ind.  247,  15  L.  R.  A. 
75 ;  Btoing  v.  LuUs,  181  Ind.  861,  and  other 


The  decisions  in  those  cases  conclusively 
settle  the  questions  arising  upon  the  instru- 
ment itself,  but  they  go  no  further ;  on  the 
contrary,  as  the  opinions  in  those  cases  ex- 
pressly declare,  the  court  confined  its  decis- 
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ion  to  the 'language  of  the  deed,  considered 
without  reference  to  extrinsic  facts.  In  this 
case,  questions  very  different  from  those  pre- 
sented in  the  cases  referred  to  require  con- 
sideration and  decision.  In  the  case  before 
us  the  appellees  filed  a  cross- complaint  as- 
serting title  and  praying  that  it  be  quieted 
in  them,  and  the  court  m£de  a  special  finding. 
The  questions  we  are  required  to  consider 
and  decide  arise  on  the  special  finding,  for 
the  ascertainment  and  declaration  of  the 
principles  applicable  to  the  facts  stated  in 
the  finding  necessarily  involves  and  disposes 
of  all  the  incidental  questions  presented  by 
the  ruling  denying  a  new  trial. 

The  special  finding  sets  forth  various  con- 
veyances, and  among  others  the  deed  of 
George  W.  Ewing,  Junior,  to  George  W. 
Ewing,  Senior,  and  also  the  deed  executed 
by  the  latter  reconveying  the  land  to  the  for- 
mer. Those  deeds  are  sufficiently  set  forth  or 
referred  to  in  Ewing  v.  Jones,  eiipra,  and  we 
do  not  deem  it  necessary  to  again  copy  them, 
or  to  give  a  more  particular  statement  of 
their  contents.  We  copy  from  the  finding 
the  trial  court's  statement  of  the  facts  con- 
nected with  the  execution  of  the  conveyance 
first  mentioned:  "That  said  George  W. 
Ewing,  second,  was  born  July  20,  1841,  and 
was  at  the  time  of  the  execution  of  the  deed 
between  twenty-two  and  twenty -three  years 
of  age,  and  had  just  attained  his  majority; 
that  be  had  been  in  the  arrav  and  had  no 
business  experience  or  knowledge;  that  he 
was  intemperate  in  his  habits,  unmarried  and 
easily  infiuenced  by  those  in  whom  he  had 
confidence,  and  was  particularly  under  the 
influence  and  control  of  George  W.  Ewing, 
Senior,  his  father,  the  grantee  in  said  dee? : 
that  said  deed  described  and  included  all  of 
the  estate,  real  and  personal,  of  which  said 
Gkorge  W.  Ewing,  second,  was  at  the  time 
possessed ;  that  the  property  so  conveyed 
was  of  the  value  of  $iiO,000;  that  George 
W.  Ewing,  Senior,  grantee  and  trustee 
named  in  said  deed,  was  the  father  of  George 
W.  Ewing,  second,  was  a  man  of  great 
wealth,  worth  more  than  $2,000,000,  of 
large  experience  in  business  matters,  great 
ability  and  force  of  character,  and  generally 
carrying  thjngs  his  own  way  with  persons 
connected  with  him,  that  he  had  a  command- 
ing influence  over  his  son,  said  George  W. 
Ewing,  second ;  that  the  deed  of  trust  of  De> 
cember,  1868,  was  executed  by  George  W. 
Ewing,  second,  in  compliance  with  the  sug- 
gestion and  at  the  dictation  of  George  W. 
Ewing,  senior ;  that  the  consideration  of  $600 
named  in  the  deed  was  nominal  and  was  never 
in  fact  paid  as  recited  in  said  deed ;  but  only 
advanced  out  of  the  future  income  of  the 
trust  property,  and  in  an  accounting  had  later 
it  was  accounted  for  out  of  said  income ;  that 
at  the  time  the  deed  was  executed,  and  for 
the  purpose  of  keeping  him  out  of  the  army, 
the  grantee  in  said  deed  had  directed  the 
grantor  to  go  to  California  and  the  grantor 
had  agreed  to  go;  that  both  grantor  and 
grantee  in  executing  said  deed  understood 
that  it  should  be  temporary  only,  and  that 
on. the  son's  return  from  his  visit,  or  as  soon 
as  he  desired,  its  powers  should  be  revoked ; 
but  meantime,  his  father,  in  acting  under 
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said  deed,  should  manage  the  property  and 
create  an  iocome  therefrom ;  that  said  deed 
was  prepared  at  the  instance  of  the  grantee, 
George  W.  Ewing,  Senior,  by  William  Lytle 
and  Byuuoi  D.  Minor,  hie  confidential  book- 
keepers, both  of  whom  were  devoted  to  his 
interests  and  controlled  by  his  wishes;  no 
professional  counsel  was  present  or  consulted. 

The  control  line:  question  in  this  case  is  as 
to  the  effect  of  the  trust  deed  executed  by  Ew- 
ing, the  son,  to  Ewing,  the  father,  as  read  by 
the  light  of  the  circumstances  attending  its 
execution  and  as  interpreted  by  the  subse- 
quent acts  of  the  grantor  and  the  grantee. 
The  light  from  these  sources  falls  fully  upon 
the  case  before  us,  but  it  was  entirely' absent 
from  the  case  as  made  by  the  record  in  Evoing 
V.  Jo7i€S,  supra.  The  great  rule,  we  may  say 
at  the  outset,  for  the.  construct  ion  of  instru- 
ments is  to  discover  and  execute  the  inten- 
tion of  the  contracting  parties.  In  this  in- 
stance it  is  our  duty  to  ascertain,  if  we  can, 
the  intention  of  the  parties,  and.  if  our  quest 
results  successfully,  give  the  intention  full 
etl>ct.  The  general  question  may  be  thus 
stated  :  Did  Ewing,  the  son,  intend  to  part 
with  all  dominion  over  his  property  and  vest 
it  irrevocably  In  Ewing,  the  father?  and  did 
the  deed  of  trust  as  rewi  by  the  light  of  at- 
tending facts  and  the  settled  principles  of 
equitv  jurisprudence,  have  the  effect  to  com- 
pletely devest  the  grantor  of  all  his  property? 
If  this  was  the  intention  of  the  parties  and 
the  effect  of  the  deed,  it  must  stand  as  writ- 
ten; if  it  was  not,  the  reconveyance  of  the 
senior  Ewing  was  effective  ana  the  appeal 
must  fail. 

It  is  too  well  settled  to  admit  of  contro- 
versy that  parol  evidence  is  competent  for 
the  purpose  of  proving  fraud  or  mistake. 
Equity  will  relieve  upon  parol  evidence,  and 
in  cases  similar  in  their  general  features  to 
the  present  courts  have  often  reformed  instru- 
ments such  as  the  one  before  us.  WiUan  ▼. 
Willan,  16  Ves.  Jr.  82;  Wiser  v.  BlaMy,  1 
Johns.  Ch.  607,  1  L.  ed.  268 ;  Quick  v.  ^uy- 
vesant,  2  Paige,  84,  2  L.  ed.  ^^828 ;  OOes  v. 
Bowne,  10  Paige,  626,  4  L.  ed.  1076 ;  Firm- 
stone  V.  De  Camp,  17  N.  J.  Eq.  315 ;  Keissd- 
brack  v.  Litingston,  4  Johns.  Ch.  144,  1  L. 
ed.  795. 

It  is  an  elementary  rule  that  parol  evidence 
is  competent  to  prove  the  consideratioD  of  a 
deed,  and  a  rule  of  like  elementary  character 
is  that  parol  evidence  is  admissible  even 
where  there  is  no  fraud  or  mistake  to  show 
facts  surrounding  the  execution  of  an  in- 
strument. 

It  is  therefore  no  objection  to  the  special 
finding  before  ua  that  it  contains  facts  rest- 
ing in  parol  as  well  as  matters  embodied  in 
written  instruments.  It  would  not  be  an 
effective  objection  in  ordinary  cases,  and  it 
is  even  less  effective  in  such  a  case  as  this, 
in  view  of  the  facts  attending  the  execution 
of  the  deed,  the  confidential  relation  of  the 
parties  and  the  nature  of  the  transaction. 

Conspicuous  among  the  facts  is  the  absence 
of  consideration.  It  is  now  known  to  us  that 
the  trust  deed  was  without  consideration.  If, 
therefore,  Ewing,  the  son,  irrevocably  parted 
with  his  property,  he  did  it  because  it  was 
his  intention  to  make  an  absolute  and  un- 
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alterable  gift;  if  this  was  his  intention, 
Ewing,  the  father,  took  as  the  trustee  of 
donees  who  had  yielded  no  consideration. 
Neither  is  the  trustee  a  bona  fide  purchaser 
nor  are  the  beneficiaries  purchasers  for  value, 
and  hence  they  have  no  rights  as  purchasers 
of  that  class.  The  trustee  is,  indeed,  con- 
structively,  if  not  actually,  a  ma^jfSde  donee, 
for  the  means  by  which  he  secured  the  exe- 
cution of  the  deed,  the  advantage  he  took  of 
the  confidential  relations  existing  between 
him  and  his  son,  the  use  he  madeof  his  in- 
fluence, and  the  agents  he  employed  to  secure 
an  instrument  fitting  his  purpose,  strip  him 
of  the  vestment  of  a  donee  in  good  faith. 
There  was  an  undue  use  of  confidential  rela- 
tion and  there  was  a  resort  to  extraordinary 
means.  The  end  attained  was  unconscion- 
able, for  a  transaction  which  takes  from  a 
man  all  his  property  without  consideration 
is  not  commendable  or  just,  unless  there  was 
full  knowledge  and  entire  and  unfettered 
freedom  of  thought  and  action.  The  author- 
ities fully  warrant  the  conclusion  that  a 
court  of  equity  will  not  enforce  an  instru- 
ment executed  under  such  circumstances  as 
was  the  one  before  us,  in  favor  of  the  active 
procurer  of  its  execution.  AMon  v.  Tfuyrnp- 
son,  32  Minn.  25 :  Miskey*s  App.  107  Pa.  611 ; 
Bainbridge  v.  Browne,  L.  R.  18  Ch.  Div.  188 ; 
Berdoe  v.  Dawson,  84  Beav.  608 ;  MUier  v. 
Simonds,  72  Mo.  669 ;  Wood  y.  Babe,  96  N. 
Y.  414.  48  Am.  Rep.  640. 

In  Miller  v.  Simonds,  supra,  the  child  was 
of  full  age,  but  it  was  held  in  a  well-reaaoned 
opinion  that  the  gift  was  Ineffective  because 
of  the  undue  innuencc  which  the  kinship 
between  father  and  child  gave  the  former. 
Gifts  procured  by  a  parent  from  a  child  are 
regarded  with  stem*  eyes  by  the  courts  of 
equity,  and  are  not  upheld  if  there  are  cir- 
cumstances indicating  their  unconscionable 
character,  or  showing  the  use  of  undue  or 
improper  influence.  Ghxrvin  v.  Williams,  44 
Mo.  466,  100  Am.  Dec  814 ;  Street  y.  Ooss, 
62  Mo.  226. 

In  the  case  last  cited  it  was  said.  In  speak- 
ing of  a  gift  by  a  kinswoman  to  a  kinsman : 
**  liiere  exists,  therefore,  no  necessity  to  show 
fraud  or  imposition  practiced  on  him  who  be- 
stows the  confidence,  but  simply  to  show  that, 
during  the  pendency  of  such  intimate  rela- 
tion, the  conveyance  in  question  was  made. 
This  being  done  all  the  above  mentioned 
consequences  as  to  the  onus  of  proof  attend  the 
given  transaction  as  inevitable  incidents." 

The  existence  of  a  confidential  relation,  as 
has  long  been  settled,  subjects  all  gifts  to 
suspicion,  and  they  can  be  rescued  from  con- 
demnation only  by  evidence  establishing 
good  faith,  full  knowledge  of  consequences 
and  of  the  facts.  Here  we  have  not  only  the 
relationship,  but  we  have  also  the  influence 
flowing  from  it,  and  the  means  resorted  to  for 
the  purpose  of  effectuating  the  grantee's  de- 
sign. It  is  not  necessary  in  sudi  cases  that 
there  should  be  actual  fraud ;  wicked  intent 
may  be  absent  and  ^^t  the  transaction  be  in- 
effective. In  addition  to  the  extrinsic  facts, 
(the  absence  of  consideration,  the  nature 
of  the  transaction  and  the  object  of  the  actor, 
whose  mind  dictated  all  that  was  done  and 
whose  influence  controlled)  we  have  the  pe< 
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culiar  nature  of  the  instrument  Itself.  Of 
the  provisions  of  the  instrument  and  the  effect 
given  them  by  the  law  we  shall  presently 
speak  in  detail ;  so  that  it  is  enough  for  our 
immendiate  purpose  to  say  that  they  are  of  a 
character  to  which  the  law  attaches  a  mean- 
ing and  force  not  tending  to  support  such  a 
gift  as  that  which  is  needed  to  make  the  as- 
serted trust  effective.  It  seems  quite  clear 
to  our  minds  that  the  trustee  when  he  recon- 
veyed  the  property  to  the  creator  of  the  trust 
did  simply  what  in  equity  and  good  con- 
science it  was  his  duty  to  do.  This  is  not  so 
simply  because  of  the  extrinsic  facts  to  which 
we  have  advert^^d,  although  they  would  be 
.sufficient,  as  we  believe,  to  create  the  duty, 
but  because  of  the  fact  that  the  effect  of  the 
deed  was,  as  the  finding  declares,  intended 
to  be  temporary.  The  reconveyance  is  sig- 
ni  ficant.  .  It  is  significant  as  showin  e  that  the 
trustee  intended  that  the  trust  should  be  tem- 
porary, and  as  showing;  that  it  was  the  right 
of  the  donor  to  have  his  property  restored  to 
him.  Nor  is  this  its  only,  or,  indeed,  its 
chief  significance.  It  has  a  deeper  meaning 
and  more  potent  significance.  It  is  an  exposi • 
tion  of  the  contract  by  the  contracting  parties 
themselves,  and  they  best  know  what  their 
intention  was  and  what  they  believed  their 
contract  to  mean.  Such  an  exposition  is  of 
weight.  LauismUe  N.  A.  iSb  C,  E,  Go.  v. 
Beynolds,  118  Ind.  170-173 ;  VinUm  v.  Bald- 
toin,  95  Ind.  483,  and  cases  cited ;  Eetssner 
V.  Oxley,  80  Ind.  580 ;  Johnson  v.  Gibson,  78 
Ind.  282,  and  authorities  cited ;  Chicago  v. 
ShekUrn,  76  IT.  8.  9  Wall.  50,  19  L.  ed.  594. 

If  the  controversy  were  waged  between  the 
trustee  and  the  creator  of  the  trust,  there 
would,  every  one  must  see,  be  no  debatable 
question,  for  the  trustee's  rights,  if  any  be 
ever  had,  are  irretrievably  gone,  not  simply 
because  he  reconveyed,  but  because  by  his 
acts  and  conduct  he  has  given  a  construction 
to  the  contract  which  sweeps  away  every 
vestige  and  shadow  of  right.  But  the  ante- 
cedent facts  combine  with  the  subsequent, 
and  all  conspire  with  irresistible  power  to 
prove  that  he  never  had  any  right  to  irrev- 
ocably deprive  the  author  of  the  trust  of 
his  property. 

We  assume  with  undoubting  confidence 
that  the  trustee  never  acquired  a  permanent 
and  indefeasible  right  to  the  donor's  prop- 
erty, and  that  when  he  executed  the  deed  re- 
conveying  the  property,  he  did  what  it  was 
his  i>lain  duty  to  do.  Neither  in  strict  law 
nor  in  broad  justice  had  the  trustee  a  ri^ht 
to  the  property.  To  every  enlightened  mind 
it  must,  we  venture  to  affirm,  be  clear  that 
in  equity  and  good  conscience  the  donor  was 
al  ways  the  owner  of  the  land.  The  legal  title 
was  transiently  out  of  him  for  a  definite  pur- 
pose, but  the  equitable  ownership  was  never 
irrevocably  surrendered.  If  it  be  true  that 
in  equity  the  donor  never  lost  his  property, 
it  must  also  be  true  that  his  descendants  never 
acquired  that  which  he  had  sold  during  life, 
to  bona  fide  purchasers  such  as  the  appellees. 
If  it  be  true,  as  true  it  is,  that  the  donor 
never  parted  with  his  property,  the  result 
must  necessarily  be  that  there  was  no  par- 
ticular estate  in  the  first  taker,  nor  any  abso- 
lute estate  in  expectancy  in  the  remainder- 
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man.  We  are  not  without  authority  upon 
this  point,  although  the  question  seems  so 
plain  UDon  principle  that  authority  is  not 
required.  In  Miller  v.  Simands,  supra,  the 
court  said  :  *^  And  it  is  well  settled  that  the 
undue  influence  need  not  proceed  from  the 
recipient  of  the  ward  or  donor's  bounty,  but 
it  is  equally  fatal  to  the  validity  of  the  gift 
that  such  influence  was  exerted  by  a  third 
person.  Eanken  v.  PatUms  65  Mo.  378 ;  Ford 
v.  Hennessy,  70  Mo.  680." 

But  the  doctrine  may  well  be  placed  on 
broader  grounds.  It  is  an  ancient  maxim, 
and  a  wise  one,  that  "fraud  vitiates  every- 
thing, "  so  that  tlie  fraud  of  the  procurer  of 
the  deed,  whether  actual  or  implied,  poisoned 
it  from  beginning  to  end.  It  is  a  funda- 
mental principle,  worthv  of  the  rank  of  a 
maxim,  that,  **  what  fraud  creates  equity  will 
destroy.^  If,  therefore,  fraud  created  the 
deed  from  Ewing,  the  son,  to  Ewing,  the 
father,  equity  will  destroy  it.  If  the  fraud 
vitiated  or  destroyed  the  original  deed,  nei- 
ther the  trustees  nor  the  donees  of  the  declared 
estate  in  remainder  can  base  title  upon  it, 
nor  take  rights  from  its  provisions.  We  re- 
gard it  as  clear  that  the  appellants  have 
shown  no  enforceable  title,  and  without  title 
a  recovery  by  them  is  legally  impossible. 

Our  conclusions  that  the  appellants  ought 
not  to  and  cannot  wrest  the  land  in  controversy 
from  the  appellees  will  be  strengthened  by  a 
consideration  of  the  provisions  of  the  deed  of 
Ewing,  .Junior,  to  Ewing,  Senior,  in  connec- 
tion witli  the  extrinsic  facta;  and  we  shall 
now  consider  the  provisions  of  the  instrument 
somewhat  in  detail,  in  conjunction  with  the 
facts  attending  its  execution.  We  know  that 
it  recites  a  consideration,  but  we  know,  also, 
that  the  recital  is  not  true,  and  knowing  this, 
know  that  it  evidences  a  mere  voluntary  gift. 
We  know  that  during  life  the  bcneficiaj  in- 
terest is  declared  to  be  in  the  author  of  the 
gift,  so  that  he  did  not  even  professedly  part 
with  all  interest.  As  to  this  interest  it  is 
clear  that  the  trust  was  revocable  and  was 
revoked  by  the  conveyance  made  by  the 
trustee  to  the  donor,  so  that  there  can  be  no 
question  except  such  as  affects  the  persons  to 
whom  the  deed  professed  to  convey  an  estate 
in  remainder.  But  the  reservation  of  the  in- 
terest in  the  subject  of  the  gift  is  not  without 
influence  upon  the  rights  of  those  persons, 
for  this  provision,  considered  in  connection 
with  the  absence  from  the  deed  of  a  power 
of  revocation,  is  one  of  controlling  impor- 
tance. The  rule  as  it  has  long  existed  and 
as  affirmed  by  the  courts  of  England  and 
America,  is  this :  "Where  there  is  a  volun- 
tary gift  of  the  entire  estate  of  the  donor,  a 
reservation  of  the  principal  beneficial  inter- 
est by  him,  and  no  power  of  revocation,  the 
instrument  will  be  held  ineffective  as  against 
its  author,  unless  it  appears  that  there  was 
an  intention  to  make  the  donation  irrevoca- 
ble. In  a  Twte  to  Ga/msey  v.  Mundy,  18  Am. 
L.  Reg.  N.  8.  846-364,  Mr.  Bispham  fully 
and  ably  reviews  the  authorities  and  states 
one  of  the  conclusions  which  they  establish 
in  these  words:  "But  where  the  deliberate 
intent  to  make  an  irrevocable  gift  does  not 
appear,  and  where  no  motive  for  such  a  gift 
is  shown,  the  absence  of  a  power  of  revoca- 
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tion  is  prima  facie  eyidence  of  a  mistake. 
The  rule  is  the  same  when  the  motive  has 
failed. "  This  is  a  gu^irded  statement  of  the 
rule,  for  many  of  the  authorities  warrant  a 
stronger  statement.  Bispham,  Eq.  107,  and 
note;  Alyswith  v.  Whitcomb,  12  R.  1.  298 ;  JBr 
parU  Ai^ell,  13  R.  I.  630. 

Here,  as  in  the  first  of  the  cases  cited,  it 
appears  that  the  parties  did  not  intend  that 
the  deed  should  be  irrevocable,  but  hero  that 
intention  was  unequivocally  manifested  by 
a  reconveyance.  The  fact  that  a  recon  veyance 
was  made  is  indication  of  the  belief  of  the 
parties  that  the  donation  was  not  irrevocable. 

It  cannot  be  said  that  the  provision  in  the 
deed  of  trust  limiting  a  remainder  to  the  legal 
representatives  of  the  donor  is  so  strong  as 
to  override  all  other  facts,  and,  despite  the 
facts,  control  the  instrument.  Unexplained 
or  uncontrolled,  that  provision  written  in  a 
deed  founded  upon  a  valuable  consideration 
does  carry  an  estate  in  remainder,  and  is  an 
indication  of  an  intention  to  create  an  irrev- 
ocable gift.  But  it  is  not  such  a  clear  and 
decisive  manifestation  of  an  intention  to 
create  an  irrevocable  irift  as  to  make  all  other 
things  yield  to  it.  The  provision  may  with 
entire  propriety  be  given  effect,  and  yet  it 
be  hela  that  no  irrevocable  gift  was  created. 
It  is  quite  consistent  with  the  theory  that  the 
deed  of  trust  is  revocable  to  adjudsre  that  the 
donor  did  therein  provide  for  the  disposition 
of  the  property  remaining  after  his  death. 
He  knew,  as  did  his  trustee,  that  he  mifht 
die  before  the  revocation  of  the  deed,  and  it 
was  reasonable  and  natural  to  make  provision 
for  snrih  a  contingency.  If  the  deed  had 
l^miied  the  duration  of  the  trust  to  a  very 
short  time,  a  ^ear  or  even  a  week,  it  would 
have  been  entirely  consistent  to  have  written 
in  the  instrument  a  provision  declaring  to 
whom  the  property  should  go  in  the  event 
of  the  death  of  the  donor  while  the  deed  re- 
mained unrevoked.  In  the  light  of  the  cir- 
cumstances under  which  the  deed  was  written 
it  was  prudent  to  make  provision  for  the 
disposition  of  the  property  in  case  of  the 
death  .of  the  donor  before  the  termination  of 
the  declared  temporary  trust,  and,  hence, 
that  ijrovision  cannot  be  regarded  as  clearly 
evincing  an  intention  to  make  a  ^ift  that 
could  never  be  revoked.  There  is,  in  tnith, 
not  the  slightest  reason  for  asserting,  even 
In  ordinary  cases,  that  a  provision  declaring 
where  property  shall  go  in  case  a  donor  dies' 
necessarily  makes  a  voluntary  deed  irrevoca- 
ble. It  is  at  all  events  very  clear  that  such 
a  provision  cannot  control  where,  as  here, 
tiie  facts  show  that  the  conveyance  was  exe- 
cuted for  a  temporary  purpose,  and  that  the 
grantee,  recognizing  the  fact  that  the  pur- 
pose had  been  accomplished,  recon veyed  the 
property  to  the  donor. 

At  the  time  the  deed  of  trust  was  executed 
the  appellants  had  no  claim  whatever  to  the 
)and  in  controversy,  for  Ewing,  the  son,  was 
then  unmarried ;  but  the  appellees  are  bona 
fide  purchasers  in  all  that  the  term  implies, 
unless  the  deed  of  trust  irrevocably  took  the 

Property  from  the  donor.  The  appellants 
ave  paid  no  value,  and  all  the  claim,  or 
color  of  claim  they  have  or  can  have,  is 
founded  on  the  voluntary  gift  of  their  an- 
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cestor,  and  they  are  not  in  a  situation  to  suc- 
cessfully contend  against  the  strons;  equities 
of  the  appellees.  These  equities  the  extrin- 
sic facts  make  evident,  and  they  cannot  be 
disregarded.  The  appellees  bought  upon  the 
faith  of  a  deed  executed  by  the  trustee  to 
the  donor,  and  that  deed  was  sufficient  at  lease 
to  warrant  the  belief  that  the  immediate  par- 
ties to  the  original  deed  regarded  it  as  a  rev- 
ocable  convevance,  so  that  the  appellees  did 
not  buy  recklessly  or  negligently.  They 
were  neither  volunteers  nor  negligent  buyers. 
They  had  a  right  to  assume  that  there  was 
prima  facie  a  valid  reason  for  the  reconvey- 
ance and  a  consideration  for  it,  for  the  pre- 
sumption is  that  the  trustee  did  what  it  was 
his  auty  to  do  and  the  donor  received  back 
what  he  had  a  right  to  take.  We  do  not 
say,  nor  mean  to  say,  that  the  appellees  could 
hold  the  property  if  there  were  no  facts  ex- 
hibited showing  the  real  nature  of  the  trans- 
action; but  we  do  say  without  hesitation 
that  in  view  of  the  facts  under  which  the 
original  deed  was  executed,  the  deed  recon- 
veying  the  land  was  rightfully  executed,  is 
effective  and  should  stand.  Equity  re^rds 
as  done  that  which  oucrht  to  have  bieen  done, 
and  upon  the  facts  here  disclosed  equity 
would  unquestionably  have  decreed  a  cancel- 
lation of  the  trust  deed  had  the  donor  invoked 
its  aid  airainst  the  trustee.  WoUaston  v. 
Tnhe,  L.  R.  9  Eq.  44;  HaU  v.  HaU,  L.  R. 
14  Eq.  Cas.  365 :  EusseU's  Aop,  76  Pa.  269 ; 
Oaae  v.  Case,  26  Mich.  484 ;  Uoghton  v.  Hogk- 
t&n,  15  Beav.  278 ;  Gremfeld^t  Estate,  14  Pa. 
489 ;  Cooke  v.  T/imotU,  16  Beav.  234 ;  Huegenin 
V.  Baeley,  14  Ves.  Jr.  293;  FhiUipson  v. 
Kerry,  32  Beav.  628 :  Nanney  v.  WiUiamM,  22 
Beav.  452 ;  PhiUipe  v.  MuUings,  L.  R.  7  Ch. 
App.  246 :  Forahaw  v.  WeMy,  20  Beav.  243. 
We  cannot  comment  upon  the  cases  to 
which  we  have  referred  in  detail,  nor  is  it 
necessary  that  we  should  do  so,  for  the  doc- 
trine which  they  sustain  is  accurately  stated 
in  Cotitts  V.  Aeworth,  L.  R.  8  £().  558,  where 
it  was  said:  ''The  party  taking  a  benefit 
under  a  voluntary  settlement  of  gift  contain- 
ing no  power  of  revocation  has  the  burden 
thrown  upon  him  of  proving  a  distinct  in- 
tention on  the  part  of  the  donor  to  make  the 
gift  irrevocable.  And  where  the  circum-  . 
stances  are  such  that  the  donor  ought  to  be 
advised  to  retain  a  power  of  revocation,  it 
is  the  duty  of  the  solicitor  to  insist  upon  the 
insertion  of  such  a  power,  and  the  want  of 
it  will  in  general  be  fatal  to  the  deed." 

The  case  before  us  is.  indeed,  stronger  than 
any  of  those  cited.  Here  there  was  no  solic- 
itor; here  there  was  no  professional  counsel ; 
here  no  means  were  afforded  the  donor  to  ac- 
quire knowledge  of  the  effects  of  his  deed  of 
fift.  It  was  here  far  otherwise :  here  confi- 
ential  agents  of  the  trustee  drew  the  deed : 
here  the  trustee  was  a  man  of  affaira  and  ex- 
perience and  the  donor  young  and  unac- 
quainted with  business  affairs,  and  here,  too, 
the  intention  was  not  to  execute  an  irrevoca- 
ble deed  of  gift.  This  intention  seems  to 
have  been  mutual,  for  it  was  carried  into 
effect  by  a  reconveyance ;  but  if  the  intention 
to  make  an  irrevocable  gift  had  not  existed 
in  the  mind  of  the  donor,  the  deed  was  revoca- 
ble and  was  revoked,  completely  and  forever* 


1888. 
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hv  the  noonveyanoe  to  the  author  of  the  con- 
ditional or  indioate  gift.  If  the  donor  did 
not  intend  to  make  an  unalterable  gift,  none 
was  made,  no  matter  what  may  have  been 
the  purpose  of  the  trustee  or  that  of  his  book- 
keeper who  drew  the  deed.  The  case  is  all 
the  stronger  because  the  facts  indicate  that 
both  the  donor  and  his  trustee  intended  that 
the  trust  should  be  revocable,  but  it  would 
be  strong  enough  to  effectually  defeat  the  ap- 
pellant's if  the  donor  only  had  intended  to 
make  an  incomplete,  and  not  an  absolute, 
disposition  of  his  property.    It  would,  in- 


deed, have  been  strong  enough  to  effect  that 
result  if  it  had  not  affirmatively  appeared 
that  the  donor  did  not  intend  to  create  such 
a  gift,  for,  in  the  absence  of  proof  of  such 
an  intention,  the  presumption  in  such  a  case 
as  this  would  be  that  he  reserved  the  power 
of  revocation. 

The  case  is  with  the  appellees  upon  the 
broad  principles  of  natural  Justice  and  upon 
the  decisions  of  the  courts. 

Judgment  afflrrmd. 

Rehearing  denied  September  17,  1808. 


MONTANA  SUPREME   COURT. 


STATE  of  Montana,  Betpt.^ 
James  M.  HUDSON,  Appt. 


.Mont... 


1.  Depositlngr  a  fbrgred'instnimeBt  In 
the  mall  directed  to  another  oonnty 

makes,  not  the  oounty  In  which  it  was  mailed, 
but  the  oounty  where  the  instrument  was  re- 
oelved,  the  plaoe  of  offense  of  uttering  it,  if  such 
offense  is  committed. 

2.  A  statute  making  a  crime  committed 
partly  in  each  of  two  connties  punish- 
able in  either  does  not  apply  to  the  uttering 
of  a  forged  Instrument  by  mailing  it  from  one 


county  to  another,  as  no  part  of  the  offense  it 
committed  in  the  former. 

(February  27, 1808.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Gallatin  County 
convicting  defendant  of  the  crime  of  uttering 
forged  paper.    Betersed, 

Statement  by  De  .Witt,  J.: 

This  is  an  appeal  by  the  defendant  from  a 
judgment  upon  a  conyiction  for  uttering,  pub- 
lishmg.  and  passing  an  alleged  forged  instru- 
ment. The  opinion  below  treats  but  one  of 
the  several  points  made  by  appellant,  which 


NOTS.— Xoeolitv  of  crime  eommUted  throuah  tAe 
aaency  of  the  maiJM  or  of  carriers. 

Rex  V.  Burdett,  4  Barn.  &  Aid.  OB,  held  that  the 
mere  putting  of  a  sealed  libel  in  the  postoffice  of 
one  oouDty,  with  intent  that  it  should  go  to  and 
perform  its  mischievous  purpose  in  another,  was  a 
publication,  a  complete  offense  Id  the  first,  and  in- 
•dictable  there.  In  this  case  the  indictment  was  for 
writing  and  publishing  a  libel  in  Liecestershire 
where  the  venue  was  laid.  There  was  evidence 
that  it  was  written  and  inclosed  in  a  letter  there, 
and  deUveiM  to  an  agent  with  directions  to  deliv- 
er it  to  B.  in  Middlesex,  who  in  fact  received  it. 
It  was  objected  that  the  venue  should  have  been 
laid  in  Middlesex  because  the  offense  was  not  com- 
plete tiU  the  publication.  A  majority  of  the  judges 
agreed  that  admitting  this  to  be  so,  the  venue 
might  be  laid  in  either  county.  But  both  the  at- 
torney-general and  the  Judges  agreed  that,  had  the 
crime  been  a  felony  the  government  must  have 
-sought  out  the  place  where  it  was  consummated 
and  laid  the  venue  tbere. 

In  Hex  V.  Johnson.  0  Bast,  588,  the  defendant  was 
indicted  in  Middlesex  for  procuring  a  libel  to  be 
published  in  that  county,  he  being,  at  the  time  of 
publication  as  well  as  when  he  wrote  it,  in  Ireland. 
He  was  held  liable  and  found  guilty  of  publicaii^n 
in  Middlesex. 

Where  one  wrote  a  letter  Intended  to  prov^ire  a 
-challenge  and  posted  it  at  Westminster  addressed 
to  a  person  in  London  it  was  held  that  the  writer 
might  be  indicted  in  Middlesex.  Rex  v.  Williams, 
4  OampO.  606. 

Com.  v.  Blanding,  8  Pick.  804,  followed  Rex  v. 
Burdett,  4  Bam.  &  Aid.  06,  in  a  case  where  the 
tacts  were  similar.  In  that  case  the  alleged  libel 
was  at  the  request  of  the  defendant  inserted  in  a 
public  newspaper  printed  in  Providence,  Rhode 
Island.  That  paper  usually  circulated  in  the  town 
•of  Rehoboth  in  the  adjoining  county  of  Bristol. 
And  the  number  ooutaluing  the  Jibel  actually  cir- 
19  L.  R.  A. 


onlated  there.  It  was  held  that  proof  of  these 
facts  was  competent  and  conclusive  evidence  of  a 
publication  in  Bristol  county. 

In  United  States  v.  WorraU,  8  U.  8. 2  Dall.  3S6, 1 
L.  ed.  428,  it  was  held  that  the  mailing  of  a  letter 
In  Fhfladelphia  in  the  district  of  Pennsylvania, 
addressed  and  offering  a  bribe  to  a  United  States 
officer  in  New  Jersey  in  another  district  was  in 
itself  a  criminal  attempt  to  bribe,  and  Indictable 
in  the  former  district. 

In  Rex  V.  Hensey,  1  Burr.  648,  Intercepted  let- 
ters were  held  to  be  overt  acts  of  high  treason.  A 
letter  indicating  the  intent,  and  connected  with  the 
prosecution  of  a  treasonable  purpose,  is  clearly  evi- 
dence of  the  crime  itself,  and,  if  mailed  It  is  clear- 
ly an  overt  act.  Foster  (Dublin  ed.  1791)  196.  But 
the  doctrines  relating  to  treason  are  peculiar  to 
that  crime.  And  it  does  not  follow  that  a  like 
overt  act  tending  to  the  commission  of  a  felony  is 
itself  a  felony. 

But  there  can  be  no  argument  from  the  doctrine 
of  venue  in  cases  of  misdemeanor  to  that  of  venue 
in  cases  of  felony.  In  Rex  v.  Burdett,  supra,  B<>st, 
J.,  said :  *'  The  moment  a  man  delivers  a  libel  from 
his  hands  his  control  over  it  is  gone.  He  has  shot 
his  arrow,  and  it  does  not  depend  on  him  whet'ner 
It  hits  the  mark  or  not.  There  is  an  end  of  the  lO' 
cus  jjenitenticB^  his  offense  is  complete-;  all  that  de- 
pends on  him  is  consummated,  and  from  that  mo- 
ment upon  every  principle  of  common  sense,  he 
is  liable  to  be  called  upon  to  answer  for  his  aot.^* 
Commenting  on  this  Oowen,  JL,  in  People  v.  Rath- 
bun,  21  Wend.  6^,  said :  ''  It  is  evident  that  to 
import  such  a  doctrine  into  the  law  of  felony, 
would  at  once  subvert  the  law  of  principle  and 
accessory." 

Says  Foster  In  his  Crown  Law:  **  Where  an  inno- 
cent person  is  employed  for  a  criminal  purpose, 
the  employer  must  be  answerable.*' 

In  Reg.  V.  Rogers.  11  Cox.  C.  C.  88,  the  prisoner 
stole  a  watch  in  Liverpool  and  sent  it  by  nuU- 


See  also  31  L.  R.  A.  822;  47  L.  R.  A.  731. 
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may  be  stated  bb  follows:  Information  was 
filed  in  Gallatin  county,  charging  the  offense 
of  utterioe,  publishing,  and  passing  the  forged 
instrument  in  Gallatin  county.  The  proof  was 
that  the  defendant  deposited  the  alleged  forged 
instrument  in  the  United  States  mail  at  Three 
Forks,  a  postofflce  in  Gallatin  county,  directed 
to  the  city  of  Butte,  a  post-office  in  silver  Bow 
county,  to  the  8in.zer  Manufacturing  Com- 
pany, the  party  alleged  to  be  intended  to  be 
defrauded  by  the  defendant.  The  Singer 
Manufacturing  Company,  to  whom  the  forged 
instrument  was  so  sent,  received  the  same  at 
Butte,  in  Silver  Bow  county.  This  was  the 
only  testimony  as  to  venue, — as  to  the  place 
where  the  defendant  uttered,  published,  and 
passed  the  instrument.  The  court  instructed 
the  Jury,  on  the  matter  of  venue,  that  if  the 
state  has  shown  that  the  defendant  mailed  the 
instrument  in  Gallatin  county,  state  of  Mon- 
tana, addressed  to  the  Singer  Manufacturing 
Company,  at  the  city  of  Butte.  Mont,  with 
the  intent,  etc..  and  that  the  defendant  knew 
the  instrument  to  be  false  and  fictitious,  and 
that  the  Singer  Manufacturing  Company  re- 
ceived the  instrument  in  the  course  of  mail. 


that  was  sufficient.  The  question  now  upon* 
the  appeal  is  whether  the  facts  of  a  mailing  of 
the  forged  instrument  by  defendant  in  Gallatin 
county,  and  the  due  receipt  of  the  same  by  the 
Singer  Manufacturing  Company  in  Silver  Bow 
county,  constituted  an  uttering,  pubUshing, 
and  passins:  in  Gallatin  county,  if  yes,  the 
venue  was  proved:  if  no,  the  venue  was  not 
proved,  and  the  statement  must  be  reversed. 
And  it  appearing  that  defendant  cannot  be 
convicted  in  said  county  on  the  charge  of  ut- 
tering said  instrument  in  that  jurisdiction,  it  is 
therefore  further  ordered  that  a  910^  proiequi 
be  entered,  and  that  the  court  below  cause  de- 
fendant to  be  discharged  from  imprisonment 
on  said  conviction. 

Mr.  E.  P.  Cadwellt  for  appellant: 
If  a  letter  containing  a  forged  instrument  be- 
put  into  the  postofflce  this  is  not  evidence  of 
an  uttering  at  that  place,  but  the  venue  must 
be  laid  in  the  place  where  the  letter  was  re- 
ceived. 

8  Green].  Ev.  14th  ed.  p.  116,  §  112;  1 
Whart.  Crim.  L.  8th  ed.  §  711;  PtopU  v.  Rath- 
bun,  21  Wend.  620. 


way  to  a  confederate  In  London.  It  was  held  that 
he  ml£rhL  be  tried  at  the  Middlesex  assizes. 

In  Griffin  v.  State,  26  Ge.  A3,  where  a  letter  had 
been  written  with  the  intent  to  persuade  another 
to  commit  the  crime  of  larceny,  it  was  said  to 
make  no  odds  wbere  the  letter  was  written,  and 
that  the  attempt  must  be  punished  where  the 
crime,  if  consummated,  would  be  committed. 

The  principle  underlying  cases  of  this  character 
is  that  the  really  guilty  man  shall  be  deemed  pres- 
ent, and  in  construction  of  law,  the  actual  perpe- 
trator of  the  mischief  at  the  place  where  the  crime 
happens  to  be  consummated. 

Tn  Rex  v.  Perkins,  2  Lew.  a  a  160,  it  was  held 
that  putting  a  letter  containing  a  forged  instru- 
ment into  the  office  at  Manchester  was  an  uttering 
in  Lancashire. 

lo  Bex  V.  Gollicott,  reported  in  2  Leach,  0.  G. 
1048, 4  Taunt.  800,  Ross.  &  R.  a  C.  212.  the  indict- 
ment was  for  uttering,  vending,  and  selliagfovged 
medicine  stamps.  The  forgeries  were  concocted 
by  the  prisoner  in  Middlesex  and  there  pasted  on 
the  outside,  of  the  bottles.  These  were  done  up 
and  directed  to  a  firm  in  Bath  who  had  previously 
given  an  order  to  have  the  package  directed  to 
them.  They,  however,  were  innocent  of  the  for- 
gery and  uttering.  The  package,  thus  directed, 
was  delivered  by  the  prisoner  to  a  boy,  at  his  shop 
In  Middlesex,  to  carry  to  an  inn  in  London  that  it 
might  be  conveyed  by  wagon  to  Batb.  The  pris- 
oner helped  put  the  package  on  the  boy's  should- 
ers, and  wrote  a  letter  to  the  consignees  advising 
them  of  the  despatch  of  the  paroeL  The  package 
was  delivered  at  the  inn  and  was  carried  in  due 
course  to  Bath  where  it  was  opened  and  the  con- 
tents exposed  for  sale.  According  to  Taunton  and 
Leach  the  uttering  was  held  by  a  majority  of  the 
court  to  be  complete  when  the  package  was  deliv- 
ered at  the  inn  in  London,  and  the  venue  properly 
laid  there.  But  Russell  v.  Ryan,  on  tne  other 
hand,  state  the  venue  as  having  been  laid  in  Mid- 
dlesex, and  that  the  majority  were  of  opinion  that 
there  was  an  uttering  and  vending  in  Middlesex. 

The  question  of  locality  having  been  found  so 
difficult  of  settlement  by  the  courts,  it  was  provid- 
ed by  Stat.  1  Wm.  IV.,  chap.  06,  9  24,  that  forgery, 
uttering,  etc.,  should  be  triable  wherever  the  ac- 
cused should  be  arrested  or  in  custody.  Sim  ilar  to 
this  is  the  provision  of  the  later  Statute  of  24  &  26 
Vtct.,  chap.  96, 9  41,  by  which  the  former  is  repealed. 
10L.R.A. 


The  crime  of  uttering  and  publishing  is  not  oom> 
plete  until  the  paper  comes  to  the  hands  of  some- 
one other  than  the  accused,  and  if  it  be  sent  by 
mall  for  the  purpose  of  being  there  used,  th& 
crime  is  not  consummated  until  It  is  received  by 
the  person  to  whom  it  is  to  be  delivered.  Lindaer 
V.  State,  88  Ohio  St.  607. 

In  Com.  V.  Pettes,  114  Mass.  807,  where  the  de- 
fendant had  written,  in  another  county,  for  ther 
purpose  of  assisting  in  passing  a  forged  check,  let- 
ters which  were  received  in  the  county  of  Suffolk, 
it  was  held  that  the  criminal  acts  were,  in  intend- 
ment of  law,  committed  in  the  county  of  Suffolk 
and  might  be  so  alleged  in  the  indictment. 

In  Reg.  V.  Cooke,  1  Fost.  &  F.  64,  the  prisoner 
was  charged  with  obtaining  money  by  false  pre- 
tenses. The  letter  was  written  in  Northampton^ 
where  the  money  was  received  by  the  sender.  It 
was  held  that  the  venue,  which  was  laid  In  North- 
amptonshire, was  right. 

In  Reg.  V.  Holmes,  L.  R.  12  Q.  B.  Dlw  28, 15  Oox,. 
C  C.  848,  the  prisoner  had  written  and  posted  at 
Nottingham  in  England  a  letter  containing  false- 
pretenses  addressed  to  one  at  Candry  in  France* 
On  the  representations  of  the  letter  money  was  re- 
ceived at  Nottingham.  It  was  held  that  the  con- 
viction at  Nottingham  was  perfectly  proper* 
Lord  Coleridge  said:  *'It  may  be  that  one  impor- 
tant part  of  the  oif ense  taking  place  at  Notting- 
ham would  be  suffloieot,  but  here  both  Ingredients 
take  place  at  Nottingham.** 

In  Norris  v.  State,  25  Ohio  St.  217,  18  Am.  Rep. 
201,  the  defendant,  a  resident  of  Clark  county,  by 
fraudulent  representations  as  to  his  solvency  con- 
tained in  a  letter  sent  by  him  to  the  Akron  Sewer 
Pipe  Company  in  Summit  county,  induced  the 
company  to  ship  him  by  rail,  to  his  county,  a  lot  of 
sewer  pipe.  He  was  indicted  in  Clark  county;  but 
the  supreme  court  held  that  the  crime  was  com- 
mitted in  Summit  county,  remarking  that  *^the 
weight  of  authority  is  clearly  that  the  railroad 
company  was  the  agent  of  defendantfor  receiving 
the  goods  at  Akron  and  carrying  them  to  Spring- 
field and  the  delivery  to  it  by  the  Sewer  Pipe  Com- 
pany was.  In  legal  contemplation,  a  delivery  of 
the  goods  to  defendant  at  Akron.** 

And  so«  in  a  case  very  similar,  in  Missouri,  where 
defendants  in  Jnsper  county  solicited  from  the 
traveling  salesman  of  a  St.  Louis  firm  credit  for  a 
carload  of  goods,  and  sent  a  written  atatemeat  of 


Btatb  t.  Hudboh. 
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An  uttering  and  publishing  Is  "any  disposal 
or  nec^otiatioa  of  a  forged  instrument  to  another 
person." 

Tomlin,  Law  Diet.  Forgery,  3. 

The  charge  is,  "did  utter,  publish,  and  pass 
off,"  etc. 

Clearly  the  prosecutini;  attorney  did  intend 
to  charge  the  defendant  with  uttering  the  forged 
paper,  as  well  as  publishing  and  passing  off. 

The  last  act  may  be  included  in  the  first  two, 

?et  the  first  two  cannot  be  included  in  the  last. 
*he  English  parliament  had  two  statutes  on 
this  subject:  one  against  uttering  and  publish- 
ing, and  the  other  against  disposing  of  and 
putting  away. 

As  clearly  drawing  the  line  between  the  legal 
meaning  of  the  words  "utter"  and  "passiug 
off,"  see— 

Bex  V.  Palmar,  3  Leach,  C.  C.  4th  ed.  978, 
4  Bos.  &  P.  96,  Russ.  &  R.  0.  C.  72;  Bez  ▼. 
QiUt,  1  Mood.  C.  C.  166;  Bex  t.  Birkett,  Russ. 


&  R.  C.  C.  86;  Re9  ▼.  J^ukard,  Russ.  ARC. 
C.  300. 

Mr.  Henri  J.  Haskell,  AttyOen.,  for  the 
State: 

The  information  shows  that  the  defendant 
did  at  the  county  of  Gallatin  pass  and  put  olT 
this  certain  false,  forged,  and  fictitious  instru- 
ment, which  allegations  are  not  only  in  con- 
formity with  the  provisions  of  section  96  but 
section  103  of  the  4th  division.  Criminal  Laws; 
therefore  the  only  question  for  the  court  to 
pass  upon  in  this  case  as  to  this  particular 
grouna  is.  Where  did  the  defendant  pass  and 
put  off  this  false,  forged,  and  fictitious  iostru- 
ment.  The  evidence  shows  that  it  was  passed 
and  put  off  by  him  at  Three  Forks  in  Gallatin 
county,  where  he  mailed  it.  It  was  not  neces- 
sary for  the  Jury  to  pass  upon  the  question 
where  it  was  uttered  or  published. 

If  the  court  shall  consider  the  form  or  sub- 
stance of  the  information  and  should  decide 


their  financial  condition  to  the  St.  Louis  firm  with 
tbelr  application  for  credit,  upon  which  a  bill  of 
ffoods  was  shipped  them,  the  crlmiDal  court  of  Rt. 
Louis  had  jurisdiction  of  an  ludiotment  for  ob- 
taining goods  under  false  pretenses.  State  v. 
Llchliter,  06  Mo.  402. 

A.,  in  the  county  of  GL,  posted  a  letter  contain- 
ing false  pretenses,  in  reply  to  which  he  received. 
In  the  same  county,  the  money  obtained  by  it. 
The  letter  was  received  In  the  county  of  the  boi^ 
ough  of  C,  where  the  answer  to  it  was  posted. 
The  venue  was  held  to  be  well  laid  in  the  latter 
county.  This  was  an  Indictment  under  7  Geo.  lY., 
chap.  64, 112,  which  authorizes  the  trial  in  any  ju- 
risdiction where  tbeofCense  Is  begun  or  completed. 
Reg.  V.  Leech.  7  Cox,  C.  C.  lOa 

In  Reg.  V.  Jones,  4  Oox,  C  C.  196,  the  prisoner 
was  tried  for  obtaining  by  false  pretenses  a  post- 
office  order,  and  it  was  held  that  he  was  properly 
Indicted  in  the  county  in  which  he  had  procured 
the  letter  to  be  posted,  he  having,  by  giving  such 
direction,  constituted  the  postmaster  his  agent  to 
receive  the  letter  containing  the  order. 

People  V.  Adams,  3  Denio,  190, 46  Am.  Dec.  468,  Is 
a  very  strong  case  sustaining  the  principle  hereto- 
fore laid  down.  Here  one  was  indicted  in  the  city 
of  New  York  for  obtaining  money  from  a  firm  of 
oommission  merchants  in  that  city-  by  exhibiting 
to  them  fictitious  receipts  signed  by  a  forwarder  In 
Ohio  falsely  acknowledging  the  delivery  to  him  of 
a  quantity  of  produce  for  the  use  of  and  subject  to 
the  order  of  the  firm.  The  defendant  pleaded  that 
he  was  a  natural  bom  citizen  of  Ohio,  and  had  al- 
ways resided  there,  and  had  never  been  In  the 
state  of  New  York,  that  the  receipts  were  drawn 
and  signed  in  Ohio  and  that  the  offense  was  com- 
mitted by  their  being  presented  to  the  firm  In  New 
York  by  Innocent  agents  employed  in  Ohio.  It 
was  held  that  the  indictment  was  proper. 

Very  similar  to  this  was  the  case  of  Rex  v.  Brisac, 
4  East,  164.  This  was  an  Information  against  the 
captain  and  purser  of  a  British  man-of-war,  for  a 
conspiracy  to  cheat  the  crown  by  false  vouchers. 
The  trial  was  in  the  county  of  Middlesex.  *'All 
the  acta  in  which  either  of  the  defendants  imme- 
diately took  a  part  were  done  by  them  either  on 
the  high  seas  at  Brassa  Sound,  or  at  Lerwick  in 
the  Isle  of  Shetland.  The  only  acts  proved  to  be 
done  in  Middlesex  were  those  which  were  done  by 
them  immediately  through  the  Intervention  of  in- 
nocent persons.**  But  the  acts  of  the  agents  were 
held  to  be  their  own  acts,  and  the  court  was  de- 
clared to  have  Jurisdiction. 

In  Rex  V.  Bsser,  8  East  P.  C.  1125,  it  was  held 
that  the  offense  of  sending  a  threatening  letter 
10  L.  R.  A. 


might  be  laid  In  the  county  where  it  was  delivered 
by  the  post  to  the  prosecutor.  See,  to  the  same- 
effect.  Rex  V.  Glrdwood,  2  East,  P.  a  1120. 

In  People  v.  Oriffln,  2  Barb.  427,  where  threaten- 
ing letters  had  been  written  and  mailed  In  on<¥ 
county,  and  directed  to  and  received  In  another 
county  by  the  person  to  whom  they  were  sent,  it 
was  held  that  the  indictment  was  properly  found 
In  the  latter  county. 

In  Landa  v.  State.  26  Tex.  App.  680,  a  conviction 
was  bad  In  the  county  court  of  Collin,  under  Texas 
Penal  Code,  1 813,  for  the  offense  of  sending  or  de- 
I  Iverlng  a  threatening  letter.  The  evidence  showed 
that  the  letter  was  sent  in  Bexar  county,  by  being 
posted  at  a  postoffioe  in  that  county.  It  was  said 
to  be  an  essential  element  of  the  offense  that  the 
letter  should  be  delivered  with  a  view  to  extort 
money,  but  It  was  alleged  only  that  the  letter  was- 
sent  with  that  view.  It  was  held  that  the  offense 
of  sending  was  therefore  complete  in  that  county, 
and  the  court  of  Collin  county  was  without  Juris- 
diction. But  Hunt,  X,  dissented,  holding  that  the- 
offense  might  be  prosecuted  in  either  county. 

In  Keg.  V.  Rogers,  L.  R.  8  Q.  B.  Div.  28, 14  Oox,  a. 
C.  22,  a  clerk  was  indicted  in  Middlesex  for  embez- 
zlement under  the  following  facts:  It  was  his  duty 
to  remit  to  his  employers  in  Middlesex  all  moneys- 
collected  by  him  as  their  clerk.  He  collected  at 
York  a  sum  of  money  but  never  remitted  any  por- 
tion of  it.  Shortly  after  collecting  the  money  he- 
wrote  from  places  In  Yorkshire  to  his  employers,, 
but  made  no  mention  of  the  money  in  question,, 
and  later  on  he  wrote  from  a  town  in  Yorkshire  a 
letter  which  was  intended  to  convey  to  his  em- 
ployers the  idea  that  he  had  never  received  the 
money.  It  was  held  that  the  receipt  of  this  letter 
in  Middlesex  was  sufficient  to  give  the  courts  of 
that  county  Jurisdiction. 

By  N.  Y.  Code  Crim.  Proc.,  §  184,  It  is  provided 
that  *'where  a  crime  is  committed  partly  in  one 
county  and  partly  in  another  or  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  commission 
of  the  offense  occur  in  two  or  more  counties,  the 
Jurisdiction  Is  in  either  county.** 

In  People  v.  Dimlok,  107  N.  Y.  13,  where  false  rep- 
resentations were  made  in  Buffalo,  and  the  fruits  of 
the  crime  wera  received  there,  it  was  held  that  Ju- 
risdiction to  try  the  offense  was  in  Brie  oounty 
although  the  draft  for  the  money  obtained  was  sent 
to  New  York  and  the  money  transmitted  from 
there. 

For  a  valuable  dlsouaslon  of  this  subject  the 
reader  is  referred  to  the  elaborate  argument  of 
Judge  Oowen  in  People  v.  Bathbun  referred  to  la. 
the  principal  case.  A.  P.  W. 
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that  the  words  '«utter"  and  ''publish"  as  therein 
eet  out  do  not  conform  to  the  proof  adducefl  at 
the  trial — in  this,  that  there  was  no  utterance 
«nd  publication  of  the  forged  iostrument  until 
It  hud  been  receiyed  by  the  Singer  Sewini^ 
Machine  Company  at  Butte, — we  submit  that 
the  words  *'pas8"  and  ''put  ofF"  should  be  con- 
aidered  by  the  court  sufficient  in  themselves  to 
grant  to  the  court  below  Jurisdiction  over  this 
question. 

If  the  instrument  alleged  to  be  forged  was 
deposited  in  the  postoffice  in  Gallatin  county 
and  addressed  to  the  Singer  Sewing  Machine 
Company  at  Butte,  the  depositing  of  such  letter 
with  the  forged  instrument  inside  was  an  ut- 
tering of  the  same  in  Gallatin  county. 

Perkim  v.  People,  27  Mich.  889;  UniUd 
Statei  V.  WorraU,  2  U.  S.  2  Dall.  885.  1  L.  ed. 
426. 

For  a  definition  of  the  word  ''pass"  and  the 
construction  thereon  in  cases  like  this  under 
consideration,  see — 

llopkim  V.  Ckm,  8  Met.  460;  Omt.  y.  Starr, 
4  AUen,  801. 

The  offering  of  a  forged  instrument  with  the 
representation  by  words  or  actions  that  the 
same  is  genuine  is  an  **uttering/'  whether  the 
paper  be  accepted  or  not 

State  V.  Homer,  48  Mo.  522, 

In  United  States  v.  MitcheU,  1  Baldw.  1,  the 
court  in  his  instructions  to  the  jury  said:  **Tbe 
passing  or  delivering  of  a  paper,  is  putting  it 
off  or  Kiviog  it  in  payment  or  exchange;  utter- 
ing it  is  a  declaration  that  the  note  or  order  is 
good  {Com,  V.  Searle,  2  Binn.  889),  or  an  offer 
to  pass  it  as  good;  to  merely  show  it,  without 
an  offer  to  pass  it,  or  depositing  it  for  safe 
keeping." 

It  is  forgery  to  counterfeit  a  paper  in  the 
name  of  a  person  who  never  existed. 

Com.  V.  Smith,  6  Serg.  &  R  570. 

The  transmitting;  of  the  false  paper  to  the 
pension  office  at  Washington  in  support  of  an 
Application  for  bounty  lands  is  an  offense  com- 
mitted at  the  place  at  which  sent  and  not  at 
"Washington  where  received. 

United  States  v.  Biekford,  4  Blatchf .  387. 

The  enclosing  of  a  false  instrument  directed 
to  a  person  at  *'W"  and  depositing  it  in  a  post- 
office  box  at  ''B"  to  be  forwarded  is  not  an 
uttering  at  **  W." 

United  States  v.  Plympton,  4  Cranch,  C.  C. 
«09. 

Though  the  forged  instrument  was  first  de- 
livered by  the  prisoner  out  of  the  jurisdiction 
of  the  court,  yet  his  subsequent  assertion  that 
it  is  good  and  thereby  obtaining  more  monev 
on  the  security  of  it,  wilbm  the  jurisdiction,  is 
«  sufficient  passing. 

Gotobed's  Case,  6  City  Hall  Rec.  25. 

In  a  prosecution  for  forgery,  a  forged  note 
being  in  the  hands  of  the  defendant,  in  the 
county  in  which  tbe  forgery  is  charged  to  have 
been  committed,  is,  in  the  absence  of  all  proof 
where,  and  the  person  by  whom,  the  note  was 
«ctually  forged,  sufficient  evidence  to  justify 
«  conviction. 

State  V.  Morgan,  19  N.  C.  848. 

Forged  notes  being  found  in  possession  of 
the  prisoner  in  the  county  of  "B."  is  like  prima 
facie  evidence,  proper  to  be  ^ven  to  the  court 
•of  the  fact  that  he  committed  the  forgery 
there. 
19  L.  R  A. 


Spenetr  y.  Chm.  2  Leigh,  791.  See  mlso  S 
Am.  &  Enff.  £n<7clop.  Law,  622. 

Mr.  H.  C.  CoekrilL  also  for  the  State? 

When  a  crime  has  been  committed  partly  in 
one  county  and  partly  in  another,  or  the  act  or 
effects  constituting  or  requisite  to  the  consum- 
mation of  the  offense  occur  in  two  or  more 
counties,  the  jurisdiction  ia  in  either  county. 

Stat.  p.  409,  $  82. 

Where  forged  instruments  are  written  in  one 
county  and  sent  by  mail  into  another  and  there 
received  by  the  person  to  whom  addressed,  an 
indictment  therefor  should  be  found  in  the 
latter;  though  it  seems  an  indictment  lies  also 
in  the  county  where  the  letter  was  mailed. 

Wbart.  Am.  CHm.  L.  gS  606,  2556;  8  Am. 
&  Eng.  Encyclop.  Law,  p.  522,  §  5,  and  notes 
6  and  6. 

De  Witt, «/;,  delivered  the  opinion  of  the 
court: 

The  precise  question  presented  here  was 
thoroughly  considered  in  New  York  in  the  cnse 
of  Peojpie  y.  Bathbun,  21  Wend.  50a  Mr. 
Justice  Cowen  wrote  an  exhaustive  opinion, 
both  upon  the  reason  of  the  proposition,  and 
upon  the  authority  of  the  dectdea  cases.  The 
case  is  a  standard  citation  in  the  text-books.  3 
Greenl.  Ev.  §  112;  Whart.  Crim.  L.  g  1451;  2 
Bishop,  Crim.  Proc.  g  428.  In  a  later  case  in 
New  York  {People  v.  Adams,  8  Denio,  209,  45 
Am.  Dec.  468,)  the  opinion  of  tbe  court,  after 
speaking  of  the  principle  decided  in  21  Wend., 
and  after  citing  other  cases,  went  on  to  re- 
mark: '*  And  to  the  same  effect  are  the  views 
of  tbe  late  Mr.  Justice  Cowen,  as  exprrased  in 
RathbufCs  Case,  And  the  principle  is  too  rea- 
sonable and  just  of  itself,  and  too  well  sustained 
bv  ad judgea  cases,  to  admit,  in  my  judgment, 
of  any  serious  doubt."  It  was  held  in  the 
Bathiun  Case  that  the  venue  was  in  ihe  county 
where  the  letter  containing  the  forged  instru- 
ment was  received,  and  not  in  the  county  where 
it  was  mailed.  Upon  that  theory  the  venue  in 
tbe  case  at  bar  should  be  in  Silver  Bow  county, 
and  not  in  Gallatin  county.  We  are  wholly 
satisfied  with  Justice  Cowen's  views,  and  noth- 
ing new  occurs  to  us  which  would  add  to  tbe 
weight  of  his  reasoning  or  conclusion.  The 
venue  was  not,  therefore,  proved  in  Gallatin 
county;  and  the  judgment  must  be  reversed, 
unless  our  statute  has  worked  a  change  in  tbe 
principle  announced  in  the  Rathbun  Case.  The 
Rat/ibun  Case  discussed  the  doctrine  of  an  of- 
fense being  committed  partly  in  one  county 
and  partly  in  another,  and  concluded  that  the 
offense  was  committed  wholly  in  the  county 
where  the  letter  was  received.  Our  statute 
provides  as  follows:  "  When  a  crime  has  been 
committed  partly  in  one  county  and  partly  in 
another,  or  the  act  or  effects  constituting  or 
requisite  to  ^e  consummation  of  the  of^nse 
occur  in  two  or  more  counties,  and  the  juris- 
diction is  in  either  county,  and  the  court  in 
which  the  prosecution  shall  have  been  firsi 
commenced  sball  have  precedence."  Section 
82,  Crim.  Pr.  Act.  But  in  the  case  at  bar  the 
crime  was  not  partly  committed  in  Gallatin 
county.  The  uttering  was  the  offense.  Tbere 
was  no  uttering  until  the  receipt  of  the  letter 
in  8ilver  Bow  county.  The  mailing,  as  above 
observed,  was  not  the  uttering.  Had  the  letter 
been  cut  off  in  its  passage  from  Gallatin  to 
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SiWer  Bow  county,  or  had  it  been  destroyed, 
or  never  received,  there  would  have  been  no 
uttering  at  any  place.  Nor  were  the  acts  or 
effects  constituting  the  offense  committed  in 
Gallatin  county.  That  which  constitutes  the 
offense  was  the  uttering.  If  nothing  had  oc- 
curred other  than  that  which  occurred  in  Gal- 
latin county,— that  is,  if  nothing  had  occurred 
further  than  the  mailing  of  the  letter  in  Gal- 
latin county, — ^there  would  have  been  no  utter- 
ing, and  no  offense.  Nor  were  the  acts  or 
effects  requisite  to  the  consummation  of  the 
offense  committed  in  Gallatin  .county.  It 
was  not  requisite  to  the  consummation  of  the 
offense  that  Uie  letter  should  be  mailed  in 
Gallatin  county,  or  elsewhere.  The  forged 
instrument  could  have  gone  to  the  Silver  Man- 
ufacturing Company  bv  any  vehicle  other  than 
the  mail.  The  defendant  could  have  handed 
it  to  the  Singer  Manufacturing  Oompanv  in 
person.  It  may  be  said  that,  under  the  facts 
in  this  case,  there  would  haye  been  no  uttering, 
— that  is  to  say,  the  instrument  would  not 
have  reached  the  Singer  Manufacturing  Com- 
pany, and  so  be  uttered  or  published, — unless 
it  had  been  put  into  the  mail,  and  that,  there- 
fore, such  depositing  in  the  mail  was  an  act 
requisite  to  the  consummation  of  the  offense. 
But  on  the  same  line  of  suggestion  it  can  be 
said  that  if  a  person,  having  determined  to 
murder,  starts  from  Gallatin  county,  and  trav- 
els to  Silver  Bow  county,  and  th&re  accom- 
plishes the  crime  of  murder,  if  he  had  not 
started  from  Gallatin  county  he  would  not  haye 
committed  the  crime  in  Silver  Bow  county, 
and  his  so  starting  from  Gallatin  county  was 
an  act  requisite  to  the  consummation  of  the 


offense.  But  it  would  not  be  contended  that 
the  venue  for  such  crime  of  murder  could  be 
laid  in  Gallatin  county.  Again,  a  murderer 
might  buy  his  pistol  in  Gallatin  county,  then 

?:o  to  Silver  Bow  county,  and  commit  the  of- 
ense.  It  then  could  be  said,  on  the  same  line 
of  suggestion,  that  if  he  had  not  bought  the 
pistol  in  Gallatin  county  the  offense  would  not 
haye  been  committed,  and  that,  therefore,  the 
buying  of  the  pistol  was  an  act  requisite  to 
the  consummation  of  the  offense.  Illustrations 
of  this  nature  might  be  multiplied.  Such  acta 
as  mailing  the  letter  or  buying  the  pistol,  or  a 
murderer  traveling  through  Gallatin  county  to 
Silver  Bow  county,  would  be,  in  those  partic- 
ular cases,  preliminary  to  the  commission  of 
the  offense,  and  acts  without  which,  in  the 
particular  case,  the  offense  would  not  be  com- 
mitted, but  they  were  not  acts  requisite  to  the 
consummation  of  the  offense.  If  such  acts 
were  construed  to  be  those  requisite  to  the  con- 
summation of  the  offense,  there  are  but  few 
crimes,  the  venue  of  which  could  not  be  con- 
strued to  be  in  counties  other  than  the  actual 
county  where  the  offense  was  committed.  We 
are  therefore  of  opinion,  in  the  case  at  bar, 
that  the  venue  of  the  offense,  if  any  offense 
were  committed,  was  in  Silver  Bow  county, 
and  that  the  statute  (sec.  32,  supra)  does  not 
change  the  principles  as  announced  in  the 
Bathoun  Case,  and  generally  followed  since 
the  promulgation  of  that  decision. 
Tm  judgment  is  reversed. 

Pemberton*  Ch.  c7.,  and  Harwood»  </., 

concur. 
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STATE  of  Minnesota,  ex  rd.  Henry  W. 
CHILDS. 

V. 

Joseph  L.   KIICHLI. 
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.Minn. 


^The  president  of  the  city  coimcii  of  the 
eity  of  Minneapolis  is  not  an  "officer" 
ot  the  city*  within  the  meaniDg  of  either  the 
city  charter  or  article  13, 1 2,  of  the  Constitution, 
bat  merely  an  officer  or  servant  of  the  city  coun- 
cil which  elected  him,  and  as  such,  according  to 
the  rules  of  parliamentary  law,  is  removable  at 
the  will  or  pleasure  of  that  body. 

(April  27,  18(8.1 

PROCEEDING  in  the  nature  of  quo  war- 
ranto to  determine  by  what  nghi  defend- 

*Headnote  by  Mitobbll,  J.: 


snt  claimed  to  hold  the  oflSce  of  president  of 
the  City  Council  of  Minneapolis.    Dismissed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henry  W.  Ghilds,  Atty  Gen.,  W« 
E.  Hale,  and  D.  F.  Morg^ant  for  relator: 

The  president  of  the  city  council  is  a  public 
officer.  A  public  office  is  a  public  charge  or 
employment  imposed  or  conferred  by  appoint- 
ment or  authoritv  of  government  and  for  pub- 
lic purposes,  ana  public  officers  are  officers  by 
whom  the  government  performs  its  usual 
political  functions. 

19  Am.  &  Eng.  Encyclop.  Law,  881. 

*'An  office  is  a  public  charge  or  employment, 
and  the  term  seems  to  comprehend  every 
charge  or  employment  in  which  the  public  are 
interested." 

Peaple  v,  Brooklyn  Common  Council,  77  N. 
Y.  508,  88  Am.  Rep.  659. 

''Where  an  individual  has  been  appointed  or 
elected  in  the  manner  prescribed  by  law,  has  a 


Nora.— There  are  few  if  any  branches  of  the  law 
-on  which  there  is  less  to  be  found  in  the  way  of 
•direct  adjudicatious  than  on  the  law  goveminR 
representative  or  deliberative  bodies  which  is 
usually  denominated  *  Parliamentary  law.**  Most 
•of  the  decisions  which  have  touched  upon  ques- 
tions of  this  kind  have  been  made  in  recent  years. 

As  to  what  constitutes  a  quorum  or  majority  of 
>sooh  a  body,*  seo  wAt  to  Lawrence  v.  Ingeisoll 
19L.R.A. 


(Tenn.)  6  L.  R.  A.  dOS.  Also  the  later  cases.  Smith  v. 
Proctor  (N.  Y.)  ]4  L.  R.  A.  403;  State  v.  Yanosdal 
(Ind.)  15  L.  R.  A.  8S2. 

As  to  validity  of  vote  by  interested  member  of 
such  a  body«  see  fMte  to  Fort  Wayne  v.  Lake  Shore 
&  M.  8.  R.  Co.  (Ind.)  18  L.  R.  A.  987. 

The  question  who  are  public  officers  Is  treated  in 
a  noU  to  McCk)mick  v.  Pratt  (Utah)  17  L.  R.  A.  243. 


See  also  22  L.  R.  A  842;  44  L.  R. 
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desfgnatfoD  or  title  given  bim  by  law,  and  ex- 
ercises functions  concerning  the  public  as- 
signed to  him  by  law,  he  must  be  regarded  as 
a  public  oflBcer." 

Bradford  ▼.  Justices  qf  Inferior  Ot.  88  Ga. 
836. 

'*A  public  office  is  an  agency  for  the  state, 
and  the  person  whose  duty  it  is  to  perform 
this  Qgency  is  a  public  officer." 

Clark  V.  Stanley,  66  N.  C.  63. 

The  president  of  a  city  council  la  an  officer, 
and  his  station  a  public  office. 

suite  V.  Anderson,  45  Ohio  St.  196-199. 

The  public  functions  pertaining  to  the  office 
of  president  are  in  addition  to  and  different 
from  those  of  members  of  the  council.  He  is 
by  virtue  of  his  position  the  presiding  officer 
of  an  organized  body,  appoints  his  committees, 
and  becomes  ex  omcio  a  member  of  certain 
boards;  and  all  by-laws,  resolutions,  and  ordi- 
nances are  required  to  be  authenticated  by  his 
signature." 

Mechem,  Pub.  Off.  g§  1,  8. 

The  president  of  the  city  council  holds  for  a 
definite  term. 

An  appointment  made  without  designating 
the  length  of  term,  the  statute  providing  for 
such  appointment,  will  be  deemed  to  be  made 
for  the  statute  period. 

Bvffalo  y.  MacKay,  15  Hun,  204;  8L  te  ▼. 
Police  Comrs.  14  Mo.  App.  297.  88  ]Mo.  144. 

Under  section  2,  article  18,  of  the  Constitu- 
tion, the  authority  of  the  Legislature  to  pro- 
vide for  the  removal  from  office  of  a  public 
officer  holding  for  a  definite  term  is  limited  to 
cases  of  malfeasance  or  nonfeasance  in  the 
performance  of  his  duties. 

State  V.  Peterson  (Minn.)  June  22,  1892; 
AndretDS  v.  Eing,  77  Me.  224-230:  Dill.  Mun. 
Corp.  3d  ed.  gtS  5«,  60,  210;  Farrell  v.  Bridge- 
vort,  45  Conn.  191;  Cobb  v.  Portland,  56  Me. 
'3S1,  92  Am.  Dec.  598;  Cooler.  Const.  Lim. 
4ih  ed.  78;  Lotoe  v.  Com.  8  Met.  (Ky.)  287; 
Brotcn  ▼.  Orover,  6  Bush,  1;  Mi'chem,  Pub. 
Off.  §  457;  Com,  v.  Williams,  79  Ky.  42,  42 
Am.  Rep.  204;  Tbroop.  Pub.  Off.  g^  841,364, 
p.  848;  Taylor  v.  SuUitan,  11  L.  R.  A.  272, 45 
Alinn.  310. 

It  is  only  where  the  Constitution  is  silent  as 
to  the  mode  and  cause  of  removal  of  the 
ntlicer  that  the  Legislature  has  full  control  of 
the  whole  subject. 

Ex  parte  Wiley,  64  Ala.  226;  State  v.  Cape 
If  ay,  50  N.  J.  L.  658. 

If  an  office  is  created  and  the  term  fixed  by 
the  Constitution,  which  also  declared  for  what 
causes  and  in  what  mode  an  incumbent  of  it 
may  be  removed  before  the  expiration  of  his 
term,  neither  the  Legislature  nor  the  executive 
can  remove  or  suspend  for  any  reason  or  in 
any  other  mode  than  that  provided. 

Lowe  V.  Com.  svpra;  Page  v.  Hardin,  8  B. 
Mon.  648,  673;  Brown  v.  Oroter,  supra;  Com. 
V.  Gamble,  62  Pa.  343,  1  Am.  Rep.  422;  State 
V.  Draper,  50  Mo.  853;  State  v.  TJioman,  10 
Kan.  191;  StaU  v.  McNeely,  24  La.  Ann.  19. 

Municipal  officers  are  "  inferior  officers" 
within  the  meaning  of  the  section  governing 
the  power  of  appointment. 

People  V.  Comptroller,  20  Wend.  595;  Bergen 
V.  PoweU,  94  N.  Y.  591;  People  v.  UiU,  7  Cal. 
97;  Houseman  v.  Com.  100  Pa.  222. 

The  charter  of  Minneapolis  confers  no 
19  L.  R.  A. 


power  Qpon  the  city  council  to  remoye  with- 
out  cause  an  officer  holding  for  a  teron  fixed 
by  law. 

See  Com.  y.  Slifer,  26  Pa.  23,  64  Am.  Dec 
680;  CoUins  v.  Tracy,  86  Tex.  646;  Honey  v. 
Graham,  39  Tex.  1;  State  v.  Chatbum,  63 
Iowa,  659,  60  Am.  Rep.  760;  State  v.  PritcK- 
ard,  86  N.  J.  L.  101;  PeapU  v.  NicIioU,  79  X. 
Y.  688;  StaU  v.  Smith  (Neb.)  16  L.  R.  A.  791; 
Mechem,  Pub.  Off.  §  445,  p.  284;  Throop^ 
Pub.  Off.  §  864;  Peojie  v.  Therrien,  80  Mich. 
187. 

The  power  of  removal  from  office  is  incident 
to  the  power  of  appointment  in  thoae  cases 
only  where  the  tenure  is  not  fixed  by  law.  and 
where  the  office  is  held  at  the  pleasure  of  the 
appointing  power;  and  where  the  appoiuting 
power  may  remove  for  cause,  he  is  the  sole 
judge  of  the  existence  of  the  cause. 

McCrary,  Elections,  §  820,  p.  219;  Bex  v. 
Richardson^  1  Burr.  517;  -ffir  parte  liamfJtay, 
18  Q.  B.  173-189;  Reg.  v.  Canterbury,  1  El.  & 
El.  545-^9;  5  Wait,  Act.  &  Def.  p.  12.  and 
cases  cited;  19  Am.  &  Eng.  Encyclop.  Law,. 
662/.  562^. 

Messrs,  Brooks  ft  Hendrix,  for  respond- 
ent: 

The  true  test  to  be  applied  under  our  law  is 
whether  or  not  the  obligation  is  imposed  to 
take  an  oath  of  office.  If  so,  an  office  exists^ 
and  otherwise  not. 

Collins  Y.  New  York,  3  Hun.  680. 

If  the  time  within  which  a  person  elected  or 
appointed  to  an  office  may  qualify  has  expired, 
and  before  he  qualifies  a  vacancy  is  declared, 
and  another  person  is  elected  or  appointed  in 
his  place,  his  right  to  the  office  is  gone. 

State  V.  Goetze,  22  Wis.  363;  WapeUo  Counfy 
V.  Bigham,  10  Iowa.  89,  74  Am.  Dec.  370; 
State  V.  Matheny,  7  Kan.  327;  Opinion  of 
Judges,  14  Fla.  277;  Payne  y.  San  Francisco, 

3  Cal.  122;  PeopU  v.  Taylor,  57  Cal.  620;  Peo- 
ple V.  Perkins,  85  Cal.  509;  Thomas  v,  Owens, 

4  Md.  189-220;  Jump  v.  Spence,  28  Md.  1; 
Johnson  v.  Mann,  77  Va.  265;  Childrey  v. 
Rady,  Id.  518;  Owens  v.  O'Brien,  78  Va.  116; 
Ross  V.  People,  78  lU.  875;  Chicago  v.  Gage,  95 
111.  598.  35  Am.  Rep.  182;  State  v.  Tucker,  54 
Ala.  205;  Flatan  v.  State,  56  Tex.  93;  State  v. 
Beard,  34  La.  Ann.  278;  Hedley  v.  Franklin^ 
County  Comrs.  4  Blackf .  116;  l^aU  v.  HadUy, 
27  Ind.  496;  Hyde  v.  State,  52  Miss.  665; 
Thompson  v.  Holt,  62  Ala.  491;  Scott  County 
▼.  Ring,  29  Minn.  898. 

The  president  of  the  city  council,  as  such,  ia 
not  an  officer  having  a  fixed  term  of  office. 

When  the  authority  having  power  to  remove 
elects  or  appoints  a  successor,  such  action  of 
itself  remove.8  the  former  official, 

People  V.  Carrique,  2  Hill,  93;  Pepit^s  Case^ 
1  Vent.  842;  Re  Uennen,  88  U.  8.  13  Pet.  230. 
10  L.  ed.  138;  Williams  v.  Gloucester,  14« 
Mass.  256;  Blake  v.  United  States,  103  U.  S. 
227,  26  L.  ed.  462. 

"Constitutional  limitations  upon  the  power 
of  the  Legislature  in  respect  to  officers  will  be 
confined  to  those  offices  which  are  specially 
enumerated  in  the  Constitution,  unless  the  con- 
trary expressly  appears  therefrom." 

State  V.  Smith  (Neb.)  16  L.  R  A.  791;  State 
V.  Seavey,  22  Neb.  454;  Douglas  County  v. 
Timme,  82  Neb.  272;  People  v.  Province,  84 
Cal.  520;  State  ▼.  Kirk,  44  Ind.  401, 15  Am. 
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Pep.  289;  Mohan  t.  JnclMm,  52  Ind.  699;  Re$- 
puUica  V.  DaltM,  3  Yeaies,  800;  StaU  v.  Som- 
nier,  38  La.  Ann.  237;  Bobinwn  v.  White,  26 
Ark.  189;  8(ate  v.  JSToift,  50  Wis.  178. 

When  an  office  is  created  by  statute  It  Is 
•entirely  within  the  control  of  the  Legislature. 

Feaple  v.  Baskdl,  5  Cal.  857:  People  v.  Ban- 
vard,  27  Cal.  470;  Emm  v.  Populus.  22  La. 
Ann.  121;  FartceU  v.  BocAland,  62  Me.  296; 
Prince  v.  Skillin,  71  Me.  861,  86  Am.  Rep. 
«25;  T<tft  V.  Adams,  8  Gray.  126;  Ci>m.  v. 
^acoTi,  6  Serg.  &  R.  822;  /i^rA»r  v.  /V««- 
^«r^,  4  Pa.  49;  Ccmner  v.  iV>w  Forifc,  2  Sandf. 
865.  5  N.  Y.  285;  Augusta  v.  8u>eeney,  44  Ga. 
468,  9  Am.  Rep.  172;  Bobinson  t.  Vf/aTtf,  26 
Ark.  189;  Butler  v.  Pennsylvania,  61  U.  8. 10 
How.  402,  18  L.  ed.  472;  Bennepin  County 
Comrs.  V.  JoTies,  18  Minn.  199. 

All  offices  the  tenure  of  which  is  not  fixed 
lyy  the  Constitution  or  limited  by  law  must  be 
held  either  during  good  behavior  or  (which  is 
the  same  thing  in  contemplation  of  law)  during 
the  life  of  the  Incumbent;  or  must  be  held 
at  the  will  and  discretion  of  some  department 
•of  the  government,  and  subject  to  removal  at 
pleasure. 

Be  Uennen,  88  U.  8.  18  Pet.  280-259,  10  L. 
<A.  185^152. 

Our  Constitution  contains  no  words  of  pro- 
hibition. It  authorizes,  but  does  not  prohibit, 
legislative  action.  The  Constitution  is  not  a 
grant  of  power.  AH  power  not  expresslv 
taken  away  remains  with  the  people.  It  is 
«yen  held  that  the  imposition  of  a  duty  upon 
the  Legislature  is  not  a  limitation  of  its  power. 

Curryer  v.  Merrill,  25  Minn.  1,  88  Am.  Rep. 
450. 

The  power  to  remove  the  appointed  officers 
•of  municipalities  at  the  will  of  the  appointing 
power  has  repeatedly  been  conferred  by  our 
statute  and  exercised  heretofore  without  ques- 
tion. 

It  cannot  for  a  moment  be  admitted  that  it 
was  the  intention  of  the  Constitution  that  those 
offices  which  are  denominated  inferior  offices 
should  he  held  during  life. 

Ex  parte  Bennen,  supra. 

The  incumbent  takes  the  office  eum  onere. 

State  V.  BawJHns,  44  Ohio  St.  98. 

In  the  absence  of  restrictive  provisions  of 
law,  "  the  power  of  removal  is  incident  to  the 
power  of  appointment;"  and  in  such  case 
removal  is  permissible  at  the  pleasure  of  the 
appointing  power,  and  without  notice  or  hear- 
ing. 

Atery  y.  Tyringham,  8  Mass.  160,  8  Am. 
Dec.  105;  Be  Bennen,  88  U.  8.  18  Pet.  280- 
1260.  10  L.  ed.  188-158;  Com.  v.  Sutherland, 
Z  fc^erg.  &  R.  145;  Laimbeer  y.  lieu)  Tork,  4 
fiandf.  109;  People  v.  Neu)  Tork,  6  Barb.  43; 
People  v.  New  Tork  Fire  Comrs.  78  N.  Y.  437: 
Ifewsom  v.  Coeke,  44  Miss.  852,  7  Am.  Rep. 
«86;  People  v.  Biagins,  15  111.  110;  State  v. 
Alt,  26  Mo.  App.  673;  Patton  v.  Vaughan,  89 
Ark.  211-218;  People  v.  BiU,  7  CaL  97-102. 

"An  office  in  this  country  is  not  oroperty." 

Smith  V.  Neto  Tork,  87  N.  Y.  518;  Bennepin 
County  Comrs.  v.  Jones,  18  Minn.  199-202; 
SlaU  y.  Friszell,  31  Minn.  460-467;  Staie  v. 
Eawkins,  44  Ohio  St.  98-113. 

The  term  was  made  subject  to  the  exercise 
of  the  power. 

StaU  y.  MeOarry,  21  Wis.  497;  PeopU  y. 
19L.R.A. 


Nets  Tork  Fire  Comrs.  supra;  People  y.  Whit- 
lock,  92  N.  Y.  191;  ^^fl^  v.  Stevens,  46  N.  J. 
L.  344;  State  y.  Sotners  (Neb.)  Oci.  5,  1892; 
Eckloffy.  District  of  Colutnbia,  135  U.  8.  240. 
84  L.  ed.  120. 

The  president  of  the  city  council  is  an  officer 
wholly  different  from  the  executive  and  udmin- 
istrative  officers  authorized  to  be  appointed  by 
the  city  council.  He  is  essentially  a  legisla- 
tive officer,  i.  e,,  an  officer  of  a  legislative 
body,  and  as  such  by  common  law  and  parlia- 
mentary usage,  as  well  as  under  the  charter,  is 
removable  at  the  will  and  pleasure  of  that 
body. 

The  city  council  is  a  local  legislative  body. 

Denning  v.  Roome,  6  Wend.  651-656. 

And  in  creating  the  dt^  coundl  the  Legisla- 
ture, by  implication  within  the  limits  pre- 
scribed, conferred  upon  it  the  universally  rec- 
ognized powers  and  privileges  of  legislatiye 

15  Am.  &  £ng.  Encvdop.  Law,  1086;  Wet- 
more  V.  Story,  22  Barb.  414;  Cochran  v.  Me- 
Cleary,  22  Iowa,  75. 

'*  The  exercise  of  the  power  of  appointment 
to  office  is  a  purely  executive  act." 

Mechem,  Pub.  Off.  g  104;  Aehlsy^s  Case,  4 
Abb.  Pr.  35-87. 

A  mere  presiding  officer  is  "but  the  servant 
of  the  house,  to  declare  its  will  and  obey 
implicitly  all  its  commands." 

Cusbing's  Manual,  §294;  2  Bentham's  Po- 
litical Tactics,  p.  847;  Hume's  History  of  Eng- 
land, voL  5,  p.  20a 

The  right  to  preside  over  the  meetings  of  a 
council,  though  a  franchise,  is  not  an  office. 

Cochran  v.  McCleary,  supra. 

And  the  incumbent  may  properly  be  re> 
moved. 

State  y.  AU,  26  Mo.  App.  678;  Be  Speaker- 
ship of  Bouse  of  Bofresentatiees,  11 L.  R.  A.  241, 
16  Colo.  620;  Hafsell's  Precedents  of  Proceed- 
ings in  the  House  of  Commons,  yoL  2,  p.  280i 

Mitohell,  Jl,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  in  the  nature  of  quo 
warranto,  requiring  the  respondent  "to  show 
cause  by  what  warrant  he  holds  and  exercises 
the  office  of  president  of  the  city  council  of 
Minneapolis."  It  appears  that  on  January  2, 
1893,  the  city  coundl  duly  elected  Henry  W. 
Brazie,  one  of  their  members,  president  of 
their  body;  that  Brazie  entered  upon  his  duties 
as  such,  and  continued  in  their  ezerdse  until 
March  10,  when  the  city  council,  by  resolution, 
declared  the  office  vacant,  and  then  elected 
the  respondent.  The  contentions  of  the  rela- 
tor are  that  (1)  the  "presidency  of  the  city 
coundl"  is  a  "public  office,"  and  its  incum- 
bent a  "public  officer,"  within  the  meaning  of 
both  the  city  charter  and  section  2,  art.  13,  of 
the  Constitution  of  the  state.  (2)  Such  officer 
holds  his  office  for  a  definite  term,  under  the 
provisions  of  chapter  2,  g  1,  of  the  city  char- 
ter, which  provides  that  all  officers  appointed 
by  the  council  shall,  unless  otherwise  pro- 
vided, hold  thehr  respective  offices  for  the  terra 
of  two  years,  etc.  (8)  The  city  charter  (sec. 
4,  chap.  4)  confers  no  power  on  the  city  coun- 
cil to  remove  an  officer  for  a  term  fixed  by 
law  except  for  cause,  after  a  hearina  and  an 
opportunity  to  be  heard.    (4)  But,  if  it  doea. 
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It  is  Invalid,  for  the  reason  thai  nnder  article 
18, 1  2,  of  the  CoDstitutioD,  the  authority  of 
the  Legislature  to  provide  for  the  removal  of 
public  ofBcers  holdinf?  for  a  definite  term  is 
limited  to  cases  of  malfeasance  or  nonfeasance 
in  office.  While  counsel  have  argued  all  these 
pro|)ositions  ably  and  exhaustively,  the  con- 
clusion at  which  we  have  arrivedf  renders  it 
unnecessary  to  consider  anv  but  the  first.  The 
city  charter  provides  that  the  city  council  shall 
consist  of  a  certain  number  of  aldermen,  to  be 
elected  in  each  ward.  It  enumerates  the  elec- 
tive officers  of  the  city,  and  provides  that  all 
other  officers  necessary  for  the  proper  man- 
agement of  the  affairs  of  the  city  shall  be  ap- 
pointed by  the  city  council,  unless  the  charter 
otherwise  provide.  It  then  proceeds  to  pro- 
vide specifically  for  numerous  appointive,  ex- 
ecutive, and  administrative  officers,  among 
whom  "president  of  the  city  council"  is  not 
named.  The  onlv  provisions  in  the  charter 
in  reference  to  the  election  or  duties  of  the 
president  of  city  council  are  found  in  section 
2,  chap.  8.  which  is  that  "at  the  first  meeting 
of  the  city  council  in  January  of  each  year, 
after  a  general  state  election,  they  shall  pro- 
ceed to  elect  by  ballot  from  their  members  a 
president  and  vice-president.  The  president 
shall  preside  over  the  meetings  of  the  city 
council,  and  during  the  absence  of  the  mayor 
from  the  city,  or  his  inability  for  any  reason 
to  discharge  the  duties  of  his  office,  the  said 
president  shall  exercise  all  the  powers  and  dis- 
charge all  the  duties  of  the  mayor."  Section 
1,  chap.  4,  of  the  charter  merely  repeats  the 
provision  that  the  president  of  the  city  council 
shall,  when  present,  preside  at  all  its  meet- 
ings. Aside  from  the  fact  that  in  a  certain 
contingency  the  president  of  the  city  council 
may  become  acting  mayor,  he  has  no  fran- 
chise, power,  or  duty  additional  to  those  of 
other  members  of  the  council,  save  only  that 
of  presiding  at  their  meetings.  There  is  noth- 
ing in  the  charter  indicative  of  an  intention 
to  confer  any  powers  or  impose  any  duties  up 
on  him  as  an  officer  of  the  city,  or  any  as  pres- 
ident of  the  city  council,  except  those  belong- 
ing, under  common  parliamentary  law,  to  the 
presiding  officer  of  any  legislative  body.  The 
sole  purpose  of  the  statute  was  merely  to  regu- 
late the  time  when,  and  the  manner  in  which, 
the  citj  council  should  organize  and  elect  their 
presiding  officer,  and  to  provide  that,  upon 
the  happening  of  a  certain  contingency,  such 
presiding  officer,  for  the  time  being,  whoever 
he  might  be,  should  perform  the  duties  of 
mayor.  There  is  nothing  indicating  an  inten- 
tion to  create  a  city  office  distinct  from  that  of 
alderman.  The  president  of  the  council  must 
be  an  alderman,  and,  when  he  ceases  to  be  an 
alderman,  he  necessarily  ceases  to  be  president 
of  the  council,  whether  he  has  occupied  that 
position  two  years  or  only  two  days,~a  fact 
which  shows  that  he  is  at  least  not  an  "offi- 
cer." within  the  purview  of  section  1,  chap. 
2f  fixing  the  term  of  appointive  officers  at  two 
years.  While  acting  as  president  of  the  coun- 
cil, he  still  continues  to  be  an  alderman,  and 
his  ceasing  to  be  president  in  no  way  affects 
his  status  as  alderman.  From  the  earliest  his- 
tory of  legislative  bodies  the  rule  of  parlia- 
mentary law  has  been  that  a  legislative  body 
having  the  power  to  choose  its  own  presiding 
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officer  from  its  own  members  has  also  the  in- 
herent power  to  remove  such  officer  at  its  wiD 
or  pleasure,  unless  prohibited  by  some  exprea 
constitutional  or  statutory  provision.  In  Cush- 
ing's  Law  and  Practice  of  Legislative  Assem- 
blies, at  section  299,  the  author  says:  "The 
presiding  officer,  being  freely  elected  by  the 
members  by  reason  of  the  confidence  which 
they  have  in  him,  is  removable  by  tbem  at 
their  pleasure,  in  the  same  manner,  whenever 
he  becomes  permanently  unable,  by  reason  of 
sickness  or  otherwise,  to  discharge  the  duties 
of  his  place,  and  does  not  resign  his  office,  or 
whenever  he  has  in  any  manner  or  for  any 
cause  forfeited  or  lost  the  confidence  upon  the 
strength  of  which  he  was  elected."  And  in 
section  294  the  same  author  says:  "The  pre- 
siding officer  ...  Is  but  the  servant  of  the 
house  to  declare  its  will  and  to  obey  implicitly 
all  its  commands,"— a  duty  so  forcibly  ex- 
pressed in  the  memorable  reply  of  the  speaker 
of  the  house  of  commons  to  Charles  L  This 
control  of  a  legislative  body  over  their  presid- 
ing officer  rests  upon  the  fundamental  princi- 
ple that  the  majority  has  the  power  to  control 
the  action  of  the  body  within  the  limits  of  iu 
jurisdiction,  except  as  otherwise  provided  bj 
positive  law. 

A  city  council  is  a  local  legislative  body,  and 
in  creating  it  the  Legislature,  by  implication, 
within  the  limits  prescribed,  conferred  upon 
it  all  the  powers  and  privileges  in  the  manner 
of  conducting  their  own  proceeding  usually 
recognized  by  parliamentary  law  as  l>elonging 
to  such  bodies;  and  it  would  re<}uire  a  cloir 
and  explicit  expression  of  legislative  intention 
to  that  effect  to  Justify  the  conclusion  that  it 
was  the  desiarn  to  deprive  this  city  council  of 
the  universally  recognized  parliamentary  right 
of  control  over  their  own  presiding  officer. 
Such  an  intention  is  not  to  be  inferred  from 
the  mere  fact  that,  in  order  to  insure  a  prompt 
and  orderly  organization  of  that  body,  the 
Legislature  has  given  directions  as  to  the  time 
and  manner  of  doing  so.  We  think  the  right 
of  the  council  to  change  their  presiding  officer 
at  pleasure  would  hardly  be  seriously  denied 
except  for  the  fact  that  he  may  in  a  certain 
contingency  be  called  on  to  temporarily  per- 
form the  duties  of  mayor.  This,  it  is  claimed, 
makes  him  something  more  than  the  mere  pre- 
siding officer  of  the  city  council;  that  he  there- 
by bSiomes  an  officer  of  the  city,  whom,  for 
want  of  a  better  term,  we  may  call  •'contin- 

fent  mayor."  We  fail  to  see  any  force  in  this, 
t  would  be  sufficient  for  the  purposes  of  this 
case  to  say  that  no  such  contingency  has  arisen; 
but  we  think  that  all  this  provision  of  the 
charter  means  Is  that,  whenever  any  such  con- 
tingency arises,  whoever  then  happens  to  be 
president  of  the  city  council  for  the  time  be- 
ing shall  perform  the  duties  of  mayor.  There 
is  nothing  to  indicate  that  it  was  ever  intended 
to  create  a  distinct  city  office  for  that  purpose. 
In  some  states  the  law  provides  that  in  cer- 
tain contingencies  the  speaker  of  the  House  of 
Representatives  shall  perform  the  duties  of 
governor;  and  until  some  seven  years  ago  there 
was  an  Act  of  Congress  providing  that  in  a 
certain  contingency  the  speaker  of  the  House 
of  Representatives,  for  the  time  being,  should 
act  as  president  of  the  United  States.  But  it 
would  hardly  be  claimed  that  the  effect  of 
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such  provUioDS  was  to  deprive  either  tbe  state 
or  Federal  Legislature  of  tbe  usual  parliament- 
aij  power  over  their  6wn  speaker,  or  to  con- 
stitute such  speaker  a  state  or  Federal  officer, 
distinct  from  that  of  member  of  the  body  to 
which  he  belonged.  In  Re  SpeaJcerehip  <tf  the 
JBbvee  of  Bepreeetitaiivee,  15  Colo.  620,  11  L. 
R  A.  241,  which  is  a  well-conslder^  case,  is 
the  only  authority  directly  in  point  which  we 
have  found,  but  it  fully  covers,  as  we  think, 
every  question  involved  here.  We  do  not 
think  that  State  v,  Andereon,  45  Ohio  8t  196, 
relied  on  by  counsel  for  relator,  at  all  militates 
•gainst  our  views.  That  case  merely  decided 
that  the  presidency  of  a  city  council  was  a 
* 'public  office/'  within  the  meaning  of  a  ilat- 
ute  authorizing  an  action  in  quo  warranto  to 
be  brought  against  any  one  who  usurped  a 
public  office.  The  words  ''office"  and  "offi- 
cer" are  terms  of  vague  and  variable  import, 
the  meaning  of  which  necessarily  varies  with 
the  connection  in  which  they  are  used,  and,  to 
determine  it  correctly  in  a  particular  instance 
regard  must  be  had  to  the  intention  of  the 
statute  and  the  subject-matter  in  reference  to 
which  the  terms  are  used.  Kow,  from  time 
out  of  mind,  tbe  law  has  been  that  quo  war- 
ranto would  Ue,  not  only  against  one  unlaw- 
fully holding  or  exercising  a  public  office,  but 
also  against  any  one  unlaw  full  v  exercising  a 
public  franchise,  such  aa  the  right  to  predde 
over  a  public  corporation.  Aa  this  is  a  right 
which  could  not  be  tried  in  any  collateral  pro- 
ceeding, and  as  a  court  of  chancery  would  not 
interfere  before  a  trial  at  law,  it  would  follow 
that,  if  quo  warranto  would  not  lie,  there 
would  be  no  remedy  except  the  inherent  right 
of  every  legislative  body  to  eject  an  intruder 
or  usurper  by  force;  hence  the  court,  in  the 
case  referred  to,  being  naturally  and  very 
properly  desirous  of  so  construing  the  statute 
as  to  give  an  adequate  remedy,  held  that  the 
word  "office,"  as  used  in  that  statute,  included 
the  franchise  or  right  of  presiding  over  a  city 
council.  See  Cocfiran  v.  McOleary,  22  Iowa, 
75.  Our  conclusion  is  that  the  president  of 
the  citv  council  of  Minneapolis  is  not  an  "ofQ- 
oer"  of  the  city,  within  the  meaning  of  either 
the  city  charter  or  the  Constitution,  but  that 
he  is  merely  the  officer  or  servant  of  the  legis- 
lative body  which  elected  him,  and  that,  as 
such,  he  is  removable  at  the  will  or  pleasure 
of  that  body. 

Writ  quanhed. 

Ymnaerhnrgh,  J,,  absent,  took  no  part. 


8TATE  of  Minnesota,  ex  rel.  Thomas 
O'CONNOR, 

V, 

Henry  WOLFER,  Warden  of  the  State  Prison. 
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^1.   A  eoBTlct  who  has  received  and  ac- 
i  eeptedaeonditloiialpardoneaiinotbe 
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and  remanded  to  suffer  his  orig- 
inal ponJshment  t>eoause  of  an  alleged  nonper- 
f  onnanoe  of  tbe  condition,  upon  the  mere  order 
of  the  governor.  He  is  entitled  to  a  hearing  be- 
fore the  court  in  which  he  was  convicted,  or  some- 
superior  court  of  criminal  Jurisdiction,  and  an 
opportunity  to  show  tbat  he  has  performed  the- 
oonditlon  of  bis  pardon,  or  that  he  has  a  iegal  ex- 
cuse for  not  having  done  sa 

8*  Onsaehhearln£ftheoonrtmagr*liiiia 
dleeretton*  if  in  doubt  as  .to  the  flikets* 
take  the  Terdiet  of  a  Juryt  but  the  pwty  is- 
not  entitled  to  a  jary  trial  as  a  matter  of  right, 
except  upon  the  question  whether  he  is  the  same 
person  who  was  convicted,  if  he  pleads  that  he  is- 
not^ 

(April  27,  lS0iU 

PETITION  for  a  writ  of  habeas  corpus  to- 
procure  the  discharge  of  relator  from  the 
custody  of  defendant  to  which  he  was  alleged 
to  have  been  illegally  committed  in  violation  of 
the  terms  of  a  pardon,  which  had  been 
granted  to  him  by  the  governor.    Belatar  die- 


le  petition  for  the  writ  was  as  follows: 

"  To  the  Honorable  Supreme  Court  of  the- 
state  of  Minnesota; 

*'  The  petition  of  Thomas  O'Connor  of  Still- 
water, of  the  county  of  Washington,  and  state 
of  Minnesota,  respectfully  shows  to  the  court. 

*' first.— That  on  the  9th  day  of  September, 
1880,  this  petitioner  was  by  the  grand  jury  in< 
and  for  the  county  of  Le  Sueur,  Minnesota, 
indicted  for  the  offense  of  murder  in  the  first 
degree. 

**  Second.-— That  on  the  2d  day  of  December, 
1880,  after  a  trial  upon  such  charge  before  tbe* 
district  court  and  jur^  in  and  for  said  county 
of  Le  Sueur,  this  i)etitioner  was  convicted  by 
said  jury  of  the  crime  of  murder  in  the  first 
degree. 

*'  Third.— Tbat  thereafter,  and  on  the  2d  day 
of  December,  1880,  this  petitioner  was  by  the 
judge  of  said  court,  and  in  pursuance  of  such 
conviction,  sentenced  to  be  imprisoned  in  the* 
state's  prison  of  the  state  of  Minnesota,  at  the 
city  of  Stillwater,  Minn.»  for  and  during  the- 
term  of  his  natural  life. 

"Fourth.— That  in  pursuance  of  such  con- 
viction and  sentence  a  ludgment  in  said  action 
was  duly  entered,  in  the  office  of  the  clerk  of 
said  court,  and  under  and  by  virtue  thereof,  ». 
commitment  was  on  the  2d  day  of  December, 
1880,  issued  by  the  clerk  of  said  court,  direct- 
ing and  commanding  the  sheriff  of  said  county 
of  Le  Sueur  to  convey  the  body  of  this  peti- 
tioner and  deliver  the  same  to  the  warden  of 
the  state's  prison  at  Stillwater,  Minn.,  to  be 
there  confined  under  and  in  pursuance  of  such' 
judgment. 

•'Fifth. — That  under  and  by  virtue  of  such 
commitment,  and  not  otherwise,  the  said  sheriff 
did  convey  this  petitioner  from  the  county  of 
Le  Sueur  to  the  city  of  Stillwater,  Minn.,  and 
delivered  over  to  and  placed  in  the  custody  ot 
the  warden  of  said  state's  prison  the  body  of 
this  petitioner,  and  this  petitioner  was  then  and 


NOTB.— The  subject  of  conditional  pardons  Is 
fully  treated  in  a  note  to  People  v.  Oummlngs 
(Mich.)  14  L.  B.  A.  286u  The  deoisioa  in  the  above 
ease  is  a  valuable  contribution  to  the  law  of  that 
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division  of  tbe  subject  which  touches  the  enf orce* 
ment  of  tbe  forfeiture  of  the  pardon  and  the  nat- 
ure of  the  proceedinir  for  recommitment  to  prison^ 
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there  taken  in  wistodv  by  the  warden  of  said 
•tate's  prison,  and  by  him  confined  therein  un- 
der and  in  pursuance  of  such  commitment. 

"  Sixth.— That  on  the  1st  day  of  October, 
1890,  this  petitioner  havine  been  confined  in 
said  state's  prison  from  and  since  the  time  last 
above  mentioned,  did  receive  from  one  William 
R  Merriam,  then  governor  of  the  state  of  Min- 
nesota, a  pardon  oi  which  *'  Exhibit  A"  hereto 
attached  is  a  copy,  and  made  a  part  hereof, 
which  pardon  was  on  the  2d  day  of  October, 
1890,  delivered  to  the  warden  of  said  state's 
prison. 

"Seventh. — That  under  and  in  pursuance 
of  said  pardon  the  warden  of  the  state's  prison 
aforesaid  did  release  this  petitioner  from  ens- 
tody  and  allowed  him  to  depart  from  said 
prison  a  free  man.  And  said  warden  on  the 
2d  day  of  October,  1890,  did  duly  make  his  re- 
turn upon  said  warrant  of  pardon  reciting  the 
fact  that  said  Thomas  O'Connor  has  been  re- 
leased from  custody,  and  filed  said  warrant 
-with  the  governor  of  said  state  of  Minnesota. 

*'  Eighth.— That  after  the  release  of  this  pe- 
titioner and  on  the  same  day  he  visited  the  city 
•of  St.  Paul  and  there  notified  bis  wife  by  tele- 

Sram,  who  was  residing  in  the  country  near 
[adison  lake,  Blue  Earth  county,  Minn.,  that 
be  had  been  pardoned,  on  condition  that  he 
would  leave  the  state,  and  that  he  desired  her 
to  dispose  of  his  property,  consisting  of  a  farm, 
•Stock,  personal  property  and  household  eifects, 
and  meet  him  at  St.  Paul,  and  they  would 
leave  the  state  and  go  to  Michigan  together; 
that  in  compliance  with  his  request,  she,  the 
said  wife,  on  the  10th  day  of  October,  1890, 
After  disposing  of  said  property  started  from 
ber  home  to  come  to  St  Paul  in  compliance 
-with  petitioner's  request,  and  upon  arriving  at 
Madison  lake,  purchased  a  ticket  for  St.  Paul, 
and  when  about  to  board  the  train,  was  stricken 
with  paralysis,  and  was  taken  to  the  home  of 
-one  John  Dillon  for  treatment;  that  upon  the 
arrival  of  the  train  upon  which  this  petitioner 
expected  his  said  wife,  and  finding  that  she  did 
not  come  this  petitioner  sent  a  telegram  inquir- 
ing the  cause  of  her  delay,  and  in  answer  to 
•said  dispatch,  this  petitioner  received  a  tele- 
gram from  Mrs.  E.  J.  Mehlborn  from  Madison 
lake  aforesaid  stating  that  his  wife  was 
stricken  with  paralysis  when  about  to  take  the 
train  and  was  at  the  point  of  death,  and  re- 
<)uested  this  petitioner  to  come  immediately. 

**  That  upon  the  receipt  of  the  said  lastrmen- 
tioned  telegram,  this  petitioner,  on  the  10th 
•day  of  October,  1890,  took  the  first  train  and 
went  to  Elysian  in  Le  Sueur  county,  Minn., 
and  there  hired  a  borse  and  buggy,  and  drove 
to  the  house  of  John  Dillon  to  where  his  wife 
had  been  taken  for  treatment  as  aforesaid,  and 
was  then  lying  at  the  point  of  death,  and  on 
October  11,  1890.  as  soon  as  possible,  procured 
«  phy^sician  for  his  said  wife  and  returned  to 
Elysian  to  procure  the  prescription  given  by 
the  said  physician,  that  being  the  nearest  point 
Mi  which  there  was  a  physician  and  drug  store; 
that  this  petitioner  after  having  procured  the 
medicines  and  returning  with  the  same  to  the 
house  of  John  Dillon  as  aforesaid  and  making 
4irrangements  for  the  care  of  bis  said  wife  dur- 
ing her  sickness,  returned  to  Elysian  to  await 
the  arrival  of  a  train  for  the  purpose  of  leaving 
the  state  as  soon  as  possible;  that  on  arriving  at 
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Elysian  this  petitioner  wn^  informed  tb«it  there 
was  no  train  from  that  pouii  until  Monday 
morning,  October  18,  1890,  this  being  Satur- 
day evening,  October  11,  1890,  as  aforesaid; 
that  petitioner  then  went  to  the  house  of  one 
Eri  Young  for  the  purpose  of  secluding;  him- 
self from  the  public  and  to  await  the  Monday 
morning  train  upon  which  he  was  about  to 
leave  the  state  of  Minnesota  and  go  to  Detroit, 
Mich.  That  on  Mondav  morning,  October  13, 
while  going  from  the  bouse  of  Eri  Young  to 
the  station  for  the  purpose  of  taking  the  train 
as  aforesaid,  this  petitioner  was,  by  certain  par- 
ties unknown  to  him  apprehended  and  taken 
into  custody  without  warrant  or  process  of  any 
kind,  and  was  by  the  county  attorney  of  Lie 
Sueur  county  forthwith  conveyed  to  Le  Sueur 
county  jail  and  there  kept  in  confinement  until 
the  16th  day  October,  1890,  when  the  said 
William  R.  Merriam,  then  governor  aforesaid, 
unlawfully  and  without  giving  this  petitioner 
a  hearing  in  court  or  otherwise,  ordered  this 
petitioner  to  be  returned  to  the  state  prison  of 
the  state  of  Minnesota,  from  which  he  bad 
been  pardoned  as  aforesaid,  which  will  more 
fully  appear  by  "Exhibit  B"  hereto  attached 
and  made  a  part  thereof. 

"That  under  and  in  pursuance  of  said  order 
of  the  governor  and  not  otherwise  nnd  with- 
out giving  this  petitioner  a  hearing  before  the 
court  which  bad  convicted  this  petitioner  of 
the  crime  of  murder  and  without  giving  this 
petitioner  an  opportunity  to  be  beard  in  any 
court  whatever  or  the  right  of  a  trial  by  jury 
upon  the  question  as  to  whether  he  had  yio- 
lated  the  conditions  of  his  pardon,  the  sheriff 
of  the  said  countv  of  Le  Sueur  unlawfully, 
arbitnirily  and  wiibout  due  process  of  law,  and 
against  the  solemn  protest  of  this  petitioner, 
conveyed  this  petitioner  to  the  warden  of  the 
state  prison  of  the  state  of  Minnesota,  at  Still- 
water, and  there  delivered  him  over  to  said 
warden,  and  the  said  warden  did  then  and 
there  take  this  petitioner  into  custody  and  con- 
fined him  in  said  sute  prison  where  he  has 
since  been  deprived  of  his  libexty  without  due 
process  of  law. 

Petitioner  further  alleges,  that  during  all 
the  time  herein  mentioned,  subsequent  to  his 
pardon,  it  was  his  honest  intention  to  leave  the 
state;  that  he  was  making  all  reasonable  efforts 
to  get  his  property  in  shape  to  leave;  and  that 
at  no  time  had  he  the  intention  of  remaining 
in  the  state,  but  on  the  contrary,  would  have 
left  as  soon  as  possible.  He  had  shipped  his 
tools  and  personal  effects  to  Detroit,  Mich., 
and  has  purchased  a  ticket  for  himaelf  and 
wife  to  the  said  city  of  Detroit  as  will  more 
fully  appear  by  "Exhibits  0,  D,  B,  and  F" 
hereto  attached. 

"That  one  Ross  Tousley.  the  then  sheriff  of 
Le  Sueur  county  and  the  person  who  had  con- 
veyed the  said  pardon  from  the  governor  to 
the  warden  of  said  prison,  informra  this  peti- 
tioner as  soon  as  he  was  released  from  prison 
as  aforesaid,  that  the  governor  had  granted  to 
this  petitioner  a  period  of  three  weeks'  grace  in 
which  to  get  out  of  the  state  and  carry  out  the 
conditions  of  his  said  pardon;  that  petitioner 
had  not  then  nor  has  he  since  seen  said  pardon, 
as  the  same  was  delivered  to  said  warden  and 
by  him  returned  as  hereinbefore  set  forth,  and 
this  petitioner  understood  And  fully  beheved 
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that  he  had  three  weeks  from  the  time  of  his 
said  release  in  which  to  comply  with  the  said 
conditions  and  get  out  of  the  state. 

"That  said  petitioner  is  not  committed  or  de- 
tained by  virtue  of  a  final  Judgment  or  decree 
of  any  competent  tribunal  of  civil  or  criminal 
Jurisdiction  or  by  virtue  of  the  execution  is- 
sued out  of  said  Judgment  or  decree.  That 
•on  the  18th  day  of  January,  1888.  this  peti- 
tioner presented  to  Hon.  W.  G.  Williston,  one 
of  the  judges  of  the  district  court  in  and  for 
the  county  of  Washington,  Minn.,  his  petition 
setting  forth  the  same  facts  above  stated,  pray- 
ing for  a  writ  of  habeas  corpus.  That  on  the 
18tfa  day  of  January,  1888,  said  judge  upon 
said  petition  duly  made  an  order  in  which  it 
was  directed  that  the  writ  of  habeas  corpus  as 
prayed  for  issue. 

"That  on  the  18th  day  of  January,  1888, 
said  writ  was  issued  by  the  clerk  of  said  court 
directed  to  Henry  W offer,  warden  of  said 
prison,  commanding  him  to  have  the  bodv  of 
this  petitioner  before  said  court  on  the  24th 
day  of  January,  1883,  at  2  P.  M. ;  at  which 
time  said  warden  appeared  in  court  with  the 
body  of  this  petitioner,  and  made  his  return  to 
said  writ,  and  upon  the  petition  and  return, 
said  matter  was  submitted  to  the  said  court; 
that  on  the  13th  dav  of  February,  1888,  said 
court  made  its  decision  remanding  said  peti- 
tioner back  to  the  custody  of  said  Warden; 
that  no  evidence  was  taken  or  submitted  at 
such  hearing,  but  the  allegations  in  said  peti- 
tion were  conceded  by  the  return;  that  the 
facts  upon  which  said  application  was  made 
and  writ  .granted  as  aforesaid  are  the  same  facts 
upon  which  this  application  is  based. 

*'That  Henry  Wolfer  mentioned  in  the  title 
in  this  proceeding  now  is  and  for  more  than 
«ix  months  last  past  has  been  the  warden  of  the 
state's  prison  of  the  state  of  Minnesota,  at  the 
oily  of  Stillwater,  Minn. 

"That  your  petitioner  is  of  the  age  of  fifty- 
four  years,  and  prior  to  his  conviction  and  sen- 
tence had  been  a  resident  of  the  said  state  of 
Minnesota  for  more  than  seven  years. 

**  Wherefore,  your  petitioner  prays  that  a 
writ  of  habeas  corpus  may  issue  directed  to 
said  Henry  Wolfer  as  warden,  commanding 
him  that  he  have  the  body  of  said  Thomas 
O'Connor  by  him  imprisoned  and  detained  to- 
gether with  the  time  and  cause  of  such  im- 
prisonment and  detention  before  this  court-  to 
io  and  receive  what  shall  then  and  there  be 
oonsidered  concerning  said  Thomas  O'Connor, 
in  pursuance  of  the  statutes  in  such  case  made 
And  provided." 

Exhibit  A  attached  to  the  petition  was  as 
follows: 
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^'Statb  of  MunvKsoTA,    ExEcurrvs 

PARTMENT. 

"Whereas  Thomas  O'Connor  was  at  a  gen- 
•eral  term  of  the  district  court  in  and  for  the 
oounty  of  Le  Sueur  convicted  of  the  crime  of 
murder  in  the  first  degree  and  thereupon  on 
the  second  day  of  December,  1880,  was  sen- 
tenced to  imprisonment  at  hard  labor  in  the 
«tate  prison  for  the  period  of  his  natural  life; 
«nd 

''Whereas  application  for  his  pardon  has 
t)een  filed,  made  by  the  prisoner,  George  D. 
Emery,  the  prosecuting  attorney,  Hon.  M.  J. 
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Severance,  nine  of  the  Jury  and  a  large  num- 
ber of  the  leading  citizens  of  Le  Sueur  county 
showing  that  the  prisoner  was  under  the  infiu- 
ence  of  Jfquor  to  such  an  extent  that  he  did  not 
know  what  he  was  doing  when  he  committed 
the  crime  for  which  he  was  convicted;  that  he 
has  a  large  family  who  are  dependent  upon 
charity  and  friends  for  support;  that  he  has  re- 
pented of  his  evil  conduct  and  is  anxious  to 
care  for  his  wife  and  family;  for  these  and 
other  reasons  the  above  petitioners  urgently  rec- 
ommend his  pardon  believing  that  he  has 
been  sufficiently  punished  and  that  the  ends  of 
Justice  have  been  fully  met,  this  pardon  is 
made  upon  the  express  condition  that  he  take 
up  his  residence  outside  of  the  state  and  main- 
tain the  same  outside  of  the  state  during  the 
balance  of  his  life,  otherwise  th's  pardon  shall 
become  null  and  void  and  be  held  for  naught 

**Now  therefore,  I,  William  R  Merriam, 
Governor  of  the  State  of  Minnesota,  for  good 
and  sufScient  reasons,  as  well  as  those  appear- 
ing in  said  application,  and  by  virtue  oi  the 
authority  vested  in  the  executive  by  the  Con- 
stitution and  the  law,  do  hereby  grant  a  full 
and  entire  pardon  to  the  said  Thomas  O'Con- 
nor for  the  crime  of  which  he  was  convicted^ 
and  from  the  penalties  which  he  therd>y  in- 
curred, by  reason  of  the  law  and  the  convic- 
tion and  sentence  aforesaid,  and  I  hereby 
restore  him  to  all  the  rights  and  privileges  pre- 
viously belonging  to  him  which  were  forfeited 
by  the  aforesdd  conviction  and  sentence. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  caused  the  great  seal  of  the  state 
to  be  affixed  at  the  capitol  in  the  city  of  St 
Paul,  this  first  day  of  October  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninety. 

"Great   Seal 

of  the 

State  of  Minnesota. 

By  the  Governor. 

William  E.  MerrianL 
Hans  Mattson, 

Secretary  of  State.* 

Exhibit  B  was  as  follows: 

"To  the  warden  of  the  state  prison  and  all 
peace  officers  of  the  state  of  Minnesota,  Gentle- 
men;— 

"Whereas,  Thomas  O'Connor  was,  at  a 
general  term  of  the  district  court  in  and  for  the 
county  of  Le  Sueur  convicted  of  the  crime  of 
murder  and  thereupon,  on  the  second  day  of 
December,  A.  D.  1880,  was  sentenced  to  im- 
prisonment at  hard  labor  in  the  state  prison  for 
.the  period  of  his  natural  life. 

"And  whereas,  the  said  Thomas  O'Connor 
was,  on  the  first  day  of  October,  A.  D.  1880. 
duly  conditionally  pardoned  for  the  offense 
aforesaid. 

"And  whereas,  said  pardon  was  granted 
upon  the  express  condition  that  said  Thomas 
O'Connor  immediately  lesve  the  state  of  Min- 
nesota, and  remain  without  said  state  forever: 
and  it  was  further  conditioned  that  should  the 
said  Thomas  O'Connor  fail  to  fulfill  said  con- 
dition that  said  pardon  should  become  null 
and  void,  and  be  held  for  naught. 

"And  whereas,  it  duly  appears  that  the  said 
Thomas  O'Connor  has  not  left  the  state  of 
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Minnesota,  and  ^as  on  the  18th  day  of  October, 
A.  D.  1890,  arrested  by  tbe  sberifF  of  Le 
8ueur  county  and  confined  in  the  CQunty  jail 
of  said  Le  Sueur  county. 

"Now  therefore,  I,  William  R.  Merriam, 
Governor  of  the  state  of  Minnesota,  do  hereby 
declare  said  pardon  null  and  void;  and  you  are 
hereby  commanded  and  required  to  arrest  the 
said  Thomas  O'Connor,  wherever  he  may  be 
found  in  this  state  nnd  return  him  to  the  state 
prison  at  Stillwater,  there  to  be  received  in 
custody  and  confinement  by  the  warden  there 
of,  and  dealt  with  in  accordance  with  the  terms 
of  the  sentence  aforesaid." 

The  return  relied  on  the  governor's  order 
for  recommitment. 

Further  facts  appear  in  the  opinion. 

Mr,  J.  G.  Nethawayt  with  Mr,  H.  H. 
Gillen,  for  petitioner: 

Sickness  would  be  an  excuse  for  not  com- 
plying with  the  conditions  of  the  pardon. 

Rex  v.  Tlwrpe,  1  Leach,  C.  G.  4th  ed.  896,  and 
note. 

The  pardon  was  a  contract  between  the 
governor  and  the  petitioner  and  when  accepted 
was  binding  and  tbe  same  rules  as  to  other 
contracts  would,  with  like  force,  apply. 

StaU  V.  Smith,  1  Bail.  L.  283,  19  Am.  Dec. 
681. 

When  the  contract  is  silent  as  to  time  of  per- 
formance, tbe  parly  bound  has  a  reasonable 
time  in  which  to  perform  the  conditions  of  the 
contract. 

2  Parsons,  Cont,  p.  660. 

Being  a  conditional  pardon  the  ffovemor  had 
no  authority  or  right  to  recommit  the  petitioner 
to  the  custody  of  the  warden  of  the  prison 
without  giving  him  a  trial  or  hearing  before 
the  court  that  sentepced  him,  or  one  of  superior 
jurisdiction,  that  he  might  have  an  opportunity 
to  show  that  the  conditions  of  his  pardon  had 
not  been  violated. 

M%llef%  Com,  1  Leach,  C.  0. 69;  Madan  Case, 
1  Leach,  C.  C.  228;  Sir  Walter  RaleigKe  Case, 
Cro.  Jac.  495;  Ratcliff^e  Vase,  Fost.  40;  Rex 
v.  Rogers,  8  Burr.  1810;  State  v.  Addington,  2 
Bail.  L.  516,  23  Am.  Dec.  150;  StaU  v.  Smith, 

1  Bail.  L.  283,  19  Am.  Dec.  679;  StaU  v.  Ful- 
ler, 1  McCord,  L.  178;  StaU  v.  Ghaficellor,  1 
Strobh.  L.  847,  47  Am.  Dec.  557;  State  v. 
Barnes,  6  L.  R  A.  743,  82  8.  0. 14;  PeopU  v. 
Potter,  1  Park.  Grim.  Rep.  47;  People  v.  James, 

2  Cai.  57. 

In  Michigan  the  supreme  court  in  People  v. 
Moore,  62  Mich.  496,  in  a  very  able  opinion  by 
Judge  Morse,  concurred  in  by  the  full  bench, 
held  that  a  convict  having  received  a  condi- 
tional pardon  could  not  be  recommitted  with- 
out a  hearing  in  a  court  of  competent  jurisdic- 
tion as  to  whether  he  had  violated  the  condition 
of  his  pardon. 

People  V.  Cummings,  14  L.  R  A.  285,  88 
Mich.  249. 

Blackstone  gives  a  form  of  petition  to  the 
court  to  remand  after  release  from  original 
sentence. 

2  Gooley's  Bl.  Appendix,  §§  8,  4.  See  also 
1  Bishop,  Grim.  Proc.  §§  13^8,  1884. 

Messrs.  H.  W.  GliUds,  AttyGen.,  and 
George  B.  Edg^rton,  Asst,  Atty-Qen.,  for 
defendant: 

A  blank  was  used  by  the  governor  in  the 
form  of  an  abflolute  pardou  blank;  but  it  is 
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manifest  that  the  intent  of  the  governor  wa» 
to  issue  a  conditional  pardon,  and  that  the 
prisoner  so  understood  it,  as  appears  by  his- 
affidavit  upon  which  he  bases  his  application 
for  the  writ  of  habeas  corpus  herein. 

It  was  evident  when  tbe  pardon  was  granted, 
that  it  was  done  upon  the  express  condition 
that  the  prisoner  should  leave  the  state,  and 
thai  that  idea  was  present  in  the  governor's 
mind  when  be  signed  the  pardon:  and  thai  the 
printed  words  which  appear  afterwards  in  the 
pardon  were  overlooked  by  him  when  he 
si^ed  it. 

The  intention  of  the  parties  as  gathered  from 
the  whole  instrument  must  ce^trol,  and  though 
in  one  part  formal  and  apt  words  of  convey- 
ance be  used,  yet,  if  from  the  other  parts  of 
the  writing,  taken  and  compared  together,  it 
appears  that  a  mere  agreement  for  conveyance 
is  all  that  was  intended,thi3  intent  must  prevail. 

Lindley  v.  Qroff,  87  Minn.  838.  i^ee  also- 
Dunbar  v.  RaicUs,  28  Ind.  225.  92  Am.  Dec. 
311. 

It  has  been  held  that  a  pardon  in  one  respect 
is  unlike  a  commission,  as  under  the  constitu> 
tionallawsof  the  United  States  it  must  be  re- 
garded as  a  deed.  See  Church,  Habeas  Corpus,, 
p.  599. 

Where  a  contract  is  partly  written  and  partly- 
printed  and  a  conflict  arises  between  tbe  writ- 
ten and  the  printed  portions,  the  written  por- 
tion will  control. 

Ph(Bnix  Ins.  Co.  v.  Taylor.  6  Minn.  492  (GiL 
898);  2  Parsons,  Cont.  p.  647;  Bill  v.  Miil^, 
76  N.  Y.  32;  Clark  v.  Woodruff,  88  N.  Y.  518; 
Marsh  v.  Dodge,  66  N.  Y.  638;  Rogers  y.  Smith,, 
47  N.  Y.  824;  Woodruff  v.  Commercial  Mut. 
Ins.  Co.  2  Hilt.  122;  Benedict  v.  Ocean  Ins.  Co^ 
81  N.  Y.  397. 

On  the  application  of  these  rules  to  the  in- 
terpretation of  the  pardon  issued  to  Thoma» 
O'Connor,  it  must  be  held  to  be  a  conditional 
pardon,  and  not  an  absolute  one.  because  it  i» 
manifest  from  the  express  condition  written  in 
the  contract  and  the  admitted  understanding- 
of  the  prisoner  that  it  was  the  intent  of  tbe 
parties  that  he  should  leave  the  state  during 
the  balance  of  his  life,  and  that,  therefore,  the 
pardon  was  based  upon  that  condition.  Con- 
sequently that  the  printed  words  in  a  pardon, 
conflicting  with  the  written  portion,  were 
overlooked  by  the  governor,  and  certainly 
should  not  prevail  over  hia  express  condiUoi> 
written  in  the  pardon. 

Ex  parte  Wells,  59  U.  8.  18  How.  307,  15  L. 
ed.  421, 12Mvers,  Fed.  Dec.  g  8030;  Co.  Litt. 
274,  276;  2  Hawkins,  Ch.  37,  No.  45;  4  BL 
Com.  401. 

If  the  felon  does  not  perform  the  condition 
of  the  pardon,  it  will  be  altogether  void;  and 
he  may  be  brought  to  the  bar  and  remanded, 
to  suner  the  punishment  to  which  he  was 
originally  sentenced. 

Col^s  Case,  Moore,  466;  Bacon,  Abr.  Pardon 
K;  State  v.  Smith,  1  Bail.  L.  283,  288,19  Am. 
Dec.  679;  Addington's  Case,  2  Bail.  L.  516,  2^ 
Am.  Dec.  150;  PeopU  v.  PotUr,  N.  Y.  Lejfal 
Obs.  177,  1  Park.  Crim.  Rep.  47;  Uniied 
States  V.  Wilson,  82  U.  8.  7  Pet.  150,  8  L.  ed. 
640. 

When  the  prisoner  has  obtained  a  conditional 
pardon  and  been  released,  yet  if  he  violatea 
the  condition,  he  may  be  re  arrested  and  ie> 
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manded  by  the  court  in  execiitioD  of  the  origi- 
nal senience. 

Qreaikmse^B  Case,  2  Abb.  U.  S.  385;  Be 
Oreaihotue,  4  Srw.  489;  State  v.  Chancellor ^  1 
Strobh.  L.  847,  47  Am.  Dec  567;  StaU  v.  Smith, 
1  Bail.  L.  288,  19  Am.  Dec.  679;  Co.  Liu. 
204a. 

The  pardon  ia  an  act  of  grace;  if  granted 
upon  condition  and  the  condition  be  not  per- 
formed, the  pardon  will  be  altosrether  void; 
the  original  sentence  remains  in  full  vigor  and 
may  be  carried  into  effect 

Ex  parU  Wells,  59  U.  S.  18  How.  309,  15  L. 
ed.  423. 

The  conditions  upon  which  the  pardon  was 
granted  are  neither  immoral,  illegal  nor  impos- 
sible to  be  performed. 

State  V.  Smith,  supra:  State  v.  Barnes,  6  L. 
R.  A.  748,  82  8.  C.  14;  Ex  parte  Marks,  64  CaL 
29,  49  Am.  Rep.  684. 

Until  he  actually  left  the  state  the  pardon 
did  not  become  operative. 

Ex  parte  Marks  and  State  v.  Barnes,  supra. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court : 

As  the  respondent  traversed  none  of  the 
relator's  allegations  of  fact,  the  petition  for 
the  writ  must,  for  the  purposes  of  this  hear- 
ing, be  taken  as  true.  Therefore  no  statement 
of  facts  other  than  a  reference  to  this  petition 
is  necessary.  That  the  pardon  granted  to 
relator  was  conditional,  and  that  the  condi- 
tion was  a  valid  one,  cannot  admit  of  doubt. 
The  power  to  grant  conditional  pardons  is 
conceded.  The  Statute,  (Gen.  Stat.  1878, 
chap.  119,)  which  is  but  declaratory  of  the 
common  law,  expressly  so  provides.  A  par- 
don being  wholly  a  matter  of  mercy,  the 
governor  may  impose  any  condition  that  he 
p Teases,  at  least  provided  it  is  neither  im- 
moral, impossible,  nor  illegal.  The  condi- 
tion in  this  case,  to  wit,  &aX  the  prisoner 
^  take  up  his  residence  out  of  the  state,  and 
maintain  the  same  outside  of  the  state  during 
the  balance  of  his  life,*'  was  neither  immoral 
impossible,  nor  illegal.  The  fact  that  this 
condition  precedes  the  operative  part  of  the 
pardon,  which,  if  taken  by  itself,  would  be 
unconditional,  is  unimportant.  Taking  the 
whole  instrument  together,  it  is  perfectly 
evident  that  the  intention  was  that  the  pardon 
should  be  subject  to  this  condition.  It  ap- 
pears that  about  a  week  after  the  pardon  had 
been  issued,  and  the  relator  discharged,  the 
governor,  without  giving  him  any  opportu- 
nity to  be  heard,  issued  his  order  to  the  war- 
den of  the  penitentiary  by  which,  after  as- 
suming to  recito  the  condition  of  the  pardon 
and  the  nonperformance  of  it  by  the  relator, 
he  declared  the  pardon  null  and  void,  and  di- 
rected the  warden  to  arrest  the  relator,  and 
return  him  to  the  state  prison,  to  be  there 
kept  in  confinement,  in  accordance  with  the 
judgment  of  the  court  before  which  he  had 
been  convicted ;  that  upon  the  authority  of 
this  order  alone  the  relator  was  shortly  after- 
wards arrested,  and  without  any  trial  or  hear- 
ing in  court  or  otherwise,  and  without  being 
given  any  opportunity  to  be  heard  as  to 
whether  be  had  violated  the  conditions  of  his 
pardon,  was  returned  to  the  state  prison, 
where  he  is  still  confined. 
19  L.  R.  A. 


The  main  question,  and  the  one  which  pre* 
sents  itself  at  the  threshold  of  this  case,  is 
whether  a  person  who  has  been  discharged 
on  a  conditional  pardon  can  be  recommitted 
to  the  state  prison  without  any  hearing  or 
adjudication,  upon  the  mere  order  of  the 
governor,  who  has  assumed  to  determine  ex 
parte  that  the  condition  of  the  pardon  has 
not  been  performed.  -It  seems  to  us  that  such 
a  course  is  warranted  neither  by  law  nor  by 
a  just  regard  for  the  personal  liberty  of  the 
citizen.  It  is,  of  course,  well  settled  that 
if  a  person  be  pardoned  upon  a  condition, 
either  precedent  or  subsequent,  which  he 
neglects  to  perform,  the  pardon  is  void,  and 
he  may  be  remanded  to  suffer  his  original 
sentence ;  but  upon  the  question  whether  he 
has  neglected  to  perform  the  condition,  and 
is  therefore  liable  to  be  thus  remanded,  he 
is  entitled  to  a  bearing  and  adjudication. 
As  a  pardon  is  wholly  a  matter  of  mercy, 
we  are  not  prepared  to  hold  that  the  Legis- 
lature may  not  provide  that  in  case  of  a 
conditional  pardon  the  governor  may,  even 
without  giving  the  person  an  opportunity  to 
be  heard,  determine  whether  the  condition 
has  been  violated,  and,  if  he  determines  that 
it  has,  remand  him  to  the  state  prison ;  and 
it  may  be  that,  even  in  the  absence  of  any 
statute,  the  governor  would  have  the  right 
to  insert  such  a  provision  or  condition  in  the 
pardon  itself,  for  it  might  well  be  argued 
that  the  statute  in  the  one  case,  and  the  ex- 
press provision  of  the  instrument  itself  in 
the  other,  constituted  a  condition  to  which 
the  prisoner  voluntarily  subjected  himself 
by  the  acceptance  of  the  pardon.  See  Ken- 
nedy's CcLse',  135  Mass.  &,  and  Arthur  v. 
Cratg,  48  Iowa,  264,  30  Am.  Rep.  895.  But 
the  pardon  in  this  case  contained  no  such 
condition,  and  our  statute  is  entirely  silent 
as  to  the  mode  of  procedure.  The  procedure, 
therefore,  in  such  cases,  is  governed  by  the 
rules  of  the  common  law.  We  have  care- 
fully examined  all  the  cases  within  our 
reach,  both  English  and  American,  and  find 
that,  except  where  otherwise  provided  by 
statute,  as  in  Massachusetts,  the  uniform 
practice  from  the  earliest  date  has  been  that, 
upon  complaint  that  the  person  has  not  per- 
formed the  condition  of  his  pardon,  a  warrant 
is  issued,  upon  which  he  is  arrested,  and 
committed  to  jail  until  he  can  be  brought 
before  the  court  for  a  hearing ;  that  thereupon 
an  order,  rule,  or  some  such  process,  (the 
precise  form  of  which  is  not  verv  material,) 
issued  by  the  court  in  which  he  was  con- 
victed, (or  some  superior  court  of  criminal 
jurisdiction, )  he  is  brought  before  the  court 
to  show  cause  why  execution  should  not  be 
awarded  against  him  on  his  original  sentence. 
The  record  of  his  conviction  is  then  pro- 
duced. The  first  thing  is  that  it  must  appear 
that  he  is  the  same  person.  If  he  pleads  that 
he  is  not,  a  venire  to  try  that  fact  is  awarded. 
If  the  jury  find,  or  if  he  confess,  that  he  ia 
the  same  person,  then  there  may  be  other 
questions,  according  to  the  nature  of  the 
condition  of  the  pardon,  for  the  consideration 
of  the  court,  as,  for  example,  in  this  case, 
whether  the  prisoner  had  had  a  reasonable 
time  within  which  to  remove  from  the  state, 
or  whether  he  had  been  necessarily  delayed 
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In  doing  so  by  reason  of  the  sickness  of  his 
wife.  On  all  such  and  similar  matters 
touching  the  question  whether  he  had  failed 
to  perform  the  condition  of  his  pardon  the 
prisoner  is  entitled  to  be  heard,  just  as  he 
was  entitled  to  be  heard  why  sentence  should 
not  be  passed  on  him  when  he  was  originally 
brought  before  the  bar  of  the  court  tor  sen- 
tence after  verdict.  It  is  competent  for  the 
prisoner  in  such  cases  to  present  any  facts 
constituting  an  excuse  for  nonperformance 
of  the  strict  terms  of  the  condition,  as,  for 
example,  extreme  poverty  or  sickness ;  and, 
if  the  court  is  of  the  opinion  that  such 
impediments  amount  to  a  lawful  excuse, 
he  should  be  discharged.  Aickles*  Case,  1 
Leach,  C.  C.  890;  Thorpe's  (hue.  Id.  896, 
note.  If  the  court  is  in  doubt  in  regard  to 
the  facts  which  rest  in  pais,  it  has  been 
sometimes  the  practice  to  take  the  verdict  of 
a  jury.  This  was  done  in  Thorpe's  Case, 
supra.  But,  while  we  have  no  doubt  of  the 
right  of  the  court  to  do  this,  we  are  of  opin- 
ion that  the  prisoner  is  not  entitled  to  the 
verdict  of  the  jury  as  a  matter  of  rieht. 
According  to  the  course  of  the  common-law 
practice  me  only  issue  that  must  be  tried  by 
a  jury  is  whetlier  the  prisoner  is  the  same 
person  who  was  convicted.  The  reason  for 
this  is  that  otherwise  a  person  might  be  re- 
manded to  suffer  punishment  who  has  never 
been  tried  by  a  jury.  But,  if  it  be  found 
or  admitted  that  tlie  prisoner  is  the  same 
person,  no  other  or  greater  formalities  are 
required  in  reiterating  the  sentence,  and  re- 
turning him  to  imprisonment  under  it,  than 
were  required  when  he  was  brought  up  for 
original  sentence. 
The  contention  of  relator's  counsel,  based 

Srinci pally  upon  the  authority  of  People  v. 
(oore,  62  Mi(£.  496,  that  a  pardoned  convict, 
eharf^ed  with  having  violated  the  conditions 
of  his  pardon,  .must  be  arrested  and  tried  in 
the  same  manner— that  is,  upon  an  indict- 
ment and  by  a  jury — as  other  offenders 
against  the  Taw,  is,  in  our  judgment,  not 
only  contrary  to  the  course  of  the  common 
law  from  the  earliest  times,  but  proceeds 
upon  an  entirely  erroneous  theory  as  to  the 
status  of  a  person  released  upon  a  conditional 
pardon,  and  as  to  the  nature  of  proceedings 
to  remand  him  to  imprisonment  upon  non- 
performance of  its  conditions.  If  the  vio- 
lation of  the  conditions  was  a  crime,  as  it  is 
in  certain  cases  in  some  jurisdictions,  and 
If  the  person  was  charged  with  that  crime, 
of  course  he  would  have  to  be  tried  in  the 
same  manner  as  those  charged  with  any  other 
offense ;  and,  if  a  second  or  new  conviction 
of  the  original  offense  was  necessary,  the 
same  thing  would  be  true.  But  the  nonper- 
formance of  the  condition  of  a  pardon  is  not 
an  offense.  Neither  is  there  any  second  trial 
and  conviction  of  the  prisoner  for  the  orig- 
inal offense.  He  had  been  already  tried  and 
convicted  of  the  crime  of  which  he  was  con- 
ditionally pardoned,  and,  if  he  violates  the 
condition,  Uie  pardon  is  altogether  void,  and 
he  is  remanded  to  suffer  his  original,  and 
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not  a  new,  sentence  for  the  crime  (and  not 
some  other)  of  which  he  had  buca  already 
.convicted.  Without  multiplying  authori- 
ties we  merely  refer,  in  support  of  our  views, 
to  People  v.  Potter,  1  Park.  Crim.  Rep.  47. 
where  the  earlier  cases,  both  Eqglisli  and 
American,  are  quite  extensively  cited  and 
commented  upon. 

Counsel,  however,  makes  the  point  that 
upon  relator's  own  showing  in  his  petition 
he  had  violated  the  condition  of  his  pardon, 
and  therefore,  even  if  the  means  by  which 
he  was  returned  to  the  state  prison  were  un- 
lawful, still  he  ouffht  to  be  remanded  to  the 
custody  of  the  warden.  We  are  not  prepared 
to  say  that,  where  a  person  who  has  been 
thus  returned  to  prison  in  an  illegal  manner 
sues  out  a  writ  of  habeas  corpus  befoie  a 
court  of  competent  original  criminal  Juris- 
diction, such  court  may  not,  on  the  return 
to  the  writ,  hear  and  determine  the  question 
whether  the  condition  of  the  pardon  had  been 
performed,  and,  if  the  fact  be  adjudicated 
adversely  to  the  prisoner,  remand  him  to 
suffer  his  original  sentence.  But  this  is  not 
a  court  of  original  criminal  juriadictioo, 
and  will  not  enter  into  the  consideration  of 
any  such  questions,  but  will  merely  inquire 
whether  the  relator's  present  detention  is  by 
authority  of  law,  and,  if  it  is  not,  order  bis 
discharge.  Of  course,  such  discharge  is  no 
bar  to  the  institution  of  further  proceeding 
in  behalf  of  tlie  state  in  the  proper  court,  m 
the  manner  already  indicated,  to  have  the 
party  remanded  to  prison.  We  will  also  add 
that  we  do  not  think  that  it  necessarily  fol- 
lows, by  any  means,  from  the  allegations  of 
relator's  petition,  that  he  had  failed  to  per- 
form the  condition  of  his  pardon.  The  gov- 
ernor's order  recites  that  the  condition  was 
that  he  should  immediately  leave  the  state. 
This  is  incorrect.  It  was  that  he  should 
**take  up  his  residence  out  of  the  state,"  etc. 
No  time  being  specified,  he  had  what  would 
be,  under  all  the  circumstances,  a  reasonable 
time.  We  do  not  care  to  enter  into  any  ex- 
tended discussion  of  the  facts,  but  we  suggest 
that  it  appears  that  he  had  a  family  in  a 
distant  oart  of  the  state :  also  that  one  of  the 
express^  reasons  for  granting  the  pardon  was 
that  he  might  care  for  his  family,  who,  it 
must  have  Deen  expected,  would  either  ac- 
company or  shortly  follow  him  to  his  new 
resloence ;  also  that  he  had  some  property  to 
be  disposed  of;  further,  that  while  he  and 
his  family  were  preparing  to  leave  the  state, 
and  were  about  ready  to  start,  his  wife  was 
suddenly  taken  dangerously  ill,  which  fur- 
ther delayed  his  intended  departure.  In 
view  of  all  these  facts  it  is  at  least  an  open 
question  whether  more  than  a  reasonable  time 
for  leaving  the  state  had  elapsed,  and  if  so. 
whether  he  had  a  lawful  excuse  for  not  leav- 
ing sooner. 

It  is  ordered  thai  the  relator  be  disehar^ 
from  custody. 

Vanderbar^h*  J.,  absent^  took  no  part 
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*!•   A  demurrer  to  a  complaint*  on  the 

irroand  tbat  it  does  not  state  facts  sufDcient  to 
eonstitnte  a  cause  of  action,  is  suflEioieDt  in  form 
If  it  state  the  ground  in  the  language  of  the  stat- 
ute, without  farther  spedlicatlon  of  particular 
defects. 

8*  There  are  fl^enerally  two  kinds  of  du- 
ties Imposed  upon  a  mnnldpal  eorpo- 
ratlont— one  for  governmental  purposes,  to  be 
discharged  by  the  corporation  as  one  of  the  po- 
litical divisions  of  the  state;  the  other  arislngfrom 
the  errant  of  some  speciai  power,  in  the  exereise 
of  which  the  corporation  acts  as  a  legal  individ- 
ual. 

8.  In  the  enactment  <kf  ordinances*  and 
in  the  appointment  of  olficers  and  agents 
for  their  enforcement,  the  municipality  Is  exer- 
cising a  governmental  authority,  and  within  its 
limits  acts  as  the  representative  of  the  state. 

4.  In  sneh  case  municipal  olficers  are 
refparded  as  agents*  not  of  the  municipal 
corporation,  but  of  the  state,  and  the  municipal- 
ity is  not  answerable  for  the  nonfeasance  or  mis- 
feaMinoe  of  such  olBcers. 

6*  The  Ikct  that  a  cannon  is  placed  in 
one  of  the  public  streets  at  a  dty  and 
there  fired*  in  violation  of  an  ordinance, 
whereby  one  is  injured,  does  not  make  the  city 
liable  for  such  injury,  although  It  was  known  to 
the  officers  of  such  city  tbat  the  cannon  was  to 
be  fired,  and  they  took  no  steps  to  prevent  it. 

6.  Under  such  circumstances*  the  firing^ 
hawing:  occurred  in  the  ewening^*  an  al^ 
leipatien  in  the  complaint  tiiat  the  diy 
had  the  povrer*  and  had  undertaken  to  exei^ 
oise  it,  to  light  the  streets  of  the  city,  and  that 
the  accident  occurred  *'by  reason  of  the  failure 
of  the  city  to  have  a  light  at  or  near  the  place  of 
the  accident,"  does  not  sufficiently  charge  neg- 
ligence on  the  part  of  the  city,  since  the  absence 
of  a  light  at  that  particular  time  and  place  might 
be  accounted  for  in  many  ways  consistent  with 
freedom  from  legal  negligence. 

(April  19. 180B.) 

APPEAL  by  plaintiil  from  an  order  of  the 
Circuit  Court  of  Mtnoehaba  County  sus- 
tainiog  a  demurrer  to  the  complaint  in  an  action 
to  recover  damages  for  injuries  sustained  by 
plaintiff  by  reason  of  the  firiog  of  a  cannon  in 
one  of  defendant's  streets.     Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Joe  Kirbsr*  for  appellant: 

The  demurrer  should  have  been  disregarded 
by  the  court  below  because  not  sufficiently 
specific.  It  does  not  distinctly  specify  the 
groundf   of  objection  to   the   complaint,    as 

^Hcddnotes  by  Keli^am,  J, 


required   by   section   4910   of  the  Compiled 

Code  Civ.  Proc.  §  114. 

Cities,  towns  and  villages  voluntarily  incor- 
porated, sustain  a  much  more  extended  liabil- 
ity than  involuntarv  quasi  corporations,  such 
as  counties,  townships,  school  districts,  etc. 

Dill.  Mun.  Corp.  4th  ed.  t^§  2«.  27,  963,  and 
citations;  16  Am.  &  Eog.  Encyclop.  Law,  pp. 
1143,  1144,  and  cases  there  cited;  Barnes  v. 
Dtstnct  ^  Columbia,  91  U.  8.  540,  28  L.  ed. 
440,  and  citations. 

Cities  are  liable  for  certain  classes  of  negli- 
gence which  occasion  injury  to  individuals  and 
are  responsible  in  civil  actions  for  the  same. 

Barnes  v.  District  of  Columbia,  supra. 

If  a  city  knowingly  and  persistently  permits 
and  encourages  a  dangerous  violation  of  an  or- 
dinance, the  negligence  is  of  the  same  charac- 
ter and  equally^  reprehensible  as  tbat  which 
permits  a  dangerous  condition  of  a  street  or 
sidewalk. 

Cities  are  negligent  in  the  negligence  of  their 
ofiScials  when,  as  a  body,  they  know  of  a  duty 
which  should  be  performed,  bave  the  authority 
to  perform  it,  and  the  means  by  which  it  may 
be  readily  accomplished,  and  fail  to  use  such 
means,  and  it  is  immaterial  what  may  be  the 
subject  of  the  duty. 

Larson  v.  Grand  Forks,  8  Dak.  807. 

And  while  the  cases  are  not  numerous  in 
which  cities  are  held  liable  for  negligence  in 
failing  to  enforce  its  ordinances,  there  are  such 
cases. 

Taylor  Y,  Cumberland,  HiTAd,  68;  Baltimors 
V.  Marriott,  9  Md.  160,  66  Am.  Dec.  826. 

Cities  are  not  liable  for  an  act  or  failure  to 
act  in  a  matter  legislative,  judicial,  or  discre- 
tionary in  character,  but  in  matters  purely 
ministerial  and  inoperative  they  must  act,  and 
act  with  reasonable  diligence. 

15  Am.  &  Eng.  Encyclop.  Law,  pp.  1149, 
1160,  and  citations  under  note  1. 

Cities  are  not  excused  merely  because  their 
officials  act  outside  of  the  scope  of  tlieir  legal 
authority. 

Bait  Lake  City  r.  HoUisier,  US  U.  8.  256, 
30  L.  ed.  176. 

Mr.  Cliarles  L.  Broekway*  for  respond- 
ent: 

A  municipal  corporation  authorized  to  make 
ordinances  for  the  good  ^pvernment  of  ita 
streets  and  citizens,  and  which  passes  such  or- 
dinances, is  not  liable  for  injuries  arising  from 
their  neglect  and  violation  by  private  Citizens, 
or  for  its  failure  to  strictly  enforce  them. 

16  Am.  &  Eng.  Encyclop.  Law,  1154,  and 
note;  Dill.  Mun.  Corp.  4th  ed.  §§950-952,  and 
notes. 

Kot  only  is  the  city  not  liable  for  the  negli- 
gence in  not  enforcing  police  regulations  and 
ordinances,  but  it  is  not  liable  for  torts^of  offic- 
ers committed  while  attempting  to  enforce 
valid  ordinances. 

Dill.   Mun.   Corp.  §  950,  and  note;  White- 


Note.— The  elaborate  presentaUon  in  the  opinion  I  acts  in  the  streets  leaves  Uttle  to  be  added.  The 
And  briefs  in  the  above  case  of  the  subject  of  mu-  above  case  is  one  which  strongly  tests  the  rule  but 
■ielpal  liability  for  fUlure  to  prevent  dangerous  '  is  nevertheless  quite  plainly  within  the  rule. 
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y.  PaHs,  15  L.  R.  A.  788.  and  note,  84 
Tex.  431. 

Nor  for  Deprligence  or  toru  of  its  police  or 
other  officers  id  violatioD  of  its  ordioances. 

iWrf.;  Dodge  v.  Granger,  15  L.  R  A.  781, 
and  note,  17  R.  1. 198. 

A  municipal  corporation  cannot  adopt  or 
ratify  an  illegal  act  (tort)  of  a  citizen  or  officer 
or  of  the  whole  body  of  its  officers,  so  as  to 
make  It  liable  therefor,  except  by  the  action  of 
its  proper  municipal  ffoverning  body.  Mere 
knowledge  of  the  tort  by  some  or  all  the  offi- 
cers does  not  constitute  such  ratification. 

Dill.  Mun.  Corp.  §972;  F^  v.  Austin,  22 
Tex.  261. 

Ajb  the  mere  misconduct  of  individuals  upon 
a  highway  which  itself  is  in  reasonably  safe 
and  fit  condition,  or  their  rightful  use  of  it, 
does  not  amount  to  an  obstruction  for  which 
the  city  is  liable  under  the  statute,  the  fact  that 
such  misconduct  or  rightful  use  had  been 
known  to  the  city  will  not  enlarice  its  liability. 

Rai/  V.  Manchester,  46  N.  H.  59,  88  Am. 
Dec.  192:  Sc/ivltz  v.  Milwaukee,  49  Wis.  254« 
85  Am.  Rep.  779,  and  note. 

If  the  city  were  to  be  held  liable  in  this  case 
it  would  be  difficult  to  conceive  how  it  could 
escape  liability  for  damages  sustained  by  any 
person  from  any  unlawful  assault  committed 
within  any  street,  at  any  time. 

See  Rdinson  y.  QreenHUe,  42  Ohio  St.  625, 
51  Am.  Rep.  857;  Norristown  v.  Fitzpatrick,^4t 
Pa.  121,  89  Am.  Rep.  771;  Boyland  y.  I^eto 
York,  1  Sandf.  27;  Campbell  v.  Montgomery,  53 
Ala.  527.  25  Am.  Rep.  656.  See  also  Dill. 
Mun.  Corp.  §959,  andw<?fer«;  LafayetteY.  Tim- 
berlake,  88  Ind.  880. 

Kellam,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  appellant's  complaint,  on  the 
ground  that  it  '*aoes  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  de- 
fendant." A  preliminary  question  is  pre- 
sented by  the  contention  of  appellant  that 
under  section  4910,  Comp.  Laws,  providing 
that  the  demurrer  shall  be  disregaraed  unless 
it  distinctly  specify  the  grounds  of  objection, 
the  court  should  have  refused  to  entertain 
the  demurrer,  and,  in  the  language  of  the 
statute,  should  haye  disregarded  it.  Appel- 
lant contends  that  even  if,  generally,  that 
form  of  demurrer  is  allowable,  as  **  where  the 
question  is  a  lack  of  sufficient  allegations  in 
the  complaint,  yet  it  is  not  sufficient  where 
it  is  sttempted  to  take  advantage  of  affirma- 
tive facts  alleged  in  the  complaint.''  While 
we  recognize  some  force  and  reason  in  the 
suggestion,  we  think  the  distinction  has  not 
generally  been  observed,  and  tiiat  the  con- 
trary rule  prevails.  Maxw.  Code  PI.  881 ; 
Bayliaa,  Code  PI.  216,  217;  Bliss,  Code  PI. 
S  416 :  Oetty  y.  Hudson  River  R,  Go.  8  How. 
Pr.  177;  Henderson  y.  Johns,  18  Colo.  280; 
Qreensburgh,  M.  d  H.  Tump.  Co.  y.  Sidener, 
40  Ind.  424. 

The  facts  alleged  in  the  complaint  as  con- 
stituting the  plaintiff's  cause  of  action  are 
that  the  defendant  city,  through  its  common 
council,  appointed  and  continued  in  office  a 
careless,  inefficient,  and  negligent  police 
force ;  that  at  the  time  of  the  accident  referred 
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to  there  was  in  force  in  said  city  an  ordinance 
prohibiting  the  firing  of  guns  and  cannon 
within  the  limits  of  said  city,  but  that,  with 
full  knowledge  on  the  part  of  the  membera 
of  the  common  council  of  said  city  that  it 
was  to  be  done,  the  said  police  officers  of  said 
city  permitted  a  cannon  to  Iw  placed  in  one 
of  the  public  streets  of  said  city,  and  there 
carelessly  fired  after  dark,  and  at  a  time 
when  it  could  not  be  discovered  by  travelers 
on  said  street,  and  that  plaintiff,  while  pass- 
ing along  said  street,  was,  without  any  fault 
or  negligence  upon  her  part,  struck  by  the 
wadding  so  fired  from  said  cannon,  and 
greatly  injured.  In  a  second  count  of  the 
complaint  it  is  alleged  that  the  said  defend- 
ant city,  through  its  officers  and  employes, 
negligently  and  carelessly  allowed  the  said 
street  to  be  obstructed  by  a  nuisance,  to  wit, 
a  large  cannon,  which  it  negligently  and 
carelessly  permitted  to  be  exploded  upon  said 
public  street  under  the  circumstances,  and 
in  the  manner,  described  in  the  first  count, 
well  knowing  the  dangerous  character  of  said 
cannon,  and  of  such  explosion,  resulting  in 
the  injury  to  the  plaintiff  already  noticed. 
And  in  a  third  count  it  is  alleged  that  at  the 
time  of  said  accident  the  common  council  of 
said  city  had  and  exercised  the  power  of 
causing  the  public  streets  of  said  city  to  be 
lighted  for  the  purpose  of  preventing  acci- 
dents and  injury  to  travelers  thereon  after 
dark,  but  that,  by  reason  of  the  failure  of 
said  defendant  citj  to  have  a  light  in  the 
street  in  the  vicinity  of  this  cannon,  the  ac- 
cident and  injury  occurred,  as  already  de* 
scribed. 

It  will  be  observed  that  the  theory  of  the 
first  count  or  alleeed  cause  of  action  is  that 
of  actionable  negligence  in  appointing  and 
maintaining  in  office  negligent  and  inefficient 
officers,  and  knowingly  permitting  the  vio- 
lation of  a  cit^  ordinance ;  the  theory  of  the 
second  count  is  in  knowingly  allowing  tlie 
public  street  to  be  obstruct^  by  a  nuisance ; 
and  that  of  the  third,  failure  of  the  city  to 
light  the  street  in  the  vicinity  of  the  acci- 
dent, it  possessing  the  power  to  light  the 
streets,  and  having  undertaken  to  exercise  it. 
There  are  two  kinds  of  duties  imposed  upon 
a  municipal  corporation,  in  respect  to  which 
there  is  a  clear  distinction,— one  is  imposed 
for  governmental  purposes,  and  is  discharged 
in  the  interest  of  the  public,  and  the  otlier 
arises  from  the  grant  of  some  special  power, 
in  the  exercise  of  which  the  municipality 
acts  as  a  legal  individual.  In  the  latter  case 
the  power  is  not  held  or  exercised  by  the 
municipality  as  or  because  it  is  one  of  the 
political  subdivisions  of  the  state,  and  for 
public  governmental  purposes,  but  as  and 
because  It  is,  as  an  individual  might  be,  the 

f;rantee  of  such  power  for  private  purposes, 
n  such  case  the  municipality  is  on  the  same 
footing  with  a  private  grantee  of  the  same 
power,  and  is,  like  him,  liable  for  an  injury 
caused  by  the  improper  use  of  such  power. 
But  where  the  power  is  conferred  upon  the 
municipality  as  one  of  the  political  divisions 
of  the  state,  and  conferred,  not  for  any  bene- 
fit to  result  therefrom  to  such  municipality, 
but  as  a  means  in  the  exercise  of  the  sovereign 
power  for  the  benefit  of  the  public,  the  cor- 
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poration  Is  not  answerable  for  nonfeasance  or 
'tnisfeasance  bv  its  pub!  ic  agents.  Maxmilian 
V.  iVtfw  r(n'k^  62  N.  Y.  1«0,  20  Am.  Rep. 
468 :  Eastman  v,  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  802;  jRobinson  y.  OresnviUe,  42 
Ohio  St.  625.  51  Am.  Rep.  857 ;  LafayetU  v. 
Timherlake.  88  Ind.  880 ;  Dill.  Mun.  Corp. 
4tk  ed.  §  975. 

In  the  enactment  of  ordinances,  and  in  the 
appointment  of  officers  and  agents  for  their 
•enforcement,  the  municipality  is  exercising 
a  governmental  authority,  and,  within  its 
limits,  acts  as  the  representative  of  the  state, 
■and  its  officers  are  regarded  as  agents,  not  of 
the  city  corporation,  but  of  the  state.  Their 
powers  and  duties  are  derived  from  the  law, 
and  not  from  the  city  under  which  they  hold 
their  appointment.  In  Buttriek  ▼.  Lowell,  1 
Allen,  172,  Bigelow.  Ch.  J.,  says:  "Police 
officers  can  in  no  sense  be  regarded  as  servants 
or  agents  of  the  city.  Their  duties  are  of  a 
public  nature.  Their  appointment  is  de- 
volved upon  cities  and  towns  by  the  Legis- 
lature as  a  conyenient  mode  of  exercising  a 
function  of  government,  but  this  does  not 
render  the  cities  and  towns  liable  for  their 
Tin  lawful  or  negligent  acts. "  See  also  Maxi- 
milian V.  New  York,  supra;  Norristown  v. 
FiUpatrick.  94  Pa.  121,  39  Am.  Rep.  771 ; 
Hayes  v.  Oshkosk,  83  Wis.  814,  14  Am.  Rep. 
760. 

In  Norristovon  y.  Fitzpatriek,  supra,  the  ac- 
tion was  for  injury  to  a  person  while  law- 
fully upon  the  street,  by  tiie  firing  of  a  can- 
non, which  had  been  kept  up  n>r  several 
4iours,  and  must  have  been  known  to  the 
borough  officials.  A  policeman  stood  by. 
4md  made  no  effort  to  prevent  it.  The  court 
lield  that  the  officers  were  not  agents  of  the 
tnunicipality,  so  as  to  render  it  liable  for 
their  negligence,  and  that  the  plaintiff  could 
not  recover.  In  Ball  y.  Woodbine,  61  Iowa, 
^,  47  Am.  Rep.  805,  plaintiff,  being  en- 
tirely without  fault,  was  struck  in  the  face 
and  injured  by  a  fire  rocket,  which,  with 
other  fireworks,  was  being  discharged,  not 
only  with  full  knowledge  on  the  part  of  the 
oouDcil  and  officers  of  the  town,  but  with 
their  assistance  and  encouragement,  and  in 
open  violation  of  law. 

The  court  sustained  a  demurrer  to  the  com- 
plaint, saying :  **  We  think  the  facts  show 
fio  more  than  a  violation  of  an  ordinance  of 
the  town,  in  which  violation  the  officers  of 
the  town  were  active  participants. "  In  Mor- 
rison V.  Lawrence,  98  Mass.  219,  the  injury 
complained  of  was  caused  by  plaintiff's  in- 
testate being  struck  in  the  face  by  a  rocket 
fired  by  the  city  marshal,  or  by  a  policeman 
•detailed  by  him.  as  a  part  of  a  display  of 
fireworks  ordered  by  the  city  council.  The 
oourt  held  that  the  city  was  not  liable. 
Robinson  v.  Qreentille,  supra,  presented  facts 
very  similar  to  those  before  us.  The  plain- 
tiff was  injured  by  being  struck  by  wadding 
•discharged  from  a  cannon  placed  in  one  of  the 
•streets  of  the  city  and  fired  by  permission  of 
the  city  authorities.  A  complaint  setting 
forth  these  facts,  and  the  non- negligence  of 
the  plaintiff,  and  the  carelessness  and  negli- 
irence  of  the  defendant  and  its  officers,  was 
held  to  state  no  cause  of  action  against  the 
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municipality.  In  Schultz  v.  Miltoaukee,  49 
Wis.  254.  35  Am.  Rep.  779,  the  plaintiff, 
while  carefully  passing  over  a  public  street 
in  the  defendant  city,  was  run  against  and 
injured  by  a  coasting  sled  running  furiously 
down  such  street;  the  said  street  was  con- 
stantly used  for  such  dangerous  purpose  of 
coasting,  with  the  full  knowledge  and  per- 
mission of  the  authorities  and  officers  of  said 
city.  The  supreme  court  reversed  the  order 
of  the  trial  court  overruling  a  demurrer  to 
the  complaint^  holding  that  it  did  not  state 
a  cause  of  action  against  the  city. 

But  it  can  hardly  be  necessary  to  multiply 
authorities.  The  rule  of  nonliability  of  a 
municipal  corporation  for  the  failure  or  neg- 
lect of  its  officers  to  properly  perform  their 
police  duties  is  too  well  established  to  be 
debatable.  It  rests  largely,  at  least,  upon 
the  principle  already  noticed, — that  the  offi- 
cers, in  the  discharge  of  such  duties,  are  not 
the  agents  of  the  municipality,  but  of  the 
state.  The  implied  liability  of  the  munici- 
pality for  failure  to  keep  its  streets  in  repair 
has  generally,  but  not  always,  been  recog- 
nized;  but  such  implied  liability,  where  it 
is  held  to  exist,  has  generally  been  put  upon 
the  theory  that  such  duty  is  imposed  upon 
the  corporation  itself,  and  not  upon  its  offi- 
cers, as  agents  of  the  state-  Dill.  Mun.  Corp. 
4th  ed.  S  1017.  Taylor  y.  Cumberland,  64 
Md.  68,  cited  by  appellant,  may  not  be  en- 
tirely in  harmony  with  the  conclusions  we 
have  announced  as  drawn  from  a  large  num- 
ber of  cases,  of  which  those  herein  referred 
to  are  representative :  In  the  Maryland  case 
the  liability  of  the  corporation  for  an  injury 
infiicted  upon  a  passer-by  by  a  coasting  sled 
was  held  to  depend  upon  the  question  of  fact 
whether  or  not  the  corporation,  through  its 
officers,  had  made  reasonable  and  diligent  ef- 
fort to  enforce  the  ordinances  of  the  city 
which  were  designed  to  prevent  such  acci- 
dents. The  question  of  liability  was  dis- 
cussed as  an  original  one,  and  not  one  of  the 
many  cases  holding  nonliability  was  referred 
to.  *We  think,  however,  the  views  we  have 
expressed  are  fully  sustained  by  the  cases 
cited,  and  many  more  that  mi^ht  be  added. 

The  last  count  of  the  complaint  was  prob- 
ably intended  to  charge  negligence  in  not 
properly  lighting  the  street  at  the  place  of 
the  accident.  Whether  negligence  in  this 
respect,  with  the  other  facts  stated,  would 
constitute  a  cause  of  action,  we  do  not  now 
undertake  to  say.  The  complaint  simply  al- 
leges ''that,  by  reason  of  the  failure  of  said 
city  to  have  a  light  at  or  near''  the  place  of 
the  accident,  the  plaintiff  was  iniur^  in  the 
manner  indicated.  There  is  no  allegation  of 
negligence  on  the  part  of  the  city,  or  facts 
showing  it.  The  mere  fact  that  there  was  no 
light  there,  even  if  there  should  have  been, 
docs  not  necessarily  show  negligence.  Its 
absence  might  be  accounted  for  in  many 
ways  entirely  consistent  with  freedom  from 
legal  negligence. 

We  think  the  demurrer  to  the  complaint 
was  properly  sustained,  and  the  order  qf  th§ 
Circuit  Court  is  affirmed. 

All  the  Judges  concur. 
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Hyman  B.  WOLF,  Fiff.  in  Err., 

V. 

Thomas  J.  BURKE,  Impleaded,  eta 

( Oolo, ) 

An  oral  contraet  for  real  property  if 
Talid  at  tbe  place  where  it  is  made  and 

where  the  property  Is  situated  may  be  enforced 
in  another  state  notwithstanding:  a  statute  of  the 
latter  declaring  that  such  contract  shall  be  void 
If  not  in  writing. 

(February  80, 1888.) 

ERROR  to  the  District  Court  for  Arapahoe 
County  to  review  a  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  breach  of  a  contract  to  purchase 
an  interest  in  a  certain  mine.    Bevertid. 

Statement  by  Havt*  Oh.  J,: 

Bv  the  amended  complaint,  Thomas  J. 
Burke,  C.  A.  Weed,  and  R.  L.  Hopkins  are 
made  defendants,  plaintiff  in  error  alleging 
that  on  September  8,  1885,  and  for  a  long  time 
before  and  after  said  date,  these  defendants 
were  partners  doing  a  general  minineand  other 
business  under  the  name  and  style  of  the  Cosur 
D'Alene  Bed-Rock  Flume  Pool,  and  were  en- 
caged in  the  construction  of  a  mining  ditch  or 
Sume,  in  Idaho  territory,  for  the  purpose  of 
mining  the  property  purchased  by  them  from 
plaintiff,  as  hereinafter  described;  that  said  R. 
L  Hopkins  was  the  manager  of  said  work, 


and  had  charge  and  control  of  the  busfnen  of 
said  partnership:  that,  on  or  about  the  date  first 
mentioned,  defendants,  acting  by  the  said  Hop- 
kins, manager,  and  defendant  Burke  in  p^* 
8on,  boueht  from  plaintiff,  and  plaintiff  bar> 
gained  and  sold  to  defendants,  all  his  right, 
title,  and  interest  in  and  to  certain  mining 
property  situated  in  Idaho  territory.  It  was 
then  and  there  agreed  that  plaintiff  should,  by 
suit,  obtain  title  of  one  Sanders  in  and  to  a 
one-sixth  interest  in  the  Lucky  Gulch  placer 
claim  in  Shoshone  county,  Idaho  Ty.  It  is 
further  alleged  that  the  parties  mentioned  then 
and  there  agreed  that  defendants  would  pay 
plaintiff  for  all  of  said  property  |20,000,  as 
follows:  For  Sanders'  title,  when  the  same 
should  be  obtained  by  plaintiff,  $1.154. 18,  to- 
gether with  all  expenses  necessarily  incurred 
by  plaintiff  in  obtaining  such  title,  and  for  title 
then  in  plaintiff;  the  balance,  viz.,  $18,845.82, 
in  payments  as  follows:  $1,200  cash  in  hand, 
which  was  then  and  there  paid,  and  $17,645.82 
on  or  before  the  Slst  day  of  December,  1885, 
or  in  payments  as  follows:  $5,881.04  on  or  be- 
fore November  2,  $6,88 1 .  94  on  or  before  Decem- 
ber 1, 1885,  and  the  balance  on  or  before  De- 
cember 31st  following.  Plaintiff  agreed  to 
make  a  deed  for  his  interest  in  said  property  to 
defendant  Burke,  and  place  the  same  in  bank 
at  Murray,  Idaho,  to  be  delivered  to  defendant 
Burke,  or  to  defendants,  upon  their  making 
tbe  deferred  payments  as  above  specified.  In 
pursuance  of  said  agreement,  plaintiff  alleges 
that  he  then  and  there  executed  a  deed  as  re- 
quired by  said  agreement,  and  delivered  tbe 


NOTB.— 2^  eonfiiet  of  Javm  at  to  the  Statute  of 
SYauda, 

The  general  doctrine  as  to  the  application  of  the 
law  of  place  to  contracts  is  stated  in  notes  to  Seyk 
T.  Millers  Nat.  Ins.  Co.  (Wis.)  8  L.  R.  A.  fi£8,  and 
Baxter  Nat.  Bank  v.  Talbot  (liass.)  18  L.  R.  A.  62. 

Many  of  the  cases  which  have  been  decided  as  to 
the  effect  of  the  Statute  of  Frauds  of  one  state  upon 
a  contract  made  In  another  state  have  been  de- 
cided without  any  particular  reference  to  the  exact 
language  of  the  clause  of  the  -Statute  of  Frauds 
which  was  involved  in  the  case,  and  have  therefore 
decided  the  qaestion  in  accordance  with  the  gen- 
eral rules  as  to  tbe  application  of  the  lex  2ocf  oof^ 
tractue  or  lex  rel  eitoe. 

In  a  few  oases,  however,  a  distinction  between 
those  clauses  of  the  statute  which  declare  that  a 
contract  not  in  writing  shall  be  void,  and  those 
which  declare  merely  that  **no  action  shall  be 
brought"  on  such  contracts,  has  been  taken;  and 
in  some  of  them  it  has  been  held  that  the  latter 
clause  relates  merely  to  the  remedy  and  not  to  the 
validity  of  the  contract,  and  is  therefore  governed 
by  the  Imw  of  the  place  where  the  action  isbroughn 

In  New  York,  a  contract  as  to  land  In  another 
state  is  held  not  to  be  subject  to  the  New  York 
Statute  of  Frauds,  declaring  that  an  oral  contract 
for  lapd  shall  be  void.  The  lex  rei  ettcs  is  held  ap- 
plicable. Borrell  v.  Root.  10  N.  Y.  196:  Marie  v. 
Garrison,  18  Abb.  N.  C  210. 

In  Pennsylvania  the  same  doctrine  is  declared. 
Slegel  V.  Robinson,  66  Pa.  19, 08  Am.  Dec.  ?76. 

So  in  Tennessee  a  lease  of  land  in  Arkansas  is  held 
to  be  subject  to  the  Arkansas  law.  From  this  case 
it  appears  that  the  Arkansas  statute  declares  that 
**no  action  shall  be  brought"  on  an  oral  lease  for 
more  than  one  year.  But,  without  discussing  any 
distinction  between  the  validity  of  the  contract 
19  L.  a  A. 


and  tbe  remedy  upon  it,  the  Tennessee  court  held 
that  tbe  Arkansas  statute  must  govern  and  make 
such  a  lease  invalid.    A  nderson  v.  May,  10  Heisk.  84. 

It  seems  that  the  decision  would  have  been  tbe 
same  if  the  Tennessee  law  bad  governed,  as  this 
also  provided  that  *'no  action  shall  be  brought.'* 
etc,  and  therefore  if  the  law  of  the  forum  applied* 
tbe  action  could  not  l)e  sustained. 

Where  the  land  lies  in  tbe  state  in  which  an  ac- 
tion is  brought  upon  a  contract  therefor,  aithouf^b 
the  contract  was  made  in  another  state,  it  is  held 
that  the  contract  is  governed  by  tbe  Statute  of 
Frauds  of  the  state  in  which  the  suit  Is  pending. 
In  this  case  tbe  court  said  *Hhat  the  law  of  the 
place  where  tbe  land  was  situated  must  govern.** 
But,  as  tbe  statute  declared  that  *'no  action  shall 
be  brought,"  etc.,  the  decision  wouM  have  been  the 
same  if  this  provision  had  been  regarded  as  apply- 
ing to  tbe  remedy  and  not  to  the  validity  of  tbe 
contract.    Bissell  v.  Terry,  69  lit.  184. 

And  a  parol  antenuptial  contract  made  in  an- 
other state  must  be  governed,  so  far  as  it  affects 
therigbttof  tbe  wife  to  land,  by  the  Uiw  of  the 
state  where  the  land  lies.  Davenport  v.  Karnes,  1^ 
IlL  467. 

In  respect  to  tbe  sale  of  goods,  it  has  been  held  in 
several  cases  that  the  law  of  place  of  tbe  contract 
must  govern,  although  the  action  was  brought  ia 
another  state.  Thus,  it  was  held  in  Michigan  that 
the  Ohio  Statute  of  Frauds  must  govern  a  sale  of 
goods  made  in  Ohio;  but  no  question  was  made  as 
to  any  distinction  between  the  provisions  of  the 
statute  as  operating  upon  the  validity  of  the  con> 
tract  or  on  the  remedy.  Kling  v.  Fries.  88  Mich. 
276w  The  Michigan  statute  declared  that  oral  sales 
were  not  valid. 

So  the  Massachusetts  Statute  of  Frauds  Is  held 
not  applicable  to  a  contract  made  in  France  for 


See  also  33  L.  R.  A.  384;  36  L.  R.  A.  817. 


1998. 


Wolf  v.  Burkb. 


7^ 


same  to  the  Back  of  Murray,  for  said  defend- 
ants,  or  for  said  Burke,  and  on  November  12, 
1885,  the  first  deferred  payment  being  then 
overdue,  and  unpaid  to  plaintiff,  defendants 
and  defendant  Burke  represented  to  plaintiff 
that  they  were  not  prepared  to  make  the  pay- 
ment in  full,  but  would  pay  olaintiff  $550 
thereon,  and  for  the  remaining  $5,881.94  ihey 
would  give  their  note  at  thirty  days  after  date, 
upon  condition  that  plaintiff  would  extend  time 
of  all  of  the  subsequent  payments  thirty  days, 
which  proposition  plaintiiz  accepted.  There- 
upon said  Burke  gave  plaintiff  his  check  for 
$250,  as  a  part  of  the  first  payment,  which  is 
ail  of  the  said  $550  which  was  ever  paid  by 
said  flefendant;  that  said  Hopkins  promised 
plaintiff  that  the  balance,  $800,  should  be  paid 
plaintiff  in  a  few  days.  In  pursuance  of  said 
agreement,defendants,  acting  by  said  Hopkins, 
manager. — ^he  being  thereunto  duly  authorized 
by  said  Burke,  acting  in  person,— made  and 
delivered  to  plaintiff  their  promissory  note,  aa 
follows: 

*  $5,881.94.  Murray,  Idaho,  November  12, 
1885.  Thirty  (80)  days  after  date  we  promise 
to  pay  to  the  order  of  H.  E.Wolf  five  thousand 
three  hundred  thirty-one  and  94-100  dollars, 
at  Bank  of  Murray)  Murray,  Idaho,  value  re- 
ceived, with  interest  before  and  after  maturity 
at  the  rate  of  —  per  cent  per  annum  until 
paid.  CcBur lyAlene BedBock  Flume  Pool. 
K.  L.  Hopkins,  Manager." 

Thereupon  such  agreement  for  extension  of 
time  for  pavment  of  balance,  and  receipt  for 
amount  paid,  were  entered  into,  as  follows: 

''Dated  Sebt.  8, 1886.  H.  E.Wolf  to  Thomas 
J.  Burke:  The  enclosed  deed  will  be  delivered 
to  Thomas  J.  Burke,  or  order,  upon  the  pay- 


ment by  said  Burke  or  his  attorney  to  H.  £• 
Wolf,  or  to  his  order,  at  the  Bank  of  Murray,. 
Idaho,  of  the  sum  of  $17,645.84,  at  any  time 
on  or  before  the  81st  day  of  December,  A.  D. 
1885,  or  in  payments  as  follows,  to  wit:  $5,- 
881.94  on  or  before  November  2, 1885;  $5,881.94 
on  or  before  December  1 ,  1885;  $5,881.94  on  or 
beforethe8lstday  of  December,  A.  D.  1885. 
Said  deed  to  be  deposited  in  escrow  in  Bank  of 
Murray,  Idabo,  subject  to  above  conditions. 
Witness  my  hand  and  seal  this  8d  day  of 
September,  1885.  H.  E.  Wolf.  [Seal.]  Wit- 
ness: W.  B.  Heyburn." 

"Received  on  Hccount  of  this  escrow  con- 
tract, $5,881.94,  being  first  payment  due  there- 
on, and  I  hereby  extend  the'timewhen  each 
subsequent  payment  is  due  thirtv  days  from 
the  date  in  said  contract  specified.  H.  E. 
Wolf." 

— Whieh  said  last-mentioned  paper  was  de 
posited  in  the  Bank  of  Murray,  Idabo.  It  was 
further  alleged  that,  in  pursuance  of  this  agree 
ment,  plaintiff  brought  suit  against  Sanders, 
for  his  interest  in  said  placer  claim,  and,  as  the 
result  of  said  suit,  obtained  title  thereto,  to 
himself,  for  the  benefit  of  said  defendants,  a» 

ger  their  agreement.  Plaintiff  alleges  that  in 
ringing  such  suit,  and  obtaining  such  title, 
he  necessarily  incurred  and  paid  out  the  sum 
of  $124.10.  It  is  further  alleged  that  no  part 
of  said  note,  and  no  part  of  the  deferred  pav 
ments  have  been  made,  and  the  same  are  wholly 
unpaid  and  due  plaintiff,  together  with  interest 
thereon;  that  the  deed  from  plaintiff  has  been, 
since  the  same  was  made,  in  the  Bank  of  Mur- 
ray, and  Btill  remains  in  said  bank,  in  accord- 
ance with  the  agreement  between  plaintiff  and 
defendants.    Plaintiff  demands  judgment  for 


goods  to  be  sent  to  Boston.  Low  v.  Andrews,  1 
Story.  42.  It  seems  that  the  Massachusetts  Statute 
declared  that  a  contract  saoh  as  was  made  in  that 
ease  was  "not  good." 

Tbesale  and  delivery  la  IlUnols  of  wheat  to  be 
delivered  In  Missouri  Is  not  sabjeot  to  the  Missouri 
Statute  of  Frauds,  which  deolaresthat  certain  oral 
sales  are  not  held  to  be  good.  Houghtallng  v.  Ball, 
19  Mo.  81,  flO  Am.  Dea  881.  The  same  decision  was 
again  made  In  20  Mo.  668,  on  a  second  appeal  in  the 
nmecase. 

Under  the  same  provision  declaring  that  certain 
oral  contracts  shall  not  be  held  to  t>e  good.  It  is 
held  In  Canada  that  a  contract  In  Chicago  to  ship 
^ods  to  Toronto  if  valid  In  Chicago  Is  enforceable 
in  Canada.    Green  v.  Lewis,  26  U.  a  Q.  B.  818. 

The  sale  of  goods  in  Bhode  Island,  where  the 
contract  Is  valid,  is  enforceable  in  that  state,  al- 
though the  delivery  is  to  take  place  In  another 
state  where  the  contract  was  invalid  under  the 
Statute  of  Franda.  Hunt  v.  Jones,  12  B.  L  206,  84 
Am.  Bep.  685. 

The  same  decision  was  made  by  a  Federal  droult 
oourt  sitting  In  New  Tork  holding  that  the  New 
York  statute  declaring  such  oontraota  void  did  not 
apply.   Allen  v.  Sohuohardt,  1  Am.  L.  Keg.  N.  S.  114. 

A  contract  In  New  Jersey  for  goods  in  Philadel- 
phia to  be  delivered  In  Philadelphia  is  governed  by 
New  Jersey  law,  which  declares  that  certain  oral 
oontraots  shall  not  be  held  to  be  good,  although 
there  is  no  such  provision  In  the  Pennsylvania 
laws.   Daoosta V.Davis, 24 N. J. L. 819. 

A  sale  of  personal  property  to  be  performed  In 
another  state  is  governed  by  its  Statute  of  Frauds, 
under  the  doctrine  of  lex  loci  eofUractUB.  Denny  v. 
WilUams,  6  Allen,  1.  The  oourt  In  this  case  does 
not  discuss  the  wording  of  the  statute,  or  the  dia- 
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tlnctlon  between  Its  effect  on  the  right  and  on  the 
remedy. 

The  sale  of  an  account  in  another  state  is  said,  in . 
Throop  Grain  Cleaner  Co.  v.  Smith,  110  N.  Y.  83,  to 
be  probably  not  within  the  New  York  Statute  of 
Frauds,  which  deolaree  that  certain  contracts  sbatt 
be  void. 

A  parol  sale  of  slaves  made  In  Tennessee  is  held 
to  be  subject  to  the  Statute  of  Frauds  in  that  state- 
which  makes  the  contract  void,  although  theslavea 
were  at  the  time  in  Alabama  where  the  owaer  re- 
sided. The  IM  loci  eonbraetuB  and  not  the  lex  rel 
8(Us  governs  the  case.  Dougherty  v.  Curie,  t 
Humph.  408. 

So  a  parol  gift  of  a  dave  in  another  state  where' 
a  writing  was  not  required  was  held  valid  in  Ten- 
nessee where  such  gift  is  declared  by  statute  to  be* 
void.  (The  oourt  says  the  oontract  is  ^^made  void 
by  statute**  although  the  exact  language  of  the 
statute  is  not  set  out)  The  case  is  disposed  of  on 
the  doctrine  that  it  is  governed  by  the  lex  loci  eot^ 
troottis.    Baves  V.  Gillespie,  1  Swan,  180. 

The  same  doctrine  is  applied  to  an  oral  sale  of 
davea  made  in  Louisiana,  in  which  state  suoh  aalea 
are  declared  by  statute  to  be  null,  but  are  upheld 
by  the  courts  if  the  proof  of  the  oontract  is  made 
without  objection.  Accordingly  the  court  In  Mis- 
sissippi holds  that  if  parol  evidence  of  suoh  a  oon- 
tract in  Louisiana  is  made  without  objection  In  the- 
oourt  below,  the  oontract  wlU  be  upheld  on  appeal. 
Webber  v.  Howe,  86  Mich.  180, 24  Am.  Bep.  8B0. 

An  oral  oontract  made  in  Germany  to  work  ia 
the  state  of  New  York  for  one  year  from  a  speoU 
lied  future  date  is  governed  by  the  statute  of  New 
York,  which  deoUires  that  suoh  contracts  are  void* 
Tumow  V.  Hochstadter,7  Hun,  80. 

An  oral  partnership  agreement  made  In  T<oulBlan» 
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the  nmoimtofsaid  note  and  deferred  payments, 
wlib  interest  upon  the  same.  The  defendant 
Burke,  for  answer  to  the  amended  complaint, 
-deDies  generally  and  specifically  each  allegation 
therein  contained.  Upon  these  Issues  the  cause 
was  tried  to  a  jury;  the  other  defendants  not 
having  been  served,  and  not  appearing.  The 
trial  lesulted  in  a  verdict  and  judumentforthe 
•defendant  in  error.  Plaintiff  in  error  brings 
the  cause  to  this  court  forreview. 

M^sra,  Teller  Sb  Orahood  for  plaiatiff 
in  error. 

Messrs.  Wolcott  A  Vaile»  for  defendant 
in  error: 

It  was  not  sought  exclusively  to  avoid  the 
•contrHCt  on  the  ground  that  it  was  void  under 
the  Statute  of  Frauds,  whether  of  Idaho  or 
Colorado,   but  the  particular   objection  was 


made  to  the  introduction  of  evidence  not  in 
writing  to  prove  a  contract  which  should  be  in 
writing  under  the  laws  of  Colorado. 

The  Statute  of  Frauds  in  Colorado  imposes  a 
rule  of  evidence  only,  and  excludes  parol  evi- 
dence of  a  written  agreement,  or  of  one  which 
should  be  in  writing. 

It  is  absurd  to  no  to  the  extent  of  requiring 
the  Colorado  courts  to  try  the  action  according 
to  the  practice  and  rules  of  evidence  in  Idaho. 
At  what  point  in  the  record  of  the  case  at  bar 
was  there  any  statute  of  Idaho  shown  by  the 
learned  counsel  authorizing  parol  evidence  to 
rfhow  a  contract  for  the  sale  of  real  property? 
The  burden  of  proof  was  fairly  upon  the 
plaintiff  in  error. 

1  Greenl.  Ev.  14th  ed.  §262,  and  note  S,  p. 
837,  citing  Roberts,  ^ieX,YT,\  Klteman  v.  CW- 
linSr  9  Bush,  463. 


to  be  performed  in  California  is  governed  by  the 
law  of  California  and  valid  there  aithoufirh  a  wrlt- 
iuK  Is  required  by  the  laws  of  Louisiana.  Young 
T.  Pi  arson,  1  Cal.  44S. 

A  guarantee  in  Bngland  of  an  obligation  entered 
Into  in  Scotland  Is  subject  to  tbe  English  Statute  of 
Frauds,  when  suit  is  brought  thereon  in  Bngland. 
£r  vaHe  Littlejohn,  8  Mont.  D.  &  DeQ.  188.  It 
would  seem  to  be  immaterial  here  whether  the 
fltacute  affected  tbe  contract  or  the  remedy. 

The  Maryland  Statute  of  Frauds  requiring  a  con* 
aideratlon  for  a  contract  of  indemnity  governs  an 
indemnity  of  surety  made  by  letter  sent  to  Mary- 
land from  Pennsy  1  vania.  CarroU  v.  Nixon,  2  Miles, 
432.  The  terms  of  the  statute  are  not  set  out  in  the 
report  of  the  case. 

The  provision  of  the  Statute  of  Frauds  requiring 
a  consideration  for  a  guarantee  does  not  apply  to 
«  contract  made  in  another  state  In  which  the  law 
did  not  make  such  a  requirement.  Ringgold  v. 
Newkirk,  3  Ark.  108. 

In  the  above  case  the  terms  of  the  statute  are  not 
aet  out,  but  in  neither  of  the  preceding  cases  was 
there  any  question  raised  as  to  tbe  distinction  be- 
tween the  validity  of  the  oontraot  and  tbe  remedy 
thereon. 

So  the  provision  of  the  statute  requiring  a  will 
to  be  registered  will  not  make  it  necessary  in  or- 
der to  protect  remaindermen  against  sales  on  eze- 
•outlon  against  a  life  tenant  who  brought  slaves 
Into  the  state,  whore  all  the  parties  reside  to  have 
the  will  there  registered.  If  the  will  was  made  and 
proved  in  another  state.  Turner  v.  Fenner,  19 
Ala.  sal. 

The  doctrine  of  Leroux  r.  Brown. 

In  Leroux  v.  Brown,  12  C.  B.  801,  it  was  held  that 
«n  oral  agreement  made  in  France,  which  was  not 
to  be  performed  within  a  year,  was  not  enforce- 
able in  Bngland  under  the  4th  section  of  the  Stat- 
ute of  Frauds  declaring  that  *'no  action  shall  be 
brougbt^^  on  such  contracts,  as  its  language  showed 
that  tbe  section  related  only  to  the  procedure  or 
remedy,  and  not  to  the  validity  of  the  contract. 
This  decision  has  been  criticised  in  various  cases, 
and  certainly  it  introduced  a  discordant  element 
into  tbe  law  governing  the  validity  of  contracts 
made  in  other  states  or  countries.  It  can  hardly 
be  supposed  that  tbe  distinction  there  set  up  was 
Intended  by  the  makers  of  the  statute,  or  that  the 
difference  in  phraseology  between  the  different 
•clauses  of  the  statute  was  anything  more  than  the 
use  of  equivalents  for  the  same  idea.  But  the  de- 
■cision,  although  criticised,  has  not  been  overruled 
in  Bngland,  and  tbe  distinction  is  referred  to  with- 
out any  express  adjudication  upon  tbe  point  in 
the  later  Bnglish  cases.  Adams  v.  Clutterbuck,  L. 
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R.  10  Q.  B.  Div.  403;  Britain  v.  Boasiter,  K  B.  U  Q. 
B.  Div.  128. 

In  this  country  the  decision  has  been  followed  in 
Kleeman  v.  CoUins,  9  Bush,  460,  in  which  an  oral 
contract  in  Chicago  to  work  one  year  from  a  fut- 
ure date  in  New  Orleans  was  held  not  enforceable 
in  Kentucky,  where  the  statute  declares  l^t  '*no 
action  shall  be  brought"  on  such  a  contract  unless 
in  writing.  The  court  holds  that  this  provision  of 
the  statute  applies  to  tbe  remedy  and  not  to  tbe 
contract 

The  distinction  Is  also  referred  to  with  approval 
by  Dwlght,  referee,  in  Marie  v.  Garrison,  13  Ablk 
N.  C.  210,  where  it  was  held  that  the  Missouri  Stat- 
ute of  Frauds  declaring  that  **no  action  sbaU  be 
brought,"  etc,  did  not  affect  a  suit  In  New  York 
upon  a  contract  made  in  Missouri;  and  at  the  same 
time  that  the  New  York  statute  declaring  the  con- 
tract void  did  not  apply.  With  all  due  deference  to 
the  learning  of  the  opinion  in  that  case  it  may  be 
suggested  that  tbe  case  fitly  illustrates  the  absurd- 
ity of  the  doctrine  of  Leroux  v.  Brown,  as  the  rea- 
soning of  the  ref  creeps  decision  would  uphold  an  ac- 
tion in  New  York  upon  a  contract  made  in  Miasouri 
which  was  expressly  condemned  by  the  statutes  of 
both  states. 

This  distinction  has  bem  referred  to  in  various 
cases  which  are  not  expressly  in  point  upon  tbe 
question  involved  in  this  note,  but  in  this  country, 
as  will  be  seen  from  the  cases  above  noticed,  this 
distinction  has  been  Ignored  In  most  of  the  cases 
touching  the  effect  of  the  Statute  of  Frauds  upon 
a  contract  made  in  another  state. 

In  Cochran  v.  Ward  (Ind.)  29  N.  E.  Rep.  796,  af- 
firmed on  rehearing  In  81  N.  K  Rep.  581,  a  parol 
lease  m  minols  for  one  year  from  future  date  be- 
ing void  in  that  state  is  held  not  to  be  enforceable 
in  Indiana,  although  there  Is  no  statute  in  the  lat- 
ter state  making  the  lease  invalid,  while  the  lan- 
guage of  the  Illinois  statute  Is  **no  action  shall  be 
brought"  upon  such  a  lease. 

And  likewise  in  Pennsylvania  It  was  held  that  an 
oral  promise  made  in  New  Jersey  to  ans  wer  for  the 
debt  of  another  was  subject  to  the  New  Jei^ejr 
statute,  which  declared  that  ^o  action  shall  be 
brought"  on  such  promise,  and  that  it  oould  not  be 
enforced  in  the  couris  of  Pennsylvania,  where  the 
statutes  contain  no  such  provision. 

Tbe  interpretation  placed  upon  the  Statute  of 
Frauds  in  Leroux  v.  Brown  is  based  upon  small 
verbal  differences  in  the  sections  rather  than  upon 
any  reason  or  principle.  The  result  is  an  anomaly 
in  the  law  of  contracts  which  it  can  hardly  be  sup- 
posed the  statute  was  intended  to  create.  Vortu- 
nateiy  it  baa  not  been  adopted  in  many  other  cases. 
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The  eiddence  by  winch  a  contract  shall  be 
ixroyed  is  no  part  of  the  contract  itself,  and  is 
governed  therefore  by  the  lex  fori  and  not  by 
the  lex  loci  eontraetm. 

Iknoner  v,  OhutbrourJiy  3fi  Conn.  46,  4  Am. 
Rep.  29;  Story,  Coufl.  L.  §  656;  2  Parsons,  Bills 
A  Noles:  Brown,  Stat.  Fr.  §  136:  Yates  v. 
Thornwn,  8  Clark  &  F.  544;  Bain  v.  Wliiuha- 
tendbF.J.  R,  Co.  8  H.  L.  Cas.  1. 

In  Lerouxy.  Brown,  14  Eng.  L.  &  Eq.  247, 
it  was  held  thnt  an  action  cannot  be  mainiained 
in  the  courts  of  England  upon  a  parol  contract 
made  in  France,althoueh  the  contract  was  valid 
by  the  laws  of  France,  because  the  statute  of 
England  applied  to  the  remedy  merely,  and 
inasmuch  as  the  law  of  Eneland  governed  the 
<X)urse  of  procedure,  no  recovery  could  be  had. 

We  do  not  attack  the  validity  of  the  contract. 
We  simply  say  it  cannot  be  proved  under  the 
rules  of  procedure  provided  by  the  statutes  of 
Colorado,  the  forum  where  it  is  attempted  to 
prove  it. 

The  Statute  of  Frauds  does  not  make  such  a 
contract  void  but  only  declares  that  no  action 
shall  be  maintained  on  it. 

Berry  v.  Graddy,  1  Met.  (Ky.)  558:  RcbertB 
T.  Tennea,  8  T.  B.  Mon.  247;  Kleeman  v.  Col- 
^«/iff,9Bush,  466. 

In  the  eye  of  the  law,  and  notwithstanding 
the  Statute  of  Frauds,  ihe  nature  of  the  con- 
tract or  promise  still  remains  the  same,  the  pro- 
visions of  the  Statute  of  Frauds  affecting  only 
ihe  rules  of  evidence. 

1  Chitty,  PI.  7th  ed.  pp.  810.  811;  Browne, 
dtat.  Fr.  4th  ed.  §  186. 

If  defendant  choose  to  put  the  existence  of 
the  agreement  in  issue,  the  plaintiff  will  of 
course  fail  in  the  trial  of  that  issue  unle.<>s  he 
prove  the  allegation  of  the  contract  by  written 
«vidence  of  it 

Livingtton  v.  SmiVi,  14  How.  Pr.  490;  Duffy 
V.  O'iJo/Kwan,  46  N.  Y.  228;  Wisuell  v.  Tefft, 
If  Kan.  263,  and  authorities  cited;  Manton  v. 
SweU,  66  N.  T.  206. 

Hayt,  Oh,  J.,  delivered  the  opinion  of  the 
court: 

The  district  court  was  of  the  opinion  that 
the  contract  was  in  contravention  of  the  Statute 
of  Frauds,  and  void.  If  we  are  to  assume  that 
the  contract  is  void  in  consequence  of  not  being 
in  writing,  it  must  be  so  by  reason  of  the  laws 
of  the  territory  of  Idaho.  The  contract  was 
made,  and  is  to  be  performed,  in  that  territory, 
and  the  property  to  be  affected  by  its  terms  is 
there  situate.  By  well- settled  principles,  the 
validity  of  the  contract,  under  these  circum- 
stances, must  be  determined  by  the  laws  of 
Idaho.  It  was  a  valid  contract  at  common 
law.  and  no  evidence  was  introduced  to  show 
that  it  was  not  valid  under  the  laws  of  the  ter- 
ritory of  Idaho.  No  presumption  should  there- 
fore have  been  indulged  in,  against  the  validity 
of  the  c<  Dtract,  by  reason  of  anv  statute  of  this 
state.  1  his  was  expressly  decided  in  the  case 
of  Atchison,  T,  d  8.  F.  R.  Co,  v.  Belts,  10 
Colo.  487;  and  the  court  cited  with  approval 
Whitford  V.  Panama  R,  Co.,  28  N.  Y.  466,  in 
which  case  the  court  says:  "Where  the  con- 
dition of  the  law  of  another  state  becomes 
material,  and  no  evidence  has  been  offered  con- 
cerning it.  our  courts  will  presume  that  the 
;;eneraT  principles  of  the  common  law,  which 
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we  always  consider  to  be  consonant  to  reason 
and  natural  justice,  prevail  there.  But  no  such 
presumption  obtains  respecting  the  positive 
statute  law  of  the  state.  There  is  generally  no 
probability  in  point  of  fact,  and  there  is  never 
any  presumption  of  law,  that  other  states  or 
countries  have  established,  precisely  or  sulv 
stantially.  the  same  arbitrary  rules  which  the 
domestic  Legislature  has  seen  tit  to  enact."  Ajb 
this  doctrine  is  now  well  settled,  and  the  con- 
trary has  only  been  incidentally  insisted  upon 
in  this  court,  we  shall  consider  the  same  as  the 
accepted  law  of  this  jurisdiction. 

It  is  contended  by  the  defendant  that  the 
8th  section  of  the  Statute  of  Frauds  of  this 
state  does  no  more  than  establish  a  rule  of  evi> 
dence;  that  under  it  parol  evidence  of  a  writ- 
ten agreement,  or  of  one  that  should  be  in 
writing,  must  be  excluded;  but  that  the  con- 
tract itself  does  not  fall  under  the  condemna* 
tion  of  the  statute,  so  as  to  render  it  void.  It 
Is  stated  that  the  laws  of  Idaho  cannot  affect 
the  rules  of  evidence  in  force  in  this  state,  and 
cases  are  cited  in  support  of  this  proposition. 
The  statutes  upon  which  such  decisions  are 
based  are  dissimilar,  however,  from  the  8th 
section  of  the  Statute  of  Frauds  of  this  state. 
They  are  mainly  couched  in  the  language  of 
the  4th  section  of  the  Englit^h  Statute  of 
Frauds,  which  reads:  "!No  action  shall  be 
brought  upon  any  agreement  which  is  not  to 
be  performed  within  the  year,"  etc.  It  has 
been  held  that  the  words,  *'No  action  shall  be 
brought,"  of  this  statute,  refer  to  the  remedy, 
and  tbat  the  writing  is  required  only  for  the 
purposes  of  evidence.  The  leading  case  upon 
this  statute  is  Leroux  v.  Broton,  12  C.  B.  801. 
The  case  was  decided  after  an  exhaustive  dis- 
cussion, participated  in  by  some  of  the  most 
eminent  barristers  of  England.  The  opinion 
is  an  instructive  one;  the  point  decided  being 
that  an  oral  agreement  made  in  France,  and 
valid  there,  cannot  be  enforced  in  England,  if 
within  the  4th  section  of  the  English  SUtute 
of  Frauds.  The  decision  is  based,  however, 
entirely  upon  the  language  of  the  4th  section. 
The  words,  "No  action  shall  be  brought," 
were  held  to  apply  to  the  remedy,  and  not  to 
the  rights  and  merits  of  the  contract.  And 
the  judges  drew  a  distinction  in  this  respect 
between  the  4th  and  17th  sections  of  the  Eng- 
lish statute,  and  said  that  a  suit  might  be  main- 
tained on  a  contract  void  under  the  latter,  for 
the  reason  that  it  does  not  prohibit  the  courts 
from  entertaining  jurisdiction,  although  pro- 
viding, with  reference  to  contracts  falling  with- 
in the  terms  of  this  section,  that  "  no  contract 
shall  be  allowed  to  be  good."  There  is  no  map 
terial  distinction  between  the  8th  section  of  our 
Act  and  the  17th  section  of  the  English  Act;  the 
one  providing,  as  it  does,  that  the  contract 
shall  be  void,  and  the  other  that  it  shall  not  be 
good.  It  will  thus  be  seen  that  the  case  of 
Leroux  v.  Brown  is  against  the  position  taken 
by  appellee  in  this  cause.  The  case  of 
Downer  v.  Chesebrough,  36  Conn.  39,  4  Am. 
Rep.  29,  is  relied  upon.  The  case  is  quite  dis- 
similar from  the  case  at  bar,  in  two  essential 
particulars,  to  wit:  (1)  it  arose  from  a  statute 
providing  that  no  action  should  be  brought; 
(2)  it  related  to  personal  property  only.  la 
this  case  it  was  held,  in  a  suit  brought  in  Con- 
necticut against  the  indorser  upon  a  promissory 
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note  In  blank,  thnt  parol  evidence  of  a  special 
agreement,  at  ^ariHOce  with  that  implied  by 
law,  would  be  received.  By  the  law  of  the 
state  of  New  Yorlc  where  the  note  was  made, 
indorsed,  and  made  payable,  such  evidence 
was  not  receivable.  The  opinion  admits  that 
the  decisions  are  not  uniform  and  rests  its  con- 
clusions largely  upon  the  case  of  Leraux  v. 
Brown,  supra,  and  quotes  from  page  827  of 
Judge  Story's  work  on  the  Conflict  of  Laws. 
We  have  already  shown  that  the  English  case 
is  not  in  point,  it  being  predicated  upon  a 
statute  dissimilar  from  ours.  Now,  if  we  t?irn 
to  section  030  of  Judge  Story's  work,  wc  will 
find  this  language  (sec.  6806.')  "There  are 
certain  rules  of  evidence  which  may  be  af- 
firmed to  be  generally,  if  not  universally,  rec- 
ognized. Thus,  in  relation  to  Immovable 
property,  inasmuch  as  the  rights  and  titles 
thereto  are  generally  admitted  to  be  governed 
by  the  law  of  the  ntus,  and  as  suits  and  con- 
troversies touching  the  same,  ex  direeto,  prop- 
erly belong  to  the  forum  of  the  situs,  and  not 
elsewhere,  it  would  seem  a  just  and  natural, 
if  not  an  irresistible,  conclusion,  that  the  law 
of  evidence  of  the  situs,  touching  such  rights, 
titles,  suits,  and  controversies,  must  and  ought 
exclusively  to  govern  in  all  such  cases."  In 
section  681  the  author  applies  the  doctrine  of 
the  text  to  the  validity  of  contracts  under  the 
Statute  of  Frauds.  The  construction  given 
the  English  statute  in  Leroux  v.  Brown  has  not 
been  universally  accepted.  As  we  have  seen, 
the  rights  and  titles  to  real  property  are  gov- 
erned by  the  law  of  the  situs,  and  there  is 
Rtrong  reason,  supported  bv  good  authority, 
for  saying  that  the  law  of  evidence  of  the  situs 
respecting  such  rights  and  titles  should  also 
govern.  Tulloeh  v.  Hariley,  2Q  Eng.  Cb.  114; 
Htory,  Confl.  Laws,  sujyra. 

Our  statutes  being  dissimilar,  a  further  re- 
view of  decisions  upon  statutes  like  the  4th 
section  of  the  English  Act  would  be  unprofit- 
able. Our  statute  reads  as  follows:  •*  Every 
contract  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  any  lands,  or 
any  interest  in  lands,  shall  be  void,  unless  the 
contract,  or  some  note  or  memorandum  there- 


of, ezpresMng  the  consideration,  be  in  writing, 
and  be  subscribed  by  the  party  by  whom  the 
lease  or  sale  is  to  be  made."  Gen.  Stat  1883, 
§  1517.  Of  this  statute  it  is  to  be  observed 
that  it  is  unlike  the  English  statute,  in  that  it 
does  not  prohibit  the  bringing  of  an  action  in 
cases  falling  within  its  provisions,  but  declares 
that  the  contract  itself  shall  be  void  in  sudi 
cases. 

In  addition  to  the  text  quoted  from  Judge 
Story,  we  have  direct  authority  to  the  effect 
that  such  a  statute  does  not  affect  the  rules  of 
evidence  governing  contracts  like  the  one  now 
under  consideration.  The  case  of  Houghtaling 
V.  BaU  is  directly  in  point.  It  was  before  the 
supreme  court  upon  two  occasions.  The  fir>t 
opinion  is  reported  in  19  Mo.  84.  and  the  last 
in  20  Mo.  598,  when  the  court  held  thst  aeon- 
tract  for  the  sale  and  delivery  of  goods,  valid 
in  the  state  where  made,  will  be  enforced  in 
the  state  of  Missouri,  unaffected  by  the  Stat- 
ute of  Frauds.  The  court,  without  determm- 
ing  whether  or  not,  if  the  statute  of  Missouri 
were  the  same  as  the  4th  section  of  the  Eng- 
lish statute,  it  would  feel  bound  to  follow 
I.,eroux  V.  Brown,  supra,  pointed  out  the  dis- 
tinction between  the  two  statutes;  and  inas- 
much as  the  Missouri  statute  did  not  provid«t 
that  no  action  should  be  brought,  but  declared 
the  contract  itself  void,  it  was  held  not  to  ap- 
ply, and  that  the  contract  might  be  enforced 
in  the  Missouri  courts.  See  also  Tates  v. 
Meadville,  56  Pa.  81;  1  Am.  L.  Reg.  N.  S. 
notes,  pa^,  15,  16. 

The  right  of  the  plaintiff  to  maintain  the 
present  action  depends  largely  upon  the  ques- 
tion of  Hopkins'  agency.  The  evidence  upon 
this  point  is  very  conflicting.  The  entire  trial 
in  the  court  below  proceeds  upon  the  assump- 
tion that  the  8th  section  of  the  Statute  of 
Frauds  of  Colorado  controlled.  This  was  er- 
ror, for  which  the  judgment  of  the  district 
court  must  be  reversed.  This  error,  without 
doubt,  largely  influenced  the  determination  of 
the  Question  of  agency. 

The  judgment  %s  reversed,  and  the  cause  ie> 
manded. 
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CINCINNATI,    SANDUSKY  &    CLEVE- 
LAND R.  CO.,  Piffs.  in  Brr., 

V. 

John  R  BENSLEY. 
(61  Fed.  Rep.  788.) 

1*  A  sobacriptlon  to  a  Iraildin^  on  tlio 
ezpreas  condition  that  it  shall  be  oobif 
pleted  within  a  certain  time  falls  unless  the 
condition  is  oomplied  with. 

8*  The  UurgB  enhancement  in  valne  of 
one's  property  by  the  erection  near 
it  of  a  board  of  trade  building^  to  which 
be  made  a  subscription,  which  failed  beoavsea 


oondition  as  to  the  time  of  completion  was  net 
oomplied  with,  does  not  raise  any  implied 
promise  on  his  part  to  pay  anythlns  therefor. 

(8epteml>er  1,  1882.) 

ERROR  to  the  Circnit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio 
in  favor  of  plaintiif,  in  an  action  brought  to 
recover  the  amount  of  a  certain  iabscnptioD 
alleged  to  have  been  made  by  defendant  for 
the  purchase  of  a  lot  upon  which  to  plaoe  the 
board  of  trade  building.    JZrasrasdl 

Statement  by  Brown*  Oireuit  JusUee: 
This  was  on  action  to  recover  the  amount 


Kora.— The  above  case  Is  somewhat  novel  in  its 
olalm  upon  an  implied  oontraot,  and  while  suoh 
elaim  seems  to  be  plainly  unsustainable,  its  able 
presentation  and  the  not  altogether  easy  formula^ 
19  L.R.  A. 


tion  of  the  rule  which  sovems  liability  on  Im- 
plied contracts  makes  the  case  quite  tnteresttBir. 
It  presents  unusually  well  the  limits  of  liability  on 
implied  contracts  to  pay  for  benefits  received. 


See  also  30  L.  R.  A.  674;  34  L.  R.  A.  303. 
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of  a  certain  subscription  made  by  the  defend- 
ant railroHd  company  towards  the  purchase 
of  a  lot  of  land  in  Chicago,  upon  which  the 
board  of  trade  of  that  city  proposed  to  erect 
a  building  for  the  transaction  of  its  business. 
The  facts  of  the  case  were  substantially  as 
follows: 

In  July,  1880,  the  board  of  trade  being 
desirous  of  purchasing  a  new  location  and 
orecting  a  building,  the  plaintiff,  Bensley, 
opened  negotiations  with  the  heirs  of  John 
F.  Tracy  for  the  purchase  of  a  part  of  a  block 
of  vacant  ground  895  feet  long  by  205  feet 
wide,  through  the  middle  of  which  La  Salle 
«treet  extended.  The  entire  block  was  worth 
from  $150,000  to  $175,000 ;  the  north  240  feet, 
the  proposed  purchttse,  being  worth  from 
#110,000  to  $115,000.  For  the  purpose  of 
reducing  the  amount  which  the  board  of  trade 
would  have  to  pav,  one  Parker  was  employed 
to  solicit  subscriptions  from  the  owners  of 
neighboring  property,  which,  it  was  sup- 
posed, would  be  largely  increased  in  value 
by  the  new  location  or  the  board  of  trade. 
*rhe  defendant  railroad  company,  being  in- 
terested in  a  block  of  ground  50  feet  wide 
near  the  Tracy  land,  ana  worth  about  $40,  - 
000,  the  title  to  which  had  been  acquired 
and  was  held  for  it  by  John  S.  Farlow,  its 
president,  executed  the  following  contract: 
**  Boston,  December  10,  1880. 

"  Whereas,  it  is  proposed  by  the  executors 
and  heirs  of  the  estate  of  John  F.  Tracy,  late 
of  the  city  of  Erie,  in  the  state  of  Pennsyl- 
vania, to  make  a  sale  to  the  board  of  trade  of 
the  city  of  Chicago,  in  the  state  of  Illinois, 
of  a  lot  or  parcel  of  land  in  the  city  of  Chi- 
cago, bounded  on  north  on  Jackson  street  208 
feet,  east  on  Pacific  avenue  215  feet,  south 
by  Van  Buren  street  208  feet,  west  by  Sher- 
man street  215  feet,  on  which  said  lot  or  par- 
cel of  land  the  said  board  of  trade  are  to  erect 
a  suitable  building  for  the  transaction  of  the 
regular  business  of  said  board  of  trade,  and 
to  remove  thereto ;  and  whereas,  the  erection 
of  said  proposed  building  and  its  occupation 
by  said  board  of  trade  is  likely  to  increase 
the  value  of  the  near-by  estates  on  Clark 
-street:  Now,  therefore,  in  consideration  of 
the  premises,  and  the  further  consideration 
that  the  said  board  of  tpade  shall  erect  and 
complete  said  proposed  building  and  occupy 
the  same  for  its  regular  business  within  two 
years  from  January  1,  1881,  we,  the  under- 
pinned, owners  in  fee  or  in  trust  of  estates  on 
said  Clark  street,  hereby  agree  each  to  pay 
to  said  executor  or  heirs  the  sum  of  five  tlious- 
«nd  dollars  in  cash  when  said  proposed 
building  is  completed  and  occupied  by  said 
board  of  trade,  as  provided  in  this  agreement. 

**  Cincinnati,  Sandusky  &  Cleveland  Rail- 
ioad  Co. 

•*By  J.  8.  Farlow.  Its  President." 

The  subscription  paper  as  originally  pre- 
pared by  Parker  was  an  unconditional  one, 
providing  for  payment  of  one  half  when  the 
•contract  sliould  be  made  for  the  sale  of  the 
land,  and  the  residue  when  the  building  was 
completed  and  occupied ;  but  this  Farlow  re- 
fused to  sign.  In  January,  1881,  Parker 
wrote  to  Farlow  asking  for  $1,000  more, 
sending  back  the  original  subscription,  with 
«  request  to  make  it  payable,  one  half  when 
10  L.  R.  A. 


contract  of  sale  was  made  by  the  Tracy  heirs 
to  the  board  of  trade,  and  the  residue,  with 
interest,  when  the  building  was  completed, 
and  also  requesting  a  change  in  the  provision 
as  to  the  time  when  the  building  should  be 
completed.  To  this  Farlow  replied,  saying 
that  he  thought  $1,000  more  would  be  sub- 
scribed, but  no  change  should  be  made  in 
the  terms  of  the  subscription,  and  again,  in 
February,  wrote,  raising  the  subscription  to 
$6,000,  as  directed  by  his  board  of  directors, 
but  making  no  alteration  in  the  terms  and 
conditions  of  the  original  subscription.  On 
February  18th,  however,  he  wrote  him  again, 
consenting  to  make  his  payment  conditional 
upon  the  board  completing  and  occupying 
its  building  within  two  years  from  the  time 
of  obtaining  title  to  the  land,  which  was 
being  delayed  by  proceedings  necessary  to 
be  taken  to  vacate  La  Salle  street.  On  June 
18,  1881,  the  Tracy  heirs  conveyed  to  plain- 
tiff the  land  purchased  for  the  use  of  the 
board  of  trade,  and  also  assigned  to  him  the 
subscriptions  made  by  the  neighboring  prop- 
erty owners,  including  that  of  the  aefend- 
ant.  Owing  to  a  delay  occasioned  bv  an  in- 
junction against  the  vacating  of  La  Salle 
street,  the  construction  of  the  building  was 
postponed  until  April,  1882,  when  new  plans 
were  adopted  for  a  granite  building,  costing 
$1,740,000,  in  lieu  of  a  two-story  brick 
building  to  cost  $500,000,  as  originally  con- 
templated. The  building  was  not  completed 
and  occupied  by  the  board  of  trade  until 
April  29,  1885.  On  July  27,  1881,  defend- 
ant sold  its  lot  for  $75,000,  or  $85,000  more 
than  its  estimated  value  in  1880; 

The  case  was  submitted  to  the  jury  upon 
this  state  of  facts,  and  a  verdict  rendered  in 
favor  of  the  plaintiff  for  the  full  amount 
claimed,  with  interest,  viz.,  $8,870,  for 
which  judgment  was  duly  entered.  To  re- 
verse this  judgment  this  writ  of  error  was 
sued  out. 


Mfi88r».  Bowauui  lb  Bownuuiy  for  plain- 
tiff in  error : 

No  recovery  can  be  had  because  the  build- 
ing was  not  completed  and  occupied  within 
two  jears  from  the  time  the  board  of  trade 
obtained  title;  the  condition  of  the  railroad 
company's  promise  was  not  complied  with. 

The  proraion  of  the  subscription  that  the 
building  shall  be  completed  and  occupied  by 
the  board  of  trade  within  two  years  from  the 
time  it  obtained  title  is  clearly  a  condition 
precedent,  and  expressed  in  apt,  technical 
words. 

Thorpe  v.  Thorpe,  1  Ld.  Raym.  668;  Der- 
mott  V.  Jonee,  64  U.  S.  28  How.  281,  16  L.  ed. 
447;  Ogden  v.  Kirbp,  70111.  556:  Burlington  dk 
M.  Biver  R.  Co.  v.  Boestler,  15  Iowa,  555;  Chi- 
cago, F.  d&  W.B.  Co.  y.  Marseillee,  84  III. 
145. 

At  law  time  is  always  of  the  essence  of  the 
contract,  even  where  both  parties  are  bound. 

Bahkcf  Columbia  y.  Hagner,  26  U.  8.  1  Pet. 
455,  7  L.  ed.  219;  SUUer  v.  Emenon,  60  U.  S. 
19  How.  224,  15  L.  ed.  626;  Dermott  v.  Jones, 
eupra;  Ingle  v.  Jones,  69  U.  S.  2  Wall.  1,  17 
L.  ed.  762;  Barnard  v.  Lee,  97  Mass.  92. 

Even  in  equity  time  is  always  considered  the 
essence  of  a  contract  whdre  both  parties  are 
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Dot  boiiDd,  wliere  tbe  remedies  are  DOt  mutual. 

Buteheson  v.  McNuU,  1  Ohio.  14;  Westerman 
V.  Means,  12  Pa,  97. 

The  court  below  waa  clearly  wroDg  in  bub- 
tainiog  a  q^iantam  meruit  under  the  circum- 
stances of  this  case. 

Where  a  parly  declares  on  a  special  agree- 
meut,  seeking  to  recover  thereon,  but  fails 
allogelher,  he  may  recover  on  a  general  count, 
if  tbe  case  be  such  that,  supposing  there  had 
been  no  special  contract,  he  might  still  hare 
recovered. 

Cooke  V.  Munetone,  1  Bos.  &  P.  N.  R.  855; 
Tuttle  V.  Mayo,  7  Johns.  133;  Kersteiier  v. 
Baymond,  10  Ind.  199;  Cutter  v.  Powell,  2 
Smith,  Lead.  Cas.  (Hare  &  W's  notei)  37, 
cited  in  Phillips  <fe  C.  Canstr,  Co.  v.  Seymour, 
91  U.  S.  646,  i3  L.  ed.  341. 

If  there  could  be  no  recovery  in  the  absence 
of  an  express  promise,  and  no  recovery  can  be 
had  on  ihe  express  promise,  there  can  be  no 
recovery  at  all. 

Phillips  &  C.  Constr.  Co.  ▼.  Seymour, 
mipra. 

Memphis,  K.  A  0.  R,  Co.  v.  T/iompson,  24 
Kan.  170,  is  identical  in  principle  with  the  case 
at  bar.  In  that  case  tbe  city  of  Parsons  had 
agreed  to  issue  its  bonds  to  the  plaintiff  in 
payment  of  a  subscription  made  to  it,  con- 
ditioned that  the  road  should  be  constructed 
and  in  operation  between  certain  points  on  or 
before  a  specified  da^.  The  road  had  been 
constructed  and  was  m  operation,  but  not  by 
the  time  limited,  and  it  was  held  there  could 
be  no  recovery. 

The  railroad  company  told  tbe  Tracy  people 
it  would  pay  them,  on  certain  conditions,  if 
they  conveyed  to  the  board  of  trade;  but  it 
never  made  any  such  promise  to  Bensley.  He 
is  a  stranger  to  it.  This  isnot  a  covenant  run- 
ning with  the  land. 

Hoston  Ice  Co.  v.  Pdtier,  123  Mass.  28,  26 
Am.  Kep.  9.  and  cases  cited. 

Hts  holding  the  legal  title  to  the  subscription 
gives  him  no  right  to  maintain  a  quantum 
meruit  or  valebat,  for  the  action  is  not  upon 
the  subscription. 

Pearce  v.  Madison  db  I.  B.  Co.  62  U.  8.  21 
How.  441, 16  L.  ed.  184. 

Mes8i*s,  HetMenmueller  A  Bemis»  for  de- 
fendant in  error : 

In  suing  upon  quantum  meruit,  the  con- 
tract is  never  abandoned  for  all  purposes.  It  is 
not  relied  upon  as  the  basis  of  tbe  action,  but  it 
may  be  introduced  in  evidence  for  the  purpose 
of  showing  that  the  benefit  conferred  by  tbe 
one  party  to  the  other  was  not  gratuitous  or 
without  expectation  or  hope  of  recovery,  as 
well  as  for  the  purpose  of  limiting  the  recov- 
ery no  matter  what  may  have  been  the  benefit 
conferred,  to  the  stipulations  or  agreements 
thereto  in  the  contract,  which  tbe  parties  had 
made. 

Among  numerous  instances  where  the  law 
could  imply  no  contract,  and  still  a  recovery 
was  had,  and  which  illustrates  most  forcibly  the 
error  of  the  rule  by  which  defendant  seeks  to 
have  his  cane  adjudged,  may  be  cited  Ellis  v. 
Cary,  4  L.  R.  A  65,  74  Wis.  176.  See  also 
McGarvy  v.  Hoods,  73  Iowa,  363;  S/^ane  v. 
Smith,  37  Kan.  55;  McRae  v.  McRae,  3  Bradf. 
199:  Robinson  v.  Raynar,  28  N.  Y.  494;  Ouack- 
enbush  v.  EhU,  5  Barb.  469;  Smith  v.  Johnson, 
19  L.  R.  A. 


46  Iowa,  808:  Rogers  v.  Millnrd,  44  Iowa,  4Vti 
SouUy  T.  SeuUy,  28  Iowa,  548;  Clark  v.  Uacid- 
son,  63  Wis.  817. 

These  agreements  or  contracts  of  subscrip- 
tions were  introduced  without  objection,  and 
were  properly  in  evidence  for  the  purpose  of 
showing : 

First.— On  plaintiffs'  behalf : 

That  he  did  not  intend  to  enhance  the  value 
of  defendant's  real  estate  by  what  be  did. 
without  expectation  of  a  recompense  for  what 
he  did,  and  that  defendant  in  order  that  it 
might  reap  the  k)enefit  of  this  enhancement 
said  it  would  pay  plaintiff  therefor. 

Wood,  Stat.  Fr.  i^.  221,  p.  405;  Jngle  ▼. 
Jones,  69  U.  8.  2  Wall.  1.  17  L.  ed.  762. 

Second. — On  defendant's  behalf : 

a.  In  order  to  limit  plaintiffs'  recovery  to 
$6,000,  the  price  agreed  upon,  although  ita 
real  estate  was  enhanced  in  value  to  the  ex- 
tent of  $60,000,  as  shown  by  the  record ; 
and 

b.  In  order  to  recoup  for  any  special  damage 
by  the  nonperformance  of  the  exact  terms  of 
the  original  contract. 

KvffUry.  Wiseman,  20  Ohio,  9Q1. 

The  contract  itself  having  rebutted  any  and 
all  presumption  of  gratuity  in  this  case,  it  then 
stands  upon  the  same  footing  as  those  in  whicb 
a  contract  is  implied  by  law  in  the  absence  of 
contract,  and  no  distinction  can  be  made  be- 
tween this  case  and  the  eeneral  authorities  ad- 
mitted to  be  correct,  and  plaintiff's  right  of  re- 
covery on  fi  Quantum  meruit  is  complete. 

Ladue  v.  Seymour,  24  Wend.  60;  McKinne^t 
V.  Springer,  3  Ind.  60,  54  Am.  Dec.  470;  JSew- 
man  v.  McGregor,  6  Ohio,  849,  24  A.m.  Dec. 
293;  LomaxY.  Bailey,  7  Biackf.  599;  Ingle  ▼. 
Jones,  69  U.  S.  2  Wall.  1,  17  L.  ed.  762. 

The  contract  was  assignable  and  plaintiff 
was  the  real  party  in  interest,  etc. 

Detiin  v.  New  Ywk,  63  N.  Y.  8;  Tuqman  v. 
National  S.  S.  Co.  76  N.  Y.  207;  Meech  ▼. 
Stoner,  19  N.  Y.  29. 

Messrs.  J.  W.  Warrineton,  C.  W» 
Needham*  and  D.  CadweU,  with  Messrs. 
Hessenmiieller  ft  Bemist  in  support  of 
petition  for  rehearing: 

1.  There  is  an  important  question  involved 
in  the  case  which  was  not  fully  considered  by 
the  court,  to  wit:  That  the  circuit  court  erred 
in  sustaining  the  demurrer  of  the  Cincinnati, 
Sandusky  &  Cleveland  Railroad  Company,  to 
the  original  petition  of  said  John  R.  Benslev. 

The  original  petition  sets  forth  the  sub- 
scriptions and  all  other  necessary  averments^ 
The  suit  was  founded  upon  the  subscriptions. 
The  demurrer  to  that  petition  was  sustained  by 
Hon.  Howell  E.  Jackson,  Circuit  Judge,  on  the 
ground  that  the  petition  shows  that  the  build- 
ing was  not  completed  within  the  time  stipu- 
lated, and  that  time  was  of  the  essence  of  those 
contracts. 

The  defendant  did  not  wait  until  tbe  expira- 
tion of  the  two  years.  As  soon  as  it  was  cer- 
tain that  the  board  of  trade  would  and  did 
purchase  the  property  described  in  the  8ut>- 
scription  paper,  the  adjacent  and  near-bv  es- 
tates and  lots,  including  defendant's  land,  be- 
came greatly  enhanced  in  value.  Defendant 
at  once  acted  and  took  advantage  of  this  ad- 
vance occasioned  solely  by  the  definite  loca- 
tion of  the  board  of  trade  on  tbe  Tracy  prop- 
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erty,  and  sold  its  own  property  for  an  enor- 
mous price;  and  from  that  time  on  did  not 
care  whether  the  building  was  ever  completed 
or  not,  or  the  place  abandoned. 

The  act  of  the  company  in  selling  its  prop> 
crty  in  August,  1881,  which  was  long  before 
the  two  years  were  up,  and  after  the  Tracy 
land  bad  been  conveyed  to  the  board  of  trade, 
clearly  establishes  that  the  parties  intended  that 
time  was  not  the  essence  of  the  contract,  but 
rather  the  sale  of  the  land  to  the  board  of  trade 
by  the  Tracy  estate  and  its  definite  location. 

There  is  nothing  in  the  contract  to  show 
that  the  parties  contemplated  that  if  the  build- 
ing was  not  completed  within  two  years,  (bat 
the  Tracy  estate  should  have  no  remuneration. 
If  that  was  the  inteniioo,  the  parties  should 
have  so  expressed  it. 

Having  sold  its  property  before  January  1, 
1888,  the  company  thereby  waived  all  right  to 
claim  that  time  was  material. 

It  is  not  Sufficient  to  make  time  of  the  esseuce 
of  the  contract  by  express  stipulation  to  that 
effect,  that  the  parties  should  name  the  time 
of  performance  in  the  contract;  but  it  must 
appear  that  they  really  intended  to  make  such 
time  a  real  element  of  their  agreement. 

Barnard  v.  Lee,  97  Mass.  94. 

The  performance  of  the  conditions  and  ob- 
ligation to  erect  and  occupy  a  building  by 
the  board  of  trade,  within  two  years,  depended 
on  the  sole  will  of  the  board  of  trade.  The 
Tracy  estate  had  no  interest  in  defeating  those 
obligations  and  conditions,  and  inasmuch  as 
there  is  nothing  said  in  the  contract  that  if 
the  stipulated  acts  were  not  performed  within 
the  specified  time  certain  consequences  were 
to  follow,  the  conclusion  must  be  that  the 
parties  did  not  intend  to  make  the  time  of  the 
performance  essential. 

NeUon  v.  Oren,  41  HI.  28;  Vincennea  Bank 
▼.  State.  1  Blackf.  273;  White  v.  Oniman,  43  111. 
502;  Westbay  v.  Wiliiams,  5  HI.  App.  521; 
P.nladelphia,  W.dB.  R.Co.  v.HowardM  U. 
B.  18  How.  840,  14  L.  ed.  171;  7>a«-  v.  Stv- 
art,  46  Iowa.  15;  Hayt  v.  Kimball,  49  N.  H. 
822;  8t,  Albans  v.  Share,  1  H.  Bl.  273;  Bish- 
op. Cont.  §  1347. 

2.  The  man  who  builds  a  house  on  the  land 
of  another  parts  with  something  of  value;  the 
other  consents  to  this  loss  and  receives  a  bene- 
fit. This  was  precisely  the  status  of  this 
plaintiff  and  defendant.  The  law  then  raises 
an  obligation  on  defendant's  part  to  pay  its 
value  since  it  has  been  benefited  to  that  extent; 
and  if  it  did  not  intend  to  pay,  it  was  its  duty 
lo  forbid  the  sale  of  plamtiff's  land  to  the 
hoard  of  trade,  or  give  notice  that  it  would 
not  be  chargeable  (before  the  transfer  was 
made).  Because,  as  soon  as  the  transfer  was 
made,  this  plaintiff  stood  in  the  same  position 
as  the  man  who  had  built  the  house. 

Brown,  Circuit  Justice,  delivered  the 
opinion  of  the  court : 

There  are  two  questions  involved  in  this 
case:  (1)  Whether  an  action  will  lie  upon 
the  express  contract  of  the  defendant  com- 
pany to  contribute  to  the  purchase  price  of 
the  lot.  (2)  Whether,  in  case  such  action 
will  not  lie,  the  circumstances  raise  an  im- 
plied obligation  on  the  part  of  the  defendant 
to  make  a  contribution  proportioned  to  the 
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benefit  receive*!  by  it  from  the  location  of 
the  board  of  trade  upon  such  lot.  There  was 
a  further  question  raised  and  passed  upon 
by  the  circuit  court  as  to  the  power  of  the 
defendant  to  bind  itself  to  make  this  sub- 
scription, but,  in  the  view  we  have  taken 
of  the  other  questions,  we  do  not  find  it  nec- 
essary to  consider  this. 

1.  We  find  no  difficulty  in  holding  that  the 
action,  so  far  as  it  is  based  upon  the  express 
promise  set  forth  in  the  instrument  of  De- 
cember 10,  1880,  and  the  subsequent  modifi- 
cations thereof,  cannot  be  maintained.  This 
was  a  promise  to  pay  the  Tracy  heirs  the 
sum  of  $5,000,  subsequently  raised  to  $6,000, 
upon  the  completion  and  occupation  of  the 
board  of  trade  building,  provided  this  take 
place  within  two  years  from  January  1,  1881, 
subsequently  changed  to  two  years  from  the 
time  the  board  of  trade  should  obtain  title  to 
the  lot.  This  was  the  express  condition  upon 
which  the  subscription  was  made,  and,  such 
condition  not  having  been  performed,  the 
action  will  not  lie  upon  the  promise.  With- 
out going  into  the  niceties  of  the  law  with 
regard  to  dependent  and  independent  cove- 
nants, no  one  who  understands  the  force  of 
language  can  fail  to  conclude  that  the  de- 
fendant intended  only  to  be  bound  in  case 
the  building  were  rx>mpleted  and  occupied 
within  the  time  specified.  The  language  of 
the  covenant  is  too  clear  to  admit  of  any 
doubt : 

"Now,  therefore,  in  consideration  of  the 
premises,  [viz.,  the  proposition  of  the  Tracy 
heirs  to  sell  the  lot,  and  the  probable  in- 
crease in  the  value  of  the  neighboring  es- 
tates, ]  and  the  further  consideration  that  the 
said  board  of  trade  shall  erect  and  complete 
said  proposed  building  and  occupy  the  same 
for  its  regular  business  within  two  years 
from  January  1,  1881,  we,  the  undersigned, 
owners  in  fee  or  in  trust  of  estates  on  said 
Clark  street,  hereby  agree,"  etc. 

The  intention  to  be  Dound  only  upon  the 
performance  of  this  condition  is  the  more 
manifest  from  the  fact  that  the  directors  of 
the  defendant  company  refused  to  sign 
the  unconditional  subscription  inclosed  by 
Parker  in  his  letter  of  December  10,  1880, 
and  the  subsequent  correspondence  indicates 
its  willingness  to  raise  the  amount  to  $6,000, 
and  to  make  it  payable  two  vears  from  the 
time  the  board  of  trade  should  obtain  title 
to  the  lot,  provided  "there  shall  be  no  un- 
necessary  delay  in  obtaining  the  title."  In- 
deed, the  whole  tenor  of  the  correpondence, 
as  well  as  the  contract  itself,  exhibits  the 
unwillingness  of  the  defendant  to  make  its 
subscription  unconditional  as  to  time.  It 
is  sufficient  to  say  that  the  condition  evi- 
dently goes  to  the  whole  promise,  and  that 
the  promise  falls  with  the  failure  to  comply 
with  such  condition. 

If  any  authority  were  needed  in  support  of 
so  plain  a  proposition,  it  would  be  found  in 
the  cases  of  Bank  of  Columhia  v.  Eagner,  2ft 
U.  S.  1  Pet.  455,  7  L.  ed.  219,  and  in  JDer- 
mott  V.  Jones,  64  U.  8.  28  How.  281,  16  L. 
ed.  447.  The  first  was  an  action  against  the 
defendant  upon  a  special  agreement  to  pur- 
chase of  the  plaintiff  certain  land  in  the 
city  of  Washington.    A  time  was  fixed  for 
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the  perfonnance  of  the  contract  and  the  pay- 
ment of  the  consideration  money.  It  was 
held  that  in  contracts  of  this  description  the 
undertakings  of  the  respective  parties  are  to 
be  considered  dependent,  unless  a  contrary 
intention  clearly  appears;  that  if  either  a 
vendor  or  vendee  wishes  to  compel  the  other 
to  fulfill  his  contract,  he  must  make  his  part 
of  the  agreement  precedent,  and  cannot  pro- 
ceed against  the  other  without  an  actual  per- 
formance of  the  agreement  on  his  part,  or  a 
tender  and  refusal.  It  was  said  by  the  court 
tliat  the  time  fixed  for  performance  is,  at 
law,  deemed  of  the  essence  of  the  contract; 
that,  no  part  of  the  consideration  having  been 
paid  on  the  day  named,  the  defendant  had  a 
right  to  abandon  his  contract ;  and  that  the 
tender  of  a  deed  sixteen  months  thereafter 
was  not  sufficient  to  charge  the  defendant 
with  the  payment  of  the  money.  In  Dermott 
V.  Jones,  64  U.  S.  23  How.  220,  16  L.  ed. 
442,  the  action  was  upon  a  special  contract 
to  build  a  house  by  a  certain  day,  which  was 
not  fulfilled ;  and  it  was  held  to  have  been 
•erroneous  in  the  court  to  instruct  the  jury  to 
find  for  the  plaintiff,  as  the  work  was  not 
finished  bv  tho  appointed  day,  though  it  was 
•completed,  after  tke  time,  with  the  knowledge 
and  approbation  of  the  defendant ;  that  bv  the 
terms  of  the  contract  the  performance  of  the 
work  was  a  condition  precedent  to  the  pay- 
ment of  the  money  sued  for ;  that,  the  spe- 
-cial  contract  not  having  been  performed  by 
the  dav  named,  no  action  would  lie  upon 
it ;  and  the  case  was  remanded  to  the  circuit 
«ourt  to  be  tried  upon  the  common  counts  for 
work  and  labor  done  and  materials  furnished. 
So  in  the  case  of  Waterman  v.  Banks,  144 
U.  8.  894,  86  L.  ed.  479,  the  defendant,  by 
written  contract,  agreed  that  *'at  any  time 
within  twelve  months  from  this  date,  upon 
•demand"  of  the  plaintiff's  assignee,  he  would 
•execute  a  deed  of  an  interest  in  a  certain 
mine ;  and  it  was  held  that  this  conveyed  to 
the  plaintiff's  assignor  no  present  interest  in 
the  property,  but  onl^  the  ri^ht  to  acquire 
-such  an  interest  within  a  period  of  twelve 
months  from  the  date  of  the  contract ;  that 
time  was  of  the  essence  of  such  a  contract ; 
and  that  a  demand  made  after  the  expiration 
-of  twelve  months  was  of  no  avail  as  founda- 
tion for  the  suit  See  also  Slater  v.  Emerson, 
60  U.  8.  19  How.  224,  15  L.  ed.  626. 

The  same  construction  was  placed  by  the 
Supreme  Court  of  Illinois  in  the  case  of  Ogden 
V.  Kirhy,  79  111.  555,  upon  a  subscription  to 
■aid  in  the  construction  of  a  railroad  when  the 
road  should  be  completed  and  in  operation 
to  a  certain  place  by  a  certain  time.  So  in 
Burlington  d  M,  Rtver  R,  Co,  v.  Boestler,  15 
Iowa,  555,  it  was  held  that  a  condition  in  a 
•contract  to  aid  the  construction  of  a  railroad 
by  a  subscription,  that  the  road  should  be 
put  under  contract  by  a  certain  time,  was  a 
•condition  precedent  to  the  right  of  the  com- 
pany to  recover  on  the  contract,  and  that  a 
•completion  of  the  road  by  the  time  stipulated 
in  the  contract,  without  the  letting  of  the 
•contract  stipulated  in  the  condition  prece- 
•dent,  was  not  a  sufficient  compliance  to  enable 
the  company  to  recover. 

There  are  doubtless  cases  in  equity  where 
41  couiract  has  been  made  to  purchase  real 
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estate  and  to  pay  for  the  same  within  a  cer- 
tain time,  ana  the  vendee  baa  entered  into 
possession,  which  hold  that  time  is  not  to  be 
considered  as  of  the  essence  of  the  contract, 
and  that  the  vendee  diall  not  be  ousted,  or 
his  contract  forfeited,  by  reason  of  his  failure 
to  pay  upon  the  day  named ;  but  these  cases 
have  no  application  to  an  action  at  law  where 
the  plaintiff  has  failed  to  perform  a  condition 
precedent. 

2.  The  more  important  and  difficult  ques- 
tion remains  to  be  considered,  viz. ,  whether 
the  facts  in  this  case  raise  an  implied  obliga- 
tion on  the  part  of  the  defendant  to  pay  for 
the  benefit  received  by  the  construction  of  the 
building,  irrespective  of  the  written  contract. 

Every  action  upon  a  contract  must  rest  upon 
the  foundation  of  a  promise,  express  or  im- 
plied. If  the  promise  be  express,  and  be 
subject  to  a  conaition,  it  can  onl  v  be  enforced 
if  the  condition  has  been  fulfilled.  But  if, 
from  the  performance  of  some  act  by  the  de- 
fendant, the  olaintiff  has  received  and  ac- 
cepted a  benefit  to  which  he  would  not  other- 
wise have  been  entitled,  he  is  as  much  bound 
in  equitv  to  pay  for  it  as  if  he  had  expressly 
promised  to  do  so  beforehand.  This  the  law 
calls  an  implied  promise  or  obligation. 
Thus,  if  a  man  build  a  house  upon  the  land 
of  another,  with  his  assent,  the  law  raises 
an  obligation  on  his  part  to  pay  its  value, 
since  he  has  been  benefited  to  that  extent, 
and,  if  he  did  not  intend  to  pay,  it  was  bis 
duty  to  forbid  its  construction,  or  at  least 
to  give  notice  that  he  would  not  be  charge- 
able. So,  if  he  had  expressly  contracted  to 
pay  for  the  house,  provided  it  were  built  in 
a  certain  manner  and  within  a  certain  time, 
and  he  accepted  it,  though  it  be  not  built  in 
the  manner  or  within  the  time  limited,  he  is 
bound  to  pay  its  value,  not  exceeding  the 
contract  price,  less  any  damages  he  may  have 
suffered  by  reason  of  the  failure  of  the  other 
party  to  cemply  with  the  exact  conditions  of 
his  contract.  VanderbiU  v.  Bogle  Iron  Works, 
25  Wend.  665 ;  Ladvs  v.  Seymour,  24  Wend. 
60 ;  JeweU  v.  Schroeppel,  4  Cow.  564.  In  other 
words,  the  contract  is  looked  to  to  determine 
the  time  and  manner  in  which  it  is  to  be  per- 
formed, and  also  to  limit  the  amount  of  the 
recovery ;  but  the  promise  upon  which  the 
plaintiff  recovers  is  not  the  express  promise 
of  the  contract,  since  that  was  not  performed, 
but  the  implied  obligation  arising  from  the 
acceptance  of  the  benefit.  We  know  of  no 
case  in  which  it  has  been  held  that  the  con- 
tract can  be  looked  to  for  the  promise,  since 
the  promise  must  be  taken  with  its  accom- 
panying condition. 

Upon  the  other  hand,  if  a  house  be  built 
upon  the  lot  of  a  neighbor,  the  defendant  is 
under  no  obligation  to  pay,  though  his  lot 
be  thereby  quadrupled  In  value,  since  this 
increase  of  value  was  an  incidental  benefit,  to 
which  he  was  entitled.  If  the  law  were 
otherwise,  every  man  who  built  a  house 
might  assess  his  neighbors  with  the  increased 
value  thereby  given  to  their  property.  As 
a  matter  of  fact,  however,  it  is  not  unusual 
for  neighboring  property  owners  to  agree  to 
contribute  to  a  valuable  improvement  with  a 
view  to  the  enhancement  ot  their  own  prop- 
erty, as  was  done  in  this   case.    But  such 
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:egreement  is  atricti  juris,  and  the  obligation 
K)!  the  promisor  is  akin  to  that  of  a  guar- 
■aotor  who  receives  no  personal  benefit  from 
the  performance  of  the  act  for  which  he 
■agrees  to  become  responsible ;  at  least,  none 
to  which  he  would  not  have  been  entitled  if 
the  promise  had  not  been  made.  In  such 
-case  the  contract  cannot  be  looked  to  to  raise 
a  promise  to  pay.  That  must  result  from  the 
-circumstances  oi  the  case.  So  if  A.  promises 
to  pay  B.  for  a  house  to  be  built  upon  the 
land  of  0.,  provided  it  be  built  within  a  cer- 
tain time,  and  the  house  be  not  completed 
within  the  time  named,  it  is  difficult  to  sec 
liow  A.  could  be  held  liable  in  any  form  of 
4M:tion,  since  he  has  received  no  benefit  from 
the  subsequent  performance  of  the  contract. 
In  such  case,  however,  if  C.  should  accept 
the  house,  he  would  undoubtedly  be  bound 
to  pay  its  value;  but  if  he  failed  to  do  so, 
the  builder  would  have  no  recourse  but  to 
remove  the  house  from  the  land.  It  was  his 
•own  folly  to  have  made  so  stringent  a  con- 
tract. This  illustration  is  practically  covered 
by  the  case  of  Slater  v.  Emerson,  60  U.  8.  19 
How.  224,  6  L.  ed.  626,  in  which  the  defend- 
;ant  promised  to  give  a  railway  contractor  his 
note  for  certain  work  to  be  done  for  the  rail- 
way, provided  the  work  were  completed  by 
41  certain  day ;  and  it  was  held  that,  as  the 
work  was  not  finished  within  the  stipulated 
time,  there  could  be  no  recovery.  The  rule, 
4IS  we  understand  it,  was  stated  by  Sir  James 
Mansfield  in  Cooks  Y,Mu7istone,  1  Bos.  &  P. 
N.  R.  355,  as  follows:  "Where  a  party  de- 
-clares  on  a  special  contract,  seeking  to  re- 
•cover  thereon,  but  fails  in  his  right  so  to  do 
altogether,  he  may  recover  on  a  general 
•count,  if  the  case  be  such  that,  supposing 
there  bad  been  no  special  contract,  he  mii^ht 
«till  have  recovered  for  money  paid  or  for 
work  and  labor  done." 

The  cases  upon  this  point  are  not  numerous, 
t>ut  we  think  they  are  conclusive. 

In  the  case  of  Munro  y.  Butt,  8  El.  A  Bl. 
'788.  the  action  was  upon  a  contract  to  com- 
plete certain  specified  work  on  a  certain  day, 
and  to  be  done  to  the  satisfaction  of  a  sur- 
veyor named,  upon  whose  approval  payment 
was  to  be  made.  The  work  was  not  done  by 
the  day  named,  and  there  was  no  evidence  of 
Any  certificate  by  the  surveyor,  or  any  other 
^expression  that  he  was  satisfied.  It  was  held 
that  the  plaintiff  could  not  recover  upon  the 
-special  contract,  because  it  had  not  been  per- 
formed, and  that  there  was  no  such  evidence 
of  an  acceptance  of  the  house  bv  the  owner 
as  to  make  him  chargeable  with  its  value. 
It  was  said  in  this  case  that  the  mere  fact  of 
the  defendant  taking  possession  of  his  own 
land  on  which  buildings  had  been  erected, 
•or  repairs  or  alterations  to  buildings  had  been 
made,  did  not  afford  an  inference  that  he  had 
-dispensed  with  the  conditions  of  the  special 
agreement  under  which  the  work  was  done, 
•or  of  a  contract  to  pay  for  the  work  actually 
-done,  according  to  measure  and  value. 

A  like  ruling  was  made  upon  a  similar 
-contract  in  SmiSi  v.  Brady,  17  N.  Y.  173,  72 
Am.  Dec.  442.  In  Appleby, y.  Myers,  L.  R. 
H  C.  P.  651,  the  plaintiffs  contracted  to  erect 
certain  machineiy  on  the  defendant's  prem- 
ises at  specified  prices  for  a  particular  por 
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tion,  and  to  keep  it  in  repair  for  two  rears, 
the  price  to  be  paid  upon  the  completion  of 
the  whole.  After  some  portions  of  the  work 
had  been  finished  and  others  wore  in  the 
course  of  completion,  the  premises,  with  all 
the  machinery  and  materials,  were  destroyed 
by  an  accidental  fire.  It  was  held  tliat  \he 
plaintiffs  were  not  entitled  to  sue  in  respect 
of  those  portions  of  the  work  which  had  been 
completed,  whether  the  materials  used  had 
Itecome  the  property  of  the  defendant  or  noU 
The  ruling  was,  in  substance,  that  the  firo 
put  an  end  to  the  contract,  and  that  both 
parties  were  excused  from  its  further  per* 
formance.  The  English  law  upon  the  subject 
is  summed  up  in  a  note  to  the  leading  case  of 
Cutter  y.  Piftoell,  2  Smith.  Lead.  Cas.  llnve 
&  Ws  notes,  52,  as  follows :  ''But  no  claim 
in  the  nature  of  a  quantum  meruit  can  be 
founded  upon  a  special  contract  which  has 
not  been  performed,  unless  the  person  who 
has  the  right  to  insist  upon  the  performance 
of  tlie  special  contract  has  accepted  some 
benefit  resulting  from  its  partial  perform- 
ance, or  the  circumstances  are  such  as  to  show 
in  some  other  way  that  a  new  contract  has 
arisen  between  the  parties.  ** 

The  rule  in  this  country  is  the  same. 
Thus,  in  Faxon  y.  Mansfield,  2  Mass.  147, 
it  was  held  that,  where  the  defendant  under* 
took  to  erect  and  finish  a  bam  by  a  day  named, 
and  afterwards  left  the  work  unfinished  with* 
out  the  consent  and  contrary  to  the  wishes  of 
the  owner,  who  was  obligea  to  procure  other 
workmen  at  his  own  expense  to  complete  the 
same,  he  was  entitled  to  recover  nothing. 
The  same  rule  was  applied  in  Olmstead  v. 
Beaie,  19  Pick.  528,  to  a  case  where  the  plain* 
tiff  agreed  to  work  for  the  defendant  for  a 
definite  period,  and  voluntarily  left  the  de- 
fendant's service  without  his  consent  before 
the  expiration  of  the  term.  The  most  satis- 
factory case,  however,  is  that  of  Memphis^ 
K.  <fe  C  R,  Co.  v.  Thompson,  24  Kan.  170. 
This  was  an  action  upon  certain  bonds  issued 
by  the  city  of  Parsons  in  aid  of  the  construc- 
tion of  the  plaintiff's  road,  and  subject  to  i» 
condition  that  the  plaintiff  should  ''have  its 
road  constructed  and  in  operation  .  . 
on  or  before  the  1st  day  of  July,  1878."  It 
was  held  that  time  was  of  the  essence  of  tin's 
contract,  and  that  the  failure  of  the  plaintiff 
to  complete  the  road  by  the  day  named  was 
fatal  to  a  recovery,  notwithstanding  that  tlio 
road  was  completed  shortly  after  that,  and  tha 
city  received  the  benefit  of  it.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  JuMties 
Brewer,  now  of  the  Supreme  Court  of  the 
United  States,  observed :  **  Nor  is  this  a  case 
of  part  performance  by  one  party  and  the 
acceptance  by  the  other  of  the  proceeds  of 
such  performance.  The  work  done  by  tiie 
company  was  upon  its  own  grounds.  It 
owns  the  road  absolutely  and  entirely.  It 
has  parted  with  nothing  which  the  city  has 
received.  The  city  lias  accepted  and  appro* 
priated  none  of  its  labor  and  none  of  its  ma* 
terials.  It  has  received  the  benefit  of  the 
work  in  no  other  sense  than  every  individual 
in  the  community,  and  in  no  other  way  th:\Q 
that  of  one  person  benefited  from  his  neigh* 
bor's  improvement  of  his  own  property.  It 
does  not  at  all  parallel  the  case  of  a  party 
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coTitractfng  to  bn!ld  for  anoflier  a  house  upon 
the  lattcr'8  land  by  a  certain  day,  and  only 
partially  doing  the  work  by  that  day.  The 
partially  built  house  belongs  to  the  latter. 
He  appropriates  the  labor  and  the  materials 
of  the  former.  But  here  the  company  has 
parted  with  nothing*  and  the  city  has  taken 
and  owns  nothing,  and  in  such  case  the  con- 
dition must  be  performed,  or  the  contract 
does  not  bind  the  city.  Nothing  excuses  such 
nonperformance.  Both  parties  stand  re- 
leased. " 

The  language  of  this  opinion  !s  plainly 
applicable  to  the  case  under  consideration. 
Had  the  defendant  received  a  benefit  from  the 
performance  of  this  contract  to  which  he 
would  not  have  been  entitled  had  the  contract 
not  been  made,  the  result  might  have  been 
different ;  but,  as  a  matter  of  fact,  it  received 
no  benefit  from  the  erection  of  this  build- 
ing which  did  not  accrue  to  other  owners  of 
neighboring  property  who  did  not  sign  the 
contract  or  subscribe  in  aid  of  the  purchase 
of  the  lot,  and  as  to  such  persons  it  would 
not  be  claimed  that  a  liability  arises.  Its 
acquiescence  in  the  completion  of  the  build- 
ing is  immaterial,  since  it  had  no  right  to 
Interfere.  It  is  then  only  upon  the  basis  of 
the  special  contract  to  pay  that  an  action 
will  lie,  and,  this  contract  not  having  been 
performed  by  the  plaintiff,  there  can  be  no 
recovery. 

There  is  a  class  of  cases  much  relied  upon 
by  the  plaintiff,  wherein  the  courts  have 
sustained  actions  by  members  of  a  family 
against  the  head  of  the  family  for  services 
performed  which  the  law  presumed  to  have 
been  gratuitous,  and  have  allowed  the  con- 
tract to  be  given  in  evidence  to  rebut  such 
presumption.  In  these  cases,  however,  the 
contract  was  fully  performed  by  the  plain- 
tiff, and  the  only  difficulty  that  lay  in  the 
way  was  in  the  enforcement  of  the  promise 
as  made  by  the  defendant,  and  it  was  held 
that  the  plaintiff  could  recover  for  his  labor. 
Thus,  in  Stone  v.  5Sfem45,  48  Vt.  180,  the  plain- 
tiff and  defendant  entered  into  a  parol  agree- 
ment by  which  the  plaintiff  was  to  work  for 
the  defendant  on  his  farm,  and  the  defendant 
was  to  deed  the  plaintiff  one  half  the  farm. 
It  was  held  that,  though  the  promise  to  give 
the  deed  was  within  the  Statute  of  Frauds, 
an  action  would  lie  upon  the  common  counts 
for  the  labor,  upon  the  ground  that  the  plain- 
tiff had  performed  his  contract,  and  it  had 
inured  to  the  benefit  of  the  defendant.  So 
in  McOarvy  v.  Booda,   78  Iowa,   868,  it  w 


held  that  no  recovery  could  he  had  by  a 
daughter  against  her  mother's  administrator 
for  the  maintenance  of  her  mother,  who  was 
aged  and  infirm  for  some  years  prior  to  her 
death,  in  the  absence  of  an  express  promise 
on  the  part  of  the  mother  to  pay  for  such 
maintenance ;  but  that  where  there  were  such 
facts  and  circumstances  as  would  satisfy  the 
jury  that  the  services  were  rendered  in  the 
expectation  on  the  part  of  the  mother  of  pay- 
ing compensation,  an  express  promise  was 
not  necessary.  There  was  a  promise  to  pay 
for  similar  services  in  EUis  v.  Gary,  74  Wis. 
176,  4  L.  R.  A.  65,  but  the  promise  to  pay 
was  within  the  Statute  of  Frauds  as  to  a  por- 
tion of  it,  and  it  was  held  that,  as  the  ser- 
vices had  been  performed  under  a  promise  to 
pay,  the  court  would  enforce  the  promise  as 
one  to  pay  in  money.  The  promise  was  held 
to  be  operative,  not  as  a  contract,  but  to  re- 
but the  presumption  that  the  plaintiff  ren- 
dered the  services  in  question  gratuitously. 
See  also  Wallace  v.  Long,  105  Ind.  522,  55 
Am.  Rep.  222 ;  Shane  v.  Smith,  87  Kan.  55. 

It  is  obvious,  however,  that  these  cases 
have  no  application  where  the  plaintiff  has 
failed  to  perform  the  contract  on  his  part, 
and  the  defendant  has  received  no  benefit 
from  its  subsequent  performance  to  which  it 
would  not  have  been  otherwise  entitled. 

The  facts  shown  in  this  case— that  the  de- 
fendant sold  its  property  within  a  few  months 
after  the  contract  was  signed,  and  very 
shortly  after  it  became  known  that  the  board 
of  trade  had  purchased  of  the  Tracy  heirs  for 
a  sum  very  largely  in  excess  of  its  previous 
value,  (an  enhancement  of  price  undoubtedly 
due  to  the  proposed  relocation  of  the  board 
of  trade  building)— -are  such  as  to  appeal 
stronf^ly  to  the  generosity  of  the  defendant ; 
but,  if  any  obligation  be  thereby  created,  it 
is  not  one  which  a  court  of  law  can  enforce. 
The  defendant  is  entitled  to  stand  upon  the 
letter  of  its  contract,  and  we  are  of  opinion 
the  action  cannot  be  maintained. 

The  verdUet  and  judgment  of  the  court  hdo^ 
m/uet  therefore  he  set  aeide,  and  the  case  re- 
manded for  further  proceedings  in  conformity 
with  this  opinion. 

Taft.  J.  (Filed  February  6,  1893) : 
Petition  for  rehearing  denied  on  the  ground 
that  the  case  was  not  one  of  a  public  nature 
and  only  depended  upon  the  proper  appl  ica- 
tion  of  establishcd'principles  of  law  to  par* 
ticular  facts. 
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City  of  ST.  ALBANS  et  oL 
( W.Va ) 

*!•   Actual  pomession  of  land  is  prima 

*BeadDote8  by  Holt,  J. 


fkde   evidence  of  ownership   In  fleew 

and  suoh  owner  is  prima  faofe  entitled  to  SQcb 
possession. 

8«   A  municipal  corporation  eaiinot»  br 

its  mere  declaration  that  a  dweUing-bouse  is  s 
nuisance,  subject  it  to  remoyaL 

3«   It  must  first  resort  to  some  proper 
Judicial  proceeding,  giving  the  owner  or 


*  Nora.— The  above  case  presents  a  series  of  inter- 1  Aa  to  right  of  an  owner  to  oompensattofn  for 
esting  questions  several  of  which  have  been  property  destroyed  in  abating  a  public  nulsaiios*. 
recently  annotated  In  this  series.  I  see  note  to  Orlando  v.  Pragg  (71a.)  19  L.  B.  A.  ISiw 

ly  L.  R.  A. 


See  also  21  L.  R.  A.  62;  47  L.  R.  A.  487. 
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occupant  an  opportnnitj  to  Iw  heard  before  his 
house  is  ooDdemned  and  removed  as  a  nuisance. 

4*  In  determining  the  boondaries  of 
lands  ascertained  objects,  natural  landmarks, 
and  reputed  boundaries  control  mere  course  and 
distance. 

6.  Dispated  boondariee  between  adjoining 
lands  may  be  settled  by  express  oral  agreement, 
executed  Immediately,  and  accompanied  by  pos- 
session acoordlng  to  sooh  agreement. 

6.  In  this  state  the  Statute  of  lamita- 
tlonSt  in  the  abseoce  of  an  exprfssproirlsion  to 
the  contrary,  runs  against  a  mnnlcipal  corpora- 
tion. 

7*  A  ease  in  which  these  principles  are  discussed 
and  applied. 

(March  2S,  1388.) 

A  FPEALby  complainaDt  from  a  decree  of 
ix  the  Circuit  Court  of  Kanawha  County  in 
favor  of  plaintiff  in  an  action  broucrht  to  re- 
strain the  tearing  down  of  plaintiff's  house, 
which  was  alle^  to  encroach  on  a  public 
street.    Reveraea, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Warth  Sb  ^riggm  and  Brown* 
Jackson  ft  Knispkt»  for  appellant: 

Where  there  has  been  no  dedication  of  a 
street  to  the  public  or  if  from  continued  adverse 
possession  or  other  cause  it  becomes  the  prop- 
erty of  a  citizen,  an  injunction  is  proper  to 
restrain  the  town  from  opening  the  street,  for 
damages  in  an  action  at  law  would  be  inade- 
quate and  the  injury  would  in  such  case  be 
irreparable. 

See  Boughner  v.  (narksburgAH  W.  Va.  894; 
Pierpaint  v.  HarristilU,  9  W.  Va.  215:  Mason 
City  8.  d  Min.  Co.  v.  Mason,  28  W.  Va.  211. 

Where  there  has  been  no  public  use  of  a 
street  and  a  town  claims  that  it.  without  a 
deed,  has  been  dedicated  to  the  public  for  that 
purpose,  the  acts  and  declarations  of  the  owner 
must  be  deliberate  and  decisive,  manifesting  a 
positive  and  unmistakable  intention  to  per- 
manently abandon  his  property,  for  that 
specific  public  use. 

Miller  Y.  Aracoma,90W.  Va.  606;  Pierpoint 
V.  EarrisviUe,  supra. 

The  acceptance  of  such  dedication  most  be 
by  the  proper  local  authorities. 

Cass  County  Suprs.  v.  Banks,  44  Mich.  467; 
Oom  Exeh,  Bank  v.  Mye,  102  N.  T.  805. 

But  if  the  citizen  has  held  a  part  of  a  street 
In  actual  possession  in  such  a  way  and  for  such 
a  length  of  time  as  would  bar  the  better  riglit 
in  an  action  of  ejectment,  bis  title  to  the  land 
is  good,  to  maintain  a  suit,  as  well  as  to  de- 
fend one,  for  the  Statute  of  Limitations  runs 
against  a  municipal  corporation  the  same  as 
against  a  natural  person. 

BichmondY.  Poe,  24  Gratt  149;  Wheeling  v, 
Campbea,  12  W.  Va.  86 ;  Taylor  v.  Philippi, 
85  W.  Va.  564. 

An  entry  by  one  upon  land  in  possession, 
actual  or  constructive,  of  another  in  order  to 
operate  as  an  ouster  and  gain  a  possessioo  to 
the  party  entering  must  be  accompanied  by  a 
claim  of  titie  ;  but  it  is  not  indippensable  that 
the  claim  should  be  ostensibly  in  the  form  of 


a  deed  or  any  other  writing.  The  claim,  from 
its  nature  and  character,  may  be  wholly  inde- 
pendent of  anv  written  evidence.  Nor  if  the 
partv  have  a  aeed  or  any  writing  with  asped- 
ned  Doundarv,  is  the  possession  which  he  may 
take  and  bold  necessarily  restricted  to  what 
shall  prove  to  be  within  the  precise  boundary. 
He  may  take  and  may  hold  actual  possession 
of  land  lying  outside  of  his  true  boundary. 

Kinchehe  v.  Tracewells,  11  Gratt.  605;  Jar- 
rett  V.  Stevens,  86  W.  Va.  445. 

A  town  cannot,  without  due  process,  of  law, 
remove  obstructions  from  a  part  of  a  street 
which  is  claimed  by,  and  in  the  possession  of» 
a  citizen. 

2  DiU.  Mun.  Corp.  8d  &  4th  eds.  §  662;  W. 
Va.  Code,  chap.  90,  §  4;  Witten  v.  St.  Clair, 
27  W.  Va.  762 ;  Pauer  v.  Albreeht,  72  Wis. 
416. 

Even  if  said  improvements  are  on  the  said 
A  street,  the  doctrine  of  estoppel  in  pais  will 
apply,  and  defendants  will  not  now  be  permit- 
ted to  disturb  the  lines  of  said  street  as  located 
by  the  municipal  authorities  many  years  a^o, 
and  encroach  upon  the  abutting  properties. 

2  Dill.  Mun.  Corp.  804,  4th  ed.  noteS  and 
authorities  there  cited. 

Course  and  distance  yield  to  natural  and  as* 
certained  objects. 

2  Lomaz,  Dig.  2d  ed.  *211;  1  Greenl.  Ev.  4th 
ed.  897,  898,  note  2;  Shaw  v.  Clements,  1  Call. 
(Va.)  488;  Herbert  v.  Wise,  8  Call.  (Va.)  240; 
Dogan  v.  Seekright,  4  Hen.  &  M.  125;  Riley  v. 
Oriffln,  16  Ga.  141.  60  Am.  Dec.  726:  Smith  t. 
Sloeomb,  9  Gray,  86,  69  Am.  Dec.  274;  Bieh- 
ardson  v.  Chiekering,  41  N.  Y.  881,  77  Am. 
Dec.  769;  Franklin  v.  Dt/rland,  28  Cal.  175, 
87  Am.  Dec.  Ill;  Martin  v.  Carlin,  19  Wis. 
454,  88  Am.  Dec.  696;  Hall  v.  Pmcel,  4  Serg. 
&  R.  456,  8  Am.  Dec.  722;  Tompkins  v.  Vin- 
trottx,  8  W.  Va.  148, 100  Am.  Dec.  735;  Ghoynn 
v.  Schttarte,  82  W.  Va.  487. 

It  does  not  appear  by  the  record  that  the 
heirs  of  A.  M.  Smith,  deceased,  in  any  way, 
or  that  the  court  by  any  decree  or  proceeding, 
ever  dedicated  any  of  the  lands  of  the  estate 
for  street  purposes. 

The  burden  of  allefi^ing  and  proving  such 
dedication  is  upon  the  city. 

Mason  CityS.  d  Min,Co,  v.  Mason,  23  W.Va. 
211. 

The  disputed  line  on  A  street  was  agreed  on 
and  settled  years  ago. 

Disputed  boundary  between  two  adjoining 
propnetors  may  be  settled  by  express  parol 
agreement,  executed  immediately  and  accom- 
panied by  possession  according  thereto. 

Owynn  v.  Schwartz,  supra;  Kip  v.  Norton, 
12  Wend.  127,  27  Am.  Dec.  120. 

Jury  may  infer  practical  location  of  disputed 
boundary  by  agreement  from  long  acquies- 
cence, less  than  the  period  necessary  to  consti- 
tute adverse  possession,  and  from  acts  and  dec- 
laration of  parties. 

Turner  v.  Baker,  64  Mo.  218,  27  Am.  Dec. 
226.  See  also  Brawn  v.  Caldwell,  10  Serg.  A 
R.  114,  13  Am.  Dea  660;  Sawyer  v.  FdloinSy 
6  N.  H.  107,  25  Am.  Dec.  452;  George  v. 
Thomas,  16  Tex.  67,  74  Am.  Dec.  612;  JViehol 


For  adverse  ponession  of  a  highway,  see  note  to  I  ment,  see  note  to  Hanoook  v*  MoAvoy  (Pa.>a8  L.  B. 
Meyer  v.  Graham  (Neb.)  18  L.  R.  A.  146.  A.  78L 

As  to  what  title  or  interest  will  sustain  eject- 1 
19  L.  R  A.       ' 


B04 


West  Virginia  Sufueme  Coubt  of  Afpeals. 


T.  Lyth,  4  Yerg.  456,  26  Am.  Dec.  24C;  Smith 
▼,  Hamilton,  20  Micb.  433, 4  Am.  Rep.  398. 

Ad  uudisputed  correspondiD^  line  is  compe- 
teDt  evidcDce  to  setlle  lioe  in  dispute. 

QQ)»on  V.  Poor,  21  N.  H.  440,  53  Am.  Dec. 
216. 

Me$»rs.  W.  E.  Chilton  and  Okey  JoHn- 
Bon,  for  appellee: 

The  citjr  had  authority  to  remove  the  ob- 
structions in  its  streets,  and  was  not  required 
to  resort  to  an  action  of  ejectment. 

The  power  is  expressly  conferred  by  section 
28,  chap.  47,  of  the  Code. 

The  right  by  the  city  to  enjoin  the  erection 
of  an  obstruction  on  a  street  is  recognized  in 
Wheeling  v.  Campbell,  12  W.  Va.  36. 

A  city  may  tear  down  a  house  erected  con- 
trary to  valid  ordinance  passed  by  the  citv. 

CharleMon  ▼.  Beed,  27  W.  Va.  681,  55'Am. 
Rep.  836. 

To  constitute  such  a  possession  as  will  bar 
the  title  of  the  le^al  owner  to  land,  it  must  be 
adverse,  actual,  visible,  and  exclusive,  contin- 
uous and  under  a  claim  of  color  of  title.  If 
any  one  of  these  constituents  is  wanting,  the 
possession  will  not  effect  a  bar  of  the  legal 
title. 

Core  V.  Faupel,  24  W.  Va.  288. 

If  there  is  any  doubt  about  whether  there 
was  such  adverse  possession  as  would  give  the 
plaintiff  title,  this  under  the  well -settled  law 
would  affirm  the  decree  appealed  from. 

Smith  V.  Yoke,  27  W.  Va.  639;  Doonan  ▼. 
Olynn,  28  W.  Va.  716;  Priehard  v.  Evans,  31 
W.  Va.  187. 

Holt.  J.,  delivered  the  opinion  of  the  court: 
This  was  an  injunction  brought  in  the  circuit 
court  of  Kanawha  county  by  plaintiff,  Teass, 
against  the  city  of  St.  Albans,  to  restrain  de- 
fendant from  moving  back  or  tearing  down 
plaintiff's  dwelling-house,  claimed  by  the  city 
to  be  built  about  four  feet  into  and  on  one  of 
its  stiect5i.  The  ex  parte  injunction  was  granted 
24th  of  February,  1892,  and  on  final  hearing' 
on  April  30, 1892.  the  injunction  was  dissolved, 
and  this  appeal  was  granted  plaintiff.  The 
allegations  of  plaintiff's  bill  are,  in  substance, 
as  follows:  Plaintiff,  T.  A.Teass,  is  the  owner 
of  a  lot  on  the  corner  of  A  street  and  Smith 
street,  in  the  city  of  St.  Albans,  fronting  on  A 
street  77  feet,  on  which  is  a  valuable  dwelling- 
house,  built  in  1880  or  1881,  more  than  ten 
years  before  the  institution  of  this  suit;  and 
plaintiff  and  those  under  whom  he  claims  have 
had  continuous  adverse  possession  of  the  dwell- 
ing-house and  lot  for  more  than  ten  years, 
claiming  the  same  as  their  own  under  the  va- 
rious deeds  and  title  papers  mentioned.  The 
dwelling-house,  and  the  lot  on  which  the  same 
is  situate,  as  now  fenced  and  used,  are  not  in 
part  on  A  street,  and  in  no  wise  obstruct  the 
public  use  of  the  st  reet  in  question.  The  coun- 
cil of  the  city  of  St.  Albans,  under  its  charter, 
has  no  legal  right  to  euter  upon  his  premises, 
and  take  or  remove  his  dwelling-bouse  or 
fences,  without  first  having  the  same  con- 
demned pursuant  to  the  statute.  And  that,  al- 
though the  city  council  claims  that  plaintiff 
and  other  owners  of  the  lots  are  occupying 
parts  of  the  street,  they  can  only  recover  the 
pame  by  proper  legal  proceedings  when  their 
claim  is  not  admitted,  but  denied,  by  plaintiff 
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and  the  other  owners  of  the  lota.  Plaintiff 
then  charges  that  the  city  council  have  ordered 
defendant  Ed.  Wilson,  the  street  commiasiooer, 
to  enter  upon  his  premises  to  remove  his  fences 
and  his  dwelling  house  from  its  present  loca- 
tion under  the  pretended  claim  that  the  same 
are  occupying  a  part  of  A  street  of  said  city. 
That  the  street  commissioner,  claiming  to  be 
acting  under  the  orders  of  the  council,  did, 
with  a  number  of  men  in  the  employ  of  the 
city,  enter  upon  plaintiff's  premises  on  the  23d 
day  of  February,  1892,  without  his  consent, 
pull  down  his  fence  on  A  street,  and  are  now 
claiming  the  right,  and  declaring  the  intent,  to 
proceed  to  execute  the  order  of  the  city  coun- 
cil, and  remove  his  dwelling-house  from  its 
present  position,  under  the  pretended  daim 
that  it  is  partly  in  A  street  That  such  actings 
and  doings  are  unlawful.  That  the  injury  to 
him  would  be  irreparable,  and  not  compensable 
in  damages.  The  prayer  is  that  the  city  of  Sl 
Albans,  the  council  thereof,  the  street  commis- 
sioner, Wilson,  who  are  made  parties  defend- 
ant, and  all  agents  and  employes  of  the  city, 
be  enjoined  and  restrained  from  removing 
plaintiff's  dwelling-house,  or  otherwise  inter- 
fering in  any  manner  with  his  said  property, 
or  any  part  thereof,  situate  on  said  A  street. 
until  the  further  order  of  the  court,  and  for 
general  relief. 

On  February  24,  1892,  the  circuit  court 
judge,  in  vacation,  awarded  the  injunction 
prayed  for  until  further  order,  on  bond,  as  re- 
quired, being  given.  The  bond  was  gtven, 
and  summons  issued  to  answer  the  bill.  In 
term  time  on  April  6,  1892,  the  defendants  a(>- 
peared  by  counsel,  and  moved  the  court  to  dis- 
solve the  injunction;  and,  it  appearing  that 
plaintiff  had  due  notice  of  the  motion,  it  was 
set  down  to  be  heard  on  April  8,  1892.  The 
defendants  at  the  same  time  filed  their  demurrer 
to  the  bill,  and  also  their  joint  and  several  an- 
swer, and  the  demurrer  was  set  down  for  argu- 
ment, and  plaintiff  replied  generally  to  the 
answer.  The  answer  is,  in  substance,  as  fol- 
lows: That  the  lot  of  land  on  A  street  claimed 
by  plaintiff  had  long  ago  been  forfeited  to  the 
state.  That  it  was  forfeited  in  the  name  of 
McDermott,  and  in  the  name  of  Alien 


M.  Smith's  heirs,  two  parties  under  whom 
plaintiff  claimed,  and  through  whom  he  derived 
his  supposed  title,  and  that,  by  reason  of  such 
forfeiture,  neither  Eggleston,  plaintiff's  imme- 
diate vendor,  nor  plaintiff  himself,  obtained  or 
had  any  title.  Defendants  next  gave  the  his- 
tory of  plaintiff's  title  as  being  a  part  of  the 
"A.  M.  Smith  lands,"  at  St.  Albans.  That  on 
the  suit  of  Hyman,  Moses  &  Co.  v.  A.  H. 
Smith  and  others,  E.  B.  Knisht,  Esq..  was  ap- 
pointed a  commissioner  to  sell  the  Smith  lands, 
and. among  them  a  lot  bounded  on  the  east  by 
B  street,  in  St.  Albans;  on  the  south,  by  Main 
street,  which  is  the  old  James  river  and  Kana- 
wha turnpike,  as  the  same  runs  through  the 
city  of  St.  Albans.  That,  acting  under  the  de- 
cree of  sale,  one  P.  B.  Reynolds,  an  engineer, 
at  the  instance  of  Knight,  commissioner,  to 
seU,  laid  off  the  "Smith  block"  into  streets, 
alleys,  and  lots.  That  Knisht,  as  commis- 
sioner, sold  the  lots  as  thus  laid  off,  and  shown 
on  a  map  made  and  filed  as  an  exhibit, — "Map 
1 ."  That  Commissioner  Knight  sold  the  sub- 
divided parts  of  the  Smith  land  herein  contro- 
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Teny  toone  Jobnson,  JobnsoD  sold  to  McDer- 
mott,  McDermott  to  U.  8.  Egglestoo,  and 
Eggleaton  to  plaintifT.  That  A  street,  bounil- 
ing  these  lots  on  the  west,  was  laia  off  by 
Engineer  Reynolds,  and  that  Knight  sold  these 
lots,  Including  the  one  in  question,  according 
to  the  Reynolds  map,  and  dedicated  to  the  pub- 
lic and  to  the  city  the  said  A  street,  which  was 
soon  after  accepted  by  the  city  of  St.  Albans, 
and  has  ever  since  been  occupied,  used,  and 
im proved  by  the  city  as  and  for  a  public  street 
and  highway,  for  public  travel  in  the  city. 
That  said  lots  are  numbered  21,  22,  and  23  on 
Street  A,  making  77  feet,  and  are  called  for 
and  described  in  the  deeds  of  Special  Commis 
sioner  Knight  as  lots  laid  down  on  the  plat  of 
P.  B.  Reynolds,  filed  in  said  court,  one  of 
which  lots  is  a  part  of  the  real  estate  belonging 
to  the  estate  of  Allen  M.  Smith,  and  fronts  27 
feet  on  A  street,  and  runs  back,  a  uniform 
width  of  27  feet,  a  distance  of  144  feet,  to  an 
alley  15  feet  wide;  and  so  the  other  two  lots, 
each  fronting  25  feet  on  A  street,  and  running 
back  144  feet  to  the  alley,  being  lots  No.  21,  on 
the  comer  of  Smith  and  A  streets,  27  feet  front; 
No.  22, 25  feet  front;  and  No.  28, 25  feet  front. 
~all  making  77  feet  front  on  A  street.  And 
that  the  lots  fronting  on  B  street  are  156  feet 
deep,  running  back  to  the  same  15-foot  alley. 
That  B  street,  at  its  proper  width,  is  40  feet 
wide,  is  well  located  and  well  known,  and 
bad  been  used  and  traveled  for  more  than  thirty 
years  as  a  public  highway  before  the  city  of  St. 
Albans  was  incorporated.  That  the  same  is  a 
proper  landmark,  and  the  proper  point  from 
which  to  start  to  measure  in  order  to  determine 
the  location  and  position  of  A  street.  That  it 
is  thus  144  feet  plus  15  feet  (width  of  alley), 
and  166  feet  from  B  street  to  A  street.  That 
the  plat  of  P.  B.  Reynolds  was  made,  and  said 
measurements  therem,  and  said  lots  and  alleys 
were  located,  by  beginning  at  B  street,  and 
Main  street  on  the  turnpike,  and  that  bv  begin- 
ning at  B  street,  and  going  east  of  said'lof  s,  the 
proper  depth,  as  called  for  by  said  plat  and  said 
deeds,  and  then  measuring  16  feet  for  an  alley, 
and  then  measuring  on  same  course  out  towards 
Coal  river  the  proper  distance  called  for,  as 
the  depth  of  said  lots  Nos.  21,  23,  and  23.  it 
will  leave  part  of  the  house  now  claimed  by 

glaintifl  on  said  A  street,  one  of  the  public 
ighways  of  the  city,  for  a  distance  of  about 
4  feet,  and  that  the  same  constitutes  a  common 
and  public  nuisance  to  the  citizens  of  the  city 
of  St.  Albans,  and  to  the  public  who  travel  on 
the  street.  That  said  building  does  obstruct 
said  street,  and  is  about  4  feet  on  the  same, 
but  that  it  was  not  built  ten  years  before  these 
proceedings  were  betrun.  That,  if  it  had  been 
built  ten  years,  the  Statute  of  Limitations  does 
not  apply,  for  the  reason,  among  others,  that 
the  plaintiff  can  only  claim  to  the  extent  of  the 
boundaries  named  in  his  deed,  or  the  deeds  of 
those  under  whom  he  claims,  and  that  in  said 
deeds  these  three  lots  are  described  as  fronting 
on  A  street,  and  that  plaintiff  cannot,  by  his 
wrongful  and  unlawful  act,  claim  more  or  fur- 
ther than  is  mentioned  in  bis  title  papers.  That 
when  plaintiff  bought  from  his  vendor,  Eggle- 
aton, the  latter  told  him,  and  it  was  expressly 
understood  between  them,  that  the  fence  and 
the  house  were  on  A  street,  and  that,  if  the 
city  should  compel  plaintiff  to  remove  his  house 
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and  fence  back  off  the  street,  Efrgleston  would 
allow  plaintiff  an  amount  agreed  on  for  mak- 
ing such  removal,  and  that  plaintiff  took  the 
house  and  lot  with  full  knowledge  that  the 
public  and  the  city  had  a  right  to  the  street,  to 
Its  full  width  of  40  feet,  and  that  the  house  and 
fence  encroached  thereon,  and  that  with  such 
knowledge  he  cannot  claim,  effectually,  the 
benefit  of  the  Statute  of  Limitations.  That,  in 
order  to  settle  the  location  of  A  street  at  the 
instance  of  the  owners  on  the  street,  the  city 
had  a  competent  surveyor  to  measure,  locate, 
and  mark  the  said  streets  and  lots,  and  report 
to  the  cit  V  council,  and  his  map  and  report  were 
made  ana  are  filed  as  an  exhibit.  Tbat  plain- 
tiff and  his  vendor  were  notified  to  appear  be- 
fore the  council,  and  show  cause,  if  any  they 
had,  why  such  obstruction  on  A  street  should 
not  be  removed,  as  a  common  and  public  nui- 
si&noe.  That  plaintiff  appeared,  and  the  coun- 
dl,  after  hearing  all  that  was  offered,  amons 
other  things,  resolved  and  ordered  that  the  said 
obstruction,  consisting  of  said  house  and  fence, 
should  be  removed,  and  a  copy  of  the  resolu- 
tion is  filed  as  an  exhibit.  That  defendant  £. 
A.  Wilson  Is  the  superintendent  of  roads, 
streets,  and  alleys  of  the  city  of  St  Albans. 
The  defendants  charge  the  house  and  fence 
mentioned  in  plaintiff's  bill  to  be  a  common 
and  public  nuisance,  and  pray  the  court  to  re- 
move the  same.  Defendants  admit  that  Wil- 
son did  attempt  to  carry  out  the  order  of  the 
council,  and  was  prevented  by  plaintiff's  in- 
junction, etc  Two  maps,  and  quite  a  num- 
ber of  deeds,  are  filed  as  exhibits,  also  the 
depositions  of  12  witnesses,  chiefly  for  the 
purpose  of  showing  the  true  location  of  A 
street  and  of  the  lots  in  controversy. 

What  is  the  true  location  of  A  street?  The 
deed  of  the  special  commissioner,  conveying  lot 
No.  21,  takes  for  granted  the  location  of  A 
street,  as  laid  down  on  the  plat  of  P.  B.  Rey- 
nolds, filed  in  court,  and  gives  the  location 
of  lot  21  by  calling  for  it  to  front  on  A 
street  27  feet,  and  to  run  back  a  uniform  . 
width  of  27  feet,  a  distance  of  144  feet,  to 
an  alley.  The  plat  has  no  note  or  explanation 
showing  where  the  survey  began,  or  giving 
on  the  ground  any  direct  location  of  A 
street.  The  lot  was  never  staked  off,  or  In 
any  wise  marked  on  the  ground,  but  calls  for 
A  street,  leaving  us  to  find,  by  inferences  more 
or  less  remote,  as  best  we  mav,  the  location  of 
A  street.  It  says:  "Map  of  Smith's  Block, 
St.  Albans,  Kanawha  county,  W.  Va.  P.  B. 
Reynolds,  Engr.  June  25. 1880.  Scale  48  feet 
to  an  inch.    The  block  is  bounded  on  the  west 

by  A  street,  wide;  on  the  south  by  Main 

street  (turnpike),  50  feet  wide;  on  the  east  by 
B  street,  40  feet  wide;  on  the  north  by  proposed 
street,  50  feet  wide."  A  10  foot  alley  runs 
through  from  A  street  to  B  street,  and  a  15  foot 
alley  through  from  the  proposed  street  to  Main 
street. 

There  is  nothing  to  show  the  course  of  the 
streets,  but,  from  the  evidence,  I  take  it  that 
the  general  bearing  of  Main  street  is  east  and 
west;  and  of  B  street,  north  and  south. 
Reynolds,  in  making  his  map.  evidently  be- 
gan at  southwest  corner  of  lot  No.  1,  on  Main 
street.  How  he  determined  and  fised  that 
point  does  not  appear,  but  we  may  reasonably 
suppose  it  was  from  the  comer  of  Main  street 
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and  B  street,  where,  on  lot  No.  12,  as  laid  off 
by  him,  an  old  storehouse  then  stood.  He 
split  up  the  Smith  block  into  four  blocks  by 
running  a  15- foot  alley  through  from  south  to 
north,  and  a  10-foot  alley  from  east  to  west 
The  evidence  shows  that  but  two  houses  were 
standing  on    the   Smith   block  at  the  time, 

namely,  two  old  storehouses,  one  called , 

already  mentioned,  on  lot  12,  comer  Main  street 
and  B  street,  and  one  on  lot  6,  on  Main  street, 
called  now  "Alford  Storehouse."  The  wit- 
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nesB  A.  A.  Rock  was  the  son-in-law  and  ad- 
ministrator of  Allen  M.  Smith,  deceased,  and 
it  was  at  his  instance  that  the  commissioner 
to  sell  under  the  decree  had  the  Smith  block 
laid  off  into  lots,  and  he  directed  the  lay- 
ing  off  into  lots,  made  the  sales,  and  reported 
them  to  the  commissioner,  who  reported  them 
to  court,  and  had  them  confirmed.  He  in- 
structed StureyoT  Reynolds  to  lay  it  off.  Iff 
means  of  the  two  alleys  and  the  streets  alresdy 
mentiooed,  into  four  blockB,  and  by  hia  diie^ 
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tton  the  16-foot  alley  began  at  the  eaat  corner 
of  the  Alford  storehouse,  lot  6,  on  Main  street, 
and  ran  through,  at  a  width  of  15  feet,  to 
Reynolds'  "proposed  street,"  now  called 
"Smith  street."  The  Alford  storehouse  still 
stands.  It  has  never  been  moved,  and  would 
■eem  to  determine  the  point  where  the  15-foot 
alley  leaves  Main  street.  Surveyor  Reynolds 
begKk  at  lot  No.  1,  now  called  the  "McConihay 
Corner,"  and,  going  to  the  right  up  Main  street, 
laid  off  12  lots,  100  feet  deep,  and  frontinir  on 
Main  street,— lots  1,  2,  8.  4,  5;  and  6,— each 
24  feet  wide,  making  144  feet  aggregate  front, 
which  brought  him  to  the  east  or  upper  comer 
of  the  Alford  storehouse.  Then  came  the  16- 
foot  alley.  He  then  marked  off  lots  7,  8,  0, 
10,  and  11,  each  of  these  also  24  feet  wide,  and 
lot  12,  on  the  corner  of  Main  and  B  streets.  86 
feet  wide.  He  then  ran  down  B  street,  along- 
side of  lot  No.  12.  100  feet.  Here  he  marked 
a  locust  tree  as  the  northern  corner  of  the  10- 
foot  alley  running  through  to  A  street.  The 
stump  is  shown  to  be  still  there.  Then,  along 
B  street,  beginning  at  the  10-foot  allev  and  the 
locust  tree,  he  laid  off,  fronting  on  B  street,  8 
lots,  156  feet  deep,  running  back  to  the  15-foot 
alley.— lots  Nos.  13,  14,  15,  16,  17,  18,  and  19. 
(25  feet  wide,  each,)  and  lot  20  on  corner  of 
B  street  and  the  proposed  street,  (42  feet  wide.) 
Next  he  passed  up  the  proposed  street,  166  feet, 
to  15-foot  alley;  then  from  the  alley,  144  feet, 
to  the  line  of  A  street.  Here,  beginning  at  the 
<x)rner  of  the  proposed  street  and  A  street,  he 
laid  off  8  lots,  144  feet  deep,  fronting  on  A 
«treet,and  running  back  to  the  15- foot  alley. 
The  corner  lot.  No.  21,  where  the  house  of 
plaintiff,  claimed  to  be  in  part  on  A  street, 
stands,  is  27  feet  wide.  Nos.  22, 28. 24, 25. 26, 
and  27,  are  each  25  feet  wide;  and  No.  28.  40 
feet  wide.  This  brought  him  to  the  10-foot 
alley,  where  it  leaves  A  street,  and  10  feet 
across  the  alley  to  the  rear  of  lot  No.  1,  his 
begrjnning.  Now,  if  we  begin  at  the  comer  of 
Main  street  and  B  street,  at  the  street  wall,  on 
B  street,  of  the  old  building,  and  measure 
•down  Main  street,  taking  the  distance,  171  feet, 
the  aggregate  fronts  of  the  lots,  as  called  for 
on  Reynolds'  map,  and  the  15  feet  of  alley,  we 
are  brought  to  the  upper  or  eastern  corner  of 
the  Alford  storehouse,  by  which  Revnolds  was 
governed  in  locating  the  15-foot  alley.  If  we 
begin  however,  at  the  wall  of  the  present  or 
new  building,  four  feet  further  west,  then  the 
-end  of  the  same  distance  down  Main  street 
would  put  the  Alford  storehouse  4  feet  on  the 
alley,  and  the  same  thing  would  result  at  the 
McCpnihay  corner  lot.  No.  1.  If  we  begin  at 
the  upper  comer  of  the  Alford  storehotise,  as 
the  lower  corner  of  the  15-foot  alley,  and  run 
-down  Main  street  144  feet,  the  distance  called 
for,  the  McConihan  building  is  not  in  A  street; 
neither  is  the  building  in  controversy  situate 
<on  lot  21,  or  any  part  of  it  on  A  street.  In 
other  words,  the  Alford  storehouse  was  the 
fixed  object  on  the  ground  by  which  Surveyor 
Reynolcia  was  governed  in  locating  the  15-foot 
alley,  and  that,  as  far  as  this  map  and  the  evi- 
-dence  shows,  determines  the  eastern  boundary 
of  A  street,  as  originally  located  by  Surveyor 
Reynolds.  A  street  is  144  feet  from  the  15- 
foot  alley,  and  plaintiff's  dwelling-bouse  on 
loU  21,  22,  28,  Is  not  on  A  street,  which  evi- 
dently was  supposed  to  belong,  in  whole  or  in 
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part,  to  the  Smith  block,  when  Engineer 
Reynolds  laid  it  off  into  lots.  The  same  loca- 
tion of  A  street  would  be  reached  by  beginning 
at  the  locust  tree  (now  stump)  at  the  post-ofiice. 
The  evidence  tends  to  show  that  what  is  called 
the  "Swindler  Storehouse,"  on  corner  of  B 
street  and  Main  street  opposite  lot  No.  12,  ib 
on  the  true  line  of  B  street,  and  that  B  street 
is  40  feet  wide.  If  so  then  Surveyor  Revnolds 
made  a  mistake  of  four  feet  in  his  actual  work 
on  the  ground,  takine  what  is  called  the  "Old 
Wall"  of  the  "Teays  Building,"  on  lot  No.  12. 
and  the  locust  tree,  as  the  western  line  of  A 
street;  thus  making  lot  12  86  feet  wide,  when 
it  should  have  been  but  82,  and  making  lots 
from  18  to  20,  both  inclusive,  156  feet  deep, 
when  they  are  but  152  feet  deep.  That  is, 
they  must  stop  at  the  15-foot  alley,  as  de- 
termined by  the  Alford  storehouse  and  by  the 
locust  tree.  But  these  locations  are  not  in- 
tended to  be  determined,  but  only  used  to  show 
that  the  location  of  lots  21, 22,  and  23  does  not 
depend  on  the  depth  of  lots  18  to  20,  but  upon 
the  location,  as  actually  made  on  the  ground, 
of  the  15- foot  alley;  for  it  is  a  universal  rule 
that  course  and  distance  yield  to  nature  and 
ascertained  objects. 

But  the  decisive  point  in  plaintiff's  favor  is 
that  the  proof  fully  sustains  the  allegations  of 
his  complaint  "that  he  and  the  parties  under 
whom  he  claims  have  had  continuous,  ad- 
verse possession  of  the  land  occupied  by  his 
dwelling-house,  and  the  land  inclosed  by  the 
fence  around  the  same,  for  more  than  ten 
years,  claiming  the  same  under  their  respect- 
ive deeds  and  title  papers."  Conceding  Street 
A  to  be  where  defendants  claim  it,  their 
right  thereto  is  lost,  and  plaintiff's  title  there- 
to perfected,  by  ten  years'  adversary  posses- 
sion. The  lots  claimed  by  plaintiff  were  pur- 
chased at  a  judicial  sale  in  the  chancery  cause 
of  JJeyman,  Jiota  db  Co,  r.  A,  M,  BmUh*9 
Admr,  and  others.  The  sales  were  reported 
and  confirmed  on  the  15lh  day  of  March, 
1881,  and  the  purchasers  put  in  possession, 
and  in  the  same  year  the  house  in  controversy 
was  built  or  commenced.  In  1882  and  in  1884. 
the  purchase  money  having  been  paid,  the 
deeds  were  made  by  the  special  commissioner. 
The  defendants  say,  in  answer  to  the  plain- 
tiff's claim  of  tittle  perfected  by  adverse  pos- 
session, that  he  can  only  claim  to  the  extent 
of  the  boundaries  named  in  his  title  papers, 
and  that  actual  possession  outside  of  Lis 
boundaries  cannot  avail,  because  it  wants  one 
of  the  essential  elements.  This  may  be  true 
where  the  possession  is  not  actual  proper,  but 
only  constructive  actual,  by  reason  of  the  doc 
trine  that  possession  of  a  part  is  possession  of 
the  whole,  or  where  his  possession  is  cause:  1 
by  mistake,  and  there  is  no  intention  to  set  up 
claim  of  ownership  only  to  his  true  line, 
wherever  that  may  be.  But  in  this  case  tbc 
plaintiff's  dwelling-house  is  on  the  land  in  dis- 
pute, and  he,  and  those  under  whom  he 
claims,  claim  and  have  claimed  ownership,  no 
matter  where  the  true  line  may  turn  out  to  be. 
So  that  for  both  reasons  the  case  of  Hatfield  v 
Workman,  85  W.  Va.  578.  does  not  apply. 
See  Kincheloe  v.  TracetoelU,  11  Gratt.  587; 
Jarrett  v.  Stevens,  86  W.  Va.  446.  It  Is  a  ques- 
tion of  fact  and  intention,  and  land  may  be 
held  in.  ad  verse  possession,  although  under  a 
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mistake  as  to  his  true  line.  See  Buswell,  Ad- 
verse PossessioD,  §  250,  and  cases  cited.  Bur- 
rdlT,  BurreU,  11  Mass.  294;  Brown  y,  MeKin- 
ney,  9  Watts,  567,  86  Am.  Dec.  189;  Clark  y. 
Tabor,  28  Vl.  222;  Hobingon  v.  Phillipa,  65  Barb. 
418;  Alexander  v.  Wheeler,e9  Ala.  882.  It  is  one 
of  the  objects  of  the  statute  to  settle  disputed 
boundaries  as  well  as  disputed  claims  of  own- 
ership, regardless  of  what  the  true  boundary, 
or  the  better  right,  may  turn  out  to  be. 

Defendants  also  claim  that  bona  fides- 
good  faith — is  also  one  of  the  essential  ele- 
ments, and  that  it  is  wanting  here,  because  these 
parties  knew  that  they  had  built  the  house,  in 
part,  on  A  street.  It  is  true  it  must  be  bona 
fide,  but  it  is  not  necessary  that  the  party 
should  believe  his  claim  to  be  a  good  and  valid 
one.  He  may  know  some  other  person  has 
the  better  right.  It  is  not  necessary  for  his 
claim  to  be  thought  good  in  its  inception,  for 
it  generally  begiDsin  presupposed  wrong,  but  it 
must  not  be  fraudulent,  or  involve  any  breach 
of  trust;  and  it  is  in  this  sense  that  the  claim 
must  be  bona  'fide.  Bee  Sioann  v.  Toung^  86 
W.  Va.  57.  Tbe  further  point  is  made  that 
plaintiff's  possession  was  not  continuous  for 
ten  years  prior  to  the  institution  of  this  suit. 
It  is  true  tbat  for  a  period  of  two  months  dur- 
ing plaintiff's  ownership  the  house  was  vacant; 
unoccupied;  no  one  lived  in  it.  Tet  that  did 
not  constitute  any  break  in  the  continuity 
of  plaintiff's  actual  possession.  The  visible 
marks  of  ownership  are  still  there,  and  there 
is  nothing  tending  in  the  slightest  degree  to 
raise  tbe  presumption  of  abandonment. 

But  it  is  said  tbat  the  right  to  the  property 
now  claimed  by  plaintiff  was  repeatedly  dis- 
puted during  the  ten  years.  Continual  or  other 
claim  upon  or  near  the  land  no  longer  preserves 
any  right  of  making  an  entry  or  bringing  an 
action.  Such  right  of  continual  claim  ceased  in 
July,  1850.  See  section  2,  chap.  104,  Code  W. 
Va..  and  Code  Va.  1849.  Neither  does  any 
mere  dispute  or  otber  thing  stop  the  running 
of  tbe  statute,  which  does  not  actually  break 
and  interrupt  tbe  party's  actual  possession,  and 
no  such  interruption  Appears  in  this  case. 

Again,  it  is  contended  tbat  there  cannot  be 
adverse  possession  of  the  street  in  a  city  or 
other  highway;  that  the  statute  does  not  run, 
as  to  such  rif;ht,  against  a  municipal  corpora- 
tion. But  it  IS  settled  otherwise  in  this  state. 
See  Wheeling  v.  OampMl,  12  W.  Va.  86,  where 
Judge  Johnson,  after  an  elaborate  ezami nation 
of  authorities,  states  tbe  law  as  follows: 
"The  Statute  of  Limitations,  in  the  absence 
of  an  express,  provision  to  the  contrary,  runs 
against  a  municipal  corporation,  the  same  as 
against  a  natural  person."  The  same  doctrine 
is  announced  in  Taylor  v.  Philippi,  85  W. 
Va.  654,  also,  in  Richmond  v.  Poe,  24  Gratt. 
149.  See  Be  Brooklyn,  78  N.  Y.  184;  Olean 
V.  8teyner,  135  N.  Y.  841,  17  L.  R  A.  640. 
The  tendency  in  this  state  to  end  litigation  and 
quiet  titles  is  so  strong  tbat.  by  express  pro- 
viKion,  "every  Statute  of  Limitations,  unless 
otherwise  expressly  provided,  shall  apply  to 
the  stale."    Code,  chap.  85,  §  20. 

Defendants'  next  ground  of  defense  is  that 
Eggleston,  the  plaintiff's  vendee,  acknowl- 
edged, in  a  written  paper  sent  to  the  council 
of  tbe  city,  that  he  was  a  trespasser  on  the 
street,  and  that  he  had  so  notified  plaintiff, 
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Teass,  when  he  sold  to  him.  This  paper  Is  a» 
follows:  "To  tbe  common  cotmcil  of  tbe 
town  of  St.  Albans :  I  own  lots  Kos.  21,  22. 
and  28,  on  A  street,  in  the  part  of  the  town  of 
St.  Albans  known  as  'Smith's  Block,'  as  laid 
down  on  the  plat  of  P.  B.  Reynolds,  whidi 
said  street  is  40  feet  wide;  and  I  now  have  be- 
fore me  a  copy  of  said  plat,  showing  said  lots 
and  said  street  and  said  block.  I  have  given  a. 
title  bond  to  Thomas  A.  Teass  for  said  lots,  and 
it  was  the  agreement  between  him  and  me  that 
my  fence  on  A  street  stands  out  (6)  feet  on  tbe 
Bidd  A  street,  and  tbat  the  same  Is  to  be  moved 
back  when  you  get  read^  and  desire  to  Lave 
said  removal  made;  and,  in  order  to  save  you 
the  trouble  of  a  contemplated  suit,  I  now 
herebv  propose  and  declare  tbat  I  will  move 
said  fence  back  six  feet. whenever  you  mav 
demand  the  same  to  be  dope,  and  I  acknowl- 
edge that  my  fence  aforesaid  encroaches  six 
feet  on  said  street,  and  to  that  extent  I  am  a 
tenant  at  sufferance  of  yours.  W.  S.  Eggles- 
ton."  Teass  lx)Uffht  of  Eggleston  on  Novem- 
ber 24,  1891.  This  paper  is  not  dated,  but 
shows  on  its  face  that  it  was  siened  after  the- 
purcbase  by  Teass.  Yet  when  Eggleston  sold 
to  plaintiff,  and  was  showing  him  the  line  on 
A  street,  he  said,  that  if  they  (the  council)  de- 
manded it  (the  front  fence)  to  be  moved,  tbe 
fence  would  probably  have  to  be  moved. 
The  plaintiff  did  move  back  his  fence  some- 
thing more  than  the  six  feet  mentioned  in 
the  writing  signed  by  Eggleston,  and  the 
present  demand  Is  that  the  front  line  of  plain- 
tiff's lots  shall  be  moved  back  about  nine  feet 
further,  requiring  a  second  removal  of  his 
fence,  and  also  tlie  removal  of  his  dwelling- 
house  some  four  feet  back.  I  am  unable  tcy 
see  how  tbe  council  of  the  city  can  claim  under 
and  against  this  paper  at  one  and  the  same 
time.  If  the  council  accepted  it  as  an  adjust- 
ment of  the  controversy,  then  it  has  been  ful- 
filled on  plaintiff's  part.  If  thev  refuse  to  ac- 
cept it,  lam  unable  to  see  on  what  ground  tbe 
council  can  use  it  against  him.  They  produce 
it  in  evidence,  ana  rely  upon  it.  Are  they 
not,  in  tha»  event,  bound  by  it  T  While  oo 
this  branch  of  the  subject  it  is  proper,  also, 
to  note  that  it  appears  m  evidence  that,  in  tbe 
winter  of  1885-66,  Egggleston  was  about  to 
build  a  new  fence  in  front  of  his  property  on  A 
street,  and  there  being  some  dispute  as  to  tbe 
true  location  of  the  street,  he  asked  the  city 
council  to  locate  it  for  him,  and  thereupon  tbe 
city  council,  bv  its  mayor,  sergeant,  and  sur- 
veyor, located  A  street  in  front  of  his  property 
some  15  feet  further  west  than  is  now  claimed, 
and  Eggleston  built  his  fence  at  the  place  thus 
shown,  and  others  occupied  and  improved 
their  lots  up  to  tbe  same  line.  See  Brooks  v. 
Riding,  (opinion  by  Jttdoe  Buskirk,)  46  Ind. 
15,  and  other  cases  cited  in  Dill.  Mun.  Corp. 
4th  ed.  (^  676.  Disputed  boundaries  between 
adjoining  lands  rosy  be  settled  by  express  oral 
agreement,  executed  immediately  and  ac- 
companied by  possession  acoordmg  thereto. 
O^oyun  V.  Schwartz,  82  W.  Va.  487.  **Court* 
will  not  disturb  a  parol  agreement  or  long  ac- 
quiescence in  a  boundarv  line,  but  will  encooT' 
age  such  settlements  of  disputed,  conflictiogr 
or  doubtful  boundaries,  as  a  means  of  sup- 
pressing spiteful  and  vexatious  litigation.* 
McArthur  v.  Henry,  85  Tex.  801. 
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In  qnestloDS  of  boundary,  lon^r  and  notori- 
ous possession  authorizes  the  inference  of  any 
fact  which  can  rationaliy  bo  inferred  to  make 
such  possession  consistent  with  right.  Nor- 
eomY.  Leary,  25  N.  C.  49;  Owen  t.  BarthoUh 
mew,  9  Pick.  620.  The  known,  unquestion- 
able monuments  of  boundary  must  govern, 
although  neither  courses  nor  distances  nor 
computed  contents  correspond.  Pemam  v. 
Wead,  6  Mass.  181,  8  Am.  Dec.  48;  OlemenU 
▼.  KyU9,  18  Gratt.  468-480.  Where  the 
boundaries  of  land  described  in  a  survey  can- 
not be  established  by  reference  to  known 
monuments,  and  the  courses  and  distances 
cannot  be  reconciled,  there  is  no  universal 
rule  which  requires  that  one  of  these  should 
yield  to  the  other;  but  either  may  be  preferred, 
as  shall  best  comport  with  the  manifest  inten- 
tion of  the  parties,  and  with  the  circumstances 
of  the  case.  Rupier  v.  Dill,  81  W.  Va.  42d- 
486.  In  locating  lands  the  following  are  some 
of  the  rules  resorted  to,  and  fi^ene rally  in  the 
order  stated:  (1)  Natural  boundRiles;  (2) 
artificial  marks;  (8)  adjacent  boundaries;  (4) 
course  and  distance, ~<x>ur8e  controlling  dis- 
tance, or  distance,  course,  according  to  cir- 
cumstances. Neither  rule,  however,  occupies 
an  inflexible  position,  for  when  it  is  plain  that 
there  is  a  mistake  an  inferior  means  of  location 
may  control  a  higher.  Bultoood  v.  Griiham,  1 
Hich.  L.  491. 

After  Eggleston  had  built  his  fence  on  the 
line  of  the  street,  as  located  and  pointed  out 
as  the  proper  place  by  the  city  authorities, 
and  aeain  as  the  adjustment'  agreed  to  by 
plaintiff  after  he  became  owner,  another  mov- 
ing ba^k  of  the  fence  some  six  feet  or  more, 
after  this,  when  the  dtv  council  send  their 
sergeant,  with  a  multitude  of  people,  to  move 
or  tear  down,  over  his  head,  his  house, — 
which,  in  law,  is  still  his  castlc-^plaintiff  may 
well  ask,  with  great  force,  bv  what  authority 
they  undertake  to  do  this.  I'he  reply  is  that 
tlie  house  is  about  four  feet  on  the  public 
highway,  and  therefore  constitutes  a  common 
and  public  nuisance.andthat  they  were  justified 
by  the  law  in  abating  and  removing  it,  as 
they  attempted  to  do,  as  set  out  in  their  an- 
swer :  (1)  Because  their  charter  and  the  stat- 
ute not  only  authorized,  but  required  it;  and 
we  are  referred  to  section  28,  chap.  47,  Code. 
(2)  Because  the  easement — right  of  way— on 
the  street  is  incorporeal,  and  therefore  cannot 
be  recovered  in  an  action  of  ejectment. 

Section  28,  chap.  47,  Code,  provides,  among 
many  other  things,  as  follows :  ''The  council 
of  such  city,  town,  or  village,  shall  have 
power  therem  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave,  and  keep  in  good  repair 
roads,  streets,  alleys,  sidewalks,  crosswalks, 
drains,  and  gutters,  for  the  use  of  the  public, 
or  any  of  the  citizens  thereof,  and  to  improve 
and  hght  the  same,  and  have  the  same  kept 
free  from  obstructions  on  or  over  them;  .  .  . 
to  abate,  or  cause  to  be  abated,  anything 
which,  in  the  opinion  of  the  majority  of  the 
whole  council,  shall  be  a  nuisance. "  '  *But  the 
power  to  abate  nuisances,  like  all  other  mu- 
nicipal powers,  must  be  exercised  reason- 
ably. ...  It  is  not  unlimited  power, 
and  such  means,  only,  are  intended  as  are  rea- 
sonablv  necessary  for  the  public  good."  1 
Dill.  dun.  Corp.  g  99.  Although  this  power 
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to  abate  nuisances  mav  be  under  a  delegation 
of  the  police  power  o!  the  state,  yet  "the  au- 
thority to  declare  what  is  a  nuisance  is  some- 
what broader;  but  neither  this,  nor  the  general 
authority  mentioned  in  the  last  preceding  sen- 
tence, will  justify  the  declaring  of  acts,  avoca- 
tions, or  structures  not  injurious  to  health  or 
property  to  be  nuisances.  Much  must  neces- 
sarily l>e  left  to  the  discretion  of  the  municipal 
authorities,  and  their  acts  will  not  be  ludicialiy 
interfered  with,  unless  they  are  manifestly  un- 
reasonable and  oppressive,  or  unwarrantably  in- 
vade private  rights,  or  clearly  transcend  the 
powers  granted  to  them,  in  which  case  the  con- 
templated action  may  be  prevented,  or  the  in- 
juries caused  redressed,  by  appropriate  suit  or 
proceedings.  As  there  is  in  such  cases  a  judi- 
cial remedy  in  favor  of  the  citizen,  so,  oa 
principle,  the  right  of  the  corporate  authoritiea 
to  resort,  at  their  election,  to  the  courts,  in 
proper  cases'  to  aid  them,  when  the  citizen  ia 
in  the  wrong,  should,  in  the  authoi''s  judg- 
ment, be  also  recognized."  Id.  §  879.  The 
mode  of  proceeding  by  indictment,  in  which 
conviction  may  be  followed  by  order  of  abate- 
ment, is  weil  settled.  But  the  remedy  in 
equity,  by  injunctioo,  is  now  more  usual  than 
any  other,  and  by  reason  of  its  great  flexibility, 
unlimited  variety  of  power,  and  power  or 
adaptation  to  the  exigencies  of  the  particular 
case,  is  much  more  convenient  and  effective. 
Nor  can  I  see  any  good  reason  why  it  may  not 
be  resorted  to  by  a  municipal  corporation, 
where  jiidicial  proceedings  are  proper  or  neces- 
sary, in  this  state  a  plaintiff  in  equity  may 
take  issue  upon  a  plea,  and  have  such  issue- 
tried  by  a  jury.  Code,  chap.  120,  t^  81.  So,, 
also,  the  circuit  court  wherein  is  pending  » 
chancery  cause  in  which  there  is  such  a  con- 
flict in  the  evidence  as,  in  the  opinion  of  such, 
to  render  it  proper,  may  direct  an  issue  thereon 
to  be  had  in  anj  such  court,  or  in  anv  other 
circuit  court.  Code,  chap.  181,  §  4.  See  Bu 
pan  V.  Hobart,  8  Myl.  &  K.  169,  Coop.  i. 
Brough.  838;  Flint  v.  RuneU  (1879),  5  DilL 
151;  8  Pom.  Eq.  Jur.  §  1849  et  9eq.,  and  cases; 
16  Am.  &  Eng.  Encyclop.  Law,  959;  2  Story, 
Eq.  Jut.  18th  ed.  |§  920-924  et  sea,  notear 
2  Beach,  Mod.  Eq.  Jur.  §^  787-742;  Bispham, 
Eq.  §  443.  See  OuUing  v.  Carter,  4  Hen.  & 
M.  424.  A  municipal  corporation  cannot,  by 
its  mere  declaration  that  a  structure  is  a  nuK 
sance,  subject  it  to  removal.  Yates  v.  Mii- 
waukee,  77  U.  S.  10  Wall.  497,  19  L.  ed.  984. 
Defendants  contend  that  an  action  of  eject- 
ment cannot  be  maintained  for  a  right  of  way, 
because  it  Is  an  iu corporeal  right,  citing  a 
number  of  authorities  to  that  effect.  Our 
present  action  of  ejectment  is  regulated  by 
statute.  See  Code,  ed.  1891,  p.  699,  chap.  90. 
"Section  I.  The  action  of  ejectment  is  re- 
tained, and  may  be  brought  as  heretofore,  sub- 
ject to  the  provisions  thereinafter  contained. 
Sec.  2.  It  may  be  brought  in  the  same  cases  ia 
which  a  writ  of  right  might  have  been  brought,, 
prior  to  the  first  day  of  July  in  the  year  eight- 
een hundred  and  fifty,  in  the  state  of  Virginia, 
and  by  any  persons  claiming  real  estate  in  fee, 
for  life,  or  for  years,  either  as  heir,  devisee, 
purchaser,  or  otherwise."  By  section  4,  it 
may  be  brought  by  a  person  who  has  a  sub- 
sistlng  interest  in  the  premises  claimed,  or  the 
right  to  recover  the  possession  thereof,  or  some 
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Interest  thereof.  By  section  23,  the  verdict  of 
the  Jury  shall  he  for  the  plaintiffs,  or  such  of 
tbeiii  as  appear  to  have  right  to  the  possession 
of  the  premises,  specifying  the  estate  found 
for  the  plaintiff;  and  by  section  29  the  judg- 
ment for  the  plaintiff  shall  be  that  he  recover 
the  possession  of  the  premises  according  to  the 
verdict  of  the  jury,— thus  seeming  to  indicate 
that  possession  of  the  premises  may  be  recov- 
•ered,  and  judgment  therefor  given,  according 
to  the  plaintiff^s  right.  And  why  may  not  the 
Rherifif  deliver  possession  of  the  street  to  the 
city,  to  be  held  and  used  by  it  as  a  highway 
for  the  public,  according  to  the  right?  The 
highway  is  tangible,  although  the  right  or  in- 
terest is  incorporeal.  The  roadway  itself  is 
the  object  of  the  incorporeal  right  of  way. 
Judge  Dillon,  in  his  work  on  Municipal  Cor- 
porations (vol.  3,  2d  ed.  §  662),  states  the  mod- 
ern doctrine  on  the  subject  as  follows:  ''A 
municipal  corporation,  entitled  to  the  posses- 
sion and  control  of  streets  and  public  places, 
may,  in  its  corporate  name,  recover  the  same 
in  ejectment,  when  ii  possesses  the  fee,  al- 
though in  trust  for  public  uses.  There  are  no 
technical  obstacles  in  the  way  of  maintaining 
such  an  action  against  the  adjoining  proprie- 
tor, or  whoever  may  wrongfully  intrude  upon, 
occup;^,  or  detain  the  property;  and  where  the 
adjoining  proprietor  retains  the  fee  the  courts 
have  overcome  the  technical  difficulty  by  re- 
garding the  right  to  the  possession,  use,  and 
<x)ntrol  of  the  property  by  the  municipality  as 
« legal,  and  not  a  mere  equitable,  right."  Bee 
Herbert  v.  Benwn,  2  La.  Ann.  770;  Uline  v. 
J^ew  York  Cent,  db  H.  R.  R.  Co.  101  N.  Y.  98. 
Bee  Elliott.  Hoads  &  Streets,  586,  587,— that 
•ejectment  lies  and  is  clearly  right,  upon  prin- 
ciple, and  is  now  settled  by  the  great  weight 
of  authority,  citing  Sedgw.  &  W.  Trial  of 
Title  to  Land, i;§  132-185;  Carpenters.  Oswego 
&S.  R.  O?.  24  N.  Y.  655;  West  Otwington  v. 
Freking,  8  Bush.  121;  Read  v.  Leeds,  19  Conn. 
188.  The  authorities  on  the  other  side  are 
tnore  numerous.  Adams,  on  Ejectment,  opens 
with  this  statement:  *'The  action  of  ejectment 
is  a  fictitious  mode  of  legal  proceeding,  by 
wbich  titles  to  corporeal  hereditaments  and  ti- 
tles may  be  tried,  and  possession  obtained, 
without  the  process  of  a  real  action.  Titles 
are  incorporeal,  but  the  remedy  was  given  by 
atatute."  See  Tyler,  Ejectment,  87.  Racine 
V.  Grotsenberg,  61  Wis.  481,  50  Am.  Rep.  149. 
It  is  held:  "A  city  cannot  maintain  ejectment 
for  a  street,  the  fee  of  which  it  does  not  own." 
Bee  opinion  of  Lyon, «/.,  who  states  what  may 
be  called  the  prevailing  doctrine  on  the  sub- 
ject, and  in  commenting  on  the  Wisconsin 
-statute,  which  is  very  much  like  the  statute  of 
this  state,  says  that  it  does  not  comprehend  in- 
•corporeal  interests,  which  lie  in  grant,and  not  in 
livery;  that  * 'there  can  be  no  se&in  of  an  incor- 
poreal hereditament,  and  it  cannot  be  the  sub- 
ject of  en  try  or  possession. "  In  Grand  Rapids 
V.  WhitW'sey,  88  Mich.  109,  the  court  holds  that 
the  city  has  not  such  a  valid,  subsisting  inter- 
est in  the  lands  embraced  in  its  streets  as  will 
authorize  it  to  maintain  ejectment  under  the 
Michigan  statute.  See  also  Georgetown  Street 
Comrs.  V.  Taylor ,  1  Brev.  129,  and  Conner  v. 
New  Albany  Trustees,  1  Blackf.  88,  12  Am. 
t>ec.  207.  But  it  is  not  necessary,  nor  is  it  in- 
tended, to  decide  the  question  whether  an  ac- 
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tion  of  ejectment  would  lie  or  not.  Thei«  Ii 
little  doubt  that  equity  furnishes  a  plain,  ade- 
quate, and  complete  remedy. 

Plaintiff  also  claims  that  defendant  city  haa 
no  control  over  A  street;  that  it  was  never 
dedicated  by  the  owner  to  the  public,  to  be 
used  as  a  street,  and  was  never  accepted  by  the 
local  authorities  of  St.  Albans.  The  history 
of  the  ownership  of  A  street  Is  as  follows: 
The  land  seems  to  have  been  owned  by  Phillip 
R.  Thompson.  John  Thompson,  executor, 
and  Sarah  Thompson,  executrix,  of  Phillip  K. 
Thompson,  by  deed  dated  August  26,  1842, 
conveyed  to  Phillip  R.  Thompson  certain  real 
estate,  and,  as  a  part  thereof,  9  lots,  near  Coal 
river  bridge,  situated  on  the  turnpike  and  lane 
leading  to  Kanawha  river,  which  lots  are 
known  and  designated  on  the  plat  made  by 
Thomas  Matthews,  Esq.,  in  the  division  of  the 
estate  of  Phillip  K.  Thompson,  Sr.,  as  *'Lota 
Noa.  8,  4.  5,  6,  7,  8,  9,  10,  and  22."  Phillip 
R.  Thompson  and  wife,  by  deed  dated  16th 
October,  1847,  conveyed  to  George  Ro^rs  cer- 
tain lands,  and,  among  them,  said  lots  i^os.  6, 
7,  8,  9,  10,  and  22.  George  Rogers,  bv  deed 
dated  June  11,  1866,  conveyed  to  Allen  M. 
Smith  a  certain  boundary  of  land  supposed  to 
contain  4^  or  5  acres,  lying  in  the  county  of 
E^auawha,  on  the  north  side  of  the  turnpike 
(James  river  and  Kanawha),  and  adjoining 
Coal  river  bridge,  and  bounded  by  said  turn- 
pike, by  the  lane  leading  to  Kanawha  river, 
by  Watson  Yickar's  lot,  and  by  Ckxal  river  to 
said  beginning  at  said  bridge,  referring  to 
said  Thompson  deed  to  him  as  of  record.  A 
copy  of  the  Thompson  map  of  lots  and  streets 
is  in  the  record,  which  shows  a  street  on  each 
side  of  the  Smith  block.  Rogers,  in  his  deed 
to  Smith,  ignored  the  proposed  street  called 
*'Smith  Street,"  and  also  the  street  now  called 
'*A  Street."  The  eastern  line  of  this  street  oo 
the  Thompson' map  is  11  feet  west  of  the  east- 
em  line  of  A  street  on  the  Reynolds  map.  K 
B.  Knight,  as  special  commissioner,  by  deed 
dated  May  24, 1880,  conveyed  to  Mrs.  Louise 
Brooks  wnat  is  lot  22  on  the  Thompson  map. 
calling  for  it  to  adjoin  A  street,  and  run  with 
it  60  feet.  If  that  line  of  the  Brooks  lot  were 
prolonged  above  Smith  towards  the  bridge,  it 
would  leave  a  space  or  strip  11  feet  wide  be- 
tween it  and  the  front  of  plaintiffs  house,  and 
would  tend  to  show  the  east  line  of  A  street  as 
laid  down  on  the  Thompson  map.  See  GQ>son 
V.  Bxn\  21  N.  H.  441,  53  Am.  Dec  216. 
Therefore,  this  evidence  would  tend  to  show 
tiiat  this  strip,  11  feet  wide,  belonged  to  the 
estate  of  Allen  M.  Smith.  The  circuit  court, 
having  decreed  the  land  of  Allen  M.  Smith  to 
be  sold  to  discharge  the  debts  against  the  es- 
tate, in  order  to  make  it  fetch  the  best  price, 
caused  Engineer  Reynolds  to  lay  off  the  Smith 
block  into  lots,  streets,  and  alleys,  as  an  addi- 
tion to  the  town  of  St.  Albans,  and  made  a 
map  thereof,  heretofore  referred  to  as  the 
"Reynolds  Map,"  and  sold  the  lots  with  refer- 
ence to  such  map,  and  as  designated  and  num- 
bered therein.  Such  acts  furnish  prima  facie 
evidence  of  the  intent  on  the  part  of  those 
having  ttie  right  to  sell  to  dedicate  such  streets 
and  alleys  to  the  public,  and  the  proper  local 
authorities  of  the  city  of  St.  Albans  afterwards, 
viz.,  in  1885,  by  entr}'  of  a  formal  order  ac- 
cepted such  dedication,  and  have  since  noted 
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ihereoa.  Such  dedication  puts  the  east  lioe  of 
A  street  144  feet  west  of  tne  15-foot  alley,  as 
already  located  by  the  Alford  storehouse,  and 
•explained,  and  the  house  of  plaintiff  is  not 
over  on  any  part  of  A  street.  But  this  ac- 
<*eptaDce  bv  the  city  was  four  or  tve  years  af- 
ter plaintiff's  bouse  was  built.  To  that  line, 
144  feet  from  the  alley,  he  is  also  protected  by 
the  Statute  of  Limitations;  he  and  those  under 
whom  he  claims,  having  had  continuous  actual 
possession  for  more  than  10  years,  claiminjr  it 
as  their  own,  under  at  least  a  claim  of  title. 
Without  regard  to  the  lapse  of  ten  years, 
plaintiff's  actual  possession  of  his  house  is  evi- 
dence, also,  of  his  right  of  possession,  because 
it  is  prima  facie  evidence  of  his  ownership  in 


fee.  Therefore,  when  defendants  undertook 
to  move  it  back,  he  had.  prima  facie,  a  perfect 
title;  and  tbe  council  of  St.  Albans  had  no 
right,  by  its  mere  declaration  that  the  house 
WAS  a  nuisai^ce,  to  subject  it  to  removal,  but 
should  first  have  had  the  fact  determined  by 
some  proper  judicial  proceeding. 

Therefore,  the  decree  of  the  O^reuit  Court  of 
Kanawha  County  of  April  SO,  189f.  is  reversed, 
and  the  injunction  awarded  plaintiff  made 
perpetual  up  to  the  east  line  of  A  street,  as 
herein  ascertained  and  determined,  viz.,  144 
feet  west  from  the  east  wall  of  tbe  Alford  store- 
house, on  lot  No.  6,  as  laid  down  on  tbe  Rey- 
nolds map. 
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Frank  F.  COLE,  Appt., 
Eleanor  L.  COLE. 
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1.  Power  of  a  eoart  to  alter  an  allow- 
anee  of  alimony  **from  ttme  to  time  under 
Rev.  Stat.  1801,  chap.  40.  f  18,  maj  be  exercised 
after  the  term  at  which  the  decree  for  alimony 

'  was  rendered. 

£•  The  adultery  of  a  wUIb  alter  a  di- 
▼oroe  and  allowance  of -alimony  pay- 
able in  installments  will  not  of  itself  re- 
•Quire  a  reduction  by  the  court  of  the  amount  of 
«uch  aliowanoe  where  it  Is  not  shown  that  the 
payments  are  to  be  made  out  of  the  earnings  of 
the  husband  or  that  the  property  did  not  come 
from  her  origrinally  or  was  not  the  result  of  their 
Joint  accumulations,  especially  where  the  hus- 
band had  failed  to  pay  prior  installments  and  it 
is  not  shown  that  her  wrong  doing  may  not  have 
1>een  the  result  of  his  failure  to  furnish  such  sup- 
|K)rt. 

(Mayl2.180B.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Court,  First  District,  affirm- 
ing a  judgment  of  the  Superior  Court  for  Cook 
County  in  favor  of  defendant  in  a  proceeding 
to  obtain  relief  from  a  decree  ordering  the 
.payment  of  alimony.    Afflrmed. 

Statement  by  Skopot «/.: 

October  27,  1887,  plaintiff  in  error  filed  his 
•petition  in  the  superior  court  of  Cook  county, 
in  which  it  was  alleged  that  Eleanor  L.  Cole 
filed  her  bill  for  divorce  in  the  said  court 
4m;ainst  him,  and  that  on  the  20th  day  of  May, 


1885,  a  decree  of  divorce  was  entered,  dissolv- 
ing the  marriage,  and  decreeing  that  the  peti- 
tioner pay  said  complainant,  as  and  for  ali- 
mony, the  sum  of  $50  per  month,  commencing 
June  1»  1885,  and  continuing  until  the  further 
order  of  the  court;  that  in  pursuance  of  said 
decree  he  paid  |2i)0,  parcel  of  said  alimony; 
that  at  the  time  he  paid  said  sum  he  was  in- 
formed and  believed  that  said  Eleanor  had  been 
guilty  of  acts  of  adultery,  but  did  not  have  the 
evidence  thereof.  The  petition  then  charges 
that  ever  since  the  entry  of  said  decree,  and 
before,  the  said  Eleanor  has  been  constantly 
guilty  of  acts  of  adultery,  and  has  led  an  im- 
moral, unchaste,  and  adulterous  life;  and 
charges  such  acts  with  a  person  named,  and 
others  in  Chicago,  Toronto,  and  elsewhere;  and 
makes  general  charges  of  prostitution;  and  al- 
leges that  at  the  time  of  the  divorce  he  was 
unable  to  procure  evidence  of  her  infidelity, 
but  has  since  obtained  it.  Tbe  prayer  is  that 
the  decree  for  alimony  be  vacated  and  set  aside, 
and  the  petitioner  relieved  from  further  pay- 
ment, etc.  A  demurrer  was  interposed  and 
sustained,  and  the  petition  dismissed.  On  ap- 
peal to  the  appellate  court  of  first  district,  the 
Older  of  the  superior  court  was  affirmed.  85 
111.  App.  544. 

Mr,  D,  T.  Dnneombe  for  appellant 
Jfr.  Henry  M.  Pieree  for  appellee. 

Skope»  i/*.,  delivered  the  opinion  of  the 
court: 

It  is  contended  that  the  decree  for  alimony 
is  res  adjudicata;  that  the  court,  after  the  term 
at  which  the  decree  was  rendered,  was  without 
power  to  alter  or  change  the  allowance,  or  va- 
cate the  decree.    The  statute  provides  that 


Scnm,— Effect  at  vfife's  sybBeguefU  adultery  upon  an 
aUouHinee  of  aiUmony, 

The  cases  upon  this  subject  are  not  numerous, 
iand  all  tend  to  support  the  doctrine  as  stated  in  the 
principal  case. 

In  addition  to  the  cases  cited  in  the  opinion  of 
rShope,  J*.,  attention  may  he  called  to— 

Sloan  v.  Ck>x,  4  Hay  w.  75,  where  the  wife  was  di- 
vorced from  the  bed  and  t)oard  of  the  husband,  and 
alimony  decreed  her,  the  court  held  that  her  snb- 
•aequent  adultery  was  no  defense  under  section  9  of 
^tbe  Divorce  Act  to  proceedings  X>j  way  of  scire  > 
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faeUu  against  the  executors  of  her  late  husband  for 
arrears  of  alimony,  as  the  Act  was  specific  in  its 
terms  as  to  when  such  alimony  should  cease. 

And  Alexander  v.  Alexander  (D.  C.)  20  Wash.  L. 
Bep.  448,  where  the  application  to  Increase  alimony 
was  resisted  by  the  late  husband  on  the  ground  of 
the  immoral  life  led  by  the  applicant  since  the  de- 
cree in  divorce,  the  cuurt  held,  that  the  husband 
could  not  be  relieved  from  payment  under  such 
decree  for  anything  less  than  the  proved  unchastity 
of  the  wife,  even  if  relief  could  be  granted  at  all 
on  the  ground  of  subsequent  misconduct.    B.  W. 


Sec  also  20  L.  R.  A.  222. 
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wbcD  a  divorce  shall  be  decreed  the  court  sb all 
make  such  order  toucbiog  the  alimony  and 
malDtenance  of  the  wife*  tbe  care,  custody, 
and  support  of  the  children,  as,  from  tbe  cir- 
cumstances of  the  partiesand  tbe  nature  of  the 
case,  "shall  be  fit,  reasonable,  and  just;  .  .  . 
and  tbe  court  may,  on  application,  from  time 
to  time,  make  such  altPratioDS  in  tbe  allowance 
of  alimony  and  maintenance,  and  tbe  care  and 
custody  of  tbe  children,  as  shall  appear  rea- 
sonable and  proper."  Rev.  Stat.  chap.  40, 
§  18.  The  power  over  tbe  subject-matter  of 
alimonv  is  not  exhausted  by  tbe  entry  of  the 
original  order,  but  is,  under  the  statute,  con- 
tinuing, for  tbe  purpose,  at  any  time,  of 
making  such  alterations  thereof  as  shall  appear 
to  the  chancellor,  in  the  exercise  of  a  judicial 
discretion,  reasonable  and  proper,  boote  v. 
Foote,  22  III  425;  Stillman  v.  Stillman,  99  III. 
196.  89  Am.  Rep.  21;  LennaJtan  v.  O'Ketfe,  107 
III.  620.  The  application  for  an  alteration  or 
modification  of  tbe  decree  is  always  addressed 
to  the  judicial  discretion  of  the  chancellor,  and 
ordinarily,  in  tbe  absence  of  fraud  in  procuring 
the  decree,  tbe  inquiry  is  in  all  such  cases 
whether  sufficient  cause  has  intervened  since 
tbe  decree  to  authorize  or  require  the  court, 
applyin<r  equitable  rules  and  principles,  to 
change  the  allowance.  The  cases  cited,  and 
others  in  this  court,  construe  the  statute  as  au- 
thorizing tbe  interposition  of  tbe  court  where 
the  circumstances  of  tbe  parties  have  changed 
since  tbe  former  order,  and  as  giving  the  court 
power,  for  causes  accruing  subsequently,  to 
alter  and  modify  the  allowance  to  meet  the 
changed  condition  of  tbe  party.  It  is  not  in- 
tended to  continue  the  right  to  alter  or  modify 
tbe  allowance,  upon  tbe  state  of  case  existing 
when  the  decree  was  entered,  or  to  review  the 
action  of  the  chancellor  therein.  The  parties 
had  their  day  lo  court,  with  tbe  right  of  appeal 
if  tbe  decree  was  deemed  erroneous;  and  it 
cannot  be  supposed  that  it  was  intended  that 
the  court  should  sit  in  review  of  its  own  de- 
creet), or  that  tbe  same  or  some  succeeding 
chancellor  presiding  in  the  same  court  should, 
after  tbe  lapse  of  indefinite  time,  have  power 
to  reverse,  alter,  or  modify- a  decree  for  ali- 
mony, upon  the  facts  existmg  at  the  time  of 
its  entry.  This  we  understand  to  be  tbe  uni- 
form holding  in  this  state  and  elsewhere. 
Bishop  (2  Mar.  &  Div.  §  429)  says:  '*Tbe  ap- 
plication for  change  is  founded  upon  new  facta 
which  have  occurred  since  the  decree  was  orig- 
inally made;  and,  in  the  absence  of  new  facts, 
the  original  decree  is  deemed  to  be  r«8  adjwdir 
cata  between  the  parties,  which,  like  anv  other 
judgment,  is  not  to  be  disturbed  on  a  further 
hearing." 

Tbe  question  presented  in  this  case,  there- 
fore, is  whether  tbe  adultery  of  tbe  wife,  sub- 
sequently to  divorce  and  allowance  of  alimony, 
as  set  forth  in  the  petition,  will  authorize  the 
interpa'iition  of  the  court  to  alter,  modify,  or 
set  aside  the  decree  for  alimony.  The  allow- 
ance was  to  the  wife  alone.  It'appears  by  tbe 
original  decree,  which  is  in  the  record,  that  the 
divorce  was  granted  at  tbe  suit  of  tbe  wife  for 
tbe  willful  misconduct  of  tbe  husband.  There 
is,  however,  nothing  in  tbe  petition  or  record 
showing,  or  tending  to  show,  the  means  or 
financial  ability  of  the  parties,  or  that  any 
change  therein  has  taken  place.  Whether  tbe 
19  L.  R.  A. 


allowance  was  made  to  the  wife  for  ber  rea- 
sonable support,  which  the  husband  was  re- 
quired by  law  to  furnish  her  out  of  hist  estate, 
or,  in  whole  or  in  part,  by  way  of  restituiioD 
of  property  brought  by  ber  to  the  huabaud.  or 
as  her  reasonable  and  equitable  share  of  an  es- 
tate accumulated  by  their  joint  labor  aod 
economies,  nowhere  appears.  At  the  common 
law  tbe  personal  property  and  money  of  the 
wife  became  tbe  property  of  tbe  husband  ab- 
solutely, upon  Dis  reducmg  it  to  possession, 
and,  independently  of  the  conditions  creating 
tenancy  by  tbe  curtesy  initiate,  he  was  upon 
the  marriaf^e  entitled  to  the  possession  of  her 
lands,  durmg  coverture,  de  jure  ttstms.  In 
England,  prior  to  the  passage  of  the  Divorce 
Act  (20  <&  21  Vict.  chap.  85),  the  courto  were 
authorized  to  grant  divorces  a  menaa  et  thon^ 
only,  except  for  causes  rendering  the  marriage 
void  ab  initio.  Tbe  universal  practice,  upon 
decreeing  a  divorce  from  bed  and  board,  was 
to  allow  the  wife,  out  of  tbe  income  of  the  hus- 
band or  his  estate,  a  reasonable  sum  for  ber 
support,  bearing,  usually,  a  fixed  relation  to 
the  amount  of  such  income.  There  being  no 
dissolution  of  the  marriage  relation,  the  prop- 
erty riffbts  were  unaffected  by  the  decree,  and 
tbe  right  of  tbe  wife  to  demand  and  the  duty 
of  the  husband  to  provide  support  for  bis  wife» 
suitable  to  their  means  and  condition  of  life, 
continued  as  before  tbe  decree.  Tbe  policy  of 
tbe  law,  as  administered  in  tbe  ecclesiastical 
courts,  looked  to  a  reconciliation  of  tbe  parties 
and  preservation  of  tbe  marriage  relation,  and 
hence  the  allowance  was  for  the  reasonable 
support  of  tbe  wife  only.  Tbe  courts  very 
frequently  sought  to  do  Justice  by  increasing 
the  allowance,  in  cases  where  the  property 
came  from  tbe  wife,  yet  tbe  alimony  allowed 
was  upon  the  basis  of  the  wife's  reasonable 
support  during  tbe  separation.  From  this 
practice  of  tbe  ecclesiastical  court  is  derived 
tbe  technical  definition  that  alimony  is  "  that 
support  which  the  husband  on  separation  ia 
bound  to  provide  for  tbe  wife,  and  is  measured 
by  tbe  wants  of  the  wife,  and  the  circumstances 
or  ability  of  the  husband  to  pay."  The  duty 
of  the  husband  to  suoport  and  maintain  tbe 
wife  in  a  manner  befitting  his  condition  and 
circumstances  in  life  still  continues,  but  tbe 
foregoing  definition  may  fall  far  short  of  what 
is  termed  "alimony"  m  our  statute,  and  in- 
deed in  all  those  jurisdictions  where  divorces 
are  granted  a  vinculo  matrimonii.  It  will  re- 
quire no  discussion  or  citation  of  authority  to 
establish  that  the  husband  owes  the  wife,  who 
by  his  fault  has  been  driven  to  seek  a  perma- 
nent separation,  not  only  reasonable  support 
and  maintenance,  but  also  that  she  shall  be  put 
in  no  worse  condition  by  reason  of  the  mar- 
riage the  dissolution  of  which  has  been  caused 
by  his  willful  misconduct.  Equity  and  good 
conscience  require  that  tbe  husband  shall  not 
profit  by  bis  own  wrong,  and  that  restitution 
shall  be  made  to  bis  wife  of  the  property  which 
she  brought  to  tbe  husband,  or  a  suitable  sum 
in  lieu  thereof  be  allowed  out  of  his  estate,  so 
far  as  may  be  done  consistently  wn'th  tbe  pres- 
ervation of  tbe  rights  of  each;  and  also  that  a 
fair  division  shall  be  made,  taking  into  consid- 
eration the  relative  wants,  circumstances,  and 
necessities  of  each,  of  the  property  accumu- 
lated by  their  joint  efforts  and  savinga.    Thu 
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policy  of  tbe  law  should  be,  and  is,  to  do  jus- 
tice, and  to  give  to  the  injured  wife,  not  merely 
^bat  neccssily,  but  wbat  juatice,  demands. 
This  has  been'  so  repeatedly  recognized  in  tbe 
courts  of  this  state  that  citation  of  authority 
•elsewhere  would  seem  unnecessary.  Beauts  v. 
i?MW>,  2  111.  242;  Von  Olahn  v.  Von  Olahn, 
4«  IlL  134;  Stetrnrt9on  v.  Stewartson,  15  111. 
146:  Deeni9  v.  Deenis,  79  111.  74;  Wilion  v. 
Wilson,  102  111.  800. 

It  will  be  found  in  practice  that  the  allow- 
ance will  in  many  casos  have  to  be  made  upon 
tbe  basis  of  the  support  and  sustenance  of  the 
wife  only,  and  growing  out  of  tbe  duty  of  the 
husband  to  suitably  support  and  maintain  her, 
4is  where  the  wife  bas  brought  nothing  to  the 
husband,  and  has  contributed  nothing  to  the 
accumiiliition  of  his  estate,  or  where  resort 
must  be  had  to  tbe  future  earnings  of  the  hus- 
band, and  the  like  cases.  In  this  class  of  cases 
the  rule  has  been  adopted  of  treating  the  allow- 
ance as  made  upon  tbe  basis  of  support  only, 
€0  that  if  the  wife  remarries,  and  acquires  otber 
means  of  support,  tbe  alimony  will  be  discon- 
tinued or  reduced.  Stillman  v.  StiUman,  su- 
pra; BessoT  V.  BessDT,  82  111.  442;  Bremner  v. 
Bremner,  3  Swab.  &  T.  259;  WaUing  v.  Wall- 
ing, 16  N.  J.  Eq.  889. 

And  80  if  she  subsequently  acquires  prop- 
-crty,  so  that  her  means  increase,  or  the  facul- 
ties of  the  husband  diminish,  there  may  be  a 
<lecrease  of  alimony.  So,  on  the  other  hand,  if 
the  wife's  wants  and  necessities  increase,  and 
the  ability  of  tbe  husband  to  pay  be  Increased, 
there  may  likewise  be  an  appropriate  exercise 
of  the  power  of  tbe  court  In  tbe  increase  of  the 
allowance.  In  those  jurisdictions  where,  by 
statute,  there  is  to  be  a  division  of  property, — 
that  is,  where  alimony  is  a  portion  of  tbe  hus- 
band's estate,  allotted  to  the  wife, — remarriage 
•or  obtaining  other  means  of  support  will  not 
afford  grounds  for  a  reduction  of  alimony. 
Miller  v.  Clark,  23  Ind.  870;  Albee  v.  Wyman, 
10  Gray,  222.  Under  our  statute  the  court 
may  make  such  allowance  in  the  nature  of  ali- 
mony as  from  the  nature  of  the  case  shall  be 
^t,  reasonable,  and  just,  taking  into  consider- 
ation the  circumstances  of  the  party.  Prefer- 
-ence  is  expressed  in  many  of  tbe  cases  deter- 
mined in  this  court  for  tbe  practice  of  making 
tbe  allowance  payable  in  installments,  but  the 
right  and  power  of  tbe  court  to  award  alimony 
in  gross,  in  appropriate  cases,  is  clearly  recog- 
nized. Under  our  practice,  whatever  be  the 
basis  upon  which  tbe  alimony  is  allowed,  it  is 
ordinarily  of  a  sum  payable  in  installments,  as 
was  done  in  this  case. 

There  is  a  marked  difference  in  respect  of 
tbe  property  rigbta  of  the  wife  under  our  law 
and  at  common  law.  Tbe  wife  is  liable  under 
our  statute,  if  she  have  separate  property,  in 
common  with  the  husband,  for  necessaries 
furnished  the  family.  The  husband  and  wife 
are  placed  upon  an  equal  footing  in  respect  to 
tbe  interest  each  may  have  in  the  estate  and 
property  of  tbe  otber,  and  husband  and  wife 
may  contract  with  each  other,  and  she  with 
-strangers,  as  if  she  were  sole.  In  case  of  di- 
vorce, the  courts  look  at  the  standing  of  the 
parties,  the  conduct  of  each,  from  whence  the 
-estate  is  derived,  and,  having  due  regard  to 
the  livincr  of  each,  will  make  such  allowance 
to  the  wife  as  la  reasonable  and  just.  There 
19  L.  R.  A. 


is  neither  reason  nor  authority  for  holding 
thai,  where  the  allowance  has  been  thus  made, 
either  has  tbe  right  to  complain  of  the  subse- 
quent conduct  of  tbe  other.  The  wife  may 
owe,  as  contended,  a  duty  to  society,  of 
which  the  husband  is  a  member,  to  lead  an 
exemplary  life;  but  her  allowance  has  been, 
fixed  upon  tbe  state  of  facts  existing  at  the 
time  of  the  rendition  of  the  decree,  by  tbe 
determination  of  wbat  was  then  just  and 
equitable,  in  view  of  the  propertv  rights  of 
each.  And  the  same  is  undoubtedly  true 
where  the  property  has  been  accumulated  by 
the  joint  efforts  and  economy  of  the  husband 
and  wife,  and  the  allowance  has  been  made  to 
her  upon  the  basis  of  a  reasonable  and  equi- 
table division  of  the  estate.  It  may  be  true 
that  the  husband  in  such  cases  has  been  the 
apparently  efficient  means  of  its  accumulation, 

?'et  if  she  has  performed  her  duties  as  wife 
aithfuUy,  ^ving  him  her  life,  her  care, 
strength,  ana  prudent  management,  it  can  no 
more  be  said  that  the  estate  is  the  result  of  his 
labor  than  it  is  of  her  labor.  Conceding  the 
general  duty  she  owes  society,  what  right 
does  it  give  the  husband  to  property  justly 
hers,  if  she  violates  that  duty  ?  The  husband 
owes  a  like  duty  to  lead  a  moral  and  virtuous 
life.  If  he  fails  to  perform  it,  could  it  be  con- 
tended that  it  would  give  her  a  right  of  addi- 
tional property,  or  that  there  should  be  an 
increase  in  her  allowance  in  consequence  ? 
Manifestly  not.  In  Forrest  y.  Forrest,  8  Bosw. 
661,  it  is  held  that  after  the  divorce  tbe  wife 
owes  no  duty  to  the  husband,  and  subsequent 
adultery  is  no  cause  for  making  a  change  in 
allowance  of  alimony.  In  IJoU  v.  Ilolt,  C  R. 
1  Prob.  &  Div.  610.  it  was  held  that  support 
by  a  paramour  with  whom  the  wife  was 
living  was  an  answer  to  an  application  by  tbe 
wife  for  alimony  while  the  support  continued, 
but  not  after  it  ceased.  In  ih'oss  v.  Cross,  63 
N.  H.  444.  the  court  refused  to  interfere,  upon 
the  ground  of  subsequent  adulterv,  but  put  its 
ruling  upon  tbe  express  ground  that  it  did  not 
appear  but  that  the  alimony  bad  been  allowed 
by  way  of  restitution  of  property  to  the  wife. 
Cases  may  be  found,  and  others  will  arise  in 
practice,  where  it  may  be  highlv  unjust  and 
inequitable  that  the  husband  should  continue  to 
support  the  wife.  It  is  within  the  power  of  the 
court  to  compel  the  payment  of  alimony  out  of 
the  future  earnings  of  the  husband,  whether 
the  labor  be  manual  or  mental,  {Foote  v.  Foote, 
supra,)  and  it  might  be,  under  these  circum- 
stances, unconscionable  to  compel  the  husband 
by  bis  daily  labor  to  support  the  divorced  wife 
in  idleness  and  prostitution.  Not  only  reasons 
of  justice,  but  authority,  would  seem  to  justify 
tbe  court  in  such  a  case,  in  the  exercise  of  its 
general  chancery  powers,  to  modify  or  revoke 
its  former  order.  But  there  is  no  such  case 
made  by  this  petition.  The  courts  will  not  in- 
terfere to  alter  or  modify  allowances  of  ali- 
mony, except  in  cases  where  equity  calls 
clearly  for  the  interposition.  For  aught  that 
appears  in  this  petition,  the  entire  property  of 
the  petitioner  may  have  come  from  the  wife, 
or  been  the  result  of  their  joint  earnings  and 
accumulations,  and  the  court  in  making  the 
allowance  may  have  been  making  simple  res- 
titution, either  for  property^  brought  to  the 
husband  or  for  assistance  in  its  accumulatioiL 
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In  either  yiew,  the  allowance  should  not  be 
taken  away,  though  her  conduct  be  fla^iant. 
Moreover,  the  rule  is  well  settled  that  upon 
application  of  this  kind  it  is  incumbent  upon 
the  husband  to  show  that  the  circumstances 
iustif  jing  the  reduction  were  not  produced  by 
'  his  fault  or  misconduct.  The  allowance  was 
liere  made  commencing  June  1,  1885.  Two 
years  and  four  months  and  over  had  elapsed 
before  this  application  was  made,  yet,  out  of 
the  |1,200  due  under  the  decree,  but  $200  had 
been  paid,  leaving  a  thousand  dollars  and 
over  unpaid  by  the  petitioner,  in  violation  of 
the  decree  of  the  court.  It  is  not  alleged  or 
shown  that  the  wife  had  other  means  of  sup- 
port, nor  does   it  appear  that   she   had  the 


means  or  ability  to  compel  the  petitioner  to 
comply  with  the  decree.  SuflScient  has  not 
been  set  forth  to  show,  if  it  be  true,  that  this 
woman  has  led  a  vicious  life,  which  is  denied, 
that  it  is  Dot  the  result  of  want  and  peQuiy 
which  the  petitioner  might,  but  refused,  to  re- 
lieve. He  does  not  come  into  court  with  clean 
hands,  and  will  not  be  permitted  to  ask  relief 
from  a  decree  of  which  he  is  in  contempt. 
Before  he  should  be  permitted  to  be  heard,  he 
should  be  required  to  comply  with  the  order 
of  the  court  up  to  the  time  of  his  application. 

The  petition  wu  properly  dUmiuod  and  t^ 
judgment  qf  the  Appelate  Court  mil  be  qf- 
firmed. 

Rehearing  denied. 


LOUISIANA  SUPREME  COURT. 


Thomas  0.  BUTLER.  Appt., 

f>. 

Lucy  WASHINGTON. 

i La. ) 

*Where  a  divorce  a  Tinenlo  matrimonii 
Is  sought  by  one  of  the  parties  to  a 

•Headnote  by  Watkinb,  J. 


marriage  that  was  celebrated  la  thin 
statOf  conformably  to  our  laws,  against  tbe 
other  TNurty,  who  Is  an  absentee,  permaneatly  re- 
siding beyond  the  territorial  limits  thereof,  a 
court  of  this  state  has  ample  Jurisdictioa  and 
authority  to  decide  the  issue.  It  involvinir  a  civil 
status;  and  that  Jurisdiction  attracts  to  it  author* 
ity  to  brinflr  such  absentee  into  court  by  means  off 
substituted  service  of  citation,  and  subject  him 
to  the  Judgment  therein  pronounced. 
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Note,— Falidttw  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  the  state  wTiere  the  de- 
fendant did  not  appear, 

L  Casea  in  United  Statee. 

Where  thejuriedietion  toos  affected  by  the  domtcU  of 

the  parties. 

A  divorce  decree  rendered  on  pubUcatlon  may  be 
impeached  for  fraud  when  attempted  to  be  used  in 
another  state  where  it  Is  shown  that  at  the  time  of 
tbe  divorce  prooeedlnji^  neither  party  resided  in 
the  state  grantlnir  the  decree,  and  the  defendant 
.  did  not  appear.  Hood  v.  State,  56  Ind.  288, 28  Am. 
Hep.  21;  Watkins  v.  Watldns,  126  Ind.  163;  Re  Vet- 
terlein.  U  B.  L  378;  Greffory  v.  Gregory,  78  Me.  187, 
67  Am.  Rep.  792;  People  v.  Smith,  IS  Hun,  414:  Van 
Foesen  v.  State,  87  Ohio  St  817. 41  Am.  Rep.  507. 

And  even  if  defendant  appeared.  People  v. 
Dawell,26Mich.247. 

Or.  if  at  the  time  of  the  proceedings  both  parties 
lived  in  another  state  where  It  Is  sought  to  enforce 
the  decree.  Neff  v.  Beauchamp,  74  Towa,  fi2;  Lit- 
owich  v.  Lltowlch,  19  Kan.  461.  27  Am.  Bep.  145; 
Hanover  v.  Turner,  14  Mass.  231,  7  Am.  Dec.  208; 
Hardy  V.  Smith,  136  Mass.  828:  Hoffman  v.  Hoffman, 
46  N.  Y.  80,  7  Am.  Bep.  209;  State  v.  Armington,  26 
Minn.  29;  Lelth  v.  Lelth,  89  N.  H.  20;  Kerr  v.  Kerr, 
41  N.  T.  272;  McGlffert  v.  McGiffert  17  How.  Pr.  18, 
81  Barb.  69;  Gettys  v.  Gettys,  8  Lea,  260, 81  Am.  Rep. 
687. 

Or  if  the  plaintiff  in  the  divorce  suit  did  not  re- 
side in  the  state  granting  It,  but  resided  in  the  state 
where  it  was  sought  to  be  enforced.  Strait  v. 
Strait,  SMcArth.  415;  Weruor  v.  Werner,  80  111.  App. 
150;  State  v.  Fleak,  5i  Iowa,  429;  Smith  v.  Smith,  19 
Neb.  706. 

Or  if  plaintiff  went  to  the  other  state  on  purpose 
to  obtain  a  d  I  vorce.  Bewail  v.  Se  wall,  122  Mass.  156. 
23  Am.  Bep.  299;  Shannon  v.  Shannon,  4  Alleo.  134; 
Smith  v.  Smith,  18  Gray.  209;  Wright  v.  Wright,  24 
Mich.  180:  Doughty  v.  Doughty,  28  N.  J.  Bq.  681, 27 
N.  J.  Eq.  315;  Jackson  v.  Jackson,  1  Johns.  424. 

Or  if  the  plaintiff  was  not  a  bona  fide  resident, 
for  a  sufiloient  length  of  time,  of  the  state  granting 
.ne  divorce.  Lyon  v.  Lyon,  2  Gray,  867;  Adams  y. 
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Adams,  18  L.  B.  A.  276,  164  Maas.  8B0;  MeUen  ▼• 
MeUen,  10  Abb.  N.  C.  3SB. 

If  the  defendant  in  the  divorce  suit  was  not  dom- 
iciled in  the  state  granting  the  divorce  and  was 
served  by  publication  only  and  made  no  appear- 
ance in  the  suit,  the  decree  will  generally  be  held 
invalid  in  other  states.  There  is  some  conflict  in 
the  decisions  on  this  question  and  some  of  the  cases 
that  hold  this  doctrine  supplement  their  decisions 
by  other  causes  for  invalidating  tbe  decree  whicb 
will  be  noticed  below  as  the  case  is  cited.  Flower 
V.  Flower,  42  N.  J.  Eq.  162;  St.  Sure  v.  Lindsfett 
(Wis.)  19  L.  B.  A.  616:  Bradshaw  v.  Heath.  18  Wend. 
407;  Davis  v.  Davis,  61  N.  Y.  S.  B.  609:  WilUams  v. 
Williams.  14  L.  B.  A.  220,  180  N.  Y.  193;  0*Dea  v. 
O'Dea,  101  N.  Y.  23,  3  How.  Pr.  N.  S.  281;  Piatt's 
App.  80  Pa.  501:  Colvin  v.  Beed,  66  Pa.  87^  Beel  v. 
Elder,  62  Pa.  808;  Philadelphia  v.  Wetherby,  IS 
Pbila.  403;  Cova.  v.  Steiger.  10  Lana  L.  Rev.  U; 
Davis  V.  Ck>m.  13  Bush,  818:  Proeser  t.  Warner,  4r 
Vt.  667, 19  Am.  Bep.  182. 

So  in  Ck>m.  v.  Blood,  97  Mass.  688.  This  case 
further  holds  that  the  record  did  not  show  Jurl^ 
diction. 

So  in  Cross  v.  Cross,  108  N.  Y.  628;  Com.  v.  Maize, 
28  W.  N.  C.  572;  De  Mell  v.  De  Meli,  120  N.  Y.  488; 
Holmes  v.  Holmes,  4Lans.  888,  reversing  8  Abb.  Pr. 
N.  S.  1:  People  v.  Baker.  76  N.  Y.  78,  82  Am.  Rep.  274. 

In  all  these  cases  last  cited  there  was  the  further 
question  as  to  whether  or  not  the  plaintiff  in  the 
divorce  suit  was  at  the  time  ot  the  divorce  a  res- 
ident in  good  faith  of  the  state  granting  it. 

So  in  Coxv.  Cox,lBOhioSt.6Q2,8  Am.Rep.4lJ5, 
20  Ohio  St.  439;  Vischer  v.  Vischer,  12  Barb.  640:  Moe 
V.  Moe,  2  Thomp.  &  0.  647;  Borden  v.  Fitch,  Ift 
Johns.  121,  8  Am.  Dec  226;  Cook  ▼•  Cook,  66  Wis. 
195,  43  Am.  Rep.  706. 

These  cases  while  holding  that  a  decree  obtained 
on  publication  in  a  state  that  had  no  Jurisdiction 
of  the  defendant  because  at  the  time  of  the  pro- 
ceedings he  was  not  domiciled  therein  is  invalid^ 
further  hold  that  if  the  cause  alleged  in  the  petltioa 
for  a  divorce  was  false,  it  is  a  fraud  in  the  court 
and  affected  the  Jurisdiction  of  the  subJeot-matter» 


See  also  28  L.  R.  A.  666;  32  L.  R.  A.  289;  33  L.  R.  A.  783;  35  L.  R.  A.  70;  4a 
L.  R.  A.  618. 


laoa 


BUTLKB  ▼•  WABOINQTOa; 


•15* 


(February  18, 1896.) 

A  PPEAL  by  plaintiff  from  a  jadgment  of 
J\  the  District  Court  fortbe  Parish  of  Ascen- 
sioD  dismissing  a  suitbrougbt  by  bim  to  annul 
a  judgment  of  absolute  divorce  wbicb  bad  been 
granted  against  bim  at  the  suit  of  his  former 
wife.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  R.  MeCuUok  for  appellant. 

Mr,  Edward  N.  Pni^fk  for  appellee. 

WatUns, «/.,  delivered  the  opinion  of  the 
court: 

The  object  of  this  action  is  to  have  a  judg- 
ment of  divorce  a  vinculo  ma<n'm<?7iM declared 
an  absolute  nullity  on  the  ground  that  the 
court  rendering  the  decree  was  without  legal 
right  or  ^  arrant  in  law  to  appoint  the  curator 
ad  hoc  to  represent  the  absentee  defendant, 
upon  whom  service  of  citation  was  made ;  the 
law  not  authorizing  the  appointment  of  a 
curator  ad  hoc  \xi  such  case.  The  petition 
recites,  and  the  fact  is,  that  the  plaintiff  in- 
termarried with  the  defendant,  in  the  parish 
of  Ascension,  on  the  10th  of  May,  1872,  and 
for  many  years  thereafter  they  lived  together 
as  man  and  wife ;  that  on  the  18th  of  August, 
1879,  the  defendant  instituted  suit  against 
him  in  that  parish,  for  a  separation  a  mensa 
€t  ihoTo,  upon  an  allegation  of  ill  treatment ; 


that  to  the  complaint  the  husband  made  an- 
swer in  penonam,  and,  after  a  contradictorj 
trial  had,  judgment  was  pronounced  in  favor 
of  the  plaintiff,  and  duly  signed,  on  the  12th 
of  January,  1880,  decreeing  a  separation  aa 
prayed  for ;  that,  on  the  7th  of  September, 
1883,  she  began  proceedings  for  a  divorce  a 
vinculo  matrimonii  by  supplementing  her 
petition  in  the  suit  for  separation  just  ad- 
verted to,  in  which  she  set  forth  the  aforesaid 
judgment,  alleging  that  more  than  two  years, 
had  elapsed  without  any  reconciliation  be- 
tween the  parties  having  taken  place ;  that 
she  averred  tbat  she  had  been  informed  and 
believed  that  her  husband  was  an  absentee, 
and  had  permanently  left  the  state,  and  on 
that  ground  she  was  entitled  to  have  a  curator 
ad  hwi  appointed  to  represent  him,  and  con- 
tradictorily  with  whom  proceedings  could  be 
taken ;  that  thereupon  the  court  mf^e  an  order 
appointing  a  curator  ad  lioc  to  defend  the  suit 
and  stand  in  judgment ;  and  the  curator  thus- 
appointed  filed  an  answer,  and,  contradictor- 
ily with  him,  a  judgment  was  rendered  de- 
creeinff  a  final  divorce  between  the  spouses. 
It  is  that  judnnent  the  plaintiff  attacks  as- 
an  absolute  nullity  on  the  face  of  the  proceed- 
ings related,  as  having  been  rendered  in  a 
suit  in  which  he  had  not  been  cited  person- 
ally ;  and  on  the  averment  that  substituted 
service  upon  a  curator  ad  hoc  was  unavailing 


So  in  Bunnell  v.  Bunnell,  t&  Fed.  Rep.  214;  Woods 
T.  Waddle,  44  Ohio  St  449;  lUflrnej  v.  Ricrney,  127 
K.  Y.  408,  reverainff  68  Uun,  457;  Kline  v.  Kline,  fSfl 
Iowa,  886, 42  Am.  Rep.  47. 

These  cases  further  hold  that  a  decree  obtained 
on  publication  can  have  no  extraterritorial  effect 
•8  to  alimony  or  as  to  children. 

And  in  Barber  v.  Barl)er,  62  U.  S.  21  How.  580, 10 
L.  ed.  228,  a  decree  obtained  in  Wisconsin  by  the 
husband  after  his  wife  had  obtained  a  decree  for 
alimony  in  New  York  from  a  court  having'  Juris- 
diction, could  not  affect  the  New  York  decree. 
(The  Wisconsin  case  evidently  was  on  publication.) 

The  same  was  held  in  Turner  v.  Turner,  44  Ala. 
487. 

A  defendant  in  a  decree  of  divorce  rendered  In  a 
foreifcn  court  may  disprove  the  Jurisdiction  of  that 
court.    Tbom  v.  Salmonsoo,  87  Elan.  44L 

And  as  by  the  laws  of  South  Carolina  a  marriage 
there  was  indissoluble,  a  divorce  therefrom  ob- 
tained in  Tennessee  on  publication  when  the  de- 
fendant was  not  domiciled  therein  was  held  invalid 
in  North  Carolina.  Irby  v.  Wilson,  21  N.  a  668. 
But  see  State  v.  Schlacbter,  infra. 

The-  cofniratry  doctrine. 

There  are  a  number  of  cases  holdlngr  that  a  di- 
vorce decree  of  another  state  rendered  on  publics^ 
tion  service  that  is  valid  in  the  state  where  ren- 
dered will  be  valid  in  the  state  where  presented. 
In  some  of  these  cases  the  question  of  Jurisdiction 
in  the  state  granting  the  divorce  was  not  contested 
when  the  record  was  offered.  Hull  v.  Hull,  2 
Strobh.  Eq.  174;  Thompson  v.  State,  28  Ala.  12; 
Thompson  v.  Thompson,  11  L.  R.  A.  448, 82  Ala. 
545;  Van  Oradal  v.  Van  Orsdal,  67  Iowa,  86;  Wake- 
field V.  Ives,  85  Iowa,  238;  Harding  v.  Alden.  9  Me. 
140, 28  Am.  Dec.  549;  Loker  v.  Gerald  (Hass.)  16  L. 
B.  A.  497. 

Rendleman  v.  Rendleman,  118  lU.  257,  holds  that 
the  court  will  be  presumed  to  have  Jurisdiction. 

Hawkins  v.  Ragsdale,  80  Ky.  863,  44  Am.  Rep.  483, 
that  a  divorce  decree  of  another  state  on  publica- 
tion service  bars  dower  in  Kentucky. 

Rutin  Blansfleld  ▼.  Mclntyre,  10  Ohio, 28,  a  decree 
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of  a  Kentucky  court  on  publication  servioe  wa» 
held  not  to  bar  dower  in  OMo,  as  the  Ohio  stt\t- 
utes  applied  only  to  divorces  rendered  in  Ohio  and 
the  Kentucky  decree  was  somewhat  imperfect. 

In  Hood  V.  Hood,  11  Allen,  196,  87  Am.  Dec.  708, 
the  decree  was  sustained  on  the  grounds  that  both 
parties  were  domiciled  where  it  was  rendered,  and- 
Mass.  Gton.  Stat.,  chap.  107,  provides  that  foreign' 
divorces  shall  be  valid  here  if  the  residence  was  not 
for  divorce  purposes  in  the  state  rendering  the  d». 
oree. 

This  was  reaffirmed  in  Hood  v.  Hood,  HO  Mass.  488,. 
on  the  ground  that  once  litiirated  in  this  state  it  is 
setUed. 

In  Burlen  ▼.  Shannon,  116  Mass.  488,  the  decree^ 
was  sustained  under  the  Massachusetts  statute  pro- 
viding for  the  validity  of  foreign  divorce. 

Waldo  V.  Waldo,  62  Mich.  94,  squarely  holds  that 
the  record  cannot  be  impeached  collaterally  whiolv 
shows  an  appearance. 

In  Oouid  V.  Crow,  57  Mo.  200,  there  was  no  effort 
to  impeach  the  decree,  the  contest  being  over  the 
Jurisdiction  of  the  circuit  or  common  pleas  courts- 
of  Indiana. 

In  Johnson  v.  Johnson,  67  How.  Pr.  144,  a  divorce 
on  publication  in  another  state  was  not  held  inval- 
id, and  in  this  case  there  was  some  evidence  to  show 
that  both  parties  lived  where  the  divorce  was  ren- 
dered. 

So  Jones  v.  Jones,  106  N.  Y.  415,  affirming  86  Han« 
414.  In  that  case  the  defendant  appeared  in  Texas- 
court  and  carried  the  case  to  the  highest  court  of 
tbat  state. 

So  in  Hunt  v.  Hunt,  72  N.  T.  217, 28  Am.  Rep.  129, 
affirming  9  Hun,  622,  the  divorce  was  upheld  on  the 
ground  that  the  court  of  the  other  state  had  Juris- 
diction of  the  subject-matter  and  of  the  persons. 

In  Re  Morrlsson,  52  Hun,  102,  the  plaintiff  Uved 
in  Ohio,  the  cause  occurred  in  Ohio,  and  was  a 
good  cause  for  divorce  in  New  York,  and  it  waa- 
held  that  the  heirs  of  plaintiff  could  not  assail  the 
Ohio  divorce. 

In  Cooper  v.  Cooper,  7  Ohio,  pt  2,  p.  288.  no- 
grounds  were  shown  against  the  Indiana  divorce- 
decree  is  the  Ohio  court 
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to  bring  b I m  fnto  court  in  such  a  suit.  To 
this  petition  the  defendaut  excepted  that  it 
disclosed  no  cause  of  action,  and  in  the  al- 
ternative she  set  up  pleas  of  one,  two,  three, 
cour,  and  five  years'  prescription ;  and  as  a 
bar  to  the  action  she  urged  an  estoppel  based 
tipon  certain  judicial  proceedings  that  were 
taken  by  him  against  the  present  defendant, 
averring  that  by  his  acts  and  conduct  therein 
he  fully  recognized  the  validity  and  binding 
force  of  the  judgment  now  attacked,  and 
•cannot,  for  that  reason,  be  permitted  to 
.frainsay  them  in  the  instant  case.  Upon  an 
•examination  of  the  law  and  the  jurisprudence 
Applicable  to  the  questions  raised,  the  dis- 
"trict  judge  sustained  the  exceptions,  and  dis- 
•missed  the  suit,  and  the  plaintiff  has  appeal- 
ed. 

It  must  be  confessed  that  there  has  been 
•quite  a  contrariety  of  decision  on  the  ques- 
tion of  the  effect  of  substituted  service  of 
•citation,  and  of  its  eflScacy  to  bring  absentee 
defendants  into  the  courts  of  other  states  than 
•that  of  the  domicil  of  such  defendants,  and 
■subject  them  to  their  judgments ;  but  in  so 
far  as  such  judgments  apply  to  proceedings 
in  rem  or  in  penonam,  generally  speaking, 
the  only  test  that  need  be  applied  is  that 
furnished  by  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  as  inter- 


Ereted  by  Pennnyer  ▼.  Keff,  95  U.  S.  730,  34 
I.  ed.  57l,  and  as  applied  to  the  laws  and 
jurisprudence  of  this  state  in  LaugfUin  v. 
Louisiana  db If ,  0.  Ice  Co.,  85  La.  Ann.  1185, 
and  in  other  and  subsequent  cases  dccidcKl  by 
this  court.  In  the  case  of  Young  v.  Upsliur, 
42  La.  Ann.  862,  this  question  was  gone  over 
again  very  thoroughly,  and  all  applicable 
state  decisions  were  examined  and  analyzed ; 
and  among  the  cases  cited  was  Dupuy  v. 
Runt,  2  La.  Ann.  562,  from  which  the  fol- 
lowing paragraph  was  extracted,  viz.  :  ^  If 
tlie  absentee  leaves  his  property  without  an 
administrator  or  agent,  if  it  be  attached  at 
the  suit  of  a  creditor,  or  if  an  absentee  be- 
comes a  necessary  party  to  a  suit  between 
other  parties  lawfully  in  court,  in  further- 
ance of  justice,  the  law  authorizes  a  curator 
to  be  appointed  to  represent  him.  There  is 
something  on  which  the  jurisdiction  of  tbe 
court  is  based,  and  the  judgment  rendered 
would  be  within  the  recognized  and  ordiniOT 
prerogatives  of  the  judicial  power."  We 
then  proceeded  to  say:  **The  principle* 
stated  in  that  case  were  substantially  fol- 
lowed in  many  subsequent  opinions,  and 
notably  in  Peterson  v.  McRae,  8  La.  Ann. 
101 ;  Jelks  v.  Smith,  5  La.  Ann.  674 ;  Ackleg 
V.  Lyons,  6  La.  Ann.  648:  Ferguson  ▼. 
Thomas,  Id.  218 ;  Prindle  v.  WilUams,  9  La. 


In  Shafer  ▼.  BuahoelL.  Zi  Wis.  872,  the  oause  oc- 
curred in  Wlsoonsin  and  was  ground  for  divorce 
(here,  and  a  divoroe  obtained  in  another  state  by 
publication  was  sustained  in  Wlsoonsin  through 
oomity. 

In  State  v.  Sohlaobter.  61 N.  C.  5S0.  a  divoroe  ob- 
tained by  a  wife  while  the  husband  was  in  the 
Army,  in  New  York,  where  she  was  domiciled,  was 
upheld  in  a  criminal  proceeding  in  North  Carolina 
for  living  in  adultery  after  the  wife  had  married 
in  New  York  and  then  oome  to  North  Carolina 
with  her  second  husband.  This  case  is  sometimes 
•cited  as  overruling  Irby  v.  Wilson,  21  N.  C.  668, 
and  in  a  suit  for  a  divorce  tbe  defendant  must  an- 
swer the  charge  that  he  had  falsely  sworn  in  an- 
other state  in  order  to  procure  a  divoroe  on  publi- 
cation that  oomplainant^s  residence  was  unknown, 
unless  be  shows  that  perjury  was  punishable  in 
that  state  so  as  to  excuse  meeting  that  part  of  the 
bill  of  complainant  FairohUd  v.  Fatarohild,  48  N. 
J.  E<i.473. 

As  to  d^eets  in  the  procedure  by  publication. 

The  foreign  divoroe  decree  will  be  held  invalid 
where  the  record  shows  a  failure  to  comply  with 
the  laws  of  the  state  where  rendered,  as  to  the  pub- 
lication service.  Tucker  v.  People,  122  111.  583; 
Cheely  v.  Clayton,  110  U.  8.  701, 28  L.  ed.  298;  Morey 
V.  Morey,  27  Minn.  286. 

Ah  to  prohibition  against  remarriaae  in  deereee 
granted  on  puJyUcation  service. 
The  prohibition  against  remarriage  has  no  extra- 
territorial effect.    Van  Storch  v.  Griffin,  71  Pa.  240; 
'tiiUips  V.  Madrid,  12  L.  R.  A.  862, 88  Me.  206;  Gam- 
er  V.  Gamer,  66  Md.  127.   See  modlfloation  of  this 
decree,  infra. 

Bstoppel  08  to  divorces  rendered  in  other  states. 

Where  the  parties  did  not  reside  in  the  territory 
tendering  the  decree,  the  defendant  is  not  es- 
topped by  pleading  to  the  jurisdiction  in  the  di- 
voroe suhi  nor  by  subsequent  marriage.  Morgan 
V.  Morgan  (Tex.)  Nov.  15. 1882. 

Subsequent  marriage  will  not  estop  tbe  defend- 
ant from  denying  the  validity  of  a  divoroe 'ren- 
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dered  by  a  court  whiob  had  no  Jurisdiction  of  tbe 
person.  Bundle  v.  Van  Inwegan,  9  N.  T.  Olv. 
Proo.  Rep.aSS. 

But  Nichols  V.  Nichols,  25  N.  J.  Eq.  60,  holds  that 
even  though  the  decree  is  void  that  is  rendered  in 
another  state,  that  three  years  delay  and  subse- 
quent marriage  will  estop  the  defendant. 

And  Israel  v.  Arthur,  7  Colo.  5,  Arthur  v.  Israel, 
10  L.  R.  A.  688, 16  Colo.  147,  holds  that  a  woman  who 
marries  the  man  with  whom  she  had  been  living  In 
adultery,  before  she  was  divorced  from  her  boa- 
band,  is  estopped  from  denying  the  validity  of  the 
divorce. 

And  eighteen  years*  aoquleaoenoe  will  estopi. 
Beed  v.  Keed,  62  Mioh.  117, 60  Am.  Bep.  247. 

And  the  plalntifF  in  the  divoroe  decree  rendered 
on  an  unauthorized  appearance  for  defendant  is 
estopped  from  denying  its  validity.  Elliott  v. 
Wohlf  rem,  66  OaL  884. 

As  to  divorces  where  the  defendant  is  consumed  fn 
prison  or  asyhim, 

A  decree  of  divoroe  obtained  by  a  husband  on 
publication  service,  where  his  wife  Is  confined  by 
his  procurement  in  an  asylum,  is  void.  Newcomb 
V.  Newcomb,  18  Bush.  544, 26  Am.  liep.  228:  Cum- 
miogton  V.  Belchertown,  4  L.  B.  A.  181,  149  Mass. 
228. 

And  a  divoroe  was  refused  where  the  husband 
was  insane  after  twenty  years  had  elapsed  from 
that  time  to  the  filing  of  the  bilL  Ka  wdon  v.  Uaw- 
don,  28  Ala.  565. 

And  substituted  service  was  refused  where  tbe 
secretary  of  state  refused  to  allow  service  on  the 
convict  and  It  not  being  apparent  that  tbe  gov- 
ernor of  the  prison  would  inform  tbe  convict 
Bland  v.  Bland,  1  N.  Y.  Week.  Dig.  60. 

But  in  Bradley  v.  Bradley,  1 W.  N.  G.  201.  tbe  de- 
fendant in  the  penitentiary  was  personally  served, 
and  brought  to  the  bar  to  show  cause.  He  olaimed 
the  testimony  was  fals<^  but  tbe  divoiee  was 
granted. 

And  in  Phelps  v.  Phelps,  7  Paige,  140, 4  L^  ed.  m 
a  decree  of  divorce  on  service  of  the  defendant  io 
the  penitentiary  was  not  opened,  when  there  was 
no  valid  defense  to  the  action  presented. 
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Ann.  84,  and  Stephens  t.  Orave$,  Id.  289; 
O'Eara  ▼.  Booth,  29  La.  Ann.  817 ;  Mwris 
T.  Bienwnu,  80  La.  Ann.  878 ;  and  Fly  v. 
NotAe,  87  La.  Ann.  669."  We  further  cite 
«pproying1y  the  cases  of  McQehu  ▼.  MeQehee, 

41  La.  Ann.  657,  and  Duruty  y,  ]liu8a4sehia, 

42  La.  Ann.  857,  in  all  of  which  consistent 
principles  are  announced.  In  the  more  re- 
•cent  case  of  Bobbina  ▼.  Martin,  48  La.  Ann. 
488,  a  similar  question  arose,  and  the  pre- 
Tiously  cited  cases  were  examined  and  ap- 
proved, and  our  opinion  concludes  thus :  **  If, 
indeed,  a  nonresident  cannot  be  brought  Into 
«  court  of  this  state  in  such  a  case,  such  a 
•cause  of  complaint  as  that  propounded  by 
the  plaintiff,  though  well  grounded  in  our 
law,  would  be  practically  remediless."  The 
Jurisprudence  of  this  court,  thus  formulated, 
brings  us  to  the  conclusion  that  it  consecrates 
two  propositions  of  law  which  are  applicable 
to  this  case,  and  must  control  our  decision  of 
it,  viz.  :  First,  that  the  appointment  of  a 
•curator  ad  hoo  is  admissible  in  case  an  ab- 
4Bentee  is  a  necessary  party  to  a  pending  suit, 
jmd  when  such  an  appointment  is  a  nne  qua^ 
non  to  the  furtherance  of  justice ;  second, 
'When  the  action  is  jurisdictional ly  well 
grounded  otherwise,  and  the  appointment  of 
a  curator  ad  hoe  is  necessary  in  order  that 
such  Jurisdiction  may  be  exercised,  else  the 
<^mplainant  would  be  remediless. 


Recurring  to  the  facts  of  this  case,  it  will 
be  obserTedthat  the  plaintiff  was  cited  per- 
sonally to  answer  the  suit  of  the  defendant 
for  a  separation ;  that  he  appeared  and  an- 
swered, and  judgment  was  thereon  pro- 
nounced contradictorily  with  him ;  that  suit 
was  brought  in  the  parish  in  which  the  mar- 
riage was  celebrated,  and  where  the  spouses 
subsequently  resided ;  that  after  the  lapse  of 
two  years  the  wife  filed,  in  the  original  suit, 
a  supplemental  petition  demanding  a  final 
divorce,  fi;rounded  on  judgment  of  separation 
previously  rendered ;  that  in  the  mean  while 
the  husband  had  departed  from  the  jurisdic- 
tion of  the  court,  and  was  beyond  the  reacL 
of  the  process  of  the  court  at  the  time  the 
supplemental  proceedings  were  inaugurated ; 
and  if.  under  such  circumstances,  the  re- 
cusant husband  could  not  be  brought  into 
court,  through  the  medium  of  a  curator  ad 
hoc,  then,  as  we  said  in  the  Bobbins  Case, 
*'such  a  cause  of  complaint  as  that  pro- 
pounded by  the  plaintiff,  though  well 
grounded  in  our  law,  would  be  practically 
remediless.  **  In  our  Code,  separation  from 
bed  and  board,  and  divorce,  are  treated  of 
under  one  and  the  same  title,  (Rev.  Civil 
Code,  art.  IZSet  seq,;)  and  article  189  de- 
clares that  **  married  persons  mav  claim  re- 
ciprocally a  divorce  for  the  seioerai  causes  enu- 
merated in  article  188 ;  but  except  in  the  cases 


JLs  to  openinOn  settina  aside^  and  vacatino  divorce  de- 
crees obtained  oy  publication, 

Oeneral]  J  a  divorce  decree  rendered  on  publica- 
tioD  notice,  without  the  knowledge  of  fbedefeod- 
jiDt»  that  is  obtained  by  fraud  of  the  plaintiff  or  by 
the  use  of  false  testimony,  wUl  be  vacated  and  set 
aside  on  a  proper  showing  beiDg  made,  notwith- 
etandiDff  that  the  plaintiff  in  that  action  has  since 
married.  There  are  some  exceptional  cases  in 
which  this  has  been  refused  owing  to  the  statute 
«nd  other  circumstances,  but  nearly  every  one  of 
these  exceptional  states  have  in  proper  proceedings 
vacated  divorce  decrees  rendered  on  publication. 
Csswell  V.  Oaswell,  120  HL  877;  Lawrence  v.  Law- 
rence,  78  SI.  677;  Townsand  v.  Townsand,  21  111.  640; 
Meyar  v.  Moyar,  8  Met.  (Ky.)  286;  Bhyms  v.  Bhyms, 
7  Bush,  816;  Holmes  v.  Holmes,  08  Me.  420;  Bdson  v. 
Edson,  108  Mass.  600,  11  Am.  Bep.  896;  Bomsta  v. 
J'ohnson,  88  Minn.  280;  Plummer  v.  Plummer,  87 
Miss.  186;  Britton  v.  Britten,  46  N.  J.  Bq.  88;  Vooi^ 
hees  V.  Voorhees,  40  N.  J.  Eq.  411;  Dunn  v.  Dunn,  4 
Paige,  426, 8  L.  ed.  480;  Adams  v.  Adams,  61  N.  H. 
«88;  Smith  v.  Smith,  8  Or.  868;  Boyd's  App.  88  Pa. 
241;  Allen  v.  Maolellan.  12  Pa.  828,  61  Am.  Deo.  006; 
Wanamaker  v.  Wanamaker,  10  PhUa.  406:  Stephens 
V.  Stephens,  02  Tex.  887;  Cralle  v.  Cralle,  70  Va.  182; 
Bverett  v.  Bverett,  00  Wis.  200;  Cronch  y.  Crouch, 
SO  Wis.  007. 

In  the  case  ofMcJunkin  v.  McJunkin,  8  Ind.  80,  tt 
was  held  that  the  five  years  allowed  to  open  de- 
crees rendered  on  publication  did  not  apply  to  di- 
vorce decrees. 

But  in  Willman  v.  Willman,  67  Ind.  600,  a  decree 
rendered  without  the  knowledge  of  the  defendant 
on  a  paper  purporting  to  be  a  waiver  of  service  of 
process  was  set  aside  after  the  death  of  plaintiff  on 
■a  proper  showing. 

In  Webster  v.  Webster,  64  Iowa,  168,  it  was  de- 
cided that  a  defendant  who  had  since  the  decree 
obtained  a  divorce  himself  in  another  state  from 
the  same  plaintiff  cannot  have  the  first  decree  va- 
cated. 

And  in  Oilrutb  v.  Gilruth,  20  Iowa,  22b,  the  two 
years*  statute  for  opening  Judgments  on  publloa^ 
tlon  was  held  not  to  apply  to  divorce  decrees. 
19  Ia  R.  a. 


But  in  Rush  v.  Rush,  40  Iowa,  646,  f  8164,  Iowa 
Ck)de,  authorizing  vacating  decrees  obtained  by 
fraud,  was  held  to  apply  to  divorce  decrees. 

And  in  Smith  v.  Smith,  4  6.  Greene,  200,  a  decree 
of  divorce  obtained  by  fraud  was  set  aside  on  error 
corcunndbis. 

And  in  Whltoomb  v.  Whitoomb,  40  Iowa,  487,  a 
decree  obtained  by  fraud  and  false  testimony  with- 
out notice  to  the  defendant  was  set  aside  notwith- 
standing a  second  marriage  by  the  plaintiff  and  the 
birth  of  a  child. 

And  tn  Pinckney  v.  Pinokney,  4  O.  Greene,  886, 
a  judgment  by  default  on  publication  service  was 
set  aside  because  the  record  did  not  afDrmativ^ 
show  the  requisite  steps  as  to  mailing  notice  had 
been  complied  with. 

In  Lewis  v.  Lewis,  15  Kan.  161,  the  court  held  that 
section  77  of  the  Code  of  Civil  Procedure,  as  to 
opening  decrees  rendered  on  constructive  service, 
did  not.apply  to  divorce  cases. 

But  in  Hemphill  v.  Hemphill,  88  Kan.  220,  it  was 
held  that  since  the  Lewis  Oase,  supra,  the  Statutes 
of  1861  made  section  77  of  Code  applicable  to  di- 
vorce cases. 

And  Comstock  v.  Adaois,  28  Kan.  618,  88  Am. 
Bep.  181,  holds  that  it  will  be  presumed  that  courts 
of  other  states  vacating  decrees  rendered  on  publi- 
cation had  the  power  and  Jurisdiction  to  do  so  not- 
withstanding subsequent  marriage  by  the  plain- 
tiff. 

In  Hansford  v.  Hansford,  84  Mo.  App.  202,  it  was 
held  that  a  judgment  of  divorce  rendered  on  pub- 
lication could  not  be  vacated  in  another  proceed- 
ing, that  the  remedy  was  by  appeal  or  writ  of  error. 

But  Smith  v.  Smith,  20  Mo.  1(50.  holds  that  a  de- 
cree of  divorce  on  publication  service  may  be  set 
aside  within  five  years  after  date  of  decree  under 
Chancery  Act,  R.  C.  1846,  p.  861. 

O'Connell  v.  0*Connell,  10  Neb.  880,  decides  that 
section  82  of  the  Nebraska  Code,  as  to  opening  de- 
crees rendered  on  constructive  service,  does  not 
apply  to  divorce  cases. 

But  Wisdom  v.  Wisdom,  24  Neb.  661,  decides  that 
section  602  of  the  Code  as  to  decrees  obtained  by 
fraud  does  apply  to  divorce  decrees,  although  the 
62 
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where  the  husband  or  wife  may  have  been 
sentenced  to  an  infamous  punishment  or  con- 
victed of  adultery,  no  divorce  shall  be  grant- 
ed, unless  judgment  of  separation  fl^om  bed  and 
board  shaU  have  been  rendered  betteeen  the  par- 
ties, and  one  year  shall  have  expired,"  etc., 
f italics  ours,)  thus  clearly  eyidencing  the 
fact  that  such  Judgment  of  separation  is 
merely  a  preparatory  step  to  procuring  a  final 
divorce  a  vinculo  matrimonii  for  any  other 
causes  than  those  enumerated  in  the  excep- 
tions just  quoted.  The  two  form  parts  and 
parcels  of  the  same  proceeding  and  suit; 
and,  the  defendant  husband  being  a  necessa^ 
party  to  the  second  or  supplementary  proceed- 
ing for  divorce,  it  would  seem  illogical,  as 
well  as  inequitable,  to  hold  that  substituted 
service  is  inefficacious  to  bring  him  Into 
court,  though  an  absentee,  in  the  furtherance 
of  justice,  and  the  acquired  jurisdiction  of 
the  court  over  the  defendant  personally  quoad 
the  original  suit ;  the  object  aimed  at  being 
defeated  if  he  could  not  be  thus  held  amen- 
able to  the  law  of  the  state  in  which  the 
contract  of  marriage  was  celebrated. 

In  the  case  of  Savoie  v.  Ignogoso,  7  La.  281, 
the  old  court,  having  under  consideration  the 
foregoing  cited  articles  of  the  Code,  said : 
''The  meaning  and  tenor  of  the  whole  law. 


taken  together,  appears  to  lu  to  be  applica- 
ble to  either  species  of  divorce,  as  well  that 
which  iroes  no  further  than  a  aeparation  from 
bed  and  board,  in  its  primary  effects,  as  that 
which  at  once  dissolves  the  bonds  of  maoi- 
mony.  The  former  is  as  complete  a  separa- 
tion of  the  parties  to  the  matrimonial  engage- 
ment as  the  latter,  with  the  exception  that  no 
new  marriage  of  either  could  be  legally 
made. "  The  Code  declares  that  *^  separatira 
is  to  be  claimed,  sued  for,  and  prononnced  in 
a  comoetent  court  of  justice, "  etc.  Rev.  Civ- 
il Code.  art.  140.  The  **  separation"  therein 
referred  to  must,  of  necessity,  inclade  all 
kinds  of  judicial  separation,  and  for  any  and 
everjf  cause,  unrestricted  as  it  is.  The  imme- 
diately following  article  reads  thus :  **  When 
the  defendant  is  absent,  or  incapable  of  act- 
ing, from  any  cause,  an  attorney  shall  be  ap- 
pointed to  represent  him,  against  whoni,  con- 
tradictorily, the  suit  shall  be  prosecuted." 
Rev.  Civil  Code,  art.  141.  The  language  of 
this  article  appears  to  be  equally  as  unre- 
stricted as  that  of  the  preceding  one,  and 
.there  is  just  the  same  reason  for  its  being 
equally  applicable  to  all  classes  of  separation 
suits.  The  case  of  Ladhaud  v.  Hit  Wife,  10 
La.  Ann.  156,  is  an  almost  exactly  parallel 
case  to  this  one,  and  the  court  therein  said 


plaintiir  has  sinoe  married  and  has  had  ohildien  by 
such  marriage. 

And  Atkins  v.  Atkins,  9  Keb.  191,  decides  that 
while  seotlon  88  of  the  Ckxle  does  not  appJy,  yet  a 
divoroe  decree  rendered  on  publloation  service 
may  he  vacated  on  motion  of  the  defendant  when 
the  aflidavit  for  publication  does  not  conform  to 
the  statute. 

In  Parish  v.  Parish,  9  Ohio  St.  684, 75  Am.  Dec 
4B2,  a  decree  of  divorce  obtained  by  fraud  was  re- 
fused to  be  set  aside  by  an  original  bill,  or  after 
the  term  in  which  it  was  rendered. 

And  Owens  v.  Sima  8  Goldw.  644,  holds  that  the 
statute  conflnlng  reversals  in  divorce  cases  solely 
to  appeal  prevents  the  application  of  section  4879 
of  the  Code  (which  allows  three  years  to  set  aside 
decrees  in  chanoery  cases  rendered  without  service 
of  process). 

In  HiU  V.H111.S8  Barb. £8, the  court  refused  to 
make  a  decree  that  a  divoroe  obtained  by  fraud  In 
another  state  without  notice  should  be  held  for 
naufrhti  because  no  other  relief  was  demanded  in 
the  New  York  court,  and  the  decree  of  the  other 
state  being  void,  this  last  suit  was  premature. 

In  Gamer  v.  Garner,  66  Md.  127,  the  decree  4n 
personam  forbidding  remarriage  was  modified  on 
petition  of  defendant,  the  court  not  having  Juris- 
diction to  render  such  a  decree  against  a  nonresl- 
dent  on  publication. 

And  in  Wortman  v.  Wortman,  17  Abb.  Pr.  06,  a 
decree  obtained  on  publicatioD  was  set  aside  after 
plaintiir  married  because  the  affidavit  for  publica- 
tion did  not  show  that  the  defendant  could  not  be 
found  In  the  state,  and  the  court  refused  to  allow 
it  to  be  sustained  by  evidence  now,  showing  that 
at  that  time  he  was  out  of  the  state. 

And  in  Weatherbee  v.  Weatherbee,  20  Wla  499. 
the  Judgment  was  set  aside  on  motion,  where  there 
was  no  order  of  publication,  no  appearance,  and 
the  defendant  was  a  nonresident  and  acknowledged 
service  of  summons,  which  was  made  out  of  the 
state,  notwithstanding  the  decree  finds  that  she 
was  personally  served. 

Am  to  the  enmplianee  wUh  the  statutes  of  the  state 
to  obtain  a  decree  on  publication  service. 

The  cause  of  action  must  be  stated  in  accordance 
19  L.  R.  A. 


with  the  statute  in  order  to  obtain  a  divoroe  oo 
publication  service. 

An  aUegation  that  the  defendant  has  not  beea 
heard  ^'from**  Is  not  equivalent  to,  has  not  beea 
heard  "of."   Fellows  v.  Fellows,  8  N.  H.  ISO. 

The  requirements  of  tbe  statute  as  to  puldloa- 
tlon,  maiUng  copy,  matter  published,  etc,  must  b« 
strictly  complied  with  In  order  to  entitle  tbe  plain- 
tiff to  his  decree.  Boberts  v.  Roberts  (Oolo.)  Oct. 
24, 1800:  0*Rear  v.  Lazarus,  8  Colo.  608:  Freeman  v. 
Freeman,  1  Mich.  460;  Homston  v.  Homston,8  Mas. 
169;  Rogers  v.  Rogers,18  N.  J.Eq.  446;  Green  v.  Green, 
7  Ind.  118;  Choate  v.  Choate,  8  Mass.  891;  LabotJers 
V.  Labotiere,  8  Mass.  888;  Tate  v.  Tate,  86  N.  J.  Eq. 
66:  Godfrey  v.  Godfrey,  27  Ga.  4M. 

IMvorce  may  be  granted  on  publication.  King 
v.King,84N.C.88. 

As  to  the  jwriadietion  of  the  courts  in  r^erenee  to 
the  parties  in  proceedings  for  divoree  by  ptiMi- 
cotton. 

The  validity  of  divorces  In  other  states  supra  Id- 
cidentally  covers  the  same  question*  but  tbe  cases 
below  refer  to  questions  discussed  In  the  courts  In 
which  the  decree  is  sought. 

As  to  the  question  of  Jurisdiction,  where  tbe  de- 
fendant Is  not  domiciled  in  the  state,  there  Is  some 
conflict  of  decisions;  many  oases  holding  that  resi- 
dence of  the  defendant  or  service  of  process  in  the 
state  is  not  a  condition  precedent  to  a  divorce.  Hub- 
bell  V.  Hubbell,  8  Wis.  668. 62  Am.  Dea  702;  Manley  v. 
Manley,  4  Chand.  (Wla)  97;  Gleason  v.  Gleason,  4 
Wis.  64;  Rfayms  v.  Rhyms,  7  Bush,  8I<I;  Hare  v. 
Hare,  10  Tex.  886;  Tevlno  v.  Tevino,  64  Tex.  90; 
Jones  V.  Jones.  60  Tex.  461;  Ditson  v.  Dltson,  4  R.  L 
87:  Derby  v.  Derby,  14  IlL  App.  645;  Lecovert  ▼. 
Laxovert,  14  I]l.'App.  668;  Tolen  v.  Tolen,  2  Rlackf . 
417,  21  Am.  Dec.  74B:  WUcox  v.  Wilcox.  10  Ind. 
486;  Frary  v.  Frary,  10  N.  H.  O,  82  Am.  Dec.  396; 
Jones  V.  Jones,  07  Miss.  196. 

And  maintenance  and  custody  of  child  may  be 
enforced  in  Massachusetts  on  service  out  of  the 
state.    Blackinton  v.  Blackinton,  141  Mass.  432. 

And  a  desertion  by  a  husband  while  the  f  amfly 
is  moving  from  Massachusetts  to  Colorado  wlU 
entitle  the  wife  returning  to  the  former  state,  to 
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of  the  question  at  issne  in  the  instant  case : 
**  The  appointment  of  an  attorney  ad  hoe  to 
represent  the  absent  spouse,  who  has  aban- 
doned the  matrimonial  domicil,  and  left  the 
state,  being  specially  authorized  by  law  in 
the  preliminary  proceedings  for  separation, 
whio)  forms  the  basis  of  an  ultimate  decree 
of  divorce,  when  no  reconciliation  takes 
place,  it  is  a  reasonable  inference  that  the 
same  constructiye  citation  was  intended  by 
the  Legislature  to  be  adopted  in  the  final 
proceedings  against  the  party  who  persists 
in  such  a  violation  of  conjugal  duty."  The 
case  of  Prindle  v.  WiUiama^  9  La.  Ann.  84, 
is  cited  and  relied  upon  by  plaintiff's  coun- 
sel as  being  diametrically  opposed  to  Loch- 
aud  V.  Eu  Wife.  But,  In  our  conception,  the 
two  are  not  necessarily  in  conflict,  for  the 
reason  that  the  Prindle  Case  was  a  suit  for 
an  absolute  divorce  a  vinculo  matrimanii^  on 
the  charge  of  adultery ;  and  the  court  held, 
on  a  consideration  of  the  precepts  of  the 
Code,  **  that  unless  a  party  has  some  property 
or  interest  in  the  state,  upon  which  the  ju- 
risdiction  of  the  court  is  to  operate,  the 
appointment  of  a  curator  adhocXo  represent 
such  party  cannot  legally  be  made."  It  is 
evident  that  the  court  treated  the  question 
raised  as  one  of  jurisdiction,  merely,  thus 


presenting  the  identical  question  that  was 
raised  ana  decided  in  Bmnoyer  ▼.  Neff,  while 
in  lMhaud*9  Caee  it  was  presented  and  de- 
cided with  reference^  exclusively,  to  the 
laws  of  separation  and  divorce ;  considering 
them,  in  respect  to  substituted  service,  as 
being  eui  generis.  In  the  first  place,  the  case 
of  Laehaud  v.  His  Wife^  was  recognized  and 
approved  in  the  recent  case  of  Mack  v. 
Bandy^  89  La.  Ann.  491,  and,  in  so  far  as  a 
mere  question  of  jurisdiction  rations  mate- 
ria is  concerned,  counsel  has  apparently  over- 
looked the  fact  that  the  Constitution  has 
given  this  court  unlimited  authority  in 
^suits  for  divorce,  and  separation  from  bed 
and  board."  Article  81.  This  precept  was 
doubtless  ingrafted  upon  the  organic  law  on 
the  theory  that  divorce  involves  a  delicate 
and  important  question  of  status,  rather 
than  one  of  property  right,  of  whidi  it  was 
thought  best  to  give  this  court  plenary 
power  and  jurisdiction;  for,  while  mar- 
riage cannot  be  treated  in  any  other  light 
than  that  of  **a  civil  contract,"  yet  the 
question  of  divorce  from  the  bonds  of  matri- 
mony involves,  many  times,  very  refined 
distinctions,  requiring  the  exercise  of  skill 
and  care  in  their  determination.  And  as  it 
is  a  recognized  principle  of   public    law 


a  divorce  there  upon  publioation.  Shaw  v.  Shaw, 
86  Mass.  158. 

The  same  was  held  In  Fenel  v.  Perael  (Ky.)  IS 
Ky.  L.  Bep.  879,  where  the  husband  never  attained 
a  domldl  In  this  country,  but  abandoned  his  wife 
in  New  York,  and  left  for  Franoe.  She  could 
maintain  a  suit  apon  publication  In  Kentucky, 
her  former  home  before  marriase,  to  which  she 
returned. 

While,  on  the  other  hand,  courts  have  refused 
to  entertain  Jurisdiction  by  publication  where  the 
defendant  never  has  been  domiciled  in  the  state 
where  the  divorce  is  aouRht.  Neal  v.  Her  Husband, 
1  La.  Ann.  815;  Muller  v.  HUton,18  La.  Ann.  1, 71  Am. 
Dea  501;  Heath  v.  Heath,  43  La.  Ann.  437;  Dorsey 
V.  Dorsey,  7  Watts,  840, 88  Am.  Dec.  767;  Balston  v. 
Ralston,  18  Phlla.  80;  Love  v.  Love,  10  Fhlla.  468; 
Davis  V.  Davis,  10  Lane.  L.  Rev.  140. 

Or  if  the  separation  occurred  elsewhere  unless 
it  l9  cause  for  divorce  there  also.  Hick  v.  Hlok,  6 
Bush,  670. 

Or  where  the  defendant  is  a  sailor  and  is  expected 
to  return.    Mace  v.  Mace,  7  Mass.  212. 

So  under  Mass.  Rev.  Stat,  chap.  76,  B 11,  a  divorce 
cannot  be  granted  unless  the  parties  had  lived  In 
that  state  as  husband  and  wife.  Brett  v.  Brett,  6 
Met.  288. 

So  also  In  Maine  under  a  similar  statute.  Good- 
win V.  Gk)odwin,  45  Me.  877. 

A  divorce  will  be  refused  on  publication  service 
where  the  plaintiff  is  not  a  resident  of  the  state 
in  trood  faith  the  requisite  time.  Firth  v.  Firth 
(N.  J.Eq.)  Aug.  2,1802;  Ooddington  v.  Codd1n«rton,  20 
N.  J.Bq.  268;  Yates  v.  YatesaS  N.  J.  Eq.  280;  Mairuire 
V.  Masruire,  7  Dana,  181;  Yenny  v.  Yenny  (N.  Y.)  1 
Month.  L.  BulL  2;  Grossman  v.  Grossman,  88  Ala. 
486:  McShane  v.  McShane,46  N.  J.Bq.  841;  House 
V.  House,  25  Ga.  478. 

^  Two  years*  residence**  included  the  time  up  to 
the 'issue  of  the  subpoena  and  order  of  publication. 
Blain  V.  Blaln,  45  V t.  638. 

And  coming*  to  Michigan  In  good  faith,  even  if 
the  plalntifT  s  object  is  to  obtain  a  divorce,  will 
not  preclude  him  from  the  benefit  of  Its  statutes. 
Colbum  V.  Gollram,  70  Mich.  647. 

In  Brown  v.  Brown,  14  N.  J.  Eq.  79,  residence  of 
the  plaintiff  three  years  was  held  insulBcient,  but 
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this  case  was  zeveised  without  oomment  in  15  N. 
J.  Bq.  480. 

OdUateral  aUaek  in  the  scone  state  on  decrees  rsf^ 
dered  on  pubUeatUm, 

A  decree  of  divorce  rendered  on  publication  serv* 
Ice  where  the  defendant  idld  not  appear  and  the 
proceedings  are  regular  will  be  upheld  In  other 
courts  of  the  same  state  on  a  collateral  attack. 
Morrison  v.  Morrison,  64  Mich.  68;  Pettlford  v. 
Zoe]lner,46  Mich.  858;  Larimer  v.  Knoyle,  48  Kan. 
888:  Be  Kewman.  75  OsL  218;  Harrison  v.  Harrison, 
19  Ala.  480;  DonneUy  v.  West,  66  How.  Pr.  428;  Mo- 
Fbrland  v.  Farland,  40  Tnd.  456. 

And  is  valid  as  to  divorce  but  not.  as  to  alimony. 
Beard  v.  Beard,  21  Ind.  821;  Blllson  v.  Martin,  63 
Mo.  576. 

But  Korthcut  v.  Lemery,  8  Or.  816,  holds  that  a 
decree  of  divorce  on  publication  service  vesting 
title  of  land  in  children  will  be  held  Invalid  In  an 
action  of  ejectment  where  the  record  failed  to 
show  that  the  statute  in  regard  to  pubUoatioa  had 
been  followed. 

And  in  Gavanaugh  v.  Smith,  84  Ind.  880,  a  Judg- 
ment obtabned  by  service  returned  left  at  the  resi- 
dence was  void  where  the  defendant  was  a  non- 
resident and  the  plaintiff  knew  It. 

The  same  was  held  in  Pollard  v.  Wegener,  18 
Wis.  670,  where  the  return  of  service  did  not  show 
that  it  was  left  at  the  residence  with  some  one  over 
ten  years  of  age. 

In  Feaslee  v.  Peadee,  147  Mass.  171,  the  court 
held  that  no  new  notice  was  required  to  make  a 
decree  absolute  where  the  statute  made  all  de- 
crees of  separation  to  stand  as  decree  nisi,  and  af- 
ter a  certain  time  the  plaintiff  could  take  a  decree 
absolute. 

2.  Enalieih  Cases, 
IHspenstna  with  peraonal  service  of  eitotton  in 
English  courts. 
The  personal  service  of  citation  will  be  dispensed 
with  after  reasonable  efforts  have  been  made  with- 
out success  to  find  the  respondent.  Appleyard  v. 
Appleyard,  L.  B.  3  Prob.  &  DIv.  267;  Parker  v.  Par- 
ker, 5  Jur.  K.  S.  103;  Sudlow  ▼.  Sudlow,  28  L.  J. 
Mat.  4;  Deane  v.  Deune,  4  Jur.  N.  S.  148b 
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"that  every  state  possesses  the  exclusiye 
Jurisdiction  and  sovereignty  over  persons 
and  property  within  its  territory,  [and]  as 
a  consequence  every  state  has  the  power  to 
determine  for  itself  the  civil  siatus  and  ca- 
pacities of  its  inhabitants,  .  .  .  but 
cannot  exercise  jurisdiction  over  persons  or 
property  beyond  its  territoria?  limits,"  {Pen- 
noyer  v.  Nejf,  95  U.  S.  722,  24  L.  ed.  668.) 
this  case  is  jurisdictional ly  well  pounded, 
because  the  object  of  the  litigation  is  to 
determine  the  binding  force  of  the  marriage 
bond,  which  was  celebrated  in  this  state, 
conformably  to  our  laws ;  and  the  courts  of 
this  state  are  fully  yested  with  power  to 
cite  absentees  who  will  be  affected  by  their 
decrees,  or  those  who  are  necessary  parties 
thereto,  to  the  end  that  their  jurisdiction  in 
the  premises  may  be  exercised,  and  the 
question  of  status  fixed  and  determined.  In 
such  instances  the  question  of  status  occupies 
the  same  relation  to  the  parties  litigant  as  a 
property  right  would  have  in  others;  and 
jurisdiction  vested  in  a  court  to  decide  it 
attracts  to  it  jurisdiction  over  the  parties 
interested,  and  the  jurisdiction  thus  acquired 
renders  effective  substituted  service  on  an 
absentee.  Such  a  suit,  affecting,  as  it  does, 
"  the  personal  status**  of  the  parties,  is  stated 
to  be  an  exception  to  the  general  rule  that  is 
announced  in  Fonnoyer  v.  Nefj  for  the  court 
was  careful  to  safeguard  its  views  with  this 


statement,  viz.:  *To  prevent  any  niisap- 
plication  of  the  views'  expressed  in  this 
opinion,  it  is  proper  to  observe  that  vre  do 
not  mean  to  assert,  by  anything  that  we  have 
said,  that  a  state  may  not  authorize  prooe&l- 
ings  to  determine  the  status  of  one  of  its  cit- 
izens towards  a  nonresident,  which  would  be 
binding  within  the  state,  though  made  with- 
out service  of  process  or  personal  notice  to 
the  nonresident.  The  jurisdiction  which 
every  state  possesses  to  determine  the  ciyil 
status  and  capacities  of  its  inhabitants  in- 
volves authority  to  prescribe  the  conditions 
on  which  proceedings  affecting  tiiem  may  be 
commenced  and  carried  on  within  its  author- 
ity. The  state,  for  example,  has  absolute 
right  to  prescribe  the  conditions  upon  which 
the  marriage  relation  between  its  own  citi- 
zens shall  be  created,  and  the  causes  for 
which  it  may  be  dissolved.  One  of  the  par- 
ties guilty  of  acts  for  which,  by  the  law  of 
the  state,  a  dissolution  may  be  granted,  mar 
have  removed  to  a  state  where  no  dissolutiim 
is  permitted.  The  complaining  party  would 
therefore  fail  if  a  divorce  were  sought  in  tUe 
state  of  the  defendant ;  and  if  application 
could  not  be  made  to  the  tribunals  of  the 
complainant's  domicil,  in  such  case,  and 
proceeding  be  there  instituted  without  per- 
sonal service  of  process,  or  personal  notice 
to  the  offending  party,  the  injured  citizen 
would  be  without  redress.  **    Page  735. 


But  will  be  refused  where  there  Is  no  evldenoe  of 
an  effort  to  aaoertain  the  resldenoe  of  the  respond- 
ent  Moore  v.  Moore,  5  Ir.  Eq.  Bep.  172. 

And  cannot  be  dispensed  with  by  the  attorney  of 
the  respondent  acoeptinfir  senrioe  of  the  citation. 
Mflne  V.  Milne,  4  Swab,  ft  T.  188,  84  L.  J.  Mat.  148; 
De  Nioeville  v.  De  NioevlUe,  87  L.  J.  BCat.  48. 

The  service  of  the  citatioQ  may  be  made  on  a 
relative  where  the  respondent's  resldenoe  is  un- 
known, leave  of  court  being  first  had,  and  adver- 
tisement being  made.  Lacey  v.  Laoey,  88  L.  J. 
Mat.  24;  0*Sheehy  v.  0*Sheehy,  84  L.  T.  N.  8. 807. 

Or  on  the  solicitor  of  the  respondent.  Waters  v. 
Waters,  84  L.  T.  N.  8. 88. 24  WeeJc.  Rep.  190. 

Or  may  be  left  at  the  registry.  Feckover  v. 
Peckover,  1  Swab.  &  T.  219. 

But  leave  for  substituted  service  on  a  brother  of 
the  respondent  was  refused  the  court  not  beinar 
eatiflfted  that  personal  service  of  the  dtacion  could 
not  be  effected.  Chandler  v.  Ghandler,  27  L.  J. 
Mat.8l». 

And  where  the  respondent  was  in  New  York,  the 
court  refused  to  allow  substituted  service  on  the 
father  until  inability  to  find  him  was  shown.  The 
court  extended  the  time  to  answer  the  citation  if 
served  abroad  to  six  weeks  after  service.  Bobotham 
V.  Bobotham,  1  Swab.  A;  T.  73,  27  L.  J.  Mat.  88,  4 
Jur.  N.  &  140. 

The  amended  petition  need  not  be  advertised  as 
the  practice  is  to  advertise  the  citation  and  not  the 
petition.  8mith  v.  Smith,  8  Swab.  A;  T.  216, 82  L.  J. 
Mat.l4^9L.T.N.8.118. 

And  advertisement  on  the  7th  and  14th  complies 
with  an  order  of  **  twice  in  two  London  news- 
papers with  an  interval  of  a  week."  Blsley  v. 
Elsiey,  82  L.  J.  Mat.  146. 

The  respondent  can  be  located  in  the  advertise- 
ment as  *'late  of"  the  last  known  place  of 
residence.   Forster  v.  Forster.  82  L.  J.  Mat.  184. 

Am  to  the  return  on  the  eUatUm. 
'  A   citation   served   on    the  co-respondent  at 
Shanghai,  but  not  Indorsed  served,  cannot  be  filed 
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in  the  registry,  but  the  court  may  dispense  with 
the  rule  where  there  is  a  proper  affidavit  of 
service.  Ooffhill  v.  Ooirhill,  L.  B.  I  Prob.  ft  J>iv.  26. 
86  L.  J.  Mat.  88. 

A  service  of  citation  In  Australia  was  sustained 
although  the  affidavit  of  service  did  not  show  that 
a  copy  of  the  petition  had  been  served.  l%e  face 
of  the  citation  says  **  a  copy  whereof  ...  Is  here- 
with served  on  you.**  Moon  V.  Moon,  5  Jur.  K.  S. 
1866. 

But  an  affidavit  of  service  of  oitation.  In  an 
action  entitied  Sutherland  [falsely  called  Cromfel 
V.  Cromle  omitting  the  worda  in  brackets  was 
rejected.  Sutherland  (falsely  called  Cromle)  v. 
Cromle,  8  Swab,  ft  T.  210. 

And  an  affidavit  of  service  on  a  oitation  should 
not  swear  that  the  return  is  true  but  that  the 
citation  was  served.    Bioh  v.  Bich,  82  L.  J.  Mat.  7t. 

And  a  fresh  citation  was  required  in  the  case  of 
Cotton  V.  Cotton  and  Kennis,  4  Swab,  ft  T.  275,  SS 
L.  J.  Mat.  188.  where  the  name  of  the  co-respondent 
in  the  citation  was  written  Kennia, 

As  to  SwrUdietUm  on  pubtieaiion  8ervio$  tBhere 
marriaoe  and  domicii  of  the  htisbofuKi  cUmttid, 

The  court  has  no  jurisdiction  to  annul  a  marriage 
made  out  of  this  country  where  the  husband  is 
domiciled  abroad  and  was  livinfir  abroad  at  time  of 
suit.  Yelverton  v.  Telverton,  1  Swab,  ft  T.  574: 
Le  Sueur  v.  Le  Sueur,  1  Prob.  Div.  ISO,  45  L.  J. 
P.  73,  84  L.  T.  N.  8.  611, 24  Week.  Bep.  616;  Rrc- 
braoe  v.  Flrebraoe,  4  Prob.  Div.  68.  47  H  J.  P.  41. 
89  L.  T.  N.  8. 94, 26  Week.  Bep.  617:  Burton  v.  Bur- 
ton, 21  Week.  Bep.  648. 

As  to  annvUing  marriage  on  pu52<eatlon  where  the 
defendant  ie  aJyeent  from  the  eountry. 

Courts  have  Jurisdiction  in  this  country  to  anno! 
marriages  on  service  of  the  citation  and  a  copy  of 
the  petition  in  a  foreign  country,  where  the  parties 
were  married  here  and  the  plaintiff  lived  here. 
Simonin  (falsely  called  Mallae)  v.  Mallae,  2  Swab. 
ft  T.  67;  Collettv.  CoUett,  8  Curt.  BocL  Bep.n 
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The  case  of  €fhamf»n  t.  Champan,  40  La. 
Ann.  28,  presents  a  question  of  divoToe  ob- 
tained in  a  court  of  this  state  by  a  husband 
'  who  had  abandoned  his  wife  in  France, 
where  the  marriage  took  place,  and  was  only 
personated  therein  by  a  curator  ad  hoe.  The 
court,  in  stating  the  facts  of  that  case,  said 
that  the  parties  were  married  in  France,  and 
that  the  nusband  abandoned  his  wife,  and 
came  to  this  country,  and  joined  his  con- 
cubine here,  who,  together,  subsequently  re- 
sided in  New  Orleans.  Some  time  after- 
wards the  deserted  wife  came  to  New  York 
to  live.  Soon  afterwards  the  husband  insti- 
tuted suit  against  his  wife,  claiming  a  di- 
vorce on  the  ground  of  excesses,  ill  treatment, 
and  abandonment ;  and,  alleging  her  absence 
from  the  state,  he  procured  the  appointment 
of  a  curator  ad  Ju>e  to  represent  her.  There 
was  nothing  in  the  record  to  show  that  any 
monthly  summonses  had  been  given  the  wife 
to  return  to  and  abide  in  the  matrimonial 
domicil.  Thereupon  the  court  said :  **  We 
have  no  hesitation  in  concluding,  under  this 
state  of  facts,  that  the  judgment  was  an  ab- 
solute nullity.''  That  conclusion  was  man- 
ifestly the  correct  and  only  one  that  the 
court  could  have  arrived  at,  legitimately. 
This  state  was  not  the  domicil  of  the  parties, 
or  the  place  of  the  marriage ;  and,  instead  of 
the  wife  being  guilty  of  abandonment  of  it, 
it  was  the  husband  who  left  her  at  the  mat- 


rimonial domicil,  and  consorted  with  a  con- 
cubine  here.  The  court  rested  its  decision, 
distinctly,  upon  the  precepts  of  the  Codes  in 
relation  to  absentees,  and  the  mode  of  bring- 
ing them  into  court,  citing  Rev.  Civil  Code, 
art.  66,  and  Code  Pr.  art.  116,  as  the  only 
ones  applicable.  But  the  instant  case  rests 
upon  aifferent  facts  altogether,  and  different 
precepts  of  the  Code  are  inyolved,  to  wit. 
Rev.  Civil  Code,  arts.  140  and  141.  The 
parties  were  married  and  domiciled  in  this 
state.  The  wife  brought  suit  against  the 
husband  for  a  separation,  and  cited  him  per- 
sonally. He  api>eared  and  answered,  and, 
contradictorily  with  him,  that  suit  was  tried, 
and  judgment  rendered.  The  separation  suit 
was  grounded  upon  the  husband's  ill  treat- 
ment of  his  wife.  Thereafter,  though  ju- 
dicially separated  from  his  wife  a  mensa  et 
thoro,  the  husband  left  the  state  permanently, 
and  not  the  matrimonial  domicil ;  for  there 
was  none  after  the  judgment.  It  was  in  the 
court  thus  seised  of  full  jurisdiction  to  de- 
termine the  status  of  a  marriage  that  was 
contracted  in  this  state,  and  wherein  the 
spouses  had  their  domicil  prior  to  their  ju- 
dicial separation,  that  the  absentee  defendant 
was  sought  to  be  reached,  and  subjected  to 
judgment,  through  the  instrumentality  of 
substituted  service  of  citation,  and  for  that 
purpose  we  think  the  district  court  was 
clearly  competent  to  make  the  appointment ; 


Bond  y.  Bond,  8  Swab,  ft  T.  9B,  20  L.  J.  Mat. 
143;  Deck  y.  Deok,  2  Swab,  ft  T.  90,  29  L.  J.  Mat. 
129.  2  L.  T.  N.  S.  542.  8  Week.  Rep.  060;  FeUew 
y.  Pollew,  1  Swab,  ft  T.  6S3;  Santo  Teodoro 
y.  Santo  Teodoro,  6  Prob.  Dly.  79,  49  L.  J.  P. 
20.  43  L.  T.  N.  S.  881:  Sottomayo  v.  De  Barros, 
8  Prob.  Diy.  1,  reverslogr  2  Prob.  Dly.  81;  Warren- 
der  y.  Warrender,  9  Bli^rti,  N.  P.  89;  Wliarton  v. 
Mair,  Verg,  Consist.  Bep.  2G0,  8  Bag.  Bccl.  Bep. 
416. 

But  the  oourt  refused  to  make  an  order  as  to  the 
custody  of  the  ohildrea  where  the  father  was  in 
another  country.  Seymour  y.  Seymour,  1  Swab. 
ft  T.  882;  Kobotham  y.  Robotham,  1  Swab,  ft  T.  190. 

But  made  an  order  as  to  funds  in  savings  bank  In 
joint  name.  But  the  effect  of  the  order  would 
amount  to  nothing  unless  the  husband  appeared. 
Kobotham  y.  Hobotham,  supra. 

And  an  order  could  be  made  by  the  oourt  as  to 
the  settled  property  after  a  decree  nisi  and  before 
a  decree  absolute  on  the  service  of  a  copy  of  that 
petition  and  a  notice  on  the  respondent  in  Hew 
Zealand.    Lawrence  y.  Lawrence,  8  Swab,  ft  T.  207* 

And  evidence  was  allowed  to  be  taken  before  the 
return  of  the  citation  from  Australia  on  account 
of  the  danger  of  the  witnesses  getting  away.  Ck)Oke 
y.  Cooke,  28  L.  J.  Mat.  87, 2  Swab,  ft  T.  50. 

Aato  Uui  effttit  fn  l^Qland  of  a  divorce  abroad  on 
publieation  service, 

A  divorce  obtained  In  America  when  the  re- 
spondent was  domiciled  in  England  and  an  Bngllsh 
subject,  and  who  never  was  served  with  process  or 
appeared  in  America,  will  not  be  recognized  here, 
and  a  subeequent  marriage  by  libelant  there  will 
be  grounds  lor  a  divorce  of  the  respondent  here. 
Oreen  v.  Green  [18981  P.  89. 

A  divorce  obtained  by  the  wife  in  Iowa  on 
publication  while  the  husband  is  in  Canada  and 
had  no  knowledge  of  the  proceedings  and  the 
marriage  took  place  in  England  la  void.  Shaw  v. 
Atty-6en.  L.  B.  2  Prob.  ft  Dlv.  ISO. 

A  divorce  obtained  in  United  States  on  publica- 
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tlon  where  the  marriage  occurred  in  England 
between  subleots  of  this  country  la  ground  for 
divorce  here  by  the  wife  on  a  subsequent  marriage 
of  the  husband.  Brlggs  v.  Briggs,  28  Week.  Rep. 
70S,  SProb.  Div.  183. 49  L.  J.  P.  88. 

An  Englishwoman  marrying  an  Englishman  and 
obtaining  a  divorce  from  him  in  United  States 
where  he  resided  cannot  obtain  one  in  England  on 
service  abroad,  although  he  has  since  married.  She 
is  estopped  by  her  action  in  the  former  case. 
Palmer  v.  Palmer,  1  Swab,  ft  T.  661,  29  L.  J.  Mat. 
28,  2L.  T.  N.  8.80, 8  Week.  Bep.  604. 

The  oourt  in  England  has  no  jurisdiction  on  suit 
of  wife  to  annul  marriage  where  the  marriage 
took  place  here,  and  the  parties  went  to  the  United 
States  where  they  were  domiciled  and  he  obtained 
a  divorce  and  she  then  returned  to  England. 
Turner  v.  Thompson,  13  Prob.  Div.  37.  67  L.  J. 
P.  40,  68  L.  T.  K.  S.  887, 86  Week.  Rep.  702,  52  J.  P. 

m. 

But  a  Turkish  diyoroe  will  not  affect  an  English 
marriage  settlement  where  the  wife  bad  no  notice 
of  the  divorce  proceedings.  The  marriage  waa 
made  in  England.  OoUia  y.  Hector,  L.  B.  19  Eq. 
884. 

In  an  action  to  annul  a  marriage  that  part  of  an 
answer  alleging  a  prior  diyoroe  in  the  United 
States  would  not  be  struck  from  the  pleadings  aa 
it  did  not  raise  any  question  of  jurisdiction  and 
might  be  pleaded  after  an  absolute  appearance. 
Cohen  y.  Cohen,  84  L.  T.  K.  B.  88,  24  Week.  Rep. 
288. 

Where  (he  respondent  is  impriaoned. 

Substituted  service  on.  the  governor  of  the 
prison  was  refused  when  the  home  secretary  and 
the  governor  refused  to  allow  service  on  the 
respondent  in  prison.  Bland  y.  Bland,  L.  R.  8  Prob. 
ft  Dlv.  288, 4  L.  J.  Mat.  14, 82  L.  T.  N.  8. 404, 28  Week. 
Rep.  419. 

But  suit  for  desertion  for  two  years  and  adultery 
was  maintained  that  waa  brought  just  before  a 
f  our -year  term  of  penal  servitude  expired.  Aatrope 
y.  Astrope,  29  L.  J.  Mat.  27.  L  T. 
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and  it  is  manifest  that,  on  principle  and  an-  [that   the   district   judge   correctly  so  de- 

thoritj,  the  judgment  pronouncea  on  such  a  I  cided. 

citation  is  of  unq^uestioned  yalidity,   and]     Judgment  afflrmoA, 
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John  0.  COLLINS,  Bupt,. 
O.  G.  LEWIS,  Appt. 


^nie  pleailtngi  In  this  aetlim*  whleh 
was  brought  by  &  btndlord  to  reoorer 
rent  aooruioff  upon  a  lease  of  real  property, 
examined.  Held  that,  from  the  averments  in 
the  answer,  it  appeared  that  there  had  been  a 
breach  of  the  oontraot  of  quiet  enjoyment  found 
in  the  lease,  and  that  it  was  error  for  the  court 
below  to  order  judgment  on  the  pleadings  in 
plaintijBPS  fiSTor. 

(April  26,1888.) 

APPEAL  hr  defendant  from  a  Judgment  of 
the  District  Court  for  Ramsey  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
coyer  rent  alleged  to  be  due  and  unpaid.    Be- 


The  facts  are  stated  in  the  opinion. 

Mr.  Wftrren  H*  Meadt  for  appellant: 

The  acts  done  by  Mannheimer  were  done  by 
the  direction  and  at  the  instigation  of  the 
plaintiff,  and  they  were  his  acts,  and  he  is  re- 
sponsible for  them  to  the  defendant 

Sherman  ▼.  WHliamt,  118  Mass.  481;  8an^ 
born  ▼.  Sturtetant,  17  Minn.  200;  WaU  v. 
Otbom,  12  Wend.  89;  CoaU  ▼.  Darbey,  2  N. 
Y.  617;  Addison,  Torts,  422;  Bobinaan  t. 
VaughUm,  8  Car.  &  P.  258. 

Plaintiff's  acts  amounted  to  an  eviction  from 
one  sixth  of  the  premises. 

Expulsion  of  the  tenant  may  be  actual  or 
constructive. 

It  is  sufficient  if  there  is  a  substantial  and 
effectual  deprivation  of  the  beneficial  enjoy- 
ment of  the  property  in  whole  or  part. 

Edgerton  v.  Page,  20  K.  Y.  281;  LounOery 
T.  Snyder,  81  N.  Y.  514. 

Where  there  has  been  an  eviction  of  part  of 
the  demised  premises  by  the  acts  of  the  land- 
lord, there  can  be  no  recovery  on  the  lease  for 
the  rent. 

Christopher  v.  Avetin,  11  N.  Y.  216;  Brigge 
V.  UaU,  4  Leigh.  484.  26  Am.  Dec.  826;  Bayce 
V.  Guggenheim,  106  Mass.  201;  Blair  v.  Clax- 
ton,  18  N.  Y.  629;  Dyett  v.  Pendleton,  8  Cow. 
727;  Lawrence  v.  French,  25  Wend.  448;  Hay- 
tier  V.  Smith,  68  HI.  480. 

When  landlord  interferes,  under  claim  of 
title,  with  demised  premises,  aod  prevents  the 
tenant  from  having  the  use  and  enjoyment  of 
the  whole  or  part  thereof,  tenant  when  sued 

*Headnote  by  Ooulins,  J. 


for  the  rent  subsequently  falling  due,  maj  re- 
cover on  a  counterclaim  for  the  damages  sos- 
tained. 

Qoebet  ▼.  Hough,  26  Minn.  262;  B2ai>  t. 
Olaxton,  tupra;  JBUdred  v.  Leah^,  81  Wis.  546; 
Neto  York  v.  Mabie,  18  N.  Y.  151;  Bogern. 
Ostrom,  86  Barb.  628;  White  v.  Weetem  Attw. 
Co.  of  Toronto  (Minn.)  Jan.  20,  1808. 

Plaintiff  waived  objection  to  the  answer  u 
a  counterclaim  by  failme  to  demur. 

Lace  ▼.  Fixen^  89  Minn.  46;  Walker  t. 
Johneon,  28  Minn.  147;  Oumminge  v.  Ta-^, 
21  Minn.  866;  WiJUon  v.  Fairehiid,  45  MIhil 
208. 

Any  act  of  lessor  under  claim  of  title  or 
ri^ht  against  the  tenant's  enjoyment  of  d^ 
mised  premises  is  a  violation  of  the  covenant 
of  quiet  enjoyment. 

JVew  York  v.  Mabie  and  Edgerton  v.  Pag^, 
eupra;  Avery  v.  Dougherty,  102  Ind.  44S,  52 
Am.  Rep.  680. 

Meeere,  C.  D.  *  ThoauM  D.  O'Brieii 
for  respondent. 

Collins,  J.,  delivered  the  opinion  of  the 

court: 

On  the  trial  of  this  action,  judgment  upon 
the  pleadings  was  ordered  in  plaintiff's  favor, 
and  defendant  appeals  from  the  judgmeot 
thereafter  enterea.  It  appears  from  these 
pleadings  that  plaintiff  leased  to  defendant 
a  citv  lot,  with  the  buildings  situate  thereon, 
for  the  period  of  one  year,  commencing  Jane 
1,  1891,  the  latter  taking  immediate  posses- 
sion, and  using  one  of  the  buildings  as  an 
office.  The  lease  was  in  writing,  containing 
the  usual  covenants,  including  that  of  quiet 
enjoyment.  It  also  provided  for  a  renewal 
for  the  period  of  two  years,  and  at  the  ex- 
piration of  the  first  year  was  properly  re- 
newed. This  action  was  brought  to  recover 
the  stipulated  rent  for  the  months  of  July. 
August,  September,  and  October,  1892.  Bt 
the  answer  defendant  admitted  the  alleged 
failure  and  refusal  to  pay  rent  for  the  four 
months  mentioned,  and  as  a  defense,  by  way 
of  counterclaim,  averred  that  about  July  1st 
plaintiff,  claiming  title  and  ownership  to  the 
same,  entered  upon  and  took  possession,  with 
divers  other  persons,  of  the  easterly  8  feet  of 
the  leased  lot,  and  excavated  the  soil  thereof 
to  the  depth  of  16  feet,  against  defendant's 
protest,  and  thus,  to  the  depth  and  width 
above  indicated,  removing  the  soil  and  ex- 
cavating under  the  said  office  building,  and 
under  an  addition  thereto,  and  a  fireproof 
vault  built  and  erected  on  the  premises  by 
defendant,  and  also  under  the  sidewalk  in 


'  NOTB.— On  the  question  of  tbe  effect  of  a  partial 
eviction  upon  liability  for  rent  which  is  presented 
in  the  above  case,  see  the  note  to  Edmison  v. 
Lowry  (S.  Dak.)  17  L.  B.  A.  27S. 

In  respect  to  the  claim  in  the  above  case  that  the 
landlord  was  not  chargeable  for  acts  done  by  a 
19  L.  R  A. 


third  person  under  an  independent  contraot,  refe^ 
enoe  should  be  made  to  the  note  on  ezceptions  to 
tbe  rule  as  to  liability  for  acts  of  an  independeat 
ooatraotor  which  accompanies  the  oas^of  Hawrer 
V.  Whalen  (Ohio)  U  L.  R.  A.  8B». 


See  also  33  L.  R.  A.  297;  34  L.  R.  A.  575;  39  L.  R.  A.  156;  43  L.  R.  A.  126. 
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front  of  the  entrance  to  satd  office  building, 
whereby  he  had  been  damaged  and  injureid 
in  a  manner  and  to  an  amount  which  need 
not  here  be  detailed.  It  was  further  averred 
by  defendant,  as  one  of  the  unauthorized  acts 
of  plaintiff,  that  on  June  37,  1802,  he  had 
made  and  entered  into  a  certain  written  agree- 
ment with  one  Mannheimer,  a  copy  thereof 
being  incorporated  into  the  answer,  and  that 
the  other  acts  complained  of  were  performed, 
plaintiff  authorizing  and  directing  the  same, 
under  the  agreement,  but  by  Mannheimer  and 
his  aeents.  This  agreement  recites  that  said 
Manimeimer,  as  the  owner  of  the  lot  upon 
the  east  of  the  leased  premises,  was  about  to 
«rect  a  large  and  substantial  building  on  his 
lot,  and,  upon  the  conditions  specified,  it 
was  to  the  advantage  of  both  parties  that  a 
portion  of  the  foundation  for  the  westerly 
wall  of  the  proposed  building  be  placed  upon 
the  plaintiff's  lot.  It  was  therefore  agreed 
between  said  plaintiff  and  said  Mannheimer 
that  the  latter  should  have  the  right,  and  he 
was  authorized  and  empowered,  to  excavate 
u];>on  the  easterly  line  of  plaintiff's  lot  to  the 
width  of  8  feet,  and  to  the  depth  of  14  feet, 
«nd  to  place  in  and -upon  such  excavation  the 
footings  and  foundation  of  the  westerly  wall 
of  the  Duilding  he  was  about  to  erect,  and  to 
keep  and  maintain  the  same  forever.  All  of 
the  wall  proper — that  is,  all  above  the  street 
level— was  to  be  erected  upon  Mannheimer*s 
lot,  and  it  was  to  become  a  party  wall,  un- 
•der  certain  conditions.  It  was  also  agreed 
that  in  making  the  excavation,  and  in  put- 
ting in  the  foundation  for  his  building, 
Mannheimer  should  not  injure  or  interfere 
with  any  building  or  structure  then  on  plain- 
tiff's lot,  nor  wiu  the  use  of  the  surface  of 
the  lot  by  the  tenant  then  in  possession, — the 
present  defendant.  It  was  also  expressly 
-stipulated  that  Mr.  Mannheimer  should  pro- 
vide secure  and  substantial  support  for  all 
l)uildings  then  on  plaintiff's  lot,  including 
the  one  owned  by  the  defendant,  so  that  they 
•should  not  be  iniured  or  damaged  by  the  ex- 
•cavatibn,  or  by  the  erection  of  the  new  struct- 
ure, and,  further,  that,  in  case  of  injury  or 
•damage  to  any  of  said  buildings  by  reason 
thereof,  such  injury  or  damage  should  be 
paid  for  and  sustained  by  Mannheimer ;  this 

fdaintiff  being  indemnified  and  saved  harm- 
ess  therefrom.  Other  conditions  and  stipu- 
lations in  the  agreement  need  not  be  men- 
tioned. 

Counsel  for  respondent  do  not  contend,  as 
we  understand,  that  the  allegations  found  in 
the  answer  fail  to  show  that  defendant's 
Tights  as  a  tenant  in  possession  have  been 
invaded  by  the  parties  who  entered  upon  the 
premises  and  made  the  excavation,  but  their 
position  seems  to  be  that  from  all  of  these 
nverments  and  the  agreement  made  a  part  of 
the  answer,  it  clearly  appears  that  the  inva- 
sion and  trespass  was  that  of  Mr.  Mannlieimer 
and  his  agents,  for  which  the  plaintiff  was 
no  more  responsible  than  he  would  have  been 
had  he  conveyed  the  leased  property  in  fee 
to  the  former,  and  the  excavation  had  then 
been  made.  They  insist  that  it  was  not  the 
purpose  nor  the  effect  of  the  agreement  to 
authorize  the  commission  of  any  unlawful 
4ict  by  Mannheimer,  because  in  it  the  tenant's 
t9L.RA. 


right  of  possession  was  expressly  recognized, 
and  it  was  agreed  that  Mannheimer  should 
not  interfere  with  defendant's  use  of  the  sur- 
face of  the  lot,  nor  should  he  injure  or  inter- 
fere with  any  of  tiie  buildings  upon  the  same. 
By  the  execution  and  delivery  of  the  agree- 
ment, Mr.  Mannheimer  was  authorized  and 
empowered  by  the  owner  of  the  fee  to  enter 
upon  and  remove  a  portion  of  a  lot  which 
the  latter  had  previously  leased  to  the  de- 
fendant for  a  term  of  years,  and  of  which  de- 
fendant, as  tenant,  held  peaceable  possession* 
A  part  of  the  lot  so  to  be  excavated  lav  un- 
derneath the  building  owned  by  the  lanalord, 
and  a  portion  under  the  building  owned  by 
the  tenant ;  his  ownership  thereof  being  men- 
tioned and  acknowledged  in  the  agreement 
with  Mannheimer.  According  to  the  answer 
the  removal  of  ^e  soil  from  at  out  one  sixth 
of  the  surface  of  tiie  premises  seriously  dam- 
aged each  of  these  buildings,  rendering  them 
unsafe  and  insecure,  and  resulted  in  other 
damage  to  the  tenant.  This  result  the  land- 
lord had  so  far  anticipated  as  to  undertake  to 
protect  himself  bv  providing  in  the  agree- 
ment for  his  own  Inaemnity  from  pecuniarv 
loss  should  his  tenant  be  injured.  It  is  dif- 
ficult to  understand  how  the  landlord  could 
authorize  the  performance  of  the  acts  pro- 
vided for  in  the  agreement  without  fully 
realizing  that  a  trespass  was  to  be  committed, 
and  his  tenant's  right  to  quietly  enjoy,  the 
premises  invaded,  imless  his  consent  to  the 
excavation  was  first  obtained.  In  fact  this 
invasion  was  expressly  sanctioned,  aided, 
and  abetted  by  the  agreement,  and  without 
its  execution  it  is  safe  to  say  would  not  have 
occurred.  Taking  the  agreement  in  connec- 
tion with  the  positive  assertion  found  in  the 
answer,  that  the -acts  of  Mannheimer  and  his 
agents  were  committed  under  plaintiff's  di- 
rection, it  is  obvious  that  under  a  claim  of 
title  the  landlord  has  interfered  with  the  ten- 
ant's possession  of  demised  premises,  and  has 
prevented  him  from  having  the  use  and  en- 
joyment of  a  part  thereof.  This  amounted 
to'a  breach  of  the  covenant  for  quiet  enjoy- 
ment, and  when  such  a  condition  exists,  and 
an  action  is  brought  to  recover  for  rent  sub- 
sequently falling  due,  the  tenant  may  coun- 
terclaim and  recover  his  damages.  6oebel  v. 
Hough,  26  Minn.  252. 

It  has  been  urged  by  counsel  for  respondent 
that,  because  the  tenancy  was  acknowledged 
in  the  writing,  no  recovery  as  for  damages 
can  be  allowed.  The  landlord  cannot  be 
permitted  to  excuse  and  avoid  the  conse- 
quences, the  almost  inevitable  result  of  his 
own  acts,  by  showing  that  the  party  with 
whom  he  has  contracted,  and  has  authorized 
to  perform  the  acts  complained  of,  has  agreed 
to  perform  so  that  no  injury  could  result. 
It  has  also  been  argued  that  no  invasion  of 
the  defendant's  rights  was  contemplated,  be- 
cause there  was  no  intimation  or  requirement 
in  the  agreement  that  the  excavation  should 
be  made'  during  the  life  of  the  lease,  and 
there  was  no  obligation  on  Mr.  Mannheimer 
to  remove  the  earth  at  any  time.  In  answer 
to  this,  if  answer  be  required,  we  need  but 
to  say  that  Mr.  M.  was  not  prohibited  from 
commencing  at  once,  and  that  action  during 
the  life  of  defendant's  lease  wad  contemplated 
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it  condufllTely  shown  from  the  provisions  in 
the  agreement  designed  to  protect  the  land- 
lord, plaintiff,  and  save  him  harmless  from 
such  lOSB  and  damages  as  defendant  might 


sustain  as  a  tenant.    A  new  trial  must  b* 
had. 

Judgment  reterted, 

Vanderburufht «/.,  took  no  park 
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1.  Itls  within  the  scope  of  the  employ- 
ment of »  aaleaman  to  eanaethe  arreet 

and  search  of  a  person  whom  be  believes  to  have 
stolen  property  from  his  custody. 

£•  The  role  that  anthorHy  ik?om  a  mas- 
ter todo  an  illei^  aet  cannot  be  in- 
ferred as  a  matter  of  law,  to  a  rule  for  the 
court,  tn  the  absence  of  evidence  bearing  upon 
the  ISBue,  and  does  not  preveat  a  lo^rloal  Infer- 
ence of  fact  from  proven  facts,  even  If  that  in- 
ference to  that  a  master  has  directed,  a  wrong. 

8.  The  c<»nrt  may  imply  the  responsi- 
bility of  the  master  for  the  wronfrf  ol  or  ex- 
cessive exercise  of  a  ser^ant^  discretion,  where 
the  act  would  have  been  lawful  If  supposed  cir- 
cumstances had  been  real. 

4.  The  master  can  be  held  only  for  act- 
ual ilamafl;ns  from  a  wrongful  act  of  hta  serv- 
ant, unless  he  participated  in,  or  approved  of,  the 
wrong. 

(February  2K,  188B.) 

PETITION  by  defendants  for  a  new  trial 
of  an  action  brought  by  plaiDtiff  to  recover 
for  her  alleged  wrongful  arrest  at  the  instance 
of  defendants,  in  which  a  Judgment  had  been 
entered  in  plaintiff's  favor.  jSteio  trial  rtfuied 
ujkm  condition. 

The  facts  are  stated  in  the  opinion. 
'  Mr.  Frederick  Rneckert  for  defendants 
in  support  of  the  motion. 

Mr,  €toor|fe  J.  West  for  plaintiff,  con- 
tra, 

Douglas* «/.,  delivered  the  opinion  of  the 
court: 

The  jury  have  substantially  found  in  this 
case  that  the  defendants*  salesman,  erro- 
neously suspecting  the  plaintiff  of  having 
stolen  a  package  of  spoons  from  the  store, 
which  was  in  his  charge,  detained  her,  sent 
for  a  police  officer,  and  caused  her  to  be  sent 
to  the  police  station,  and  there  searched,  and 
they  assessed  the  damages  to  the  plaintiff  in 
the  sum  of  $750.  The  aefendauts  bring  their 
petition  for  a  new  trial,  alleging  tlmt  the 
verdict  is  against  the  evidence ,  that,  if  the 
facts  were  as  found,  the  defendants  are  not 
liable;  and  that  the  damages  are  excessive. 
The  questions  of  law  involved  are  raised  by 
exceptions  to  the  refusal  of  the  presiding 
judge  to  rule  as  requested  by  the  defendants, 
and  by  exceptions  to  the  charge  as  given. 


The  proposition  upon  which  these  exceptiona 
are  based,  and  which  the  defendants  contend 
is  established  by  the  cases  he  cites,  is  that, 
as  matter  of  law,  it  is  not  within  the  scope 
of  the  employment  of  a  salesman  left  in 
charge  of  a  store  to  cause  the  arrest  and  search 
of  a  person  whom  he  believes  to  have  stolen 
property  from  his  custody.  The  general  rale 
defining  the  liability  of  a  master  for  the  acta 
of  his  servant  is  thus  laid  down  in  Wood  on 
Master  and  Servant,  (sec.  279:)  "For  all 
acts  done  by  the  servant  under  the  express 
orders  or  direction  of  the  master,  as  well  as 
for  all  acts  done  in  the  execution  of  his  roas- 
ter's business  within  the  scope  of  his  employ- 
ment, the  master  is  responsible:  but  when 
the  act  is  not  within  the  scope  of  his  employ- 
ment, or  in  obedience  to  the  master's  orders, 
it  is  the  act  of  the  servant,  and  not  of  the 
master,  and  the  servant  alone  is  responsible 
therefor. "  The  principle  of  the  rule  is  stated 
by  Andrews,  «/. ,  in  Bounds  v.  Delaware  dt  L. 
W,  R,  Co,,  64  N.  Y.  129.  as  follows:  "The 
master  is  liable  only  for  the  authorized  acts 
of  the  servant,  and  the  root  of  his  liability 
for  the  servant's  act  is  his  consent,  express  or 
implied,  thereto.  When  the  master  is  to  be 
considered  as  having  authorized  the  wrong- 
ful act  of  the  servant  so  as  to  make  him  lia- 
ble for  his  misconduct  is  the  point  of  diffi- 
culty. Where  authority  is  conferred  to  act 
for  another  without  special  limitation,  it 
carries  with  it,  by  implication,  authority  to 
do  all  things  necessair  to  its  execution ;  and, 
when  it  involves  the  discretion  of  the  servant 
or  the  use  of  force  towards  or  against  another, 
the  use  of  such  discretion  or  force  is  a  part 
of  the  thing  authorized,  and,  when  exercised, 
becomes,  as  to  third  persons,  the  discretion 
and  act  of  the  master.  .  .  .  The  master 
who  puts  the  servant  in  a  place  of  trust  or 
responsibility,  or  commits  to  him  the  man- 
agement of  nis  business  or  the  care  of  his 
property,  is  justlv  held  responsible  when  the 
servant,  through  lack  of  judgment  or  discre- 
tion, or  from  infirmity  of  temper,  or  under 
the  influence  of  passion,  aroused  by  the  cir- 
cumstances and  the  occasion,  goes  beyond  the 
strict  line  of  his  duty  or  authority,  and  in- 
flicts an  unjustifiable  injury  upon  another.** 
It  is  not  contended  that  this  general  rule  is 
not  settled  by  reason  and  authority,  but  the 
defendants  say  that  the  acts  here  complained 
of  were  not  within  the  scope  of  their  agent'a 
employment.  It  is  obvious  that  in  most 
cases  the  question  is  one  of  fact.  What  are 
the  limitations  of  an  agent's  or  a  servant's 
authority  depends  generally  upon  the  Uiings 
he  is  to  do,  the  object  he  is  set  to  accom- 


Nom.— As  to  the  liability  of  an  employer  for  I 
false  arrest,  ImprlBODmeDt,  or  malicious  proseou-  I 
tion  bv  servant,  see  Mulligan  v.  New  York  &  R.  B. 
B.Oo.UL.B.A.791,andfu)te,129  N.Y.  606;  GUI- 
19  L.  R  A. 


ingrham  v.  Ohio  River  R.  Oo.  14  L.  B.  A.  708, » 
W.  Va.  686;  Palmeri  v.  Manhattan  B.  Oo.  10  L.  &. 
A.  188, 183  N.Y.  ML 
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plisb,  the  degree  of  diBcretfon  which  the 
position  where  he  is  placed  and  the  exigen- 
cies of  the  occasion  reasonably  call  for. 
These  are  matters  of  common  knowledge 
when  they  pertain  to  the  ordinaiy  occupations 
of  men,  matters  of  fact,  as  well  known  to  the 
}uiT  as  to  the  court,  or  inferences  of  fact  from 
well-known  or  proyen  facts,  which  it  is  as 
much  the  province  of  the  Jury  to  draw  as  it 
is  the  proyince  of  the  court  to  carry  out  a 
principle  of  law  to  particular  deductions. 
It  is  only  when  the  act  under  consideration 
is  clearly  foreign  to  the  scope  of  the  employ- 
ment that  the  court  can  exclude  it  as  a  mat- 
ter of  law.  Opinion  of  Denman,  «/.,  for  a 
majority  of  the  court  in  Bums  y.  Paukon, 
42  L.  J.  C.  P.  802,  L.  R.  8  C.  P.  568. 
**  What  is  or  is  not  within  the  course  of  the 
■ervant's  employment  or  the  course  of  his  au- 
thority is,  withm  certain  limits,  a  question 
of  fact ;  and  the  decisions  of  the  courts  on 
the  subject  are  not  altogether  consistent,  or 
easily  to  be  reconciled."  Addison,  Torts, 
(8th  ed.,  by  H,  G.  Wood,)  *107.  Some  of 
these  inconsistencies  have  evidently  arisen 
from  attempts  to  ascertain  sharp  legal  dis- 
tinctions where  the  cases  presentea  legiti- 
mately only  questions  of  fact.  Bearing  in 
mind  these  considerations,  we  may  now  con- 
sider the  cases  cited  by  counsel  as  settling 
principles  by  which  this  case  should  be  de- 
cided. 

Two  principles  seem  to  be  recognized  by 
the  English  cases  cited :  First.  That,  when 
a  servant  not  specially  appointed  to  protect 
property  arrests  a  person  whom  he  supposes 
to  have  stolen  his  master's  goods,  the  servant 
must  be  presumed  to  have  acted  in  pursuance 
of  his  duty  as  a  good  citizen,  and  not  in  the 
scope  of  his  employment  as  a  servant.  This 
was  strenuously  urged  by  counsel  in  Edwarda 
V.  Londo7i  dhJSr.  W,  R.  Co,,  L.  R.  6  0.  P. 
445,  and  was  adopted  by  the  court  as  the  rule 
for  that  case.  We  doubt  its  cogency  as  a 
rule  of  universal  application.  The  arrest  of 
a  thief  is  not  an  ordinary  necessity  of  com- 
mercial business.  An  attempt  to  steal  is  an 
extraordinary  event  which  puts  the  guardian 
of  the  property  to  an  instantaneous  election 
of  means  to  frustrate  it.  A  clerk  or  sales- 
man in  such  a  case  may  as  necesntate  be  in- 
vested with  duties  and  powers  which  are 
more  germane  to  the  scope  of  employment 
of  an  officer.  The  opinions  of  the  judges. 
however,  are  instructive  in  this  connection 
as  showing  assent  to  the  converse  of  the 
proposition,  which  is  nearer  the  case  at  bar. 
Keating,  J.,  (page  448,)  says:  "If  there  is 
any  evidence  to  fix  the  defendants,  it  must 
be  upon  an  implied  authority  resulting  from 
Holmes'  position  as  their  servant,  and  that 
raises,  broadly,  the  question  whether  a  person 
in  the  position  of  Uolmes  has  implied  au- 
thority to  give  into  custody  any  one  whom 
he  suspects  to  have  stolen  his  master's  goods. 
I  thinK  there  is  no  such  implied  authority. 
It  is  admitted  that  the  point  is  new,  and  that 
there  is  no  case  in  which  such  an  authority 
has  been  assumed  to  exist.  .  .  .  There 
seem  no  grounds  for  saying  that  what  was 
done  was  in  the  ordinary  course  of  the  busi- 
ness of  the  company,  nor  that  it  was  for  their 
benefit,  except  in  so  far  as  it  is  for  the  benefit 
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of  all  the  queen's  subjects  that  a  criminal 
should  be  convicted.  If  Holmes  acted  from 
a  sense  of  the  duty  which  rests  on  everr  one 
to  give  in  charge  a  person  whom  he  thinks 
is  committing  a  felony,  his  conduct  would 
in  no  way  be  connected  with  the  defendants.  ^ 
Montague  Smith,  «/.,  says:  "No  doubt,  if 
in  fiirttierance  of  the  particular  business  of 
the  company  it  is  necessary  to  arrest  a  per- 
son, the  servants  of  the  company  have  an  im- 
plied authority  to  do  it  .  .  .  Here,  how- 
ever, the  cause  of  the  arrest  was  not  at  all 
connected  with  the  company's  business,  and 
it  cannot,  I  think,  be  presumed  that  the  com- 
pany gave  authority  to  their  servants  gener- 
ally to  apprehend  any  person  whom  the  serv- 
ants thinK  Is  committing  a  felony,  even 
though  on  the  company's  property. '^  Brett, 
«/.:  ^It  is  not  enouffh  that  the  act  should 
be  for  the  benefit  of  ue  master,  but  it  must 
be  in  the  ordinary  course  of  business,  in  order 
that  an  authority  to  do  it  may  be  implied. 
In  the  case  of  a  person  being  arrested  for 
breaking  the  company's  by-lawf.  it  mav 
well  be  said  that  Uiis  is  the  way  ^n  which 
the  company  carry  on  their  business;  and 
similarly  if  an  officer  be  appointed  expressly 
to  watch  the  company's  property.  I  should 
think,  if  he  took  an  innocent  person  into 
custody  on  the  charge  of  stealing,  it  might 
well  be  said  that  the  company  were  liable.  ^ 
In  AU&ti  V.  London  &  8.  W.  R,  Co,,  L.  R. 
6  Q.  B.  65,  a  booking  clerk  for  the  railway 
company  caused  the  arrest  of  a  person  who 
had  apparently  attempted  to  rob  the  till  in 
his  charge.  The  attempt  was  unsuccessful, 
and  had  ceased  at  the  time  of  the  arrest.  It 
was  held  that  such  an  arrest  was  not  in  the 
scope  of  the  clerk's  employment,  its  object 
being  the  punishment  of  the  offense,  not  the 
protection  of  the  property,  but,  in  the  course 
of  his  opinion,  Blackburn,  J.,  says,  (page 
68 :)  "I  am  inclined  to  think  that  if  a  man 
in  charge  of  a  till  were  to  find  that  a  person 
was  attempting  to  rob  it,  and  he  could  not 
prevent  him  from  stealing  the  property  other- 
wise than  by  taking  him  into  custody,  the 
person  in  charge  of  the  till  might  have  an 
implied  authority  to  arrest  the  offender ;  or 
if  the  clerk  had  reason  to  believe  that  the 
money  had  been  actually  stolen,  and  he  could 
get  it  back  by  taking  the  thief  into  custody, 
and  he  took  him  into  custody  with  a  view  of 
recovering  the  property  taken  away,  it  might 
be  that  that  also  might  be  within  the  author- 
ity of  a  person  in  charge  of  a  till.  I  am  not, 
however,  prepared  to  pronounce  a  decided 
opinion  on  these  supposed  cases.  The  pres- 
ent case  is  altogether  different.  There  is  a 
marked  distinction  between  an  act  done  for 
the  purpose  of  protecting  the  property  by 
preventing  a  felony,  or  of  recovering  it  back, 
and  an  act  done  for  the  purpose  of  punishing 
the  offender  for  that  which  has  already  been 
done."  Second.  That  it  cannot  be  inferred 
as  matter  of  law  that  a  master  has  authorized 
his  servant  to  do  an  act  which  he  could  not 
lawfully  do  himself  in  the  circumstances 
supposed  by  the  servant  to  exist.  In  PouUon 
V.  London  d  8,  W,  JR.  Co,,  L.  R.  2  Q.  B. 
534,  this  proposition  is  thus  expressed  by 
Mr,  Justice  Shee,  (page  541 :)  "  An  author- 
ity cannot  be  implied  to  have  been  given  to 
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a  servant  to  do  an  act  wblch,  If  his  master 
were  on  the  spot,  the  master  would  not  be 
Justified  in  doing  on  the  assumption  of  a 
pariicular  state  of  facts.*  The  servant  in 
this  case  caused  the  arrest  of  a  passenger  be- 
cause he  supposed  the  freight  due  for  trans- 
portation of  the  passen^er^s  horse  had  not  been 
paid.  If  the  supposition  had  been  true,  the 
arrest  would  have  been  unlawful,  and  there 
could  be  no  implied  authority,  because  the 
limit  of  the  servant's  powers  was  defined  by 
Act  of  parliament.  In  the  same  case,  Black- 
bum,  c/.,  says,  (page  688:)  **  There  can  be 
no  question  that  where  a  railway  company, 
or  any  other  body,  have  upon  the  spot  a  per- 
son acting  as  their  agent,  that  is  evidence  to 
go  to  the  jury  that  that  person  has  authority 
to  do  all  those  things  on  their  behalf  which 
are  right  and  proper  in  the  exigencies  of  their 
business, — all  such  things  as  somebody  must 
make  up  his  mind,  on  behalf  of  the  companv, 
whether  they  should  be  done  or  not ;  and  the 
fact  that  the  company  are  absent,  and  the 
person  is  there  to  manage  their  affairs,  is 
prima  facie  evidence  that  he  was  clothed 
with  authoritv  to  do  all  that  was  right  and 
proper ;  and  if  he  happens  to  make  a  mistake, 
or  commit  an  excess  while  acting  within  the 
scope  of  his  authority,  his  employers  are  re- 
sponsible for  it." 

In  applying  the  principle  of  this  case,  lis 
limitations  must  not  be  lorgotten. 

1.  It  is  a  rule  for  the  court,  in  the  absence 
of  evidence  bearing  upon  the  issue.  It  does 
not  prevent  a  logical  inference  of  fact  from 
proven  facts,  even  when  that  inference  is 
that  the  master  has  directed  a  wrong.  The 
Court  of  Appeals  of  New  York,  in  Lyvch  v. 
Metropolitan  Elet.  R,  Co.,  Wi  N.  Y.  77,  48 
Am.  Kep.  141,  found  that  the  Jury  were  jus- 
tified in  believing  from  the  evidence  that  the 

fate  keeper  was  expected  by  the  companv  to 
etain  persons  who  refused  to  present  tickets 
or  to  pay  their  fares.  The  scope  of  the  em- 
ployment being  thus  ascertained,  they  say, 
(page  86 :)  "In  anything  that  he  did  he  did 
not  act  for  any  purpose  of  his  own,  but  to 
discharge  what  he  believed  to  be  his  duty  to 
his  principal.  It  matters  not  that  he  exceeded 
the  powers  conferred  upon  him  by  his  prin- 
cipal, and  that  he  did  an  act  which  the  prin- 
cipal was  not  authorized  to  do,  so  long  as 
be  acted  in  the  line  of  his  duty,  or,  being 
engaged  in  the  service  of  the  defendant,  at- 
tempted to  perform  a  duty  pertaining,  or 
which  he  believed  to  pertain,  to  that  service. 
He  detained  the  plaintiff  at  the  [railroad] 
station,  caused  his  arrest,  went  with  the  po- 
lice officer  to  the  police  station,  there  made 
a  complaint,  and  then  the  next  morning  ap- 
peared before  the  police  magistrate,  and  re- 
newed his  complaint.  These  were  successive 
steps  taken  by  the  gate  keeper  to  enforce  the 
payment  of  the  fare  by  the  plaintiff,  or  to 
punish  him  for  refusing  to  pay  it,  and  for 
all  that  he  did  the  defendant  is  responsible. '* 
See  also  &mith  v.  Webster,  23  Mich.  298; 
Barden  v.  JPelch,  109  Mass.  154. 

2.  Neither  does  this  principle  forbid  the 
court  to  imply  the  responsibility  of  the 
master  for  the  wrongful  or  excessive  exercise 
of  the  servant's  discretion  in  a  case  where 
the  act  done  would  have  been  lawful  if  the 
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supposed  circamstnnces  had  been  real.  This 
limitation,  carefully  made  by  Mr,  JusticB 
Shee,  seems  to  have  been  ignored  in  the  case 
of  Mali  V.  Lord,  39  N.  Y.  fel,  100  Am.  Dec 
448,  which  is  cited  by  counsel  as  decisive  of 
tJie  case  at  bar.  The  opinion,  delivered  by 
Judge  Grover.  rests  the  case  upon  the  reascMi- 
ing  of  PoulUm  v.  London  db  8,  W,  R.  Co,, 
but  makes,  as  we  think,  an  unwarranted  ex- 
tension of  it.  The  court  says,  (page  384 :) 
**  It  cannot  be  presumed  that  a  master,  by  in- 
trusting^ his  servant  with  his  property,  and 
conferring  power  upon  him  to  transact  his 
business,  thereby  authorizes  him  to  do  any 
act  for  its  protection  that  he  could  not  law- 
fully do  himself  if  present.  The  master 
would  not,  if  present,  oe  justified  in  arrest- 
ing, detaining,  and  searching  a  person  upon 
suspicion,  however  strong,  of  having  stolen 
his  goods,  and  secreted  them  upon  his  person. 
The  authority  of  the  superintendent  could 
not,  therefore,  be  implied  from  his  employ- 
ment. **  It  is  quite  true  that  the  master 
would  have  had  no  right  to  arrest  and  search 
an  innocent  person;  but  it  is  equally  true 
that  he  would  have  had  the  right  to  detain 
a  thief,  and  to  recapture  his  property  from 
him.  The  case,  therefore,  was  one  where  the 
act,  aside  from  any  excessive  force,  might 
be  lawful  or  unlawful  aocording  to  whether 
the  supposed  circumstances  were  real  or  un- 
real. The  servant  was  left  in  a  situation 
where  he  was  obliged  to  determine  the  fact, 
and  where  his  duty  to  his  master  depended 
upon  his  decision.  The  decision  was  his,  as 
the  substitute  of  the  master,  and  the  act  was 
one  intended  by  him  to  be  for  his  master^s 
benefit,  and  which  his  duty  required  if  the 
facts  were  as  supposed ;  hence,  as  to  third 
persons,  it  was  the  master *s  act.  The  crite- 
rion of  the  master's  liability  can  never  be 
whether  the  act  would  have  been  lawful  for 
the  master  to  have  done  in  the  circumstances 
as  they  actually  existed. 

It  remains  to  apply  these  principles  to  the 
case  at  bar.  The  servant  in  this  case  was 
left  with  an  assistant  in  charge  of  his  master's 
store.  His  ordinary  duties  undoubtedly  were 
to  show  goods,  and  to  sell  them  to  customers. 
It  was,  however,  equally  his  duty  to  protect 
his  master's  property  from  pilfering.  The 
acts  complained  of  were  evidently  done  with 
that  intention.  The  arrest  was  for  the  pur- 
pose of  searching  for  and  recovering  the 
master's  property,  not  with  the  obiect  of 
punishing  crime  airainst  the  public.  The  es- 
tablishment was  not  a  railroad  station  where 
the  multiplicity  of  emplo^^s  confines  each 
one  to  a- narrow  round  of  duties,  where  special 
officers  are  stationed  to  preserve  order  and  de- 
tain criminals;  nor  a  large  dry  goods  em- 
porium, where  detectives  and  watchmen  are 
employed  to  guard  against  thieves.  The 
servant  here  was  salesman  and  custodian  in 
one.  Whatever  the  master  might  do  in  the 
protection  of  his  property  he  expected  his 
servant  to  do  in  his  absence.  If  the  servant 
had  seen  the  plaintiff  take  up  and  secrete  the 
package  of  spoons  in  question,  and  had  al- 
lowed her  to  walk  away  with  them  unmo- 
lested, could  any  one  say  that  he  had  not 
been  derelict  in  his  duty  to  his  master?  If, 
in  the  performance  of  this  duty,  he  mistook 
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tbo  occasion  for  it,  or  exceeded  his  powers,  or 
employed  an  improper  degree  of  compulsion, 
the  mistake  and  the  excess  must  be  answered 
for  by  the  master.  We  conclude,  therefore, 
that  the  directions  asked  by  the  defendants 
were  rightly  refused,  and  that  the  charge 
correctly  stated  the  law  of  the  case.  We  are 
not  convinced  by  an  examination  of  the  tes- 
timony that  the  preponderance  of  evidence 
is  so  stronffly  against  the  verdict  as  to  war- 
rant us  in  disturbing  it.  If  the  jury  believed 
the  plaintiff  instead  of  the  clerk  and  the  po- 
lice officer,  they  were  justified  in  finding  the 
verdict  of  guilty.  The  damages,  however, 
which  were  awarded  are  grossly  excessive  as 
compensation  for  the  wrong  which  the  plain- 
tiff suffered.    They  must  have  been  estimated 


on  the  supposition  that  exemplary  or  puni- 
tive damages  were  allowable  in  a  case  of  this 
kind.  The  law  upon  this  point  was  settled 
at  an  early  day  by  this  court  in  the  case  of 
Hagan  v.  Providenee  A  W,  B.  Co.,  8  R.  I.  88, 
where  the  late  Ohuf  JiuHce  Brayton  clearly 
shows  that,  unless  the  principal  participates 
in  or  approves  the  wrong  of  his  servant,  he 
can  be  held  only  for  the  actual  damages 
occasioned  thereby.  The  opinion  of  Judge 
Brayton  is  quoted  with  approval  by  the  Su- 
preme Court  of  the  United  States  m  the  re- 
cent case  of  Lake  Shore  &  M,  8.  R.  Co,  v. 
Prentice,  147  U.  S.  101,  87  L.  ed.  97. 

For  this  reason  we  think  a  new  trial  should 
be  granted^  unless  the  plaintiff  wiU  consent  to 
remit  the  damages  in  excess  cff  tlie  sum  oj  $100. 
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STATE  of  North  Carolina,  Appt., 

«. 

T.  N.  WOMBLB. 

( N.a ) 

1«  An  exemption  from  road  duty  of 
railroad  employes  in  the  charter  of  the 
company  Is  saved  from  repeal  by  a  general  law, 
as  an  Aot**loca]  or  private  in  Its  nature,**  within 
the  meaning  of  Code.  M  8867, 8878. 

S.  TheezempUonfromroaddittyoftlie 
employes  of  a  certain  railroad  cor- 
poration wiQ  not  be  held  unoonstitutlonai  as 
the  grant  of  a  speoiai  priviiege  to  particular 
perBons,  where  it  does  not  appear  that  the  pur- 
pose of  the  Legislature  was  not  to  provide  for  the 
safety  and  security  of  persons  and  property 
carried  by  such  company. 

(April  26. 1803.) 

APPEAL  by  the  state  from  a  Judgment  of 
the  Superior  Court  for  Chatham  County  in 
favor  of  defendant  upon  an  indictment  for 
failure  to  work  on  the  public  road.    Affirmed. 

The  jury  returned  a  special  verdict  finding 
that  the  defendant  was  a  depot  agent  at  Gold- 
ston,  Chatham  county,  in  the  employ  of  the 
Cape  Fear  &  Yadkin  Valley  Railroad  Com- 
pany, and  was  duly  summoned  by  the  over- 
seer of  the  road  in  the  township  to  work  the 
same,  to  which  he  had  been  assigned  by  the 
board  of  supervisors.  Defendant  received  the 
summons,  but  failed  to  appear  and  work  as 
required,  and  refused  to  pay  any  amount  in 
lieu  thereof,  claiming  that  he  was  an  em- 
ploy6  of  said  company,  and  in  its  actual  serv- 
ice, and  was  exempt  by  its  charter  from 
working  the  public  road. 

The  court  held  the  defendant  not  guilty, 
and  the  solicitor  of  the  state  appealed  from 
the  judgment  rendered. 

Messtrs,  T.  P.  Davidson,  Atty-Oen,,  and 
A.  W.  Haywood  for  the  State. 

Mr,  B.  T,  Gra^  for  defendant. 


Arerjt «/.,  delivered  the  opinion  of  the 
court: 

Conceding  that  the  section  in  the  charter 
of  the  Cape  Fear  &  Tadkln  Valley  Railroad 
Company  which  provides  that  the  **  officers, 
servants,  and  employes  of  the  corporation 
shall  be  exempt  from  the  performance  of  or- 
dinary militia  duty,  working  on  public  road, 
and  serving  on  juries,"  (Acta  1852,  chap. 
147,  §  25;  Laws  1879,  chap.  67,)  constituted 
no  part  of  the  contract  between  the  state  and 
the  company,  it  remains  to  be  determined 
whether  that  particular  section  has  been  re- 
pealed by  the  enactment  of  sections  2018  and 
2059  of  the  Code,  which  declare  that  certain 
classes  of  persons,  and  no  others,  shall* be 
exempt  from  liability  to  work  on  the  public 
roads.  Those  provisions  of  the  General  Road 
Law  are  clearly  repuj^nant  to,  and  operate  as 
a  repeal  of,  that  portion  of  the  charter  which 
granted  the  exemption,  unless  the  older  stat- 
ute was  in  contemplation  of  law,  **  local  or 
private  in  its  nature,"  and  was  "saved  irora 
repeal"  by  sections  8867  and  8878  of  the  Code. 
BAepherd  v.  WaM  County  Comrs.  90  N.  a 
117.  It  has  been  settled  that  Acts  incorpo- 
rating railroad  companies  are  private  stat- 
utes. Durham  v.  Richmond  &  2),  R,  Co.  108 
N.  C.  899.  Hughes  v.  Crwoen  County  Comrs, 
107  N.  C.  598.  But  it  is  contended  that  the 
charter  of  a  railroad  company  may  contain 
some  provisions  of  a  public  and  some  of  a 
private  nature,  and  that,  under  a  proper  con- 
struction of  the  saving  provisions  cited,  in 
enacting  the  Code  the  Legislature  repealed 
not  the  whole  but  every  section  of  every  rail- 
road charter  theretofore  granted  by  the  state, 
which  could  be  singled  out  and  shown  to 
operate  upon  the  whole  of  the  public.  It 
would  be  difficult  to  foresee  the  eflfects  of 
such  ruling  upon  the  charters  of  public, 
quasi  public,  and  strictly  private  corpora- 
tions in  this  atskie.  The  safer  and  more  nat- 
ural interpretation  of  the  saving  statutes  is 
that  private,  as  well  as  local,  Acts  are,  as  a 


NoTB— The  above  deoision  seems  to  be  rather  a  |  As  to  the  power  of  courts  to  consider  extrinsic 
ttroDflr  one  in  favor  of  a  statute  (framing  special  I  evidence  on  the  subject  of  the  constitutionality  of 
privlieffes  or  exemptions  and  in  denial  of  Judicial  I  a  statute,  see  note  to  Stevenson  v.  Ool^an  (Cal.)  14 
power  to  review  the  leerlslatlve  action.  '  L.  B.  A.  460. 

19  L.  R  A. 


NoBTH  Cabolina  Supbeme  Court. 


Apk.^ 


whole,  and  in  eyery  clanse,  unaffected  by 
any  repugnant  provision  of  the  Code.  The 
language  of  section  8878  is  that  "no  Act  of 
a  private  or  local  nature  .  .  .  shall  be 
construed  to  be  repealed  by  any  section  of 
this  Code,"  as  we  tnink,  in  whole  or  in  part. 
Any  other  construction  would  involve  an 
endless  scrutiny  of  both  municipal  and  rail- 
road charters  to  ascertain  how  much  of  every 
particular  one  is  still  left  intact  The  fact 
that  so  much  of  a  private  Act  as  creates  a 
criminal  offense  applicable  alike  to  all  citi- 
zens of  the  state,  is  so  far  public  that  the 
courts  will  take  judicial  notice  of  its  exist- 
ence without  offering  it  in  evidence,  is  not 
inconsifltent  with  a  purpose  on  the  part  of  the 
Legislature  to  save  from  repeal  nut  simply 
certain  sections,  but  the  whole,  of  an  ''Act 
of  a  private  nature."  If  the  charter  of  the 
North  Carolina  Railroad  and  that  of  the  At- 
lantic &  North  Carolina  Railroad  are  private 
Acts,  as  both  have  been  held  to  be,  {Ihirham 
▼.  Rickmond  db  D.  B.  Go,  and  Eughea  v. 
Oraf)en  County  Oomn.  iupra,)  then  that  un- 
der consideration  is  also  a  private  statute, 
and  all  three,  from  beginning  to  end,  remain 
unaltered  by  the  repugnant  provisions  of  the 
Code.  It  is  true  that  section  2017  of  the 
Code  constituted  a  part  of  chapter  82,  Laws 
1879,  (being  section  4,)  and  that  bv  section 
12  of  said  chapter  all  laws  and  clauses  of 
laws  in  conflict  with  its  provisions  were  re- 
pealed. But  it  does  not  necessarily  follow 
that  the  effect  of  that  statute  was  to  establish 
a  sweeping  rule,  without  any  such  exception 
as  had  been  previously  maae  by  law.  The 
very  next  section,  (2018,)  which  then  consti- 
tuted a  part  of  the  Revised  Code,  provided 
that  **  no  persons  between  the  ages  prescribed 
shall  be  exempt,  except  such  as  shall  be  ex- 
empted by  the  General  Assembly  or  the  board 
of  supervisors,"  etc.  The  Code  commission- 
ers, nnding  no  conflict  between  the  two  sec- 
tions, brought  forward  both ;  yet,  if  the  Act 
of  1879  is  to  receive  the  construction  con- 
tended for,  there  could  be  no  exception,  not 
even  when  the  General  Assembly  had  specific- 
ally declared  certain  persons  exempt.  When 
the'  charter  of  the  railroad  company  was 
granted,  in  1858,  the  Revised  Code  (chap. 
101,  §  9)  made  it  the  duty  of  the  overseer  to 
**  summon  all  white  males  between  the  ages 
of  eighteen  and  forty-five"  etc.,)  the  Act  of 
1879  being  a  re-enactment  of  it,  (and  a  sub- 
sequent section  (12)  of  the  same  chapter  -ex- 
cepted (just  as  the  Code,  §  2018,  has  done) 
all  such  persons  as  "shall  be  exempted  by 
the  General  Assembly. "  By  reference  to  the 
Revised  Statutes,  (chap.  104,  §§  10,  12.) 
we  find  Uie  same  provisions:  First,  that 
**all  males  between  eighteen  and  forty-five" 
shall  be  summoned,  and  shall  be  liable  to  a 
penalty  for  failing  to  work;  and,  second, 
that  no  person  shall  be  excused  except  such 
as  are  or  shall  be  exempted  by  the  Gen- 
eral Assembly,  etc.  By  going  still  further 
back  to  the  fountain  h^ad,  it  appears  that 
those  two  sections  of  the  Code  (sees.  2017, 
2018)  were  enacted  in  the  years  1784  and 
1786 ;  the  first  being  substantially  the  same 
as  section  8,  chapter  256,  Acts  1786,  and  the 
second  the  same  as  section  8,  chapter  227, 
Acts  1784 ;  the  later  of  the  two  being  by  its 
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terms  merely  amendatory  of  the  former.  1 
Potter's  Revisal,  chaps.  227,  257.  So  at 
every  stage  of  the  history  of  legislation  on 
this  subject,  by  construing  all  the  statutes  in 
force  together,  and  giving  effect  to  all  lawa 
in  existence,  we  reach  inevitably  the  conclu- 
sion that  the  statutory  general  rule  has  at  all 
times  made  all  such  persons  between  eighteen 
and  forty- five  liable,  but  the  exception  ha» 
kept  pace  with  the  rale,  and  has  provided 
for  the  exemption  of  such  as  had  been,  or 
should  be,  by  any  special  legislation  or  by 
the  action  of  the  county  authorities,  for  cer- 
tain specified  reasons,  excused.  It  is  clear 
that  ine  charter  was  enacted  (in  1858)  in  the 
face  of  the  same  sweeping  rule  followed  by 
the  same  exception  (of  such  as  shall  be  ex- 
empted by  the  General  Assembly,  etc.,— Rev. 
Code,  chap.  101,  §§  9,  12)  as  in  the  present 
Code,  the  two  having  stood  together  in  per- 
fect harmony  since  1784,  and  the  immunity 
given  was  manifestly  intended  to  be  placed 
and  to  stand  until  repealed  within  theexcep 
tion.  The  Legislature,  in  1879,  re-enacted 
section  9,  and  declared  all  clauses  inconsist- 
ent with  it  repealed.  Does  it  follow  th&t 
section  12  was  thereby  repealed?  If  they 
were  repugnant,  as  is  contended,  how  could 
they  have  Deen  left  standing  in  the  Revised 
Code  as  sections  in  the  same  chapter,  and  on 
successive  pages?  Not  only  did  the  emincDt 
men  who  codified  the  laws  in  1855  consider 
them  consistent  with  each  other,  but  the  com- 
missioners, in  1888,  upon  reviewing  the  his- 
tory of  legislation  on  the  subject,  brought 
forward  both  as  a  part  of  the  existing  stat- 
utory law,  and  recommended  a  re-enactment. 
In  so  construing  the  law,  both  commissions 
adopted  the  views  of  Nash,  Battle,  and  Ire- 
dell in  bringing  forward  the  same  provisions 
from  the  Acts  of  1784  and  1786.  How,  then, 
could  the  provision  in  the  charter  be  repug- 
nant to  a  statute  which  has  stood  side  by  side 
with  another  specially  excepting  such  pro- 
visions at  every  moment  of  time  from  1786 
to  1888,  when  the  Code  became  the  law? 
Endlich,  Interpretation  of  Statutes,  §|^  227. 
228. 

But  it  is  contended  that  if  the  exempting 
clause  was  not  repealed  by  implication  it 
was  nevertheless  void  db  initio,  as  a  vain  at- 
tempt to  grant  a  special  privilege  to  partic- 
ular persons.  Every  presumption  is  in  favor 
not  only  of  the  constitutionality  of  law.s 
passed  by  the  Legislature,  but  of  the  good 
faith  of  all  law-making  bodies.  Where, 
therefore,  it  appears  to  have  been  within  the 
purview  of  its  power  to  enact  a  law  in  order 
to  effectuate  a  public  purpose,  the  courts  aa* 
not  at  liberty  to  question  the  motives  of  a 
co-ordinate  branch  of  the  government.  In- 
deed, unless  the  law  itself  declares  the  intent 
with  which  it  was  i)assed,  it  is  the  duty  of 
the  courts  to  enforce  it  as  they  find  it  enacted, 
assuming  that  of  several  conceivable  motives 
the  lawful  one  only  operated  to  cause  its  en- 
actment. State  v.  Moore,  104  N.  C.  714; 
Baltimore  v.  Stat-e,  74  Am.  Dec.  595,  notes; 
Hoke  V.  Henderson,  15  N.  C.  1.  25  Am.  Dec. 
677;  State  v.  Moss,  47  N.  C.  66. 

We  take  it  for  granted,  then,  that  the  pur- 
pose in  embodying  in  the  Act  the  section 
exempting  employ^  from  road  duty  was  to 
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provide  for  the  safety  and  security  of  prop- 
erty and  persons  that  might  be  transported 
by  the  company  as  a  common  carrier  of 
freight  and  passengers.  It  was  not  only  the 
right,  but  the  duty,  of  the  General  Assembly 
to  proyide  to  the  uttermost  limit  of  its  power 
ample  protection  for  passengers  and  property 
against  exposure  to  unnecessary  risks  as  wefl 
as  against  injury  from  negligence.  Bagg  y. 
Wilmington,  C,  db  A.  B,  Go,  109  N.  C.  279, 
14  L.  R.  A.  596.  Were  we  to  concede  that 
in  passing  upon  the  constitutionality  of  a 
provision  in  one  charter  we  are  allowed  to 
search  the  private  as  well  as  the  public  laws 
passed  by  the  Legislaturo  for  the  last  fifty 
years  to  ascertain  whether  similar  exemptions 
nave  been  granted  to  employ^  of  other  quasi 
public  corporations,  and  that  such  examina- 
tion would  reveal  the  fact  that  no  such  im- 
munity from  serving  on  juries  or  working 
on  the  public  roads  has  been  extended  to  the 
eervants  of  any  other  company  in  the  state, 
it  would  still  be  our  duty  to  infer  that,  on 
account  of  the  peculiar  location  and  environ- 
ments of  that  particular  line  of  railway,  it 
was  necessary,  in  the  opinion  of  the  Legis- 
lature, for  the  public  security,  that  exper- 
ienced operatives  in  its  service  should  not  be 
left  liable  to  be  detached  on  public  duty,  and 
have  their  places  filled  by  less  vigorous  or 
less  skillful  men.  We  can  readily  conceive 
that  some  such  motive  may  have  led  to  the 
exemption  of  lock  keepers,  who  were  often 
stationed  at  remote  points  on  the  Dismal 
Bwamp  canal,  from  military  service,  though 
no  such  immunitv  was  granted  to  persons 
discharging  similar  duties  on  the  canal  of 
the  Roanoke  Navigation  Company  and  other 
canals  that  were  being  used  when  the  law 
was  passed.  Code,  §  8164 ;  Rev.  Code,  chap. 
70,  ^  2.  It  is  true  that  the  law  now  in  force 
(Code,  g  2069)  excuses  from  such  service  in 
all  parts  of  the  state  all  ferry  men,  keepers 
of  public  eristmills,  and  lock  keepers  on 
public  canals ;  but  the  immunitv  is  granted, 
not  because  the  organic  law  imposed  the 
duty  of  including  the  whole  of  a  class,  but 
because,  in  the  judgment  of  the  Legislature, 
the  public  interest  and  safety  required  that 
all  of  these  persons  should  be  at  all  times, 
as  public  servants,  ready  to  serve  their  cus- 
tomers. The  width  of  public  highways, 
except  such  as  are  causewayed  or  run  through 
cuts,  are  required  to  be  kept  clear  of  obstruc- 
tions to  the  passage  of  vehicles  for  the  space 
of  18  feet,  but  the  roads  lying  in  all  counties 
where  by  law  they  have  been  classified  of 
different  widths  as  low  as  12  feet,  are  ex- 
cepted out  of  the  Act.  These  Acts  were 
passed  in  every  instance  because  in  the  judg- 
ment of  the  Legislature  the  physical  condi- 
tions in  certain  sections  justified  some  pecul- 
iar legislation  applicable  to  the  highways 
situate  within  them.  Surely  the  General 
Assembly  is  not  restricted  to  county  lines  in 
adapting  the  laws  to  the  **  lay  of  the  land, " 
so  that  the  same  rule  must  be  made  to  apply 
to  swamps  or  plains  as  to  mountains,  consti- 
tuting different  sections  of  the  same  county. 
We  would  not  be  at  liberty  to  question,  be- 
cause of  unconstitutional  discrimination,  the 
validity  of  a  statute  exempting  from  military 
duty  and  liability  to  serve  on  juries  the  road 
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workers  assigned  to  a  highway  running  across 
the  hills  and  mountains  or  the  swamps  of 
many  different  counties.  It  would  be  our 
duty  to  draw  the  inference,  in  such  a  case, 
that  a  co-ordinate  branch  of  the  government 
had  exeroised  its  powers  from  the  best  mo- 
tives, and  for  the  promotion  of  the  public  in- 
terest. While,  except  in  cases  of  extraordi- 
nary damage  to  the  highway,  no  person 
residing  east  of  the  Blue  Ridge  can  be  com- 
pelled to  work  on  the  public  road  more  than 
six  days  in  any  year,  those  living  west  of 
that  line,  which  runs  through  and  divides 
many  counties,  may  be  required  to  work  as 
many  as  ten  days  during  the  same  period. 
Code,  g  2017.  It  is  the  duty  of  the  members 
of  the  Creneral  Assembly  to  inform  them- 
selves as  to  the  condition  and  wants  of  the 
people  in  every  section.  If  they  deem  it 
best  for  the  public  safety  to  extend  the  same 
exemption  to  the  servants  and  employes  of  a 
particular  quasi  public  corporation,  as  to 
ferry  men,  lock  keepers  and  public  millers, 
we  must  infer  that  the  law  was  passed  by 
them  for  the  purpose  of  protecting  life  and 
property,  lust  as  the  general  statute  was  in- 
tended either  to  attain  the  same  end,  or  to 
avoid  subjecting  the  patrons  of  the  persons 
excused  to  inconvenience.  The  charter  con- 
fers no  special  privileges  on  a  private  in- 
dividual or  individuals  as  such,  but  exempts 
from  a  public  burden  the  servants  of  an 
important  public  agency,  created  by  the 
Legislature  for  the  benefit  of  the  people, 
presumably  to  prevent  their  withdrawal  of 
the  exempt  persons  from  their  duties.  The 
courts  are  not  authorized  to  declare  that  their 
information  was  unreliable,  their  reasons  for 
passing  the  Act  insufficient,  or  their  motives 
improper.  Baltimore  v.  iStot^,  16  Md.  876, 
74  Am.  Dec.  572 ;  HckB  v.  Henderson,  mipra. 
While  the  Qeneral  Assembly  has  very  fre- 
quently passed  special  legislation  for  parti- 
cular counties,  at  the  request  of  representa- 
tives of  such  political  divisions  or  for  towns 
within  them,  it  does  not  follow  that  any 
provision  of  the  Federal  or  state  Constitu- 
tion fixes  the  boundaries  of  counties  or  any 
other  geographical  lines  as  criteria  in  deter- 
mining the  limit  to  the  exercise  of  police 
power.  The  test  is  involved  in  the  question 
whether,  from  an  examination  of  the  Act  it- 
self, it  becomes  manifest  that  the  law  was 
passed  for  the  purpose  of  unjustly  discrim- 
inating in  favor  of  or  against  a  particular 
person  or  class  of  persons  or  corporations,  and 
not  for  the  public  good.  Every  doubt  must 
be  resolved  not  only  in  favor  oi  the  constitu- 
tionality of  the  law,  but  of  the  honest  intent 
of  the  lawmakers.  Thoui;h,  as  a  rule,  a 
grant  of  a  special  privilege,  not  conferred 
upon  persons  generally,  to  a  particular  man 
for  his  own  peculiar  benefit,  naming  him, 
may  be  unconstitutional,  the  Legislature  un- 
questionably has  the  power,  in  order  to  pro- 
vide for  the  public  convenience,  or  to  facili- 
tate transportation  of  persons  and  property, 
to  confer  on  a  designated  person  the  right  to 
build  a  bridge  or  establish  a  ferry,  with  the 
power  to  charge  tolls  for  the  use  of  such 
crossings,  and,  in  addition,  to  exempt  the 
servant' who  may  be  placed  in  charge  from 
all  public  burdens,     it  has  never  been  con* 
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tended  that  the  courts  have  the  power,  in 
passing  upon  the  validity  of  such  Acte,  to 
take  judicial  notice  of  every  other  private 
eharter  granted  by  the  Legislature,  and  de- 
clare ninety  and  nine  unconstitutional,  be- 
cause the  grant  of  exemption  is  omitted  in 
one.  The  power  to  institute  condemnation 
proceedings  and  have  private  property  ap- 
propriatea  to  the  use  of  corporations  is  an 
important  privilege,  in  theezeicise  of  which 
all  of  the  people  of  the  state,  owning  land 
along  the  line,  are  deeply  interested ;  but  it 
does  not  follow  that  the  clause  in  a  charter, 
granting  the  privilege  to  one  company  to 
take  100  feet  on  each  side  of  the  center  of  its 
track,  may  be  declared  void  because  only  60 
feet  on  either  side  is  allowed  to  be  condemned 
as  a  right  of  way  by  another  similar  corpo- 
ration. The  grant  of  exem  pti  on  does  not  pur- 
port upon  its  face  to  be  exclusive. 

Upon  its  face,  however,  even  if  the  ex- 
emption has  not  been  granted  to  the  employes 
of  another  corporation  in  the  state,  the  Act 
was  one  which  the  Legislature  had  unques- 
tionably the  right  to  pass.  We  have  hesi- 
tated to  cite  the  case  of  Newbem  Bank  v. 
Taylor,  6  N.  C.  266,  because,  though  it  sus- 
tains fully  the  principle  we  have  stated,  it 
goes  much  farther  in  conceding  the  authority 
of  the  Legislature  to  give  to  a  particular 
bank  a  summary  remedy,  not  enjoyed  by  any 
other  person  or  corporation,  for  the  collection 
of  debts.  Judge  Hall  said  in  concluding  the 
opinion;  ^Although  it  is  the  duty  of  this 
court,  when  they  believe  a  law  to  be  uncon- 
stitutional, to  declare  it  so,  yet  they  will 
not  undertake  to  do  it  in  doubtful  cases. 
Mutual  tolerance  and  respect  for  the  opinions 
of  others  require  the  exercise  of  such  power 
only  in  cases  where  it  is  plainly  and  ob- 
viously the  duty  of  the  court  to  act.  It  is 
not  for  this  court  to  judge  of  the  expediency 
of  the  measure,  nor  to  estimate  its  anticipated 
or  actual  benefit  or  injury  to  the  community. 
These  are  considerations  strictly  of  a  legis- 
lative nature,  and  the  competent  authority 
has  pronounced  upon  them. "  We  have  pre- 
ferred to  rest  the  right  of  the  Legislature  to 
grant  this  exemption  to  a  particular  corpora- 
tion, not  upon  die  ground  that  it  constituted 
one  of  the  mutual  considerations  of  the  con- 
tract, but  upon  the  idea  that  it  was  an  ex- 
emption voluntarily  given,  and  liable  to  be 
taken  away  when,  in  the  judgment  of  the 
Legislature,  it  should  be  no  longer  needed 
for  the  protection  of  the  public.  For  the 
reasons  given  we  think  there  was  no  error  in 
holding,  upon  the  special  verdict,  that  the 
defendant  was  not  guilty,  and  the  judgment 
of  the  court  below  muet  be  affirmed. 


Clftrk,  «/.,  dissenting: 

The  defendant  claims  to  be  exempt  from 
working  the  public  roads  by  virtue  of  section 
25,  chapter  147,  Acts  1852.  This  is  the 
charter  of  the  Western  Railroad  Company, 
since  altered  by  chapter  67,  Acts  1879,  to  the 
"Cape  Fear&  Yadkin  Valley  Railroad  Com- 
pany," but  retaining  the  same  *"  rights,  pow- 
ers, privileges,  immunities,  and  franchises. " 
Said  section  25  provides  "  that  all  the  officers 
of  the  company  and  servants  and  persons  in 
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the  actual  employment  of  the  company  be, 
and  are  hereby,  exempt  from  performing  or- 
dinary militia  duty,  working  on  public 
roads,  and  serving  as  jurors."  If  it  be  con- 
ceded ^t  the  Legislature  had  the  power  to 
grant  this  exemption,  still  the  right  to  the 
service  of  its  citisens  for  the  performance  of 
military,  road,  and  jury  duty  is  an  essential 
element  of  sovereignty.  It  cannot  be  the  sub- 
ject of  contract,  or  inalienably  bargained 
away.  Wilmington  4b  W.  R  Oo.  v.  AUbrook, 
110  N.  C.  187.  Like  similar  exemptions  of 
other  classes  of  the  community  it  is  subject 
to  revocation  by  any  future  Legislature, 
which  can,  according  to  its  judgment,  mod- 
ify the  exemptions,  or  repeal  them,  or  change 
the  ages  at  which  any  citizens  shall  become 
subject  or  cease  to  be  liable  to  render  such 
duties.  Exemptions  of  particular  classes  of 
men,  or  in  particular  localities,  are  very 
common,  and  it  would  essentially  cripple  the 
powers  of  the  sovereign  if  such  exemptions 
were  construed  to  be  contracts  and  irrevoca- 
ble. The  fact  that  the  exemption  in  this  case 
is  found  in  a  clause  of  a  railroad  charter 
makes  it  a  contract  no  more  than  if  found  in 
the  charter  of  a  city  or  town,  or  in  the  incor- 
poration of  a  fireman's  or  military  company, 
in  which  they  are  not  unusual.  The  ex- 
emption is  like  the  exemption  of  ''public 
millers,"  which  is  a  revocable  privilege, 
extended  to  that  necessary  class  of  the  com- 
munity, but  which  is  not  a  contract  with 
millowners  that  the  legislative  policy  shall 
not  be  changed.  In  truth  such  exemptions 
are  mere  privileges,  revocable  at  the  legis- 
lative will.  That  has  been  exercised  as  to 
this  exemption  by  the  General  Act  (Acts 
1879,  chap.  82,  §  4)  which  repeals  all  pre- 
vious exemptions  from  road  duty  by  pro- 
viding that  ''all  able-bodied  male  persons 
between  the  ages  of  eighteen  years  and  forty- 
five  years  shall  be  required,  under  Uie  pro- 
visions of  this  Act,  to  work  on  the  public 
roads  except,"  etc.  Section  12  of  this  Act 
provides :  "  All  laws  and  clauses  of  laws  in 
conflict  with  this  Act  are  hereby  repealed.* 
The  Act  itself  makes  some  exemptions,  and 
others  have  since  been  made  by  ttie  Legisla- 
ture. The  grant  of  exemption  from  public 
duty  to  any  class  of  citizens  is  a  public 
matter,  whether  the  grant  is  in  a  special  or 
general  Act,  or  in  a  clause  in  a  private  or 
public  statute.  The  Legislature  has  power 
to  revoke  the  exemption,  and  this  has  been 
done  by  repealing  '^all  laws  and  clauses  of 
laws"  (without  excepting  any)  which  conflict 
with  the  new  statute  that  all  persons  between 
the  ages  specifled  (with  the  exception  named 
in  the  Act)  shall  be  liable  to  road  duty. 
Endlich.  Interpretation  of  Statutes,  281.  It 
was  not  required  that  the  Legislature  should 
seek  out  and  recite  every  statute,  public  or 
private,  which  contained  an  exemption.  It  is 
sufficient,  as  this  Act  does,  to  make  all  able- 
bodied  persons  of  the  ages  named  liable  to 
road  duty,  and  to  repeal  ^all  laws  and  clauses 
of  laws  in  conflict  with  this  requirement. 
Nor  can  it  make  any  possible  difference  tliat 
this  General  Repealing  Act,  passed  in  1879, 
was  brought  forward  in  the  Code  adopted 
four  years  later.  Upon  the  special  vera  let 
the  defendant  should  have  been  adjudged 
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The  case  should  be  remanded  to  the  I  the  court  may  proceed  to  sentence  according 
bt  the  judgment  be  so  entered,  and  that  |  to  law. 
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Giles  J.  Patterson,  Deceased,  Beipt, 
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Cassandra  H.  RABB  et  al,,  AppU. 
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1.  A  person  In  poMemlon  of  lands*  deriy- 
ing  his  right  thereto  under  an  instrument  exe- 
euted  prior  to  a  suit  to  establish  a  trust  therein 
to  which  he  Is  not  a  party.  Is  not  bound  by  a  de- 
cree in  the  case. 

8.  Aninnooentporeluuwpofamortipm^ 
for  ft  ▼alnalJe  eonaldemtion  cannot 
be  protected  aa  a  bona  fide  purchaser,  but 
takes  it  subject  to  all  the  Inflrmltles  which  It  pos- 
sesses in  the  hands  of  his  assignor,  including  a  la- 
tent equity  of  a  third  person  in  the  mortgaged 
premiws. 

(April  18, 18QBL) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court  for  Fair- 
field county  in  favor  of  plaintiff  in  an  action 
brought  to  enjoin  defendants  from  interfering 
with  plaintiff's  poss^on  of  certain  real  estate 
which  he  bad  acquired  under  a  mortgage  fore- 
closure sale.    lUvened. 

The  facts  suflQciently  appear  in  tbe  opinions, 
the  exceptions  being  set  out  in  the  dissenting 
opinion. 

Mes9n,  Ragftidale  *  Baipidale»  for  ap- 
pellants: 

Where  the  mortgagee  has  taken  bona  fide 
and  without  notice,  it  is  conceded  that  his  as- 
signee must  have  tbe  full  measure  of  his  rights 
— must  be  allowed  the  benefit  of  the  plea. 

But  tbe  assignee  must  abide  tbe  case  of  his 
assignor. 

Davies  ▼.  AusUn,  1  Ves.  Jr.  347. 

Since  the  Act  of  1798  permitting  assignees 
to  sue  In  their  own  names,  (5  Stat.  880.)  the 
courts  of  last  resort  in  this  state,  both  law  and 
equity,  have  repeatedly  laid  down  the  rule  that 
the  assignee  of  non-negotiable  instruments 
must  take  subject  to  all  the  equities  binding 
on  his  assignor. 

Hodges  v.  Oannor,  1  Specrs,  L.  123;  WhiU- 
tides  V.  Wallace,  3  Speers.  L.  198;  Cantey  v. 
Blair,  1  Rich.  Eg.  41;  Maybin  v.  ^trfty,  4 
Rich.  £q.  116;  McMuOenx,  Catheart,^^\c.\i, 
Eo.  117. 

There  is  nothing  in  Baynsto&rth  v.  Bisehoff, 
6  S.  C.  159,  that  is  in  any  wise  inconsistent 
with  Maybin  v.  Eirby.  To  hold  that  a  mort- 
gagee is  a  purchaser  does  not  imply  that  his 
assifcnee  may  claim  (over  and  above  the  meas- 
ure of  the  mortgagee's  interest)  to  be  himself 


an  independent  purchaser,  or  that  an  assign- 
ment ma]r  confer  ui>on  the  assignee  a  better 
title  than  is  held  by  his  assignor. 

In  Eolhrook  v.  OoUmm,  6  Rich.  Eq.  398,  the 
rule  is  again  clearly  expressed  by  UhanceUor 
Waidlaw.  He  says:  *'in  general  an  assignee 
can  take  only  such  interest  as  his  assignor  may 
properly  transfer,  and  is  bound  by  all  equities 
limiting  the  right  of  the  assignor. 

See  also  Wcmng  ▼.  Oheesebarough,  1  Hill, 
L.  131;  Bobo  V.  Vaiden,  30  8.  C.  371;  Jioffatt 
V.  Bardin,  32  8.  C.  10. 

"This  principle  has  been  expressly  embodied 
in  section  188,  Revised  Code,  which  declares 
that  in  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  shall  be 
without  prejudice  to  any  set-off  or  other  de- 
fense existing  at  the  time  of  or  before  notice 
of  the  assignment;  but  this  section  shall  not 
apply  to  a  negotiable  promissory  note  or  bill  of 
exchange  transferred  in  food  laith  and  upon 
good  consideration  before  due.  Nothing  could 
be  plainer  or  more  positive  than  this  provision. 
As  we  understand  if,  the  debtor,  in  executing 
such  securities,  gives  no  authority,  expressly 
or  impliedly,  in  fact  or  in  law,  that  they  may 
be  sold  at  all;  and  if  they  are  sold,  tbe  pur- 
chaser is  notified  by  the  law  that  he  takes  them 
at  his  peril,  under  the  principle  of  caveat  emp- 
tor." 

Bodges  v.  Connor^  1  Speers,  L.  138;  Pom. 
Rem.  &  Rem.  Rights,  g  156;  3  Pom.  Eq.  Jur. 
8§  708,  704,  708,  718,  714^  ^8,  784;  1  Jones, 
Mortg.  last  ed.  ^  843. 

The  theory  which  limits  tbe  rule  to  equities 
in  favor  of  the  debtor  party  violates  every 
principle  of  the  law  of  conveyancing,  and  sets 
at  naught  all  the  safeguards  that  the  centuries 
have  thrown  around  cne  transfer  of  real  prop- 
eriv. 

It  is  not  even  necessary  "that  an  assignment 
should  be  in  writing." 

Miller  v.  NffuoOl,  30  8.  C.  189,  47  Am.  Rep. 
883;  Bornll  v.  BuUcley,  1  Kott  &  McC.  349.      ^ 

But  with  reference  to  the  execution  of  deeds 
and  mortgages,  our  courts  have  held  that  all 
the  requirements  of  the  law  must  be  complied 
with. 

Barper  ▼.  Barsh,  10  Rich.  Eq.  149. 

The  equities  of  the  debtor  party,  of  the 
mortgagor,  if  it  should  turn  out  that  he  is  not 
the  real  owner  of  the  property,  are  the  very 
least  to  be  considered. 

Murray  v.  I/ylbwrn^  3  Johns.  Ch.  441,  1  L. 
ed.  440;  lAvingston  v.  2>eau,  8  Johns.  Ch.  479, 
1  L.  ed.  457;  1  Parsons,  Cont.  237. 

In  Bush-v,  iMthrop,  33  I^.  Y.  585,  this  ques- 
tion was  most  thoroughly  re-examined,  and  the 


KOTB.— The  rlffht  of  the  assignee  of  a  mortsrase 
to  claim  protection  as  a  bona  fide  purobaser  Is 
squarely  denied  In  the  above  case  without  any  dis- 
cussion of  the  laws  as  to  records  of  title.  But  in 
New  York  and  in  several  other  states  such  an  a»- 
Bi^ee  is  expressly  declared  to  be  a  "purchaser" 
within  the  protection  of  the  Becordlnff  Laws. 
19  L.  a  A. 

See  also  48  L.  R.  A.  03. 


The  case  is  elaborately  presented  from  the  side 
of  choses  In  action;  but  it  is  to  be  regrretted  that 
the  court  did  not  take  up  with  equal  fullness  the 
question  of  the  riffht  of  an  assifirnee  of  a  mortflra^ 
to  rely  on  records  of  title  as  it  appears  that  the 
record  title  to  the  property  showed  that  the  mort" 
ga^e  was  valid. 
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tnppoBed'distfaiotkm  between  latent  equities  so 
called  and  tboee  existing  between  tlie  original 
parties  to  the  instrument  was  expressly  repudi- 

See  also  Qre&ne  ▼.  Warwick,  64  N,  Y.  220; 
TJnum  CoUege  Trustee$  v.  WJueler,  61  N.  Y. 
88;  VuU  V.  Jud9on,  82  N.  Y.  82;  Schafer  v. 
Beilly,  50  N.  Y.  61. 

Mr,  A.  S.  Doug^lass*  for  respondent: 

The  assignee  of  a  mortgage  is  entitled  to' the 
protection  of  a  purchaser  for  viluable  consid- 
eration without  notice. 

Danbury  v.  BMmoti,  14  N.  J.  Eq.  218,  82 
Am.  Dec.  244.  8ee  also  Putnam  y.  Cla/rk,  29 
N.  J.  Eq.  416;  Fletch^  v.  Peck,  10  U.  8.  6 
Cranch.  183, 8  L.  ed.  177;  Vredenburgh  v.  Burnet, 
81  N.  J.  Eq.  281;  Anderwn  v.  Roberts,  18 
Johns.  518,  0  Am.  Dec.  285;  MoU  v.  Clark,  9 
Pa.  899,  49  Am.  Dec.  566. 

The  case  of  an  assignee  of  a  bond  and  mort- 

face  is  expressly  rul^  in  Livingston  v.  Dean, 
Johns.  Ch.  479,  1  L.  ed.  457. 

See  also  Fraley  ▼.  PeaU,  2  Phila.  269;  MuU 
hson's  Estate,  68  Pa.  216;  Bortan  v.  Miller,  44 
Pa.  258;  Philips  v.  Lewistaion  Bank,  18  Pa. 
394;  2  Devlin,  Deeds,  g  1009;  Norman  v.  Towns, 
180  Mass.  52;  15  Am.  &  Eng.  Encydop.  Law, 
p.  860;  2  Pom.  Ea.  Jur.  §  767. 

Where  it  is  hela  that  the  asugnee  of  amort- 
gage  takes  it  subject  to  the  equities  of  thini 
persons,  the  rule  is  restricted  in  its  application 
to  some  claim  or  right  to  the  mortgage  itself, 
or  agreement  as  to  its  lien,  and  does  not  in- 
clude an  equity  relating  to  the  title  of  the 
mortgagor  to  the  mortgaged  premises. 

2  Pom.  Eg.  Jur.  %  714. 

The  decisions  of  our  courts  in  this  state  seem 
to  recognize  the  rule  that  the  assignee  of  a 
bond  and  mortgage,  while  he  takes  them  sub- 
ject to  the  equities  existing  in  favor  of  the 
mortgagor  at  the  time  of  the  assignment,  is  en- 
titled to  the  protection  of  a  purchaser  for  a 
Taluable  consideration,  when  he  has  no  notice 
of  the  equities  of  third  persons. 

Mathews  v.  Esyward,  2  S.  C.  244;  Salinas  y. 
PearsaU,  24  8.  C.  183;  Maybin  v  Kirby,  4 
Rich.  Eq.  105;  Moffatt  v.  7/ardtn,  22  8.  C.  10; 
mchoU  V.  Briggs,  18  8.  C.  478. 

To  the  extent  of  the  mortgage,  the  plaintiff's 
title  was  good,  and  he  has  a  right  to  the  pos- 
session 01  the  premises  bought  under  his  fore- 
closure proceedings,  and  he  cannot  be  turned 
out  of  possession  under  any  proceeding  to 
which  he  was  not  a  party. 

FleteJier  v.  Peek,  10  U.  8.  6  Cranch,  188,  8 
L.  ed.  177;  Pierce  v.  Faunce,  47  Me.  518;  Car- 
penter V.  Longan,  88  U.  8.  16  Wall.  276,  21  L. 
ed.  815. 

In  an  action  brought  by  Giles  J.  Patterson, 
as  assignee  of  said  bond  and  mortfl;age  for  fore- 
olosure  of  said  mortgage,  James  A.  Brice,  who 
was  the  defendant  therein,  as  assignee  of  the 
estate  of  David  R.  Flenniken,  and  was  in  pos 
session  of  the  mortgaged  premises  under  the 
deed  of  assign  men  t»  was  the  only  necessary 
party. 

2  Jones,  Mortg.  §  1899;  Grant  v.  Duane,  9 
Johns.  591;  WiUis  v.  Henderson,  5  HI.  18,  88 
Am.  Dec.  120;  VanVechten  v.  Terry,  2  Johns. 
Ch.  197, 1  L.  ed.  846. 2  Jones,  Mortg.  §§  1404. 
1426;  Wright  v.  Eaves,  10  Rich.  Eq.  582; 
Smythe  v.  Brown,  25  8.  C.  90;  Dial  v.  Bey- 
19  L.  R.  A. 


nolds,  96  U.  8.  840,  24  L.  ed.  644;  Pmer9  v. 
Bovnnan,  9S  U.  8.  56.  25  L.  ed.  91. 

Giles  J.  Patterson,  being  entitled  to  the  pro- 
tection of  a  purchaser  for  valuable  considera- 
tion without  notice,  by  virtue  of  his  rights  u 
assignee  of  said  bond  and  mortgage,  which  ac- 
crue to  or  vested  in  him  more  than  four  years 
before  the  commencement  of  the  action  of 
Cassandra  H,  Baii>  et  al,  v.  David  H.  Flenni- 
ken and  Thomas  W.  Babb  trustee,  was  not  af- 
fected by  the  lis  pendens  filed,  nor  bound  by 
the  decree  rendered  therein. 

Eaynnoorth  v.  Biselioff,  6  8.  C.  159;  Jones  y. 
Hudson,  28  8.  0.  495;  2  Abbott.  14 ew  Practice 
&  Forms,  p.  12,  note  4;  Becker  v.  Howard,  4 
Hun,  859;  Freem.  Judgm.  g  201 ;  18  Am.  & Eng. 
Encydop.  Law,  p.  900,  note  $;  Watson  v. 
Dowling,  26  Cal.  127. 

Pope*  J.,  delivered  the  opinion  of  the 
court: 

Mary  Reglna  Holley,  by  her  deed  dated 
the  18th  day  of  December,  1867,  conveyed  a 
tract  of  land  containing  412  acres,  situated 
in  Fairfield  county,  in  this  state,  to  Thomas 
W.  Rabb,  in  trust  for  his  wife,  Cassandra, 
during  her  life,  and  at  her  death  to  be  de- 
livered to  such  issue  as  the  said  Cassandra 
may  have  living  at  her  death,  to  be  held  by 
such  issue  absolutely,  and  discharged  from 
all  further  trust.  Under  such  deed  said  lands 
were  taken  possession  of  by  such  trustee. 
The  deed  was  duly  recorded,  and  contained 
a  power  to  the  trustee  to  make  any  changes 
of  investment  of  such  trust  estate  as  he  may 
think  proper,  after  the  written  consent  there- 
for of  the  said  Cassandra;  such  changes  of 
investment  to  be  subject  to  the  same  trusts 
as  original  tract  of  laud  conveyed.  On  the 
20th  day  of  February,  1877,  the  said  Thomas 
W.  Rabb.  as  trustee,  with  the  written  con- 
sent therefor  of  the  said  Cassandra,  conveyed 
the  tract  of  land  in  question,  for  $1,000. 
paid,  and  secured  to  be  paid,  aa  the  consid- 
eration, unto  David  R.  Flenniken  in  fee 
simple ;  alleging  in  said  deed  that  the  same 
was  made  in  pursuance  of  the  power  in  the 
deed  made  by  Mrs.  Holley.  This  deed  and 
the  written  consent  of  Cassandra,  the  wife 
of  the  trustee,  Rabb,  were  duly  recorded, 
and  the  said  David  R.  Flenniken  went  into 
possession  of  said  lands.  On  the  27th  day 
of  December,  1879,  David  R.  Flenniken,  by 
his  deed  therefor,  conveyed  said  lands  to 
Wade  Pickett  in  fee  simple  for  $2,500. 
This  sum  of  $2, 500  was  secured  to  be  paid  by 
Wade  Pickett  by  his  bond  payable  to  Flen- 
niken in  the  penal  sum  of  $5,000.  conditioned 
to  pay  the  said  $2,500  in  five  equal  install- 
ments, and  a  mortgage  of  the  premises.  Both 
the  deed  and  the  mortgage  were  duly  re- 
corded. On  the  Ist  January,  1880.  this  bond 
and  mortgaire  for  value  were  assigned  to 
Giles  J.  Patterson.  On  the  4th  day  of  Feb- 
ruary, 1881,  Wade  Pickett,  conceiving  his 
inability  to  pay  his  bond  for  the  purchase 
money,  reconveyed,  by  his  deed  therefor,  the 
tract  of  land  to  David  R.  Flenniken  in  fee 
simple.  On  the  2Sd  da^  of  July,  1884,  Cas- 
sandra H.  Rabb,  as  plaintiff,  exhibited  her 
complaint  in  the  court  of  common  pleas  for 
Fairfield  county  against  David  R.  Flennikon 
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and  Thomas  W.  Babb,  as  trustee,  as  defend- 
ants, to  set  aside  the  deed  made  by  Thomas 
W.  Rabb,  as  trustee,  to  David  R.  Flenniken 
on  the  20th  February,  1877,  on  the  CTOund 
that  her  trustee  had  thereby  and  therefn  been 
guilty  of  a  breach  of  trust  with  a  fraudulent 
intent,  participated  in,  if  not  contrived  by, 
the  said  David  R.  Flenniken.  A  notice  of 
lis  pendens  was  duly  filed  in  the  office  of  the 
«lerk  of  circuit  court  for  Fairfield  county  on 
the  20th  day  of  July,  1884.  On  the  6th  day 
of  December,  1885,  the  said  David  R.  Flen- 
niken, in  view  of  his  insolvency,  by  deed 
•conveyed  his  whole  estate,  including  ex- 
pressly this  tract  of  land,  to  James  A.  Brice, 
for  the  benefit  of  his  creditors.  On  the  27th 
January,  1887,  Qiles  J.  Patterson,  as  plain- 
tiff, began  his  action  to  foreclose  the  mort- 
5 age  assigned  to  him  by  Flenniken,  against 
ames  A.  Brice,  as  assignee  of  the  estate  of 
David  R.  Flenniken,  as  defendant,  on  which 
judgment  of  foreclosure  was  rendered  on  the 
18th  of  June,  1887.  and  lands  ordered  sold 
on  the  first  Monday  in  October,  1887,  and  at 
•such  sale  on  that  date  were  bought  by  the 
plaintiff,  Giles  J.  Patterson,  for  the  sum  of 
|;550.  At  this  sale,  notice  was  given  pub- 
licly that  Mrs.  Cassandra  Rabb  owned  the 
laiia.  Deed  was  made  by  clerk  of  court  to 
Patterson,  and  he  went  into  possession  of  the 
land  immediately  thereafter.  On  the  20th 
day  of  February,  1890,  the  judgment  of  the 
supreme  court  was  handed  down  in  the  action 
of  Cassandra  JSabb &fi&inst  David  B.  Flenniken 
4ind  Thomas  W.  jSabb,  trustee,  whereby  it 
IV as  held  that  the  sale  by  Rabb,  as  trustee, 
to  Flenniken  was  unauthorized,  being  in 
breach  of  duty,  and  that  Flenniken  should 
hold  the  said  lands  as  a  trustee,  subject  to 
«11  the  trusts  and  limitations  of  tl:e  deed  from 
Mary  Regina  Holley  to  Thomas  W.  Rabb, 
trustee,  until  such  time  as  the  court  should 
thereafter  appoint  a  person  trustee  for  Mrs. 
Rabb  and  her  children,  and  that,  when  such 
new  trustee  was  appointed,  Flenniken  should 
oonvey  said  lands  to  the  newly  appointed 
trustee  under  the  order  of  court  therefor. 
See  29  8.  0.  278,  82  8.  C.  194.  On  the  2eth 
•day  of  March,  1890,  by  the  decretal  order  of 
■Judffe  Norton,  Edwin  J.  Rabb  was  appointed 
the  new  trustee  in  lieu  of  Thomas  J.  Rabb, 
And  David  R.  Flenniken  was  ordered  to  con- 
vey by  deed  the  said  lands  to  such  new 
trustee,  upon  the  same  trusts  and  limitations 
that  are  set  up  in  the  original  deed  of  trust 
from  Mrs.  Holley ;  and  that,  when  the  deed 
was  executed,  the  shcriflf  of  Fairfield  county 
should  put  the  said  Edwin  J.  Rabb,  or  hfs 
4iuhorized  agent,  in  possession  of  said  lands 
4igainst  the  said  FleDuikcn,  ''or  any  one  else 
who  mav  have  come  into  possession  of  the 
•same"  since  the  20th  July,  1884,  when  the 
lis  pendens  was  filed.  David  R.  Flenniken 
made  the  deed  referred  to  on  Ist  April,  1890, 
And  on  the  12th  of  Ji^,  1890,  the  sheriff  of 
Fairfield  county,  R.  Y.  Milline,  was  called 
upon  to  execute  the  order  of  Judffe  Norton. 
His  deputy  liad  left  his  office  for  this  purpose, 
■and  had  ejected  Giles  J.  Patterson,  through 
his  tenant  then  in  possessioa,  before  such 
deputy  knew  that  this  present  action  was  be- 
gun. The  present  conflict  was  thus  begun, 
And,  as  must  be  apparent,  is  one  of  interest. 
19  L.  R.  A. 


On  the  12th  of  July,  1890,  Giles  J.  Patter- 
son, as  plaintiff,  against  the  defendants, 
(who  are  here  as  appellants,)   in  his  com- 

Elaint  sets  out  such  of  the  foregoing  facts  as 
e  conceived  sustained  his  rignt  to  procure 
a  Judgment  restraining  any  and  all  persons 
who  claim. through,  or  act  for,  Cassandra  H. 
and  Edwin  J.  Rabb,  as  trustee,  from  any 
interference  with  his  possession  of  the  tract 
of  land  in  question.  Such  plaintiff  claims 
that,  when  he  received  the  bond  and  mortgage 
executed  by  Wade  Pickett  to  David  R.  Flen- 
niken, he  paid  the  full  marketable  value 
therefor,  without  any  notice  whatever  of  any 
adverse  claims  thereto  by  any  one  else ;  that 
he  caused  the  offices  at  Winnsboro  to  be 
searched  by  an  attorney,  and  was  assured  by 
such  attorney  that  Flenniken 's  title  and 
Pickett's  title  to  the  land  were  good ;  that 
he  is,  and  was  from  the  1st  January,  1880, 
entitled  to  the  protection  of  a  purchaser  for 
valuable  consideration  without  notice,  as  the 
soignee  of  the  aforesaid  mortgage;  that  he 
was  not  a  party  to  the  suit  of  Cassandra  Rabb 
against  Flenniken,  and  had  no  information 
or  notice  of  any  claims  set  up  by  her  in  her 
said  suit  until  after  the  assignment  of  Flen- 
niken, in  December,  1885;  that  in  October, 
1887,  when  he  purchased  said  lands  at  fore- 
closure sale,  he  was  notified  of  Mrs.  Rabb's 
rights  therein.  On  the  same  day — 12th  July, 
1B90— Judge  Witherspoon  granted  an  order 
of  restraint  against  any  of  the  parties  inter- 
fering with  Giles  J.  Patterson's  possession 
of  the  land,  until  the  case  should  be  heard 
upon  the  merits.  The  answer  of  the  defend- 
ants denies  that  Patterson  is  entitled  to  be 
considered  as  holding  the  bond  and  mortgage 
of  Pickett  by  assignment  of  Flenniken  as  the 
assignee,  by  purchase  thereof  for  full  value 
without  notice ;  and  that  the  doctrine  in  eq- 
uity of  innocent  purchaser  for  a  valuable  con- 
sideration without  notice  cannot  be  main- 
tained by  the  said  Patterson,  because  he  is 
merely  the  holder  of  a  chose  in  action  which, 
under  the  laws  of  this  state,  is  unnegotiable, 
being  under  seal,  and  therefore  his  rights 
under  his  holding  are  only  such  as  his  as- 
signor, Flenniken,  held ;  and  th&s  Flenniken, 
as  the  obligee  in  the  bond  of  Pickett  to  him, 
held  said  bond  in  fraud  of  the  trust  estate 
created  by  the  deed  of  Mrs.  Holley  in  1867, 
of  which  he  had  full  notice.  Besides  this, 
the  defendants  claim  that  Patterson  ought 
not  to  be  considered  as  having  the  right  to 
maintain  his  present  suit,  because  of  the  lis 
pendens  filed  on  the  20th  July,  1884,  as  re- 
quired by  law. 

The  testimony  was  taken  by  Mr.  McCants 
as  special  master.  In  addition  to  the  records 
and  deeds  hereinbefore  Indicated,  it  was  es- 
tablished by  the  testimony  of  Flenniken  him- 
self that  when,  in  1877,  be  received  the  deed 
for  this  land  from  Thomas  W.  Rabb,  as 
trustee,  the  $1,600  purchase  money  was  paid 
by  him  in  Rabb's  individual  debt  by  note 
of  $425,  and  the  balance  was  paid  in  supplies 
and  cash  furnished  by  Flenniken  to  Rabb. 
The  cause  was  heard  by  Judge  Fraser,  and 
by  his  decree  he  sustained  the  equity  of 
Patterson  to  have  the  mortgage  of  which  he 
was  the  assignee  considered  as  held  by  him 
as  a  purchaser  for  a  valuable  consideratioa 
53 
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without  notice,  and  superior  to  the  equities 
of  the  trust  estate.  Giles  J.  Patterson  hav- 
ing died  pending  the  hearing  hefore  Judge 
Eraser,  by  consent  an  order  was  made  on  7lh 
January,  1892,  substituting  his  widow,  Mrs. 
M.  Virginia  Patterson,  as  trustee  for  herself 
and  children,  as  plaintiff.  The  defendants 
appeal  from  the  order  of  Jvdge  Witherspoon 
of  the  12th  of  July,  1890,  and  from  the  dcr 
cree  of  Judge  Eraser.  As  these  two  sets  of 
exceptions  will  be  set  out  in  the  report  of  the 
case,  we  will  not  reproduce  them  here. 

We  will  consider  the  exceptions  to  Judge 
Witherspoon' 8  order.  These  exceptions,  three 
in  number,  cannot  be  sustained.  Under  the 
view  we  take  of  this  case,  Giles  J.  Patter- 
son beinff  in  possession  of  the  lands  in  ques- 
tion, ana  deriving  his  right  to  such  posses- 
sion under  an  instrument  executed  prior  to 
the  suit  of  Mrs.  Cassandra  H.  Rabb,  to 
which  suit  he  was  not  a  party,  he  was  not 
bound  by  the  decree  in  this  last  cause.  It 
was  necessary  that  the  rights  of  the  respect- 
ive parties  to  the  present  cause  should  bb 
passed  upon  by  the  courts,  and  under  such 
circumstances  the  itaius  quo  of  the  parties 
should  have  been  preserved  pending  such  de- 
cision of  the  antagonistic  claims  to  the  land 
held  by  the  parties  to  this  controversy.  This 
was  covered  by  the  order  of  Jttdge  Wither- 
spoon, and  no  more.  Let  these  exceptions 
be  overruled. 

We  will  next  consider  the  exceptions  to 
the  decree  of  Judge  Eraser.  Inadvertently, 
no  doubt,  by  his  decree  Judge  Eraser  gives 
the  appellants  ground  to  complain  by  his 
finding  as  a  fact  that  Mrs.  Cassandra  H.  Rabb 
was  implicated  in  the  breach  of  trust  com- 
mitted by  David  R.  Elenniken  and  Thomas 
W.  Rabb.  There  was  no  testimony  to  this 
effect,  and  therefore  the  exception  numbered 
6,  relating  to  this  matter,  is  sustained.  The 
remaining  six  exceptions  may  be  so  grouped 
as  to  be  considered  together,  for  they  all  re- 
late to  conclusions  of  the  circuit  judge  in 
the  matter  of  the  equities  of  Patterson  grow- 
ing out  of  the  bond  and  mortgage  assigned 
to  him  on  the  1st  of  January,  1880,  by  Elen- 
niken. In  justice  to  the  learned  Judge  we 
will  reproduce  a  part  of  his  decree  relating 
to  this  subject :  ^The  main  question  which 
arises  on  this  state  of  facts  is  whether  the 
plaintiff  is  entitled  to  protection  asa  bona  fide 
purchaser  for  valuable  consideration  without 
notice,  and,  if  so,  to  what  extent.  I  will  not 
attempt  to  follow  counsel  through  the  elab- 
orate and  interesting  review  of  the  authori- 
ties. I  will  state  my  conclusions  briefly,  as 
well  as  my  reasons  for  them.  In  Haynsworth 
V.  Bischoff,  6  8.  C.  159,  it  was  held  that  a 
mortgage  of  lands  is  within  the  rule  which 
protects  a  purchaser  for  valuable  considera- 
tion without  notice.  In  reference  to  the 
rights  of  an  assignee  of  a  mortgage,  I  find 
this  laid  down  m  Basset  v.  JSosworthy,  2 
White  &  T.  Lead.  Cas.  pt.  1,  d.  71.  In  Moti 
V.  Clark,  9  Pa.  899,  49  Am. 'Dec.  566,  the 
mortgagee  had  notice,  at  the  time  of  taking 
the  mortgage,  that  the  mortgagor  was  a  mere 
trustee  for  the  defendants,  and  the  question 
was  whether  the  subsequent  assignment  of 
the  mortgage  without  notice,  for  valuable 
consideration,  invested  the  assignee  with  the 
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rights  of  a  purchaser,  and  entitled  him  to  % 
recovery  against  the  defendants;  and  it  waa 
held  by  the  court  that  although  a  mortgage 
might  be  so  far  considered  a  mere  chose  m 
action  or  security  for  the  debt  as  to  be  dis- 
charged by  equities  between  the  mortgagor 
and  mortgagee,  against  which  the  assignee 
might  protect  himself  bv  making  inquiry  of 
the  former  at  the  time  of  the  assignment,  yet 
that  with  re^rard  to  the  equities  ot  third  per- 
sons the  case  was  different,  and  an  assignment 
for  value  was  to  be  regarded  as  a  purchase ; 
and  it  was  consequently  decided  that  th» 
mortgage  was  good  in  the  hands  of  the  as- 
signee, not  only  against  the  equities  of  the 
defendants,  which  bound  it  in  the  hands  of 
the  assignor,  but  against  a  deed  from  the 
mortgagor  to  the  defendants,  and  which  the 

1  atter  had  neglected  to  put  on  record, "  (Ital  i  ca 
ours.)  In  2  White  &  T.  Lead.  Cas.  pt.  2, 
at  page  240,  it  is  said  that  "^  this  doctrine  ia 
Molt  V.  Clark  and  other  cases  accords  with 
the  doctrine  in  Livingston  v.  Dean^  2  Johns. 
Ch.  479,  1  L.  ed.  457,  and  Murray  v.  Lylbum^ 

2  Johns.  Ch.  441,  1  L.  ed.  440,  laid  down  by 
Chancellor  Kent,  and  must  be  regarded  as  law, 
notwithstanding  the  more  recent  cases  in  New 
York  the  other  way. "  "In  this  state  a  mort- 
gage is  a  mere  security  for  a  debt,  and  the 
case  of  Maynsiwrth  v.  Bisehoff,  supra,  in 
which  it  is  held  that  a  mortgagee  is  a  pur- 
chaser for  valuable  consideration  without 
notice,  is  within  the  rule,  effectually  settles 
the  question  as  to  whether,  in  this  state,  a 
mortgagee  should  have  the  legal  title ;  as  in 
some  states  he  has,  in  order  to  entitle  him  to 
that  protection  which  equity  gives  to  an  in- 
nocent purchaser  without  notice.  An  inno- 
cent assignee  has  al  1  his  rights. "  "In  Maybin 
V.  Kirby,  4  Rich.  Eq.  105,  the  contest  waa 
between  several  assignees  of  the  stock  of  an 
incorporated  manufacturing  companv.  The 
case  was  decided  according  to  the  well-known 
principles,  as  in  those  cases  in  which  this 
doctrine  applies,  and  there  was  no  case  of  a 
want  of  notice  made  out.  I  think  that  the 
statement  that  a  chose  in  action  is  not  withia 
the  rule  is  a  mere  dictum  and  niust  be  re- 
garded as  not  law,  after  Haynsworth  v.  BiscA- 
<?Jf,  supt*a,  I  therefore  hold  that,  to  the  ex- 
tent of  the  mortgage,  the  plaintiff's  title  was 
good,  and  that  he  lias  a  right  to  the  posses- 
sion of  the  premises  bought  under  his  fore- 
closure proceedings,  and  that  he  cannot  be 
turned  out  of  possession  under  any  proceed- 
ings to  which  he  was  not  a  party." 

There  is  no  longer  any  room  to  doubt  that, 
in  view  of  the  repeated  adjudications  in  this 
state,  a  mortgage  is  only  to  be  regarded  as  a 
mere  security  for  debt.  Care  must  always 
be  taken  to  remember  that  a  bond,  or  note, 
or  mortgage,  (when  the  last  describes  the  in- 
debtedness,) is  not  the  debt;  these,  respect- 
ively, are  merely  evidences  of  the  debt.  It 
sometimes  happens  that  the  bar  of  the  Statute 
of  Limitations  or  that  of  bankruptcv  is  a  dis- 
charge of  the  evidences  of  indebteaness,  but 
does  not  destroy  the  debt.  However,  usually, 
whatever  discharges  or  satisfies  the  debt  ren- 
ders null  any  securities  for  such  debt.  I^ich- 
ols  V.  Briggs,  18  S.  C.  485.  Quite  a  distinc- 
tion exists  in  the  law  as  between  choses  in 
action  which  are  negotiable  and  those  that 
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are  unnegotiable.    This  distinction  has  given 
rise  to  a  diversity  of  opinion  both  by  law- 
makers and  by  courts.    It  is  not  at  all  sur- 
prising, therefore,  that  citations  may  be  read- 
ily maide  of  decisions  of  courts  in  favor  of 
either  view  of  this  subject     Our  state  has 
uniformly,  both  in  the  Legislatiire  and  our 
courts,  rei?arded  this  difference  as  substantial 
and  fixed.     To  avoid  the  inconvenience  aris- 
ing from  this  fixed  status  of  obligations  un- 
der seal  not  being  negotiable,  although  as- 
signable, the  Act  of  1798  (5  Stat,  at  L.  p. 
880)  was  passed.    The  preamble  of  that  Act 
recognizes  that  bonds,  sealed  notes,  etc.,  are 
unnegotiable,  and  the  body  of  the  Act  au- 
thorizes assignees  of  such  unnegotiable  in- 
stmments  to  sue  thereon  in  their  own  names 
as  assignees ;  but  so  careful  was  the  Legisla- 
ture that  the  consequences  attendant  upon  un- 
negotiable instruments  should  not  be  avoided 
by  this  new  right  conferred  upon  the  assignees 
thereof  that  this  proviso  was  attached :    '^Pro- 
vided, nevertheless,  that  nothing  in  this  Act 
contained  shall  be  construed  to  preclude  any 
defendant  in  such  action  from  the  advantage 
of  any  discounts  or  defenses  which  he  or  she 
would  have  been  entitled  unto  had  the  action 
been  brought  in  the  name  of  the  obligee  or 
obligees  of  said  bond  or  bonds,  or  payee  or 
payees  of  said  note  or  notes,  bill  or  bills.'' 
Also,  Act  1870,  (14  Stat,  at  L.  p.  450.  §§  184, 
185;)    Code  Civil   Proc.  1882,  §§  182,  183. 
Our  courts  have  enforced  these  fundamental 
distinctions  between  negotiable  and  unnego- 
tiable choses  in  action  both  in  law  and  in 
equity.    Hodges  v.  Qmnor,  1  Speers,  L.  120 ; 
WhitMidei   v.    Wallas,    2   Speers,    L.    196; 
^yanng  v.    Gheeseboravgh,   1   Hill,   L.    128; 
Cajitep  V.  Blair,  1  Rich.  Eq.  49 ;  Eolbrook  v. 
Colburn,  6  Rich.  Eq.  299;   Bobo  v.   Vaidm, 
20  S.  C.  281 ;  Mojfatt  v.  Hardin,  22  S.  C. 
9.     Both  bonds  and  mortgages  are  choses  in 
action.     Our  courts,  both  before  JSdynsworth 
V.    Bischoff,   fupra,   (decided  in  1874,)    and 
since  that  case,  have  held  that  choses  in  ac- 
tion under  seal  were  not  within  the  rule 
whereby  cquit)r  will  protect  a  purchaser  for 
a  valuable  consideration  without  notice.     (1) 
As  we  have  seen,  our  statutes  expressly  make 
them,  in  the  hands  of  assignees,  subject  to 
discounts  or  defenses  of  defendants.     (2)  The 
cases  now  cited  so  hold.     In  Hodges  v.  Con- 
nor,  supra,  a  note  under  seal  was  sued  on. 
It  seems  that,  when  Connor  executed  the  note 
to  Hodges,  (the  consideration  being  for  land 
sold,  ]  he  held  a  note  for  $145  against  Hodges. 
Afterwards   Hodges  wished   to  trade  with 
another,  and,  objection  being  made   to  the 
form  of  Connor's  sealed  note,  it  was  renewed 
by  Connor  in  unobjectionable  form.     After 
Rosamond  held  the  note  it  again  passed  into 
the   hands  of  Hodges,  who  sued  upon  the 
same,  and  Connor,  as  a  second  defense  to  such 
note,  pleaded  his  $145  note  in  discount.    The 
allowance  of  the  discount  was  objected  to. 
The  court  of  appeals  held:    ''But  we  think 
the  defendant  was  entitled  to  his  discount  to 
the  amount  of  the  note  of  $145  and  interest. 
This  action  is  brought  by  Hodges  on  a  paper 
payable  to  himself,  and  as  such  must  be  lia- 
ble to  all  the  discounts  against  it  by  the 
party  executing  it,  although  in  conscience 
Kosamond  ought  to  have  the  paper  freed  from 
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any  such  demand,  as  he  took  it  like  a  demand 

gayable  to  himself.  At  the  time,  however, 
e  received  the  paper,  he  could  have  secured 
this  advantage  by  making  it  payable  to  him- 
self;  but,  having  failed  to  do  so,  he,  s^d 
these  claiming  under  him,  must  take  and 
hold  the  single  bill  subject  to  all  the  le^al 
disadvantages  incident  to  it."  In  Whitestdes 
V.  Wallaee,  supra,  which  was  an  action  on  a 
lost  sealed  note,  the  court  held  ''that  the  note 
in  this  case  is  a  sealed  note,  which  is  not  a 
negotiable  instrument.  It  may  be  assigned 
under  the  Act  of  1798,  but  the  assignee  takes 
it  subject  to  any  bona  fide  defense  which 
might  be  set  up  against  the  payee. **  In 
Wdrinf  v.  Okeeseborough,  supra,  which  was 
an  action  by  the  plaintiff,  as  assignee  for 
full  value  of  the  assignee  of  the  obligees  of 
a  bond,  the  obligees  were  guarantors,  also, 
of  the  bond  assigned.  The  aefense  was  fail- 
ure of  consideration.  At  the  trial  it  was 
proved  that  Cheeseborough  &  Campbell, 
named  as  obligees  in  the  bond,  and  who  as- 
signed the  bond  to  Withers,  were  the  sureties 
of  Smith,  the  obligor  in  the  bond,  and  that 
the  bond  was  made  by  them  in  that  form  to 
Withers  for  negroes  and  two  plantations. 
(Some  ten  of  the  negroes  sold  were  not  the 
absolute  property  of  Withers.)  The  defense 
of  failure  of  consideration  prevailed.  In 
Cantey  v.  Blair,  supra,  the  facts  were  about 
as  follows:  Henry  T.  Cantey  had  executed 
a  sealed  note  payable  to  James  W.  Cantey. 
Afterwards  he  executed  a  second  sealed  note 
to  the  same  party.  James  W.  Cantey  as- 
signed these  notes  to  Blair,  for  value,  with- 
out notice.  Henry  T.  Cantey  having  died, 
Blair  sued  his  executor  to  judgment  on  these 
sealed  notes.  After  judgment,  Blair  as- 
signed a  proportionate  part  of  each  to  Mr. 
McWillie  and  Mrs.  McKinon.  The  executor 
of  Henry  T.  Cantey,  havine  learned,  after 
judgment  against  him,  that  James  W.  Cantey 
had  made  payments  on  such  sealed  notes  and 
had  another  defense,— that  of  usury, — filed  a 
bill  in  equity  for  appropriate  relief  against 
Blair,  McWillie,  and  Mrs.  McKinon.  These 
last  (McWillie  and  Mrs.  McKinon)  inter- 
posed the  plea  that  they  were  purchasers  for 
full  value  without  notice.  The  court  denied 
them  that  privilege,  saying:  "It  is  very 
clear  that  the  assignee  of  a  judgment  cannot 
be  placed  on  a  better  footing  than  the  as- 
signor." In  Holbrook  v.  Oolburn,  supra,  the 
court  said  :  "The  honest  obligee  of  a  bond 
is  liable  to  be  defeated  of  satisfaction  by 
proof  of  fraud,  mistake,  or  want  of  consider- 
ation  affecting  the  obligation.  The  com- 
plainant in  this  case,  who  was  the  assignee 
of  the  obligee,  failed  in  his  suit."  In  Bobo 
V.  Vaid&n,  supra,  which  was  an  action  de- 
cided in  1888,  the  assignee  of  the  interest  in 
an  estate  of  a  distributee  thereof,  which  dis- 
tributee was  a  surety  on  the  bond  of  the  ad- 
ministrator of  such  estate,  invoked  the  doc- 
trine of  an  innocent  purchaser  for  valuable 
consideration  without  notice,  to  the  effort  of 
creditors  of  the  estate  of  the  intestate  to  apply 
the  share  of  such  distributee,  Mrs.  Yaiden, 
to  the  payment  of  her  liability  as  surety  on 
the  bond  of  the  administrator,  he  proving  in- 
solvent. This  court  held  :  "  If  Mrs.  Vaiden 
were  now  suing  the  estate  for  her  ahaie*  is 
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there  any  doubt  that  her  liability  as  surety 
would  be  set  off  before  auythin^  was  paid  to 
her?  Has  the  assignee  any  higher  right? 
The  demand  Is  a  mere  chose  in  action,  and 
in  such  cases  the  admitted  rule  is  that  the 
assi^ee  takes  the  interest  assigned  subject 
to  all  the  defenses,  both  legal  and  equitable, 
against  the  assignor.  Wait,  C!ode;  Lynch, 
Code,  §  185. "  In  Moffatt  v.  Hardin,  tupra, 
Hardin  executed  to  Melton  a  sealed  note  and 
mortgage  of  land.  This  sealed  note  and 
mortgage  were  assigned  to  the  plaintiff  and 
James  Hemphill.  When  due,  an  action  in 
foreclosure  was  begun  by  the  assignees. 
Mrs.  Hardin  interposed,  as  a  defense  to  such 
sealed  note  and  mortgage  in  the  hands  of 
these  assignees,  that  Melton,  the  obligee, 
was  indebted  to  her  at  the  time  the  sealed 
note  was  executed.  The  assignees  replied 
yigorously  to  this  defense,  that  they  were 
entitled  to  the  protection  of  the  rule  of  in- 
nocent purchasers  for  full  value  without  no- 
tice, and  also  that  the  negligence  of  Mrs. 
Hardin  in  giving  Melton  a  receipt  for  (1,245 
when  no  money  was  paid,  and  also  giving 
him  an  assignment  of  her  distributive  share 
of  her  father's  estate  in  the  hands  of  the  clerk 
of  court,  had  acted  prejudicially  to  such  as- 
signees, who  knew  of  both  instruments ;  yet 
under  these  pleas  this  court  held  that  Mrs. 
Hardin  was  entitled  to  her  defense.  Mr. 
Justice  McGowan,  in  delivering  the  opinion 
of  Uie  court  in  this  case,  said :  "It  is  said, 
however,  that  this  is  not  an  action  to  enforce 
these  securities  by  Melton,  or  his  personal 
representative,  but  new  parties  have  been  in- 
troduced ;  that  Melton,  without  making  the 
proper  credits  on  the  note  and  mortgage,  as- 
signed  them  for  full  value,  and  without  no- 
tice, to  the  plaintiffs,  who  are  now  entitled 
as  innocent  purchasers  to  enforce  them  in  the 
condition  in  which,  as  assignees,  they  re- 
ceived them,  without  regard  to  the  omission 
of  Melton  to  credit  them  in  accordance  with 
his  agreement.  This  would  certainly  be  true 
if  the  securities  were  negotiable  in  their 
nature,  and  had  been  transferred  before  due, 
for  full  value  and  without  notice.  See  the 
recent  case  of  Farh&nburg  First  Nat.  Bank 
V.  JohTis,  22  W.  Va.  520,  where  a  great 
number  of  authorities  are  cited."  ''But  the 
bond  and  mortgage  assigned  here  were  not 
negotiable  securities  transferred  before  due, 
but  mere  choses  in  action,  and  very  different 
principles  apply.  They  are  not  subject  to 
the  doctrine  of  implied  warranty,  and  of 
purchaser  for  valuable  consideration  without 
notice.  Maybin  v.  Kirhy,  4  Rich.  Eq.  116." 
This  last- cited  case  (Maybin  v.  Kirby,  supra) 
is  not  regarded  by  the  circuit  judge  as  throw- 
ing much  light  upon  the  question  he  was 
discussing,  because  there  was  notice.  This 
is  quite  true;  yet,  when  it  is  remembered 
that  the  principles  there  discussed  were  those 
of  the  present  cause  except  in  the  matter  of 
notice,  the  decision  has  an  important  bearing. 
Suffice  it  to  say  what  may  be  termed  "dicta" 
in  that  case  have  since  that  time,  and  after 
Haynstoarth  v.  Bischoff,  supra,  was  decided, 
become  matters  adjudicated  as  the  law  of 
this  state.  It  seems  to  us  that  the  learned 
circuit  judge  has  attached  undue  importance 
to  Raynsworth  v.  Bischoff,  supra,  for  in  that 
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case  the  mortgagees,  Bischoff  &  Co.,  were 
found  to  be  entirely  innocent  of  any  knowl- 
edge of  wrong,  while,  in  the  case  at  har. 
Flenniken,  the  mortgagee,  was  not  onl^  cog- 
nizant of  the  breach  of  trust,  but  participated 
largely  therein,  so  that  it  was  impoasible  for 
him  to  be  considered,  as  was  Bischoff  A  Co. 
in  the  other,  an  innocent  mortgagee  vl  thorn 
notice.  The  circuit  judge  is  quite  right  in 
his  decree  when  he  says:  "An  Innocent  as- 
signee has  all  his  [mortgagee's]  rights.' 
That  is  exactly  the  doctrine  of  our  courts. 
But  he  ought  to  have  gone  further,  and  said 
that  under  our  law  an  innocent  assignee  of  a 
chose  in  action  under  seal  takes  such  chr«e 
in  action  subject  to  all  the  infirmities  in  and 
against  his  assignor.  This  is  not  only  the 
rule  in  our  state,  but  it  is  that  observed  Ijd 
the  Supreme  Court  of  the  United  8tate& 
Carpenter  v.  Longan,  88  U.  8.  16  Wall.  2ri 
21  L.  ed.  314.  It  is  true  that  this  last-cited 
case  referred  to  a  negotiable  note  which  the 
mortgage  secured  ;  yet  the  court  in  its  judg- 
ment said :  "  The  case  is  a  different  one  from 
what  it  would  be  if  the  mortgage  stood  alone, 
or  the  note  was  unnegotiable,  or  had  been  as- 
signed after  maturity."  This  case  is  ap- 
proved in  Kenicott  y.  Wayns  County  Supn. 
88  U.  8.  16  Wall.  469,  21  L.  ed.  321.  -It 
has  been  decided  at  the  present  term  of  this 
court,  that  wheiji  a  note  secured  by  a  mort- 
gage is  transferred  to  a  bona  fide  holder  f<^ 
value,  before  maturity,  and  a  bill  is  filed  to 
foreclose  the  mortgage,  no  other  or  further 
defenses  are  allow^  as  against  the  mortgage 
than  would  be  allowed  were  the  actiun 
brought  in  a  court  of  law  upon  the  note. 
Ca/rpenter  v.  Longan,  supra.^  It  is  thus  sees 
that  not  only  is  the  theory  and  practice  oi 
our  own  courts  on  the  subject  of  unnegotia- 
ble choses  in  action  approved  by  the  Supreme 
Court  of  the  United  States,  but  also  the  flex- 
ibility of  a  mortfirage,  as  that  it  may  be 
adapted  to  the  fate  of  the  note,  negotiable  cft 
not  negotiable,  it  is  intended  to  secure.  We 
might  enlarge  on  all  these  points,  but  it  is 
not  deemed  necessary  to  say  more. 

It  follows,  therefore,  that  the  judgment  of 
the  circuit  court  is  erroneous,  and  that  the 
present  decree  must  be  reversed. 

It  is  the  judgment  of  this  court  that  the  Judg- 
ment of  the  Circuit  Court  be  reversed,  and  tha: 
the  cause  be  remanded  to  the  Circuit  Cour; 
with  directions  that  a  decree  be  there  made 
denying  the  plaintifi  the  rdief  prayed  for,  and 
requiring  the  land  in  dispute  to  be  delivered  up 
to  Edwin  J.  Rabb,  trustee,  and  further  re- 
quiring the  deed  to  Giles  J.  Patterson  from 
the  clerk  of  the  circuit  court  for  Fairflelil 
county  for  the  land  in  question  to  be  canceled. 

Mclver,  Ch.  J.: 

I  concur ;  and  I  desire  to  add  that  whil^ 
the  proposition  that  the  assignee  of  a  mort- 
gage may  avail  himself  of  the  plea  of  pur- 
chaser for  valuable  consideration  without 
notice  does  seem,  impliedly,  at  least,  to  be 
recognized  in  Dea/rman  v.  THmmier^  26  S, 
C.  506,  which  plea,  however,  wes  allowed 
on  another  ground,  the  question  so  fullT 
discussed  by  Mr.  Justice  Pope  was  not  raiseii 
or  considered  In  that  case,  in  which  the  re- 
sult, only,  was  concurred  in. 
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MeOowaii,  J, ,  dissenting :  (Filed  April 
18,  1893.) 

The  facts  of  this  case  are  so  fully  stated  in 
the  circuit  decree  that  they  need  not  be  re- 
stated. See  also  the  case  of  ItaUb  v.  FUnni- 
ken,  twice  reported,  in  29  8.  C.  278,  and  82  S. 
C.  189.  All  that  is  necessary  at  present  is  to 
keep  clearly  in  view  the  dates  of  the  different 
transactions.  (1)  On  December  18,  1867.  was 
executed  the  deed  of  Mary  Regina  Hoi  ley, 
conveying  a  tract  of  land  to  Thomas  W. 
Kabb  as  trustee,  giving  power  of  sale,  re- 
investment, etc.  (2)  On  February  20,  1879, 
the  trustee,  Babb,  conveyed  about  400  acres 
of  the  aforesaid  land  to  David  R.  Flenniken 
in  fee,  without  reinvesting  the  proceeds  of 
sale,  according  to  the  terms  oi  the  trust 
deed.  (8)  On  December  27,  1879,  Flen- 
niken, being  in  possession  of  the  land,  sold 
and  conveyed  it  to  one  Wade  Pickett  for 
$2,500  taking  Pickett's  bond  and  mortgage 
of  tJie  premises  to  secure  the  purchase  money. 
(4)  On  January  1,  1880,  the  said  bond  and 
mortgage  were  duly  transferred  by  Flenniken 
to  OUes  J.  Patterson,  who,  first  having  the 
records  examined,  and  being  informed  by  a 
lawyer  that  the  title  was  good,  and  having 
uo  notice  whatever  of  any  secret  vice  in  it, 
paid  Flenniken  for  the  same,  in  cash,  the 
full  market  price  thereof.     (5)  On  February 

4,  18^1.  Pickett  concluded  to  abandon  his 
purchase,  and  conveyed  back  to  Flenniken 
the  equity  of  redemption  in  the  land.  Down 
to  this  point  nothing  was  heard  of  any  hidden 
equity  to  the  land,  or  affecting  the  legal  title 
to  it.  (6)  But  on  January  28,  1884,  action 
was  commenced  by  Cassandra  H.  Babb  and 
her  children  then  living,  to  set  aside  the  con- 
veyance of  her  trustee,  to  Flenniken  as  a 
fraudulent  breach  of  trust,  Thomas  W.  Babb, 
her  trustee,  and  Flenniken  being  alone  made 
parties  defendant.  Lis  pend&ns  was  filed. 
Long  litigation  followed,  the  result  of  which 
will  be  refeiTed  to  hereafter.  (7)  On  De- 
cember 5,  1885,  Flenniken,  being  embar- 
rassed, executed  to  one  James  A.  Brice  an 
assignment  of  his  propertv,  including  the 
equity  of  redemption  in  the  aforesaid  tract 
of  land,  for  the  benefit  of  his  creditors. 
After  this  assignment,  Giles  J.  Patterson 
brought  an  action  against  Brice,  the  assignee 
of  creditors,  to  foreclose  the  mortgage  as- 
signed to  him.  He  made  no  one  a  party  but 
Brice,  but  filed  notice  of  lis  pendens.  A 
decree  of  foreclosure  was  rendered,  and  the 
land  sold  under  an  order  of  court  on  October 

5,  1887.  When  the  property  was  offered  for 
sale,  notice  was  given  of  the  claim  of  the 
defendants.  The  land  was  bid  off  by  Patter- 
son, the  holder  of  the  mortgage,  for  less 
than  was  due  on  the  bond  and  mortgage. 
Titles  were  made  to  him  by  order  of  the 
court,  and  he  was  let  into  the  possession. 
The  proceeding  of  Mrs.  Babb  to  set  aside  the 
deed  of  her  trustee  to  Flenniken  was  not 
finally  decided  until  1889,  when  a  judgment 
vras  entered  that  Flenniken  should  hold  the 
said  trust  tract  of  land  subject  to  the  trusts 
in  the  original  Holley  deed.  The  parties 
obtained  an  order  from  Judge  Norton  ap- 
pointing Edward  J.  Babb  trustee,  and  re- 
quiring Flenniken  to  execute  and  deliver  to 
the  new  trustee  a  deed  of  the  aforesaid  prem- 
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ises  upon  the  original  trusts.  That  was 
done,  and  the  sheriff,  under  the  order  of  the 
court,  was  about  to  deliver  to  the  substituted 
trustee  possession  of  the  premises,  when 
Giles  J.  Patterson  instituted  this  action  to 
enjoin  the  sheriff  and  the  other  defendants 
from  thus  proceeding ;  praying  that  the  effort 
to  deliver  possession  of  said  premises  may 
be  declarea  to  be  null  and  void,  that  the 
plaintiff  may  be  restored  to  the  possession  of 
said  premises,  and  that  the  defendants  may 
be  restrained  from  interfering  in  any  way 
with  the  possession  of  the  plaintiff  or  his 
tenants,  etc.  A  supplemental  complaint  was 
filed  to  prevent  the  tenant  of  the  plaintiff 
from  attorning  to,  and  paying  over  the  rents 
to,  the  attorney  of  the  trustee  and  cestui  ous 
trust,  which  repeated  the  prayers  of  the  orig- 
inal complaint,  *'and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable.* 
After  the  trial  of  the  case  but  before  the  de- 
cree was  filed,  the  plaintiff  departed  this 
life,  and  the  name  of  his  executrix,  M. 
Virginia  Patterson,  was  by  order  of  the  court 
substituted  as  plaintiff.  The  cause  was 
heard  by  his  honor.  Judge  Fraser,  who  held 
**  that  to  the  extent  of  the  mortgage  the  plain- 
tiff *s  title  was  good,  and  that  ne  has  a  right 
to  the  possession  of  the  premises,  bought 
under  his  foreclosure  proceedings,  and  that 
he  cannot  be  turned  out  of  possession  under 
any  proceedine^  to  which  he  was  not  a  party. 
At  the  same  time  I  am  inclined  to  the  opin- 
ion that  under  the  foreclosure  proceeding, 
and  after  the  filing  of  notice  of  lis  pendens  and 
express  notice  of  the  claims  of  thetrustee  and 
cestui  que  trust,  he  did  not  purchase  such  a 
title  as  would  extinguish  the  equity  of  re- 
demption existing  in  favor  of  the  trust  estate* 
and  that  the  trustee  has  still  a  right  to  redeem 
the  mortgage.  I  do  not,  however,  see  how 
that  can  be  accomplished  in  this  action,  as  the 
answer  sets  up  no  such  claim,  and  makes  no 
offer  to  redeem.  James  A.  Brice  held  subject 
to  this  mortgage,  and  also  to  the  trusts  of  the 
original  deed.  This  decree,  therefore,  must 
be  without  prejudice  to  any  action  the  trustee 
and  his  cestui  que  trust  may  hereafter  be  ad- 
vised to  bring  for  the  redemption  of  the 
mortgaged  premises, "  etc. 

From  this  decree  the  defendants  appeal  to 
this  court  upon  the  following  exceptions : 
**  (1)  Because  his  honor  erred  in  holding  that 
the  plaintiff  in  this  case  is  entitled  to  pro- 
tection as  a  bona  fide  purchaser  for  valuable 
consideration.  (2)  Because  his  honor  erred 
in  holding '  that  to  the  extent  of  his  mortgage 
the  plaintiff's  title  was  good,  and  that  he  has 
a  ri^ht  to  the  possession  of  the  premises. ' 
(3)  Because  his  honor  erred  in  holding  that 
the  plaintiff  cannot  be  turned  out  of  posses- 
sion under  any  proceeding  to  which  he  was 
not  a  party ;  whereas  he  should  have  held 
that  his  possession,  as  against  these  defend- 
ants, was  wrongful  and  without  authority 
of  law,  he  having  taken  possession  after  the 
full  filing  of  lis  pendens  m  the  case  of  Cas- 
sandra H.Rabb  V.  Datid  R.  Fienniken  and  T, 
W.  Babb.  (4)  Because  his  honor  erred  in  ad- 
judging that  the  defendants  herein  be  per- 
petually enjoined  from  disturbing  the  pos- 
session of  the  plaintiff  or  his  tenant  by  virtue 
of  any  order  or  execution  issued  under   the 
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case  of  Cassandra  H.  Both  et  al,  airainst  David 
£t.  Fknniken  aud  Thorruu  W.  Rahb.  (5)  Be- 
cause liis  honor  erred  in  that  he  should  have 
held  that  the  plaintiff,  being  the  assignee  of 
an  nnnegotiable  instrument,  took  the  same 
subject  to  all  the  equities  that  could  have 
been  asserted  against  it  in  the  hands  of  his 
assignor.  (6)  Because  his  honor  erred  in  so 
far  as  his  statement  or  find  ins  of  facts  in 
this  case  would  implicate  the  defendant  Cas- 
sandra H.  Rabb  in  the  breach  of  trust  which 
it  has  been  adjudged  was  committed  by  D. 
K.  Flenniken  and  T.  W.  Rabb.  (7)  Because 
his  honor  erred  in  so  far  as  his  findings  of 
fact  in  the  case  imply  that  there  was  due  on 
the  plaintiff's  morteage  the  amount  for 
whicn  said  premises  were  sold  to  him  at  the 
sale  by  the  clerk  of  the  court  in  the  case  of 
Patterson  v.  Brice,  Assignee,*  Exceptions  to 
Judae  Witherspoon's  order :  *^  First,  for  that 
his  honor  erred  in  enjoining  the  defendants 
Mrs.  Rabb  and  Edwin  J.  Rabb,  trustee,  from 
collecting  the  rents  of  the  premises  described 
in  the  complaint ;  second,  for  that  his  honor 
erred  in  ordering  the  possession  of  the  prem- 
ises restored  to  the  plaintiff ;  third,  for  that 
his  honor  erred  in  refusing  to  dissolve  the 
order  of  injunction  granted  by  him  on  the 
ex  parte  motion  of  the  plaintiff  on  July  12, 

There  is  some  confusion  in  this  case,  aris- 
ing from  the  fact  that  Mrs.  Rabb  filed  her 
complaint  against  the  trustee  and  Flenniken 
without  making  Patterson,  who  held  the 
mortgage,  a  party ;  and,  on  the  other  hand, 
Patterson  in  his  foreclosure  proceedings  im- 
pleaded no  one  but  Brice,  assignee  for  the 
creditors  of  Flenniken,  without  any  reference 
whatever  to  the  claim  of  Mrs.  Rabb  and  her 
children ;  so  that,  although  both  parties  pro- 
ceeded in  their  respe(itive  lines  to  judgment, 
really  the  main  question  between  the  parties 
was  not  touched  by  either.  The  court,  there- 
fore, in  these  cases  was  not  informed  of  all 
the  facts,  and  there  can  be  nothing  in  the 
Judgment  of  either  of  them  like  an  adjudica- 
tion of  the  point  now  to  be  (Considered.  It 
is  elemental  and  fundamental  that  no  one 
is  bound  by  the  judgment  in  a  case  to  which 
he  was  not  a  party.  The  conflict,  however, 
as  to  the  actual  possession  of  the  premises, 
made  this  action  necessary,  in  whicn,  for  the 
first  time,  the  claimants  are  brought  face  to 
face  before  the  court.  The  question  is  an 
important  one,— whether  Patterson,  the  pur 
chaser,  for  full  value,  of  the  bond  and  mort 
gage  from  the  mortgagee,  is  entitled  to  the 
protection  of  a  purchaser  for  value  without 
notice ;  and  its  consideration  should  not  be 
embarrassed  by  anything  which  it  might  be 
supposed  was  decided  in  the  cases  referred 
to.  In  order  to  prevent  confusion,  therefore, 
we  will  go  back  to  the  time  when  Mrs.  Rabb 
filed  her~  complaint  to  set  aside  the  deed 
which  her  trustee,  with  her  consent,  made 
to  Flenniken,  (January  28,  1884,)  and  see 
how  the  matter  then  stood.  At  that  time 
Patterson  was  in  possession  of  the  bond  and 
mortgage,  having  purchased  the  same  for 
full  value  some  years  before,  with  no  notice 
whatever  of  any  claim,  on  the  part  of  third 
persons,  of  any  hidden  equity  in  the  land 
mortgaged.  The  claim  as  developed  was  a 
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mere  equity,  and  the  question  is  whether 
Patterson  could  defend  himself  against  it  by 
the  higher  equity  of  innocent  purchaser  for 
value.  There  is' no  positive  law  creating  or 
defining  that  plea,  but  it  is  purely  equitable. 
If  Patterson  had  taken  a  conveyance  of  the 
land  from  Pickett,  instead  of  an  assignment 
of  the  purchase- money  mortgage  given  to 
Flenniken,  I  suppose  that  there  would  have 
been  no  doubt  as  to  his  right  to  protect  him- 
self by  the  plea.  Wherein  does  this  case 
differ  in  principle  from  the  one  stated?  "We 
think  in  this  state  it  is  settled  that  ^'a  mort- 
gagee of  lands  is  a  'purchaser',  within  the 
meaning  of  the  rule  which  protects  a  pur- 
chaser for  valuable  consideration  without 
notice."  See  Bayn^tworth  y.  Bischoff,  6  8.  0. 
169.  This  seems  to  be  conceded ;  but  it  is 
said  that  the  case  of  Haynsteorth  v.  Bi^chaf, 
did  not  go  so  far  as  to  include  the  assignee 
of  a  mortgagee,  that  in  such  case,  the  mort- 
gage being  merely  an  unnegotiable  chose  in 
action,  another  principle  intervenes,  viz.,  that 
the  assignee  takes  subject  to  all  equities 
which  may  be  developed  as  to  the  land  mort- 

faged.  It  is  true  that  the  Case  of  Bischof 
id  not  in  express  terms  embrace  the  case 
of  an  assignee  of  the  mortgagee,  but  we  do 
not  see  why  the  principle  decided  does  not 
apply.  It  has  been  considered  that  although 
a  mortgage  might  be  so  far  considered  as 
a  mere  chose  as  to  be  discharged  by  equi- 
ties between  the  mortgagor  and  mortgagee, 
against  which  the  assignee  might  protect 
himself  by  making  inquiry  of  the  former  at 
the  time  of  the  assignment,  yet  that  with  re- 
gard to  the  equities  of  third  persons  the  case 
was  different,  and  an  assignee  for  value  was 
to  t>e  regarded  as  a  purchaser.  There  has  been 
discussion  on  the  subject,  and  possibly  dif- 
ference of  opinion,  but  we  do  not  propose  to 
reopen  the  argument.  We  agree 'with  the 
circuit  judge,  on  the  force  of  tne  authorities 
cited  by  him  in  his  decree,  that  to  the  extent 
of  the  mortgage  the  plaintiff  *s  title  was  good. 
We  also  concur  in  his  intimation  that  Patter- 
son, at  the  sale  of  the  land  under  his  fore- 
closure suit  against  Brice,  did  not  purchase 
such  a  title  as  would  extinguish  the  equity 
of  redemption  existing  in  favor  of  the  trust 
estate.  We  hold,  first,  that  to  the  extent  of 
the  mortgage  the  plaintiff's  title  was  good ; 
but  that  the  purchase  and  conveyance  at  the 
foreclosure  sale  In  the  case  of  ratterson  ?. 
Brice^  did  not  carry  to  the  purchaser  the 
equity  of  redemption  in  the  land ;  second, 
that  the  trustee  and  cestui  que  trust  have  the 
right  to  redeem  the  premises  in  question  by 

Saving  the  balance  due  upon  the  mortgage 
ebt,  after  allowing,  of  course,  all  proper 
credits  of  payments,  rents,  etc.  ;  third,  tliat, 
unless  the  defendants  take  action  to  redeem 
the  land  In  a  reasonable  time,  the  plainiiff 
or  his  representative,  disregarding  the  former 
foreclosure  proceedings,  may  proceed  anew 
to  foreclose  his  mortgage  on  the  land  in 
question,  giving,  of  course,  all  just  credits 
on  the  mortgage  debt.  The  injunction  to 
stand  in  the  meantime,  only  to  maintain  the 
status  quo. 

1  think  the  Judgment  below  should  be  af- 
firmed. 


itioa. 
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1.   Tlie  death  ofthe  lint  life  tenant  will, 

under  the  Statute  of  Uses,  terminate  an  aottve 
truBt  oreeted  by  will  in  favor  of  one  for  life  and 
at  ber  death  in  favor  of  her  children  for  life  with 
the  remainder  at  their  death  to  their  children  in 
fee,  where  the  active  powers  and  duties  of  the 
trustee  cease  at  the  death  of  such  tenant  and  the 
remainder  in  fee  has  thea  become  vested. 

8.  Pouesslon  dnrln^  the  llib  of  a  llfla 
tenant  cannot  be  Joined  to  possession  after  his 
death  to  complete  title  against  the  owner  of  a 
vested  remainder  in  fee. 

Z.  A  trostee  holding  the  iB^gnl  title  le 
In  snehpiiTlty  with  and  eo  represents 
e<mtln§^ent  remaindermen  that  title  by 
adverse  possession  may  be  acquired  against  the 


latter,  during  the  life  of  the  Ufto  tenant,  byhold- 
Ing  adversely  to  the  trustee  and  life  tenant 
4.  I>efiBndaat  in  crjeetment  reHjing 
■oleljr  on  adwerae  possefldon  dnrln^ 
the  llfB  of  tenants  under  a  trust  has  the 
burden  as  against  remaindermen  who  prove 
their  successorship  to  the  legal  documentary 
title  of  showing  that  the  latter  took  only  a  con- 
i^mcent  and  not  a  vested  remainder. 

r  A  tenancy  in  common  entitling  each 
of  the  children  to  a  one-third  undivided 
interest  in  remainder  in  several^  is  created,  uc 
der  the  Alabama  statute  against  survivorship 
among  joint  tenants,  by  a  will  creating  a  trust 
in  favor  of  one  for  life  and  after  her  death  in 
favor  of  her  three  children  for  and  during  the 
term  of  their  natural  lives. 

6.  The  aheolnte  fee  to  one  third  of  the 
estate  becomes  at  the  death  of  each  life  tenant 
in  remainder  vested  In  his  children  under  a  will 
creating  a  trust  for  one  for  life  with  remainder 
to  her  three  children  for  life  and  providing  that 


3S((nm.— Advene  poeeeeskm  aoairut  remaindermen 
and  owners  €f  future  eetates. 

Adverse  possession  as  considered  in  this  an- 
eotation  will  be  confined  to  the  consideration  of 
the  question  as  it  arises  between  tenants  in  dower 
and  by  the  curtesy  and  tenants  for  life,  strictly  so 
•called,  and  the  owners  of  estates  in  remainder  and 
veveision. 

TenanU  for  life  and  remaindermen  inter  so. 

The  general  rule,  as  gathered  from  the  numer- 
ous cases  upon  the  subject,  is  that  as  between  the 
-owner  of  the  life  estate  and  the  remainderman  or 
reversioner  advene  possession  cannot  exist,  and 
that  no  act  of  such  life  tenant  can  work  adversely 
to  the  estate  of  the  future  owner  whether  in  re- 
veiston  or  remainder;  but  to  these  rules,  as  to  all 
othen,  exceptions  are  to  be  found,  as  will  here- 
after appear. 

Thus,  in  Sutton  T.  Ossseleggl  TT  Mo.  807,  the 
•court  stated  the  rule  to  be  that  as  between  the 
particular  tenant  and  the  remainderman,  the  r»> 
Ution  is  such  that  the  possession  of  the  former 
•cannot  be  adverse  to  the  latter. 

So  in  Grout  v.  Townsend,  2  Hill,  864,  where  lands 
were  devised  to  a  wife  during  her  widowhood  with 
remainder  to  children,  the  quention  arose  on  a 
•conveyance  by  the  remainderman,  the  grantee 
•claiming  that  as  the  life  tenant  was  in  possession, 
the  remainderman  had  no  title,  but  the  court  said: 
'**The  tenant  for  life  does  not  hold  adversely  to  the 
remainderman." 

The  position  of  a  remainderman  or  a  reversioner 
is  well  defined  by  Chief  Juetiee  Kent,  in  Jackson  v. 
€cboonmaker,  4  Johns.  800,  (a  disseisic  case)  where- 
in he  says:  ''Neither  a  descent  cast,  nor  the  Stat- 
ute oC  Limitations,  will  affect  a  right,  if  a  pRrtic- 
iilar  estate  existed  at  the'  time  of  the  disseisin,  or 
when  the  adverse  possession  began,  because  a  right 
•of  entry  in  the  remainderman  cannot  exist  during 
the  existence  of  the  particular  estate;  and  the 
laches  of  the  tenant  for  life  will  not  affect  the 
S>arty  entitled.  An  entry  to  avoid  the  statute, 
must  be  an  entry  for  the  purpose  of  taking  pos- 
session, and  such  an  entry  cannot  be  made  during 
the  existence  of  the  life  estate.** 

In  Jackson  v.  Harsen,  7  Cow.  888,  the  court  said: 
**8o  long  as  the  life  estate  continued,  the  posses- 
alon  of  the  tenant  for  life  was  the  pooaossion  of 
him  in  remainder  or  reversion,  and  during  its  con- 
tinuance there  could  be  no  adverse  possession. 
When  that  ceased  the  right  of  entry  accrued.** 
19  L.  R  A. 


'*So  adverse  possession  cannot  run  against  a 
vested  remainderman  during  the  continuance  of 
the  particular  estate  under  New  York  Bev.  Stat, 
vol.  1,  fi  82,  p.  726,  which  provides  that  no  expectaut 
estate  can  be  defeated  or  barred  by  alienation  or 
other  act  of  the  owner  of  the  intermediate  or  pre- 
cedent estate,  nor  by  any  destruction  of  such 
precedent  estate  by  disBeisin,  foifeiture,  surren- 
der, merger,  or  otherwise.**  Bennett  v.  Oarlock, 
10  Hun,  888. 

So  in  Missouri,  in  Keith  v.  Keith,  80  Mo.  125,  the 
court  held  that  neither  the  possession  of  the  life 
tenant,  nor  yet  that  of  his  grantee,  was  adverse  to 
those  entitled  in  remainder,  and  could  not  be 
made  so  by  any  declarations,  acts,  and  conduct  and 
ckiim  of  a  greater  or  different  estate.  To  the 
same  effect,  Salmon  v.  Davis,  20  Mo.  176. 

And  in  New  Jersey,  the  court  in  Pinckney  t. 
Burrage,  81 N.  J.  L.  21,  under  the  second  section  of 
the  Act  of  1787,  which  provides  that  thirty  years* 
possession,  commenced  in  a  spedfled  manner, 
shall  be  a  good  and  sufficient  bar  to  all  prior  loca> 
tioDS,  rights,  titles,  conveyances,  or  claims,  not 
followed  by  actual  possession,  and  shall  vest  an 
absolute  right  and  title  in  the  actual  possessor,  the 
court  held  that  adverse  possession  will  not  run 
against  the  reversioner  or  remainderman  during 
the  life  of  the  tenant  for  life. 

Again,  in  Marylaud,  the  rule  is  that  the  posses- 
sion of  a  tenant  for  years,  or  tenant  for  life,  is  not 
adverse  to  the  reversioner  or  heir  in  remainder. 
Hanson  v.  Johnson,  82  Md.  2S,  60  Am.  Bep.  100.  In 
this  case,  however,  the  court  held  that  the  claim 
of  the  heirs-at-law  of  the  wife,  whose  husband  had 
possession  and  control  during  her  life,  and  claimed 
title  and  possessioo  under  her  will,  hostile  to  the 
holrs-at^law,  was  barred  by  adverse  possession  by 
the  husband  and  the  purchaser  from  him  who 
jointly  had  held  poawssion  for  over  twenty  years. 

Tenant  in  dower  and  remainderman. 

A  widow  has  a  right  to  remain  in  possession  until 
her  dower  Is  assigned  to  her,  therefore  her  posses- 
sion during  such  period  is  not  adverse  to  the  heirs. 
Colvin  V.  Hauenstein  (Mo.)  June  20, 1802;  Brown  v. 
Moore,  74  Mo.  688:  Roberts  v.  Nelson,  86  Mo.  21; 
Aoberts V.Nelson,  87  Mo.  220;  Hickman  v.  Lhik,  07 
Mo.  400:  Page  v.  Branch,  07  N.  a  07;  Grandy  v. 
Bailey.85N.a22L 

Neither  is  her  possession  advene  to  the  hehn' 
widow.   Null  v.HoweU  (Mo.)  July  l^lBOfc 


See  also  22  L.  R.  A.  698;  23  L.  R.  A.  805;  28  L.  R.  A.  018;  31  L.  R.  A.    325; 
46  L.  R.  A.  66. 


840 


AX.ABAMA  SUPBfCia  COUBT. 


Jan, 


''at  their  death**  the  estate  **BhaU  vest  in  the  | 
hein-at-Jaw  or  children  of  them**  the  said  chil- 
dren *Hhat  may  be  living  at  the  time  of  their 
deaths.** 
/  7«  Upon  the  death  unmarried  of  a  ten* 
ant  for  life  of  one  third  of  an  estate 
after  a  prior  life  estate  before  the  falling  in  of 
the  latter  his  remainder  for  life  lapses,  a  re- 
mainder over  in  fee  to  his  children  faiis  and 
such  third  reverts  to  the  original  grantor. 
8.  Adeedintmstfortheeoleandseiia- 
rate  use  of  a  nuuried  woman  for  liib» 
and  after  her  death  fyp  her  children 
for  liib  and  at  their  death  to  '"vest  in**  their 
helrs-at-law  or  children  gives  the  grandchildren 
in  being  at  its  date  a  vested  remainder  In  fee 
opening  to  let  In  af  terbom  children. 

(January  14, 180L) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Circuit  Court  for  Montg^omery  County 
in  favor  of  defendant  in  an  action  brought  to 


recover  possession  of  certain  real  estate.  i^S^ 
versed. 

The  facts  are  stated  in  the  opinion. 

Ifeeers,  W.  S.  Thoring^on  and  Giadrat 
Jb  Winter  for  appellant. 

Mr,  H.  G.  Semple  for  appellee. 

MeClellan,  Jl,  delivered  the  opinion  of  the 
court: 

This  is  an  action  of  ejectment  by  the  appd- 
lants  against  the  appellee.  The  general  affirm- 
ative charge  v^as  requested  bv  both  parties  in 
the  court  below,  refused  to  the  plaintiffs,  and 
given  for  the  defendant.  The  facts,  as  they 
appear  from  a  deed  put  in  evidence  on  the 
trial,  and  from  an  agreed  statement  which,  in 
connection  with  said  deed,  constituted  the 
whole  evidence  adduced,  may  be  summarized 
as  follows:  On  July  17,  1845.  John  Kickel 
conveyed  the  land  in  coDtroversy,  together 
with  several  other  lots,  to  John  H.  Giodrat. 
"to  have  and  to  hold  unto  himself,  his  heirs 


Nor  yet  is  it  adverse  to  the  assigns  of  the  heirs. 
IbUL 

The  possession  being  permissive  from  the  begin- 
ning is  regarded  as  remaining  so,  unless  disclaimed 
by  declarations  or  acts  unmlstakatily  hostile. 
IMd^'  Chouteau  v.  Riddle  (Mo.)  May  81,  1808. 

The  possession  of  the  widow  nrior  to  the  assign- 
ment of  dower  is  adverse  to  all  the  world,  except 
those  who  may  be  entitled  to  the  property  on  the 
expiration  of  her  estate.    Hickman  v.  Link,  supra. 

In  Hannon  v.  Hounihan,  86  Va.  429,  the  court 
held  that,  under  section  8,  chapter  108,  of  the  Code 
of  1878,  section  2874  of  the  Code  of  1887,  the  widow 
is  entitled  to  possession  until  dower  is  assigned, 
and  that  her  possession  will  not  bar  the  remainder^ 
man«  though  the  tenant  for  life  claim  an  estate 
longer  than  for  life,  unless  she  publishes  her  ad- 
verse claim  by  actual  and  open  disseisin,  such  pos- 
session being  not  adversary,  but  consistent 

In  Holmes  v.  Kring,  96  Mo.  4I!2,  the  plalntiflS 
«hdmed  in  ejectment  as  remaindermen  and  the 
defendant  pleaded  adverse  possession  under  the 
widow,  the  tenant  for  life,  whose  dower  was  never 
assigned.  The  court  held  the  possession  of  the 
widow  until  dower  was  assigned  could  not  be  ad- 
verse, and  that  the  right  of  action  did  not  accrue 
till  her  decease.  And  until  such  time  the  Statute 
does  not  begin  to  ru  n.    Brown  v.  Moore.  74  Mo.  688. 

And  in  Musham  ▼.  Masham,  87  IlL  80,  the  court 
held  that  the  wldow*s  occupation  of  lands  where 
she  has  dower  and  homestead  rights  will  not  be 
adverse  to  the  heir,  and  laches  cannot  lie  imputed 
to  him  until  after  her  decease. 

So  where  a  widow  remains  upon  her  husband*s 
lands  before  dower  is  assigned,  her  possessiOD,  if 
she  claim  only  as  widow,  will  not  be  adverse  to 
the  grantee  of  the  heirs.  Kimbrell  v.  Rogers,  90 
Ala.  888. 

If  dower  has  been  assigned  to  a  widow,  her  pos- 
session cannot  be  adverse  to  the  heirs.  Malloy  v. 
Bruden,  80  N.  C.  251. 

And  the  Statute  of  Limitations  does  not  run 
tfgainst  the  remainderman  until  the  termination  of 
the  dower  estate;  but  seven  years*  adverse  posses- 
sion from  the  latter  date  will  bar  the  remainder- 
men.   Bums  V.  Headerlok,  86  Tenn.  102. 

The  possession  of  a  widow,  who  holds  lands  in 
trust  for  the  heirs,  solely  by  her  marital  right  is 
not  adverse  to  the  heirs,  so  as  to  give  title  by  lim- 
itation; especially  where  she  disavows  all,  except 
her  dower  rights.  Clayton  v.  Clayton,  11  Ky.  L. 
Rep.  47:2. 

So  Id  Breidegan  v.  Hoffmaster,  81  Pa.  223,  where 
the  plaintiff  claimed  under  the  will  of  a  widow. 
19L.R.A. 


who  had  been  in  exclusive  possess'on  of  her  de- 
ceased husbaod^  lands  for  over  twenty  years;  but 
had  made  declarations  which  showed  that  she  did 
not  claim  adversely  td  the  husband^  hein,  the 
court  held  that  her  possession  was  not  adverse  and 
that  the  Statute  of  Limitations  did  not  run  against 
the  heirs. 

The  renunciation  by  a  widow  of  a  life  estate 
granted  to  her  under  the  will,  and  open  advetse 
assertion  of  titie  and  posseasion  in  her  own  right, 
puts  the  Statute  of  Limitations  in  motion  against 
the  remaindermen.    Miller  v.  Foster,  76  Tex.  479. 

The  possession  of  a  widow  who  purchases  at  a 
judicial  sale  lands  tielonglng  to  her  deceased  hus- 
band^s  estate,  with  money  in  her  hands  as  his 
administratrix,  is  notadverse  to  the  heirs,  but  she 
is  a  trustee  for  them.   Clayton  v.  Clayton,  stcpro. 

Possession  of  a  widow  holding  a  life  estate  in  her 
deceased  husband^s  lands,  and  having  money  and 
personalty  of  his,  is  not,  by  her  compromise  of 
adverse  claims  and  taking  a  deed  In  her  own  right 
made  adverse  even  though  the  money  used  by  her 
belonged  to  her  separate  estate.  Scott  v.  Proctor, 
12Ky.L.Bep.67. 

So  the  possession  of  a  second  wife  to  whom  a 
portion  of  the  community  property  of  a  former 
marriage  of  her  husband  has  been  set  apart  upon 
the  latter*s  death,  as  a  homestead,  is  not  adverse  to 
the  children  of  such  former  nmrriage  as  to  their 
interests  in  such  community  property,  until  after 
a  repudiation  by  her  of  their  rights.  McDougal  v. 
Bradford,  80  Tex.  668. 

In  Vamey  v.  Stevens.  22  Me.  881,  where  the  ten- 
ant for  life,  the  widow,  sought  title  by  advene 
possession  as  against  her  husband*s  heirs  by  reason 
of  a  release  of  title  acquired  by  her  through  a  tax 
sale,  the  court  held  her  possession  not  adverse  to 
the  heirs,  it  being  the  duty  of  the  life  tenant  to 
pay  taxes,  and  the  neglect  thereof  a  wrong  against 
«  reversioner,  and  thaC8|ie  could  not  establish  any 
titie  as  a  disseisor  against  the  reversinner,  and 
further  that  she  could  not  claim  *^by  vlrtueofa 
possession  and  improvements**  under  the  statute. 

But  In  Alabama  adverse  possession  for  twenty 
years  by  a  widow  having  a  life  estate  based  on  her 
dower  right,  and  the  purchase  by  her  of  the  rever- 
sion, at  the  administrator's  sale  for  payment  of 
debts,  with  money  that  went  to  pay  the  debts,  vests 
a  legal  titie  in  her  as  against  the  heirs,  and  the  fact 
that  they  cannot  sue  at  law  makes  no  difference  as 
equity  proceedings  were  open  to  thenu  Woodstock 
Iron  Co.  V.  Fullenwider,  87  Ala.  684^ 

So  the  open  and  adverse  possession  in  her  own 
nght  of  the  widow  who  has  renounced  a  life  estate 
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and  assigns,  forever,  in  special  trast  and 
confidence  nevertheless."  Tne  deed  proceeds: 
"  For  the  sole  and  separate  use,  benefit,  and 
behoof  of  Sarah  £.  Qindrat  daring  the  term  of 
her  natural  life,  and  at  her  death  said  prem- 
ises shall  still  be  held  in  trust  for  her  three 
children,  to  wit,  Abraham  Gindrat,  Mary  Eliza- 
beth Winter,  and  William  B.  Gindrat^  fdr  and 
during  the  term  of  their  natural  lives,  and  at 
their  death  the  same  shall  vest  in  the  beirs-at- 
law  or  children  of  them  the  said  Abraham, 
Mary  Elizabeth  and  William  B.,  that  may  be 
living  at  the  time  of  their  deaths;  provided, 
always,  and  it  is  expressly  provided  and  agreed 
by  and  between  the  parties,  that  the  said  trus- 
tee mav  at  any  time,  with  the  advice  and  con- 
sent of  John  Gindrat,  the  father  of  the  said 
Abraham,  Mary  Elizabeth  and  William  B., 
sell  and  dispose  of  any  or  all  of  said  lots  for 
cash,  or  upon  credit,  as  they  may  think 
proper;  and  it  is  further  agreed  and  stipulated 
by  and  between  the  parties  that  should  John 


Gindrat  die  leaving  any  of  such  trust  property 
undisposed  of  in  the  hands  of  said  trustee,  then 
it  shall  be  necessary  for  said  trustee,  before  dis- 
posing of  any  portion  of  said  trust  property,  to 
obtain  the  assent  in  writing  of  said  ee^tut  qus 
trust  to  that  effect."  Of  the  grantees  and 
beneficiaries  mentioned  in  said  d^,  Sarah  L. 
was  the  wife  of  John  Gindrat;  John  H.  Gin- 
drat, the  trustee,  was  their  son,  as  were  also 
Abraham  and  William  B. ;  and  Mary  E.  was 
their  daughter.  John  died  in  1851;  Sarah  L. 
in  1854;  William  B.  in  1852,  leaving  no  child- 
I  ren;  Abraham  in  1884,  leaving  children,  who 
are  the  plaintiffs  in  this  action:  and  John  H. 
Gindrat.  the  trustee,  died  in  1874.  In  July. 
1845,  after  the  execution  and  record  of  said 
deed,  the  Montgomery  &  West  Point  Railroad 
Company  entered  upon  said  property  "and 
inclosed  and  occupied  the  same,  claiming  it  as 
its  own,  and  was  \n.  the  open,  notorious,  and 
exclusive  possession  of  the  same  as  its  own, 
until  it  sold  and  conveyed  it  to  certain  trustees 


granted  her  by  the  will,  win  oaose  the  Statute  of 
Limitations  to  run  against  the  remaioderman.  Mil- 
ler V.  Foster,  76  Tex.  479. 

In  Hogan  v. Kurtz,  M  rr.&  778,  24  L.  ed.  817,  the 
Supreme  Court  of  the  United  States  held  that  the 
poflsesslon  of  a  widow  for  a  number  of  years  claim- 
ing ownership  was  adverse  to  the  heirs. 

Tenant  by  the  etirtesy  ofidromaitulenium. 

8o  the  poaseesion  of  a  tenant  entitled  by  the 
curtesy,  and  those  claiming  under  him  is  not 
adverse  to  the  remaindermcm.  Austin  v.  Brown 
cW.Va.)  March  2S,  1898. 

Tn  Spencer  v.  O'Neill,  100  Mo.  49,  where  real  estate 
was  conveyed  in  trust  for  the  sole  use  of  a  married 
woman  and  her  heirs,  at  her  decease  her  husband 
and  daughter  remained  in  posaession  until  the 
daughter's  death,  when  the  husband  continued  to' 
hold  along  with  the  daughter's  husband,  the  court 
lield  that  such  possession  was  not  adverse  to  the 
daughter's  heirs. 

And  in  Jackson  v.  Cairns,  20  Johns.  801,  the  court 
laid  down  the  doctrine  that  a  husliend,  seised  of 
lands  in  right  of  liis  wife,  who  continues  in  posses- 
Bion  after  her  death  claiming  absolute  title  and 
making  improvements,  and  who  gives  a  mortgage 
upon  the  premises,  is  still  a  tenant  at  sufTerance; 
and  his  continuance  is  not  adverse  or  hostUe  to 
the  true  owners. 

So  in  Heath  v.  White,  5  Conn.  228,  the  principle 
was  laid  down,  that  the  remainderman  has  no  right 
to  possession  until  the  death  of  the  tenant  for  life, 
in  this  case  tenant  by  the  curtesy,  and  could  not 
be  barred  of  her  right  by  adverse  possession. 

And  in  Austin  v.  Stevens,  24  Me.  6^  the  court 
held  that  a  husband  of  a  life  tenant  could  not  hold 
adversely  to  the  remainderman  during  the  con- 
tinuance of  his  legal  right  of  occupation,  yet  his 
possession  thereafter,  claiming  as  bis  own,  would  be 
adverse. 

In  Guion  v.  Anderson,  8  Humph.  296,  the  court 
supported  the  doctrine  and  admitted  its  general 
principles  to  t)e  true,  but  held  that  where  the  estate 
by  the  curtesy  is  contingent  and  uncertain  a  dls- 
selFln  during  coverture  of  the  entire  joint  estate 
will  work  adverse  possession  unless  action  be 
brought  within  the  staiutory  time  from  the  mo- 
ment the  adverse  entry  commences,  and  the  rights 
of  the  heirs  and  these  entitled  in  remainder  will 
also  be  barred. 

In  Fogal  V.  Pirro,  10  Bosw.  100,  the  action  was  in 
ejectment  against  the  mortgagee  of  the  tenant  by 
the  curtesy,  by  the  remaindermen,  heirs  of  tbe 
wife.  The  court  said:  '*  Their  right  as  heirs  of 
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their  mother  could  not  be  defeated  by  a  claim  of 
adverse  possession  commencing  whUe  that  estate 
existed,  and  after  the  death  of  their  mother,  and 
not  founded  on  title  derived  from  her." 

So  where  the  husband  and  wife  were  in  joint  poe- 
session  of  land  under  a  deed  which  fraudulently, 
and  as  against  the  husband  securely,  vested  the 
title  in  the  wife  who  lived  and  died  the  owner,  the 
court  held  that  the  husband  could  not  upon  the 
wlfe*B  decease  claim  adverse  possession  by  recog- 
nition and  acquiescence  of  the  wife  as  against  the 
heirs,  even  though  the  husband  carried  on  busi- 
ness with  such  property,  as,  under  section  1177  of 
the  Code  of  1880,  the  business  was  the  wifelh. 
Claughton  v.  Claughton  (Miss.)  Jan.  28, 1898. 

So  possession  of  land  for  Hfty  years  under  an 
entry  upon  it  in  right  of  the  wife  of  the  occupant, 
and  after  her  decease  as  tenant  by  tbe  curtesy,  is 
not  adverse  to  tbe  heirs.  Woolf oik  v.  Richardson, 
10Ky.L.Kep.68a 

Where  the  husband  was  seised  of  one  moiety  and 
the  wife  of  the  other,  the  husband  remaining  in 
poesession  of  the  whole  from  the  wife's  death,  the 
court  held  that  the  heirs  were  barred  by  section  16 
of  the  Act  8  &  4  Wm.  tV.,  chap.  27,  even  though  the 
possession  might  not  be  adverse,  as  no  suit  had 
been  brought  within  five  years  after  tbe  passing  of 
the  Act.   Ex  parte  Hasell,  8  Younge  &  C.  617. 

In  Doe  V.  Branson,  4  Nev.  &  M.  664, 8  Ad.  &  EL 
68,  lands  were  devised  to  the  wife  in  fee.  She  mar-- 
ried  again,  lived  on  the  property  for  some  years, 
and  never  returned  to  the  possession  thereof,  and 
died  leaving  a  husband.  The  court  held  that  the 
heir  was  barred  by  adverse  possession  of  over  forty 
years,  even  though  the  wife  was  always  under  the 
disability  of  coverture,  and  the  husband  was  ten- 
ant by  the  curtesy. 

Ouster  af^  and  sales  bv,  tenants  for  life, 
a.  Not  €tdoer8e  to  the  remainderman. 

The  courts  have  held  that  the  attainder  of  the 
particular  or  life  tenant  will  not  devest  the  estate 
in  remainder.    Roe  v.  Davis,  1  Teates,  832. 

And  so  where  a  vested  remainder  was  liable  to 
open  and  let  in  after-born  children,  and  was  also 
subject  to  a  power  of  appointment,  the  court  held 
that  the  attainder  of  the  particular  estate  would 
not  l>e  adverse  to  tbe  remainderman.  Carver  v. 
Jackson,  29  U.  S.4Pet.l.  7  L.  ed.  761. 

And  the  disseisin  of  the  tenant  for  life  will  not 
afreet  the  rights  of  the  remainderman  who  may 
bring  action  within  twenty  years  from  the  decease 
of  the  tenant  for  life,  the  time  the  disseisor  held 
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some  time  in  1866,  hj  whom  it  was  sold  and 
conveyed  to  the  defendant;"  and  the  land  has 
all  the  time,  since  the  entry  of  the  Montgf^m- 
«ry  &  West  Poibt  Railroad  Company  upon  it 
in  1845,  and  down  to  the  commencement  of 
this  suit,  been  in  the  open,  notorious,  aud  ex- 
clusive possession,  under  claim  of  owDershlp, 
of  said  company  aod  its  assigns,  including  the 
defendant  company,  now  in  possession;  and 
"  was  at  the  time  of  said  entry  uninclosed,  and 
not  in  the  visible  possession  of  any  one." 

The  deed  of  trust  involved  here  was  con- 
ddered  by  this  court  in  the  case  of  Qindrat  v. 
Montgomery  QaOighi  Co.,  82  Ala.  596,  and  it 
was  there  determined  that,  after  the  death  of 
John  Gindrat,  the  power  of  sale  lodged  in  the 
trustee,  John  H.  Gindrat,  could  be  executed 
only  with  the  assent  in  writing  of  Sarah  L. 
Gindrat,  who  alone  was  considered  to  be  the 
cestui  que  trust  within  the  last  clause  of  the 
deed.  It  results  from  this  construction  that 
after  the  death  of  Sarah  L.  Gindrat,  which,  as 


we  have  seen,  occurred  in  1854,  the  tmstee 
had  no  power  to  sell  the  property  at  all.  There 
is  no  evidence  of  the  execution  of  the  power  of 
sale  in  the  lifetime  of  John  Gindrat,  who  died 
in  1851,  nor  of  its  execution  after  his  death 
during  the  lifetime  of  Sarah  L.  Gindrat,  nor 
in  fact  of  any  conveyance  of  title  at  any  time 
to  the  defendant  or  those  under  whom  it 
now  claims  by  succession  to  such  rights  as 
the  adverse  possession  of  its  predecessors 
conferred  upon  thecn.  It  is  not  pretended, 
of  course,  that  this  adverse  possession,  be- 

finning,  as  it  did,  in  the  latter  part  of 
uly,  1845,  was  of  sufficient  duration  prior  to 
the  death  of  Sarah  L.  to  have  ripened  into  title 
upon  which  this  action  could  be  defended. 
The  title,  so  far  as  appears  in  this  record,  was 
in  the  trustee  up  to  the  death  of  Sarah  L.  Gin- 
drat. Whetheritcontinuedin  him  thereafter 
depends  upon  the  character  of  the  remainder 
over  in  fee,  supported  by  the  second  estate  or 
estates  for  life  in  Abraham,  William  B.,  and 


poflseeslOD  ^urlnsr  the  life  tenant^s  life  not  oount- 
iosr.   Jackson  v.  Sohoonmaker,  4  Johns.  300. 

And  in  Foster  v.  Marshall,  22  N.  H.  491,  the  ooort 
held  that  the  dlflseisin  of  the  husband  as  tenant  by 
the  curtesy  Initiate  of  the  wlf  e*s  lands  would  not 
work  adverse  possession  as  airalnst  her.  or  as 
against  her  heirs  who  bad  twenty  years  to  bring 
action  in  after  the  termination  of  the  life  estate. 

8o  the  disseisin  of  the  tenant  for  life  imposes  no 
obligation  upon  the  remainderman  or  reversioner 
to  enter  immediately,  but  be  can  postpone  such 
entry  until  the  death  of  the  life  tenant,  and  has 
live  years  from  that  date.    Wallingford  v.  Hearl, 

15  Mass.  471;  Wells  v.  Prince,  0  Mass.  fiOS;  Jackson 
y.  Mandus,  2  Wend.  857. 

But  in  Meivin  v.  Proprietors  of  Locks  ft  Oanals, 

16  Pick.  161,  where  the  claim  was  made  by  writ  of 
entry  by  the  heir  of  a  married  woman,  tbe  court 
held  that  the  disseisin  of  the  husband  and  wife  by 
the  entry  of  a  sttanfrer,  and  the  latter^s  occupa- 
tion of  the  property  for  thirty  years,  was  adverse 
to  the  claim  of  the  heir,  and  also  that  the  latter 
must  enter  within  thirty  years  from  the  time  the 
right  first  accrued  to  the  wife. 

Neither  will  the  forfeiture  of  the  estate  by  the 
tenant  for  life  alTect  the  claims  of  those  entitled  in 
reversion  or  remainder. 

In  Moore  v.  Luce,  29  Pa.  800,  72  Am.  Dec  629,  the 
court  held  that  the  tenant  for  life  cannot  affect  tbe 
rights  of  remaindermen  by  a  forfeiture  during  tbe 
continuance  of  the  life  estate  and  that  an  action 
could  be  brought  by  such  remainderman  after  the 
termination  of  the  particular  estate,  saying:  **If 
there  be  a  ludgmeat  or  mortgage,  or  lease  for 
years,  or  any  other  Interest  derived  out  of,  or  at- 
taching upon,  the  life  estate,  the  tenant  for  life 
cannot  destroy  these  rights  by  a  surrender,  or  a 
release,  or  by  any  other  voluntary  act  for  the  pur- 
pose of  merging  the  particular  estate  in  the 
greater." 

So  the  feoffment  by  the  husband  of  his  wife*s 
lands  will  not,  since  the  statute  giving  the  wife  and 
her  heirs  power  to  enter  after  his  decease,  cause  a 
forfeiture.    Jackson  v.  Mandus,  S  Wend.  867. 

And  in  Archer  v.  Jones,  26  Miss.  689,  where  the 
plaintiffs  claimed  the  reversion  in  certain  slaves 
removed  from  the  state  by  the  tenant  for  life, 
the  defendants  claiming  that  such  reversion  had 
lapsed  or  been  forfeited  by  the  removal,  tbe  court 
held,  that  an  act  causing  a  forfeiture  of  the  life  es- 
tate, could  not  work  a  forfeiture  to  the  party  en- 
titled in  reversion  or  remainder,  and  could  only 
affect  the  party  committing  the  wrong. 

So  in  Wells  v.  Pri  ace,  9  Mass.  608,  where  a  testator 
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devised  lands  to  his  wife  for  life  with  remainder  to 
the  petitionen  in  fee,  the  court  held  that  the  neg- 
lect of  the  tenant  for  life  to  enter  for  more  tbao 
twenty  years  prior  to  her  decease  did  not  work  ad- 
versely to  the  petitioners  who  had  a  second  rlgbt 
of  entry  upon  her  decease. 

To  the  same  effect,  Stevens  v.  Wtnshtii,  I  Pick. 
818,  a  case  of  forfeiture  by  the  life  tenant. 

Upon  a  disseisin  or  forfeiture  of  the  life  estate  by 
the  tenant  for  life,  tbe  reversioner  is  not  bound  to 
enter  immediately;  be  may  defer  taking  poBBcacion 
until  the  death  of  the  tenant  for  life,  and  the  statute 
begins  to  run  against  such  reversioner  from  that 
date  no  matter  bow  long  tbe  tenant  for  life  may 
have  been  disseised.  Miller  v.  Swing,  6  Cosh.  34; 
Tilson  V.  Thompson,  10  Pick.  869;  Wells  v.  Pzinoe. 
.wapra;  Wallingford  v.  Hearl,  16  Mass.  471. 

And  a  sale  by  the  tenant  for  life  will  not  affect 
the  rights  of  those  entitled  in  reversion  or  remain- 
der, and  the  Statute  of  Limitations  will  not  run 
against  such  reversioners  or  remaindermen  until 
after  the  deatb  of  the  tenant  for  life,  for  tbe  re- 
versioner is  not  bound  to  enter  until  the  natural 
termination  of  tbe  estate  of  the  life  tenant,  for, 
said  the  court  in  Jackson  v.  Mandus,  2  Wend.  357: 
^  Tbe  law  does  not  require  him  to  look  after  tbe 
estate,  the  presumption  being  that  the  tenant  in 
possession  holds  by  such  oonveyanoe  as  the  tenant 
for  life  had  a  right  to  give.** 

Again,  In  Jackson  v.  Johnson,  5  Cow.  96, 15  Am. 
Dec.  488,  the  court  said:  *'  The  statute  would  work 
great  injustice  if  it  were  held  to  affect  the  rights  of 
reversioners  or  remaindermen,  during  the  contii^ 
uance  of  the  particular  estate.** 

In  Jackson  v.  Manciua,  supra,  tbe  question  was 
whether  the  lessor*s  claim  as  heir  to  his  mother  was 
barred  by  lapse  of  time,  the  father  as  tenant  by 
the  curtesy  bad  conveyed  the  fee,  and  the  pur- 
chaser contended  that  the  right  of  entry  aocrued 
at  the  decease  of  the  mother  or  more  than  twenty 
years  prior  to  the  action,  and  that  the  heir  wasnoc 
bound  to  wait  until  his  father*B  death  twfore 
bringing  suit,  the  court  held  that  the  conveyance 
by  the  father,  not  being  a  feoffment  with  livery  of 
seisin,  tbere  was  no  forfeiture:  that  even  if  there 
was  a  forfeiture,  the  heir  was  not  bound  to  enter 
until  the  natural  termination  of  the  estate  of  tbe 
lite  tenant,  and  that  there  was  no  adveiae  posses- 
Bion  as  against  the  heir. 

The  same  principle  is  upheld  in  Devyrv.Sohae- 
f  er,  65  N.  Y.  446,  where  it  is  said:  **Ko  posaesEioa 
can  be  deemed  adverse  to  a  party  who  has  not,  at 
the  time,  tbe  right  of  entry  and  possession.** 

So  in  BedeU  V.Shaw, 69 N.T.  40, 60,  tbe ooart said: 
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Mary  Elizabeth.  If  the  remainder  to  such  of 
their  childreQ  as  should  be  liyiug  at  the  time  of 
their  death  was  a  vested  remainder,  the  trustee 
had  no  further  duties  to  perform  under  the  in- 
fitrument.  He  had  no  power  of  sale  after  the 
death  of  Sarah  L.,  as  we  have  said.  He  had 
nothing  to  do  with  respect  to  the  life  estates 
bflsed  on  the  falling  in  of  her  estata  He  was 
charged  with  no  duties  with  respect  to  the  re- 
mainders over  in  fee,  since  they,  on  the  assump- 
tion upon  which  we  are  now  proceeding,  were 
vested  estates,  which  could  not  be  destroyed, 
jmd  which  therefore  did  not  require  or  aamit 
of  his  protection.  Under  the  Statute  of  Uses, 
which  is  a  part  of  the  common  law  of  this  state, 
and  reaffirmed  by  our  own  statutory  provisions 
<Code.  ^§  1881,  1882),  the  trust  estate  deter- 
mined, nnder  this  assumption  and  these  facts, 
St  the  death  of  Sarah  L.  Gindrat,  and  both  the 
legal  and  beneficial  title  and  estate  then  vested 
in  the  second  life  tenants  and  the  tenants  in  final 
remainder,  free  from  all  interference  and  rep- 


resentation by  the  trustee.  Horton  v.  Sledge, 
29  Ala.  478;  Shaffer  v.  Lauretta,  57  Ala.  14; 
Berey  v.  Lauretta,  63  Ala.  874;  Tou  v.  Flinn, 
84  Ala.  409;  Tindal  v.  Ihake,  51  Ala.  574;  Me- 
Brayer  v.  Cariker,  64  Ala.  50;  Doe  v.  Ladd,  77 
Ala.  228;  Webb  v.  Ch-awford,  77  Ala.  440. 

Here,  then,  would  be  simply  a  life  estate  in 
Abraham  Gindrat,  say,  with  remainder  over  in 
fee  vested  in  the  present  plaintiffs.  There  is 
no  privity  between  the  tenant  for  life  and  the 
remaindermen.  He  does  not,  and  did  not»  rep- 
resent them  in  any  wise  or  to  any  extent  No 
affirmative  act  of  hit  could  cut  off  their  rights 
or  devest  their  estates.  A  forUori  no  omission 
of  action  on  his  part,  no  laches  of  which  he  may 
have  been  guilty  as  to  defendant's  possession  of 
the  land,  no  acquiescence  in  such  possession, 
could  at  all  affect  the  estate  which  thev  were 
entitled  to  come  into  the  enjoyment  of  at  his 
death.  The  possession  of  the  defendant  during 
his  life,  however  long,  notorious, open,  adverse, 
and  under  claim  of  right  against  all  the  world. 


"'Tbe  possession  of  a  tenant  for  life  or  for  a  term  of 
years,  is  not  adverse  to,  hut  oonsistept  with,  the 
title  of  the  reversioner  in  fee," 

In  Christie  v.  GaRe,  71 N.  Y.  189,  the  court  held  that 
the  conveyance  of  a  larjrer  estate  than  he  possessed 
tiv  the  life  tenant,  and  the  gnintee*s  possession 
thereunder,  was  not  adverse  to  the  heirs,  as  they 
had  no  rifrht  of  action  to  recover  possession  during 
the  continuance  of  the  partioulltr  estate. 

And  in  CuJver  v.  Rhodes.  87  N.  Y.  348,  the  court 
held  that  a  conveyance  by  the  life  tenant  to  one  of 
the  several  remaindermen  hvingr  upon  the  land  with 
the  tenant  for  life,  under  which  he  claimed  ad- 
versely but  without  any  apparent  change  of  posses- 
sion or  occupation  or  notice  to  the  other  remain- 
<3erman  of  his  hostile  claim  was  not  adverse  to  the 
others  entitled  in  remainder. 

In  Stevens  v.  Winship,  1  Pick.  818,  where  lands 
were  devised  by  will  to  a  wife  for  life  with  a  re- 
mainder over  and  a  power  to  sell  **ln  case  she  shall 
«tand'ln  need"  the  court  held  that  the  possession  of 
the  mortfiragee  of  the  wife  the  wife  havin^r  ac- 
-quired  the  fee  by  virtue  of  diverse  mesne  convey- 
-ances,  was  not  adverse  to  the  remainderman,  who 
was  not  hound  to  enter  upon  forfeiture  of  the  ten- 
ant for  life  until  the  decease  of  such  tenant. 

8o  possession  taken  by  a  party  under  the  widow 
-of  tlie  former  owner,  without  authority  in  her,  is 
not  adverse  to  the  heirs.  Helvin  v.  Waddell,  75  N. 
C.861. 

And  In  Ohio  the  oonrts  have  held  that  where 
lands  are  devised  for  life  with  remainder  in  fee 
over,  the  possession  of  a  third  party  under  the  life 
tenant  is  not  adverse,  within  the  meaning  of  the 
4Statute  of  Limitation,  as  against  the  remainder- 
man, until  his  rifrbt  of  entry  accl^ues.  Carpenter 
T.  Denoon,  29  Ohio  St.  879. 

So  the  tax  title  from  the  state  taken  by  the  widow 
in  actual  possession  of  her  intestate  busband*s  land, 
flold  by  the  state  for  taxes,  will  enure  for  the  ben- 
otlt  of  the  heirs,  and  neither  the  widow,  nor  one  of 
the  heirs  in  possession,  and  to  whom  she  conveyed 
her  legal  right  under  the  deed,  can  assert  adverse 
title  under  such  deed.  Richards  v.  Richards,  76 
Mich.  408. 

The  basis  of  this  decision  seems  to  be  the  inability 
of  a  cotenant  to  acquire  adverse  possession  by  pur- 
chase of  a  tax  title. 

In  Blarple  v.  Myers,  12  Pa.  US,  the  father  was 
owner  of  the  precedent  life  estate  as  tenant  by  the 
curtesy,  and  the  court  held  that  prior  to  his  decease, 
or  the  merger  of  bis  estate,  there  was  no  moment 
at  which  the  heirs  could  have  entered  without  com- 
mitting a  trespass,  and  consequently  no  right 
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which  the  statute  oonld  alfeot,  saying:  ^IThe 
.  •  .  rule  holds  where  there  Is  a  precedent  es- 
tate for  life,  however  created,  and  though  it  be 
forfeited  as  against  the  remainderman;  for  an  entry 
at  any  time  within  the  aUotted  period  after  the  re- 
mainder attaches  is  sufficient."  Kemp  v.  West- 
brook,  1  Yes.  Sr.  878;  Morton  v.  Funk,  6  Pa.  486. 

So  in  McGorry  v.  King,  8  Humph.  267,  where  poa- 
seesion  was  claimed  by  tbe  remainderman  through 
the  mother,  the  father  being  tenant  by  the  curtesy, 
the  court  held  that  no  right,  or  title,  or  cause  of 
action  had  come,  accrued,  or  fallen  to  enable  a  re- 
versioner or  remainderman  to  bring  his  action 
because  his  right  of  action  had  not  accrued  dur- 
ing the  continuance  of  the  life  estate  of  the 
tenant  by  the  curtesy,  and  the  fault,  wrong,  or  neg- 
lect, or  laches  of  the  owner  of  the  particular  es- 
tate would  not  bar  him. 

And  the  same  was  the  ruling  of  the  court  in  Kel- 
lar  V.  Stanley,  88  Ey.  i210,  where  suit  was  brought 
by  remaindermen  in  tee  against  purchasers  In  pos- 
session under  a  title  acquired  through  fraud  by 
means  of  a  petition  in  equity,  the  court  holding 
that  the  Statute  of  Limitations  did  not  run  during 
the  existence  of  the  particular  estate. 

So  where  property  held  in  trust,  under  a  wlU,  for 
the  testator^s  daughter  and  her  children  and  grand- 
children, was  sold  with  the  sanction  of  the  court 
upon  the  tx  parte  application  of  the  wife  and  a  new 
trustee  appointed  by  the  court  on  the  sole  petition 
of  the  wife,  the  children  not  being  made  parties  to 
either  application,  the  court  held  that  the  pur- 
chaser took  only  the  life  estate  of  the  wife  and  not 
the  fee  simple  as  the  children's  and  grandchildren's 
estates  were  in  remainder  whether  vested  or  con- 
tingent, legal  or  equitable,  without  right  of  entry, 
and  that  the  Statute  of  Limitations  and  adverse 
possession  could  not  run  against  them  until  the  ter- 
mination of  the  Ufe  estate.  Lamar  v.  Pearre,  88 
Ga.354. 

And  in  Moseley  v.  HanUnaon,  25  S.  0. 619,  where 
the  suit  was  brought  by  remahidermen  to  recover 
land  sold  under  decree  in  equity  proceedings  to 
which  none  of  them  were  peurties  although  some 
were  {neane  at  the  time,  the  court  held  the  law  to 
be,  that  purchasers  from  a  tenant  for  life  cannot 
hold  adversely  to  the  remaindermen  during  the 
continuance  of  the  life  estate.  In  this  case  also  the 
sale  was  made  by  the  order  of  the  court  upon  the 
wife's  petition  for  sale  of  property  settled  to  her 
separate  use. 

In  Clarke  v.  Hughes,  18  Barb.  147,  the  plaintiff, 
owner  of  the  reversion  as  devisee  of  his  father,  sold 
the  same,  subject  to  a  lease  granted  thereon  by  his 
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could  not  ripen  into  title,  or  afford  a  predicate 
for  the  presumption  of  a  grant  under  the  doc- 
trine of  prescription,  as  against  these  plaintifb. 
At  no  time  dunng  the  life  estate  could  they,  or 
any  one  for  them,  hare  questioned  this  posses- 
sion; and  no  laches,  inauomitting  to  what  they 
were  without  remedy  to  resist,  can  be  imputed 
to  them.  It  is  not  shown  that  defendant  or  its 
predecessors  ever  had  a  deed  or  color  of  title, 
and  the  predicate  for  the  application  of  the 
doctrine  laid,  down  in  Woodstock  Iron  Co.  v. 
FuUenwider,  87  Ala.  584,  Is  therefore  wholly 
lacking.  The  case  is,  in  other  words,  the 
familiar  one  of  a  possession  adverse  and  of  lonr 
continuance  pending  a  life  estate,  being  relied 
on  to  defeat  ejectment  by  the  remainderman 
brought  within  ten  years  after  he  became  en- 
titled to  the  possession;  and  the  authorities  are 
uniform  to  the  point  that  such  possession  is  no 
bar  to  the  action.  Tiedeman,  Real  Prop.  §  716; 
1  Am.  &  Eng.  Encyclop.  Law,  287:  Fleming 
v.  Bumham,  100  N.  Y.  1;  Jo/ui  v.  Freed,  43 


Ark.  857:  McOarry  y.  King,  8  Humpb.  807, 39 
Am.  Dec.  165;  Pickett  v.  Doe,  74  AJa.  122; 
Bau  T.  Base,  88  Ala.  408;  AUen  y.  DeQroodt. 
98  Mo.  159. 

If.  however,  the  remainder  over  in  fee  was 
contingent,  the  doctrine  stated  above  would 
have  no  application,  at  least  so  long  as  the  cod- 
tingenc^  continued.  In  such  case,  the  trustee 
would  have  active  duties  to  perform  in  the  pro- 
tection of  the  contingent  remainder,  and  would 
hold  the  legal  title  in  trust  for  the  remainder- 
men, and  to  become  vested  in  them  as  they 
came  into  beinff.  The  trustee  is  thus  the  rep- 
resentative of  the  tenants  in  remainder.  There 
is  a  privity  between  them  and  him.  In  the 
protection  of  their  contingent  interest  he  may 
interpose  during  the  life  estate,  if  need  be,  and 
to  any  extent  necessary  to  that  end.  He  has  a 
right  of  entry  in  case  of  any  wrongful  aliena- 
tion by  the  tenant  for  life,  or  whenever  his  es- 
tate for  life  determines  in  his  lifetime  by  any 
other  means  than  alienation.    And  being  thus 


father.  In  fee  simple  to  defendant,  who  was  to  pay 
the  purchase  money  In  Installments  and  to  take  im- 
mediate posBesBion  and  pay  the  taxes.  Upon  non- 
payment suit  was  brouffht  and  defendants  pleaded 
adverse  poesesslon,  but  the  court  held  the  defense 
bad  as  it  did  not  show  who  were  in  possession,  or 
title  in  the  tenants  or  the  facts  of  suoh  adverse 
possession,  and  further  sustained  the  rule  that  as 
against  a  reversioner  there  cannot  be  an  adverse 
poraession,  saying :  "Adverse  posBession  can  only 
be  against  a  person  entitled  to  the  possession.** 

And  in  McClaskey  v.  Barr,  tf  Fed.  Bep.  609,  the 
court  held  that  the  conveyance  of  a  life  tenant  of 
all  her  interest  and  exclusive  interest  and  right  to 
the  possession  of  lands,  followed  by  conveyances 
by  the  grantee  purporting  to  convey  the  fee  simple, 
will  not  operate  as  an  ouster  or  give  color  of  title 
upon  which  adverse  possession  could  t)e  founded 
as  against  the  remainderman  during  the  life  estate. 

8o  where  land  was  patented  to  trustees,  in  trust 
for  the  wife  and  children,  by  deed  registered,  the 
wife  and  children  being  then  minors,  and  the  land 
was  subsequently  conveyed  In  fee  simple  to  a  pur- 
chaser who  had  or  might  have  bad  notice  of  the 
trust,  the  purchaser  taking  possession,  the  court 
held  that  his  povession  was  not  adverse  as  to  the 
children.  Aliteir  in  the  case  of  a  resale  by  such 
purchaser.    Dean  v.  Long,  122 IIL  447. 

Where  a  party  occupied  land  as  the  tenant  of 
the  owner  until  the  death  of  the  latter,  and  after 
that  held  possession  in  right  of  his  wife,  who  was 
an  heir  of  the  deceased  owner,  and  acquired  the 
interest  of  several  of  the  other  heirs,  always  recog- 
nizing their  claims,  the  court  held  that  his  posses- 
sion alter  the  decease  of  the  owner  was  not  ad- 
verse to  the  remaining  heirs,  but  in  consonance 
with  their  rights.    Busch  v.  Huston,  76  IlL  848. 

Where  a  wiii  directed  real  estate  to  be  sold  on 
the  death  of  a  widow,  and  the  proceeds  divided  be- 
tween testator^s  children  as  they  came  of  age,  ad- 
verse possession  under  a  deed  from  one  of  such 
heirs,  cannot  run  as  against  the  children  who  did 
not  sell,  and  even  if  it  were  adverse  it  can  only  be 
so  from  the  widow*s  decease.  Orrender  v.  Call,  101 
N.  C.  809. 

As  against  the  remainderman,  adverse  possession 
under  deeds  purporting  to  convey  the  fee  cannot 
arise,  nor  the  Statute  of  Limitations  begin  to  run, 
where  land  is  covered  by  assigned  dower,  until 
the  termination  of  the  dower  estate,  but  possession 
for  seven  years  after  the  dower  estate  has  dosed 
will  be  adverse.    Bums  y.  Headerick,  86  Tenn.  102. 

Adverse  posssssion  of  an  undivided  baif  Interest 
fn  land  by  the  owner  of  the  other  half  continues 
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after  His  death  in  favor  of  his  minor  heirs,  althoogfa 
a  purchaser  takes  possession  under  a  deed  from  the 
widow  (who  has  only  a  dower  interest),  and  her 
second  husband  and  part  of  the  minor  heirs,  if  such 
deed  is  subsequently  disaffirmed  as  to  the  tafanta, 
rendering  it  void  oh  inttto  as  to  them.  By  the 
mother^s  decease  the  purchaser  becomes  a  teoant 
at  sufferance  merely.  Harvey  v.  Brigga,  10  H  B. 
A.62.68MI8B.00.    « 

And  In  Oolvln  v.  Hauenstein  (Mo.)  June  SQL  18C 
the  court  held  that  the  possession  of  one  who  en- 
ters under  a  deed  conveying  unassigned  dower  is 
not  adverse  to  the  heirs  and  is  no  defense  to  a  par- 
tition suit. 

There  can  be  no  adverse  possession  as  Sffmlnat  re^ 
maindermen  under  a  deed  of  conveyance  convey- 
ing the  fee,  where  the  grantor  tenant  by  the  curtesy 
has  merely  a  life  estate,  during  the  continuance  of 
the  life  estate,  but  after  the  decease  of  the  tenant 
for  life  such  possession  will  be  advene.  Barrett  v. 
Stradl,  T8  Wis.  886;  Berry  v.  Hall.  U  Ky.  L.  Bep. 
80. 

The  same  principle  Is  laid  down  as  to  the  settled 
doctrine  by  the  court  In  MetUer  v.  Miller,  129  IlL 
64;8,  and  again  upheld  in  Bohn  v.  Harris,  180  UL  £&. 
In  this  latter  case  the  owner  of  an  undivided  half 
of  a  ferry  and  ferry  franchise  purchased  the  life 
estate  in  the  other  half  and  transferred  his  title 
which  was  confirmed  by  Act  of  General  Assembly 
and  declared  valid,  with  power  to  sell.  The  court 
held  that  the  Act  merely  conveyed  saoh  ilghta  as 
the  vendor  had  in  the  undivided  half  and  did  not 
affect  the  remainderman.  See  Dugan  v.  Fol- 
lett,  100  IlL  581;  Lewis  v.  Bamhart,  146  U.  &  6a.  96 
L.  ed.  621,  infra. 

So  where  land  to  which  the  plaintiff  was  entitled 
in  remainder  was  acquired  by  a  railroad  company 
by  proceedings  under  chapter  242  of  the  Laws  of 
1886  to  which  the  plaintiff,  the  remainderman,  was 
not  a  party,  and  held  by  it  and  its  suooeasors  in 
title,  the  defendants,  for  years,  the  court  held,  in 
ejectment  proceedings,  that  even  assuming  tlK» 
proceedings  to  acquire  title  by  the  company  were 
void,  yet  the  company*s  possession  was  not  a<l- 
verse  to  the  plaintiff  during  the  continuance  or 
the  life  estate  so  as  to  prevent  a  valid  conveyance 
by  the  remainderman  of  his  interest  in  the  re\ier> 
sion.  Clute  v.  New  York  Cent.  &  H.  B.  B.  Go.  13^ 
N.  Y.  267. 

And  the  case  of  Lindley  v.  Oroff,  87  Minn.  888,  is 
to  the  same  effect.  The  transfer  of  the  interest  oT 
the  tenant  for  life  can  only  pass  suoh  estate  as  the 
vendor  has  in  the  premises,  and  there  can  be  no 
adverse  possession  as  to  the  remainderman,  ami 
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in  privity  with  the  remalDdermen,  and  reprc- 
sentiDg  them  for  the  preservation  of  tbe  re- 
maioder,  until  the  happening  of  the  condition 
upon  which  it  ii  to  vest,  his  laches  are  laches 
of  the  tenant  in  remainder,  acquiescence  by  bim 
binds  them,  and  adverse  possession  against  him 
bars  their  right  of  entry.  In  the  case  at  bar, 
the  possession  of  the  defendant,  and  those  un- 
der whom  it  claimed,  was  such  a  destruction 
of  the  life  estate, while  the  tenant  of  that  estate 
was  still  alive,  as  entitled  the  trustee  to  enter 
for  the  preservation  of  the  contingent  remain- 
ders, which  otherwise  would  be  abo  destroyed 
by  reason  of  the  intervening  estates  not  con- 
tinuing up  to  the  time  when  they  were  to  vest; 
and  he,  having  a  right  of  action,  is  barred  of 
its  assertion  after  the  lapse  of  ten  ^^ears  from 
the  inception  of  defendant's  possession,  in  the 
latter  part  of  July,  1845.  Moreover,  since  the 
trustee  for  the  preservation  of  contingent  re- 
mainders has  large  powers  to  be  exercised, 
ordinarily  subject  to  the  contract  of  the  cban- 


eery  court,  and  may  even  join,  or  be  compelled 
in  equity  to  join,  in  a  sale  to  destroy  the  con- 
tingent remainder,  if  there  should  appear  that 
such  course  would  best  answer  the  trusts  de- 
clared, the  presumption  of  such  sale  will,  after 
the  lapse  of  twenty  years'  beneficial  possession  in 
another.be  ind  u1gea,not  only  against  the  trustee, 
but  also  agaidbt  the  cestui  qtie  trtut.  In  the 
language  of  Chancellor  Kent:  "Tbe  legal  es- 
tate, limited  to  trustees  during  the  tenant's 
life,  is  a  vested  remainder  in  trust,  existing  be- 
tween the  beneficial  freehold  and  the  con  tin* 
gent  remainder  in  trust,  and  existing  between 
tbe  beneficial  freehold  and  the  contingent  re- 
mainder, and  the  limitation  in  trust  is  not  exe- 
cuted by  the  Statute  of  Uses  (as  we  have  seen 
in  the  case  with  remainders  which  are  vested, 
not  in  trust,  but  in  the  tenants  in  remainder), 
and  the  legal  estate  in  such  cases  remains  in 
the  trustees.  The  tenant  for  life  has  a  legal 
estate,  and  the  remainder,  of  the  same  charac- 
ter and  for  the  same  period,  is  vested  in  the 


the  statute  cannot  bar  his  riirhts  untU  tbe  termina- 
tion of  the  life  estate. 

Title  by  prescription  as  against  the  wife  and  her 
children  cannot  be  acquired  by  purchasers  at  an 
execution  sale  against  the  husband  of  property 
which  they  knew  to  be  the  wife^s  separate  prop- 
erty.   Salter  V.  Salter,  80  Gki.  178. 

So  In  Kelvin  v.  Waddell.  76  N.  C.  a61«  where  the 
widow  placed  her  son-in-law  in  possession  of  her 
deceased  husband^  lands,  and  he  sold  the  same, 
tbe  court  held  the  possession  of  the  purchaser  was 
not  adverse  to  the  heirs  or  those  claiming  under 
them. 

So  in  Dewey  v.  McLaln,  7  Kan.  120, 12  Am.  Rep. 
418,  where  real  estate  was  sold  under  tbe  Confisca- 
tion Act  of  July  17, 1862,  the  court  held  that  only 
tbe  life  estate  was  affected,  and  that  the  Statute  of 
liimltatlons  of  July  14,  1884,  did  not  run  against 
the  remainderman  until  after  the  decease  of  the 
tenant  for  life,  and  that  possession  could  not  run 
adversely  until  that  date. 

In  Schults  V.  Lindell.  40  Mo.  880.  the  oourt  held 
that  where  the  heirs*  title  Is  not  barred  by  reason 
of  the  statutory  exceptions  at  the  time  the  entry 
•ocrued,  a  purchaser  at  the  administrator's  sale 
takes  subject  to  the  rights  attached  to  It^in  the 
heir*8  hands. 

In  Poor  V.  Larrabee.  58  Me.  648,  where  the  pro- 
ceedings were  by  writ  of  entry,  the  plaintiffs  claim- 
ing under  levies  upon  the  several  lots  m  question, 
the  defendants  claiming  title  under  a  warranty 
deed  of  one  of  the  lots  executed  at  a  later  date,  but 
before  the  prior  deed  was  delivered  or  recorded, 
and  under  administrator's  deeds  in  which  the  widow 
joined  and  released  dower,  the  plaintiffs  contended 
that  there  could  be  no  disseisin  during  the  life  es- 
tate of  the  widow,  and  the  oourt  held  that  during 
tbe  widow's  life  possession  could  not  work  ad- 
versely to  the  revendoners,  and  that  the  statute 
did  not  begin  to  run  against  a  reversioner  until 
after  the  termination  of  such  life  estate,  as  he  is 
under  a  "legal  disability"  by  virtue  of  Bev.  Stat. 
1857,  chap.  71,  9  28,  and  has  five  years  after  the  ter- 
mination of  the  particular  estate  within  which  to 
bring  suit. 

In  Williams  v.  Gaston,  1  Strobh.  L.  180,  the  action 
was  in  trespass  to  recover  possession  of  property 
claimed  by  the  plaintiff  as  remainderman  under  a 
w^ri,  the  defendant  claiming  adverse  possession 
under  an  agreement  with  the  husband  of  tbe  ten- 
ant for  life.  The  court  held  such  possession,  after 
the  decease  of  the  life  tenant,  as  against  the  re- 
mainderman was  not  adverse  but  a  mere  trespass. 

And  where  lands,  which  descended  to  the  wife« 
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were  conveyed  to  herself  and  husband,  and  subse- 
quently sold  by  the  husband  who  became  tenant 
by  the  curtesy,  the  court  held  that  the  purchaser 
took  with  notice  of  the  recitals  in  the  deeds  to  the 
husband  and  wife  and  that  his  possession  was  not 
adverse  to  the  heirs  or  remaindermen  till  after  the 
decease  of  the  tenant  by  the  curtesy.  Simmons  v. 
McKay,  6  Bush,  26. 

In  Salmon  v.  Davis,  28  Mo.  178,  where  trust  prop- 
erty was  wrongfully  disposed  of  by  the  tenant  for 
life,  the  court  In  holding  tbe  action  rightly  brought 
in  the  name  of  the  administrator  said:  **A  person 
having.a  life  estate  In  property  cannot  by  bis  acts 
or  declarations,  set  up  pretensions  to  an  absolute 
estate,  so  as  to  make  his  possession  an  adverse  one 
to  the  reversioner  or  remainderman.  The  reason 
of  this  is  that  there  is  no  right  of  action  In  the  re- 
versioner until  the  particular  estate  has  deter- 
mined. ...  It  is  impossible ...  for  tbe  tenant  for 
life  to  make  his  possession  an  adverse  one  to  the 
claim  of  one  who  has  the  remainder  or  reversion.** 

Such  possession  only  runs  against  tbe  remainder- 
man in  favor  of  the  purchaser  from  the  death  of 
the  life  tenant.    Dupon  v.  Walden,  84  Ga.  OOa 

And  m  Gemett  v.  Lynn,  81  Pa.  04,  where  the 
plaintiffs  claimed  as  remaindermen  under  the  will 
of  their  grandfather  against  the  heirs  of  the  pur* 
chaser  from  their  father,  the  court  held  that  as 
their  father  bad  by  the  will  but  a  life  estate  the 
deed  given  by  bim  could  not  destroy  the  vested  re- 
mainder in  his  children. 

In  Henley  v.  Wilson,  77  K.  C.  216,  the  court  held 
that  the  conveyance  in  fee  by  the  life  tenant  would 
not  cause  adverse  possession  as  against  the  remain- 
derman until  tbe  decease  of  the  tenant  for  life. 

So  in  Tunnan  v.  White,  14  B.  Mon.  SOU  where  tbe 
petition  was  by  plaintiffs  to  recover  possession  as 
remaindermen  of  property  sold  by  the  tenant  for 
life,  the  court  held  them  entitled  to  recover,  as  the 
tenant  for  life  and  those  claiming  under  him  could 
not  claim  adversely  to  the  remainderman. 

Where  slaves  were  bequeathed  to  a  daughter  and 
her  husband  for  life,  with  remainder  in  default  of 
children  to  testator's  other  children,  after  tbe  de- 
cease of  her  husband  the  daughter  sold,  and  tbe 
court,  in  action  by  tbe  remaindermen,  held  that 
the  possession  of  the  purchaser  was  not  adverse, 
saying:  "Until  the  termination  of  the  life  esute 
the  life  tenant  cannot  hold  adversely  to  the  re- 
maindermen, but  must  hold  In  subordination  to 
their  title.  •  . .  The  law  will  not  presume  that  they 
Intended  such  a  wrong  until  it  is  actually  perpe- 
trated, and  when  it  is  perpetrated  It  will  not  relate 
back  to  the  termination  of  the  life  estate,  so  as  to 
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trustees;  and,  if  the  particular  estate  determioefl 
otherwise  than  by  the  death  of  the  teDant  the 
estate  of  the  trustees  eo  imtanti  takes  effect, 
and,  as  a  particuJar  estate  in  possession,  it  sup- 
ports the  remainder,  dependent  on  the  contin- 
gency."   4  Kent,  CJom.  *253.  *256,  •267. 

The  statute  now  of  force  in  this  state  abol- 
ishes contingent  remainders,  and^provides  that 
all  estates  which  would  be  such  at  common 
law  shall  have  the  same  properties  and  effect 
as  executory  devises.  Code,  1 1826.  Had  this 
been  the  law,  when  the  conveyance  here  in- 
Yolved  was  executed,  its  effect  would  have 
been  to  determine  the  trusteeship  on  the  death 
of  Sarah  L.  Gindrat,  since  the  trustee  could 
have  had  no  duties  to  perform  with  respect  to 
an  executory  devise;  but  the  provision  in 
question  is  new  to  the  Code  of  1852,  and  has 
no  operation  upon  contingent  remainders  there- 
tofore created.  Whether  the  remainder  to  the 
children  of  Abraham  Gindrat  was  vested  or 
conting^ent  when  created,  and,  if  contingent^ 


how  lonff  it  continued  to  be  so,  are  questions 
which  this  record  affords  no  <fato  for  determiD- 
ing.  If  it  was  a  vested  remainder,  as  we  hare 
seen,  the  defense  of  adverse  possession  «ill 
not  avail,  and  the  general  charge  for  the  d^ 
fendant  given  by  the  trial  court  was  erroneous. 
If,  on  the  other  hand,  it  was  contingent,  tnd 
so  continued  for  ten  years  after  the  ineeptinn 
of  the  adverse  possession  upon  which  defend- 
ant relies,  the  rights  of  these  plaintifb  were 
destroyed  by  the  laches  of  (heir  trustee,  whose 
duty  it  was  to  preserve  the  estate  limited  over 
to  them;  and  they  would  fail  in  this  action  oq 
the  well-established  doctrine  of  Molton  v.  BtoF^ 
derton,  62  Ala.  426.  But.  the  plaintiffs  haviog 
made  a  prima  facie  case  for  recovery  by  proof 
of  their  successorship  to  the  legal  title  as  evi- 
denced by  muniments,  the  onus  was  cast  npm 
the  defendant,  relying,  as'it  did,  solely  on  ad- 
verse posses8ion,to  show  such  possession  against 
these  plaintiffs:  and  this  oniyoould  be  donebv 
proof  that  the  remainder  over  was  a  oontingeot 


displace  the  Intermediate  construotlve  possession 
of  the  remaindermen,  which  was  inoident  and  ad- 
hered to  their  title.**  darkson  v.  Booth,  17  Oratt 
490,  f ollowinff  Layne  v.  Norrls,  16  Gratt  28S. 

This  decision  was  followed  by  the  coart  in  Elys 
V.  Wynne,  2S  Oratt.  224,  where  land,  devised  to  a 
daughter  *^to  her  and  the  beirs  of  her  body**  with 
remainder  in  default  of  heirs  to  te8tator*s  other 
heirs,  was  sold  by  the  dau^rhter  whose  purchaser 
claimed  adyeraely  to  the  heirs  of  the  testator. 

So  where  one  was  tenant  in  fee  simple  of  a  por- 
tion of  land,  and  others  who  were  already  tenants 
for  life  of  the  whole  estate  became  tenants  in  fee 
of  the  remainder  and  conveyed  their  interests,  the 
oourt  held  in  a  suit  by  the  remainderman  upon 
the  death  of  one  of  the  life  tenants  that  the  posses- 
sion of  the  life  tenants  or  of  the  purchaser  under 
them  was  not  adverse  prior  to  the  termination 
of  the  life  estate.    Nicholson  v.  Garess,  09  Ind.  89. 

And  in  Soath  Carolina  the  court  has  held  that  the 
conveyance  of  the  fee  by  the  tenant  for  life  will 
not  cause  adverse  possession  to  run  atrainst  the  re- 
mainderman during  the  continuance  of  the  life 
estate.    Bannister  v.  Bull,  16  S.  C.  220. 

6o  in  Ba^rley  v.  Kennedy,  81  GkL  721,  the  court 
held  that  title  by  prescription  cannot  be  obtained 
by  a  purchaser  of  the  fee  simple  from  the  tenant  for 
life  as  against  the  remainderman  provided  suit  be 
brought  within  seven  years  from  the  decease  of  the 
life  tenant 

fio  possession  for  twenty  years  of  a  purchaser 
under  a  tax  deed  on  nonpayment  of  taxes  by  the 
tenant  for  life,  is  not  adverse  to  those  entitled  in 
reversion  or  remainder.  Bedell  v.  Shaw,  69  N.  Y. 
46;  Bensel  v.  Gray,  62  N.  Y.  632. 

In  Taylor  v.  Kemp,  86  Ga.  181,  where  property 
was  devised  to  te8tator*s  son  to  be  used  by  him 
without  charge  for  waste,  so  long  as  he  should  live, 
not  subject  to  his  debts  or  contracts,  nor  even  to 
be  rented  by  him,  but  used  as  a  home,  with  remain- 
der to  his  children,  the  court  held,  in  ejectment  by 
the  heir  against  a  purchaser  from  the  tenant  for 
life  at  a  sale  under  order  of  the  court,  that  the  pos- 
session of  the  purchaser  was  not  adverse,  and  that 
the  statute  did  not  begin  to  run  until  the  decease 
of  the  life  tenant. 

And  in  Covar  v.  Cantelou,  26  S.  0. 86,  where  prop- 
erty, held  in  trust  for  one  for  life  with  remainder 
to  others,  was  sold  in  proceedings  in  which  the 
trustee  and  tenant  for  life  alone  were  parties,  the 
oourt  held  that  the  failure  of  the  remaindermen  to 
object  before  the  death  of  the  life  tenant  did  not 
bar  them  from  relief  on  the  ground  of  laches. 

So  In  Woodson  v.  Smith,  1  Head,  276,  a  slave  case, 
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the  court  held  that  the  possession  of  the  slave  by 
the  purchaser  from  the  tenant  for  life  was  not  ad- 
verse  to  the  remainderman,  and  that  the  Statute  nf 
Limitations  did  not  run  against  the  latter  until  the 
death  of  the  tenant  for  life. 

And  the  same  principle  is  upheld  by  the  case  of 
Bell  V.  MoOawley,  89  Ga.  866,  a  case  of  the  revereion 
in  slaves. 

In  Pickett  v.  Pope,  74  Ala.  122,  the  oourt  drew  a 
distinction  between  real  and  personal  property 
sold  by  the  tenant  for  Ufe,  holding  that  in  the  case 
of  the  former  the  possession  of  the  purchaser  could 
not  be  adverse  during  the  lifetime  of  the  owner  of 
the  particular  estate,  and  that  such  purchaser  can- 
not claim  the  benefit  of  the  statute  In  an  acrioD 
commenced  within  three  years  of  the  decease  of 
the  life  tenant,  while  in  the  case  of  a  sale  of  per- 
sonal property  the  wrongful  act  operates  as  a  dis- 
continuance of  the  remainder,  and  converts  it  into 
a  chose  in  action,  and  found  an  action  in  tort. 

In  Weislnger  v.  Murphy,  2  Head,  674^  the  court 
approved  of  the  decisions  in  Gulon  v.  Andenoo.  8 
Humph.  298;  HcCorry  v.  King,  8  Humph.  267,  and 
Miller  V.  MiUer.  Meigs,  484,  showing  that  where  the 
husknnd  has  during  his  lifetime  parted  with  the  es- 
tate of  his  wife  without  her  Joining  In  the  deed 
such  oonvcyance  will  not  bar  her  right  or  that  of 
her  heirs  until  seven  years  after  the  husband's  de- 
cease. 

The  case  of  Butterfleld  T.  Beall,  8  Ind.  207,  is  to 
the  same  effect. 

So  in  Bruce  v.  Wood,  1  Met  642, 85  Am.  Bee.  S8Q, 
the  oourt  held  that  the  deed  of  husband  in  ht§ 
own  name  the  wife's  signature  being  merely  ia 
tolcen  of  relinquishment  of  her  rights  did  not  work 
adverse  possession  against  her  or  her  heln  aad 
that  writ  of  entry  might  be  had  by  them  after  tbe 
deoertse  of  the  husband,  under  33  Hen.  YIH.,  cbap^ 
28. 

In  Oonstantine  v.  Van  Winkle.  6  HID,  ITT,  lands 
of  the  wife  bad  been  conveyed  by  the  husband 
and  wife  by  deed  unacknowledged,  and  suit  was 
brought  in  ejectment  by  the  heir  to  recover  posses- 
sion, who  claimed  that  the  deed  was  void  except  to 
pass  the  husband's  right  as  tenant  by  the  curtesy^ 
the  court  in  upholding  the  deed  under  an  ancient 
usage  of  the  colony  of  Kew  York  as  confirmed  by 
the  Act  of  February  16, 1771,  said:  **It  is  a  well-es- 
tablished rule,  that  a  grant  in  fee  by  husband  and 
wife,  when  the  title  to  land  is  in  the  wife,  and  she 
does  not  acknowledge  the  deed,  so  that  It  becomes 
Inoperative  in  relation  to  her  title,  passes  nothing 
but  the  husband's  interest,  which  may  be  but  a 
life  estate;  and  after  his  death  the  title  reverts 
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one  in  its  inception,  and  so  oontioued  for  at 
leaRt  ten  yean,  pending  the  possession  of  de- 
fendant or  those  under  whom  it  now  claims. 
This  burden  H  has  failed  to  discharge.  The 
defense  relied  on  is  therefore  unsupported  by 
proof,  and  in  any  aspect  of  the  case,  as  it  was 
presented  in  the  court  below,the  general  charge 
requested  for  defendant  should  nave  been  re- 
fused. Whether  the  seneral  charse  requested 
for  the  plaintiff  shouldhaye  been  given  depends 
on  the  constniction  of  the  deed  of  trust  as  to 
the  character  and  guanPum  of  the  life  interests 
of  the  second  life  tenants  and  of  the  tenants  in 
final  remainder,  and  as  to  when  or  upon  what 
event  the  remaindermen  in  fee  became  entitled 
to  their  estates  in  possession. 

The  deed  involved  here  is  not  very  clear  in 
all  of  its  terms.  It  is  entirely  safe  to  say,  how- 
ever, that  Abraham  Gindrat,  William  B.  Gin- 
drat,  and  Mary  Elizabeth  Winter  took  vested 
remainders  for  life,  subject  to  devestiture  by 
the  execution  of  the  power  of  sale  by  the  trus- 


tee prior  to  the  death  of  Mrs.  Gindrat  It  is 
equally  clear,  we  think,  that  by  the  force  of 
our  statute  against  survivorship  among  Joint 
tenants,  if  not  otherwise,  they  took  as  tenants 
in  common  for  all  practical  purposes,  and  each 
became  entitled  to  a  one-Uiird  undivided  in- 
terest in  remainder  in  severalty.  The  terms  of 
the  instrument  as  to  the  remundcr  over  in  fee 
are:  "And  at  their  [Abraham,  Mary  Elizabeth, 
and  William  B.]  death,  the  same  shall  vest  in 
the  heirs  at  law  or  children  of  them,  the  said 
Abraham.  Mary  Elizabeth,  and  Wm.  B.,  that 
may  be  living  at  the  time  of  their  death."  The 
words  "heirs  at  law  or  children,"  as  here  em- 
ployeds  manifestly  mean  children  only.  Flint 
V.  SUadtnan,  86  Yt.  210.  It  mav  not  be  very 
clear  upon  the  face  of  the  paper,  looking  alone 
to  the  words  of  limitation  over,  whether  the 
purpose  was  to  have  the  remainder  take  effect 
in  possession  only  after  the  deaths  of  all  the 
second  life  tenants,  or  to  have  the  children  of 
each  take  a  vested  estate  in  possession  in  a  one* 


to  the  wife  or  In  case  of  her  death  to  her  heirs.** 
So  the  possession  of  the  purchaser  of  land  under 
a  void  conveyance  from  husband  and  wife  which 
passed  only  the  life  estate  of  the  husband  as  tenant 
by  the  curtesy.  Is  not  adverse  to  the  reversioner  or 
remainderman  during  the  continuance  of  the  prior 
estate,  for  the  statute  can  only  begin  to  run  from 
the  time  the  right  of  entry  accrued,  and  a  party 
cannot  be  prejudiced  by  the  nonassertlon  of  a 
right  that  does  not  exist.    Hlggins  v.  Crosby,  40  III. 

seo,2is. 

So  the  possession  of  a  puroliaser  who  claims  un- 
der a  deed  from  the  husband  and  wife  ineffective 
to  pass  h^  estate,  is  not  adverse  to  the  heirs.  Gill 
V.  Fauntleroy,  8  B.  Mon.  177. 

In  May  v.  Hill,  5  Litt.  818,  where  the  defendant 
claimed  postseasion  under  a  Junior  patent  subse- 
quent to  the  death  of  the  testator,  but  before  the 
qualification  of  the  executors  and  during  the  mi- 
nority of  the  heirs  who  took  an  estate  by  descent 
during  the  period  before  the  executors  qualified, 
the  court  held  that  advene  possession  did  not  af- 
fect the  executors  after  they  qualified  nor  did  it 
count  against  the  heirs  themselveswho  took  after 
the  executors  qualified  as  vested  remaiodermen 
acqulrlnic  their  estate  under  the  will  and  not  by 
descent.  AUter  had  their  interests  been  contingent. 

In  Oonstantine  v.  Van  Winkle,  6  Hill,  177,  the  rule 
as  to  conveyances  by  tenants  by  the  curtesy  was 
laid  down  to  be,  that  possession  under  the  deed  of 
auoh  a  tenant  purporting  to  convey  the  fee  simple, 
the  grantee  entering  and  continuing  in  possession 
thereunder,  claiming  the  whole  estate  absolutely, 
will  be  adverse  to  the  wife  and  those  claiming  un- 
der her  from  the  date  of  the  husband^s  death. 

So  In  Meraman  y.  Caldwell,  8  B.  Hon.  32,  the  court 
held  that  the  conveyance  of  the  husband  as  tenant 
by  the  curtesy  did  not  work  adversely  to  the  heirs, 
and  that  the  Statute  of  Limitations  did  not  run  until 
the  termination  of  the  life  estate  of  the  husband. 

So  in  Orthwein  v.  Thomas,  127  Bi.  654,  where  the 
heirs  bad  no  right  of  action  until  the  termination 
of  the  hu8band*8  estate  by  the  curtesy  and  the 
Statute  of  Limitations  did  not  begin  to  run  till 
tb^  the  court  held  that  the  platting  a  town  upon 
the  land  would  not  give  the  husband  and  his  gran- 
tees  power  to  convey  larger  Interests  than  he  had, 
and  that  the  possession  of  the  streets  by  a  corpora- 
tion was  not  adverse  to  the  heirs  during  his  life- 
time. 

The  same  conclusion  was  reached  by  the  court  in 
Pendloy  v.  Madison,  83  Ala.  484,  where  the  use  of 
te8tator*s  property  was  vested  in  his  widow  **  for 
and  during  her  natural  life,"  with  limitation  to  the 
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remainderman  of  all  the  property  which  ^  shall  not 
have  been  used  up  by  her,  or  be  dead  or  de- 
stroyed,** as  against  a  purchaser  from  the  wife. 

In  Ball  V.  Johnson,  8  Gratt.  281,  where  the 
question  raised  was  the  possession  of  slaves  sold  by 
the  widow,  the  court  held  the  sale  by  the  widow 
did  not  affect  the  Interests  under  the  testator*s  will 
of  those  remaindermen  who  had  not  Joined  in  the 
sale  during  the  life  of  the  life  tenants 

So  in  Hope  v.  Norfolk  &  W.  B.  Co.,  79  Va.  S83, 
where  the  widow  conveyed  a  right  of  way  through 
land  owned  by  her  as  dower,  and  at  her  decease 
the  remainderman  brought  suit  therefor,  the  court 
held  that  the  statute  was  no  bar,  and  the  same  con- 
clusion was  reached  by  the  court  in  Layne  v« 
Norris,  16  Gratt.  288,  where  the  action  was  for  the 
recovery  of  a  slave  sold  by  the  tenant  for  life  to 
whom  dower  had  not  been  assigned. 

As  against  reversioners  the  Statute  of  Limitations 
does  not  run  pending  an  intervening  life  estate. 
Lindiey  v.  Groff,  37  Minn.  838;  Kellar  v.  Stanley,  80 
Ky.240. 

The  right  of  entry  must  have  accrued  to  the 
remainderman  before  the  Statute  of  Limitations 
can  work  adverse  possession  as  against  him. 
Bennett  v.  Gkirlook,  10  Hun,  828,  8U. 

And  it  has  been  held  that  adverse  possession  for 
fifty  years  is  unavailing  against  the  title  of  a 
remainderman,  whose  right  of  entry  accrued 
within  twenty  years.  Carver  v.  Jackson,  20  U.  S. 
4Pet.l.7L.ed.76L 

in  such  a  case  the  statute  begins  to  run  from  the 
death  of  the  life  tenant  and  not  from  the  date  of 
the  conveyance,  the  New  York  Revised  Statutes* 
ft  145i,provlding  that  such  conveyance  shall  not  work 
a  forfeiture  of  the  grantor^s  estate,  but  shall  pass 
such  estate  as  he  could  lawfully  convey.  Thomp- 
son V.  Simpson,  128  K.  T.  270.  See  also  May  v. 
Scott,  12  Ky.L.R.  248. 

In  Bleidorn  v.  Pilot  Mountain  Ckml  &  Mln.  Co.,  fl» 
Tenn.  168,  204,  where  the  will  was  proved  and 
recorded  within  the  state  wherein  the  devised 
lands  were  situated,  the  court  held  that  such  will 
operated  to  vest  and  confirm  title  in  the  re- 
mainderman as  to  the  date  of  the  testator*s  decease; 
and  that  no  adverse  possession  begun  after  the 
testator's  death  would  bar  ejectment  by  him  with- 
in the  saving  statutory  period  (three  years)  after 
the  termination  of  the  life  estate. 

In  Haskett  v.  Maxey  (Ind.)  19  L.  B.  A.  870,  where 
a  second  wife  of  the  intestate  conveyed  land 
assigned  to  her  as  dower,  the  court  held  that  the 
statute  did  not  begin  to  run  as  against  the  heirs,  all 
children  by  the  intestate's  former  wife  during  the 
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third  undivided  interest  upon  the  death  of  their 
ancestor.  It  would  seem,  however,  to  follow 
from  the  several  character  of  the  precedent  life 
tenants,  that  the  latter  is  the  more  leasonahle, 
if  not  a  necessary,  conclusion;  and  it  is  rein- 
forced by  the  consideration  that  the  manifest 
purpose  of  the  deed  was  to  p4»vide  for  the 
support  of  Mrs.  Sarah  L.  Gindrat,  (hen  of  three 
of  her  children  for  life.and  finally  of  her  grand- 
children,—a  purpose  which  could  best  be  sub- 
served, if,  indeed,  it  could  be  subserved  at  all 
otherwise,  by  vesting  the  estate  in  the  grand- 
children immediately  upon  the  death  of  their 
respective  parents,  who,  it  is  to  be  supposed, 
would  be  theretofore  supported  by  the  ancestor 
out  of  the  usufruct  of  one  third  of  the  property 
for  life.  It  may  readilv  be  conceived  that  the 
children  of  Abraham,  for  instance,  who  died 
in  1884,  would  not  enjoy  the  benefits  intended 
to  be  conferred  upon  them  by  the  conveyance, 
—  that  the  intention  of  the  grantor  as  to  them 
"would  not  be  effectuated, — ^if  it  should  be  held 


that  they  are  denied  all  partidpatlon  in  the 
property  from  the  death  of  their  father  till  tiM 
death  oif  Mrs.  Winter,  who  still  survives;  ud 
we  therefore  feel  that  we  are  coDserviog  the 
real  intent  and  purposes  of  the  grantor,  as  well 
as  effectuating  the  necessary  results  of  tbe 
several  character  of  the  ownership  of  the  second 
life  tenants,  in  holding  that,  upon  the  death  of 
each  one  of  the  life  tenants,  their  children, 
respectively,  became  entitled  to  the  absolute 
fee,  and  with  the  fee,  of  course,  the  possession 
of  a  one- third  undivided  interest  in  the  prop- 
erty. Were  tbe  contrary  construction  adopted, 
and  it  were  held  that  the  remainder  in  fee  took 
effect  in  posFession  only  after  tfee  c.u^bs  of  »11 
the  second  life  tenants,  this  action  could  not  be 
maintained  at  all,  of  course,  until  the  death  of 
Mrs.  Winter.  The  position  of  counsel,  tbit 
an  action  under  that  interpretation  would  not 
lie,  because  the  remainder  is  a  vested  estate,  is 
quite  untenable. 
A  further  result  of  these  oossiderations  'n 


widow*s  Uf  e,  and  that  adverse  posbession  oould  not 
coflimeDoe  till  her  deoease. 

So  where,  prior  to  the  Kentucky  Aot  of  1S16,  a 
husband  sold  the  property  of  his  wife,  and  the 
purchaser  took  possesBioo,  the  rii^ht  of  action  on 
the  part  of  the  wife  and  those  claiminjr  under  her 
does  not  accrue  till  the  huaband^s  deoease  so  as  to 
make  the  poeseseion  of  tbe  purchaser  adverse. 
Butler  V.  McMUlan,  11  Ky.  L.  Etep.  23. 

The  possession  of  real  property  by  a  purchaser 
at  a  sale  under  the  Confisoatioa  Act  of  GouKresB  of 
July  17, 1882,  such  saleafrectlng  the  life  estate  only, 
is  not  an  adverse  possession  which  will  set  in 
motion  the  Statute  of  Limitations  of  a  state  to  bar 
the  right  to  the  reversion  after  the  termination  of 
the  life  estate.    Dewey  v.  McLain,  T  B[an.  126. 

So  where  unimproved  lands  were  conveyed  in 
trust  for  the  wife  of  frrantor*s  son  and  her  heirs, 
and  at  the  time  and  before,  the  son  occupied  land 
adjoininfr,  and  also  exercised  certain  acts  upon  the 
estate  of  the  wife  for  twenty-one  years  and  more, 
the  son*s  property  being  sold  by  the  sberilf,  the 
court  beld  in  an  action  by  tbe  heirs  to  recover  from 
the  purchaser  at  the  sherilTs  sale  the  property 
conveyed  to  the  wife,  that  the  possession  of  the  son 
during  the  life  of  the  wife  was  not  adverse,  and 
that  the  statute  did  not  run.  Kille  v.  Ege,  79  Pa. 
15. 

Again  in  Jackson  v.  Selliok,  8  Johns.  282,  where 
the  lessor  of  the  piaintiif  was  an  infant  at  the  time 
adverse  possession  began,  there  was  alscj  a  par- 
ticular estate  outstanding  in  the  Jessor*s  father  who 
was  tenant  by  the  curtesy,  and  at  tbe  termination 
of  such  particular  estate  the  lessor  was  a  married 
woman,  the  court  following  Jackson  v.  Schoon- 
maker,  4  Johns.  900,  held  the  right  of  entry  did  not 
accrue  until  the  termination  of  the  tenaocy  by  the 
curtesy,  and  that  as  the  lessor  was  then  a  married 
woman  she  was  protected  from  the  Statute  of 
Limitations,  by  the  proviso  In  favor  of  the  dis- 
ability of  coverture. 

And  In  Tennessee  in  McOorry  v.  King,  8  Humph. 
€67,  where  the  tenant  for  life  was  the  husband 
entitled  by  the  curtesy,  the  court  held  that  pos- 
sesfion  for  twenty  years  or  more  during  the 
continuance  of  the  life  estate  was  not  adverse  to 
the  heirs,  as  the  statute  did  not  run  against  them 
during  the  existence  of  the  particular  estate. 

So  in  Miller  v.  Shackleford,  8  Dana,  289,  the  wife 
brought  ejectment  to  recover  lands  belonging  to 
her  in  her  own  right  which  had  been  conveyed  in 
fee  by  her  deceased  husband  during  coverture. 
The  court  held  that  such  action  would  lie,  that  she 
and  those  claiming  under  her  might  enter,  and 
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that  by  the  Statute  of  1796. 1  Stat.  Law,  68SL  the» 
rights  accrued  to  them  Immediately  upon  tb« 
husband^s  deoease. 

So  in  Jones  v.  Freed,  42  Ark.  857,  when  the  hos- 
band  conveyed,  without  his  wife  joining  in  tbe 
deed,  lands  not  scheduled  as  her  separate  property 
the  deed  having  a  clause  of  jomder  indorsed  there- 
on,  the  husband  being  tenant  by  the  curtesy  alone. 
and  the  deed  conveying  only  his  life  estate,  the 
court  beld  that  the  statute  did  not  mo  against  tbe 
reversioner  until  the  particular  estate  determined 

In  Gibson  v.  Jasme,  87  Miss.  164,  where  tbe  acdon 
was  brought  to  recover  certain  slaves  aold  by  tbe 
husband  In  which  the  wife  had  a  life  interest  «itii 
remainder  in  her  children,  the  court  held  that 
laches  could  not  be  imputed  to  the  remalndermsD, 
nor  could  he  be  affected  by  those  of  tbe  life  ten- 
ant, and  that  the  statute  did  not  ran  as  against 
remaindermen  until  tbe  falling  In  of  tlie  particular 

Again  in  Jackson  v.  Johnson,  5  Oow.  74, 1ft  Am. 
Dec.  488,  the  court  held  that  tbe  Statute  of  Limita- 
tions did  not  during  the  continuance  of  the  par- 
ticular estate  (held  by  the  husband  as  tenant  by 
the  curtesy)  run  against  the  reversioners  or  re- 
maindermen. Chief  Justiice  Savage  saying:  ''Before 
the  statute  can,  by  any  reasonable  construction,  be 
made  to  operate,  there  must  be  some  laches  on  the 
part  of  those  asserting  a  right  of  entry;  and  tbe 
policy  of  the  statute  gives  to  every  claimant  at 
least  ten  years  within  which  laches  shall  not  be 
imputed." 

With  regard  to  the  bearing  of  the  Statute  of 
Limitations  in  New  Fork,  the  court  In  JackBon 
V.  Johnson,  suprcL,  said:  'The  object  of  the  statute 
was  to  punish  parties  guilty  of  laches  In  the  ase^r- 
tion  of  their  rights,  by  a  forfeiture  of  them.  The 
proviso  was  Intended  to  save  these  who  in  Judg- 
ment of  law  bad  a  reasonable  excuse  for  tbeir 
delay,  and  gave  to  them  and  their  heirs  ten  yean 
after  the  disability  staould  be  removed,  to  brin:; 
such  action,  or  make  such  entries  as  they  migbt 
have  brought  or  made  within  the  twenty  year& 
.  .  .  Before  the  statute  can  by  any  reesonaM - 
construction  be  made  to  operate,  there  must  be 
some  laches  on  the  part  of  those  asserting  a  right 
of  entry ;  and  the  policy  of  the  statute  gives  to 
every  claimant  at  least  tenyecus  within  wbicli 
laches  sball  not  be  imputed." 

So  in  Higgins  v.  Crosby,  40  TU.  ttO,  tbe  court  held 
that  where  the  title  sought  to  be  defeated  by  the 
bar  is  a  reversion  or  a  remainder,  the  holders  of 
such  titles  have  no  right  of  entry,  and  bavingncne. 
they  are  guilty  of  no  laches  In  failing  to  make  an 
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that  William  B.  Gindrat  having  died  before  the 
falling  in  of  the  first  life  estate,  and  haviog  no 
'Children,  never  having  married,  his  vested  re- 
mainder for  life  lapsed  before  it  took  effect  in 
possession;  the  remainder  over  in  fee  failed,  be- 
•cause  there  were  no  children  of  his  to  take;  and 
the  whole  title  to  the  one-third  interest  limited 
to  him  and  his  children  reverted,  upon  the  sub- 
sequent death  of  Sarah  L.  Gindrat,  to  the 
grantor  in  the  deed  of  trust.  The  present 
plaintiffs  can  therefore,  in  no  event,  recover 
-more  than  the  one-third  undivided  interest  in 
the  lands  in  which  their  father,  Abraham  Gin- 
<drat,  had  an  estate  for  life.  Whether  they  may 
recover,  even  to  this  extent,  depends,  as  we 
bave  seen,  upon  the  character  of  the  remainder 
over  them.  If  Abraham  Gindrat  had  a  child 
in  ^M0  on  July  17,  1845,  the  remainder  to  his 
•children  at  once  vested  in  such  child,  and 
thereafter  opened  and  let  in  after-bom  chil- 
•dren,  as  they  came  into  being;  this,  on  the 
famUiar  principle  that  the  uncertainty  which 


prevents  the  vesting  of  a  remainder  must  have 
reference  to  the  present  right  of  future  enjoy- 
ment, and  not  to  the  enjovment  itself;  or,  in 
other  words,  if,  when  the  final  remainder  was 
created,  there  was  a  person  in  esse  entitled  to 
take  in  possession  immediately,  upon  the  ter- 
mination of  the  precedent  life  estate,  the  re- 
mainder became  at  once  a  vested  estate  in  him, 
however  great  should  be  the  uncertainty  as  to 
whether  he  would  in  fact  ever  come  into  the 
possession  and  enjoyment  of  the  estate;  for,  as 
declared  by  Chanedlor  E^nt,  "  it  is  the  present 
capacity  of  taking  effect  in  possession,  if  the 
possession  were  to  become  vacant,  and  not  the 
certainty  that  the  possession  will  become  vacant 
before  the  estate  limited  in  remainder  deter- 
mines, that  distinguishes  a  vested  from  a  con- 
tingent remainder."  4  Kent,  Com.  *203;  Stone- 
braker  v.  ZoUiekoffer,  52  Md.  154;  Be  lAdimere, 
L.  R  18  Ch.  Div.  524;  Kumpe  v.  Coons,  68 
Ala.  448;  Haioard  v.  Peavsy,  128  Bl.  480;  Buf- 
ford  V.  HoUiman,  10  Tex.  560,  60  Am.  Dec. 


•entry,  orlnasBertlnfftherlfirht*  A  party  cannot  be 
prejudiced  by  the  nonassertion  at  a  riffbt  that  does 
not  ezjst.  But  when  the  particular  estate  Is  spent, 
the  bar  falls  with  it,  and  the  right  of  entry  accrues 
to  the  remaindermaD  or  reversioner,  and  then  the 
•statute  burins  to  run. 

And  in  Gibson  y.  Jayne,  87  Miss.  164,  where  the 
plaintiilB  were  entitled,  subject  to  the  life  estate  of 
ttbeir  mother,  to  the  remainder  in  certain  slaves^ 
the  court  said:  ^*The  statute  did  not  commence  to 
run  until  the  determination  of  the  particular 
-estate;  for  until  then  they  are  not  entitled  to  the 
poflsefision,  and  no  laches  is  to  be  imputed  to  them, 
nor  are  they  affected  by  the  laches  of  the  party 
tioldinff  the  particular  estate.'* 

So  in  Wallingford  v.  HearL.  15  Mass.  471,  the  court 
iieid  that  the  reversioner's  riffht  of  entry  accrued 
•on  the  death  of  the  tenant  for  life:  and  that  he 
liad  twenty  years  by  statute  to  preserve  his  estate 
>t>y  entry. 

Where  the  wife  had  an  equitable  title  which  de- 
-floendedto  her  heirs  subject  to  the  husband's  curt- 
•«8y,  the  court  held,  in  ejectment  proceedings  by  the 
•4leceased  wife's  heirs,  after  the  death  of  the  hus- 
tiand  (tenant  by  the  curtesy)  against  the  widow 
■and  the  heirs  of  such  tenant,  who  were  in  posses- 
-eion,  that  the  life  estate  not  falling  in  until  the 
-decease  of  the  husband,  the  heirs  of  the  first  wife 
were  not  bound  to  bring  action  and  that  adverse 
•possession  and  the  Statute  of  limitattons  did  not 
•commence  to  run  against  the  heirs  as  such  re- 
maindermen, until  the  falling  in  of  the  life  estate. 
"Templeton  v.  Twitty,  88  Tenn.  606. 

And  the  case  of  Oheseldlne  v.  Brewer,  4  Har.  ft 
IfcH.  487,  supports  the  principle  that  the  Statute 
of  Limitations  does  not  run  against  a  remainder- 
man or  reversioner  during  the  continuance  of  the 
-particular  estate. 

So  in  Bailey  v.  Woodbury,  60  Vt.  106,  where  suit 
^as  brought  to  reform  a  deed  executed  by  children 
-to  their  father,  on  the  ground  of  undue  influence, 
the  deed  conveying  the  fee  instead  of  a  life  estate, 
the  court  held  that  the  Statute  of  Limitations  did 
not  run  against  the  reversioners  until  the  Qeath  of 
the  father. 

And  in  Hally.  Vandergrift,  8Binn.  874,  where  the 
-question  arose  upon  a  release  by  a  tenant  in  tail, 
the  court  held  that  if  the  party  has  not  the  right 
but  only  the  possibility  which  may  give  the  right 
in/uturo,  the  statute  does  not  run  till  the  right 
accrues,  saying:  ^It  is  the  spirit  of  the  Act  of  Lim- 
itations to  allow  twenty-one  years  from  the  time 
that  a  person  might  make  an  entry,  or  support  an 
«otion.** 
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In  Aiken  V.  Suttle,  4  Lea,  106,  the  oourt  \^6.  that 
the  statute  did  not  run  against  a  remaln(H*«inan 
until  the  termiuation  of  the  particular  estate. 

And  the  same  is  the  rule  in  Connecticut.  Chand- 
ler V.  Phillips,  1  Root,  646. 

But  under  the  General  Statutes  of  that  state  of 
1876,  title  19,  chap.  18,  §  1,  p.  406,  the  remainderman 
must  commence  action  within  flye  years  after  the 
expiration  of  the  particular  estate. 

So  in  Miller  v.  Miller,  Meigs,  484,  the  court  held 
that  the  oooveyance  of  the  husband  by  statutory 
deed  did  not  pass  any  greater  estate  than  the 
bargainor  had,  and  that  the  statute  did  not  work 
adversely  to  the  wife  until  after  the  husband^a 
death. 

So  in  Pluche  v.  Jones,  64  Fed.  Bep.  800,  where  the 
life  estate  .of  the  wife  was  barred  by  a  stipulation 
attached  to  the  marriage  certificate,  the  court  held 
that  the  wife  took  a  life  estate  in  her  deceased  bus- 
band*s  lands  under  the  statutes  of  Texas,  and  that 
art.  8104,  Tex.  Bev.  Stat.,  which  requires  suit  to  be 
brought  within  ten  years  after  the  right  of  action 
accrued,  did  not  run  against  a  remainderman  dur- 
ing the  continuance  of  the  life  estate.  To  the  same 
effect.  Cook  v.  Caswell,  81  Tex.  078. 

So  where  the  right  of  entry  aonrued  on  the  ter- 
mination of  the  wldow*s  dower  estate,  and  de- 
fendauts  claimed  she  had  committed  a  forfeiture 
so  that  the  reversioners  could  have  entered  sooner, 
the  court  held  that  they  were  not  bound  to  do  so, 
but  bad  a  right  to  enter  at  the  decease  of  the  life 
tenant,  notwithstanding  the  length  of  time  the 
particular  tenant  might  bave  been  disseised;  and 
that  the  statute  began  to  run  from  her  decease. 
Ml  tier  V.  Ewing,  6  Cush.  84. 

And  the  fact  that  the  party  in  poraession  has 
declared  his  possession  to  be  adverse  makes  no 
difference.    Shepley  v.  Lytic,  6  Watts,  600. 

In  Massachusetts  under  Pub.  Stat.  1888,  chap.  196, 
fi  9,  p.  1118,  if  the  bar  of  the  Statute  of  Llraltfitions 
has  fully  run  against  a  tenant  in  tail,  the  remain- 
ders limited  upon  the  entailed  estate  are  also 
twrred. 

So  where  lands  were  limited  to  one  for  life  with 
remainder,  in  the  happening  of  certain  events,  to 
him  in  tail,  and  the  tenant  for  life  executed  c  con- 
veyance without  the  consent  of  the  protector  of 
the  settlement,  the  court  held  that  the  assurance 
would  not  work  adversely  to  the  reversioners  so 
long  as  the  estates  coming  between  the  life  estate 
and  the  estate  tail  were  in  existence.  Mills  v. 
Capel,  44  L.  J.Ch.  674.  L.  B.  20  Eq.  69& 

In  Doe  V.  Wing,  6  Car.  &  P.  688,  the  owner  died 
I  intestate  leaving  a  son  and  daughter.  The  latter 
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228;  Mancerson  v.  Lukent,  28  Pa.  81.  62  Am. 
Dec.  812;  CatJiey  v.  Cathey,  9  Huraph.  470,  49 
Am.  Dea  714;  Bruce  v.  BUseU,  119  lod.  526. 
So  that  it  is  not  important  that  a  child  of 
Abraham,  in  life  at  the  time  of  the  execution 
of  this  deed,  might  not  be  living  at  the  death 
of  the  life  tenant,  and  hence  might  never  take 
in  possession.  Whether  such  child  survives  or 
not,  it  then  had  the  right  to  possession,  had 
the  possession  become  vacant,  and  the  element 
of  uncertainty  involved  in  the  probability  of 
death  before  the  possession  does  become  vacant 
goes  to  the  future  enjoyment,  and  not  to  the 


present  right  of  future  enjoyment.  But,  if  n» 
child  of  Abraham  was  in  being  when  the  deed 
was  executed,  the  remainder  over  in  fee  wss  a 
contingent  remainder  of  the  fourth  daas,  un- 
der the  classification  adopted  by  Mr.  Feaine, 
which  embraces  all  cases  where  the  person  to 
whom  the  remainder  is  limited  is  not  ascer- 
tained or  not  in  being.  4  Kent,  Com.  *20(L 
And,  if  this  be  the  fact  here,  the  trusteeship 
continued  so  long  aa  the  contingent  character 
of  the  remainder  was  maintained;  and,  so  long 
as  the  trust  obtained,  the  poesession  of  the  de- 
fendant was  adverse  to  both  the  trustee  and 


took  poaseBsion,  married  twice,  and  died,  leavinir  a 
husband  who  remained  Jo  possession  for  sixteen 
years.  The  court  held  that  the  son  of  the  first 
intestate  might  recover,  notwltiistandlng  the  fact 
that  the  husteod  had  heen  in  posaeasion,  Inciudinff 
the  term  he  occupied  with  the  deceased,  liis  wife, 
was  over  twenty  years. 

In  Hickman  v.  Hasiewood,  1  Nev.  ft  P.  8R2, 6  Ad. 
ftEl.l07,lJur.  1198,  W.,W.  ft  D.U6,  that  the  poe- 
session of  the  widow  for  more  than  twenty  years 
after  her  husband^s  decease  was  not  adverse,  except 
perhaps  as  to  the  heir,  as  it  might  be  intended  in 
respect  of  dower. 

In  Neesom  v.  Olarkson,  2  Hare,  1C8,  a  testator  de- 
vised lands  he  had  contracted  to  purchase  to  his 
widow,  who  married  again;  her  second  husband 
obtained  a  conveyance  to  himself  In  fee  and  a  trus- 
tee for  him,  and  sold  to  a  purchaser,  the  deed  re- 
citing the  original  contract  and  the  wilL  The 
court  held  in  a  suit  by  the  heir  of  the  widow 
against  the  purchaser  that  the  recital  was  notice 
c>f  the  partlculaxB,  and  that  he  could  recover  pos- 
session from  the  purchaser  although  ten  years 
had  elapsed  since  the  heir  became  of  age. 

In  Thompson  v.  Simpson,  1  Bru.  ft  W.  450,  where 
8  tenant  for  life  with  remainders  over  conveyed 
tbe  fee  to  a  purchaser,  the  court  held  In  a  suit  by 
the  rrmaindermen,  after  seventeen  years  from  the 
decease  of  the  tenant  for  life,  that  there  w»^  not 
such  acquiescence  upon  their  part  as  would  cause 
the  court  to  withhold  relief  under  the  provisions 
of  8  ft  4  Wm.  IV.,  chap.  27,  %  99. 

And  the  possession  of  a  purchaser  from  hus- 
band and  wife  of  lands  In  which  the  latter  were 
seised  in  fee  in  right  of  the  wife,  will  not  be  ad- 
verse to  the  wife  after  her  husband^s  decease,  nor 
>  et  will  it  be  adverse  to  the  heirs,  even  though  the 
purchaser  may  have  been  in  possession  over  twen- 
ty years.   Jumpson  v.  Pitchers,  18  Sim.  807. 

Id  HlntOD  v.  Hole,  8  Nev.  ft  P.  648, 8  Ad.  ft  £3. 660, 
where  the  father,  tenant  for  life,  and  his  daughter 
the  tenant  In  tall  of  copyholds,  joined  In  a  recov- 
ery and  the  tenant  for  life  surrendered  to  the  use 
of  himself  for  life  remainder  to  the  use  of  bis 
daughter  for  life  with  remainder  to  tbe  right  heirs 
of  tbe  survivor,  and  subsequently  surrendered  to 
a  purchaser  in  fee,  the  contingent  remainder  to 
the  father  bemg  void,  the  court  held  that  the  sur- 
render passed  the  life  estate  of  tbe  daughter  and 
that  her  son^s  title  as  remainderman  did  not  accrue 
till  after  her  decease. 

b.  Advene  to  the  remaimdeirmmi. 

Adverse  possession  under  deeds  executed  by  tbe 
widow  purporting  to  convey  the  fee,  for  seven 
years  after  the  dower  esmte  has  closed,  wili  Im  ad- 
verse to  the  remainderman.  Bums  v.  Headerlck, 
86Tenn.  1(0. 

Although  the  court  in  Sutton  v.  Oasseleggl,  77 
Mo.  897,  held  that  the  possession  of  a  life  tenant 
could  not  be  adverse  to  the  remainderman,  yet  It 
said  that  possession  of  a  purchaser  taken  and  held 
under  a  deed  void  for  want  of  conformity  to  stat- 
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utory  regulattona,  will  be  adverse  to  tbe  grantor 
and  all  olalmlng  under  him. 

Where  the  heirs  of  the  grantor  do  not  set  up 
their  claim  to  the  reversion  within  the  time  fixed 
by  the  statute,  the  possession  of  the  grantee  of  the 
life  estate  wlU  be  adverae  to  them.  Osborne  v.. 
Anderson,  80  N.  C  261. 

In  Sands  v.  Hughes,  68  N.  Y.  287,  where  tbe  pro- 
ceedings were  in  ejectmene  by  the  grantee  of  the 
reversion  against  defendant, who  held  under  aoor^ 
poratlon  tax  lease,  the  plaintiffs  faillnir  to  prove 
both  title  to  the  reversion  and  a  right  to  Immedlata 
poesession  the  defendanVs  posaeaaion  was  held  to  be 
adverae,  the  court  aaying:  '*Where  there  Is  a  valid 
asaeasment  or  tax  lease  outstanding,  the  Statute  of 
Limitations  will  not  during  the  term  run  agalmt 
the  reversioner  or  his  heirs  for  the  reason  that 
they  are  not  entitled  to  possession.  CTntfl  thcf 
are  entitled  to  enter,  the  statute  will  not  run;  it 
will  begin  to  run  only  from  the  expiration  of  tbe 
term.  But  there  Is  no  rule  which  prevents  a  boa- 
tile  title  being  acquired  or  an  adverse  possosston- 
being  orlgmated  during  the  running  of  an  assees- 
ment  lease,  which  possession  would  ripen  Into  a 
title  in  twenty  years  after  the  end  of  tbe  term.** 

Adverse  possession  will  run  against  the  heirs  and 
In  favor  of  a  purchaser  at  an  administrator's  salew 
as  soon  as  the  latter  takes  posaesalon  under  his  title,, 
even  though  the  administration  has  not  termi- 
nated.   Mitchell  V.  Gampbell,  10  Or.  106. 

6o  where  the  widow  conveyed  property  to  tb» 
defendant  who  had  been  in  open,  adverse,  and  un- 
interrupted posaeaaion  claiming  the  whole  estate 
for  more  than  twenty  years,  and  had  denied  ttie 
plaintiffs*  right  to  enter,  the  court  held  that  hie 
possission  was  adverse  as  no  action  bad  been 
brought  by  the  heirs  claiming  the  remainder  with- 
in the  five  years  after  their  right  of  action  accrued. 
Forest  v.  Jackson,  66  N.  H.  887. 

And  in  Hunt  v.  Wall,  76  Pa.  413,  where  ejectment 
was  brougbt  by  the  heirs  of  a  married  woman 
against  tbe  purchaser  and  those  claiming  through 
him,  the  court  held,  the  husband  and  wife  Ixrth 
being  dead,  and  no  action  having  been  commenced 
against  the  purchaser  within  the  ten  yeats  llmit«^ 
to  the  heirs  and  remaindermen  by  the  statute  after 
the  decease  of  their  father  (the  husband)  that  tbe 
possession  of  the  purchaser  and  those  olaiming 
under  him  was  adverse  to  the  plaintiffs. 

In  Boykin  v.  Ancrum,  28  &  a  486,  where  a  life 
tenant  bought  in  a  preceding  life  estate  and  died, 
the  court  held  that  the  Statute  of  Limitations  be- 
gan to  run  against  the  remainderman  In  favor  of 
the  party  in  possession,  from  the  decease  of  suob 
life  tenant  although  the  preceding  life  tenant  was 
yet  in  existence. 

In  Patrick  v.  Chenault,  6  B.  Mon.  8U,  suit  was 
brought  by  plaintiffs  oharglny  fraud  and  notloa 
thereof  to  recover  property  claimed  by  them  m  re- 
mainder, conveyed  by  the  husband  and  wife  te 
purchasers  who  had  no  notice  of  fraud  on  tbe 
wife.  The  court  held  that  although  the  deed  wae 
defective  yet  the  aoquleacenoe  of  the  wife  In  It  for 
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i^e  eetiui  que  truit.  If  tbiB  possession  con- 
thiued  for  ten  years  under  the  statute,  or 
twenty  years  under  the  rule  of  prescription, 
while  tne  unborn  children  of  Abraham  Gin- 
drat  were  represented  by  John  H.  Gindrat,  the 
trustee,  their  rights  were  forever  cut  off.  But 
the  policy  of  the  law  is  favorable  to  the  vest 
ing  of  estates.  Remainders  are  held  to  be 
vested,  rather  than  contingent;  are  held  to  vest 
as  soon  as  any  person  having  the  capacity  to 
take  possession,  immediately  upon  a  vacancy 
in  preceding  possession,  is  ascertained  or  comes 
into  being.    Conceding  that  this  remainder 


was  contingent  in  its  inception,  requiring  a 
trustee  to  its  preservation,  it  ceased  to  be  con- 
tingent, and  became  a  vested  estate,  not  re- 
quiring the  protection  of  a  trustee,  immediately 
upon  the  birth  of  a  child  to  Abraham  Gindrat. 
4  Kent,  Com.  *!^5;  Mercantile  Bank  of  New 
York  y.  BaOard,  83  Ey.  481.  And  it  follows 
that  the  defendant's  adverse  possession  against 
the  trustee,  and  through  him  against  the  cestui 
que  trust,  would  not  avail  in  defense  of  (bis 
action,  if  the  remainder  became  a  vested  one 
by  the  destruction  of  the  contingency,  result- 
ing from  the  fact  that  no  person  with  capacity 


^ver  twenty  years  rendered  plalntlfTs  olaim  void, 
and  that  they  oould  not  rely  upon  the  f&ot  that  the 
husband  was  tenant  by  the  curtesy  and  that  during 
his  estate  no  right  of  entry  vested  In  them,  be- 
cause they  mlRht  have  proceeded  by  suit  in  chan- 
cery to  correct  the  error.  Here  the  court  dlstln- 
sruished  the  case  from  those  where  proceedings 
were  broufrht  by  way  of  ejectment,  holding  that 
In  the  latter  cases  the  right  of  entry  and  of  poasea- 
Bion  give  the  right,  and  being  withheld  during  the 
continuance  of  the  Ufe  estate  no  cause  of  action 
accrues. 

And  pooBession  under  a  warranty  deed  for  more 
than  seven  years,  with  payment  of  all  taxes  with- 
out actual  or  constructive  notice  of  a  prior  unre- 
corded deed  creating  a  life  estate  with  remainders 
over,  wHl,  under  the  lUinolB  statute  making  a  per- 
son the  legal  owner  of  lands  of  which  he  has  actu- 
al possesBlon  with  claim  and  color  of  title  made  in 
good  faith  and  on  which  he  has  made  payment  of 
taxes  for  seven  sooceasive  years,  work  ad  versely  to 
the  remaindermen  even  though  the  seven  years 
bad  not  elapsed  since  the  termination  of  the  Ufe 
estate.  Aliter^  if  the  deed  creating  the  life  estate 
and  remainders  had  been  recorded,  or  if  the  pur- 
ehaaer  had  actual  notloe  thereof.  Dugan  v.  Fol- 
lett,  100  HL  SaU  followed  in  Lewis  v.  Pleasants 
ail.)  March  24, 1802. 

The  same  conclusion  was  reached  by  the  Supreme 
Court  of  the  United  States  In  Lewis  v.  Bam- 
bart,  146  U.  8.  66,  86  L.  ed.  621,  the  court  holding 
that  actual  possession  of  the  defendant,  for  more 
than  seven  years  in  succession,  prior  to  action, 
with  claim  and  color  of  title  made  in  good  faith  by 
virtue  of  instruments  pturporUng  to  convey  the 
fee,  they  having  paid  all  assessed  taxes«  wUAout 
either  actual  or  eonttructi^>6  notice  of  any  title  or 
Interest  inconsistent  with  the  absolute  fee  in  their 
grantors  and  their  ancestors,  wlU  under  the  stat- 
ute law  of  lUinois  give  the  defendants  the  legal 
tide  as  against  those  who  may  claim  in  reversion 
under  a  prior  will  after  the  decease  of  the  tenant 
in  dower.    Affirming  48  Fed.  Bep.  854. 

In  the'  latter  case  the  Supreme  Court  of  the 
United  States  stated  that  the  principles  of  Dugan 
V.  Follett  which  it  followed  were  not  in  conflict 
with  Mettler  v.  Miller,  120  111.  680,  and  Bohn  v. 
Harris,  190  III.  625,  eupra. 

So,  too,  in  Safford  v.  Stubbs,  117  UL  88U,  where  the 
tenant  for  life  conveyed  by  quitclaim  deed  all  the 
grantor's  right,  title,  interest,  estate,  claim  and 
demand,  both  at  law  and  in  equity,  the  purchaser 
having  no  notloe  that  his  vendor's  interest  was 
merely  a  life  one,  the  court  held  that  such  deed 
was  good  color  of  title,  and  that  seven  years'  bona 
fide  payment  of  taxes  constituted  adverse  pos- 
session as  against  the  remainderman,  although  he 
was  an  infant  during  the  time  the  statute  ran, 
and  had  failed  to  bring  action  .within  three  years 
after  attaining  his  majority. 

So  adverse  possession  for  seven  years  from  the 
date  of  purchase  by  a  subpurchaser  of  land  origi- 
nally patented  by  registered  deed  to  trustees  in 
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trust  for  the  wife  and  children,  minors  at  the  date 
of  the  deed,  who  purchased  in  good  faith  and  had 
actual,  poasesston  and  paid  all  taxes  will  run 
against  aU  entitled  in  reversion  except  one  who 
was  only  a  few  months  over  age  at  the  time  suit 
was  brought.    Dean  v.  Long,  122  111.  447. 

And  in  Alabama  the  courts  hold  it  as  settled 
doctrine  that  the  lapse  of  more  than  twenty  years 
absointe  possession  with  color  or  claim  of  title 
wiU  bar  the  claim  of  the  remainderman  or  rever- 
sioner,even  though  he  could  not  sue  at  law  owing  to 
disability,  as  he  might  proceed  in  equity  to  remove 
the  cloud  from  the  title.  Lowery  v.  Davis  (Ala.) 
June  19, 189 J.  In  this  case  the  court  followed  the 
ruling  in  Woodstock  Iron  Co.  v.  Fuilenwider,  87 
Ala.  684,  where  the  widow  purchased  the  revei^Ion 
at  the  administrator's  sale  and  suit  was  afterwards 
brought  by  the  heirs-at-law. 

Laches  on  the  part  of  the  heirs  to  set  aside  a 
Bale  by  the  administratrix  to  herself  through  a 
third  person,  of  their  ancestor's  lands,  is  not  ex- 
cused by  the  fact  that  the  administratrix  had  a 
life  estate  therein,  where  the  sale  was  of  the  lands 
as  a  whole,  including  the  reversion.  Gibson  v. 
Herriott,66Ark.86. 

And  the  continuance  in  possession  of  the  grantee 
of  the  husband  and  wife,  of  property  not  her  sep- 
arate estate,  under  a  deed  void  as  to  her  and  con- 
veying only  the  husband's  life  estate,  for  ten 
years  after  the  expiration  of  the  life  estate,  wilU 
under  section  1  of  the  West  Virginia  Code,  chap. 
104,  be  adverse  to  the  reversion.  Merritt  v. 
Hughes  (W.  Ya.)  April  2. 1882. 

In  Falls  V.  Wnght,  66  Ark.  662,  it  was  held  that  a 
probate  court  decree  assigning  dower  out  of  a  de- 
cedent's homestead  which  was  not  mentioned  in 
the  widow's  petition  for  dower  is  void  as  being  out- 
side of  the  issues  and  adverse  possession  agaiDst 
decedent's  children  begins  to  run  from  their  ma- 
jority, and  not  from  the  widow's  decease. 

And  where,  under  the  decree  of  the  probate 
court,  lands  were  sold  by  the  administrator  and 
purchased  for  valuable  consideration  by  the  widow 
of  the  deceased  who  took  possession  and  after- 
wards resold,  the  court  held  that  the  possession  of 
the  puitjhasers  for  over  twenty  years  from  the  ad- 
ministrator's sale  was  adverse  to  the  heirs,  even 
though  the  sale  by  the  court  of  probate  was  void 
as  the  deed  executed  to  the  widow,  being  for  val- 
uable consideration,  was  good  color  of  title.  Balk- 
ham  V.  Woodstocklron  Co.  11  L.  B.  A. 2^0, 48  Fed. 
Bep.  648. 

Where  neither  the  widow  nor  her  heirs  are  in 
possession,  the  running  of  the  Statute  of  Limita- 
tions against  the  heirs  is  not  suspended  until  dower 
is  assigned.    Agan  v.  Shannon,  103  Mo.  661. 

And  adverse  possession  by  a  purchaser  from  the 
husband  of  lands  held  in  trust  for  the  separate 
use  of  the  wife  for  Ufe  with  a  contingent  remain- 
der to  her  surviving  children  will  bar  the  estate 
both  of  the  trustee  and  of  the  remainderman,  the 
trustee  having  the  legal  title.  King  v.Bhew,  106  N. 
a  606;  Clayton  v.Cagle,07  N.C.  801;  Herndon  v.  Pratt^ 
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in  possession  was  in  being  before  the  lajise  of 
Bumcient  time  to  raise  up  the  bar  of  the  statute 
or  put  in  operation  the  doctrine  of  prescription. 
The  birth  of  a  person  in  whom  the  estate  could 
Test  terminates  the  trusteeship,  and,  if  the  title 
has  not  then  been  vested  by  the  lapse  of  time 
in  the  adverse  holder,  it  cannot  afterwards  be- 
come so,  pending  the  life  estate,  since  the  ten- 
ant in  remainder  has  no  right  of  entry,  no 
standing  in  court  to  question  the  possession, 
and  his  submission  thereto  is  not  laches,  which 
work  a  devestiture  of  his  estate.  These  con- 
dderations  lead  to  the  conclusion  that  the 


plaintifTs  will  be  entitled  to  recover  a  one-tbird 
undivided  interest  in  the  land  described  in  tbe 
complaint,  and  no  more,  unless  the  defendant 
shows  possession  for  ten  years  or  more  (that 
is,  if  it  again  relies  solely  on  possession),  whik 
the  remainder  to  the  children  of  Abraham 
Gindrat  was  contingent;  and  that  the  general 
charge  requested  by  the  plaintiffs,  which 
would  have  authorized  a  recovery  of  the  whole 
land,  was  properly  refused. 

For  the  error  involved  in  giving  the  general 
charge  for  the  defendant  ths  judgmeni  is  tp 
versed,  and  the  cause  remanded. 


60  N.  C.  387:  Wllhorn  v.  Blnley,  68  N.  0. 288;  Swann 
V.  Myers,  75  N,  0.  585. 

The  poeseasion  of  one  who  enters  under  a  shertfTs 
deed,  and  of  his  errantees  remaining  in  actual  pos- 
seesion  to  the  exclusion  of  all  others,  does  not,  on 
the  death  of  the  Judgment  debtor,  eoure  to  the 
benefit  of  his  widow  as  ootenant,  under  the  In- 
diana statutes,  hut  operates  as  an  ouster,  and  the 
Statute  of  Limitations  begins  to  run  against  her 
and  her  heirs  from  the  time  of  such  death.  Barnes 
V.  Bom  (Ind.)  Maroh  IS,  ISU. 

And  possession  for  more  than  seven  years  after 
the  death  of  the  tenant  for  life  by  a  purchaser 
from  the  tenant  for  life  is  adverse  to  the  remain- 
derman of  full  age.   Jones  v.  Johnson,  81  GKi.  293. 

If,  after  the  termination  of  the  life  estate,  the 
reversioner  permits  the  representatives  of  the 
tenant  for  life  to  hold,  claiming  as  their  own,  be- 
yond the  time  limited  for  bringing  actions,  the 
right  to  recover  is  gone.  Jackson  v.  Harsen,  7 
Ckiw.  828, 17  Am.  Dea  617. 

In  Hogan  v.  Eurta,  94  U.  8.  778»  24  L.  ed.  817,  the 
Supreme  Court  of  the  United  States  held  that  the 
possession  of  a  widow  for  a  number  of  years, 
claiming  ownership,  was  adverse  to  the  heirs. 

So  where  under  a  will  probated  but  not  executed 
according  to  the  statute,  devising  lands  toahu»> 
band  for  life  with  remainder  over,  the  husband 
entered  into  poflseasion  and  sold  with  the  concur- 
rence of  the  remainderman,  the  court  held  that 
the  possession  of  the  husband  l)eing  adverse  and 
exclusive,  the  purchaser's  was  also,  and  exoloded 
the  heirs  of  the  wife.  Hanson  v.  Johnson,  6B  Md. 
26.  60  Am.  Bep.  199. 

In  Bennett  v.  Garlock,  79  N.  Y.  802, 85  Am.  Bep. 
617,  where  lands  were  conveyed  to  trustees  to  man- 
age, and  if  necessary  to  sell  to  pay  for  the  support 
of  the  grantor  and  his  wife,  with  remainder  in 
trust  for  the  right  heirs  subject  to  a  power  of  ap- 
pointmentt  the  purchaser  held  under  a  void  tax 
sale  deed  and  claimed  adversely  to  the  heirs,  and 
the  court  held  his  possession  to  be  adverse  on  the 
ground  that  the  remainderman  was  only  entitled 
to  an  equitable  estate  in  remainder,  and  that  the 
acts  of  the  trustee  bound  him.  But  to  this  oon- 
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elusion  of  law,  Bapallo,  J".,  dissented  holding  that 
the  Statute  of  Limitations  did  not  begin  to  run 
against  the  renmlnderman  until  the  termination 
of  the  trust  estate  and  that  the  possession  of  the 
purchasers  was  not  adverse,  and  that  the  destrao 
tion  of  the  estate  of  the  trustees  by  disMisin  or  ad- 
verse possession  did  not  defeat  the  remainder,  eveo 
tbongh  it  were  contingent  under  the  provisioDB  of 
M  32, 34, 1 N.  Y.  Bev.  Stat.  T». 

In  Botfey  v.  Uarbrow,  8  Ad.  &  Bl.  fl7.  fioto.  1  Sex. 
St  M.  422,  the  owner  of  lands  died  intestate  leavlnf; 
a  widow  and  a  son  by  her.  The  widow  married 
again  and  occupied  the  premises  until  her  decease 
(the  whole  time  of  her  occupancy  being  over  fifty 
years)  when  she  devised  them  by  will  to  her  son  by 
the  second  marriage.  The  court  held,  that  the  po9- 
ECGSion  was  adverse  to  the  heir  of  the  first  hushand. 
notwithstanding  the  fact  that  the  widow  doiiiur 
her  lifetime  had  frequently  said  that  the  proper^ 
belonged  to  suoh  son,  and  that  the  son  by  tbe 
second  marriage  bad  promised  to  rent  the  same 
from  the  son  of  the  first  marriage. 

Possession  for  twenty  years  by  the  husband  of  a 
tenant  for  life  after  the  decease  of  the  latter  will 
constitute  an  adverse  possession  to  an  entry  or  to 
ejectment.  Parker  v.  Gregory,  4  Nev.  &  M.  808,  S 
Ad.&EL14. 

Where  a  customary  tenement  was  devised  witii- 
out  words  of  limitation  and  subsequently  mi- 
rendered  by  the  dormant  surrenderee,  who  had 
the  legal  estate,  and  sold  by  the  devisee  who  hid 
notice  of  the  will,  the  oourt  held  that  the  equitable 
estate  of  the  heir  on  the  decease  of  the  devisee  wm 
barred  by  length  of  time,  nearly  forty  yean  hav- 
ing elapsed  between  the  death  of  the  devisee  and 
thesuit.    OoUardv. Hare, S Buss. ft M.e75. 

In  Forster  v.  Scott.  7  DowL  ft  B.  ISO,  4  Bam.  &  C 
708,  where  property  was  granted  to  one  for  her 
own  life  and  for  the  life  of  another,  with  a  grant 
of  the  reversion  to  another  for  other  Uvea,  tbe 
court  held  that  the  right  of  possession  by  tbe  re- 
versioner attached  on  the  death  of  the  flist  life 
tenant,  and  was  barred  b|f  annniatm<r  -within 
twenty  yean.  &  W. 
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Tlie  emurtitational  ri|pht  of  any  member 
oC  the  liOgifllatiire  to  have  a  protest 
entered  on  the  Journal  oannot  be  en- 
forced by  n&andamiu  against  either  the 
elerical  or  presidinflr  oflloer  of  the  House  to  wbloh 
he  belongs,  i.  e,,  the  derk  or  speaker  of  the  House 
of  Representatives,  or  the  president  or  secretary 
of  the  Senate,  where  the  Oonstltutlon  gives  to 
the  House  Itself  the  control  of  its  Journal,  and 
the  House  bas  already  refused  not  only  to  print 
but  to  consider  or  receive  the  protest,  since  such 
oiBoers  would  be  powerless  to  execute  the  order 
without  the  concurrence  of  the  House  Itself, 
even  If  they  were  ordered  to  enter  such  protest 
ontheJoumaL 

( AprU  U,  1808.) 

APPLICATIONS  for  wriU  of  mandamus  to 
compel  the  officers  of  the  Senate  and  House 
of  Representatives  to  insert  in  the  respective 
Journals  certain  protests  which  had  been 
proposed  by  relators  to  the  passage  of  certain 
resolutions.    Denied, 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  A.  E.  Ellis.  Attp-Gen.,  and 
Thomas  E.  Barkwortli«  for  relators: 

Article  18,  section  10,  of  the  Constitution  of 
this  state  secures  the  right  to  the  i>eople  '*to 
petition  the  Legislature  for  redress  or  griev- 
ances." 

Sp<*aking  of  that  article,  Judge Ooolcj,  in  the 
State  Tax-Law  Gases,  54  Mich.  882,  used  this 
language:  'This  section  gives,  and  was  in- 
tended to  give,  to  the  people  the  right  to  pre- 
sent their  views  to  the  Legislature  on  any  sub- 
ject which  is  of  legislative  cognizance.  The 
members  of  this  commission  (speaking  of  the 
tax  commission)  had  an  undoubted  right,  from 
day  to  day  and  from  hour  to  hour,  to  put  their 
views  on  proposed  changes  in  their  bill  before 
the  Legislature  in  the  form  of  petitions;  and 
that  bocly  could  not  have  refused  to  receive  the 
.  petitions/' 

It  is  not  sought  in  this  case  to  have  the  su- 
preme court  perform  any  duty  that  devolves 
upon  a  member  of  the  Legislature,  but  to  have 
the  court  compel  a  member  of  the  Legislature 
or  the  clerk  of  one  branch  thereof  to  perform 
himself  the  duties  that  devolve  upon  him  under 
the  Constitution. 

It  cannot  be  claimed  that  where  an  officer  of 
either  the  legislative  or  executive  department, 


or  the  Judicial,  shall  refnse  to  execute  an  Im- 
perative duty  imposed  by  law  upon  the  office 
of  the  incumbent,  to  the  detriment  and  prej- 
udice of  a  citizen,  or  of  the  public,  that  through 
the  constitutional  provision  dividing  the  gov- 
ernment into  departments,  while  the  courts 
have  power  of  redress  in  cases  of  delinquent 
judicial  officers,  they  are  prohibited  from 
considering  any  flagrant  violation  of  the  Con- 
stitution or  laws  by  officers  of  the  other  de- 
partments, lest  the  courts  trench  upon  their 
prerogative. 

State  V.  Elder,  10  L.  R.  A.  796,  81  Neb.  169. 

This  court  has  jurisdiction  to  compel  any 
member  of  the  executive  branch  of  the  govern- 
ment except  perhaps  the  governor  himself,  to 
perform  a  ministerial  duty. 

Greenwood  Gemetery  Land  Go.  ▼.  Bmitt,  15 
L.  R.  A.  869.  17  Colo.  156. 

The  speaker  of  the  House  of  Representatives 
is  a  component  part  of  the  legislative  depar^ 
ment  but  he  is  not  the  legislative  department, 
no  matter  what  bis  opinion  in  that  regard  may 
be.  Kdther  is  the  writ  asked  for  to  interfere 
with  anything  over  which  the  law  jpves  the 
speaker,  as  a  representative,  any  discretion 
whatever. 

The  secretary  of  state,  and  auditor  general, 
the  state  treasurer,  are  component  parts  of  the 
executive  department,  and  all  the  decisions  of 
this  court  relating  to  such  officers  have  been  to 
the  effect  that  mandamus  would  lie  to  control 
their  actions.  Why,  then,  by  analogy,  should 
not  the  writ  of  mandamus  lie  to  control  the 
actions  of  the  speaker  of  the  House  who  is 
only  a  component  part  of  the  legislative  de- 
partment? 

Martin  v.  Ingham,  88  Ean.  641;  Board  of 
Liquidation  v.  MaGomb,  92  U.  S.  641,  23  L.  ed. 
628;  Tennessee  db  G.  R.  Go.  v.  Moore,  86  Ala. 
871;  Middletony.  Low,  POCal.  596;  Harpending 
V.  Uaight,  89  Cal.  189,  2  Am.  Rep.  432;  WriglU 
V.  Nelson,  6  Ind.  496;  Baker  v.  Kirk,  88  Ind. 
617;  Gray  v.  State,  72  Ind.  567;  Magruder  v. 
Swann^  2i5  Md.  178;  Groome  v.  Gwinn,  48  Md. 
572;  Chamberlain  v.  Sibley,  4  Minn.  809; 
Ghumasero  v.  Pdtts,  2  Mont.  242;  Wall  v. 
Blasdel,  4  Nev.  241;  Gotten  v.  Ellis,  52  N.  O. 
545;  State  v.  Ghase,  5  Ohio  St.  528. 

The  doctrine  that  this  court  should  not  in- 
terfere because  perchance  it  might  encroach 
upon  the  province  of  the  legislative  department 
is  answered  by  the  fact  that  the  journals  of  the 
House  show  the  nature  of  the  decision  and  thst 
the  Legislature  has  refused  and  neglected  to  set 
aside  the  unlawful  action  of  one  of  its  mem- 
bers, by  reason  of  which  a  member  has  been 
deprived  of  bis  constitutional  rights,  and  the 
Legislature  has  assumed  to  renuer  a  judicial 
opinion.  The  reason  of  the  right  of  interfer- 
ence is  cleverly  stated  by  the  court  in  the  case 
of  State  V.  Hayne,  8  S.  C.  N.  S.  375. 

The  right  to  petition  by  the  citizens  and  the 


NOTB— The  interest  in  the  above  case  Is  Kieater 
than  the  diiBcuJty  of  the  question  decided,  since 
the  futility  of  crranting  the  application  for  a 
mandamus  waa  too  plain  to  make  the  decision 
doubtful.  The  question,  what  remedy  has  a  mem- 
ber of  the  XiCffialature  for  a  denial  of  bis  constitu- 
tlonai  ri£rht  of  protect,  remains  unanswered. 
19  L.a  A. 


As  to  the  power  of  a  court  to  issue  a  mandamus 
to  the  Rovemor.  see  Hovey  v.  State,  U  L.  R.  A.  763, 
and  note,  USl  Ind.  588,  also  note  to  State  v.  Wbtte- 
sides  (S.  G.)  8  L.  R.  A.  777,  and  the  later  case  of 
Greenwood  Cemetery  Land  Co.  v.  Boutt  (Colo.)  15 
L.R.  A.»ttL 
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right  to  remonstrate  by  a  member  of  a  legisla- 
tive body,  go  band  in  band,  and  tbey  are  of  the 
very  essence  of  free  government. 

Gibbons  v.  Ogden,  22  U.  S.  9  Wbeat.  211,  6 
L.  ed.  78. 

Speaking  of  tbe  right  of  petition,  Judge  Story 
in  bis  Constitutional  Law,  section  1894,  says: 
'*It  is  impossible  that  it  could  be  practically 
denied  until  the  spirit  of  liberty  bad  wholly 
disappeared,  and  the  people  had  become  so 
servile  and  debased  as  to  be  unlit  to  exercise 
anv  of  the  privileges  of  freemen." 

If  the  right  of  petition  cannot  be  denied,  has 
not  this  court  a  right  to  protect  a  person  in  the 
presentation  of  a  petition  before  the  Legisla- 
ture? But  if  the  court  can  protect  a  person  in 
bis  right  to  present  a  petition  to  the  Legislature 
then  has  the  court  the  same  constitutional  right 
to  protect  a  member  of  the  Legislature  in  his 
constitutional  right  to  present  a  protest.  And 
if  it  has  not  the  power  in  one  case  then  it  has 
not  the  power  in  the  other. 

United  States  v.  Orvikehank,  92  IT.  S.  642, 28 
L.  ed.  588;  Cooley,  Const.  Lim.  6th  ed.  581; 
Oiddings  v.  Oaeker,  16  L.  R  A.  402,  98  Mich. 
1. 

This  is  not  a  case  arising  after  the  Legislature 
has  gone  home  and  where  they  have  neglected 
to  complete  their  records  and  where  the  court 
is  ask^  to  correct  them«  The  House  is  in 
session,  and  is  proceeding  contrary  to  the  Con- 
stitution; and  if  there  is  authority  in  the  court 
to  annul  their  action  after  they  have  gone 
home,  there  is  power  now  to  annul  their  action 
while  they  are  in  session.  It  is  within  the 
province  of  the  court  to  restrain  public  bodies 
and  officers  from  exceeding  their  Jurisdiction, 
and  even  to  reverse  their  rulings. 

Atty-Oen,  v.  Irtm  Govnty  Canvaners,  64 
Mich.  607;CbK  V.  City  Canvassers  of  Election, 
88  Mich.  867;  Peopls  v.  MaComb  County 
Buprs,  8  Mich.  475;  Peopie  v.  Wayw 
County  Auditors,  18  Mich.  288;  Tennant  v. 
Crocker,  85  Mich.  829;  Grooms  v.  GtDtnn,  48 
Md.  628. 

The  powers  given  to  the  Legislature  are  leg- 
islative and  not  judicial.  The  authoritv  exer 
cised  by  the  speaker  and  clerk  is  judicial  and 
unauthorized  by  the  Constitution. 

Wayman  v.  Southard,  28  U.  S.  10  Wheat.  46, 
6  L.  ed.  268;  Cooley,  Const.  Lim.  5th  ed.  109; 
Ernn^s  App,  16  Pa.  256,  55  Am.  Dec  499; 
Butler  V.  Saginaw  County  Suprs,  26  Mich.  27; 
Flint  d  F.  PI.  Road  Co.  v.  WoodJiull  25  Mich. 
99,  12  Am.  Rep.  288;  Eilboum  v.  Thompson, 
103  U.  S.  168,  26  L.  ed.  877;  United  States  v. 
Lee,  106  U.  S.  220,  27  L.  ed.  182. 

''All  those  rules  which  are  the  essentials  of 
law-making  must  be  observed  and  followed; 
and  it  is  onlv  the  customary  rules  of  order  and 
routine,  such  as  in  every  deliberate  body  are 
always  understood  to  be  under  its  control  and 
subject  to  constant  change  at  its  will,  that  the 
Constitution  can  be  understood  to  have  left  as 
matters  of  discretion  to  be  established,  mod- 
ified, or  abolished  by  the  bodies  for  whose 
government  in  nonessential  matters,  they 
exist" 

Cooley,  Const.  Lim.  6th  ed.  157. 

Article  4,  section  7,  of  the  Constitution,  ex- 
empting members  from  service  of  civil  pro- 
cess, does  not  apply  to  process  issued  to  en- 
force legislative  outiea. 


An.. 


V.  Coffin,  4  Mass.  97,  8  Am.  Dec 
189;  Cooley,  Const.  Lim.  6th  ed.  160 ;  fO- 
bourn  v.  Thompson,  supra;  Mar^rp  v.  Mad- 
ison, 5  U.  8. 1  Cranch,  170,  2  L.  ed.  71 ;  fl»- 
pie  V.  Gonemor,  29  Mich.  820  :  Paeifle  B.  Ob. 
V.  Governor,  28  Mo.  858.  66  Am.  Dec.  678: 
Low  V.  Towns,  8  Ghu  865 ;  Taylor  v.  Gotem- 
or,  1  Ark.  21 ;  Tennant  v.  Crocker,  85  Mich. 
880. 

The  clerk  of  the  house  la  not  entitled  to  any 
exemption  by  virtue  of  the  Constitution,  and 
must  obey  the  Constitution  and  the  laws  of 
the  state  at  all  times,  and  is  subject  to  the  pro- 
cess of  the  court. 

Merrill,  Mandamus,  §  85;  People  t.  Ga^e,  28 
Barb.  502;  Piekell  v.  Owen,M  Iowa.  485; 
Atty-Gen.  v.  Lum,  2  Wis.  507;  SUOe  t. 
Meagher,  67  Vt.  898 ;  Davis  v.  Carter,  18  Tex. 
400  :  Pwple  v.  Fletcher,  8  III.  482  ;  Pw^  v. 
Ijoucks,  28  Cal.  68 ;  ESx  parte  Gamochnn,  8  W. 
P.  Charlt.  216 ;  Hudson  v.  Whitney,  53  Mich. 
168. 

Mr,  Thomas  M*  Cooley,  for  respond- 
ents : 

The  Older  against  the  speaker  of  the  House 
is  obtained  in  disregard  of  that  section  of  tbe 
Constitution  (art.  4,  §  7)  which  provides  that 
"  senators  and  representatives  shall  not  be  sub- 
ject to  any  civil  process  during  the  session  of 
the  Legislature  or  for  fifteen  days  next  before 
the  commencement  and  after  the  termination 
of  each  session.'' 

These  orders  violate  a  fundamental  principle 
of  representative  government  in  force  here 
and  everywhere  else  where  sach  govern- 
ment exists,  inasmuch  as  they  contemplate 
the  subjecting  of  one  co-ordinate  depart- 
ment of  the  government  to  what,  in  the  mere 
act  of  their  issue,  must  be  considered  an  asser- 
tion of  superior  authority  in  another ;  a  prin- 
ciple that  the  makers  of  the  Constitution  of 
this  state  incorporated  in  article  third  of  that 
instmment  which  asserts  that  *'  the  powers  of 
government  are  divided  into  three  departments, 
the  legislative,  executive  and  Judicial,"  and 
that  "  no  person  belonging  to  one  department 
shall  exercise  the  powers  properly  belonging  to 
another  except  in  cases  expressly  providedf  in 
this  Constitution." 

"  The  iudiciary  is  beyond  question  the 
weakest  of  the  three  departments  of  power. 
It  can  never  attack  with  success  either  of  tbe 
other  two,  and  all  possible  care  is  requisite  to 
enable  it  to  defend  itself  against  their  at- 
tacks." 

Federalist,  No.  78;  Landon's  Oonat  Hist  & 
Gov.  of  U.  S.  241. 

The  two  cases  in  which  it  seemed  most  ap- 
parent that  the  court,  in  its  action,  was  en- 
deavoring to  influence  the  action  of  other  de- 
partments of  the  government  are  the  very  cashes 
which  roost  endanger  its  own  authority  sod 
that  affected  most  to  its  own  detriment  its  in- 
fluence with  the  people. 

Marbury  v.  Madison,  5  U.  8.  1  Cranch,  1S7, 
2  L.  ed.  60. 

Your  honors  will  doubtless  remember  tbe 
case  of  tbe  issue  of  a  sulmctna  duces  teetm  to 
compel  Mr.  Jefferson,  when  president  of  tbe 
United  States,  to  go  from  Uiecapitol  toRicb 
mond  to  attend  the  trial  of  Aaron  Burr,  and 
to  bring  with  him  ceriain  papers  from  the  execu- 
tive file  which  were  demanded  by  tbe  def  endanu 
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The  action  In  iheae  cases  is  far  from  doubt- 
fol.    The  inyasion  here  is  plain  and  direct. 

And  suppose  this  writ  is  granted*  and  the 
speaker  and  the  clerk,  through  terror  of  the 
penalties  of  the  law,  shall  attempt  to  put  the 
record  of  their  proceediDgs  in  the  form  re- 
quired by  the  writ,  sbaU  assume  themselves  to 
keep  the  record  which  the  Constitution  re- 
•qulres  should  be  kept  by  the  House,  what  con- 
sequences may  tbey  encounter  by  so  doing  ? 
Sjdi  us  bear  in  mind  in  considering  that  ques- 
tion that  these  officers  are  the  mere  agents  of 
tbe  House  itself;  thev  hold  their  offices  by 
<ihoice  of  the  House  itself.  The  clerk  that 
findertakes  to  write  up  this  record  as  the  or- 
der requires  may  at  any  moment  be  removed 
from  his  position,  not  only  may  be,  but  in  all 
probability  would  be,  removed  from  his  posi- 
tion if  he  undertook  to  act  in  that  respect  in 
<iisobedience  to  the  House  and  in  opposition  to 
its  will. 

Nobody  questions  that  they  keep  a  Journal 
of  their  proceedings.  The  only  question  made 
by  any  one  is  whether  that  journal  is  as  full 
and  complete  as  iiarties  concerned  have  a  right 
to  have  it  made.  But  that  is  a  qnestion  that 
addresses  itself  to  the  two  Houses  exclusively, 
and  the  right  is  one  to  be  protected  by  the  two 
Houses  and  by  nobody  else. 

The  writ  could  at  most  only  be  in  the  nat- 
ure of  advice,  and  advice  from  one  depart- 
ment of  the  government  to  another  department, 
when  not  asked  for,  is  an  impertinence. 

MeOrath,  </.,  delivered  the  opinion  of  the 
court: 

These  cases  may  be  considered  together. 
The  relator  in  the  nrst  case  is  a  member  of  the 
6enate.  Respondent  Giddings  is  lieutenant- 
governor  and  ex  officio  president  of  the  Senate, 
and  respondent  Alward  is  the  secretary  of  the 
denate.  The  relator  in  the  other  case  is  a 
member  of  the  House  of  Representatives. 
Respondent  Tateum'is  also  a  member  of  the 
House  and  speaker  thereof,  and  respondent 
Miller  is  clerk  of  that  body.  Senator  Turn- 
bull,  on  the  15th  day  of  February,  1898,  asked 
leave  to  present  a  protest  against  certain  pro- 
ceedings of  the  Senate,  and  to  have  the  same 
spread  upon  the  journal;  but  tbe  president  of 
the  Senate,  respondent  Giddines,  ruled  that  the 
protest  offered  was  out  cf  oraer  as  reflecting 
on  the  honor  of  the  Senate.  The  decision  of 
the  president  was  appealed  from  on  the  ground 
that  the  ruling  was  "contrary  to  the  constitu- 
tional guaranty."  Upon  vote  taken,  the  ruling 
of  the  president  was  sustained.  On  February 
'Q,  1898,  during  a  session  of  the  House  of  Rep- 
resentatives, the  relator  in  the  second  case, 
Representative  Barkworth,  presented  his  pro- 
test against  the  passage  of  a  certain  resolution: 
but  the  speaker,  relator  Tateum,  declared  the 
protest  to  be  out  of  order  as  reflecting  on 
the  House,  and  refused  to  receive  or  print  the 
aame  in  the  journal.  Mr.  Barkworth  appealed 
from  the  decision  of  the  speaker  on  t^e  ground 
that  the  ruling  was  '*  contrary  to  the  constitu- 
tional guaranty."  Upon  a  vote  had  by  yeas 
and  nays  the  decision  of  the  speaker  was  sus- 
tained. On  tbe  8d  day  of  March  following, 
Mr.  Barkworth  reoffered  his  protest,  but  the 
apeaker  repeated  his  ruling  and  the  same  was 
not  received;  and  thereupon  Mr.  Barkworth 
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requested  respondent  MiUer  to  receive  said  pro- 
test and  print  the  same  as  a  part  of  the  journal, 
but  said  Miller,  "  relying  upon  the  decision  of 
the  said  speaker  of  the  House,  refused  and 
neglected  to  offer  the  protest."  Orders  Ut 
show  cause  were  issued,  and  respondents  appear 
without  answer  and  move  to  dismiss  the  pro- 
ceedings. 

The  motion  to  dismiss  must  be  granted. 
Section  10,  art.  4,  of  the  Constitution,  pro- 
vides that  "  each  House  shall  keep  a  journal  of 
its  proceedings  and  publish  the  same,  except 
such  parts  as  may  require  secrecy.  The  yeas 
and  nays  of  the  members  of  either  House,  on 
any  question,  shall  be  entered  on  the  journal 
at  the  request  of  one  fifth  of  the  members 
elected.  Any  member  of  either  House  may 
dissent  from  and  protest  a|;ainst  any  act,  pro- 
ceeding or  resolution  which  he  may  deem 
injurious  to  any  person  or  the  public,  and 
have  the  reason  of  his  dissent  entered  on  the 
journal."  It  will  be  observed  that  the  Consti- 
tution imposes  the  duty  of  keeping  tbe  journal 
upon  tbe  House,  and  not  upon  president  or 
speaker,  secretary  or  clerk.  In  both  cases  an 
appeal  to  the  House  was  taken,  and  each 
House  adopted  the  ruling  of  its  respective 
officers,  renising  to  receive  the  protest  or  to 
print  it  in  the  journal.  It  is  true  that  the 
rules  make  it  the  duty  of  the  secretary  and 
clerk  to  keep  the  journal,  but  this  is  not  a 
delegation  of  the  control  of  the  journal  to 
either  officer.  The  rules  also  provide  for  the 
reading  of  each  day's  journal  and  the  correc- 
tion thereof.  The  corrections  are  made  at  the 
instance  and  direction  of  the  body  to  which 
tbe  journal  is  read.  The  duty  imposed  by  the 
rules  Is  the  mere  clerical  duty  of  placing  upon 
the  journal  such  matter  as  each  House  may 
determine  shall  be  placed  thereupon.  The 
secretary  and  clerk  are  therefore  the  mere 
creatures  of  the  respective  bodies.  It  is  not 
sought  by  this  proceeding  to  reach  somelhing 
which  is  in  the  possession  of  the  agent,  who 
defends  his  possession  by  setting  up  title  in  his 
principal;  nor  is  it  a  proceeding  to  restrain  an 
agent  from  doing  an  unlawful  act  under  an 
order  from  his  principal,  and  who  sets  up  the 
immunity  of  his  superior.  It  is  not  the  exist- 
ence in  another  of  mere  interest  that  is  here 
pleaded.  It  is  affirmative  action  that  is  sought 
to  be  enforced,  and  it  is  want  of  power  to  com- 
ply with  or  give  effect  to  an  order,  if  made, 
that  is  pleaded.  It  is  sought  to  compel  per- 
sons whose  duties  are  purely  clerical  to  perform 
duties  which  are  imposed  upon  their  superiors. 
We  are  asked  to  compel  the  secretary  of  the 
Senate  and  clerk  of  the  House  to  insert  in  tbe 
journals  matter  which  the  Senate  and  House 
have  not  only  refused  to  allow  to  be  printed 
therein,  but  have  refused  to  consider  or  receive. 
The  writ  of  mandamus  neither  creates  nor  con- 
fers authority  upon  the  officer  to  whom  it  is 
directed.  It  merely  directs  the  exercise  of 
existing  powers,  it  should  be  directed  to 
those  who  are  to  execute  it.  or  whose  duty  it 
is  to  do  the  thing  required.  It  must  also 
clearly  appear  that  the  person  to  whom  it  is 
directed  has  the  absolute  power  to  execute 
it;  otherwise,  it  will  not  be  issued.  Moses, 
Mandamus,  199:  High,  Extr.  Legal  Rem.  ^  82; 
Merrill,  Mandamus,  ^g  67,  58,  60,  and  cases 
cited.     The  duty  sought  to  be  enforced  is 
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imposed  by  iht  CoDstitution  upon  the  Senate 
and  House,  and,  those  bodies  having  refused 
to  receive  or  enter  the  protests,  neither  the 
president  of  the  Senate  nor  the  speaker  of  the 
House  has  the  power,  without  the  concur- 
rence of  the  body  over  which  he  presides,  to 


execute  the  order  if  made.  It  is  nnnecesniy 
to  discuss  the  other  questions  raised. 

Inasmuch  as  the  proper  parties  are  not  befon 
the  court,  the  proeeedinf$  must  be  dummed  and 
the  writs  denied,  but  without  costs. 

The  other  Justices  concurred. 


WISCONSIN  SUPREME  COURT. 


I.  G.  CHAMPION,  Appt., 

V. 

Town  of  CRANDON,  Bespt. 


(. 


.Wis.. 


.) 


1.   The  dlTorslon  of  siirlkoe  water  fipom 
its  usual  eonrsa  of  flow  in  a  highway 

by  a  change  of  grade  does  not  irlve  a  right  of  ao- 
tion  to  a  person  whose  premises  axe  thereby 
damaged. 
8.  A  mere  error  (»f  Jnd^^ent  In  reepeet 
to  the  plan  of  fl^adin^^  a  highway  will  not 
make  the  town  liable  for  damages. 

(MBioha,lMA.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Forest  County  sustaining 
a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damans  for  the  alleged 
wrongful  diversion  and  discbarge  of  surfice 
water  upon  plaintiff's  premisea.    Affirmed, 

Statement  by  Pinney»  J.: 

This  is  an  action  to  recover  for  damages 
sustained  by  the  plaintiff  by  reason  of  the 
alleged  negligent,  careless,  and  unskillful 
manner  and  defective  plan  upon  which  the 
streets  and  highways  in  the  village  of  Cran- 
don  had  been  constructed  near  plaintiff's 
house,  by  which  the  surface  water  falling 
upon  said  streets  and  hi  ehways  of  the  defend- 
ant town  was  diverted  fiom  its  natural  course 
towards  the  house,  and  upon  the  premises  of 
the  plaintiff.  The  complaint  alleges,  in  sub- 
stance, that  the  house  was  built  of  good  ma- 
terial and  in  a  workmanlike  manner,  at  a 
cost  of  $1,500,  and  had  a  safe  and  sufficient 
cellar  under  it  for  the  storage  of  vegetables 
and  goods ;  that  the  defendant  town,  by  and 
through  its  supervisors,  did  certain  road 
work  upon  the  streets  and  highways  near  the 
plaintiff's  house  in  a  negligent,  careless,  and 
unskillful  manner,  and  upon  a  very  defective 
plan,  by  means  of  which  the  surface  water 
arising  from  the  rains  and  melted  snows  fall- 
ing upon  said  streets  and  highways  was  di- 
veftea  from  its  accustomed  course,  and,  fall- 
ing upon  said  streets  and  highways,  by  said 
work  was  caused  to  flow  towards  the  house 
and  into  the  cellar  of  the  plaintiff,  to  his 
great  damage ;  that  in  three  succeeding  years 
thereafter  said  town  continued  to  do  road 
work  in  a  negligent,  careless,  and  unskilU 
ful  manner,  and  upon  a  very  defective  plan, 
upon  said  streets  and  highways,  by  which  the 

NOTB.— In  ooDneotlon  with  the  above  case,  see 
also  on  the  subject  of  surface  waters  the  notes  to 
Jordan  v.  St.  Paul,  M.  &  M.  B.  Oo.  (Minn  J  6  L.  R. 

A.  573,  and  0*Connell  v.  East  Tennessee,  V.  A  G. 

B.  Co.  (Ga.)  13L.  B.  A.  8M. 
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water  falling  thereon  was  more  and  more  di- 
verted from  its  natural  course,  and  toward» 
the  plaintiff's  house,  and  the  town  board  of 
said  town  utterly  refused  to  protect  plain- 
tiff's house  from  the  flow  of  water  artificially 
turned  upon  it,  or  to  provide  a  cbannel  and 
outlet  by  which  it  could  escape  from  said 
house,  although  repeatedly  urged  by  the 
plaintiff  to  give  him  relief  from  said  surface 
water;  tbat,  by  reason  of  the  premises,  the 
plaintiff  had  suffered  damages  by  injuries  to 
said  house  and  the  contents  of  its  cellar,  and 
it  was  inconvenient  and  often  nearly  impos- 
sible for  him  to  carry  on  his  business  in  the 
lower  story  of  said  house,  so  that  his  custom- 
ers could  not  enter  the  same  to  purchaae 
goods,  and  that  his  trade  was  seriouslv  in- 
jured, the  water  often  standing  to  the  depth 
of  more  than  one  foot  in  places,  and  claimed 
damages  in  the  sum  of  $500.  The  defendant 
demurred  to  the  complaint.  The  court  sus- 
tained the  demurrer,  and  the  plaintiff  ap- 
pealed. 

Mr,  Samuel  Shaw  for  appellant 

JHesirs.  Egbert  Wyman  and  Altian  A 
Bameot  for  respondent: 

19  o  flow  of  water  is  intercepted.  The  flow- 
age  of  surface  water  from  no  considerable  ares 
is  diverted.  The  water  only  from  a  narrow 
strip  of  land,  not  exceeding  four  rods  in  width, 
has  been  turned  from  its' usual  course. 

It  is  well  settled  that  this  action  will  not  lie. 

Heih  V.  Fanddu  Lac,  68  Wis.  238,  58  Am. 
Bep.  270. 

in  WaUrs  v.  Bay  Vieui,  61  Wis.  642,  the 
court  held  that  a  municipal  corporation  is  not 
liable  for  the  damage  resulting  from  the  ob- 
struction of  the  flow  of  mere  surface  water 
caused  by  the  grading  or  improvement  of  a 
street;  nor  is  it  bound  to  make  any  provision 
for  carrying  off  such  surface  water. 

See  slso  Lynch  v.  New  Terk,  76  N.  T.  60, 
82  Am.  Rep.  271;  AXUn  v.  Ohwpewa  IbUi.  53 
Wis.  480.  28  Am.  Rep.  748;  Hoyt  v.  Evdson, 
27  Wis.  656,  9  Aul  Rep.  478. 

In  Lfssard  v.  Slram,  62  Wis.  112,  51  Am. 
Rep.  715,  the  court  held  that  a  landowner 
could  erect  an  embankment  to  prevent  surface 
water  from  flowing  on  his  land  through  i 
ravine,  and  that  the  injury  was  ^mnum  abt- 
que  injuria. 

To  the  same  effect  see  BuVrich  v.  Biehier,  37 
Wis.  226. 

In  Ilanlin  v.  Chicago  db  N,  W.  B.  Co.,  61 
Wis.  615,  and  O^Gonnor  v.  Fonddu  Lac,  A,  d 
P,  B,  Co.,  62  WU.  526.  88  Am.  Rep.  754,  the 
court  held  that  the  obstruction  of  the  flow  of 
surface  water  by  the  construction  of  a  railrosd 
does  not  constitute  a  cause  of  action  in  fa?or 
of  the  landowner. 
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In  Johnson  y.  Chicago,  St.  P.  M.  di  0.  R.  Co,, 
14  L.  R.  A.  495,  80  Wis.  641,  the  court  held 
that  "the  owner  of  an  estate  for  the  purpose 
of  securing,  or  protecting  its  reasonable  use 
and  enjoyment;  may  obstruct  ordiyert  surface 
waters  thereon,  and  which  have  come  down 
from  higher  levels,  by  embankmeuts,  ditches, 
drains  and  culverts,  and  other  constructions. 

9  Dill.  Mun.  C!orp.  g§  1080-1046. 

Pisuiey»  J.,  delivered  the  opinion  of  the 
court: 

In  Hoyt  y.  Budton^  27  Wis.  666,  9  Am. 
Rep.  478,  it  was  settled  that  cities,  towns, 
ana  villages,  as  owners  of  lands  for  high- 
ways and  other  public  purposes,  have  the 
same  right  as  private  owners  to  obstruct  or 
repel  the  flow  of  surface  water  collecting 
thereon  from  snow  and  rain  as  otherproprie- 
tors.  PeUigroiD  y.  BumsviOe,  25  Wis.  228, 
8  Am.  Rep.  50.  In  AUen  v.  Ohippetoa  Falli, 
52  Wis.  488,  28  Am.  Rep.  748,  Cole,  Gh.  J,, 
says  *  "  It  seems  needless  to  observe  that  the 
city,  under  its  charter,  had  the  undoubted 
right  to  establish  the  gnde  of  its  streets,  and 
in  the  execution  of  me  grade  the  existing 
drainage  of  surface  water  might  be  changed 
or  destroved. "  Towns  clearly  have  the  same 
rights.  In  Hojft  v.  Hudaon,  iupra,  the  right 
of  a  proprietor  to  divert  surface  water  falling 
on  his  land  so  that  it  may  be  cast  or  flow 
upon  the  land  of  a  proprietor  on  a  lower 
level  seems  to  be  denied  upon  the  authority 
of  Peitigrow  v.  BoansviUe,  supra.  But  the 
question  here  involved  was  not  presented  in 
that  case,  and  the  case  itself  has  since  been 
limited  and  explained  in  Beth  v.  Fond  du 
Lac,  68  Wis.  228,  58  Am.  Rep.  279,  in  which 
many  later  cases  in  this  court  are  cited.  In 
PetUgrew  v.  EmnniOe  the  defendants  pro- 
posed, by  digging  a  ditch,  to  drain  the 
waters  of  a  natural  reservoir  which  gathered 
into  it  from  a  considerable  distance  from 
the  surface  of  the  surrounding  country,  and 
thence  escaped  only  by  percolation  or  evapo- 
ration, and  turn  them  immediately  upon  the 
plaintiff's  land,  to  his  great  injury,  and  for 
the  purpose  of  draining  such  standing  water 
in  and  upon  the  plaintiff's  premises,  when 
it  was  not  necessiuy  to  drain  said  water,  ei- 
ther to  improve  the  streets  of  the  village  or 
for  any  purpose  connected  with  the  duties  of 
that  corporation ;  and  it  was  said  by  the 
court :  ** This  is  a  direct  injury,  as  direct  as 
if  the  defendants  had  proposed,  without  com- 
pensation, to  throw  upon  the  plaintiff's  land 
earth,  gravel,  stone,  or  other  material,  which 
it  became  necessary  for  them  to  remove  from 
the  street  in  order  properly  to  improve  it." 
While  the  town,  through  its  authorities  and 
agents,  would  not  be  authorized  to  collect  a 
body  of  surface  water  and  cast  it,  or  a  body 
of  water  already  collected,  in  a  channel  made 
for  that  purpose,  in  a  considerable  stream  or 
volume,  on  the  lands  or  lots  of  a  proprietor 
adjoining  a  public  street,  it  clearly  has  the 
right  to  aetermine  the  grade  of  its  streets  or 
highways,  and  to  construct  gutters  along 
them,  and  culverts  under  or  across  them,  not 
entering  upon  or  disturbing  the  soil  of  the 
adjoining  proprietor,  in  order  to  drain  from 
the  streets  ana  highways  or  public  grounds 
surface  waters  which  have  fallen  or  flowed 
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over  or  upon  the  same.  There  is  in  such  case 
no  direct  invasion  of  the  proprietary  rights 
of  the  lotowner,  and  the  inconvenience  which 
he  suffers  is  purely  consequential  and  the  re- 
sult of  the  lawful  exercise  of  a  power  neces- 
sarily vested  in  the  town  or  city  for  public 
purposes.  BadcUffY,  Brooklyn,  4  N.  Y.  195, 
58  Am.  Dec.  857. 

In  Heth  y.  Foud  du  Lao,  supra,  it  was  de- 
clared, after  a  review  and  citation  of  numer- 
ous authori t ies  in  this  and  other  states :  **  The 
resident  owner  of  a  lot  fronting  upon  a  pub- 
lic street  in  a  cit^  cannot  be  permitted  to  re- 
strain such  municipality  ftom  constructing 
drains  along  the  sides  or  culverts  across  the 
street  or  other  streets  in  the  vicinity,  or  from 
grading  the  same,  merely  because  such  acts, 
when  completed,  would  greatly  increase  the 
flow  of  surface  water  upon  his  land  ;**  and  it 
necessarily  follows  that  such  acts  are  not  ac- 
tionable. It  was  there  declared  that  ''the 
same  is  true  in  respect  to  an  adjoining  land- 
owner changing  the  surface  of  his  land,  or 
placing  obstructions  or  embankments  thereon 
to  change  the  course  of  surface  water  f  and 
that  **  this  is  plainly  the  rule  of  the  common 
law,  as  distinguished  from  the  civil  law.** 
Waters  v.  Bay  VisiD,  61  Wis.  642;  Lessard 
V.  Stram,  62  Wis.  112,  51  Am.  Rep.  715; 
Johnson  V.  Chicago,  St,  P.  M,  dt  0.  R,  Co. 
80  Wis.  641,  14  L.  R.  A.  495. 

It  is  impossible,  we  think,  to  maintain 
that  any  difference  exists  in  principle  be- 
tween the  right  to  so  dispose  of  surface  water 
which  may  now  over  and  upon  the  streets  or 
public  grounds  of  a  town  or  city  or  the  prop- 
erty of  a  private  proprietor  and  that  which 
falls  upon  such  places  in  rain  or  snow.  The 
rule  thus  laid  down  is  supported  by  numer- 
ous decisions  of  courts  of  the  highest  author- 
ity. Flagg  v.  Worcester,  18  Gray,  601 ;  Turner 
v.  Dartmouth,  18  Allen,  291 ;  Emery  v.  LoW' 
eU,  104  Mass.  18,  16;  Lynch  v.  Neu>  York,  76 
N.  T.  60,  82  Am.  Rep.  271 ;  Lss  v.  Minne- 
apolis, 22  Minn.  18 :  WakeflM  v.  IfeweU,  12 
R.  I.  75,  84  Am.  Ren.  598 ;  Imler  v.  Spring- 
fidd,  55  Mo.  119,  17Am.  Rep.  645. 

In  Cannon  v.  Hargadon,  10  Allen,  109,  87 
Am.  Dec.  625,  it  is  laid  down  that  **  the  right 
of  an  owner  of  land  to  occupy  and  improve 
it  in  such  manner  and  for  such  purposes  as 
he  may  see  fit,  either  by  changing  the  surface 
or  the  erection  of  buildings  or  other  struct- 
ures thereon,  is  not  restricted  or  modified  by 
the  fact  that  his  own  land  is  so  situated  with 
reference  to  that  of  adjoining  owners  that  an 
alteration  in  the  mode  of  its  improvement  or 
occupation  in  any  portion  of  it  will  cause 
water  which  may  accumulate  thereon  by 
rains  or  snows  falling  on  its  surface  either 
to  stand  in  unusual  quantities  on  other  ad- 
jacent lands  or  pass  into  and  over  the  same 
in  greater  quantities  or  in  other  directions 
than  they  were  accustomed  to  fiow."  Rathks 
V.  Gardner,  134  Mass.  15 ;  Bates  v.  Wesibor- 
ough,  151  Mass.  182,  7  L.  R.  A.  156. 

In  Rawstron  y.  Taylor,  11  Bxch.  369,  Mar- 
tin,  B, ,  said :  **  The  owner  of  the  soil  has 
prima  facie  the  right  to  drain  his  land.  He 
IS  at  liberty  to  get  rid  of  the  surface  water  in 
any  manner  that  may  appear  most  convenient 
to  him ;  and  I  think  no  one  has  a  right  to  in- 
terfere with  him,  and  that  the  object  he  may 
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have  Id  bo  doine  is  quite  immaterial."  And 
riatt,  B.,  said:  **Thi8  was  mere  surface 
water,  and  the  defendant  is  entitled  to  get 
rid  of  it  in  any  way  he  pleases.''  In  Grant 
y.  Allen,  41  Conn.  156,  it  was  said  that  **  the 
ri^ht  of  the  owner  of  land  to  determine  the 
manner  in  which  he  will  use  it  or  the  mode 
in  which  he  will  enjo7  it,  the  same  being 
lawful,  is  too  high  in  character  to  be  afFectea 
by  considerations  growing  out  of  the  reten- 
tion, diversion,  or  repulsion  of  mere  surface 
water,  the  result  of  falling  rain  or  melting 
snow;"  and  in  Ohadeayne  v.  Robinson,  55 
Conn.  850,  the  general  common-law  rule  in 
reference  to  surface  water,  as  laid  down  in 
Gould  on  Waters,  (sec.  267,)  in  substance  as 
declared  in  Gannon  v.  Hargadon,  supra,  is 
approved;  and  in  Goodale  v.  Tattle,  29  N. 
Y.  467,  it  was  said  by  Denio,  Oh,  J.:  "In 
respect  to  the  running  off  of  surface  water 
caused  by  rain  or  snow,  I  know  of  no  prin- 
ciple which  will  prevent  the  owner  of  land 
from  filling  up  the  wet  and  marshy  places 
on  his  own  soil  for  its  amelioration  and  his 
own  advantage  because  his  neighbor's  land 
is  so  situated  as  to  be  incommoded  by  it. 
Such  a  doctrine  would  militate  against  the 
well-settled  rule  that  the  owner  of  land  has 
full  dominion  over  the  whole  space  above  and 
below  the  surface."  Washb.  Easem.  455; 
Feek  v.  Goodberlett,  109  N.  Y.  180;  Swftt  v. 
CfutU,  50  N.  U.  489,  9  Am.  Hep.  276.  And  in 
Wood  on  Nuisances,  (sec.  898,)  after  noticing 
the  conflict  of  opinion  upon  this  point,  it  is 
said,  after  an  extended  review  of  the  cases, 
that  "it  is  safe  to  say  that  the  weight  of  au- 
thority sustains  the  idea  that  lower  estates 
are  burdened  with  a  servitude  in  favor  of  a 
higher  one  for  the  discharge  of  the  water 
that  falls  upon  its  surface,  and  naturally  es- 
capes over  the  lower  estAte ;  and  the  owner 
of  the  higher  may,  if  he  sees  fit,  prevent  the 
water  from  going  there,  or  deal  with  it  as  he 
pleases,  so  Uiat  he  does  not  change  the  mode 
or  volume  of  its  escape. "  Any  other  rule  on 
the  subject,  it  aeems  to  us,  would  not  only 
Undulv  fetter  the  power  of  towns  and  cities 
over  the  necessary  drainage  of  highways  and 
streets,  but  would  interfere  materially  with 
the  improvement  and  development  of  lands 
for  agricultural  and  other  purposes.  In  this 
case  the  substance  of  the  allegation  is  that 
the  surface  water,  by  reason  of  the  road  and 
street  work  done  bv  the  defendant  near  plain- 
tiff's premises,  and  falling  upon  such  streets 
and  highways  of  the  defendant,  was  diverted 
from  its  usual  course  of  flow,  while  the  sur- 
face of  the  ground  upon  such  streets  and 
highways  was  left  in  a  state  of  nature,  and 
caused  to  flow  into  and  upon  the  plaintiff's 
premises,  to  his  damage,  etc.  To  maintain 
this  action  would  be  to  hold  that  the  town 
could  not  change  such  natural  flow  of  surface 
water  by  its  improvements  and  works  upon 
the  streets  wholly  within  their  limits  with- 
out becoming  liable  to  repeated  actions  for 
damages,  or  being  enjoined  from  maintain- 
ing their  works  while  they  caused  such  inju- 
ries. It  is  not  alleged  that  the  change  of 
irrade  was  made  without  any  fair  or  reason- 
able advantage  to  result  to  the  public,  or 
wantonly,  in  order  to  injure  the  plaintiff. 
The  allegation  that  the  work  was  done  upon 
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a  defective  plan  will  not  suffice  to  enable  ths 
plaintiff  to  maintain  his  action.  The  power 
of  the  supervisors  to  determine  upon  a  plin 
and  method  of  improving  streets  and  hiek- 
ways,  and  providing  for  the -removal  of  sur- 
face water,  is  a  discretionary  one,  and  i 
mere  error  of  judgment  in  respect  to  the  plan 
will  not  subject  the  town  to  an  action  for 
damages.  To  hold  otherwise  would  be  prac- 
tically to  take  the  power  to  decide  such  qaes- 
tions  from  the  officers  in  whom  the  law  hu 
vested  it,  and  subject  their  determinatioD  to 
review,  where  tliere  might  be  no  very  mate- 
rial or  considerable  difference  of  opinioD. 
The  authorities  are  numerous  that  the  deter- 
mination of  the  public  authorities  upon  the 
plan  for  doing  such  a  public  work  is  conclu- 
sive. Urguhart  v.  Ogdensburg,  91  N.  Y.  67, 
43  Am.  Rep.  655;  Lansing  v.  Toolan,  37 
Mich.  152 ;  Monk  ▼.  yeu>  Utrecht,  104  N.  Y. 
561 ;  Watst^n  v.  Kingston,  114  N.  Y.  91 ;  Paiju 
V.  JMhi  Trustees,  116  N.  Y.  228,  5  L.  R.  A. 
797. 

The  allegations  of  negligence  in  doing  the 
work  in  Question,  and  upon  a  defective  plan, 
are  whollv  ineffectual,  inasmuch  as  the  re- 
sult complained  of  is  one  which  the  defendaot 
had  a  lawful  right  to  accomplish,  namelj, 
to  free  the  streets  and  highways  and  public 
grounds  of  the  town  from  surface  water,  even 
thouffh  its  former  course  should  be  changed. 
and  it  should  flow,  in  consequence,  over  and 
upon  the  premises  of  the  plaintiff,  an  ad- 
joining proprietor.  The  demurrer  was  well 
taken,  and  was  properly  sustained. 

The  order  qf  the  Oireuit  Oowrt  is  c^rmsl 


Be  Joseph  GARRABAD. 

(... WlB....<....J   , 

An  ordlnaBoe  iirohibltliiff  street  pa- 
rades with  sh(mtiii|r»  singings  or  aasle 


Noxs.-2^  ooluMtv  cf  ordkumees  as  to  stnd 
parades. 

The  general  principle  of  law  upon  the  questioo 
of  the  validity  of  ordinanoes  as  to  street  parades 
deduclbletrom  tbedeoisionsof  theoourts  upon  the 
subject  Is,  that  all  such  ordinances  must  be  reason- 
able. They  must  not  suppress  what  Is  geoerallj 
lawful;  the  provisions  thereof  must  be  permaoeDt, 
legal,  operating  generally  and  impartially.  The 
power  conveyed  thereby  must  not  be  left  to  the 
discretion  of  an  unregulated  ofBcial:  for.  said  the 
court  In  Baltimore  v.  Badeoke,  49  Md.  217,  *'Ad 
ordhianoe  which  clothee  a  single  individual  with 
such  power,  hardly  falls  within  the  domain  of  law.'* 
Thev  must  be  a  refrulatlng,  and  not  a  prohibiting, 
power,  unlesB  the  authority  for  the  latter  be  dear. 
Individual  liberty  of  action  must  not  be  mtertered 
with,  but  the  peace  must  be  preserved,  and  aoooy- 
ance  and  disturbance  prevented. 

Perhaps,  however,  no  fuUer  statement  of  the  U« 
can  be  found,  than  that  of  Simpson,  C  in  Ander- 
son V.  WellinKton,2  L.  B.  A.  U0.40  Kan.  173. as 
follows:  'The  power  to  pass  a  city  ordinance  must 
be  vested  in  the  governing  body  of  the  dty  by  the 
Legislature  in  express  terms,  or  beneocsssrily  or 
fairly  implied  in  and  incident  to  the  powers  ex* 
pressly  granted,  and  must  be  essential  to  the  de* 
Glared  purposes  of  the  corporation— not  slmplr 
convenient,  but  indispensable.   Any  fair  and  fea* 


See  also  26  L.  R.  A.  712;  27  L.  R.  A.  ^29;  37  L.  R.  A.  642. 
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without  obtaining  permlssloii  from  a 
^ty  offioer,  bat  ezoeptinff  Irom  its  proYislons 
funerals,  fire  oompanies,  state  militia,  and  politi- 
«al  parties  having  a  state  organization,  is  uncon- 
stitational  hj  reason  of  its  unreasonable  and 
unjust  discrimination  denying  equal  prlyileges 
and  protection  of  tbelaws. 

(April  11,1«)&) 

CERTIOBABI  to  review  the  decision  of  a 
court  commissioDer  refasing  to  discharge 
on  babeaa  corpus  petitioner  from  the  custody 
of  the  sheriff  of  Columbia  Countv,  to  which 
he  had  been  committed  for  the  alleged  viola- 
tion of  a  city  ordinance.    Bevened. 

Statement  by  Pinne^*  J.; 

This  is  a  proceeding  by  certiorari  to  review 
the  decision  of  G.  L.  Bering,  court  commis- 
flioner  of  Columbia  county,  in  the  matter  of 
his  refusal  to  discharge  the  petitioner,  Joseph 
Oarrabad,  from  custody,  and  remanding  him 
to  the  imprisonment  of  which  he  complains. 
It  appears  from  the  return  of  the  sheriff  of 
Columbia  county  to  the  writ  of  habeas  corpus 
issued  by  the  commissioner  that  on  the  27th 
day  of  February,  1893,  the  petitioner  was 
placed  in  his  custody,  and  was  held  therein, 
under  and  by  virtue  of  an  execution  or  so 
called  "commitment/'  issued  by  V.  Helman, 
a  Justice  of  the  peace  of  the  city  of  Portage, 
in  said  county,  reciting  that  the  city  of  Portage 
had  recovexed  a  judgment  before  said  justice 
against  the  petitioner  for  the  sum  of  $5,  to- 
gether with  $18.85  costs  of  suit,  for  the  viola- 
tion of  an  ordinance  of  said  city,  to  wit.  No. 


134,  entitled  "An  ordinance  to  regulate  street 
parades  and  insure  public  safety,"  and  com- 
manding the  sheriff  or  any  constable  of  the 
county  to  levy  the  same  on  the  goods  and  chatr 
tela  01  the  said  petitioner,  except  such  as  the 
law  exempts,  and,  in  default  thereof,  to  take 
his  body,  and  him  convey  and  deliver  to  the 
keeper  of  the  common  jail  of  Columbia  county, 
to  be  there  kept  in  custody  for  the  term  of 
twenty  days,  unless  said  juagment  with  costs 
was  sooner  paid,  or  he  should  be  discharged 
by  due  course  of  law.  The  ordinance  in  ques- 
tion provides  that  "it  shall  be  unlawful  for 
any  person  or  persons,  society,  association,  or 
organization,  under  whatsoever  name,  to 
march  or  parade  over  or  upon"  certain  streets 
(therein  named)  in  the  city  of  Portage,  "shout- 
ing, singing,  or  beating  drums  or  tambourines, 
or  playing  upon  any  other  musical  instrument 
or  instruments,  for  the  purpose  of  advertising 
or  attracting  the  attention  of  the  public,  or  to 
the  disturbance  of  the  public  peace  or  quiet, 
without  first  having  obtained  a  permission  to 
so  march  or  parade,  signed  by  the  mayor  of 
said  city.  In  case  of  illness  or  absence  of  the 
mayor  or  other  officer  hereby  designated  of 
the  city,  such  permission  may  be  granted  and 
signed  by  the  president  of  the  council,  city 
clerk,  or  marshal,  in  the  order  named:  pro- 
vided, that  this  section  shall  not  apply  to 
funerals,  fire  companies,  nor  regularly  organ- 
ized companies  of  the  state  militia:  and  pro- 
vided, further,  that  permission  to  march  or 
parade  shall  at  no  time  be  refused  to  any  po- 
litical party  having  a  regular  state  organiza- 
tion.   Any  person  violating  any  of  the  pro- 


flonable  doubt  concerning  the  existence  of  the 
power  is  resolved  by  the  courts  against  the  corpo- 
ration«  and  the  power  is  denied.  Powers  encroach- 
ing upon  the  rights  of  the  public  or  of  individuals 
must  be  plainly  and  literally  conferred  by  the 
charter.  In  addition  to  this,  the  ordinance  must  be 
reasonable;  not  inconsistent  with  the  laws  of  the 
ctate;  not  repugnant  to  fundamental  rights ;  must 
not  be  oppressive :  must  not  be  partial  or  unfair; 
must  not  make  special  or  unwarranted  discrim- 
inations, and  must  not  contravene  common  right. 
These  restrictions  upon  the  power  of  the  common 
•councils  of  cities  in  this  country  have  beien  fre- 
quently imposed,  and  almost  universally  recog^ 
nfzed  in  all  the  courts  of  last  resort  that  have 
•expressed  opinions  upon  the  subject.** 

City  ordinances  which  violate  any  of  the  reoog^ 
sized  principles  of  legal  and  equal  rights  are 
necessarily  void  so  far  as  they  do  so.  State  v. 
Mahner,  48  La  Ann.  49(L 

The  by-laws  of  corporations  must  be  reasonable, 
and  for  all  purposes  of  jurisdiction,  they  are  like 
the  inferior  courts,  and  must  show  the  power 
«iven  them  in  every  case.  Dunham  v.  Bochester, 
fi  Cow.  MS. 

The  courts  have  said  that  if  public  parades  ''do 
not  threaten!  the  public  peace,  or  substantially  in- 
terfere with  the  rights  of  others,  every  measure 
repressing  them,  whether  by  legislative  enactment 
or  municipal  ordinance,  is  an  encroachment  upon 
fundamental  and  constitutional  rights.*'  Rich  v. 
Ifaperville,  4STU.  App. »». 

Whenimxaid, 

In  People  v.  Bochester,  44  Bun,  14K,  the  relators, 
members  of  the  Salvation  Army,  were  convicted  of 
violating  a  penal  ordinance  of  the  city  of  Roch- 
ester, relating  to  nuisances,  by  creating  a  noise  and 
disturbance  oootrary  to  the  provisions  of  the  city 
19L.R.A. 


ordinance  prohibiting  the  making,  aiding  or  assist- 
ing in  making  any  noise,  disturbance,  or  improper 
diversion  in  the  streets,  etc.,  of  the  dty.  The 
court  held  that  no  nuisance  had  been  created,  and 
that  the  conviction  was  not  justified  as  a  violation 
of  the  ordinance.  In  construing  the  ordinance 
Smith,  P.  J.,  said:  **The  provision  of  the  ordinance 
that  no  person  shall  make  any  noise  in  the  public 
streets  is  not  to  be  construed  literally.  It  was  not 
intended  to  wrap  the  streets  of  a  commercial  city 
in  unbroken  silence,  or  to  suppress  or  diminish  the 
roar  of  travel  and  tralfic  with  which  they  almost 
inoessantiy  resound.  Nor  was  it  intended  to  inteiw 
fere  with  individual  liberty  of  action  In  any  re- 
spect, except  so  far  as  may  be  necessary  to  preserve 
the  public  peace  and  order,  and  to  prevent  public 
annoyance  and  disturbance.  If  the  ordinance  in 
question  goes  beyond  that  limit  it  exceeds  the  au- 
thority given  by  the  charter  to  the  common  ooun- 
oiL  The  provisions  of  the  charter,  in  pursuance 
of  -which  the  ordinance  was  enacted,  are  designed 
to  prevent  public  disorder  and  disturbance.** 

In  Re  Frazee,  08  Mich.  806,  the  petitioner,  a 
member  of  the  Salvation  Army,  was  brought  up  on 
habeas  corpus  to  determine  the  legality  of  his  de- 
tention under  a  complaint  and  warrant  in  pro- 
ceedings had  for  the  violation  of  an  ordinance 
regulating  the  use  of  the  public  streets  in  the  city 
of  Grand  Rapids  and  prohibiting  certain  doings 
therein,  the  first  section  of  which  was  as  follows : 
**No  person  or  persons,  association  or  organiza- 
tions, shall  march,  parade,  ride,  or  drive,  in  or  upon 
or  through  the  public  streets  of  the  dty  of  Grand 
Rapids,  with  musical  instruments,  banners,  flags, 
torches,  flambeaux,  or  while  singing  or  shouting, 
without  having  first  obtained  the  consent  of 
the  mayor  or  common  council  of  said  city;  funeral 
and  military  processions,  however,  shall  not  be 
subject  to  the  foregoing  provisions  of  this  section; 
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visions  of  this  ordinance  shall,  upon  conWctlon 
thereof,  he  fined  in  a  sam  not  less  than  two 
dollars  or  more  than  ten  dollars."  The  sec- 
ond section  provided  that  the  marshal  should 
accompany  such  person  or  persons  receiving 
permission  while  upon  the  portion  of  the  streets 
described,  to  preserve  order,  warn  the  owners 
of  horses  upon  said  portions  of  said  streets, 
and  to  carefully  preserve  the  public  safety; 
and  when  such  permission  is  given  bv  any 
officer  other  than  the  marshal,  that  he  should 
forthwith  notify  the  marshal  of  the  granting 
of  the  same.  The  sheriff  further  returned 
that  '*the  central  part  of  the  business  portion 
of  the  citv  of  Portage  is  contained  within  the 
limits  denned  in  the  ordinance,  and  the  streets 
therein  referred  to  were  narrow,  and  cross  and 
enter  each  other  at  various  angles,  and  there 
was  a  great  deal  of  traffic  over  the  same,  and 
that  the  petitioner  had  been  duly  and  law  full  v 
coDvicted  of  a  willful  violation  of  said  ordi- 
nance upon  trial  duly  and  legally  had."  The 
petitioner  demurred  to  the  return,  and  the 
commissioner  overruled  the  demurrer,  and  or- 
dered that  he  be  remanded  to  the  custody  of 
the  sheriff,  to  be  confined  in  the  county  jail  of 
said  county,  according  to  the  terms  of  said 
execution. 

Messri,  Romps  &  Hall  for  relator. 
Mr.  W.  S.  Stroud  for  the  respondent 

Pinney»  </.,  delivered  the  opinion  of  the 
court: 

The  city  charter  of  the  city  of  Portage 
(Laws  1882,  chap.  182,  §  81)  confers  upon  the 


common  councfl  of  the  city  power  to  pass  or- 
dinances and  by-laws  on  certain  subjects,  un- 
der and  bv  virtue  of  the  delegation  of  the  police 
powers  of  the  state  to  the  common  coundl  and 
city  officers  for  the  government  of  thedtj, 
and  the  preservation  of  order  and  public 
safety,  in  respect  to  such  ordinances  or  by- 
laws it  has  long  been  the  established  doctrine 
that  they  must  be  reasonable,  not  inconsisieDt 
with  the  charter  nor  with  any  statute,  nor  with 
the  general  principles  of  the  common  law  of 
the  land,  particularly  those  having  relation  to 
the  liberty  of  the  subject  or  the  rights  of  pri- 
vate property.  DHL  Mun.  Corp.  §  819,  and 
cases  cited  in  notes.  The  particular  objeciiooi 
urged  to  the  validity  of  the  ordinance  in  ques- 
tion fall  within  the  scope  of  the  14th  Amend- 
ment to  the  Constitution  of  the  United  Stales, 
which  provides  that  ''no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  prir- 
ileges  or  immunities  of  citizens  of  the  United 
States,  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property  without  due  pro- 
cess of  law,  nor  deny  to  any  person  within  it» 
jurisdiction  the  equal  protection  of  the  laws." 
These  provisions  apply  equally  to  all  persons 
within  the  territorial  jurisdiction  of  theUnited 
States,  without  regard  to  any  differences  of 
color  or  nationality;  and  the  equal  protection  of 
the  laws  is  a  pledge,  it  is  held,  ^^of  the  protec- 
tion of  equal  laws."  Tick  Wo  v.  Hbpkiru,  118 
U.  8.  869,  80  L.  ed.  226. 

It  is  objected  that  the  ordinance  is  void  on 
its  face,  by  reason  of  its  operating  unequally 
and  creating  an  unjust  and  illegal  discrimlni- 
tion,  not  only  (1)  by  the  express  terms  of  the 


buteuch  prooessiODs,  as  well  as  those  havlogr  tlie 
permit  or  oonsont  of  the  mayor  or  common  coun- 
cil, when  using  the  public  streets  of  said  olty,  shall 
conform  to  such  directions  as  the  mayor  or  chief 
of  police  may  give  in  relation  to  the  streets  to  be 
used^  and  the  portion  thereof  to  be  occupied  by 
them,  and  In  relation  to  the  manner  of  such 
use.**  Section  6  fixed  the  fine  and  mode  of  punish- 
ment for  a  violation  of  such  ordinance.  The 
complaint  ohanred  that  the  army  paraded  with 
musical  instruments,  tmnners,  and  flags,  while 
singing  and  shouting,  without  the  necessary  oon- 
sent  and  contrary  to  the  ordinance.  The  petitioner 
alleged  that  the  first  section  as  above  set  out  was 
an  unreasonable  and  unlawful  interferenoe  with 
the  streets.  The  section  Imposed  no  limits  on  mili- 
tary and  funeral  processions,  except  authorizing 
the  mayor  or  chief  of  police  to  confine  them  to 
particular  streets,  giving  those  oflBoers  unlimited 
discretion  In  fixing  their  route:  while  other  pro- 
cessions could  not  move  at  all,  with  music  and 
banners,  without  authority,  and  even  then  they 
were  under  arbitrary  direction  as  to  route;  funer- 
al processions,  and  no  others  being  protected  from 
disturbance.  The  court  held  the  by-law  unreason- 
able, because  it  suppressed  what  was  in  general 
perfectly  lawful,  and  it  left  the  power  of  permit- 
ting or  restraining  processions,  and  their  courses, 
to  an  unregulated  official  discretion,  when  the 
whole  matter,  if  regulated  at  all,  must  be  by  per- 
manent, legal  provisions,  operating  generally  and 
Impartially.  Campbell,  Ch.  J.,  in  the  opinion 
said:  "It  is  not  in  the  power  of  the  Legislature  to 
deprive  any  of  the  people  of  the  enjoyment  of 
equal  privileges  under  the  law,  or  to  give  cities 
any  tyrannical  powers.  All  charters,  and  all  Jaws 
andi  regulations,  to  be  valid  for  any  purpose 
must  be  capable  of  construction,  and  must  be 
construed  in  conformity  to  constitutional  prin- 
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oiples,  and  in  harmony  with  the  general  laws  of  the 
land;  and  any  by-law  which  violates  any  of  the 
recoirnlBed  principles  of  legal  and  equal  rights  is 
necessarily  void  so  far  as  It  does  so,  and  void  en- 
tirely If  it  cannot  be  reasonably  applied  accord- 
ing to  its  terma  •  .  .  To  suppress  things  not  ab- 
solutely dangerous,  as  an  easy  way  of  gettinf 
rid  of  the  trouble  of  regulating  them  is  not  a 
process  tolerated  under  free  institutions.  Bega- 
latlon  and  not  prohibition  unless  under  dear  an- 
thority  of  the  charter,  and  In  oases  where  It  is  not 
oppressive,  is  the  extent  of  city  power.** 

So  in  Anderson  v.  Wellington,  2  L.  B,  A.  110.  tf 
Kan.  178,  the  question  involved  was  the  constitu- 
tionality of  a  olty  ordinance  which  made  it  a  mis- 
demeanor punishable  with  fine  or  imprisonmeat 
or  both,  for  any  person  or  persons,  society,  asso- 
ciation, or  organization  under  whatever  name,  to 
parade  any  public  street,  shouting,  singiDg  or 
beating  drums  or  tambourines,  or  playing  apoo 
any  other  muslcial  instrument  or  instrumente,  or 
doing  any  other  act  or  acts  designed.  Intended,  or 
calculated  to  attract  or  call  together  an  unnsnal 
crowd  or  congregation  of  people  upon  the  streets 
without  first  obtaining  the  written  consent  of  the 
mayor,  or  in  his  absence  of  the  president  of  the 
council,  city  clerk,  or  city  marshal,  in  the  order 
named,  but  excepted  from  its  proviaiona,  funeiala, 
fire  companies,  regularly  organized  oompaoies  of 
the  state  mlllda  or  United  States  troops.  The  no- 
tice of  the  ordinance  was  published  as  required  bf 
Its  terms,  and  such  notice  was  seen  and  read  by 
the  members  of  the  Salvation  Army,  who,  not- 
withstanding, paraded,  singing,  shouting,  aQ<i 
playing  tambourines,  etc.,  to  attract  an  unusual 
crowd,  expecting  to  be  arrested.  The  court  held 
such  ordinance  void  as  it  was  not  a  reasonable 
regulation  to  vest  the  power  arbitrarily  in  tlie 
mayor  to  grant  or  refuse  permission  to  parade  tbe 
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oniinance  itaelf ,  but  (3)  It  is  ao  framed  as  to 
punish  the  petitioDer  for  what  is  permitted  to 
others  aa  lawful,  without  any  distiDction  of 
circumstaDces,  whereby  au  unjust  and  illegal 
discrimiuation  occurs  in  its  execution,  and 
which,  though  not  made  by  the  ordinance  in 
express  terms,  is  made  possible  by  it;  (8)  in 
that  it  vests  in  the  mayor,  or  other  officers  of 
the  city  named  in  it,  power  to  arbitrarily  deny 
persons  and  other  societies  or  organizations 
the  right  securMl  by  it  to  others  to  march  and 
parade  on  the  streets  named.  The  general 
subject  and  8coi>e  of  the  ordinance  is  march- 
ing or  parading  by  "any  person  or  persons, 
society,  association,  or  organization"  over  the 
streets  named,  "shouting,  singing,  or  beating 
drums  or  tambourines,  or  playing  upon  any 
musical  instrument  or  instruments,  for  the 
purpose  of  advertising  or  attracting  the  atten- 
tion of  the  public  or  to  the  disturbance  of 
the  public  peace  or  quiet,"  without  having 
obtained  permission  as  prescribed  in  the  ordi- 
nance. It  provides,  among  other  things,  that 
the  ordinance  shall  not  apply  to  fire  com- 
panies, nor  to  regularly  organized  companies 
of  the  state  militia,  and  that  permission  to 
march  or  parade  shall  at  no  time  be  refused  to 
any  political  party  having  a  regular  state  or- 
ffanization.  The  permission,  it  will  be  seen, 
u  required  absolutely  to  be  granted  to  politi- 
cal parties  having  a  regular  state  organization, 
ao  they  are  practically  excepted  out  of  the  or- 
dinance. Whether  permission  shall  be  granted 
to  any  other  society,  civic,  religious,  or  other- 
wipe,  depends,  not  upon  the  cnaracter  of  the 
organization,  or  upon  the  particular  circum- 


stances of  the  case,  but  upon  the  arbitrary  dis- 
cretion of  the  mayor,  or  other  officers  named 
in  the  ordinance,  acting  in  bis  absence.  It  is 
therefore  argued  that,  as  between  different 
persons,  societies,  associations,  or  organiza- 
tions, the  ordinance  operates  unequally,  and 
creates  unjust  and  illegal  discriminations  by 
its  express  terms,  and  makes  such  discrimina- 
tions not  only  possible,  but  necessary  in  its  ad- 
ministration, and  therefore  that  the  ordinance 
is  void  upon  common-law  principles,  as  hereto- 
fore recognized  and  administered  in  the  courts 
of  the  country.  The  rights  of  persons,  societies, 
and  organizations  to  parade  and  have  proces- 
sions on  the  streets  with  music,  banners,  songs, 
and  shouting,  is  a  wellestabUshod  right,  and  m- 
deed,  the  ordinance  upon  its  face  recognizes 
to  a  certain  extent  the  legality  of  such  proces- 
sions and  parades,  and  provides  for  permitting 
them,  in  the  discretion  of  the  mayor,  in  all 
cases  except  those  named,  and  as  to  those  the 
right  is  practically  secured.  The  ordinance, 
as  framed,  and  as  it  is  to  be  executed  under 
the  arbitrary  discretion  of  the  mayor  or  other 
officer,  is  clearly  an  abridgement  of  the  rights 
of  the  people;  and  in  many  cases  it  praclicSdly 
prevents  those  public  demonstrations  that  are 
the  most  natural  product  of  common  aims  and 
kindred  purposes.  "It  discourages  united 
effort  to  attract  public  attention  and  challenge 
public  examination  and  criticism  by  associated 
purposes."  Anderson  v.  Wellington,  40  Kan. 
178,  2  L.  R.  A.  110,  contains  a  careful  dis- 
cussion and  examination  of  a  similar  ordinance, 
which  was  there  held  to  be  void  as  contraven- 
ing common  right.    In  B$  Frazee,  63  Mich. 


streets  for  lawful  and  meritorious  pumoees,  and 
as  the  use  of  musioial  instrumeots  was  not  specially 
objectionable,  and  songs,  shouts,  cheers,  and  the 
wavioff  of  banners,  were  a  demonstration  of  ap- 
proval and  did  not  tend  to  a  breach  of  the  peace, 
and  there  being  nothing  In  their  use  to  Justify  ab- 
solute probibition,  and  as  common  experience  did 
not  Justify  such  ordinance,  and  there  had  been  no 
local  disturbance  rendering  it  a  necessity  and  said: 
**A11  by-laws  made  to  regulate  parades  must  fix 
the  conditions  upon  which  all  persons  or  assooia^ 
tlons  can  move  upon  the  public  streets,  expressly 
and  intelligently;  such  conditions  operating  on  all 
of  the  same  class  alike,  and  being  reasonable  In 
their  requirements,  and  not  oppressive  in  their 
operation,  and  must  not  give  the  power  of  per- 
mitting or  restraining  processions  to  an  unregu- 
lated official  discretion,  and  thus  allow  an  officer 
to  prevent  those  with  whom  he  does  not  agree  on 
controverted  questions  from  calling  public  atten- 
tion to  the  principles  of  their  party  or  the  objects 
of  their  organization  in  one  of  the  most  effectual 
methods  known  to  associated  effort." 

In  Cbicaffo  v.  Trotter,  136  111.  480,  the  ordinance 
prohibited  all  parades  or  processions  upon  the 
streets  of  the  city,  and  all  open-aUr  meetings  upon 
any  ground  abutting  upon  any  street  without  a 
permit  from  the  police  department,  spedfsring  the 
route,  etc.  The  court  held  that  the  ordinance  was 
void  as  it  left  the  whole  matter  to  the  discretion  or 
caprice  of  the  superintendent  who  thereby  had 
power  to  prohibit  all  processions,  saying:  ^'Parades 
and  processions  upon  the  streets  of  a  city  are  not 
necessarily  productive  of  danger  and  disorder  so 
as  to  render  them  per  ee  the  creators  of  pubiic  dis- 
turbances, nor  are  they  necessarliy  nuisances. 
There  is  no  authority,  therefore,  in  the  municipal 
corporation  to  suppress  such  demonstrations  of  all 
kinda,  at  all  times,  and  under  all  odrcumstances. 
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Gitlsens  have  the  constitutional  right  *of  pursuing 
their  own  happiness,*  and  on  suitable  occasions  and 
for  lawful  purposes,  and  in  a  peaceable  manner 
they  may  gather  together  in  street  parades  and 
processions,  if  they  so  desire,  provided  they  do  not 
disturb  or  threaten  the  public  peace,  or  substan- 
tially interfere  with  the  rights  of  others.  ...  It 
Is  subversive  of  the  liberty  of  the  dtiasen.  and  out- 
side of  the  domain  of  the  law,  that  authority  so 
arbitrary  should  be  lodged  in  one  individuaL  .  .  • 
All  ordinances  must  be  reasonable,  and  the  ordi- 
nance before  us  Is  unreasonable."  The  court  cited 
Be  Frazee,  68  Mich.  809,  with  approval. 

In  Rich  V.  NapervlUe,  42  UL  App.  222.  the  ques- 
tion was  raised  as  to  the  validity  of  the  city  ordi- 
nance which  made  it  unlawful  for  any  person, 
society  or  club,  or  association  of  any  Idnd,  to 
parade  any  of  the  streets,  with  flaizs,  banners,  or 
transparencies,  drums,  horns,  or  other  musical  in- 
struments, without  the  permission  of  the  city 
council  first  had  and  obtained.  The  appellants 
were  members  of  the  Salvation  Army,  and  were 
prosecuted  for  a  violation  of  the  ordinance,  and 
the  court  in  holding  the  ordinance  invalid  said. 
^'Ordinances  to  be  valid  must  be  reasonable;  they 
must  not  be  oppressive;  they  must  be  fair  and  im- 
partial: they  must  not  be  so  framed  as  to  allow 
their  enforcement  to  rest  in  official  discretion.  .  .  . 
Ever  since  the  landing  of  the  Pilgrims  from  tho 
Mayflower  the  right  to  assemble  and  worship  ac- 
cording to  the  dictates  of  one's  conscience,  and  the 
right  to  parade  in  a  peaceable  manner  and  for  n 
lawful  purpose,  have  been  fostered  and  regarded 
as  among  the  fundamental  rights  of  a  free  people. 
The  spurit  of  our  free  institutions  allows  great 
latitude  in  public  parades  and  demonstratioud 
whether  religious  or  politicaL  ...  If  this  ordi- 
nance is  held  valid,  then  may  the  city  council  shut 
off  the  parades  of  those  whose  notions  do  not  suit 
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886,  after  full  discussion  by  Campbell,  Ch.  J,, 
a  similar  ordiDance  was  also  held  void,  and 
that  it  is  DOt  in  the  power  of  the  Legislature  to 
deprive  any  of  the  people  of  the  enjoyment  of 
equal  privileges  under  the  law,  or  to  give  cities 
any  tyranniod  powers;  that  charters,  laws, 
and  regulations,  to  be  valid,  must  be  capable 
of  construction,  and  must  be  construed,  in 
conformity  to  constitutional  principles,  and  in 
harmony  with  the  general  laws  of  the  land; 
and  that  any  bvlaw  which  violates  any  of  the 
recognized  principles  of  lawful  and  equal 
r^hu  is  necessarily  void  so  far  as  it  does  so, 
and  void  entirely  if  it  cannot  be  reasonably  ap- 
plied according  to  its  terms  and  no  grant  of 
absolute  discretion  to  suppress  lawful  action 
can  be  sustained  at  all;  that  it  is  a  fundamental 
condition  of  all  liberty,  and  necessary  to  civU 
society,  that  men  must  exercise  their  righta  in 
harmony  with,  and  yield  to  such  restrictions 
as  are  necessary  to  produce,  peace  and  good 
order;  and  it  is  not  competent  to  make  any 
exceptions  for  or  against  the  so-called  ''Salva- 
tion Aimy"  because  of  its  theories  concerning 
practical  work;  that  in  law  it  has  the  same 
right,  and  is  subject  to  the  same  restrictions, 
in  iis  public  demonstrations,  as  any  secular 
body  or  society  which  uses  similar  means  for 
drawing  attention  or  creating  interest  Hence 
the  by-Taw  there  in  question,  because  it  sup- 
pressed what  was  in  general  perfectly  lawful, 
and  left  the  power  of  permitting  orrestrainlne 
processions  and  their  courses  to  an  unlawful 
official  discretion,  was  held  void;  and  that 
any  regulation,  to  be  valid,  must  be  by  per- 
manent legal  provisions,  operating  generally 


and  impartially.  The  return  of  the  aherijf 
utterly  fails  to  show  of  what  specific  offense 
the  petitioner  was  convicted;  that  is  to  say,  in 
what  particular  respect  he  violated  the  ordi- 
nance. We  may  infer,  however,  for  the  pur- 
pose of  argument  and  illustration,  from  the 
fact  that  the  petition  for  the  writ  addressed  to 
this  court  states  that  the  petitioner  is  a  member 
of  the  Salvation  army,  that  he  was  convicted 
of  parading  the  streets  in  that  capacity.  It 
cannot  be  maintained  that  any  person  or  per* 
sons  or  society  have  any  right  for  leligiout 
purposes  or  as  religious  bodies  to  use  the 
streets  for  purposes  of  public  parade  because 
the  purpose  in  view  is  purely  religious,  and 
not  secular,  but  they  certainly  have  the  same 
right  to  equal  protection  of  the  laws  as  secular 
or^nizations.  The  objections  urged  against 
this  ordinance  are,  we  think,  fatal  to  any  con- 
viction which  might  take  place  under  it  by  rea- 
son of  its  unreasonable  and  unjust  discrim- 
inations, and  of  the  arbitrarv  power  conferred 
upon  the  mayor  or  other  ofScer  of  the  cfty  to 
make  others  in  its  administration  and  execu- 
tion; so  that  it  is  impossible  to  sustain  the  con- 
viction in  any  aspect  in  which  the  queetion 
may  be  viewed. 

A  careful  examination  of  the  dedaions  in 
various  states,  and  the  considerations  upon 
which  they  are  founded,  is  not  material  to  the 
determination  of  the  case,  for  the  whole  sub- 
ject is  governed  and  controlled  by  the  provis- 
ions  of  the  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  already  referred  to. 
In  construing  and  applvinff  this  amendi;.cnt, 
tlie  Supreme  Gourt  of  the  United  States  have 


their  vlaws  and  tastes  in  poUtios  or  teUglon,  and 
permit  like  parades  of  those  whose  notions  da 
When  moQ  in  authority  are  permitted  in  their  dis- 
cretion to  exercise  power  so  arbitrary,  liberty  is 
sub^'drted,  and  the  spirit  of  our  free  institutions 
violated.  .  •  •  Where  the  gjanUng  of  the  permit 
is  left  to  the  um-egnlated  dlsoietton  of  a  small 
body  of  city  aldermen,  the  ordinance  oannot  be 
«Dther  than  partial  and  disoriminating  In  its  pracv 
tioal  operation.  The  law  abhors  partiality  and 
disoi^mlnation.  All  persons  and  all  eooletiee  stand 
upon  the  same  plane  concerniog  their  liberties, 
whether  political,  social,  or  religious,  and  their 
f  uU  enjoyment  is  vouchsafed  by  our  Bill  of  Rights. 
Because  this  ordinance  is  unreasonable,  oppressive 
and  so  framed  as  to  allow  its  enforcement  to  rest 
In  unregrulated  official  dlaoretion,  we  must  hold 
that  it  is  void." 

In  State  v.  Hughes,  79  K.  C.  25,  the  defendants 
assembled  to  celebrate  the  emancipation  proclama- 
tion and  with  drums  and  fifes  marched  up  and 
down  the  streets  of  the  town.  On  beinir  ordered 
by  the  mayor  to  desist  they  refused,  the  court  held 
them  not  guilty  of  creating  a  nuisance  or  obstruct- 
ing the  highway,  saying:  *'In  a  popular  govern- 
ment like  ours,  the  laws  allow  great  latitude  to 
public  demonstrations,  whether  political,  social  or 
moral,  and  it  requires  but  little  reflection  to  fore- 
see that  if  such  acts  as  are  here  found  by  the 
Jury  are  to  be  construed  to  be  Indictable,  that  the 
doctrine  of  riots  and  common  nuisances,  would 
be  extended  far  beyond  the  limits  heretofore  cir- 
cumscribing them,  and  would  put  an  end  to  all 
public  celebrations,  however  Innocent  or  com- 
mendable the  purpose.*' 

Wfien  valid. 

It,  however,  the  ordinance  does  not  work  an  at>- 
solute  prohibition,  but  only  ezten«l8  to  such  a  dis- 
play as  causes  a  public  annoyance,  and  makes  the 
19L.aA. 


refusal  to  desist  when  called  upon  the  offense, 
such  ordinance  Is  valid. 

This  principle  is  illustrated  by  the  Supreme  Couit 
of  Iowa,  in  Chariton  v.  Fitasimmons  (Iowa)  Jan. 
24, 1898,  where  defendants  were  arrested  for  violat- 
ing a  dty  ordinance  which  prohibited  by  Its  first 
section  the  collection  or  congregation  of  persons 
upon  the  streets  or  sidewalks  of  the  oity,  and  the 
marching  or  movements  of  persons  In  orowds  or 
processioos,  at  such  times  and  places,  and  In  such 
number  and  manner,  as  to  obstruct  or  Impede  pub- 
lic travel,  or  injuriously  aflOct  or  interfere  with 
the  business  of  any  person,  and  made  it  the  duty 
of  the  mayor  and  dty  marshal  to  order  the  same 
to  disperse,  and  making  the  failure  to  do  so  a  misde- 
meanor, and  which  by  its  second  section  prohibited 
noise  by  means  of  musical  instruments  or  other- 
wise upon  the  streets,  of  such  character  and  extent 
as  would  likely  cause  horses  and  teams  to  l>eoome 
frightened  and  ungovernable,  or  would  disturb 
others,  and  made  it  the  duty  of  the  mayor,  etc,  to 
order  such  persons  to  desist,  and  punished  the  re- 
fusal to  obey  such  order,  the  court  held  that  the 
ordinance  was  not  unreasonable  but  valid  as  it 
made  the  refusal  to  desist  the  offense.  Here,  the 
court  pointed  out  that  the  ordinance  did  not  pro- 
hibit a  procession,  but  *^e  prohibition  extended 
to  such  a  display  as  causes  a  public  annoyance,** 
and  said:  **It  is  applicable  to  all  persons  who,  by 
violating  its  provisions,  subject  themselves  to  its 
penalties;  and  the  mere  fact  that  no  arrest  oan  be 
made  unless  the  mayor  or  marshal  shall  order  the 
offender  to  cease  from  violating  the  ordinance,  in- 
stead of  being  oppressive  on  the  citizen,  operates 
as  a  warning  to  him  to  desist  from  a  violatioc  of 
the  ordinances."  The  ordinance  in  thia  case  vss 
not  a  sweeping  prohibition  of  all  processlona.  etOi^ 
otherwise  the  court  would  have  beld  it  to  be  mr 
reasonable,  unjust  and  invalid. 
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said  in  Barbier  ▼.  CohdoUy,  118  IT.  8.  27,  28 
L.  ed.  928,  that  it  **  undoubtedly  intended  not 
only  that  there  should  be  no  arbitrary  depriva- 
tion of  life  or  liberty,  or  arbitrary  spoliation 
of  property,  but  that  equal  protection  and  se- 
curity should  be  given  to  all  under  like  circum- 
Btances  in  the  enjoyment  of  their  personal  and 
ciyil  riffhts ;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness,  and  acquire 
and  enjoy  property;  that  they  should  nave 
like  access  to  the  courts  of  the  country  for 
the  protection  of  their  persons  and  property, 
the  prevention  and  redress  of  wrongs,  and  the 
enforcement  of  contracts;  that  no  impedi- 
ment should  be  interposed  to  the  pursuits  of 
any  one  except  as  applied  to  the  same  pursuits 
by  others  unaer  like  circumstances,  that  no 
greater  burden  should  be  laid  upon  one  than 
are  laid  upon  others  in  the  same  calling  and 
condition.  .  .  .  Class  legislation  discrim- 
inating against  some  and  favoring  others  is 
prohibited,  but  legislation  which,  in  carrying 
out  a  public  purpose,  is  limited  in  its  applica- 
tion if  within  the  sphere  of  its  operation  it  af- 
fects alike  all  persons  similarly  situated,  is  not 
within  the  amendment"  The  entire  subject 
underwent  careful  examination  in  the  case  of 
Tiefc  Wo  V.  Hopkins,  118  U.  S.  856,  80  L.  ed. 
220,  where  the  subject  of  citv  ordinances  and 
the  principles  regulating  their  validity  were 
considerea.  The  objections  to  the  validity  of 
the  ordinances  in  that  case  were,  in  substance, 
the  same  that  are  urged  in  this,  and  the  ordi- 
nances in  question  were  held  void.  The  ob- 
jections ursed  in  the  case  of  Baltimore  v.  Bo- 
deeke,  49  Md.  217.  were  also,  in  substance,  the 


same,  for  the  ordinance  in  that  case  upon  its 
face  committed  to  the  unrestrained  will  of  a 
single  public  officer  the  power  to  determine 
the  rights  of  parties  under  it,  when  there  was 
nothing  in  the  ordinance  to  guide  or  control 
his  action,  and  it  was  held  void  because  "  it 
lays  down  no  rules  by  which  its  impartial  exe- 
cution can  be  secured,  or  partiality  and  op- 
pression prevented,"  and  that  *'  when  we  re- 
member that  action  or  nonaction  may  proceed 
from  enmity  or  prejudice,  from  partisan  zeal 
or  animosity,  from  favoritism  and  other  im- 
proper influences  and  motives  easy  of  con- 
cealment and  difficult  to  be  detected  and  ex- 
posed, it  becomes  unnecessary  to  suggest  or  to 
comment  upon  the  injustice  capable  of  being 
wrought  under  cover  of  such  a  power,  for  that 
becomes  apparent  to  every  one  who  gives  to 
the  subject  a  moment's  consideration.  In 
fact,  an  ordinance  which  clothes  a  single  in- 
dividual with  such  power  hardly  falls  within 
the  domain  of  law,  and  we  are  constrained  to 
pronounce  it  inopeiative  and  void."  The 
doctrine  of  this  case  was  approved  in  Tick  Wo 
V.  Hopkine,  eupta,  and  the  court  in  the  latter 
case  observed  :  *'  We  are  not  obliged  to  rea- 
son from  the  probable  to  the  actual,  and  pass 
upon  the  validity  of  the  ordinances  complained 
of,  as  tried  merelv  by  the  opportunities  which 
their  terms  afford,  of  unequal  and  unjust  dis- 
crimination in  their  administration;"  and  pro- 
ceeded to  show  that  in  the  case  there  presented 
the  ordinances  in  actual  operation  established 
"  an  administration  directed  so  exclusively 
against  a  particular  class  of  persons  as  to  war- 
rant and  require  the  conclusion  that,  whatever 


Where  the  orAlnanoe  merely  amounts  to  a  regu- 
lation of  the  act,  the  courts  bold  It  valid. 

In  Com.  V.  Piaisted,  148  Mass.  876,  where  the  de- 
fendant, a  member  of  the  Salvation  Army,  was 
proseouted  for  violatinsr  the  rules  of  the  board  of 
police  by  parading  the  streets,  perCormloff  on  a 
oomet  In  the  public  street  without  havinjr  ^t  ob- 
tained a  license,  the  court  sustained  the  rules  and 
regulations  as  being  constitutional,  as  they  regu- 
lated the  right  and  did  not  prohibit  it.  The  Act 
under  which  the  conviction  was  had  empowered 
the  board  of  police  to  exercise  powers  in  relation 
to,  inter  olio,  itinerant  musicians,  and  under  chap. 
68,  B 16,  of  the  Public  Statutes,  which  empowers  the 
mayor  and  aldermen  to  adoi>t  rules  and  orders,  not 
inconsistent  with  law  for  the  regulation  and  con- 
trol of  persons  who  frequent  the  stzeois  playing 
organs  and  other  musical  instruments,  beating 
drums,  blowing  trumpUs,  etc^  and  Morton,  0/u  J., 
said:  **  Do  not  restrict  anyone  in  the  ordinary  use  of 
bis  own  property,  hot  merely  affect  the  use  which 
may  be  made  of  the  streets  and  public  places  of 
the  oity.*^ 

So  in  Roderick  v.  Whltsoas  SI  Hnji,  8S0,  where 
the  action  was  brought  to  recovex  daooages  for 
false  imprisonment  for  the  violation  of  a  city  ordl^ 
nance  prohibiting  and  making  it  unlawful  for  any 
person  to  go  about  or  remain  in  any  of  the  streets 
of  the  vlliage  beating  a  drum  or  tambourine,  or 
making  any  noise  with  any  instrument  for  any  pur- 
pose whatever  without  the  written  consent  uf  the 
president  of  the  village  under  a  certain  penalty,  the 
plain titts.  members  of  the  Salvation  Army,  marched 
through  the  streets  beating  a  drum  when  they  were 
arrested  and  discharged  on  habeas  corpus,  but  sub- 
sequently brought  suit  for  false  Imprisonment, 
the  court  held  that  the  ordinance  had  the  same 
force  and  effect  as  a  law  passed  by  the  Legislature. 
The  ordinance  In  question  was  passed  pursuant  to 
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chapter  291  of  the  Laws  of  1870,  which  Invested  the 
trustees  of  the  village  with  power  to  make  ordi^ 
nances  and  by-laws  for,  inter  aUa^  the  apprehen- 
sion and  punishment  of  persons  unnecessarily 
congregating  upon  the  sidewalks  and  comers,  and 
for  regulating  and  preventing  any  act,  amusement^ 
or  practice  endangering  property  or  persons  on 
the  streets,  sidewalks  or  public  grounds. 

And  again  in  State  v.  White,  64  N.  H.  48,  the 
court  held  that  a  statute  prohibiting  the  beating 
of  a  drum  tn  the  streets  tn  the  compact  part  of  the 
town  and  the  obstruction  of  streets  and  sidewalks, 
without  the  written  permission  of  a  majority  of 
the  police  ofAcers  or  selectmen  of  the  town  was  a 
reasonable  measure  of  prevention  to  avoid  dis- 
turbances, and  not  an  infringement  of  constitu- 
tional rights,  and  it  was  no  defense  to  show  that 
such  acts  were  done  in  the  performance  of  re- 
ligious worship  in  accordance  with  religious  duty. 
Here  the  act  only  forbade  the  doing  of  the  acts 
within  the  compact  part  of  the  town,  and  was  not 
an  absolute  prohibition. 

So  in  Trimble  v.  Bueyens,  H  Alb.  L.  J.  176, 
where  the  validity  of  an  ordinance  which  made  it 
unlawful  for  any  person  or  persons  to  disturb  the 
peace  and  quiet  of  the  village  or  of  any  citizen 
there  by  singing,  speechmaking,  etc.,  on  any 
of  the  streets,  alleys,  or  sidewalks,  was  in  question^ 
the  court  held  it  was  not  void,  a  municipal  corpo- 
ration having  power  to  preserve  the  peace  and 
good  order. 

Again  in  Com.  v.  Davis,  140  Mass.  485,  where  the 
question  involved  was  the  validity  of  the  ordinance 
of  the  city  of  Boston  prohibltinir  the  delivery  of  a 
sermon,  lecture,  address,  or  discourse  on  the  Com- 
mon or  other  public  grounds,  the  court  found 
such  ordinance  valid  and  reasonable,  and  not  in- 
consistent with  the  law  of  the  commonwealth,  as 
it  tended  to  preserve  the  public  peace  and  protect 
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may  have  been  Cbe  intent  of  the  ordinances  as 
ndopied,  they  were  applied  by  the  public  au- 
thorities charged  with  their  administration, 
and  thus  representing  the  state  itself,  with  a 
mind  so  unequal  and  oppressive  as  to  amount 
to  a  practical  denial  by  the  state  of  that  equal 
protection  of  the  laws  which  is  secured  to  the 
petitioners,  as  to  all  other  persons,  by  the 
broad  and  benign  provisions  of  the  14th 
Amendment  to  the  Constitution  of  the  United 
States;"  and  the  court  added  :  "  Though  the 
law  itself  be  fair  on  its  face,  and  impartial  in 
appearance,  yet  if  it  is  applied  and  adminis- 
tered by  public  authority  with  an  evil  eye  and 
an  uneaual  hand,  so  as  to  practically  make  un- 
just and  illegal  discriminations  between  per- 
sons in  similar  circumstances,  material  to  their 
rights,  the  denial  of  equal  Justice  is  still  with- 
in the  prohibition  of  the  Constitution." 

Nearly  all  the  processions,  parades,  etc., 
that  ordinarily  occur  are  excepted  from  the 
ordinance  in  question,  followed  bv  a  provision 
that  permission  to  march  or  parade  shall  at  no 
time  "  be  refused  to  any  political  party  having 
a  regular  state  organization."  It  is  difficult  to 
see  how  this  can  lie  considered  municipal  leg- 
islation, dictated  by  a  fair  and  equal  mind, 
which  takes  care  to  protect  and  provide  f(ir  the 
parades  and  processions  with  trumpets,  drums, 
banners,  and  all  the  accompaniments  of  polit- 
ical turnouts  and  processions,  and  at  the  same 
time  provides,  in  effect,  that  the  Salvation 
army,  or  a  Sunday  school,  or  a  temperance 
organization  with  music,  banners,  and  devices, 
or  a  lodge  of  Odd  Fellows  or  Masons,  shall  not 
in  like  manner  parade  or  march  in  procession 
on  the  streets  named  without  getting  permis- 
sion of  the  mayor,  and  that  it  shall  rest  within 
the  arbitrary,  uncontrolled  discretion  of  this 
officer  whether  they  shall  have  it  at  all.  The 
ordinance  resembles  more  nearly  the  means 
and  instrumentalities  frequently  resorted  to  in 
practicing  against  and  upon  persons,  societies, 
and  organizations  a  petty  tyranny,  the  result 
of  prejudice,  bigotry  and  intolerance,  than 
any  fair  and  legitimate  provision  in  the  exer- 
cise of  the  police  power  of  the  state  to  protect 
the  public  peace  and  safety.  It  is  entirely  un- 
American,  and  in  conflict  with  the  principles 
of  our  institutions  and  all  modern  ideas  of 
civil  liberty.  It  is  susceptible  of  being  applied 
to  offensive  and  improper  uses,  made  subver- 


sive of  the  rights  of  private  dtizens,  and  It 
interferes  with  and  abridges  their  privileges 
and  immunities,  and  denies  them  the  equal 
protection  of  the  laws  in  the  exercise  aod  en 
joyment  of  their  undoubted  rights.  In  the 
exercise  of  the  police  power,  the  common 
council  may,  in  iu discretion,  regulate  the  ex- 
ercise of  such  rights  in  a  reasonable  maDner, 
but  cannot  suppress  them  directly  or  indirect* 
ly*  by  attempting  to  commit  the  power  of  do- 
ing so  to  the  mayor  or  any  other  officer.  The 
discretion  with  which  the' council  is  vested  is  a 
legal  discretion,  to  be  exercised  within  the  lim- 
its  of  the  law,  and  not  a  discretion  to  tran- 
scend it  or  to  confer  upon  any  ci^  officer  an 
arbitrary  authority,  making  him  in  its  exer- 
cise a  petty  tyrant.  Such  ordinances  or  regu- 
lations, to  be  valid,  must  have  an  equal  and 
uniform  application  to  all  persons,  societies,  or 
organizations  similarly  circumstanced,  and  not 
be  susceptible  of  unjust  discriminations,  which 
may  be  arbitrarily  practiced  to  the  hurt,  prej- 
udice or  annoyance  of  any.  An  ordi nance 
which  expressly  secures  to  political  parties 
having  state  organizations  the  absolute  right 
to  street  parades  and  processions,  with  all  their 
usual  accompaniments,  and  denies  it  to  the 
societies  and  other  like  organizations  already 
mentioned,  except  by  permission  of  the  may- 
or, wbo  may  arbitrarily  refuse  it,  is  not  valid, 
and  offends  against  all  well-established  ideas 
of  civil  and  religious  liberty.  The  people  do 
not  hold  rights  as  Important  and  well  settled 
as  the  right  to  assemble  and  have  public  pa 
rades  and  processions  with  music  and  banners 
and  shouting  and  songs,  in  support  of  any 
laudable  or  lawful  cause,  subject  to  the  power 
of  any  public  officer  to  interdict  or  prevent 
them.  Our  government  is  "  a  government  o( 
laws,  and  not  of  men,"  and  these  principles, 
well  established  by  the  coorta,  by  the  l4th 
Amendment  to  the  Constitution  of  the  United 
States,  have  become  a  part  of  the  supreme  law 
of  the  land,  so  that  no  officer,  body,  or  lawful 
authority  can  '*  deny  to  any  person  the  equal 
protection  of  the  laws.  "  It  is  plain  that  the 
ordinance  in  question  is  illegal  and  void,  and 
for  this  reason  the  order  of  the  commissioner 
must  be  reversed. 

The  order  of  the  court  eommusioner  %b  re- 
Dereed,  and  the  petitioner  ordered  dischargipd. 


the  public  flrrounds  from  injury  without  vlolatlDff 
the  Just  rlRhts  of  any  citizen. 

So  where  the  ordinance  has  required  permission 
to  be  lirst  obtaioed,  the  courts  have  held  such  or- 
dinance valid. 

In  Bloomlnflrton  v.  Richardson,  88  111.  App.  00.  the 
city  ordinance  provided,  inter  aZ(a,  that  no  parade 
civic  or  military,  with  or  without  band  or  other 
music,  and  do  public  flratherinff  or  meeting  of 
any  kind  for  any  purpose,  and  no  beating  of 
drums  or  playinfr  of  instruments  of  any  kind  tend- 
ing to  the  obstruction  or  the  gratherinflr  of  a  crowd 
of  people  should  be  permitted  upon  the  public 
streets  or  public  grounds  of  said  city  without  the 
consent  in  wrltlnjr  of  the  mayor  first  had  aod  ob- 
tained. Tbe  appellees  were  members  of  the  Salva^ 
tion  army  and  as  such  went  out  praylnflr,  sinfring. 
and  testifying,  and  causing  more  or  less  of  an 
obstruction,  and  the  court  held  it  competent  for 
the  city  to  prohibit  public  meetings  or  gatherings 
on  its  streets  wittiout  a  permit,  but  said  that  if  the 
construction  of  Che  statute  would  apply  it  to  ail 
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'Meetings  or  gatherings  of  any  kind  or  for  any 
purpose  upon  the  public  streets  or  public  groandB 
of  said  city,  then  k)ecause  it  makes  no  dlstinotioii 
nor  enables  the  court  to  make  any  between  such 
meetings,  on  any  ground,  It  Is  not  a  rigbtfal  exer- 
cise of  tbe  police  power,  but  is  miauthoriaed»  un- 
reasonable, and  void." 

But  the  courts  have  held  that  even  an  ordinance 
which  ''regulates'*  may  be  invalid. 

Thus  in  Austin  v.  Murray,  16  Pick.  121,  tbe  valid- 
ity of  a  city  ordinance  which  probibitAd  the  bring- 
ing Into  the  town,  conveying  through  the  town,  or 
burying  any  dead  body  so  brought  Into  tbe  town 
without  the  consent  In  writing  of  a  majority  of 
the  selectmen  of  the  town  was  questioned.  The 
court  held  it  unreasonable  and  void,  unauthorised 
by  the  statute,  and  illegal  as  being  a  total  re- 
straint of  one's  right,  even  though  It  were  a  reg- 
ulation and  not  a  proliibitlon,  saying,  '*A  by-law, 
to  be  valid,  must  be  reasonable;  Ic  must  be  Jegi^ 
fideU  rationU  eontonaJ^  E.  W. 

TN  Book  XIX. 


RfiSUMi  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 

8H0WIK0  the  ChaoM,  ProgreaB,  and  Development  of  the  Law  diirisg  the  Third  Quarter 
of  the  Judfeial  Tear  Beginning  witti  Oct.  1, 1893,  Glaasifled  as  Followi: 

I.  Public,  OmccAL,  Aim  Statittobt  Mattkui. 

IL   Ck>NTBAOTUAL  AJTD  GOMMEBOIAL  BlCLATIOIia* 
III.   COBFORATTONS  AlVD  ASSOOIATXONB. 

lY.  DoMBarrc  Rblatiqkbl 

Y.  Fn>UCIABIB8  AND  RfiPBIBSBNTATiyBa. 

yi.  ToBTS ;  Nbozjoebcb  ;  Injubibb  ;  KciaABOsa. 
Vn.  Pbofbbit  Rights  ;  Libnb  ;  Gdtb;  Wills. 
YIII.  CiYiL  Rbmbdibs;  Rules  abb  PBiHOiFLBa. 
IX.  Cbdonal  Law  and  Pbactiob. 


L  Public,  Official,  and  Statutobt  Mattbbs. 


GmiHtutianai  cmendmenU. 

The  publication  of  proposed  constitmional 
amendments  with  the  statutes  of  the  year  is 
held  to  be  a  sufficient  compliance  with  a  pro- 
vision requiring  their  publication  for  three 
months  before  election  although  they  were 
published  with  the  statutes  from  sixteen  to 
eighteen  months  before  that  time.  The  uni- 
form usage  in  similar  cases  was  regarded  as 
Important  in  construing  this  provision.  (Ney.) 
184. 

CongremonaX  apportionment. 

The  right  of  a  state  to  increased  representa- 
tion in  Congress  under  the  latent  census  cannot 
be  asserted  until  Congress  has  provided  there- 
for In  an  Apportionment  Act,  and  if  such  Act 
is  made  to  take  effect  in  the  future  the  state 
has  no  remedy  for  denial  of  the  right  during 
the  mean  time.  (Neb.)  227. 
Legislature. 

The  Kansas  legislative  contest  is  fully  re- 
viewed in  a  ca«e  which  denies  the  power  of  the 
governor  and  Senate  of  the  state  to  defeat  the 
power  of  a  constitutional  House  of  Represen- 
tatives by  recognizing  another  body.  (Eao.) 
4S19. 

An  unusual  case  involving  the  right  of  a 
member  of  the  Legislature  to  have  his  protest 
'entered  on  the  journal  arises  in  Michigan,  but 
the  decision  merely  refuses  a  mandamus  to  the 
clerical  or  presidiDg  officers  to  compel  entrv  of 
auch  protest  on  the  ground  that  they  would  be 
powerless  to  obey,  since  the  House  itself  had 
the  control  of  its  journal  and  had  alreitdy  re- 
fused to  consider  the  protest.  (Mich.)  863. 
Advisory  opinion  of  court. 

The  constitutional  power  of  the  governor  to 
juBk  the  opinion  of  the  supreme  court  in  South 
Dakota  is  held  not  to  extend  to  questions  asked 
by  him  on  request  of  the  Legislature.  The 
<x>urt  forcibly  expresses  the  impolicy  of  quasi 
Judicial  opinions  of  this  kind.  (S.  Dak.)  676. 
Officers, 

The  right  of  an  alien  to  hold  office  when  he 
has  become  naturalized  between  the  time  of 
election  and  the  time  of  qualifying  is  main- 
tained where  there  is  no  statute  declaring  an 
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alien    "ineligible"   or    '^incapable   of  being 
elected."    (Iowa)  622. 

The  riffht  of  a  de  jure  officer  to  his  salary  la 
held  in  JSebraska  to  be  defeated  by  a  prior 
payment  to  a  <f<0  facto  officer  holdinff  under 
color  of  title  where  payment  is  made  bdore  the 
title  to  the  office  is  determined  by  a  competent 
tribunal.    (Neb.)  689. 

The  president  of  a  city  council  is  held,  in  a 
Minnesota  case,  to  be  removable  at  the  pleasure 
of  the  council,  and  not  to  be  an  "officer^'  within 
the  rule  as  to  the  removal  of  officers.  (Minn.) 
779. 

The  return  of  a  deputy  sheriff  made  by  him 
as  such  in  his  own  name  is  held  void  because 
it  did  not  appear  to  be  the  act  of  his  principal. 
(Fla.)  177. 

Attorneys, 

Advertising  anonymouuy  to  obtain  divorces 
very  quietly  is  held  ground  for  disbarment  of 
an  attorney.    (Colo.)  281. 
Elections, 

Women  may  be  given  the  right  to  vote  for 
members  of  tiiie  board  of  education  in  Illinois 
as  those  officers  are  not  among  those  which  the 
Constitution  requires  to  be  elected  and  the 
whole  matter  is  therefore  under  the  control  of 
the  Legislature.    (III.)  110. 

An  unauthorized  vignette  on  official  ballots 
certified  by  the  proper  officers  will  not  be 
ground  for  ezcludini;  them  where  it  appears  on 
all  the  ballots  cast  in  the  county,  and  there  is 
nothing  to  show  fraud  or  wrong  doing  on  the 
pan  of  either  candidate  or  voters.    (Mich.)  171. 

The  canvass  of  votes  by  a  state  board  of  can 
vassers  once  completed,  although  made  from 
incorrect  abstract  sent  to  it  in  the  regular 
course  by  the  county  canvassers,  cannot  be 
changed  after  the  board  has  completed  its  work 
and  fuljourned  without  day,  and  a  mandamus 
from  the  courts  cannot  be  granted.    (Kan.)  167. 

Contingent  or  vested  rights. 
An  inchoate  tenancy  by  the  curtesy  was  a 
vested  right  at  common  law  but  under  the  Illi- 
nois Act  of  1861  was  a  mere  expectancy  whi(  h 
could  be  abolished  by  legislation.    (01)256. 
The  destruction  of  a  contingent  nght  to  a 
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reversloD  In  real  property  of  a  corporation 
which  depends  on  the  enforcement  of  a  for- 
feiture by  the  state  is  held  not  to  be  unconsti- 
tutional when  made  by  legislation  providing 
for  the  trnnsfer  and  enlargement  of  the  fran- 
chises.   (N.  C.)  247. 

Carrying  an  btuinesB. 

The  constitutional  right  to  carry  on  lawful 
business  is  held  to  be  infringed  by  an  ordinance 
prohibiting  privuie  asylums  or  hospitals  for  the 
insane,  inebriates,  etc.,  except  under  certain 
unreasonable  conditions.  (Cal.)  727. 
Equal  rights  and  privileges. 

The  exemption  by  statute  of  the  employ^  of 
a  certain  railroad  company  from  road  duty  is 
held  in  Korth  Carolina  to  be  constitutional. 
(N.  C.)827. 

An  unconstitutional  discrimination  is  made 
\iy  an  ordinance  prohibiting  street    parades 
with  music,  etc.,  excepting  fire    companies, 
militia,  and  political  parties.  (Wis.)  868. 
Civil  rights. 

The  exclusion  of  a  colored  woman  from  a 
ladies'  car  is  held  lawful  if  she  Is  allowed  to 
ride  in  another  car  which  is  in  all  respects 
equal  in  accommodations.    (Mo.)  269. 

The  question  of  separate  accommodations 
for  wh'.te  and  colored  passengers  arises  in  a 
South  Carolina  case  as  to  waiting  rooms,  and 
the  validity  of  a  regulation  providing  separate 
accommodations,  if  they  are  equal,  is  upheld, 
(8.  0.)  710. 


H£:sum£  of  Decisions, 
(pubua  ofviciaii,  ahd  sxatdtobt  mattbb8.) 


The  validity  of  a  by-law  prohibiting  therid- 
\nf  of  bicycles  across  a  public  bridge  is  sus- 
tamed  in  a  Maryland  case.  (Md.)  682. 
Highways, 

The  right  of  an  abutting  owner  to  place 
building  materials  in  the  street  is  held  in  a 
Wisconsin  case  disapproving  a  dictum  in  an 
earlier  case  to  be  not  limited  necessarilv  to  one 
half  the  street,  and  not  to  depend  on  the  own- 
ership of  the  fee,  but  on  the  reasonable  neces- 
sities of  the  case.    (Wis.)  643. 

Additional  servitude, 

A  private  railroad  along  a  highway  consti- 
tutes an  additional  servitude,  and  the  abutting 
owner  is  entitled  to  his  remedy  without  prov- 
ing anv  special  and  immediate  injury  to  him. 
(La.)  647. 

HcUdays, 

An  order  allowing  an  attachment  on  a  debt 
not  due  is  held  to  be  a  judicial  act  within  the 
meaning  of  a  statute  prohibiting  such  acts  on 
d  Sunday  or  a  holiday.    (Neb.)  816. 
Streei  ear  tickets. 

An  ordinance  requirine  tickets  to  be  kept  for 
sale  by  the  conductor  or  driver  of  every  street- 
car is  upheld  in  Nebraska  under  a  grant  of 
power  to  fix  the  fare.    (Neb.)  670. 

Railroad  stations. 
A    statute   requiring  all  regular  passenger 
trains  to  stop  to  receive  and  let  off  passengers 
«t  county  seats  is  construed  and  upheld  in  an 
important  Illinois  case.    (111.)  119. 

Kindergarten  sc/iools. 
The  right  of  the  Legislature  to  provide  for 
kindergarten  instruction  in  the  public  schools 
for  children  less  than  six  years  old  is  not  pro- 
hibited by  a  constitutional  provision  for  free 
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public  schools  for  all  residents  between  six  and 
twenty  one  years  of  age.     (Colo.)  4^. 

Municipal  corporations. 
The  doctrine  that  a  municipal  corporatioD 
is  not  liable  for  negligence  of  its  officers  in  the 
exercise  of  governmental  authoritv  is  applied 
to  a  case  in  which  they  negligently  allowed  a 
cannon  to  be  fired  on  a  public  street  in  ric^- 
tion  of  an  ordinance.    (S.  Dak.)  789. 

The  rule  that  a  city  is  not  liable  for  negh- 
gence  in  the  plan  of  work  does  not  apply  to  a 
market  building  which  it  is  not  bound  to' erert 
as  this  is  done  in  the  proprietary  or  private 
character  of  the  city.    (Mich.)  452. 

A  guaranty  against  damage  to  the  grantor 
by  backing  of  water,  made  by  a  city  on  coc- 
veyance  to  it  of  a  right  of  way  for  a  sewer 
pipe,  is  held  void  in  the  absence  of  expi^^ 
charter  power  to  make  it,  and  the  city's  liabil- 
ity under  a  contract  limited  to  what  the  law 
would  make  it  without  contract,  namely,  for 
negligence  in  the  execution  of  the  work. 
(Tenn.)  619. 

The  power  of  a  city  to  change  the  grade  of 
streets  is  affirmed  as  against  the  rieht  of  a  »» 
company  to  damages  caused  by  the  neoes^tv 
of  relaying  its  pipes  in  consequence  of  ch'e 
change.    (Ohio)  510. 

The  liability  of  a  town  for  changing  the 
grade  of  a  highway  whereby  surface  water  is 
diverted  from  its  natural  course  is  denied  in  a 
Wisconsin  case.    (Wis.)  856. 

The  power  of  a  municipal  corporation  to 
subject  a  dwelling- bouse  to  removal  on  the 
ground  that  it  is  a  nuisance  does  not  exist 
without  a  judicial  proceeding  in  which  the 
owner  has  an  opportunity  to  be  heard.  OV. 
Va.)  802. 

The  liability  of  a  city  for  destruction  jf 
property  in  the  abatement  of  a  nuisance  is  de^ 
nied  in  a  Florida  case  where  the  owner  Lad 
failed  after  sufficient  notice  to  remove  the  nui- 
sance and  the  action  was  taken  under  general 
powers  as  agent  of  a  board  of  health.  (Fla  )  19U. 
Statutes. 

The  effect  upon  local  acts  of  the  transfer  uf 
a  city  from  a  lower  to  a  higher  class  is  held  in 
Pennsylvania  to  operate  as  a  repeal  of  the  local 
statutes.    (Pa.)  568. 

Taxation. 

A  constitutional  provision  against  retroac- 
tive laws  is  held  to  be  violated  by  statute  giv- 
ing a  right  to  recover  back  taxes  which  were 
paid  but  not  lawfully  due.    (Ohio)  584. 

Tbe  validitjir  of  a  tax  on  the  franchise  or  busi- 
ness of  a  railway  company  is  denied  on  tbe 
ground  that  it  is  a  regulation  of  interstate 
commerce  when  it  is  applied  to  a  foreign  com- 
pany having  no  track  within  the  state  and 
connecting  its  lines  with  the  state  only  by  ferrr, 
although  its  terminal  facilities  are  used  in  in- 
terstate traffic  within  the  state.    (N.  Y. )  694. 

The  commutation  of  taxes  on  railroad  prop- 
erty  is  held  to  violate  a  constitutional  require- 
ment of  uniform  taxation.    (Or.)  77. 

The  exemption  of  an  incorporated  publish- 
ing house  belonging  to  a  church  which  is  not 
incorporated  is  upheld  in  a  Tennessee  case, 
although  some  secular  work  is  done  by  tbe 
establishment,  where  the  proceeds  are  all  de- 
voted to  the  support  of  worn-out  ministers  and 
their  families.    (Tenn.)  289. 


RisuMft  or  Dectsions. 
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A  credltonf  bin  by  tbe  state  to  collect  taxes 
against  a  corporatiDn  which  has  removed  as- 
sets from  the  state  to  defraud  creditors  is  not 
defeated  by  a  specific  statutory  remedy  for  the 
eollectioD  of  taxes  or  the  right  of  the  state  to 
forfeit  tbe  charter  of  the  corporaiioa.  (N. 
G.)485. 


A  tax- payer's  right  of  action  to  compel  the 
investment  of  taxes  in  a  sinking  fund  accord- 
ing to  statute  is  illustrated  in  a  New  York 
case  in  resppct  to  funds  for  payment  of  railroad 
bonds.    (N.  Y.)188. 


n.  CoimucTUAL  A3XD  ComfEnaAL  Relatioks. 


IfMHiiring  obligaii&n  cf  contract. 
The  effect  on  an  appeal  bond  of  a  change  in 
the  statutes  governing  the  appellate  Jurisdic- 
tion of  courts  whereby  the  case  is  not  decided 
by  the  court  speci6ed  in  the  appeal  bond  is 
discussed  in  a  Missouri  case  which  holds  that 
the  sureties  are  thereby  discharged  and  that 
any  change  in  the  operation  of  the  appeal  bond 
by  virtue  of  the  statutory  change  would  im- 
pair tbe  obligation  of  the  contrsct.  (Mo.)  182. 
Although  it  is  clearly  established  that  the 
guaranty  of  the  United  States  Constitution 
against  state  laws  impairing  the  obligations  of 
contracts  does  not  apply  to  prevent  the  destruc- 
tion of  a  contract  ri^bt  by  decisions  of  state 
courts  which  overrule  prior  decisions,  still  such 
contract  rights  in  tbe  construction  of  laws  bv 

Srior  decisions  have  been  generally  respected. 
^f  this  a  recent  Indiana  case  is  an  instance. 
(Ind.)  879. 

PMie  policy. 

A  contract  to  procure  evidence  from  a  in- 
solvent debtor  and  others  to  be  used  in  recov- 
ering his  property  from  an  alleged  fraudulent 
transferee,  a  share  of  the  proceeds  to  be  given 
in  consideration  for  the  service,  is  void  as  tend- 
ing to  subornation  of  perjurv.    (111.)  871. 

The  remedy  of  a  person  who  has  participated 
in  an  unlawful  act,  where  he  does  not  base  his 
action  thereupon,  is  illustrated  in  a  Kentucky 
case  sustaining  an  action  for  the  proceeds  of  a 
lottery  ticket    (Ey.)692. 

Implied  promim. 

The  question  of  an  implied  promise  to  pay 
for  benefits  received  is  presented  in  a  case  in 
the  Federal  Court  of  Appeals  which  denies  any 
such  liability  for  benefits  from  tbe  erection  of 
a  board  of  trade  buildings  near  one's  property 
where  he  had  made  a  subscription  thereto  on  a 
condition  which  had  not  been  complied  with. 
(U.  8.  C.  C.  App.  eth  0.)  796. 

An  interesting  case  of  effecting  Justice  by 
means  of  an  implied  agreement  is  shown  by  a 
decision  that  a  lessee  of  coal  mines  at  a  price 
per  ton  who  sgreed  to  take  out  at  least  a  certain 
amount  per  year  is  bound  by  an  implied  agree- 
ment not  to  incapacitate  himself  by  his  own 
willful  act  or  negligence  from  taking  out  more 
than  the  minimum  quantity  where  it  was  the 
expectation  of  both  parties  that  more  would  be 
taken.    (N.  Y.)  137. 

Carrier; 

The  effect  of  a  stipulation  as  to  tbe  value  of 
livestock  in  a  carrier's  contract  is  very  care- 
fullv  considered  in  a  Minnesota  case,  which 
holds  it  valid,  even  in  cases  of  negligence,  if 
its  purpose  was  honestly  to  fix  the  value  of  tbe 
property  as  the  basis  of  com  pensation .    (Minn . ) 

A  postal  clerk  on  a  railway  train  is  held  to 
be  a  passenger  although  he  is  not  on  duty  but 
19  L.  B.  A. 


is  returning  home  from  duty  and  is  assisting 
the  clerk  in  the  postal  car  by  request  and  has 
not  informed  the  conductor  of  his  presence  on 
the  train.    (Ohio)  889. 

The  assumption  of  risks  bv  a  passenger  on 
a  freight  train  does  not  include  any  greater 
risks  from  the  defective  condition  of  the  track 
than  passengers  on  other  trains  assume.  (Ey . ) 
810. 

See  also  infra,  VI. 

Warehouumen. 

A  warehouseman  is  held  not  to  be  a  guar- 
antor even  as  to  a  bona  fide  holder  of  a  ware- 
house receipt  of  the  description  therein  of  the 
character  of  the  property  where  the  descrip- 
tion is  made  in  good  faith  according  to  the 
appearance  and  marks  on  the  barrels  in  which 
the  property  is  contained.    (N.  Y.)  802. 

Insurance, 

An  affianced  wife  is  held  not  to  be  dependent 
as  matter  of  law  on  the  man  she  is  engaged  to 
marry,  within  the  meaning  of  the  law  as  to 
mutual  benefit  societies,  and  not  to  be  depend- 
ent as  a  matter  of  fact  where  be  has  contributed 
nothing  to  her  support  except  by  occasional 
presenU.    (111.)  187. 

The  surrender  of  a  policy  on  the  life  of  a 
third  person  for  a  paid-up  policy  in  order  to 
avoid  burdensome  premiums,  made  under  a 
mutual  mistake  in  supposing  him  to  be  still 
alive,  although  he  was  in  fact  dead,  is  held  in  a 
Pennsylvania  case,  reaffirming  on  a  second  ap- 
peal the  decision  in  11  L.  K.  A.  857,  to  be 
ground  for  rescinding  the  contract  and  reinstat- 
ing the  original  policy.    (Pa.)  166. 

As  to  the  two  questions,  what  constitutes 
"other  insurance,"  or  "change  of  title."  an 
IlKnois  case  is  interesting.  It  holds  that  there 
is  no  change  of  title  by  a  voidable  foreclosure 
sale  which  is  repudiated  by  tbe  mortgagor  wno 
still  keeps  possession  and  claims  title.  It  also 
holds  that  "other  insurance"  must  be  of  the 
same  interest  and  does  not  include  a  policy 
taken  out  by  another  as  a  trustee  ex  maleficio, 
although  tbe  owner  compels  him  to  account 
for  the  proceeds.    (III.)  114. 

Thedevisability  or  severabilitv  of  insurance 
made  by  the  same  policy  on  different  kinds  of 
property,  which  has  been  much  in  controversy, 
is  discussed  in  a  Montana  case,  in  which  the 
policy  is  held  valid  in  part.    (Mont.)  211. 

A  mortgagee  to  whom  insurance  is  made  pay- 
able as  his  interest  may  appear,  but  who  is  not 
entitled  to  the  whole  amount,  is  held  not  to  be 
entitled  to  participate  in  or  have  notice  of  an 
appraisal  of  the  property  damaged.  (Wis.) 
321. 

The  effect  of  tbe  use  of  a  naphtba  torch  to 
burn  paint  from  the  soft  pine  siding  of  a  build- 
ing as  affecting  a  change  in  the  risk  is  pre- 
sented in  a  Massachusetts  case  in  which  the 
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building  tooK  Are  ami  burned  down  during 
■uch  an  operation.    (Mass.)  687. 

What  constitutea  a  total  destruction  of  an 
insured  building  is  considered  in  a  Nebraska 
case  in  which  a  brick  building  is  held  to  be 
totally  destroyed,  although  sonae  of  the  walls 
are  left  standing.    (Neb.)  707. 

Bamage  lo  ^oods  by  an  explosion  and  not 
by  burning  is  held  not  to  be  a  loss  by  fire  id- 
though  the  explosion  was  caused  by  lighting  a 
match.    (HI.)  504. 

Bee  also  infra,  ni. 

!  AmA   • 

The  liability  of  the  sureties  on  the  bond  of 
an  of&cer  whose  term  is  extended  by  statute  is 
extensively  considered  in  a  Washington  case 
which  limits  their  liability  to  the  original  term 
of  office.    (Wash.)  500. 

The  same  case  holds  that  the  sureties  are  not 
released  by  erasing  the  name  of  surety  in  the 
body  of  the  bond  and  the  substitution  of  an- 
other before  the  bond  was  finally  delivered,  if 
the  obligee  had  no  notice.    Id, 

Oheck, 
The  effect  of  a  check  as  payment  is  dis- 
cussed in  a  Rhode  Island  case/ which  holds 
that  a  debt  is  not  subject  to  garnishment  after 
a  check  is  given  in  payment,  at  least  where  it 
has  gone  into  the  hands  of  a  third  person  as 
owner.    (R.  I.)  475. 

BiUi  avd  nota. 

Several  cases  of  unusual  interest  and  im- 
portance on  the  law  of  negotiable  paper  are 
found  in  this  volume  and  noted  below. 

The  effect  of  payment  of  interest  in  advance 
is,  in  the  absence  of  a  contrary  agreement,  to 

npone  the  right  to  collect  a  note  although 
\  payable  on  demand  until  the  time  for 
which  the  interest  is  paid  has  expired,  and  no 
part  of  such  interest  can  be  recovered  back 
after  a  voluntary  payment  of  the  principal. 
(C)onn.)  599. 

The  effect  of  a  transfer  of  a  negotiable  note 
before  maturity  but  without  actual  indorse- 
ment is  considered  in  a  Louisiana  case  which 
on  rehearing  reverses  its  first  decision  and 
holds  that  the  transferee  lias  only  an  equitable 
title,  and  on  subsequent  notice  of  equities  be- 
comes subject  thereto  although  he  thereafter 
and  before  maturity  obtained  an  actual  in- 
dorsement.   (La.)  716. 

The  doctrine  that  accommodation  makers  or 
indorsers  are  in  a  worse  position  than  the  mak- 
ers or  indorsers  of  other  negotiable  paper,  in 
case  of  a  transfer  after  maturity,  is  extensive- 
ly reviewed  and  fully  repudiated  by  a  West 
Virginia  case.    (W.  Va.)  754. 

A  note  payable  in  the  future  cannot  be  made 
sooner  due  by  a  clause  in  a  mortgage  securing 
it  which  makes  the  whole  sum  due  for  any  de- 
fault.   (Minn.)  678. 

Personal  liability  of  the  president  of  a  cor- 
poration on  a  note  signed  by  him  with  the  de- 
scription "Ft."  is  asserted  in  an  Iowa  case 
where  the  note  read  *'We  promise,"  etc.,  al- 
though it  contained  the  name  of  the  corpora- 
tion and  was  made  payable  at  its  office,  (lowa) 
676. 

Deed. 
The  effect  of  a  clause  following  a  descrip- 
tion of  premises  to  limit  the  purpose  of  the 
19  L.  R.  A. 
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grant  is  illustriit^d  in  the  case  of  a  deed  to  a 
city  for  a  park.    (Minn.)  196. 

The  sumcieDcv  of  the  delivery  of  a  deed  is 
discussed  in  a  Montana  case  in  which  the  de- 
livery was  held  sufficient  although  there  was 
no  proof  of  actual  manual  delivery.  (Moni.) 
242. 

In  a  deed  of  land  for  a  highway  a  provision 
that  it  is  made  on  condition  that  ue  land  shall 
be  forever  kept  open  and  used  as  a  highway 
and  for  no  other  purposes  is  held  not  to  consti- 
tute a  condiUon.    (R  I.)  262. 

The  efficacy  of  a  parol  agreement  to  diaoge 
fixtures  into  peraonal  property  is  denied  in  an 
Oregon  case  as  to  a  bona  fide  purchaser  of  the 
land    (Or.)  441. 

StaiuU  df  Fraud: 

The  Statute  of  Frauds  is  held  not  to  apply 
to  an  oral  contract  for  land  msde  in  anocbeir 
state  where  the  land  is  situated'if  the  contract 
is  valid  there.    (Colo.)  792. 

An  oral  contract  for  the  sale  of  standing 
timber  is  held  void  In  an  Ohio  case  reviewing 
the  confiicting  decisions.    (Ohio)  731. 

The  Statute  of  Frauds  as  to  sales  of  person- 
al propertv  is  held  applicable  to  a  parol  agree- 
ment to  sell  and  assign  a  bond  and  mortgage, 
(N.  J.)  688. 

Chattel  mortcaqe. 

A  pre  existing  debt  is  declared  in  a  Nebraska 
case  to  be  a  good  consideration  for  a  chattel 
mortgage,  but  on  rehearing  the  first  decision 
is  reversed  on  the  ground  that  the  mortgagor 
obtained  the  goods  by  fraud.    (Neb.)  690. 

See  also  infira,  VIl. 

Trv8t  deed. 

Although  a  deed  of  trust  making  a  gift  may 
be  irrevocable  so  far  as  it  appears  on  Its  face, 
yet  if  it  is  shown  that  the  donor  did  not  un- 
derstand it  so,  it  may  be  revoked.    (Ind.)  767. 


A  pledge  of  corporate  bonds  which  repre- 
sent no  actual  indebtedness  is  held  ineffectual 
to  entitle  the  holder  to  a  dividend  thereon  as 
well  as  upon  the  debt.    (Wyo.)  640. 

See  also  tn^a,  VII. 

Hiring, 

The  implied  warranty  of  the  safety  of  a 
horse  and  vehicle  let  by  a  livery-stable  keeper 
is  claimed  in  a  recent  case,  but  denied  by  the 
court,    ^Mass.)  288. 

Indemnity. 

The  rule  which  allows  a  creditor  to  take  the 
benefit  of  indemnity  to  a  surety  is  strikingly 
applied  in  an  Ohio  case  by  which  one  who 
takes  indemnity  from  a  debtor  in  contempla- 
tion of  insolvency  to  secure  not  only  a  debt  to 
the  mortgagee  but  another  which  he  there- 
upon assumes  and  actually  pays  is  held  to  be 
merely  an  assignment  in  trust  from  which  be 
can  claim  only  his  pro  rata  share  with  other 
creditors.    (Ohio)  867. 

Bent. 

A  partial  eviction  interrupting  liability  for 
rent  is  held  to  exist  by  reason  of  an  excavatioa 
on  adjoining  premises  bv  the  landlord'a  con- 
sent whereby  the  tenant's  possession  is  ren- 
dered unsafe  and  insecure.  (Minn.)  832. 
ChndUianal  mie. 

A  forfeiture  of  payments  made  on  a  condi- 
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tlonal  tale  called  a  lease  Is  held  not  allowable, 
but  the  purchaser  is  held  entitled  to  pay  after 
the  default,  or  to  ha^e  the  property  sold  and  a 
return  of  any  surplus  after  paying  the  debt  and 
(N.  C.)  882. 


expenses. 


Blank  in  document. 
A  blank  in  place  of  the  name  of  the  grantor 
in  an  acknowledgment  to  a  chattel  mortgaga 
is  held  not  to  be  a  fatal  defect    (Iowa)  279. 


III.  Corporations  ahd  Asbootatiorb. 


The  rights  and  liabilities  of  a  person  who 
has  become  the  owner  of  all  the  capital  stfx^k 
of  a  corporation  are  discossed  in  a  Kentucky 
case  which  denies  the  power  of  one  person  to 
incorporate  his  ordinary  buriness  but  holds 
that  the  purchase  of  all  the  stock  of  an  existing 
corporation  does  not  make  him  necessarily 
liable  individually  for  its  debto.    (Ey.)  684. 

A  corporation  is  held  liable  for  forged  cer- 
tificates of  stock  in  the  hands  of  a  lx>na  fide 
holder  where  the  secretary  who  countersigned 
them  in  his  ofBcial  capacity  bad  forged  the 
name  of  the  president.    (N.  Y.)  881. 

The  question,  what  constitutes  assessment 
insurance,  or  insurance  done  upon  the  assess- 
ment plan,  is  presented  in  what  seems  to  be  a 
pioneer  case,  in  which  the  promise  to  pay  a 
definite  sum  is  held  not  to  destroy  the  charac- 
ter of  a  benefit  association  as  an  assessment 
companjr.    tWis.)  271. 

The  rights  of  a  member  of  a  community 
which  holds  property  in  common  on  his  yol- 
nntary  withdrawal  Uierefrom  are  considered 


in  a  case  which  decides  that  the  contract  of  as- 
sociation which  denies  a  withdrawing  member 
any  portion  of  the  property  is  not  inyalid. 
(K  Y.)  297. 

The  use  of  the  firm  name  by  a  retiring  parU 
ner  who  has  transferred  all  his  interest  in  the 
business  to  the  other  members  of  the  firm  with* 
out  reserving  any  right  to  use  the  name  is  un- 
lawful and  may  he  enjoined  if  he  attempts  to 
use  it  in  a  similar  business  in  the  vicinity  of 
the  old  business.    (Ohio)  82. 

The  law  governing  the  decision  of  contro- 
versies between  factions  of  a  church  is  very 
fully  reviewed  in  an  Indiana  case  which  em- 
phatically denies  the  power  of  a  majority  in 
tiie  church  by  change  of  doctrine  to  apply 
property  to  the  support  of  doctrines  different 
from  those  to  the  support  of  which  it  was  dedi- 
cated.   (Ind.)  433. 

A  board  of  trustees  is  held  not  to  be  a  "  per- 
son" within  the  meaning  of  a  statute  author- 
izing the  garnishment  of  any  person  indebted 
to  a  nonresident.    (Miss.)  222. 


lY.  Domestic  Rblationb;  Psksonal  Oafacitt. 


The  old  rule  that  a  wife's  domidl  followed 
that  of  her  husband  is  so  far  abandoned  in  a 
Louisiana  case  that  substituted  service  upon 
him  is  held  sufllcient  to  give  Jurisdiciion  of  a 
suit  for  divorce  against  nim  where  he  is  per- 
manently residing  out  of  the  state.    (La.)  814. 

The  nxht  of  a  widow  to  control  the  place  of 
burial  of  her  husband  as  against  the  next  of 
kin  is  upheld  in  a  Rhode  Island  case.  (H.  L) 
558. 

The  adultery  of  a  wife  after  a  divorce  and 
allowance  of  alimony  payable  in  installments 
will  not  of  itself  require  a  reduction  by  the 
court  of  the  amount  of  such  allowance  where 
it  is  not  shown  that  the  payments  are  to  be 
made  out  of  the  earnings  of  the  husband  or 
that  the  property  did  not  come  from  her  orig- 
inally or  was  not  the  result  of  their  Joint  ac- 
cumulations, especially  where  the  husband  had 
failed  to  pay  prior  installments  and  it  is  not 


shown  that  her  wrongdoing  may  not  have  been 
the  result  of  his  failure  to  furnish  such  sup* 
port.    (III.)  811. 

The  law  as  to  the  adoption  of  children  with 
the  right  to  inherit  is  ably  discussed  in  a  Mis- 
souri case  which  holds  that  the  Statute  of  De- 
scents is  modified  by  implication  by  such  a 
statute  as  to  adoption.    (Mo.)  201. 

The  application  of  a  state  statute  as  to  the 
legitimaiion  of  a  bastard  child  to  a  case  in 
which  the  child  was  never  in  the  state  uotil 
after  the  father's  death  while  the  mother  was 
also  domiciled  in  a  foreign  country  is  made  by 
a  California  case  which  most  elaborately  re- 
views the  authorities  on  the  subject  of  the  extra- 
territorial effect  of  similar  statutes.    (Gal.)  40. 

See  also  infra,  VIII.,  as  to  judgments 
against  insane  oersons;  and  infra,  YlL,  as  to 
afiens. 


y.   FlDUCIARIBB  AKD  RSPRBSENTATTysaL 


In  Alabama  a  trustee  holding  the  legal  title 
is  held  to  be  in  such  privily  with  contingent 
remaindermen  that  adverse  possession  against 
him  and  the  life  tenant  operates  against  the  re- 
maindermen.   (Ala.)  839. 

It  is  held  to  be  within  the  scope  of  the  em- 
ployment of  a  salesman  left  in  charge  of  a 
store  to  procure  the  arrest  of  a  person  whom 
he  believes  to  have  stolen  property  from  his 
OQStodj.    (R.L)824. 


Fireworkt. 
The  liability  of  a  dealer  in  fireworks  who 
sent  a  boy  and  man  to  assist  in  discharging 
them,  for  the  negll^nce  of  the  boy,  is  denied 
where  he  was  acting  under  the  control  of  a 
committee  who  had  full  charge  of  the  display. 
(N.  Y.)  285. 


VI.  ToRTB;   Negliobncb;    Injuries;   KuisANOBa.* 

Oonipiraey  and  boycott,  ■  controversies  between  master  and  servant  is 

The  rabject  ci  conspiracy,  boycott,  etc.,  in  I  presented  in  a  leriea  of  eases,  one  from  the 
19L.R.  A. 
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United  Stnteg  circuit  court  in  the  district  of 
Idabo  suBtaiDiDg  an  injunction  against  audi 
conspiracy.    (U.  S.  C.  C.  Idaho)  882. 

Another  from  the  circuit  court  of  the  United 
States,  northern  district  of  Ohio,  sustaining  an 
Injunction  to  prevent  officers  of  a  labor  organ- 
ization from  enforcing  a  rule  to  boycott  cars 
from  another  company  on  which  a  strike  ei- 
ists.    (U.  9.  C.  C.  Ohio)  387. 

Another  case  in  the  same  court  holds  it  a 
contempt  for  an  engineer  to  violate  such  an  in- 
junction by  refusing  to  switch  into  the  train  a 
car  from  another  road.  (U.  8.  C.  C.  Ohio) 
885. 

An  intercutting  and  novel  case  from  the  cir- 
cuit court  of  the  United  States  in  the  southern 
district  of  Georgia  makes  an  order  on  a  re- 
ceiver In  charge  of  a  railroad  to  continue  in 
force  a  contract  with  a  brotherhood  of  locomo- 
tive engineers,  but  declares  void  the  rule  of 
the  association  authorizing  a  boycott.  (U.  8. 
0.  C.  Ga.)  408. 

An  incorporated  labor  union  was  held  liable 
by  a  Maryland  decision  for  the  discbarge  of  a 
nonunion  man  procured  by  threatening  the 
employer  to  proclaim  his  a  nonunion  house 
unless  he  would  discharge  such  employ^. 
(Md.)  408. 

HightBoys. 

Smooth  ice  filling  a  hole  or  depression  in  the 
street  is  held  not  to  constitute  an  actionable 
defect  and  the  hole  not  to  be  the  proximate 
cause  of  an  injury  from  slipping  on  the  ice. 
(Wis.)  518. 

The  rule  that  a  person  cannot  recover  for 
defects  in  a  street  on  account  of  damages 
which  he  sustains  in  common  with  the  public 
is  applied  in  a  Pennsylvania  case  where  plain - 
tiff's  business  was  seriouslv  crippled,  and  his 
horses  and  vehicles  much  damaged  l^  the  had 
condition  of  the  street.    (Pa.)  221. 

Electric  railwajf. 
€k>Dtributoiy  negligence  in  obstructing  an 


Rb^umA  of  Decisions. 
(Pbopsbtt  Bzohts;  Lixns;    Gnris:  Wilia) 


electric  railway  track  is  held  a  bar  to  j 
where  a  man  recklessly  left  his  team  standing 
on  the  track  after  dark  in  order  to  save  nlittla 
time  in  unloading.    (Pa.)  288. 
Speed  qf  train». 

A  speed  of  fifty  miles  an  hour  across  an  or- 
dinary country  highway    Is  held  not  neeK- 
gence  on  the  part  of   a  railroad  train  which 
gives  proper  signals.    (Pa.)  568. 
Carrieri. 

The  duty  of  a  railway  company  to  a  sick 
passenger  is  considered  in  a  Hissiasfppi  case  in 
which  the  carrier  was  held  liable  fbr  carrying 
the  passenger  psst  his  destination  and  leaving 
him  without  care  for  many  hours  at  a  way 
station.  But  in  this  case  the  conductor  aoci 
station  agent  knew  of  his  condition  when  be 
started,  and  promised  to  give  him  neceasaxy 
care.    (Miss.)  671. 

The  duly  of  a  carrier  toward  an  intoxicated 
person  who  is  expelled  from  a  train  is  dis- 
cussed in  a  North  Carolina  case  in  which  a 
carrier  was  sued  for  the  death  of  a  passenger 
from  exposure  after  he  was  put  off  for  non- 
payment of  fare.    (N.  C.)  827. 

A  passenger  is  held  not  negligent  In  enter- 
ing the  driveway  to  leave  a  ferry,,  when  there 
are  no  animals  or  yehicles  on  the  boat  and  the 
way  Is  opened  for  passengers,  so  as  to  prevent 
recovery  for  an  Injury  by  a  runaway  horse 
which  had  bolted  into  the  ferry  house  and 
down  the  driveway.     (N.  J.)  487. 

The  duty  of  a  carrier  to  guard  against  acci- 
dents to  passengers  on  depot  platforms  extends 
to  mail  bags  thrown  thereon  by  postal  clerks. 
(Mo.)  460. 

The  measure  of  care  due  to  passengers  cm  a 
freight  train  is  considered  in  an  Illinois  case 
which  holds  the  carrier  liable  for  a  violent 
jerk  of  the  train  just  as  a  passenger  had  arisen 
to  get  off  after  the  train  stopped.  (HI.)  818. 
As  to  nuisance,  see  $upra,  L.  Municipal  oot^ 

porations;  and  it^flra,  YUI.,  Joinder. 


Vn.  Pbofbrtt  Rights;  Liens;  Gifts;  Wills. 


Aliem, 

The  incapacity  to  Inherit  lands  because  of 
alienage  operates  to  pass  the  lands  in  the  first 
instance  by  descent  to  remoter  kindred  who 
can  inherit  and  the  aliens  do  not  take  the 
property  untH  their  title  is  attacked  by  the 
sUte.    (111.)  84. 

Such  aliens  are  to  be  regarded  as  nonexist- 
ing  in  determining  the  right  to  the  land  In  the 
absence  of  kindred.    Id. 

An  alien  Is  held  to  have  a  determinable  fee 
which  will  sustain  an  action  for  partition 
where  he  is  entitled  to  three  years  from  the 
death  of  an  ancestor  to  sell  the  land  and  re- 
move the  proceeds.  (111.)  90. 
Doto&r. 

A  widow's  dower  rights  are  upheld  in  the 
case  of  mortgaged  land  where  her  husband 
dies  after  decree  out  before  sale  In  foreclosure 
and  the  decree  Is  modified  to  give  the  surplus 
to  her  instead  of  to  judgment  creditors.  (111.) 
481. 

DeBcent. 

The  old  common-law  cannon  of  descent  pre- 
19L.R.A. 


ferring  male  to  female  issue  Is  held  to  be  stiU 
In  force  in  NewTork  as  between  the  son  of  a 
grand  uncle  and  grand  aunts  or  their  descend- 
ants, since  the  statutes  are  held  not  to  reach 
such  a  case.    (N.  T.)  877. 

Secret  farmtila. 

The  right  to  manufacture  and  sell  a  medici- 
nal preparation  no^  patented  extends  to  any 
person  wlio  hais  lawfuUy'obtained  posseasion 
of  the  formula,  and  if  the  preparation  has  come 
to  be  known  by  the  name  of  a  person,  a'  pur- 
chaser from  him  cannot  assert  an  exdnsive 
right  to  the  name  as  against  prior 
from  the  same  person.  (Minn.)  P 
Lateral  eupport. 

The  doctrine  that  each  of  the  owneis  of  a 
party-wall  has  aneasement  of  lateral  support 
from  the  other's  buildlnff,  which  is  put  forth 
by  counsel  in  a  Kentucky  case,  is  denied  hy 
the  court,  and  it  Is  decided  that  either  may  re- 
move his  own  building  on  proper  notice  and 
with  proper  care  without  liablHty  for  resultinc 
Injury  to  the  wall  or  remaining  httHding.  (KyO 
840. 


R^uiiiB  OF  Dboibiokb. 
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Waters. 

Ad  implied  grant  of  the  use  of  the  waters  of 
m  spring  flowing  on  a  farm  when  purchased 
from  the  owner  of  another  farm  on  which  the 
«pringi8,  passes  by  implication  where  it  is 
necessary  to  the  reasonable  enjoyment  of  the 
farm  purchased.    (N.  Y.)  99. 

The  right  to  dig  on  one's  own  land  although 
Another's  use  of  a  spring  is  thereby  affected  is 
denied  in  a  New  York  case  where  the  rifht  to 
the  use  of  the  waters  of  the  spring  had  been 
given  by  an  implied  grant.    Id. 

The  diversion  of  waters  from  a  spring  by 
trenches  which  do  not  intercept  any  stream, 
but  merely  take  water  percolating  through  the 
soil  is  held  lawful  in  a  California  case,  even  if 
the  spring  was  one  from  which  a  stream  of 
^ater  had  flowed.    (Cal.)  92. 

The  rule  that  exempts  a  person  from  liabil- 
ity for  diversion  of  percolating  waters  by  dig- 
ging on  his  own  land  is  not  changed  by  the 
grant  of  an  easement  to  draw  water  from  a  well 
through  a  pipe  in  the  ground  by  gravitation. 
<Mass.)  102. 

PMiesiian  a»  notice. 

The  effect  of  possession  as  notice  is  applied 
to  the  openinff,  possession,  and  use  of  passage- 
ways  throui^   a   railroad    embankment    as 
against  a  purchaser  of  the  road.    (Dl.)  106. 
Fixturee. 

An  interesting  case  about  fixtures  decides 
that  an  attachment  by  a  tenant's  creditor  is 
defeated  by  re-entry  of  the  lessor  before  a  sale 
or  removal  of  the  articles.    (Conn.)  611. 

Improvements  attached  to  realty  bv  the  son 
of  a  mortgagor  are  held  incapable  of  being  re- 
served 88  chattels  without  consent  of  the 
mortgagee.    (N.  Y.)  446. 

Ldfe  tenant. 

The  riffht  to  charge  the  income  due  to  a  life 
tenant  with  the  taxes  or  expenses  of  the  trust 
U  denied  in  an  Indiana  case.    (Ind.)  681. 

The  rights  of  life  tenants  and  remaindermen 
in  stock  dividends  are  considered  in  a  recent 
Kentucky  case.    (Ky.)  178. 

Mechanic^  liens. 

The  purchaser  of  premises  takes  them  sub- 


ject to  a  mechanics'  lien  afterwards  filed  within 
the  time  allowed  by  law  for  work  where  the 
right  to  the  lien  accrued  before  the  purchase. 
(Tenn.)478. 

Chattel  mortgage. 

The  extraterritorial  effect  of  the  record  of  a 
chattel  mortgage  is  sustained  in  a  recent  Mis- 
souri case.    (Mo.)  496. 

Assignee  qf  mortgage. 

The  right  of  an  a89i^ee  of  a  mortgage  to 
protection  as  a  bona  fide  purchaser  is  discussed 
at  length  in  a  South  Carolina  case,  which  de- 
nies such  protection.    (S.  C.)  881. 
Redemption. 

Redemption  from  one  who  purchased  on 
foreclosure  at  less  than  the  mortgage  debt  is  al- 
lowed in  the  case  of  a  widow  asserting  a  dow- 
er right  only  by  paying  the  whole  mortgage 
debt.    (Ala.)  470. 

Pledge. 

The  rights  of  pledgees  of  warehouse  receipts 
taken  from  factors  as  collateral  security  are 
discussed  in  two  Alabama  cases  which  deny 
the  validity  of  such  pledgees  as  against  the 
true  owner.  (Ala.)  701;  706. 
Oift. 

The  rule  that  a  gift  ''.ansa  mortis  can  ba 
made  by  delivery  of  a  savings-bank  book  is 
held  in  Alabama  not  applicable  to  the  delivery 
of  a  pass-book  in  an  ordinary  bank.  (Ala.) 
700. 

Charities. 

The  doctrine  of  charitable  uses  is  reviewed 
at  length  in  the  prevailing  and  dissenting  opin- 
ions of  a  Rhode  Island  case  which  denies  that 
a  gift  by  a  member  of  the  society  of  Friends  in 
trust  to  keep  his  house  open  for  ministers  and 
others  of  his  faith  "traveling  in  the  service  of 
truth"  is  anything  more  than  a  gift  for  hospi- 
tality and  therefore  holds  that  it  cannot  be  sus- 
tained as  a  charity.    (R.  I.)  418. 

WiUs. 
The  construction  of  the  word  "  issue''  to  in- 
clude grandchildren  as  well  as  children  Is  ap- 
plied in  a  Rhode  Island  case  although  tha 
children  are  all  Uving.    (R  L)  472. 


YIIL  Oinii   Rbmedibs;  RuiiBS  Aim  PniNoiPLfla. 


ESeetment. 
Ejectment  by  a  railroad  for  land  condemned 
Is  upheld  in  a  Pennsylvania  case,  although  the 
property  Is  not  needed  for  present. use.    (Pft.) 
467. 

Assignment  for  creditors. 
An  important  case  as  to  the  validity  of  a  vol- 
untary assignment  for  cveditors  in  Maryland 
holds  that  it  cannot  defeat  proceedings  under 
the  statute  in  which  the  creditors  can  chose 
their  own  assignee.  Also  that  an  assignment 
by  a  surviving  partner  who  is  a  lunatic  is  not 
void  but'  merely  voidable,  and  that  the  right  to 
attack  it  is  not 'limited  to  privies  but  may  be 
made  by  creditors.    (Md.)  489. 

Equity. 
The  power  of  equity  to  prevent  a  multiplic- 
ity of  sictions  by  injunction  against  the  plain- 
tiffs in  numerous  actions  is  denied  where  these 
plaiotifl^  have  no  community  of  interest  or 
19L.R.  A. 


connection  except  that  all  have  suffered  from 
the  same  allegea  negligence.    (Miss.)  660. 
Faise  trademark. 

The  equitable  doctrine  that  the  exclusive  use 
of  a  false  trademark  will  not  be  protected  it 
reaflBrmed  in  a  California  case.    (Cal.)  68. 
Joinder. 

The  Joinder  of  parties  to  restrain  a  nuisance 
is  held  allowable  where  it  is  common  to  all  of 
them,  or  affecting  each  in  a  similar  way,  but 
not  when  the  injury  to  each  is  distinct  and 
special.    (N.J.) 668. 

A  penalty  imposed  upon  a  person  convicted 
in  bastardy  proceeding  in  South  Carolina  is 
held  not  to  be  a  "  debr  within  the  meaning  of 
a  constitutional  provision  against  impriaon- 
ment  for  debt  (8.  C.)  862. 
Attachment. 

What  oonstitutes  nonresidence  in  the  state 


(^9  RAbuuA  of  DscifliOKa. 

(Obucxhax.  Lam  iun>  PbaohobJ 
for  llie  pnrpose  of  attachment  ia  aqneatioii 
reWewed  in  a  South  Oarolina  case  at  some 
length  and  the  decision  finds  that  railroad  con- 
tractors intending  to  remain  permanently  are 
residenta.    (B.  C.)  665. 

BsBemptioTis. 

The  exemption  of  wages  in  a  state  where  the 
parties  resiae  and  the  wages  are  payable  is 
held  to  be  protected  again st  garnishment  in 
another  stale  although  the  debtor  is  a  corpo- 
ration residing  in  such  other  state  also.  (Miss.) 
577. 

A  building  appurtenant  to  an  exempt  home- 
stead is  held  to  continue  exempt  after  wrong- 
ful seyeranoe  by  a  trespasser.    (Minn.)  88. 
Physical  examination. 

The  rl^ht  of  the  court  to  compel  a  physical 
examination  of  a  plaintiff,  in  an  action  for 
personal  iojuries,  is  affirmed  in  a  Michigan 
case  following  a  majority  of  the  prior  decis- 
ions on  the  subject.  (Mich.)  641. 
Parol  evidence. 

Parol  eyidence  is  held  inadmissible  to  show 
that  a  corporation  only  was  intended  to  be 
bound  by  a  note  reading.  "  We  promise."  etc., 
and  signed  in  the  name  of  the  president  with 
*'  Pt."  added  thereto,  although  it  is  made  pay- 
able at  the  office  of  the  corporation  and  con- 
tains the  name  of  the  corporation  after  the 
words  of  acceptance.  (Iowa)  676. 
Bee  ffceta. 

The  question,  what  oonsiltutes  the  ree  geetm 
of  a  transaction,  is  considered  carefully  in  an 
Indiana  case  which  holds  that  a  uonyersation 
between  a  railway  engineer  and  a  person  in- 
jured in  the  collision  within  a  minute  or  two 
after  the  collision  and  after  the  engineer  had 
walked  about  a  car's  length  to  reach  the  per- 
son injured  ia  a  part  of  the  reegeetm.  (Lad,) 
788. 

Hvduetion  of  documente. 

The  rules  as  to  orders  for  the  production  of 
documents  are  discussed  at  considerable  lenath 
in  a  case  which  holds  that  a  record  book  of  a 
corporation  is  a  "document"  within  those  rules. 
(R  I.)  602. 


Damagee, 

The  measure  of  damages  for  Uie  wioogfal 
destruction  of  trees  is  held  to  he  the  yaloe  of 
the  trees  or  the  amount  by  which  the  yaloe  of 
the  real  estate  is  diminished,  aonording  to  the 
form  of  the  action.  (8.  Dak.)  668. 
Liquidated  damages. 

The  law  as  to  liquidated  damages  is  illiu- 
trated  in  a  case  which  holds  that  a  proTiaoo 
for  $100  a  day  for  default  in  the  completion  of 
a  grand  stana  for  a  race-course  is  for  such  dam- 
ages and  not  for  the  penalty.  (N.  J.)  456. 
Arrest. 

The  privilege  from  arrest  of  a  nonresident 
attending  court  does  not  extend  in  Rhode 
kland  to  the  service  of  a  mere  writ  of  sum- 
mons, and  bis  discharge  from  arrest  does  not 
dismiss  the  suit.  (R.  L)  560. 
Coram  nobis, 

A  writ  of  error  coram  nobis  is  held  not  allow- 
able to  reverse  a  judgment  because  of  defend- 
ant's insanity.    (W.  Va.)762. 

Judgment  aoainst  insane  person. 

A  judgment  against  an  insane  person  is  held 
not  to  be  yoid,  but  to  create  a  valid  lien  upon 
his  land.    Id, 

Contribution, 

The  rule  denying  contribution  between  joint 
trespassers  is  denied  application  where  the  par- 
ties caused  levies  upon  property  in  the  belief 
that  the  person  whose  rights  they  inyaded  was 
fraudulently  claiming  title.  (Ala.)  628. 
Counterclaim, 

The  riffht  to  affirmatiye  relief  upon  a  coun- 
terclaim in  a  reply  is  denied  in  Indiana  al- 
though the  counterclaim  is  upheld  as  against 
a  counterclaim  in  the  answer.    (Ind.)  887. 
Procrimate  cause. 

The  proximate  cause  of  the  death  of  a  man 
who  was  drowned  while  ttying  to  save  bis 
child  that  had  fallen  into  a  canal  in  consequence 
of  defects  In  a  bridge  la  the  same  as  the  cawa 
of  the  death  of  the  child,— that  la  the  defect  in 
the  bridge.    (N.Y.)Wi. 


IX.  CwMiKAii  Law  ahd  Pkaotigib. 


Jurisdiction, 

On  the  subject  of  lurisdiction  of  crimes  part- 
ly committed  in  each  of  two  different  places  is 
a  decision  that  mailing  a  forged  instrument 
from  one  connty  to  another  is  not  an  offense  in 
the  former  ooanty.  (Mont)  776. 
Appeal, 

A  statute  attempting  to  give  the  right  of  ap- 
peal to  the  complainant  or  other  person  from 
a  judgment  for  the  defendant  in  a  criminal 
case  violates  a  constitutional  provision  against 
putting  a  person  twice  in  jeopardy  for  theaame 
offense.    (DL)  775. 

The  ordinary  rule  which  denies  the  state  the 
right  to  a  writ  of  error  in  a  criminal  case  ia  not 
changed  by  a  statute  giving  in  general  terms 
apDellate  jurisdiction  in  criminal  cases,  (dolo.) 

Arrest, 
An  arrest  without  warrant  for  breach  of  the 
peace  is  held  illegal  when  made  by  an  officer 
10  L.  R.  A. 


whose  knowledge  of  the  facts  is  obtained  only 
from  statements  of  bystanders.    (Ohio)  44$, 
Duress. 

Killing  another  to  save  one's  own  life  under 
compulsion  of  third  persons  is  held  to  he  no 
defense,  at  least  where  there  was  an  opportunity 
to  escape  after  knowing  the  intention  of  such 
persons.    (Ala.)  857. 

Jurors, 

The  effect  of  a  statute  providing  that  a  juror 
shall  not  be  disqualified  by  forming  and  ex- 
pressing an  opinion  based  on  newspaper  ac- 
counts if  the  court  is  satisfied  that  he  can  render 
a  fair  and  impartial  yerdict  is  involved  in  an  im- 
portant Illinois  case  which  holds  the  statute  con- 
stitutional but  also  holds  that  a  deterndnation 
of  the  juror's  oompetenpy  is  reviewable  on  a]>- 
peal.    (Id.) 

It  holds  further  that  a  poaitiye  opinion 
formed  and  expressed  though  baaed  on  news- 
paper accounts  will  disqualify  although  the 
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juror  declares  that  he  can  render  a  fair  and  im- 
partial Yerdict.    Id. 

Juron  09  J%idga  cf  ike  law. 

The  doctrine  that  the  Jurora  are  judges  of 
the  law  as  well  as  the  facts  in  criminal  cases  re- 
ceives an  ezhaustive  and  learned  discussion  in 
a  Vermont  case  which  repudiates  the  doctrine 
and  thereby  overrules  earlier  cases.  (Vt)  145. 
Sunday  law. 

A.  strong  illnstration  of  the  construction  of 
a  statute  with  reference  to  its  general  purpose 
is  given  in  a  New  Mexico  case  which  holds 
that  a  Sunday  law  prohibiting  labor  applies  to 
the  sale  of  intoxicating  liquors  although  a  for- 
mer statute  thereby  amended  ooatamed  ex- 
press provisions  against  buying,  selling,  or 
keeping  open  any  store  or  place  of  business  and 
these  nrovisiong  are  omitted  in  the  latter  Act. 
(N.  IML)  849. 

ffdmntf  labor. 

The  New  York  statute  prescribing  the  maxi- 
mum number  of  hours  of  work  for  trainmen  is 
considered  in  a  criminal  case  which  holds  that 
the  validity  of  the  principal  section  in  the  Act 
is  not  involved  and  that  the  section  defining 
the  number  of  hours  which  shall  constitute  a 
day's  work  are  not  limited  to  trainmen  and 
that  the  penalty  prescribed  by  the  Act  does 
not  apply  to  them.  (N.  Y.)  lik. 
19L.R.A. 


The  possession  of  prohibited  nets^nnless  tbey 
are  for  use  in  waters  in  which  the  statute  per- 
mits their  aseb  may  be  made  a  criminal  offcDse. 
(Ind.)  449. 

Chnditianal  pardon. 

The  rights  of  a  person  arrested  for  alleged 
nonperformance  oi  the  condition  of  a  pardon 
are  oeld  to  extend  to  a  hearing  upon  the  ques- 
tion of  his  performance  or  excuse,  but  not  to  a 
Jury  trial,  except  on  the  question  of  his  iden- 
Uty  with  the  convict.  (Minn.)  788. 
Quarantine. 

The  disobedience  of  a  quarantine  order  of  a 
countv  superintendent  of  health  is  held  to  be 
no  oliense  without  knowledge  of  the  order. 
(8.  Dak.)  726. 

Extradition. 

The  right  to  try  a  criminal  surrendered  by 
another  state  for  any  offense,  which  has  been 
a  matter  much  discussed,  is  asserted  in  a  recent 
Massachusetts  case,  and,  as  shown  in  the  note 
thereto,  is  put  bejrond  question  by  a  recent  de- 
cision of  Uie  United  Htates  Supreme  Court. 
(Mass.)  788. 

The  competency  of  an  infant  as  a  witness  is^ 
discussed  in  a  West  Virginia  case  in  which  % 
child  five  years  of  age  la  held  inoomoetent. 
(W.  Ya.)  606. 
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JLeimowledipaittnt  s  leavliiff  UaDk  for  name 
of  party  in  oertifleate  of  acknowledgment  179 

▲ettom  or  siiit ;  effect  upon  suit,  of  dls- 
duuve  from  arreat  of  one  arrested  while 
attending  ooart  MO 

Adwerae  poamemBUukt  against  remainder- 
men and  owners  of  future  estates;  tenants 
fer  life  and  remaindermen  inter  •» ;  tenant 
in  dower  and  remaindermen ;  tenant  by 
the  curtesy  and  remaindermen:  ouster 
of  and  sales  by  tenant  for  life  89 

Alimony.   See  Husband  akd  Warn, 

JkppemJ*   See  Crimznai.  Law. 

Arrest.   See  Aoxzoir  or  Suit. 

Attaehment;  what  is  nonresidenoe  for  the 
purpose  of  attachment;  as  to  protracted 
absence  firom  the  state;  absence  on  ac- 
count of  war;  as  to  absence  on  account 
of  contract  work  on  railroads ;  as  to  tem- 
porary absence  from  the  state ;  haying  a 
place  of  business  in  the  state ;  as  to  tem- 
porary residence  in  the  state  where  atcad^ 
ment  issues;  as  to  mere  presence  in  the 
state;  coming  into  the  state  to  locate  where 
the  attachment  issues;  going  away  to  lo- 
cate elsewhere ;  absconding  debtors ;  f  agl- 
tlTcs  from  justice;  nonresidence  generally  605 
See  LzTRBT  Stabli. 
SeeGiR. 
See  GoHTBAora. 

fttciyclcg ;  regulation  of  bicycle  riding  689 

and  Botes*    See  Pbzhozpaii   ahd 
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See  AcxHOwiaDomaT. 
Ide  iinrrihaeeri     See   Oobpora- 
xioirB:  IvooicpKiaBT  Prbsohb;  Mobs- 

OAOB. 

II  what  risk  is  assumed  by  apanen- 
ger  on  a  freight  train ;  as  to  Jerking  the 
can  in  starting  or  stopping ;  risk  in  stock 
car;  degree  of  care  required  In  other  cases  810 

Eaqxwure  of  drunken  passenger  to  danger 
by  ejection  from  car  881 

Uability  of  railroad  companies  for  inju- 
ries recelred  by  postal  clerks  on  their 
trains;  as  to  llabUlty  generally;  relief 
from  liability  by  statute  888 

SeeTAXBB. 

rproper^.  See  Husband  axd 

WZTB. 

See  Dbbd. 
t  of  laws.  See  also  Oabkishiibbt. 
As  to  the  Statute  of  Siraads  Tn 

OsMtltntlonal  liiw*    See  also  Mubioipaz. 
OoBroBATioirB;  Nuisabob. 
Legislative  power  to  defeat  oonttngeiit  tai- 

terests  in  property  9B 

Power  bf  Legislature  to  change  or  destroy 
estates  by  dower,  curteey,  or  similar  es- 
tates; as  to  dower;  as  to  curtesy;  rights 
in  wife^  personal  property  866 
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CoBta^ona  dlseaee;  liability  for  oom- 
municatlng  TS 

Continfl^ent   iniereete.     See   Cobbxetu- 
xzoBAX  Law. 

Contracts.  See  also  CoKKJor  or  Laws. 
Validity  of  contracts  to  procure  testimony; 
agreements  for  disclosure  of  informa- 
tion ;  agreements  to  procure  eyidence  or 
witnesses  to  boused  in  a  suit ;  agreements 
with  witnesses  6Q1 

Validity  of  oral  sale  of  standing  timber ; 
effect  of  oral  sale  as  a  license;  sale  of  bark  781 

Ckirporatloiis.    See  also  Fbibgipaii  ahi> 

AOBRT. 

As  persons  828 

Liability  of  corporation  for  fraud  or  for- 
gery of  Its  officers  in  the  issue  of  stock; 
who  entitled  to  protection  as  bona  fide 
purchasers;  forged  transfers  881 

Sole  ownership  of  stock  of  a  corporation      684 
Crimifial  law;  right  of  state  to  appeal  in  a- 
criminal  case ;  from  Judgment  on  special 
▼erdlct,  demurrer,  eto.;  statutory  proTls- 
ions  848 

Duress  as  an  excuse  for  crime ;  as  to  duress 
generally;  as  to  dureas  of  wife  by  hue- 


Locality  of  crime  oommitted  through  the 
agenoyof  the  mails  or  of  carriers  978 

Cortesj';  power  of  Legislature  to  destroy  868 
I  measure  ot,  for  injury  to  or  de» 
struotion  of  trees;  effect  of  cutting,  upon 
the  title;  replevin;  trover;  trespass  dt 
ttonU;  trespass <piarseIiiiitttm;qpeolal and 
statutory  actions:  injury  to  fruit  trees; 
injury  to  shade  trees;  injury  by  Are         688 

I  condition  in  deed  that  land  is  to  be 
uhed  for  a  spedlled  charitable,  public,  or 
quasi  pnblio  purpose:  0)  express  condi- 
tions or  stipulations  for  reversion;  OB) 
langusge  merely  epedfying  or  restricttng 
the  use;  grants  for  school  purposes;  for 
municipal  purposes ;  for  cemeteries ;  for 
railroad  uses:  for  other  business  pur- 
poses; (8)  conveyance  **§o  long  as  used** 
for  purpose  named;  (41  breach  of  oon- 
ditton  868 

Deflnitloii ;  who  or  what  is  in<fluded  in 
the  term  ^^persons:'*  (U  definitions;  (8)  Is  a 
sovereigaty  a  person ;  (8)  are  corporations 
persons;  (a)  in  general;  (h)  under  laws 
relating  to  taxation;  (e)  within  statutes 
of  limitation ;  (d)  under  oonstlttttlon ;  (e> 


Depntjr*  SeeOmoBBS. 
Disease*  See  Oobtaoioub  BisBAsa 
Dower  i  power  of  Legislature  to  destroy 
DoresB.  SeeGBiMXBAiiLAw. 
Bight  boor  law.  See  Mastbbabd 
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Brldenee.   See  also  WAREHousBmir. 

How  near  the  main  transaotfon  must  deo- 
laratlons  be  made  In  order  to  oonstitnte 
part  of  tbe  res  oestoK  a)  ooneldeiation  of 
the  rule ;  conoluaireneeB  of  the  word  **con. 
temporaneous;**  each  ease  depending  on 
ttB  own  facta;  discretion  of  the  Judge; 
(II)  lUustratfons;  (a)  orimlnal  cases;  (1) 
instances  of  declarations  held  admissible; 
evldeDoe  of  previous  altercations ;  (2)  In- 
stances of  declarations  held  no  part  of 
the  res  oestcB ;  (8)  declarations  hy  the  pros- 
ecutrix In  an  action  for  rape ;  (4)  declara- 
tions of  oo-oonsplrators;  (b)  declarations 
offered  in  actions  against  railway  oompa- 
Dies  for  property  destroyed  or  injuries 
inflicted ;  (1)  declarations  of  agents  of  the 
company;  {Z)  dcMslarations  of  injured 
party  and  third  persons ;  (e)  oUscellaneous 


788 


ExoeptiOllS.     See  INBCTRARGB. 

Ezemptioii.    See  Lett. 
Eztraditioiii  firom  sister  state;  right  to  try 
prisoner  for  other  crime  than  that  for 
which  he  was  surrendered  aog 

rtxtnpesi  effect  of  an  agreement  to  prevent 
fixtures  from  becoming  a  part  of  realty; 
as  to  erection   by  tenant;  as   to  pur-  ' 
chasers;  as  to  prior  mortgagees;  as  to 
subsequent  mortgagees  4^ 

Fraud.    See  Tradbvabk. 
Ckumishment;  of  debt  after  delivery  of 

check  in  payment  475 

Protection  of  nonresident  creditor  against 
garnishment;  validity  of  judgmen  t  against 
garnishee;  duty  of  garnishee  to  set  up  ex- 
emption of  principal  debtor:  injunction 
against  garnishment  In  another  state; 
action  for  loss  of  exemption  by  garnish^ 
ment  in  another  state  577 

Gas  pipes.   See  Hiohwatb. 
Gift;  delivery  of  bank  book  to  sustain  gift  of 

money  in  bank  Tqq 

Hig^hways.   See  also  Biotclbb. 

Change  of  street  grade  as  affecting  railway 

tracks,  gas  and  water  pipes,  etc.  siO 

Bight  of  abutting  owner  to  place  building 
materials  in  street  043 

HolldaTVi  how  far  the  law  of  holidays  ex- 
tends to  matters  other  than  those  relating 
to  negotiable  paper;  judicial  notice;  as  to 
oontraots;  as  to  the  sale  of  intoxicating 
liquors;  as  to  sitting  of  courts;  as  to 
entry  of  judgment;  as  to  issue  and  service 
of  process;  as  to  notices;  as  to  appeals, 
service  of  pleadings,  and  other  acts  in 
suits;  acts  of  ofBoere;  transfer  of  holiday 
from  Sunday  to  Monday  ju 

Homastead.  See  Lavr. 
HnabaadandwUlB.  See  also  Judoicbnt. 
UablUtyof  community  property  for  debts: 
<D  liability  for  common  debts;  husband 
as  creditor  of  the  community;  (ft  ante- 
nuptial and  postnuptial  debto  of  wife; 
(8)  debts  of  the  husband  f/n 

Effect  of  wlfe*s  subsequent  adultery  upon 
an  allowance  of  alimony  gu 

Incompetent  persons;  validity  of  deed 
made  by  insane  person;  deed  by  Insane 
person  when  under  guardianship;  restora- 
tion of  consideration;  rtghta  of  bona  fide 
ML  R.A. 


purohasers;  wlio  may  disaffirm;  ellleol  of 
inquisition  to  establish  hisanily  m 

ZafkMftts.   SeeWixNiiraan. 

Tngnna  perMins.  See  iNooMpaKun  Pn^ 

BOHB. 

Insovanee;  validity  of  life  insuramoe  for 
benefit  of  betrothed  wifto  yg 

Am  to  severability  of  insurance  In  aune 
policy;  insurance  on  several  bufldings;  in- 
surance on  building  and  contents;  effect 
of  insuranoe  upon  buildings  of  forf^tme 
as  to  personal  property;  insunnoe  on 
several  articles  of  personal  property;  poU- 
oles  on  livestock;  frauc:  marine  policies  fll 

Bffeotof  settlement  between  insured  and 
mortgagof  upon  rights  of  mortgagee  to 
whom  loss  is  made  payable  as  his  inteiest 
may  appear  m 

Llabiiity  of  Insurer  for  loss  caused  by  ex- 
plosion; express  provlsioos  against  losses 
by  explosions;  insuranoe  against  explo- 
sions; marine  policies;  similar  oases  9M 


Jodf^ent;  validity  of  a    divorce  decree 
granted  by  a  court  of  a  foreign  country: 
(1)  the  law  In  England;  (2)  American  de- 
cisions g^ 
Validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  the  state, 
where  the  defendant  did  not  appear  (l) 
cases  in  United  States;  where  the  juzlsdlo- 
tion  was  affected  by  the  domidl  of  the 
parties;  as  to  defects  in  the  procedure 
by  publication:  as  to  prohibition  against 
remarriage  in  decrees  granted  on  publica- 
tion; estoppel  as  to  divorces  rendered, in 
other  states;  as  to  divorces  where  defend- 
ant is  confined  in  prison  or  asylum;  as  to 
opening,    setting    aside,   and    vacating 
divorce  decrees  obtained  by  publication; 
as  to  jurisdiction  of  tbe  courts  in  ref- 
erence to  the  parties,  in  proceedings  for 
divorce  by  publication:  collateral  attack 
in  the  same  state  on-  decrees  rendered  oa 
publication;  (2)  English  cases;  dispensing 
with  personal  service  of  citation  in  Epg- 
iish  courts;  as  to  the  return  on  tbe  citation: 
as  to  jurisdiction  where  marriage  and 
domioU  of  the  husband  is  abroad;  as  to 
annulling  marriage  on  publloation  where 
the  defendant  is  absent  from  the  country; 
effect  in  England  of  a  divorce  abroad  en 
publication;  where  the  respondent  Is  imr 
prisoned                                                     m 

ZiOTF;  how  far  proceeds  of  exempt  property 
retain  the  exempt  oharacter;  as  to  judg- 
ments affecting  exempt  property;  setting 
off  judgments  affecting  exempt  property; 
proceeds  of  insurance;  exemption  of 
property  purchased  with  pension  money; 
exemption  of  pension  money  in  anoUisr  ' 
form;  exemption  In  homestead  sold  for  i»> 
investment;  property  obtained  by  ex- 
diange:  exemption  of  products  or  profits 
of  exemption;  exemption  in  case' of 
mortgage,  sale»or  transfer  >  B 

Idcense.   See  Oontraoxb. 

lAvery  stable ;  warranty  of  hoiae  or  v»^ 
hide  kept  fOr  hire ;  liability  of  livery- 
stable  keeper ;  hirer's  assumption  oC  risk: 
analogous  cases  fl| 
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at  X  statutory  limltatioii 
of  houn  of  labor  I'd 

IMiortgakgei  sui&oienGy  of  pre-ezlstliiff  debt 
as  coDBlderatioii  of  a  chattel  mortffase  to 
give  rights  as  a  bona  fide  purchaser  or 
mortgagee  600 

JgfmlclpiJ eorporfctteiui.   8eea]soI>nD. 

DisttQOtion  between   pubUo  aud  private 

functions  of  municipcU  oorporattons  in 

respect  to  liability  for  negligence  4tt 

Limitation  of  the  doctrine  of  iOtra  virti  In 

respect  to  municipal  corporations  619 

Validity  of  ordinances  as  to  street  parades; 
when  invalid;  when  valid  866 

Ifeg'Uffeiioe.  See  CABBima;  CONTAOioim 
Djsmase. 

TTonrestdents*  See  A^aghkbnt; 

^nisanoe  |  right  to  compensation  for  prop- 
erty destroyed  in  abating  a  public  nui- 
sance; as  to  nuisance  in  highways;  as  to 
killing  animals ;  as  to  liquor  nuisance :  as 
to  gaming  apparatus:  as  to  fish  nets;  as 
to  liability  for  removing  buildings  on  ac- 
count of  fire;  other  cases  of  destroying 
buildings  and  other  property  106 

<|||leeni ;  io  whose  name  acts  by  deputy  offl- 
cers  should  be  performed;  where  both 
principal  and  deputy  seem  to  have  acted; 
where  the  act  Is  in  the  name  of  the  prin- 
cipal alone ;  where  the  designation  of  the 
ofUcels  erroneous  or  incomplete;  where 
the  act  Is  in  the  name  of  the  deputy:  a) 
as  to  deeds;  (2)  as  to  the  execution  of 
process  and  writs ;  (9)  ss  to  the  certificates 
of  clerks ;  actions  by  and  against  deputies  177 
Right  of  oi&cer  dejvre  to  salary  for  period 
during  which  a  de  faoto  officer  has  acted 
and  received  pay  680 

J^ensdon*   SeeLavr. 

Postal  eterk.   See  CAmmita. 

Principal  aad  affent;  personal  liability 
of  officers  on  note  made  for  corporation; 
liability  where  promise  is  by  the  company 
and  signature  is  offidai ;  when  a  promise 
is,  "We**  or  **r*  and  the  signature  is  in  the 
name  of  the  company  by  its  officers; 
where  the  promise  is  efflcial  and  the  slg- 
nature  is  individual ;  notes  in  the  form  of 
due-bills ;  notes  promising  "on  behalf  or* 
or  "on  aocotmt  of:**  indorsements  made 
officially ;  where  the  promise  is  individual 
and  the  signature  is  official;  notes  made 
under  the  seal  of  the  corporation;  when 
the  promise  is  made  officially  and  the  sig- 
nature is  official;  when  the  promise  is 
official  and  the  signature  Individual; 
where  the  consideration  is  expressed  on 
the  face  of  the  paper;  notes  having  com- 
pany name  thereon;  where  the  official 
designation  is  altered  676 

PriTileipa.  See  Aoxiok  ob  Suix, 


Railroad*.  SeeCLuumBS. 
Beli^oos  societies*   SeeTAZM. 
Stodk.   See  OoBFORATioirB. 
Street  parades.  See  Muniozpai,  Oobpo- 

SAXXONB. 

Street  railroads ;  regulation  of  the  car- 
riage of  paasengen  by  street  railroads; 
as  to  faxes;  other  regulations  530 

Taxes ;  power  of  state  Legislature  to  ex- 
empt from  taxation ;  specific  instances  IT 
Bffect  of  using  property  of  a  religious, 
charitable,  or  edncattooal  institution  in 
secular  business  or  fbr  revenue,  upon  its 
right  to  exemption  from  taxation ;  prop- 
erty of  religious  associations:  property 
of  charitable  or  educational  instttutlons : 
school  farms  and  gardens;  property  rented 
or  kept  with  a  view  of  obtaining  revenue; 
exemption  not  removed  by  doing  some 
work  for  a  money  consideration ;  unused 
or  alienated  property  680 

Ttoaber.   See  OoNraAois. 

Tradenuwk ;  invalidity  of  deceptive  trade- 
mark; claim  of  patent;  tea ;  cigars ;  cor- 
dials and  medicines;  cosmetics  and  per- 
fumes; miscellaneous  (B 

Trees.  See  Damaosb. 

Tmsts;  mistake,  Araud,  undue  influence, 
etc.,  as  a  ground  for  relief  from  a  vol- 
untary trust  7or 

Vemie.   See  CamnxAL  Law. 

Warehousemen ;  effect  as  to  warehouse- 
men of  recitals  in  their  receipts ;  estoppel 
by  wording  of  receipts;  modifying  ware- 
house receipts  by  parol  evidence  806 

Warrantjr.   See  LrvsBT  Stasia 

Water  pipes.   See  Hiohwatb. 

Waters;  rights  in  subterranean  waters: 
rights  in  standing  or  percolating  water ; 
where  the  percolating  water  forms  a  sur- 
faoe  stream;  intercepting  water  by  min« 
ing  operations :  the  effect  of  malice ;  pre- 
soriptive  rights;  intercepting  water  by 
public  improvements:  fouling  subter- 
ranean water;  subterranean  streams; 
presumption  as  to  character  of  waten 
drawing  water  by  percolation  from  a  sur- 
face stream  66 
Bffect  of  a  grant  upon  rights  in  percolat- 
ing water;  construction  of  grants  to  ralU 
road  companies :  charters  and  decrees         66 

Witnesses;  competency  of  children  as  wit-, 
nesses;  as  dependent  upon  age;  as 
affected  by  the  magnitude  of  the  offense 
in  criminal  cases ;  necessity  of  oath ;  the 
tests  of  competency ;  illustrations  of  test- 
ing; determination  of  competency  by 
judge  in  open  court;  duty  as  to  instruc- 
tion of  child ;  how  examined ;  review  of 
decision.  605 

Writ.  See  Actios  OB  Suxc 
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ACCOMMODATION. 

Notes,  6,  6. 


ACCORD  AND  SATISFACTION. 

An  agreement  to  deliver  «  new  machine  and 
take  iNick  one  in  controversy  is  not,  before  it 
is  ezecated,  a  bar  to  the  further  prosecution  of 
a  pending  action  to  recover  the  latter.  A.  D. 
Puffer  db  Sant  Mfg.  Co.  y.  Lueoi  (N.  G.)  082 

ACKNOWLEDGMENT. 

A  blank  in  place  of  the  name  of  the 
grantor  In  a  certificate  of  acknowledgment 

stating  that personally  came  before  the 

notary,  and  was  personally  known  to  be  the 
identical  person  whose  name  was  afiSzed  to 
the  instrument,  is  not  a  fatal  defect.  MUner  v. 
NeUon  (Iowa)  279 

Notes  Ain>  Bbdcfb. 

Acknowledgment;  leaving  blank  for  name 
of  party  in  certificate  of  acknowledgment. 

279 

ACTION  OR  SUIT.    See  also  Accord 
Ain>  Satisfaction;  LoTT]fijaiB& 

1.  No  subsequent  demand  upon  a  sheriff 
is  necessary  to  recover  money  collected  by  him 
upon  execution  under  an  exempt  Judgment, 
where  he  has  applied  it  upon  another  ex- 
ecution which  has  not  been  lawfully  levied 
thereon  against  the  creditor  in  the  exempt 
judgment,  without  any  notice  to  him  or  op- 
portunity to  make  any  demand.  Wylier, 
Orutu^mn  (Minn.)  88 

8.  Several  owners  of  distinct  tenements  may 
join  in  a  suit  to  restrain  a  nuisance,  or  other 
grievance,  which  is  common  to  all  of  them, 
affecting  each  in  a  similar  way.  but  rannot  so 
join  when  the  object  of  the  suit  is  to  restrain 
that  which  does  a  distinct  and  special  injury 
to  each  of  their  properties.  Jumst  ▼.  Bato- 
hotham  (N.  J.)  668 

8.  A  nuisance  is  common  to  several  com- 
plainants when  it  affects  all  of  them,  not  pre- 
cisely at  the  same  instant  and  in  the  same  de- 
gree, but  at  the  same  period  of  time  and  in  a 
similar  way,  so  that  the  same  relief  may  be  had 
in  the  suit,  whether  there  be  one,  two,  or  a 
dozen  plaintiffs.  Id, 

4.  An  action  either  for  the  value  of  trees 
destroyed,  or  for  the  injuiy  to  real  estate  by 
19  L.R.A. 


See  Bills  Aia>^  such  destruction,  maybe  brought  by  the  owner 
of  trees  wrongfully  destroyed  by  another. 
Baileif  ▼.  Ohieago,  M.  dt  &.  F.  R  Ch.  (S.  D.^ 


Notes  ahd  Bbisfs. 


668 


Action  or  suit;  effect  upon  suit  of  discharge 
from  arrest  of  one  arrested  while  attending 
court.  560 


ADDITIONAL      SERVITUDE. 

Emuteht  DoMAnr. 


See 


ADOPTION.    See  Pabbnt  and  Child. 

ADVERSE  POSSESSION. 

1.  Detached  occupation  of  portions  of  cer- 
tain property  by  different  people  not  holding 
under  the  paper  title  and  not  contiguous  in 
point  of  time  constitutes  merely  a  series  of  in- 
dependent trespasses,  and  cannot  give  title  by 
adverse  possession.  PitUburgh,  Ft,  W,  db  G, 
R,Oo.y.Peet(Pti.)  467 

2.  The  Statute  of  Limitations  does  not  run, 
during  the  life  of  a  life  tenant,  against  persons 
entitlMl  to  the  land  after  such  life  tenant's 
death.    Haskett  v.  Maxegdnd.)  879 

8.  Possession  during  the  life  of  a  life  tenant 
cannot  be  joined  to  possession  after  his  death 
to  complete  title  against  the  owner  of  a  vested 
remainder  in  fee.  Oindrat  ▼.  We$tem  E,  of 
Akk.  (AJa.)  889 

4.  A  trustee  Is  in  such  privity  and  so  repre- 
sents contingent  remaindermen  that  title  by 
adverse  possession  may  be  acquired  against  the 
latter  during  the  life  of  the  life  tenant.       Id. 

6.  Adverse  possession  of  a  street  may  be  ob* 
tained  in  West  Virginia,  where  the  statute  ex- 
pressly dedares  that  every  statute  of  limita- 
tions, unless  otherwise  expressly  provided, 
shall  apply  to  the  state.  Teau  ▼.  Bt.  Albans 
(W.  Va.)  802 

Notes  aito  BimEFSb 

Adverse  possession;  against  remaindermen 
and  owners  of  future  estates;  tenants  for  life 
and  remaindermen  inter  se;  tenant  in  dower 
and  remaindermen;  tenant  by  the  curtesy  and 
remaindermen;  ouster  of  and  sales  by  tenant 
for  life.  889 

ADVERTISING. 

One  having  the  right  to  sell  a  medicinal 
preparation  which  is  not  patented  may  publlnb 

079 
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the  fact  that  it  is  made  in  acoordanoe  with  the 
original  formula  therefor.  Watkins  ▼•  Landon 
<^Iinn.)  280 

ALIENS.    See  also  Officers,  4.  6;  Pabti- 

TIOH. 

1.  The  alien  bein  of  citizens  are  not  in- 
cluded among  the  "heirs  of  aliens"  to  whom 
111.  Act  1887  gives  a  certain  time  in  which  to 
sell  the  lands  of  their  ancestor  or  to  oecome 
residenU  of  the  State.  Wunderle  ▼.  Wunderle 
(111.)  84 

2.  Aliens  who  cannot  lawfully  inherit  real 
property  cannot  hold  it  by  descent  until  their 
-title  is  assailed  in  a  direct  proceeding  by  the 
■state,  where  there  are  remoter  kindred  who 
*oan  lawfully  inherit  it.  Jd. 

8.  Aliens  incapable  of  Inheriting  are  not 
-such  ''kindred"  as  can  defeat  the  right  of  a 
widow  to  take  the  whole  of  her  husband's 
lands  by  descent  if  there  are  no  kindred.     Id, 

4.  The  treaty  between  the  United  States 
and  the  German  Empire,  made  soon  after  the 
formation  of  the  latter,  merely  recognizing  ex- 
isting treaties  with  the  German  states,  andpro- 
Tidins  that  duties  on  successions  to  inheritances 
sball  he  only  such  as  are  required  of  citizens, 
•does  not  give  aliens  any  right  to  inherit  land. 

Id. 

6.  Nonresident  alien  heirs  who  are  citi- 
zens of  the  Hanseatic  Bepublic  of  Bremen  are 
entitled  under  the  treaty  of  Dea  20, 1827,  art 
7,  to  sell  lands  in  this  country  which  they 
would  inherit  except  for  alienage,  and  to  with- 
-draw  the  proceeds  at  any  time  within  three 
years  from  the  death  of  the  ancestor.  Bchultze 
▼.  bcIivlUs  (111.;  90 

6.  The  interest  in  lands  vested  In  nonresi- 
<dent  alien  heirs  by  the  grant  of  the  right  dur- 
ing the  term  of  three  years  to  sell  the  lands 
and  withdraw  the  proceeds  is  a  fee  defrminable 
by  the  Donei^^^-oise  ol  the  power  of  sale  within 
the  time  specified.  Id, 

ALIHONT.    See  Husband  abd  Wife,  4, 
5,  KoTBB  Ain>  Bribfs. 

AMENDMENTS.    See    Constitutional 
Law,  1. 

JLPPEAL  AND  ERROR.    Siee  also  Jus- 
tice OF  THB  PiCACB;  STATUTES,  6. 

1.  Want  of  Jurisdiction  will  be  recognized 
by  the  court,  even  if  no  objection  is  made. 
StaU,  Perins,  ▼.  Van  Seek  (Iowa)  822 

2.  A  statute  giving  a  right  of  appeal  from 
jtn  acquittal  in  a  criminal  case  for  illegal  fish- 
ing, to  the  party  making  the  complaint  or  any 
person  who  will  give  the  necessary  bond,  is  a 
Tiolation  of  the  constitutional  provision  that 
no  person  shall  '*be  twice  put  in  Jeopardy  for 
the  same  offense."  P^opiU,  Ebdsan,  v.  Miner 
<ni.)  842 

8.  The  decision  of  the  trial  court  as  to  the 
credibility  of  witnesses  will  not  be  reviewed  on 
appeal.    Joseph  v.  Maeovoeky  (Cal.)  68 

4.  A  determination  of  the  trial  court  that 
a  Juror  is  not  diBqualifled  by  forming  and 
expressing  an  opinion  baaed  on  newspaper 
19  L.  a  A. 


accounts,  because  the  court  is  satisfied,  as  tbe 
statute  requires,  that  he  can  render  a  fair  and 
impartial  verdict,  is  subject  to  review  on  ap- 
peal, where  he  is  held  competent  after  expresi- 
Ing  a  fixed  opinion  as  to  the  prisoner's  gallt 
OntghUn  ▼.  AapU  (UL)  57 

6.  It  is  within  the  discretion  of  the  court  lo 
exclude  the  question  * 'whether  the  sheathing 
of  the  church  was  burned  by  the  use  of  tbe 
torch,"  in  a  suit  for  insurance  on  a  buOdine 
burned  while  the  paint  was  beinir  burned  off 
by  sudi  a  torch.  Rockland  First  Gang.  Ohurth 
T.  EM^  Mut,  F.  Ine.  Co.  (Mass.)  697 

8.  The  failure  to  rule  upon  a  motion  for 
a  nonsuit,  where  both  parties  proceeded  \*s 
trial  on  the  merits  and  proposed  flodingi 
which  were  passed  upon,  will  not  put  the 

glaintiif  in  a  better  position  than  if  the  motioD 
ad  been  formally  denied.    Burt  ▼.  Oneida 
Chmtmnity  (N.  T.)  297 

7.  A  finding  that  an  abutting  owner  did  Dot 
use  ordinary  care  and  prudence  to  prevent  in* 
iury  to  travelers,  xrithout  any  finding  that  tbe 
mluiy  to  a  traveler  resulted  from  sucn  failare, 
will  not  Justify  a  Judgment  against  sudi 
owner,  where  another  special  finding  is  that  the 
injury  was  caused  by  nesrligence  of  the  city 
alone,  even  where  it  is  apparent  that  the  neg- 
ligence of  the  city  must  have  been  that  of  tiie 
abutting  owner  also.  Baymond  ▼.  KitAerg 
(Wis.)  e43 

8.  Inconsistent  and  contradictory  findings 
to  the  effect  that  a  city  is  negligent  and  tbat 
an  abutting  owner  is  not,  where  it  is  clear  ihat 
the  latter  must  hare  been  negligent  if  the  city 
was,  will  not  sustain  a  Judgment  against  ibe 
city.  W. 
Objeetiona  and  ezeejptions. 

9.  An  objection  to  eyidence  on  a  specific 
ground  waives  other  grounds.  BaUew  v.  CM- 
eoffo,  M.  db  81,  R  B.  Oo.  (8.  D.)  653 

'  10.  An  objection  by  defendant  that  plain- 
tiff's claim  has  not  matured  cannot  be  urged 
for  the  first  time  on  appeal.  Wright  y.  London 
R  Int.  Auo,  (Mont.)  211 

11.  The  withdrawal  of  a  special  defense  ii 
not  subject  to  review  on  appeal  if  no  objection 
or  exception  is  taken  thereto.  Stnttkem  F.  R, 
Co.  V.  bufauT  (Cal.)  98 

12.  Exceptions  as  to  Issues  are  unfenabie 
where  the  party  making  them  was  not  de- 
prived of  the  opportunity  to  present  any  view 
of  the  law  arising  out  of  the  testimony.  Ban 
y.  BoanOce  Na/f>.  A  W.  P.  Oo.  (N.  C.)  247 

Harmleas  errors* 

18.  Leaving  to  the  Jury  the  construction  of 
a  record  is  harmless,  if  they  find  what  tbe 
court  shoald  have  directed  them  to  find. 
Morey  r,  Boyt  (Conn.)  611 

14.  The  omission  of  a  finding  is  immaterial 
where  other  findings  necessarily  control  (be 
Judgment.  Southern  R  R  d.  t.  IMbvr 
(Cal.)  W 

15.  Incompetent  evidence  on  a  material 
point  cannot  be  held  harmless,  unless  the  facta 
which  it  tended  to  prove  were  established  by 
uncontradicted  evidence.  Ohio  db  M,  R  Co» 
y.  Stein  (Ind.)  783 

18.  A  Judgment  will  not  be  reversed  be- 
cause an  improper  question  is  asked,  if  no  is- 
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4irlm!88{b1o  evidence  to  obtained  in  answer  to 
4t.    maU  V.  Burbee  (Vu)  145 

17.  Error  in  submitting  a  question  of  law  to 
"tbe  jury  is  harmless,  if  their  decision  upon  the 
-question  is  correct.  OkUton  ▼.  St,  Loui$  dk  L 
M,  R.  Co.  (Mo.)  269 

18.  An  order  of  affirmance  bv  the  appellate 
<ourt  as  embodied  in  its  remittitur  will  not 
prevent  the  court  to  which  it  is  directed  from 
opening  the  Judgment  for  the  hearing  of  a 
Dew  party  and  the  determination  of  a  new 
<;laim.    Re  Boehegter  (N.  T.)  161 

19.  A  remittitur  of  the  excess  in  a  Judsment 
may  be  ordered  under  Wash.  Code  JProc. 
§  1429,  as  an  altematiTe  to  reversal  for  a  new 
atrial.    King  County  ▼.  Ferry  (Wash.)        500 

20.  On  affirming  a  Judgment  against  plain- 
-ti£F  for  fatal  variance  between  the  pleading 
4Uid  proof  although  a  good  cause  of  action  to 
proved,  the  court  may  remand  the  case  for 
new  trial.  Lueke  v.  Clothing  Cutten  d  T, 
Ammhly,  No.  7607,  K.  of  L,  (Md.)  408 
Rehearing. 

21.  The  Supreme  (]!ourt  of  Indiana  wHl  not 
.^jant  a  motion  for  rehearing  to  appellee  on  the 
ipround  that  the  question  decided  was  not 
properly  before  it,  where  the  defect,  if  any, 
^as  a  technical  one  in  the  form  of  the  motion 
for  new  trial  in  the  lower  court,  and  the  ap- 
pellee, without  questioning  appellant's  state- 
ment, which  showed  the  question  to  have  been 
properly  raised,  discussed  the  question  on  the 
merits,  while  a  rule  of  the  court  provides  that 
«Dy  statement  of  fact  by  counsel,  unquestioned 
by  opposing  counsel,  will  be  deemed  by  the 
<oourt  to  be  accurate.  Ohio  d  M,  B.  fib.  v. 
8Mn  (Ind.)  788 

aal  bond. 

An  appeal  bond  to  protected,  by  the 
^institutional  provision  against  impairing  the 
obligation  of  a  contract,  from  any  chanse  in 
its  terms  or  obligation  by  virtue  of  a  statute 
•changing  the  Jurisdiction  of  the  appellate 
courts.    Sehvttor  v.  Weim  (Mo.)  182 

28.  The  sureties  on  an  appeal  bond  condi- 
tioned for  the  prosecution  of  the  appeal  to  a 
•court  of  appeals,  and  the  performance  of  the 
Judgment  of  that  court,  or  of  the  supreme 
•court  of  the  State  in  the  event  of  an  appeal 
thereto,  are  discharged  where,  by  a  change  in 
the  statute  governing  appeals,  no  Judgment  to 
Tendered  by  the  court  of  appeato,  or  any  appeal 
taken  from  that  court  to  the  supreme  court, 
but  the  case  to  taken  bv  a  legtolative  transfer 
from  the  oourt  of  appeals  to  the  supreme  court. 

Id. 

24.  It  to  no  defense  to  the  sureties  in  an  ac- 
tion on  an  appeal  bond,  that  the  ptointifl  has 
unlaw  fullv  taken  possession  of  more  than 
enough  of  the  property  of  the  principal  in  Uie 
bond,  who  to  deceased'  and  that  there  has  been 
no  admintotration  on  the  estate.  Id. 

Notes  and  BBisFfl. 

See  also  Criminal  Law. 

Appeal  and  error;  effect  of  mandate  on  sub- 
sequent proceedings.  168 
Liability  upon  appeal  bond.                     183 
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APPORTIONMENT.    See  CoNaiiBsa. 

APPRAISERS.    See  Arbitration  and 
Award. 

ARBITRATION  AND  AWARD.     See 

also  Contracts,  18;  Insurancb,  15,  17. 

The  decision  by  the  appraisers  as  to  what 

E articular  articles  or  items  of  property  are  em- 
raced  within  the  general  description  of  the 
property  on  which  they  are  to  aporalse  dam- 
ages to  final  and  conclusive,  where  there  to 
nothing  in  the  description  of  the  property  to 
embrace  or  suggest  the  items  omitted  by  them. 
Chandot  v.  American  F,  Ins.  Co.  (Wis.)    821 

ARREST.    Bee  also  Writ  and  Procsss,  1. 

1.  An  officer  has  no  authority  ,  unless  ex- 
pressly given,  to  arrest  without  a  warrant  for 
a  mere  statutoir  misdemeanor  not  amounting 
to  a  breach  of  the  peace.  Com.  v.  Wright 
(Mass.)  306 

3.  An  officer  cannot,  without  a  warrant,  ar- 
rest a  person  for  breach  of  the  peace  not  com- 
mitted in  hto  presence,  where  the  arrest  to  not 
made  until  the  parties  have  departed  from  the 
vicinity  and  the  officer's  knowledge  is  obtained 
only  from  statements  of  bystanders.  State  v. 
Lewie  (Ohio)  449 

8.  The  discharge  of  an  arrest  from  which  a 
nonresident  to  privileged  while  attending 
court  does  not  dismiss  the  suit,  but  this  may  Im 
allowed  to  stand  as  thou^  it  had  been  com- 
menced by  summons,  mlie  v.  De  Garmo  (R. 
L)  560 

4.  A  nonresident  of  the  state  to  in  attend- 
ance upon  a  court  so  as  to  be  exempt  from  ar- 
rest, where  he  is  a  defendant  in  a  case  and  to 
waiting  for  the  trial,  which  to  adiourned  from 
day  to  day  on  account  of  the  illness  of  the 
plaintiff.  Jd. 

6.  Motion  to  the  proper  remedy  to  obtain 
discharge  from  an  arrest  to  which  a  nonresi- 
dent has  been  unlawfullv  subjected  while  at- 
tending court  within  the  state,  if  the  suit 
thereby  instituted  to  to  stand  and  the  arrest 
only  to  be  discharged.  Id. 

Noteb  and  Briefs. 

See  also  Action  or  Suit. 

Arrest;  without  warrant.  449 

ASSOCIATIONa 

1.  The  rights  of  membership  and  the 
privilege  of  returning  cannot  be  reserved  by  a 
member  of  a  community  in  which  all  propertv 
is  held  in  common  and  all  members  work 
without  wages,  when  he  withdraws  and  en- 
ters the  employment  of  an  outside  building 
establishment  on  a  salary,  in  violation  of  hto 
obligation  to  the  community  and  without  con- 
sent of  its  members,  although  he  announces 
that  his  withdrawal  is  only  temporary  pend- 
ing an  adjustment  of  differences,  and  that  he 
shall  insist  upon  his  rights  as  a  member. 
Burt  V.  Oneida  Community  (N.  Y.)  397 

2.  A  contract  between  the  members  of  an 
unincorporated  association  or  communitv,  by 
which  the  property  of  each  becomes  an  insep* 
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nTfl^ile  p«Tt  of  the  capUal  beW  !ii  eommon  by 
the  members  of  tbe  community  as  one  large 
family,  do  part  of  which  can  be  demanded  by 
the  member  on  withdrawal,  ia  not  in  oontra- 
Tention  of  any  law  regulating  the  possession, 
ownership,  or  tenure  of  property.  Burt  v, 
Oneida  Qmmunity  (N.  T.)  297 

8.  The  incorporation  of  a  community  hold- 
ing all  property  in  common,  e?en  if  it  should 
be  regardeid  as  a  dissolution  of  the  original 
community,  entitling  the  members  to  a  distri- 
bution of  the  property,  gives  no  right  to  share 
therein  to  one  who  had  previously  withdrawn 
from  its  membership.  Id, 

4.  The  resolution  of  the  community*  that 
a  member  has  severed  his  connection  with  it 
and  can  no  longer  be  recognized  as  a  member, 
does  not  constitute  an  expulsion  of  which  he 
can  complain,  where  this  is  based  upon  his 
▼oluntary  withdrawal  in  violation  of  his  con- 
tract and  without  recognizing  the  established 
practice  of  the  community  with  reference  to 
outgoing  members.  Id, 

ASSUMPSIT.    Bee  also  Contbaotb,  4. 

No  part  of  tbe  interest  paid  in  advance  on  a 
note  in  accordance  with  its  terras  can  be  re- 
covered back  on  a  voluntary  payment  of  the 
principal  sum  during  the  period  for  which  the 
interest  was  paid,  at  least  where  the  creditor 
has  not  reserved  the  riffht  to  demand  payment 
during  that  time.  ShOly  v.  BrUM  Sav,  Bank 
(Conn.)  599 

NOTBS  AKD  BbIBFS. 

Assumpsit;  recovery  back  of  interest  paid  in 
advance.  599 

ASTLUH.    See  Ookbtxtutional  Law,  6; 

HOSPITAI.. 

ATTACHMENT.    See  also  FlzruRBfi,  1. 

1.  Non residence  in  the  state  for  tbe  purpose 
of  an  attachment  does  not  exist  in  the  case  of 
railroad  contractors  in  tbe  state  who  intend  to 
remain  therein  permanently,  and  who  have 
entered  into  a  binding  contract  which  will  take 
nearly  a  year,  if  not  longer,  to  complete. 
MunroeY.  WiUiamt  {%.  Q.)  665 

d.  The  failure  to  continue  an  attachment 
suit  as  required  by  statute  does  not  defeat  the 
lurisdiction  of  the  court,  which  has  been  law- 
fully acquired  over  the  plaintiffs  and  the  prop- 
erty attached.    Morey  v.  Hoyt  (Conn.)       611 

8.  It  is  not  necessary  to  tbe  validity  of  an 
attachment  on  fixtures  which  the  officer  takes 
into  his  possession,  and  over  which  he  puts  a 
keeper,  that  tbe  property  should  be  remoyed  or 
any  reason  given  in  the  return  why  it  was  not 
removed.  Id. 

Notes  Ain>  Bbibfs. 

Attachment:  what  is  nonresidence  for  the 
purpose  of  attachment;  as  to  protracted  absence 
from  the  state;  absence  on  account  of  war;  as 
to  absence  on  account  of  contract  work  on 
railroads;  as  to  temporary  absence  from  the 
state;  having  a  place  of  business  In  the  state; 
as  to  temporary  residence  in  the  state  where 
attachment  issues;  as  to  mere  presence  in  tbe 
state;  coming  into  the  state  to  locate  where  the 
19  li.  a  A. 


attachment  Issneft;  ffofng  away  to  locale  eiw- 
where;  absconding  debtors:  fugitives  from  jus- 
tice; nonresidence  generally.  666 

ATTORNEYS. 

1.  An  attorney's  anonymous  advertise- 
ment that  divorces  are  legally  obtain^  by  him 
verv  quietly  which  are  ^rood  eyeiywhere  is 
sufficient  eround  for  his  disbarment.  People^ 
Attorney  Genial,  v.  MacCahe  (Colo.)         281 

2.  An  attorney's  answer  to  a  charge  of 
improper  advertising  for  divorce  business,  that 
be  did  it  in  entire  ignorance  that  it  was  wrongs 
and  that  he  ceased  on  commencement  of  tbe 
proceeding,  and  that  he  would  cheerfully  abide 
by  and  obey  the  directions  of  tbe  court, — was 
considered  sufficient  to  luslify  his  suspension 
for  six  mouths  instead  of  his  disbarment    Id. 

BAILMENT.    See  Litbrt  8tabi<k,  Notes 
AKD  Bribfs. 

BALLOTS.    See  Voters  ahd  Elscteons, 
1. 

BANKS.    See  Gifts,  Kotbs  Aim  Bbiefsl 

BARK.     See    Comtractb,     Notes    and 

BllIBFB. 

BASTARDY,   See  also  Coitfijot  of  Laws, 
4. 

1.  An  illegitimate  child  is  treated  as  a  le- 
gitimate child  within  the  meaning  of  Cal.  Civ. 
Code,  §  280,  although  not  provided  for  very 
liberally  or  as  the  majority  of  men  in  the  sanoo 
financial  circumstances  would  or  should  treat 
their  children,  if  the  treatment  is  as  good  as 
the  father  himself  would  naturally  give  his  le- 
gitimate child.    Elythe  v.  Ayree  (Cal.)         40 

2.  A  bastard  child  is  received  into  the 
father's  family  as  far  as  is  necessaiy  to  comply 
with  Cal.  Civ.  Code,  g  280,  for  the  purpose  of 
making  It  legitimate,  where  he  publicly  and 
proudly  acknowledges  the  child  as  his.  and 
has  her  picture  on  the  wall  of  bis  room,  and 
causes  her  to  be  named  and  baptized  with  his 
family  name,  although  the  child  is  in  a  for- 
eign country  where  she  was  bom,  if  tbe  father 
has  no  wife  and  no  kin  except  in  a  collateral 
line,  and  they  are  all  in  a  foreign  country,  and 
he  lives  in  a  lodging- bouse  with  a  mistress* 
except  when  stopping  in  a  log  house  in  the 
mountains.  Id. 

8.  A  **  competent  witness  '^  in  whose  pres- 
ence an  acknowledgment  of  an  illegitimate 
child  must  be  signed  in  order  to  constitute  the 
child  an  heir  under  Cal.  Civ.  Code,  g  1887, 
need  not  be  an  attesting  or  subscribing  wlt- 

id. 


4.  A  letter  to  an  illegitimate  child  begin* 
ning,  *'My  darling  child,"  and  ending,  "From 
your  loving  father; "  and  one  to  the  child's 
grandfather,  requesting  the  child  to  be  baptized 
with  the  fathers  name  and  brought  up  in  a 
specified  church,  being  signed  in  the  presence 
of  a  competent  witness, — constitute  a  sufficient 
acknowledgment  of  the  child  to  make  her  an 
heir,  under  Cal.  Civ.  Code,  §  1887,  although 
ibe  letters  contain  no  recital  of  the  fact  thai 
tbe  child  is  illegitimate.  JdL 
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5.  The  bastard  child  of  a  domiciled  dti 
sen  may  be  made  a  legitimate  child  under  Cal. 
OiT.  Code,  §  280,  by  the  father's  public  ac- 
knoivledgment  and  adoption  as  such,  although 
the  mother  has  always  been  domiciled  in  Eng- 
land, where  the  child  was  begotten  and  born 
and  continued  to  live  until  after  the  father's 
death.  Id, 

6.  The  penalty  incurred  by  a  person  con- 
▼icted  in  a  bastardy  proceeding,  under  8.  C. 
Gen.  Slat.  $g  1579  ^  J09.,  on  fiilure  to  enter 
Into  a  recognizance  for  Uie  support  of  the  bas- 
tard child.ls  not  a  "debt,"  within  the  meaning 
of  a  constitutional  proTision  against  imprison- 
ment for  debt.    StaU  v.  Brm$er  (8.  C.)     862 

7.  A  Judgment  on  conviction  of  bastardy 
does  not  authorize  perpetual  punishment  be- 
cause it  directs  execution  for  |^  annually  as 
for  a  penalty  on  default  of  the  required  recog- 
nizance, and  confinement  upon  execution  in 
Jail  until  payment  is  made  in  case  the  execu- 
tion be  returned  naUa  bona  as  in  a  <xi.  m.,  since 
the  accused  is  entitled  to  the  privileges  of  in- 
solvent debtors.  Id, 

N0TB8  AND  Bribfs. 

Bastardy;  nature  of  the  proceeding.        808 

BICYCLE.    See  also  Bridgbs;  Evidbnob, 

4. 

NOTB8  AND  BkIBFB. 

Bicycles;  regulation  of  bicycle  riding.  882 
BILLS  AND  NOTES.    See  also  Abbump- 

BIT. 

1.  The  taking  of  interest  In  advance  on  a 
note  is,  in  the  absence  of  any  contrary  agree- 
ment, prima  facie  evidence  of  an  agreement 
to  forbear  collecting  the  note  during  the  period 
for  which  interest  is  paid.  SkeUy  t.  Briitol 
Ban.  Bank  (Ooun,)  599 

2.  The  maturity  of  a  negotiable  promissory 
note  expressly  made  payable  in  the  future  can- 
not be  hastened  by  a  clause  in  a  mortgage 
giTen  to  secure  it,  authorizing  the  mortgagee 
to  declare  the  '*  whole  sum"  to  be  due  upon 
default  hi  any  provision  of  the  mortgage. 
White  T.  MiUer  (Minn.)  678 

8.  A  transfer  of  commercial  paper  before 
maturity  but  without  indorsement  passes  an 
equitable  title  only;  and  notice  thereafter  given 
to  the  transferee,  of  equities  between  the 
maker  and  payee,  will  make  the  transferee 
subject  thereto,  notwithstanding  he  sut)se- 
quently  obtains  an  actual  indorsement  before 
maturity.    Patey  v.  Stavffer  (La.)  716 

4.  The  fact  that  the  consideration  of  a  nego- 
tiable note  is  future  and  contingent  does  not 
make  It  liable  to  equities  between  the  parties 
in  the  bands  of  a  bona  tide  holder  before 
maturity.  Id. 

5.  An  accommodation  note  paid  at  its  ma- 
turity by  the  real  debtor,  although  he  is  not  a 

Earty  to  it,  cannot  be  thereafter  transferred  by 
im  so  as  to  give  it  yalidity  against  the  accom- 
modation makers  and  indorsers.  CaUreU  y. 
WatkimiYK,)  764 

t.  The  purchaser  of  an  accommodation  note 
19  L.R.  A. 


after  its  maturity  gets  no  better  or  greater 
right  to  enforce  2t  against  the  maker  or  in- 
dorser  than  If  it  were  ordinary  negotiable  busi- 
ness paper  given  for  value.  Id, 

NOTBB   AHQ   BRIBF& 

See  also  Pbincipal  and  Agent. 

Bills  and  notes;  effect  on  maturity  thereof, 
o'  clause  in  mortgage.  678 

Transfer  before  maturity  without  indorse- 
ment. 717 

Liability  of  accommodation  maker  on  note 
transferred  after  maturity.  754 

BLANK.     Bee  Aoknowlbdgmbnt,  Notbb 
andBbzefb. 

BONA  FIDE  PURCHASER.    See 

CoBPORATiONS;  Inoomfbtbnt  Personb; 

MOBTOAaB,      1,       KOTR8     AND     BrII£F8; 

Ybndob  and  Ppkohabbb. 

BONDS. 

1.  The  erasure  of  the  name  of  a  surety  from 
the  body  of  an  ofScial  bond  before  he  has 
executed  it  and  the  substitution  of  another 
will  not  release  sureties  who  had  already 
signed  it  and  delivered  it  to  the  principal, 
where  the  bond,  when  finally  delivered  by 
him  to  the  obligee,  is  regular  on  its  face  and 
the  latter  has  no  notice  of  the  change.  King 
County  y.  Ferry  (Wash.)  600 

8.  The  extension  by  statute  of  the  term  of 
an  officer  who  was  elected  for  two  years,  and 
"until  his  successor  is  elected  or  qualified," 
will  not  make  his  sureties  liable  for  any  de- 
fault occurring  after  the  two  years  have  ex- 
pired, although  the  bond  states  the  time  when 
the  term  commences,  but  not  when  it  endtf, 
and  further  provides  that  it  ^hall  remain  in 
effect  while  he  shall  act  ''under  such  elec- 
tion." Id, 

BOUNDARnSS. 

1.  Ascertained  objects,  natural  landmarks, 
and  reputed  boundaries,  control  mere  course 
and  distance  in  determining  the  boundaries  of 
land.     Tmu  v.  St.  Albans  (W.  Va.)  803 

8.  Disputed  boundaries  between  adjoining 
lands  may  be  settled  by  express  parol  agree- 
ment, executed  immediately  and  accompanied 
by  possession  according  to  such  agreement. 

Id. 

BOYCOTT.    See  Gabb;  Oonspikact,  8,  7; 
CONTRMFT,  2,  4. 

BRIDGES.    See  also  Licbnbb;  Pboximatb 
Causb,  2. 

A  rule  or  by-law  forbidding  any  person  to 
ride  a  bicyclel  tricycle,  or  velocipede  over  a 
public  bridge  is  within  the  authority  granted 
to  county  commissioners  by  statute  to  "make 
reasonalile  rules  and  regulations  for  the  us6  of 
said  bridge."    TutiUey  v.  Perkins  (Md.)     6S2 

NOTB8  AND  BbIBFS. 

Bridge;  liability  for  defective  condition  of. 

865 
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BUILDINGS.    See  Appeal  and  Error, 
7,  8;  FiXTUBBB,  4;  Hohbbtbad,  1. 

BURIAL. 

A  widow  has  the  right  to  coDtrol  the  bnrial 
of  her  husband  in  preference  to  the  next  of 
kin  (here  the  father),  and  may  remove  the  body 
from  the  place  where  it  was  buried,  without 
her  consent,  by  the  next  of  kin.  Eackett  v. 
Eackett(R.  I.)  568 

NOTBB  AND  BrIEFB. 

Burial;  right  to  control.  558 

CANAL.    See  Corporations,  9;  Evidence, 

6;  LlOENBB. 

CANNON.    See  Municipal  Corporationb, 


CARRIERS. 

Trial,  1,  8. 


See  also   Civil  Rightb; 


1.  I^pot  agents  have  the  power,  as  incident 
to  the  office,  to  make  reasonable  regulations  as 
to  the  conduct  of  business  at  their  depota,  un- 
less restricted,  controlled,  or  limited  in  that 
respect    Smith  v.  Chamberlain  (S.  C.)       710 

3.  A  railroad  company  need  not  have  gas  or 
electric  lighta  on  its  station  platforms  at  vil- 
lages where  such  lights  are  not  used.  Sargent 
V.  St,  Louie  dkS.  F.  B.  Co.  (Mo.)  460 

8.  A  passenger  is  under  obligation  to  look 
where  he  stepis  on  the  depot  platform  at  a 
small  station,  on  which  baggage  and  mail 
bags  sre  handled.  Id, 

4  The  fact  that  mail  bags  are  thrown  on  a 
station  platform  by  postal  clerks  under  the 
control  of  the  United  States  doea  not  relieve 
the  carrier  from  the  duty  to  guard  against  ac- 
ddentB  to  passengers  from  them.  Id. 

6.  A  railway  postal  clerk  in  the  employ- 
ment of  the  United  States,  who  is  entitled  to 
ride  free  while  on  duty  or  when  traveling  to 
and  from  duty,  is  a  passenger,  entitled  to  the 
same  care  and  protection  as  other  passengers, 
while  returninff  home  from  duty,  although  he 
is  in  the  postal  car  assisting  in  handling  the 
mail  by  request  of  the  clerk  in  charge,  and  has 
not  paid  or  offered  to  pay  fare,  or  exhibited 
his  commiasion  as  postal  clerk,  or  notified  the 
conductor  of  his  presence  on  the  train,  and 
the  conductor  has  not  learned  that  he  is  on  the 
train.  Cleveland,  0.  O.  d  St.  L.  R.  Co.  v. 
Ketcham  (Ind.)  889 

0.  A  passenfler  on  a  ferrv  boat  on  which 
there  are  no  animals  or  vehicles  is  not  guilty  of 
negligence  contributing  to  his  injury,  in  start- 
ing to  pass  from  the  boat  by  the  vehicle  way 
when  that  is  opened  for  passengers  by  the  per- 
sons in  charge,  so  as  to  prevent  his  recovery 
for  injury  by  a  runaway  horse  which  had  es- 
caped from  its  stable-yard  at  a  distance  from 
the  ferry,  and  bad  bolted  into  the  ferry  house 
and  into  that  driveway.  Watson  v.  Camden 
AA.ILCo.  (N.  J.  Err.  &  App.)  487 

7.  A  railroad  oompanjjr  which  carries  a  sick 
passenger  past  his  destination  while  uncon- 
scious, although  the  conductor  and  station 
agent  had  agreed  to  ffive  him  care  on  the  way 
and  have  him  carriea  from  the  train  at  his  des 
19  L.  R.  A. 


tination,  and  puts  h^m  off  in  fact  at  a  small 
way  station  where  he  is  left  nearly  forty  hours^ 
without  care  and  attention,  and  then  brought 
back  to  his  destination,— is  liable  for  the  inju- 
ries which  result  to  him  therefrom.  Weigki' 
man  v.  LouieeiUe,  N.   0,  db  T.  B.  Co.  (M»l) 

671 

8.  A  conductor  requiring  an  Intoxicated  man 
to  leave  the  train  for  nonpayment  of  fare  does 
not  render  the  carrier  liable  for  the  death  of 
the  man  from  exposure,  where  the  conductor 
did  not  have  reasonable  ground  to  believe  that 
the  man  was  unable  to  find  his  way  or  walk  to 
the  nearest  house,  or  to  the  railroad  station,  or 
even  to  his  own  father's  house,  which  was  not 
far  away.  Boeeman  v.  Carolina  C.  B.  Co.  (N 
C.)  887 

9.  A  somewhat  intoxicated  passenger  wbo 
gets  off  safely  without  assistance,  when  told 
that  he  must  pay  his  fare  or  leave  the  train, 
and  whom  the  conductor  has  seen  a  few  min- 
utes before  in  an  eatinirhouae  demanding  food 
and  actini;  somewhat  boisterously,  may  be  rea- 
sonably supposed  to  be  capable  of  reaching  a 
place  of  safety,  where  he  is  left  in  the  evening, 
when  it  is  neither  raining  nor  freezing,  within 
200  yards  from  a  dwelHng-houae,  and  not  far 
from  the  railroad  station.  Id. 

10.  A  conductor  is  not  bound  to  act  upon 
the  volunteered  opinion  of  anv  pasaenger  as  to 
the  physical  or  mental  state  of  a  drunlEen  man 
who  has  been  expelled  from  the  train,  where 
he  has  no  reasonable  ground  to  believe  that  (be 
man  is  unable  to  find  a  place  where  he  will  he 
safe.  Id, 

11.  A  railroad  company  is  liable  to  a  passen- 
ger on  a  freight  train  for  violently  Jerking  the 
train  after  a  passenger  had  arisen  in  the  car  to 
alight  lust  as  it  stopped  at  the  sutlon  platform 
after  the  station  had  been  announced  in  the 
usual  manner.  Chicago  db  A,  B,  Co.  v.  Amol 
(lU.)  813 

12.  The  assumption  by  a  passeneer  of  the 
extra  risks  of  riding  on  a  freight  train  doea  not 
include  any  greater  risk  as  to  the  condition  of 
the  track  than  passengers  on  other  trains  as- 
sume.    Chio  Valley  B.  Co.  v.  Watoon  (Ky.)  810 

18.  An  ordinance  requiring  street-railroad 
tickets  to  be  kept  for  sale  by  the  conductor  or 
driver  of  every  car  is  not  unreasonable,  and  is 
within  the  statutory  grant  of  power  to  fix  and 
determine  the  fare.    Sternberg  v.  State  (Net> ) 

570 

14.  A  stipulation  fixing  the  value  of  life- 
stock  in  a  carrier's  contract,  if  fairly  made  as 
the  basis  of  the  rate  of  compensation  for  the 
carrier's  services  and  risks,  will  constitute  the 
limit  of  recovery  for  loes  of  the  Btock.  although 
it  is  caused  by  the  carrier's  negligence:  but 
such  limitation  is  invalid  in  case  of  negligence, 
if  its  purpose  was  merely  to  limit  the  amount 
of  the  carrier's  liability.  Alair  v.  Northern  P. 
B.  Co.  (Minn.)  764 

15.  The  provisions  of  the  Interstate  Com- 
merce Law  re(}uiring  connecting  railroads  to 
receive  and  deliver  passengers  and  freight  from 
other  roads,  and  afford  equal  facilities  for  the 
interchange  of  traffic,  apply  with  equal  force 
to  their  officers  and  employees.  Toledo^  A,  A. 
diN.  M.  B.  Co.  T.  Penntylvania  Co.  (C.  C.  K. 
D.  Ohio)  W 
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K0TB8  A3a>  Bbief^ 
6ee  abo  Ciyzl  Riohtb. 

Carrion:  what  risk  is  assumed  by  a  passen- 
ger on  a  freight  train;  as  to  jerking  tbe  cars  in 
starting  or  stopping;  risk  in  stock  car;  degree 
of  care  required  in  other  cases.  810 

Liability  for  injury  to  passenger  for  nefsli- 
gence.  818 

Exposure  of  drunken  passenger  to  danger  by 
ejection  from  car.  827 

Liability  of  railroad  companies  for  injuries 
received  by  postal  clerks  on  their  trains;  as  to 
liability  generally;  relief  from  liability  by  stat- 
ute. 889 

Validity  of  contract  limiting  amount  of  lia- 
bility for  property.  764 

CASE.    See  also  Assumpsit. 

1.  An  incorporated  labor  union  Is  liable  for 
tbe  damages  sustained  by  a  nonunion  man 
-whose  discharge  from  servioe  was  caused  by 
the  threats  of  tbe  union  to  proclaim  that  the 
employer's  house  was  a  nonunion  one,  ffiving 
him  to  understand  that  his  business  would  suf- 
fer great  loss  in  consequence.  Luekd  y.  Cloth- 
ina  Outteri  d  T.  Amrnbly,  Ko.  7607.  K.  qf  L. 
CMd.)  408 

2.  A  notice  by  a  labor  union  to  an  employer, 
that  all  labor  organizations  of  the  city  will  be 
notified  that  his  nouse  is  a  nonunion  one  if  he 
retains  a  certain  nonunion  man  in  his  employ, 
is  a  sutfldent  threat  of  loss  or  injury  to  the 
employer  in  case  he  retains  the  nonunion  man, 
to  mase  the  union  responsible  for  the  discharge 
of  such  employee.  Id, 

CHARITIES.    See  also  Taxxb,  8, 4 

1.  A  trust  for  the  publication  of  religious 
books  of  a  specified  character  is  charitable. 
JSeUy  V.  HiidioU  (R  L)  418 

3.  A  trust  to  keep  testator's  house  open  for 
the  entertainment  of  ministers  and  others  of 
bis  faith  * 'traveling  in  tbe  service  of  truth," 
liL'ing  merely  for  hospitality,  although  the  pur- 
pose may  have  been  to  aid  in  spreading  tbe 
truth,  is  not  charitable.  Id. 

8.  A  trust  to  keep  in  repair  the  grayes  of  a 
testator  and  his  sisters  does  not  constitute  a 
charitable  use.  Id, 

4.  Tbe  custom  of  a  society  of  friends  to  pay 
from  its  treasury  for  tbe  traveling  expenses 
and  entertainment  of  members  does  not  make 
a  gift  by  will,  by  a  member  of  the  society,  in 
trust  to  keep  bis  house  open  for  tbe  reception 
and  entertainment  of  all  of  his  faith  "tmveling 
to  meetings  or  otherwise  in  tbe  service  of 
truth,'*  A  religious  or  charitable  trust,  or  any- 
thing ti.ore  than  a  gift  for  hospitality,  which 
cannot  be  sustained  as  a  charitable  trust    Id, 

5.  A  direction  in  a  will  "to  use  a  part"  of 
tbe  estate  for  reprinting  and  circulating  cer- 
tain religious  books,  as  tbe  means  in  the  bands 
of  the  trustees  "shall  increase  and  allow  it," 
innst  fail  where  the  other  trusts  created  by  the 
-will  are  invalid.  The  whole  estate  cannot  be 
applied  to  this  purpose,  and  the  amount  ap- 
plicable thereto  is  unascertainable.  Id, 

0.  The  benefit  of  the  poor  is  a  merely  subor- 
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dinate  purpose  which  does  not  make  valid  a 
trust  created  explicitly  for  hospitality  to  min- 
isters and  others  "travelinff  in  the  service  of 
truth,"  where  in  the  preamble  the  will  says  tbe 
estate  shall  be  applied  strictly  "according  to 
tbe  directions"  therein  given,  although,  in  an 
Instrument  appended  to  tbe  will,  testator  leaves 
it  to  the  judgment  of  his  executors  to  apply 
funds  in  their  hands  "to  the  personal  relief  of 
the  poor,  or  otherwise  in  the  service  of  the 
truth."  [d. 

7.  The  whole  trust  fails  where  an  unascer- 
tainable portion  thereof  is  given  on  a  void 
trust,  although  the  remainder  is  giyen  on  a 
trust  that  is  valid.  Id. 

8.  The  doctrine  of  cif  prS$  does  not  justify 
appropriating  an  Invalid  gift  in  trust  for  the 
entertainment  of  traveling  members  of  tbe  So- 
ciety of  Friends,  of  the  same  faith  as  that  of 
the  testator,  to  the  printing  of  religious  ix)oks 
for  the  use  of  the  poor  of  that  society,  where 
he  had  devoted  to  these  purposes  only  tbe  sur- 
plus which  might  remain  after  meeting  the 
demands  of  the  main  trust.  Id, 

9.  The  doctrine  of  ey  prh  does  not  apply  to 
a  bequest  which  is  not  made  to  a  definite  char- 
itable use.  Id» 

Norm  AHD  Briefb. 
See  also  Taxes. 
Charities;  validity  of  gift  for;  doctrine  of  cp 
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CHATTEL    MORTGAGE.     See    Con- 
flict OF  Laws,  2;  MoRTaAOs,  6-8. 

CHECK.    See  Garnibhaceht,  4;  Notes  and 
Briefs;  Payukmt. 

CrVIIi  BIGHTS.    See  also  Trial.  1. 

1.  A  carrier  may  exclude  a  colored  woman 
from  a  car  set  apart  for  ladies,  where  she  is 
given  an  opportunity  to  ride  with  people  of 
her  own  color  in  a  car  which  is  equal  in  ac- 
commodations to  the  other.  Ohilion  v.  St. 
Louis  d  L  M.  R.  Co.  (Mo.)  269 

d.  Separate  waiting-rooms  for  white  and 
colored  passengers  may  be  set  apart  in  a  rail- 
way depot,  provided  the  accommodations  are 
equal.    Smith  v.  Chamberlain  (8.  C.)  710 

8.  The  mere  drcumstanoe  that  there  has 
been  at  some  time  chewing  and  smoking  in  a 
room  set  apart  for  colored  passengers,  and  not 
in  the  one  set  apart  for  white  passengers,  does 
not  conclusively  show  that  the  accommoda- 
tions of  the  two  rooms  are  not  substantially 
equal  at  a  time  when  there  Is  no  chewing  or 
smoking  In  the  roooL  LL 

Notes  and  Briefs. 

Civil  rights;  of  colored  persons  on  railroads. 

269 
Separation  of  white  and  colored  passengers. 

714 

COAL.    See  Mines,  Notes  and  Briefs. 

COMMERCE.     See   also   Carriers,    16; 
Conspiracy,  1,  4,  6,  7;  Taxes,  2. 
A    law    requiring    all    regular    paeisengRr 
trains  to  stop  at  county-seats  does  not  oonsti- 
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tute  a  ie(s\iiaiion  of  interstate  commerce,  even 
as  ro  a  train  which  runs  to  another  state  and 
carries  United  States  mail  Hhnaii  0.  B,  Oo.y. 
People  (Dl.)  119 

COHMUNITT  PROPERTY.    See  Hub 

BAJTD  AND  WlFB*  1,  NOTB8  AND  BrISFS. 

CONDITION.    See  Contraotb,  8:  Dbed, 
8,  4,  NoTBB  AHD  Briefs. 

CONDITIONAI.  PARDON.    See  Cbdc- 
INAL  Law,  2,  8. 

CONDITIONAL  SALE,    See  Salb. 

CONFLICT  OF  LAWS. 

1.  An  oral  contract  for  real  propertj,  if 
Talid  at  the  place  where  it  is  made  and  where 
the  property  is  situated,  may  be  enforced  in 
another  state  notwithstanding  a  statute  of  the 
ktter  declaring  that  such  contract  shall  be 
▼oid  if  not  in  writing.     Woif  ▼.  Burke  (Colo.) 

792 
'  2.  A  chattel  mortgage  duly  recorded  so  as  to 
constitute  notice  in  one  state  is  by  comity  good 
in  another  state  to  which  the  property  is  taken 
in  violation  of  the  agreement  and  sold,  even  as 
affainst  an  innocent  purchaser  of  the  property 
for  value,  unless  this  rule  is  against  the  policy 
of  the  laws  of  the  latter  state.  Jfational  Bank 
€f  Commerce  v.  Morrie  (Mo.)  468 

8.  The  exemption  of  wages  by  the  law  of 
the  state  in  which  is  the  residence  of  both 
debtor  and  creditor  and  the  place  where  the 
wages  are  payable,  cannot  be  defeated  by  gar- 
nishment pending  in  another  state,  although 
the  debtor  is  a  railroad  corporation  which  has 
a  residence  also  in  such  other  state.  IUin<n» 
a  B.  Co.  V.  f^iih  (Miss.)  677 

4.  The  law  of  the  domicil  of  the  father, 
and  not  that  of  the  mother  or  of  the  child, 
governs  the  question  of  the  legitimation  of  a 
Dastard  child  by  the  father's  acknowledgment 
and  other  acts,  the  same  as  In  case  of  subse- 
quent marriage.    Blyihe  ▼.  Ayree  (Cal.)        40 

Notes  Am)  Briefs. 

See  also  GARNramoBNT.  ^ 

Conflict  of  laws;  extraterritorial  effect  of 

chattel  mortgage.  468 

As  to  the  Statute  of  Frauds.  793 

CONGRESS,    See  also  Mandamus,  8. 

A  state  which  is  entitled  to  increased  repre- 
sentation in  Congress  according  to  the  latest 
census  cannot  have  such  representation  until 
Congress  has  made  provision  therefor;  and 
when  the  congressional  apportionment  Act  is 
made  to  take  effect  in  the  future  the  state  has 
no  remedy  for  the  denial  of  the  increased  rep- 
resentation during  the  mean  time.  State^ 
Oramelien,  v.  Boyd  (Neb.)  227 

CONSPIRACY.    See  aUK>  Case;  Injunc- 
TiOK,  4-7,  9. 

1.  A  combination  of  persons, without  rewd 
to  their  occupation,  which  will  haye  the  effect 
to  defeat  the  provisions  of  the  Interstate  Com- 
19L.R.A. 


meroe  Law  inhibiting  discriminations  in  the 
transportation  of  freight  and  passengers^  and, 
further,  to  restrain  the  trade  or  commerce  of 
the  countiT, — will  be  obnoxious  to  the  pen- 
alties therein  prescribed.  Waierkousew.  Oimer 
(C.  0.  S.  D.  Ga.)  40S 

2.  A  combination  of  railroad  employ^  to 
act  ooncertedly  in  quitting  their  employment, 
in  a  way  to  injure  their  employer,  aid  in  en- 
forcing a  boycott,  injure  the  public*  and  op^ 
press  other  employes,— is  criminal.  ToUdo^ 
A.  A,  d  N.  M.  B,  Co,  T.Pennsifluinia  Co.  (C. 
C.  N.  D.  Ohio)  896 

8.  While  an  employ^  mav  bestow  or  with- 
hold his  labor  as  he  will,  if  he  uses  the  bene- 
fit which  his  labor  is  or  will  be  to  another  by 
threatening  to  withhold  or  agreeing  to  bestow 
it,  or  bv  actually  withholding  it  or  bestowing 
it,  for  the  purpose  of  inducing,  procuring,  or 
compelling  that  other  to  commit  an  unlawful 
and  criminal  act,  such  withholding  or  bestow- 
ing his  labor  is  itself  an  unlawful  and  crimi- 
nal acL  Toledo,  A.  A,  A  N.  M,  E.  Co.  ▼. 
Penntyivania  Co.  (C.  C.  N.  D.  Ohio)  887 

4.  All  persons  combining  to  carry  out  the 
rule  of  the  Brotherhood  of  Locomotive  Engi 
neers  which  requires  employes  on  one  road  lo 
refuse  to  handle  property  belonging  to  a  con- 
necting road  on  which  a  strike  of  engineers 
is  pending  are,  in  case  such  roads  are  subject 
to  the  Interstate  Commerce  Law,  punishable 
under  U.  8.  Rev.  Stat,  g  5440,  relating  to 
cooftpiraciea  to  commit  offenses  againat  the 
United  States,  if  any  one  of  them  does  an  act 
in  furtherance  of  the  combination.  Id. 

6.  Members  of  a  labor  orgarization  who 
procure  railroad  companies  to  refuse  to  handle 
interstate  freight  from  a  company  with  which 
such  organization  is  in  conflict  violate  the 
provisiona  of  the  Interstate  Commerce  Law 
declaring  any  carrier  or  any  director,  officer, 
receiyer,  agent,  or  person  acting  for  or  em- 
ployed by  an  incorporated  carrier,  who,  alone 
or  with  any  other  corporation,  person,  or  par- 
ty, shall  willfully  fail  or  omit  to  do  any  act. 
or  cause,  or  willingly  suffer  or  permit  any  act, 
required  b^  such  Act  to  be  done  or  not  lo  be 
done,  or  aid  or  abet  such  omission  or  failure, 
to  be  guilty  of  a  misdemeanor.  Id. 

6.  Members  of  a  labor  organization,  em- 
ployes of  a  railroad  company,  and  tbt  officers  of 
such  organization  though  not  such  employ^ 
who,  by  threatening  to  withh<ild  their  lalxir 
from  such  company  unless  it  violates  the  In- 
terstate Commerce  Act  by  refusing  to  accept 
cars  containing  interstate  freights  from  another 
road  with  which  such  organization  is  in  con- 
flict, cause  it  to  ref  um  to  accept  such  freights,— 
are  civilly  liable  to  the  latter  road  for  an^  \os 
it-flicted  in  pursuance  of   their   conspiracv. 

Id. 

7.  Rule  12  of  an  association  of  locomotive 
engineers,  styled  "The  Brotherhood  of  Lo- 
comotive Engineers,"  which  provides:  "  That 
hereafter  when  an  issue  has  been  sus- 
tained  by  the  grand  chief,  and  carried  into 
effect  by  the  Brotherhood  of  Locomotive  En- 
gineers, it  shall  be  recognized  as  a  violation 
of  obligations  if  a  meml)er  of  the  Brotherhood 
of  Locomotive  Engineers,  who  inay  he  em- 
ployed on  a  railroM  run  in  connection  with 
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or  ftdjaoeot  to  said  road,  handle  the  prop- 
erty beloDging  to  said  railroad  or  system  in 
any  way  that  may  benefit  said  company  with 
which  the  Brotherhood  of  Locomotive  En- 
gineers are  at  Issae,  until  the  grievances  or 
usues  or  differences  of  anv  nature  or  kind 
have  been  amicably  settled/^is  plainly  a  rule 
or  agreement  in  restraint  of  trade  or  commerce 
and  violative  of  the  Act  of  Congress  of  July 
2,  1880,  8  1.  Wate9'hou$e  t.  Oomer  (0.  C.  8. 
D.  Qa.)  408 

CONSTrrnnONAL    law.    see    also 
CmiTssT,  1. 

1.  The  publication  of  proposed  constitu- 
tional  amendments,  with  the  statutes  of  the 
year,  after  they  have  been  concurred  in  by  both 
Houses  of  the  Legislature,  sufficiently  complies 
with  the  requirement  of  publication  for  three 
months  before  election,  although  their  publi- 
cation was  from  sixteen  to  eighteen  months 
prior  thereto, — at  least  where  this  mode  of 
publication  of  the  proposed  amendments  has 
been  uniformly  followed  in  numerous  in- 
stances.   State,  Torrt/8on,y.  QreyiNer.)     184 

2.  The  provision  of  the  14th  Amendment  of 
the  Federal  Constitution,  that  no  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens,  does 
not  undertake  to  confer  any  new  rights  or  reg- 
ulate individual  rights,  but  simply  prohibits 
state  legislation.  Chiltony.  /^.  Louis  d  I.  M. 
K  Co,  (Mo.)  260 

8.  A  statute  declaring  that  taxes  which  were 
not  lawfully  due  shall  be  deemed  to  have  been 
involuntarily  paid  when  the  payments  were 
made  on  returns  made  on  blanks  and  under  in- 
structions received  from  the  tax  officers  is  in 
conflict  with  a  constitutional  provision  against 
retroactive  laws,  where  the  latter,  at  the  time 
the  payments  were  made,  regarded  them  as 
voluntary  and  did  not  give  any  right  to  recover 
them  back.    Hamilton  County  v.  Ba9che{0\Ao) 

584 

4.  The  exemption  from  road  duty,  of  the 
«mploy6s  of  a  certain  railroad  corporation, 
will  not  be  held  unconstitutional  as  the  grant 
of  a  special  privilege  to  particular  persons, 
where  it  does  not  appear  that  the  purpose  of 
the  Legislature  was  not  to  provide  for  the  safety 
and  security  of  persons  and  property  carried 
hy  such  company.    State  v.  WomUs  (N.  C.) 

5.  An  ordinance  prohibiting  street  parades, 
with  shouting,  singing,  or  music,  without  ob- 
taining permission  from  a  city  officer,  but  ex- 
cepting from  its  provisions  funerals,  fire  com- 
paniesTstate  militia.and  political  parties  having 
a  state  organization «— is  unconstitutional  by 
reason  of  its  unreasonable  and  unjust  discrim- 
ination denying  equal  privileges  and  protection 
of  the  laws.    Re  Qarrabad  (Wis.)  858 

6.  The  business  of  maintaining  a  private 
asylum  for  the  treatment  of  mild  forms  of  in- 
aanity,  inebriety,  and  other  nervous  and  mental 
diseases,  is  a  lawful  one  which  cannol  be  pro- 
hibited either  directly  or  indirectly  by  unrea- 
sonable and  oppressive  regulations.    Six  parte 

W/iittoeU  (Cal)  727 

7.  A  contingent  claim  to  a  reversion  in  re- 
spect to  the  real  estate  of  a  corporation  in  case 
19  L.  R.  A. 


of  its  dissolution,  which  is  dependent  on  the  ac- 
tion of  the  sovereign  in  insisting  upon  a  for- 
feiture of  the  charter,  is  a  mere  expectancy 
which  can  be  defeated  by  legislation  authoriz- 
ing a  sale  of  the  property  under  Judicial  decree, 
or  granting  the  privileges  of  the  old  corpora- 
tion, or  even  additional  privileges  to  a  new  cor- 
poration which  becomes  its  successor.  Bass 
Y.  Boanoke  Na/t.  da  W.  P.  Co.  (N.  0.)         247 

KoTEB  AHD  Briefs. 

See  also  MuNioiPAXt  CoBifOBATioziB ;   Km- 
sahob. 

Constitutional  law;  legislative  power  to  de- 
feat contingent  interests  in  property.  247 

Power  of  Legislature  to  change  or  destroy 
estates  by  dower,  curtesy,  or  simfiar  estates;  as 
to  dower;  as  to  curtesy;  rights  in  wife's  per- 
sonal property.  266 

Bights  of  citizens  to  engage  in  lawful  busi- 

727 
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CONTAGIOUS  DISEASE. 

NOTBS  A2(D  BBTBFa. 

Liability  for  communicating. 

CONTEMPT. 

1.  For  willfully  refusing  to  attend  and  testify 
before  the  House  of  Representatives,  or  a  com- 
mittee having  an  election  contest  properly 
pending  before  It,  a  person  duly  subpcenaed 
may  be  lawfully  imprisoned  for  contempt. 
Be  Ounn  (Kan.)  519 

2.  An  engineer  who,  while  on  the  road,with 
his  train  refuses  to  switch  into  the  train  a  car 
from  another  road  with  which  the  labor  organ- 
ization to  which  he  belongs  is  in  conflict,  de- 
clares that  he  quits  the  employment  of  the 
company,  and  refuses  repeated  orders  to  pro- 
ceed wiUi  his  train;  but,  upon  receiving  an  or- 
der from  such  labor  organisation,  completes 
his  trip,  and  thereafter,  upon  being  told  what 
his  next  run  will  be,  gives  no  notice  of  having 
quit  or  intending  to  quit  his  employment, — ^u 
guilty  of  contempt  as  violating  an  injunction 
restraining  the  company  from  refusing  equal 
facilities  for  the  interchange  of  traffic  to  such 
other  company,  of  which  he  has  notice.  To- 
ledo, A,  A,  4b  N.  M,  B.  Co,  v.  Pennsylvania 
Co.  (C.  C.  N.  D.  Ohio)  896 

8.  The  proper  practice,  upon  the  refusal  of 
employes  to  obey  an  injunction  against  a  rail- 
road corporation,  is  the  issuance  of  a  citation 
requiring  them  to  appear  and  show  cause  why 
they  should  not  be  attached  for  contempt,    la, 

4.  An  emp]oy§  of  a  railroad  company  is  not 
guilty  of  contempt  as  disobeying  an  injunction 
restraining  the  company  from  refusing  to  an- 
other road  equal  facilities  for  the  intercban^ 
of  traffic,  where,  rather  than  perform  the  duties 
necessary  to  such  interchange,  he  quits  the 
service  in  good  faith,  unconditionally  and  ab- 
solutely, while  his  train  is  safely  stored  in  the 
company's  yard  and  no  si)ecial  injury  can  re- 
sult, no  lives  be  imperiled,  or  property  jeopar- 
dized, by  his  refusal  to  continue  in  the  service; 
but  so  long  as  he  continues  in  the  service  he  is 
guilty  of  contempt  in  refusing  to  obey  such  in- 
junction. M. 
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CONTINGENT     INTERESTS.       See 

COKSTITUTIOKAL       LaW,     NoTJBB       ASD 

Bbiefb. 

CONTRACTS.    ImpairiDj(  Obligation  of, 

see  Appbal  and  Ebbor,  23. 
See  also  Conflict  of  Laws,  1. 

1.  A  parol  agreement  to  sell  and  assini  a 
bond  and  mortgage  is  a  contract  for  tbe  sale  of 
goods,  wares,  and  merchandise,  within  the 
Statute  of  Frauds.  Ch'eenwood  v.  Law  (N.  J. 
Err.  &  App.)  688 

2.  A  sale  of  standing  timber,  whether  or 
not  tbe  parties  contemplate  its  immediate  sev- 
erance and  removal  by  tbe  vendee,  is  a  contract 
ooQcerning  an  interest  in  lands  within  the 
meaning  of  the  Statute  of  Frauds,  and  is 
voidable  by  either  party  if  not  in  writing. 
Eirth  V.  Oraham  (Ohio)  721 

8.  A  subscription  to  a  building  on  the  ex- 
press condition  that  it  shall  be  completed  with- 
in a  certain  time  fails  unless  the  condition  is 
complied  with.  Cincinnati,  8,  A  O,  R.  Co,  y. 
BenHey  (0.  0.  App.  6th  0.)  796 

4.  The  larffe  enhancement  of  one's  property 
by  the  erection  near  it  of  a  board  of  trade 
buildings  to  which  he  made  a  subscription 
which  failed  because  a  condition  as  to  the 
time  of  completion  was  not  complied  with 
does  not  raise  any  implied  promise  on  his  part 
to  pay  anything  therefor.  Id. 

5.  An  agreement  is  Implied  that  a  lessee 
of  mines  will  not  willfully  or  negligently  in- 
capacitate itself  from  taking  out  more  than 
the  minimum  quantity  of  coal  per  year,  where 
the  lease  is  made  on  a  certain  royalty  per  ton, 
naming  the  minimum  amount  which  shall  be 
taken  in  any  year,  and  the  expectation  of  both 
parties  is  that  a  larger  quantity  would  be 
taken.  Genet  v.  Delatoare  db  SL  Canal  Co, 
(N.  Y.)  127 

6.  A  court  of  law  should  read  a  written  con- 
tract according  to  the  obvious  intention  of  the 
parties,  in  spite  of  clerical  errors  or  omissions 
which  can  be  corrected  by  perusing  the  whole 
instrument.  Walli9  Iron  Works  v.  Monmouth 
Park  Amo.  (N.  J.  Err.  &  App.)  456 

7.  The  construction  of  a  Statute  of  Descents 
established  by  the  decisions  of  the  courts  at 
the  time  of  a  quitclaim  deed  by  heirs  claiming 
under  the  statute  becomes  a  part  of  tbe  con- 
tract and  must  govern  the  rights  of  the  parties 
as  against  a  different  construction  thereafter 
adopted  by  overruling  the  former  decisions. 
BaskeU  y,  Maxey  (Ind.)  879 

8.  An  agreement  to  pay  tbe  last  installment 
on  a  contract  upon  satisfactory  evidence  that 
no  liens  or  unsatisfied  claims  exist  on  the  work 
applies  only  to  claims  nnder  the  mechanics' 
lien  law;  and  tbe  condition  is  complied  with 
if  no  liens  are  filed  during  tbe  time  allowed 
by  law.  WaUis  Iron  Works  v.  Monmouth 
Park  Amo.  (N.  J.  Err.  &  App.)  466 

9.  A  contract  is  established  with  requisite 
certainty  to  allow  its  enforcement,  although 
the  writing  has  been  lost,  when  it  is  proved  to 
be  an  agreement  that  certain  existing  openings 
through  a  railroad  embankment  shall  be 
maintained.  Bock  Idand  dbP.RCo.  v.  Dim- 
iek  (IlL)  105 
19  L.  R.  A. 


10.  An  unlawful  purchase  of  a  lottery  ti<^ 
et  will  not  prevent  the  purchaser  from  dum- 
ing  the  proceeds  of  the  ticket  from  one  wbo 
fraudulently  obtained  it  from  him  after  it  had 
drawn  a  prize.    Martin  v.  Richardson  (Kx.\ 

m 

11.  A  contract  to  procure  evidenoe  from  an 
absconding  insolvent  debtor  and  others  tosbov 
that  a  transfer  of  his  property  was  without 
consideration,  and  that  the  transferee  knew  of 
his  insolvency,  which  evidence  is  to  be  a^ 
for  recovering  tbe  debtor's  property  by  a  credi- 
tors' bill,  a  share  of  the  proceeds  oi  whicii  t» 
to  be  given  as  compensation  for  such  services, 
— is  void  on  grounds  of  public  policy  because  it 
tends  to  subornation  of  perjury.  Uoodridi  v. 
Tcnney  (111.)  371 

18.  One  who  furnished  testimony  under  % 
contract  for  a  share  of  the  proceeds  of  liti^aiioo, 
which  was  void  as  against  public  policy,  can- 
not recover  any  part  of  such  proceeds  if  bi» 
only  claim  thereto  arises  out  of  suc^  contract. 

Id, 

18.  The  chief  engineer  of  tbe  owner,  to 
whose  decision  matters  connected  wi^  a  build- 
ing contract  are  to  be  left,  will  not  be  tbe  per- 
son to  decide  them,  after  he  has  left  the  own- 
er's employ.  WaUis  Iron  Works  ▼.  Monmovth 
Park  Asso,  (N.  J.  Err&  App.)  45$ 

KoTBs  Am)  BaiBFa. 

See  also  Cokfliot  of  Laws. 

Oontracts;  validity  of  contracts  to  procure 
testimony;  agreements  for  disclosure  of  in- 
formation; agreements  to  procure  evidence  or 
witnesses  to  be  used  in  a  suit;  agreements  with 
witnesses.  871 

Effect  of  illegality  in  remote  transaction. 

Validity  of  oral  sale  of  standing  timber;  effect 

of  oral  sale  as  a  license;  sale  of  bark.         731 

Implied,  to  pay  for  benefits  received.      W 

CONTRIBUTION. 

Contribution  may  be  allowed  between  joint 
trespassers,  where  their  trespass,  which  cod* 
sisted  of  levies  made  by  their  Joint  procure- 
ment under  their  several  attachments,  wss 
made  in  good  faith,  believing  that  the  claim 
to  the  property  by  the  person  whose  rights 
they  invaded  was  actually  fraudulent.  Van- 
diwr  ▼.  PoUak  (Ala.)  62& 

Notes  ahd  Bbtefs. 
Contribution;  between  trespasseia.  ^ 

CORAM  NOBIS. 

A  writ  of  error  coram  nobis,  or  a  motion  in 
lieu  of  it,  is  not  a  proper  process  to  reverse  & 
judgment  because  of  the  defendant's  insanity, 
as  the  judgment  can  only  be  affected  in  eouityi 
which  has  jurisdiction  in  such  cases.  1^^- 
row  y.  Umithson  (W.  Va.)  76^ 


CORPORATIONS. 

TiONAL  Law,  7. 


See  also  CoNsnru- 


1.  One  person  cannot  conduct  his  ordinary 
business  in  the  name  of  a  oorporation,  oodtr 


COBFBK— COCJBTB. 


Ky.  Grn.  8tnt.  cbap.  56,  wbicb  providea  tbat 
"fitly  number  of  persoDS  may  associate  them- 
selves  together  and  become  Incorporated. 
JjOuitnUe  Bkg.  Co.  ▼.  Biunman  (Ky.)       684 

2.  The  faflure  to  pay  np  all  the  stock  of  a 
corporation  does  not  make  one  who  has  become 
the  sole  owner  of  it  personallv  liable  for  cor- 
porate debts,  on  the  ground  of  fraud, — at  least 
^bere  these  were  incurred  long  after  the  cor- 
poration had  been  organized  and  had  been 
doing  a  prosperous  business,  and  when  the 
stock  paid  in  and  the  assets  were  amply  suffi- 
cient to  pay  all  indebtedness  then  existing. 

Id, 

8.  The  sole  ownerof  the  stock  of  a  corpora- 
tion which  is  still  doing  business  as  such  does 
not  become  personally  liable  on  ati  indorse- 
ment of  drafts  made  by  him  in  the  name  of 
the  corporation,  where  no  fraud  was  practiced 
and  all  parties  to  the  transaction  acted  in  the 
belief  that  the  corporation  alone  was  liable. 

Id. 

i.  A  stock  dividend  which  in  fact  repre- 
aents  profits  made  by  the  corporation  is  income 
belonging  to  the  life  tenant.  Hite  v.  Bite 
(Ky.)  178 

5.  A  stock  dividend  declared  out  of  profits 
resulting  from  the  sale  of  real  estate  owned  by 
the  corporation  at  the  time  of  the  testator^i 
death  belongs  to  the  remainderman.  Id. 

6.  The  privilege  offered  by  a  corporation 
to  its  stockholders  to  take  at  par  additional 
Btock  which  is  worth  more  is  an  incident  of  the 
old  stock,  and  therefore  a  part  of  the  capital, 
which  belongs  to  the  remainderman.  Id, 

7.  Life  tenants  who  have  availed  them- 
selves of  an  option  given  by  the  corporation  in 
the  stock  of  which  a  portion  of  the  estate  is  in- 
Tested,  to  take  at  par  additional  stock  which  is 
vorth  more,  should  not  be  required  to  restore 
to  the  estate  the  stock  so  procured,  but  the  value 
of  the  stock  should  be  ascertained  as  of  the  time 
the  options  were  given,  and  the  life  tenants  re- 
quired to  account  for  the  profit  realized,  as  part 
of  the  capital  of  the  estate.  Id. 

8.  The  premium  paid  for  bonds  in  which 
the  capital  of  the  estate  is  invested  cannot  be 
charged  to  the  life  tenants,  and  the  amount 
thereof  retained  from  the  income  and  added  to 
the  capital,  for  the  purpose  of  meeting  the  loss 
which  will  occur  when  the  bonds  mature  and 
drop  to  par.  Id, 

9  A  forfeiture  'of  the  franchise  of  a  canal 
company  by  accepting  a  new  charter  conferring 
power  to  use  the  water  for  manufacturing  pur- 
poses, and  by  nonuser  thereof  for  navigation, 
cannot  be  enforced  by  an  owner  of  the  adjoin- 
ing property  with  a  contingent  right  of  rever- 
sion in  the  land  of  the  corporation,  but  only  by 
the  sovereiirn  state.  Bcm  v.  Roanoke  Nat.  dk 
W,  P.  Co.  (N.  0.)  347 

10.  A  corporation  fs  liable  to  a  bona  fide 
holder  of  forged  certificates  of  stock  regular 
on  their  face,  but  fraudulently  issued  by  its 
secretary,  who  was  also  the  treasurer  and 
transfer  agent  of  the  company,  and  who  coun- 
tersigned them  in  his  official  capacity  after 
forging  the  signature  of  the  president  New 
York  Fifth  Ave.  Bank  v.  Forty-eeeond  Street  eft 
O.  Street  Ferry  R.  Go.  (N.  Y.)  881 

11.  Corporate  bonds  representing  no  actual 
19L.  KA. 


indebtedness  cannot  be  pledged  as  ooHateral^ 
security  to  a  debt  of  the  corporation,  so  as  to- 
entitle  the  holder  to  a  dividend  thereon  from 
the  receiver  of  the  corporation  as  well  as  upon 
the  debt.  International  Truet  Oo.  y.  Union 
CkUtU  Co.  (Wyo.)  640- 

Notes  Ain>  BBmni 

Bee  also  Prinoipal  ahd  Aobnt. 
Corporations;  as  persons.  2d2 

Liability  of  corporation  for  fraud  or  forgery 
of  its  officers  in  the  issue  of  stock;  who  enti- 
tled to  protection  as  bona  fide  purchasers;, 
forged  transfers.  881 

Sole  ownership  of  stock  of  a  corporation. 

684 

CORPSE.    Bee  Buriau 

COTENAHCY. 

A  tenancy  in  common  entitling  each  of  the- 
children  to  a  one  third  undividM  interest  in 
remainder  in  severalty  is  created,  under  the 
Alabama  statute  against  survivorship  among 
Joint  tenants,  by  a  will  creating  a  trust  in  favor 
of  one  for  life  and  after  her  death  in  favor  of 
her  three  children  for  and  during  the  term  of 
their  natural  lives.  Oindrai  y.  Weetern  R,  of 
Aia.(J^,)  869 

COUNTIEa 

Notes  akd  Briefs. 

Counties;  duty  as  to  trust  fund  for  towir. 

18» 

COURTS.    See  also  LseiSLATURB,  6;  Rb- 

GBIYKBS,   1. 

1.  The  Supreme  Court  of  Kansas  has  power 
on  habeas  corpus  to  inquire  into  the  lawful- 
ness of  the  imprisonment  by  an  order  or  reso- 
lution of  the  House  of  Representatives  of  the 
state.    Re  Ounn  (Ean.)  51» 

2.  A  constitutional  provision  that  "the  gov- 
ernor shall  have  authority  to  require  the  opin- 
ion of  the  judges  of  the  supreme  court  upon 
important  questions  of  law  involved  in  the 
exercise  of  his  executive  powers,  and  upon 
solemn  occasions,"  is  confined  exclusively  U> 
such  questions  as  may  raise  a  doubt  in  the  ex- 
ecutive department,  and  the  court  will  refuse 
to  answer  questions  propounded  by  the  gov- 
ernor upon  request  of  the  Legislature.  Re 
Construction  of  Constitutional  Provision  (S. 
D.)  67^ 

8.  A  Judge  is  disqualified  to  sit  in  the  mat- 
ter of  the  probate  of  a  will  which  makes  a  gift 
to  a  church  of  which  he  is  a  vestryman,  where 
the  vestry  and  wardens  of  the  church  are  by 
statute  invested  with  all  its  corporate  powera 
in  respect  to  property.  State,  Coleord,  v. 
Toung  (Pla.)  63ft 

4.  The  United  States  circuit  court  has  Juris- 
diction to  enforce  any  rights  arising  under  the 
Interstate  Commerce  Law,  althougn  the  same 
rights  may  have  existed  at  common  law. 
Toledo,  A.  A,  dh  N.  M,  R.  Oo.  ▼.  Pennsylvania 
Co.  (0.  C.  N.  D.  Ohio)  88T 


.800 


CKIfiDiXOHS'  BlLIt-DaMAQMA, 


5.  A  case  for  oogoizanoe  by  a  Federal  court 
la  constituted  by  the  fact  that  a  dngle  question 
•dependent  on  the  Ck)n8titution  or  a  law  or 
treaty  of  the  United  States  is  invoWed,  al' 
though  at  the  same  time  other  questions 
•dependinff  upon  the  general  principles  of  law 
are  also  inyolved.  Toledo,  A.  A.  d  N.  M, 
B,  CkKT.  JPlBnTuyltania  Oo.  (C.  0.  N.  D.  Ohio) 

895 

6.  It  is  competent  for  the  courts  to  determine 
whether  any  particular  regulations  of  an  or- 
•dinary  business  or  occupation  is  a  reasonable 
restriction  upon  the  constitutional  ri^ht  of  a 
citizen  to  engage  therein.  Bx  parte  Whitwell 
<CaL)  727 

7.  Depositing  a  forged  instrument  in  the 
tnail  directed  to  another  county  does  not  make 
the  county  in  which  it  was  mailed,  but  the 
county  where  the  instrument  was  received,  the 
place  of  the  offense  of  ntterinff  it,  if  such 
offense  is  committed.  State  y.  iSuUan  (Mont.) 

775 

8.  A  statute  making  a  crime  committed 
partly  in  each  of  two  counties  punishable  in 
•either  does  not  apply  to  the  uttering  of  a 
forged  instrument  oy  mailing  it  from  one 
county  to  another,  as  no  part  of  the  offense  is 
committed  in  the  former.  Id. 

CREDITORS*  BILL.  See  also  Taxb8»  5, 8. 

1.  A  sheriff's  return  that  taxes  are  uncol- 
lectible is  sufficient  foundation  for  a  creditors' 
bill  to  collect  the  taxes,  under  a  statute  which 
gives  a  tax  list  the  force  of  a  judgment  and 
execution,  where  a  debtor  has  removed  prop- 
erty from  the  state  to  evade  taxes.  State  v, 
Georgia  Oo.  QR,  0.)  485 

2.  A  tax  is  a  debt  for  which  a  creditors'  bill 
may  be  brought  in  a  proper  case.  LL 

CRIBIINAL  LAW.  See  also  Afpbal  ihd 
Ebbob.  2;  Ba.8TA.bd7,  7:  Coubts,  7; 
Homtoidb:  Statxttbs,  6;  Tbxajl,  10. 

1.  Purely  statutory  offenses  cannot  be 
established  by  implication.  PeopU  v.  Phvfe 
<N.  Y.)  lil 

2.  A  convict  who  has  received  and  accepted 
«  conditional  pardon  cannot  be  arrested  and 
remanded  for  nonperformance  of  the  con* 
•dition,  upon  the  mere  order  of  the  governor, 
but  is  entitled  to  a  hearing  before  a  court  and 
«n  opportunity  to  show  performance  of  the 
condition,  or  leiral  cause  for  his  failure  to  per- 
form.   StaU,  &Oonnor,  v.  Wolfer  (Minn.)  788 

8.  On  a  hearing  as  to  the  performance  of  the 
condition  of  a  pudon,  where  a  convict  is  re- 
arrested for  failure  to  perform  such  condition, 
he  is  not  entitled  to  a  jury  trial  as  a  matter  of 
right,  except  upon  the  question  whether  be  is 
the  same  person  who  was  convicted,  if  he 
pleads  that  he  is  not.  Id, 

NOTBS  AND  BRIBVa. 

Criminal  law;  right  of  state  to  appeal  in  a 
criminal  case;  from  judgment  on  special 
verdict,  demurrer,  etc.:  statutory  provisions. 

842 

Duress  as  an  excuse  for  crime;  as  to  duress 

generally;  as  to  duress  of  wife  by  husbaud. 

867 
19L.R.A. 


LocaUtT  of  Grime  committed  thioogli  ths 
agency  of  the  mails  or  of  carriers.  77S 

Effect  of  conditional  pardon;  reoommltmeat 
for  breach  of  oondition.  786 

CURTESY. 

1.  The  common-law  estate  of  teoaaej  by 
the  curtesy  initiate  is  a  vested  estate  which 
cannot  be  destroyed  by  legislation  which  takes 
effect  after  the  estate  comes  into  existence. 
MeNeer  ▼.  MeNeer  OIL)  856 

2.  The  modified  estate  of  tenancy  by  the 
curtesy  initiate  under  the  DlinOiS  Act  of  1881, 
which  left  it  similar  to  an  inchoate  riebt  of 
dower,  except  in  attaching  to  the  wbofe,  in- 
stead of  one  third,  of  the  land  affected,  was 
not  a  vested  right,  but  was  one  that  could  be 
destroyed  by  legislation.  Id. 

KOTBS  AND  BbOBFB. 

Curtesy;  power  of  LegisUture  to  deslrOT. 
CY  PRE8L    See  GBABiTisa,  8,  9. 

DAMAGES. 

1.  The  master  can  be  held  only  for  actual 
damages  from  a  wrongful  act  of  his  servant, 
unless  he  participated  In  or  approved  of  the 
wrong.    Staplee  v.  Sehmid  (R  L)  824 

2.  The  measure  of  damages  for  breach  of  an 
agreement  to  furnish  a  machine  is  the  differ- 
ence between  the  price  agreed  upon  and  tbe 
greater  cost  of  another  machine.  A^  D.  Pu^er 
A  Sons  Mfg.  Oe.  v.  Lvcae  (N.  C.)  6^3 

8.  The  measure  of  damages  for  the  wron^iil 
destruction  of  trees,  if  the  action  Is  brought  for 
the  vidue  of  the  trees,  is  the  market  value  in- 
dependent of  the  real  estate:  but  if  tbe  action 
is  brought  for  the  injury  to  the  real  estate,  the 
measure  of  dama^ires  is  tbe  diminisbed  value  of 
such  estate.  BaUey  v.  Chicago,  M.dtSLP.R 
Oo.  (S.  D.)  653 

4.  The  sum  of  $100  a  day  for  default  in 
completion  of  a  grand  stand  for  a  race  course, 
which  is  expressly  fixed  by  the  contract  aa  tbe 
measure  of  damages  which  the  parties  would 
suffer,  and  not  by  way  of  penalty,  will  be  re- 
^rded  as  liquidated  damages.  Wallie  Iron 
Worke  v.  Monmouth  Park  Aeao.  (N.  J.  Err.  & 
App.)  458 

5.  Damages  will  be  regafded  as  liquidated 
when  they  may  be  sustained  by  the  breach  of 
a  single  stipulation  and  are  uncertain  in 
amount,  not  readily  susceptible  of  proof,  and 
the  parties  have  agreed  upon  the  sum  as  com- 
pensation for  such  breach,  and  this  is  not  dis- 
proportionate to  the  presumable  loss.  Id, 

8.  In  an  action  for  damages  for  the  wrongful 
use  of  a  trade  label,  in  the  absence  of  proof  of 
the  measure  of  such  damages,  the  plaintiff  can- 
not recover  tbe  penalty  given  by  Minn.  Laws 
1885.  chap.  178,  §  4,— at  least  where  a  fraud- 
ulent intent  is  not  shown  on  the  part  of  de- 
fendant.    Watkine  v.  Landon  (Minn.)        238 

KOTBB  Aim  BmBFR. 

Damages:  measure  of,  for  injury  to  or  de* 
struction  of  trees;  effect  of  cutting,  upon  ths 


Dahqeboub  Agbmoj 


DUCOVBBT. 


891 


lille;  replevin;  troyer;  trespass deb(mi$;  trespass 
'^uare  elausum;  special  and  statutory  actions; 
injury  to  fruit  trees;  injury  to  shade  trees; 
injury  by  fire.  668 

l>AHGEROU8  AGENCIEa    Bee  Fhub- 

WORKS.  1. 

1>EBT.    Bee  Babtabdt,  61 

1>EED«    Bee  also  Ikoomfbtxnt  Pbbsonv. 

1.  The  delivery  of  a  deed  is  sufficiently 
-sbown  where  it  ^ras  executed  by  the  grantor, 
-who  at  the  same  time  received  back  a  flfe  lease 
from  the  grantee  under  which  the  urantor  con- 
tinued to  hold  the  property  durinff  life,  al- 
though both  deed  and  lease  were  afierwards 
4lepo8ited  in  a  bank  by  the  grantor,  with  direc- 
tions to  redeliver  them  to  her  if  called  for,  and 
in  case  of  her  death  to  one  of  the  grantees,  who 
is  named.    Martin  v.  Flaharty  (Mont.)     248 

2.  The  manual  delivery  of  a  deed  is  not  an 
iibsolutely  essential  requidtetoits  validity,  but 
the  delivery  is  complete  when  an  intention  is 
manifested  on  the  part  of  the  grantor  to  make 
the  instrument  his  deed.  Id, 

8.  A  condition  subsequent  Ib  not  made  in  a 
deed  of  land  for  a  highway,  by  the  words, 
"  upon  oondiiion  that  the  said  strip  of  land 
«hall  be  forever  kept  open  and  used  as  a  public 
highway,  and  for  no  other  purpose."  Oreene  v. 
O'QmnoriR.L)  262 

4.  A  clause  following  the  description  of 
the  premises,  in  a  deed  to  a  municipal  corpo- 
ration, its  successors  and  assigns,  expressing  a 
nominal  consideration,  which  says,  *'8aid 
tjart  of  land  hereby  conveyed  to  be  forever 
held  and  used  as  a  public  park,"  without  any 
other  provision  stating  the  purpose  of  the  con- 
veyance, is  sufficient  to  show  an  intent  to  limit 
•or  qualify  or  attach  a  condition  to  the  ^ant, 
so  that  the  municipality  does  not  acquire  an 
Absolute  title  in  fee.  Flaten  v.  Moorhead 
4Mich.)  195 

Notes  and  Bribf& 

Deed;  sufficiency  of  delivery.  248 

Condition  in  deed  that  land  is  to  be  used  for 
«  specified  charitable,  public,  or  quasi  public 
purpose:  (1)  express  conditions  or  stipulations 
tor  reversion;  (2)  language  merely  specifying 
'  or  restricting  the  use;  grants  for  school  pur- 
poses; for  municipal  purposes;  for  cemeteries; 
for  railroad  uses;  for  other  business  purposes; 
48)  conveyance  "so  long  as  used"  for  purpose 
named;  (4)  breach  of  condition.  262 

J>E  FACTO  OFFICER.    Bee  Officers, 

1-a 

I>EFINITZONS.    See  also  Discovert,  6; 
Oarnishmekt,  8;  Wills,  2. 

The  word  "issue,"  unconflned  by  any  indi- 
cation of  intention,  includes  all  descendants. 
Pearce  v.  Riekard  (R.  I.)  472 

KOTEB  AND  BbIEFS. 

Definition;  who  or  what  is  included  in  the 
19  L.  R  A. 


term  "persons:"  (1)  definitions:  (2)  is  a  sover- 
eignity a  person;  (8)  are  corporations  persons; 
(a)  in  seneral;  (5)  under  laws  relating  to  tax- 
ation; (6)  within  statutes  of  limitation;  (d)  under 
Constitution;  («)  under  miscellaneous  statutes. 

222 
Meaning  of  word  'issue."  479  . 

DELIVERY.    See  Deed,  1,  2.  t 

DEMAND.    See  AcnoN  OB  Surr)  1. 

DEPOT.    See  Oarbirks,  1. 

DEPUTY.    See  Offiobbs,  Nocts  ahd 
Bbiefs;  Wbit  asd  Process,  2. 

DESCENT    AND   DISTRIBUTION. 

See   also    Aliens,    1-6;   Pabbbt    asd 
Child,  8. 

1.  Mortgaged  land  descends  as  real  estate 
upon  the  death  of  the  owner  after  decree  of 
sale  in  foreclosure,  but  before  the  sale  was 
made.    Holdm  v.  Dunn  (III.)  481 

2.  The  common-law  rule  of  descent,  that  the 
male  issue  shall  be  admitted  before  the  female, 
applies  in  New  York  to  give  an  inheritance  to 
the  son  of  a  grand-uncle  of  the  deceased,  in 
preference  to  grand -auqts'  and  their  descend- 
ants.   HufUy,  Kingston  (N.  T.  C.  P.)       877 

8.  The  Statute  of  Descents  is  modified  by 
implication  bv  a  statute  as  to  the  adoption  of 
children,  giving  them  the  right  to  inherit  as 
lawful  chudren.    Fostmrg  v.  Rogen  (Mo.)  201 

DETERHINABIiE  FEE.    See  Alxens,  6. 

DISBARMENT.    See  Attobnbts,  1. 

DISCOVERY.    See  also  Evidence,  18. 

1.  An  order  for  the  production  of  documents 
may  be  had,  under  R  L  Pub.  Stat.  chap.  214, 
g  45,  where  the  case  would  entitle  the  phiniiff 
to  relief  under  the  ancient  bill  of  discovery. 
Arnold  ▼.  Pawtuxet  VaU^  Water  Oo.  (R  I.) 

602 

2.  It  is  not  necessary  to  show  that  the  plain- 
tiff will  be  unable  to  prove  his  case  without 
the  evidence  sought  by  an  order  for  the  pro- 
duction of  documents,  in  order  to  give  him  a 
right  thereto,  if  he  shows  that  he  is  justly  en- 
titled thereto  by  way  of  evidence  in  the  prep- 
aration and  trial  of  Lis  case.  Id, 

8.  It  need  not  be  shown  that  it  is  absolutelv 
necessary  for  plaintiff  to  have  access  to  a  book 
in  order  to  prepare  his  case  for  trial,  in  order 
to  obiain  the  production  of  the  same  to  aid 
him  in  furnishing  a  bill  of  particulars.        Id, 

4.  A  creditor  of  a  corporation  which  has 
assumed  the  payment  of  the  obligations, 
created  before  its  incorporation,  is  entitled  to 
the  production  of  its  record  book  in  order  to 
furnish  a  bill  of  particulars  of  his  claim  for 
services  both  prior  to  and  after  the  incorpora- 
tion. Id. 

6.  A  party  may  be  entitled  to  the  produce 
tion  of  a  document  in  order  to  prepare  for 
trial,  as  well  as  to  aid  him  on  the  trial.       Id, 

6.  The  record  book  of  a  corporation  con- 
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talDfng  Its  proceedings  before  and  after  incor- 
poratioQ  ts  a  "document"  within  the  meaning 
of  H  statute  as  to  producing  documents.  Ar- 
noid  y.  Patotuxet  Vailey  Water  Oo,  (B.  L)  002 

Notes  and  Bkiefb. 

Discovery;  right  to  examine  other  partv's 
books  to  discoyer  evidence.  o02 

DISEASE.    See  Contagioub  Dibbasb, 

NOTBBAirD  BhIEFB. 

DIVIDEND.    See  CoRPORATioirB,  4,  6. 

DIVORCE.     See   Husbaud    ajxd  Wifk; 
Judgment,  10, 11. 

DOCUMENT.    See  Disootbrt,  6L 

DOWER.    See  also  Judoment,  7. 

A  widow  is  entitled  to  dower  in  the  excess 
paid  at  a  foreclosure  sale  after  her  husband's 
death,  although  the  decree  of  sale  waa  made 
before  he  died.    Hoiden  y.  Dunn  (111.)        481 

Notes  AiiD  Bkiefs. 

Dower;  power  of  Legislature  to  destroy.  256 

DRUNKENNESS.    See  Cabhzeb8,8,  9. 

DURESS.     See    CRniTNAL   Law,    Notes 
Ajn>  Bbiefb;  Homicidb. 

EASEMENTS.    See  also  Watebs,  1. 

1.  The  necessity  required  in  order  to  pass 
an  easement  by  imphcation  is  a  reasonable, 
not  an  absolute,  one.  Paine  y.  Chandler  (N. 
T.)  99 

2.  Mere  conyenienoe  is  not  sufficient  to 
create  or  convey  an  easement  by  implication, 
but  the  privilege  or  right  must  be  or  yalue  to 
the  estate  granted,  which  the  grantee  has  estl 
mated  as  an  advantage  to  the  estate  and  paid 
for  in  his  purchase.  Id. 

8.  The  right  to  the  use  of  the  waters  of  a 
spring  which  are  conveyed  by  pipe  from  one 
farm  to  another  owned  by  the  same  person 
passes  by  implication  on  a  conveyance  of  the 
latter  farm,  where  the  flow  of  the  water  is 
essential  to  the  enloyment  of  this  farm,  and 
the  loss  thereof  will  impair  its  rental  value  $50 
per  year,  or  depreciate  its  fee  value  $6  per 
acre.  Id, 

EIOHT-HOUR  LAW.    See  Mastbb  axd 
SEByAKT,  Notes  and  Bkibfs. 

EJECTMENT. 

A  railroad  company  may  maintain  ejectment 
for  property  which  it  has  condemned,  since  it 
acquires  more  than  a  mere  easement  or  right 
of  way  in  that  it  has  the  right  to  possession  for 
all  purposes.  Such  right  is  not  afifected  by  the 
fact  that  such  property  is  not  necessary  for  its 
present  use.  Fituburgh,  Ft.  W.  d  0,  A,  Co.  v. 
Feet  (Pa.)  4^7 

ELECTRIC   RAILWAYS.    See  Street 

Raii<wat8. 
19L.R.A 


EMINENT    DOMAIN. 

The  construction  of  a  private  railroad  for  wm 
exclusiye  private  use  is  entirely  beyond  the 
servitude  imposed  by  law,  and  can  no  more  be 
made  on  that  portion  of  an  owner's  land  oc- 
cupied by  a  public  road  than  on  anj  other 
portion  of  his  estate.    Bradley  y.  Pharr  (La.>> 

647 

'Notes  akd  BRiKPa 

Eminent  domain;  interest  acquired  bj  con- 
demnation of  railroad  right  of  way.  467 

EQUITABLE  CONVERSION.   See  also 
LiFS  Tenahtb,  4. 

Notes  Ain>  Bbiefb. 

Equitable  conversion;  as  between  life  tenant 
and  remaindermen.  m 

EQUITY.    See  also  Ikjunctioh,  L 

1.  The  exclusiye  use  of  a  trademark  whldi 
contains  a  false  representation  calculated  ta 
deceiye  the  public  as  to  the  manufacture  of 
the  article  and  the  place  where  it  is  manufac- 
tured will  not  be  protected  by  ooorta  of 
equity.    Joseph  y.  Maeowky  (Oal.)  5$ 

2.  New  remedies  and  unprecedented  orden 
may  be  availed  of  and  made  by  a  court  of  eq- 
uity to  meet  an  emersency,  when  based  on 
sound  principles  and  calculated  to  afford  nec- 
essary relief  without  imposing  illegal  burdens. 
Toleio,  A.  A.  AN.  M.ti  Co. y.  Anneylmtnia 
Co.  (C.  0.  N.  D.  Ohio)  9^ 

ERROR.    See  Cobax  Noua 

ESTOPPEL. 

1.  The  majority  of  a  religious  society  arfr 
estopped  from  claiming  that  they  have  with- 
drawn from  a  church  association  and  are  there- 
fore not  subject  to  its  authority,  where  they 
have  submitted  their  rii^hts  to  the  association 
and  received  an  adverse  decision.  Smith  v. 
Podigo  (Ind.)  43» 

2.  A  son  having  the  right  as  against  his 
father  to  remove  as  chattels  improvements  af- 
fixed to  land  the  equitable  title  to  which  he 
had  procured  from  the  latter  is  estopped,  by 
joining  with  him  in  a  mortgage  of  the  land  in 
which  the  improvements  are  treated  as  part 
thereof,  to  assert  that  such  improvements  are 
not  fixtures,  as  against  the  mortgagees  having 
no  notice  of  such  right  and  those  claiming  un- 
der them.     McFadden  v.  Allen  (N.  Y.)       446 

8.  A  quitclaim  deed  does  not,  as  a  general 
rule,  estop  the  ffrantor  from  asserting  an  after- 
acquired  interest.    Haekett  y.  Maxey  (Ind.)  87t^ 

EVIDENCE. 

Judicial  notice. 

1.  The  court  will  tatoe  judicial  notice  of  a 
general  statutorv  law  by  which  liability  on  an 
official  bond  is  limited  to  the  term  for  which 
the  officer  was  elected,  and  will  limit  the  judg- 
ment thereon  accordinfW  without  regiud  to 
defects  in  the  answer,  i&ng  County  y.  Ferry 
(Wash.)  60D- 
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2.  A  proclamation  by  the  f^Teroor  of  a 
fitulc,  after  personal  invcsiigation,  declaring 
the  exisietice  in  the  state  of  unlawful  combi- 
nations of  men  jeopardizing?  property,  terror- 
izing the  people,  and  selling  the  laws  at 
nau/^ht,  made  a  part  of  the  record,  may  be 
considered  by  a  Federal  court  on  an  applica- 
tion to  enjoin  a  combination  of  workmen  from 
farther  unlawful  acts  against  emp]o;fers. 
Vmur  jyAUne  Consoi,  Min.  Co,  ▼.  JUiners 
Union  (C.  0.  D.  Id.)  882 

Premunptiona  and  bnrden  of  prooH 

8.  A  quarantine  order  prohibiting  a  person 

from  goirn:  upon  the  street  Is  not  like  a  general 

^law,  of  v^Lich  he  will  be  presumed  to  have 

knowledge.    State  v.  BiUti  (S.  D. )  726 

4.  The  onus  of  showing  the  unreasonable- 
ness of  «  by-law  forbidding  the  riding  of 
bicycles  on  a  public  bridge  is  on  one  who  de- 
nies ito  validity.     TwiUey  y.  I^trkiM  (Md. )  682 

5.  The  burden  of  proof  as  to  the  intention 
to  annex  fixtures,  or  as  to  their  adaptability 
and  use,  does  not  rest  on  the  defendant  in  a 
suit  against  the  lessor  by  attaching  creditors 
of  the  tenant.    Moreif  y.  Bopt  {Cobb.)       611 

6.  The  occupation  and  use  of  a  bridge 
over  a  canal  for  over  forty  years  by  the  owners 
of  land  adjoining  the  canal  strip,  which  had 
been  condemned  for  quasi  public  purposes, 
does  not  raise  any  presumption  of  a  flrant^ 
BcM  Y.  Roanoke  Nav.  d    W.  P.  Co.  (S.  C.) 

247 

7.  The  court  may  imply  the  responsibility 
of  the  master  for  the  wrongful  or  excessive 
exercise  of  a  servant's  discretion,  where  the 
met  would  have  been  lawful  if  supposed  cir- 
<3umstanoes  had  been  reaL  BtapUe  v.  Sehmid 
<RL)  824 

8.  The  rule  that  authority  from  a  ma<iter  to 
do  an  illegal  act  cannot  be  inferred  is  a  matter 
of  law,  as  a  rule,  for  the  court,  in  the  absence 
of  evidence  bearing  upon  the  issue,  and  does 
not  prevent  a  logical  inference  of  fact  from 
proved  facts,  even  if  that  inference  is  that  a 
master  has  directed  a  wrong.  Id. 

9.  Actual  possession  of  land  is  prima  facie 
evidence  of  ownership  in  fee;  and  such  owner 
la  prima  facie  entitled  to  such  possession. 
Teau  Y.  Si.  AJbane  ( W.  Va.)  802 

10.  Defendant  in  ejectment  reiving  solely  on 
adverse  possession  durinc  the  life  of  life  ten- 
ants under  a  trust  has  the  burden,  as  against 
remaindermen  who  prove  their  successorship 
to  the  legal  docnmeniary  title,  of  showing  that 
the  latter  took  only  a  contingent,  and  not  a 
nested,  remainder.  Qindrat  v.  Weetem  R»  of 
Ala.  (AU.)  889 
Seat  and  secondary. 

11.  Oral  evidence  of  an  admission  of  the 
contents  of  a  writing  is  not  incompetent  on  the 
ground  that  it  is  secondaiy  evidence.     Moreif 

Y.  EojftiCOBB.)  611 

12.  On  the  question  of  illegal  resistance  to 
an  officer,  his  oral  testimony  that  he  is  an  offl- 
oer  is  competent  Com.  v.  Wriglit  (Mass.)  206 
DemonstratlYO* 

18.  The  court  has  power  to  compel  the  ex- 
hibition of  an  iniured  arm  to  a  physician,  in 
tbe  presence  of  the  jury,  on  the  trial  of  an  ac- 
tion for  such  injury.  Qratee  v.  Battle  Creek 
(Mich.)  641 

19  L.  R.  A. 


Parol  as  to  writing. 

14  Parol  evidence  is  not  admissible  to  show 
that  a  person  who  signed  a  negotiable  note  in 
a  form  showing  an  individual  liability  intended 
only  to  bind  a  corporaiion  of  which  he  was 
president,  although  he  added  to  his  signature 
adescripiion  of  nis  official  capacity.  Mat- 
thew Y.  Dubuque  Mattreee  Co.  (Iowa)  676 

16.  A  negotiable  note  id  not  made  ambiguous, 
80  as  to  permit  parol  evidence  that  it  was  in- 
tended to  bind  a  corporation  only,  when  it 
reads  *'We  promise,"  etc.,  and  is  signed  by  an 
individul  adding  *'Pt"  to  his  name,  by  reason 
of  the  fact  that  it  is  made  payable  at  the  office 
of  the  corporation,  and  ends  with  the  name  of 
the  corporation  after  tbe  words  * 'Accepted 
March  21,  1389."  U. 

Opinions. 

16.  Whether  a  certain  fast  mail  train  is  a 
regular  passenger  train  or  not  is  not  a  question 
for  expert  testimony  on  which  the  opinion  of  a 
railroad  officer  can  be  received.  lUinoi*  C,  R. 
Co.  V.  PtopU  (111.)  119 

17.  A  medical  expert  may  testify  whether 
or  not  an  injured  coDdition  of  plaintiiTs  arm 
might  coexist  with  the  fact  of  her  ability  to 
use  it  in  a  manner  witnessed  by  the  jury. 
Craves  Y.  Battle  Creek  {hiich.)  641 

18.  Experts  may  testify  in  regard  to  the 
proper  and  usual  way  of  removing  paint  from 
an  insured  building.  Rockland  riret  Cong. 
Church  v.  Bolyoke  Mut.  F.  Ins.  Co.  (Mass ) 

587 

19.  The  opinion  of  an  expert  as  to  the  act- 
ual effect  of  the  use  of  naphtha  in  reference  to 
danger  from  fire  is  incompetent.  Id. 

20.  The  evidence  of  the  ree  geetm  of  a  rail- 
way collision  in  which  a  brakeman  is  injured 
includes  statements  made  to  him  a  minute  or 
two  after  the  collision  while  holding  his  in- 
jured foot  and  moaning  with  pain,  after  a  vain 
attempt  to  walk,  by  an  engineer  who  has 
walked  about  a  car's  length  after  stopping  his 
engioe,  which  wac  InvoTved  in  the  collision. 
CMo  dM.R.  Co.  v.  Stein  (Ind.)  788 

21.  A  railroad  engineer's  statement  to  a  per- 
son injured  in  a  collision,  that  "if  that  man 
last  night  would  have  fixed  that  cylinder  cock 
as  I  told  him,  you  would  never  have  been 
hurt,"— is  incompetent  because  it  relates  to  a 
past  occurrence  and  Is  also  a  statement  of  the 
engineer's  opinion.  Id. 
Materiality* 

22.  Evidence  of  tbe  value  of  new  articles  of 
a  similar  kind  is  admissible  to  show  the  value 
of  articles  converted  which  were  substantially 
new.     Morey  v.  Boift  (Conn.)  611 

28.  Evidence  that  the  rates  on  a  building 
from  which  the  psint  is  to  be  burned  off  bv 
the  use  of  a  naphtha  torch  are  higher  than  u 
it  was  not  to  be  done  h  competent  on  the  ques- 
tion whether  such  method  will  increase  the 
risk.  Rockland  First  Cong.  Church  v.  Holyoke 
Mut.  F.  Ins.  Co.  (Mass.)  687 

24.  The  bad  condition  of  a  railroad  track  f(» 
several  hundred  feet  each  side  of  the  place 
where  a  passenger  was  injured  by  derailment 
of  a  car  may  be  proved  by  him  on  the  ques- 
tion of  negligence  in  respect  to  tbe  track,— at 
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lenst  where  the  railroad  company  has  assamed 
the  burden  of  proof  and  given  eridence  of 
the  condition  of  the  entire  track  near  the  place 
of  injury.     OhioVdUey  B.  Co.  ▼.  WaUon  (Ky.) 

810 

25.  Proof  that  a  witness  for  the  prosecution 
on  a  trial  for  larceny  had  himself  been  ar- 
rested for  Btealine  the  same  property  is  admis- 
sible on  behalf  of  defendant,  to  show  the  mo- 
ti?e  of  the  witness  to  testify  falsely.  8UlU  v. 
Burbw  (VL)  146 

96.  A  eeneral  denial  in  an  action  sgainst  a 
receirer  for  the  alleged  wrongful  ejection  by 
a  station  s/zent  of  a  colored  person  from  the 
ladies'  waiting-room  will  admit  evidence  of  a 
rule  separating  the  races,  and  such  rule  need 
not  be  set  up  by  way  of  coDfession  and  avoid- 
ance. Smith  V.  Chamberlain  (B.  0.)  710 
SnAeieney* 

27.  Proof  beyond  a  doubt  is  not  necessary 
in  a  civil  action.    Morey  v.  Hoyt  (Conn.)   611 

28.  A  declaration  on  contract  is  not  sup- 
ported by  proof  of  a  cause  of  action  for  dam- 
ages, where  no  breach  of  contract  is  shown. 
Lucke  V.  Clothing  OulUri  d  T,  Auembly^  No. 
7S07,  K  qf  L,  (Ad.)  408 

29.  There  Is  no  evidence  of  negligence  for 
the  jury  in  the  mere  fact  that  a  person  struck 
by  a  train  at  a  railroad  crossing  did  not  hear 
the  signals,  which  were  actually  given,  or  see 
the  train,  when  it  could  have  been  seen  in 
ample  time  to  avoid  the  collision.  Netohard 
▼.  Pennsylvania  JRL  Co.  (Pa.)  668 

80.  The  effect  of  a  responsive  answer  as 
evidence  cannot  be  accorded  to  a  verified  plead- 
ing the  jurat  to  which  sets  out  the  truth  of  its 
allegations  "so  far  as  they  are  therein  stated" 
as  of  the  pleader's  own  knowledge,  where  the 
pleading  contains  not  a  single  allegation  that 
purports  to  be  as  of  his  own  knowledge.  Biogel 
▼•  Ameriean  L,  Ins,  Co.  (Pa.)  166 

KOTBB  AND  BRIEFflL 
Bee  also  WABBHOUflEMBK. 

Evidence;  how  near  the  main  transaction 
must  declarations  be  made  in  order  to  consti- 
tute part  of  the  resgesim:  (I.)  consideration  of 
the  rule;  conclusiveness  of  the  word  "con- 
temporaneous;" each  case  depending  on  its 
own  facts:  discretion  of  the  judge;  (II.)  illus- 
trations; (a)  criminal  cases;  (1)  instances  of 
declarations  held  admissible;  evidence  of  pre- 
vious altercations;  (2)  Instances  of  declarations 
held  no  part  of  the  re$  guta;  (8)  declarations 
by  the  prosecutrix  in  an  action  for  rape;  (4) 
declarations  of  co-cons^irators;  (b)  declarations 
offered  in  actions  against  railway  companies 
for  proi)erty  destroyed  or  injuries  inflicted;  (1) 
declarations  of  agents  of  the  company;  (2) 
declarations  of  injured  party  and  third  per- 
sons; {e)  miscellaneous  cases.  788 

EXCEPTION.    See  Appeal  ajxd  Erbob, 
11, 12;  InsuRAKOB,  Notes  and  Bbxefb. 

EXECUTION.    See  AonoN  ob  Suit,  1. 

EXEMPTIONS*      See     Oonstitutional 

Law,  4;  Lett,  Notes  ahd  Bbibfsl 
19  L.  R  A. 


EXPECTANOT.     See    CoimmmcmMA> 
Law,  7. 

EXPLOSION.    See  Ihsubahob,  10 

EXTRADITION. 

The  right  to  try  a  criminal  in  a  alate  l» 
which  he  has  been  surrendered  by  aDotbsr 
state  in  extradition  prooeedinn  is  not  limited 
to  the  offense  specified  in  the  reqiusitiofi. 
Com.  V.  Wright  (Mass.)  2M 

Notes  Ain>  BRnn. 

Extradition;  from  sister  state;  right  to  tir 
prisoner  for  other  crime  than  that  for  wbicn 
ne  was  surrendered.  201 

FACTOR.    See  Pledge,  1. 

FALSE  IMPRISONMENT. 

1.  One  who  pays  the  prescribed  penalty 
after  lawful  arrest,  rather  than  be  taken  befom 
a  Justice  as  required  bv  law,  has  no  cause  of 
action  for  false  imprisonment  against  those 
who  arrested  him,  although  they  improperly 
put  him  to  the  alternative  of  paying  it  orgoinr 
to  jail  forthwith.     TwUley  v.  Perkins  (Md. )  CS 

2.  A  biidgekeeper  and  constable  are  liable 
for  false  imprisonment  where,  after  arresting 
a  person  for  violation  of  a  lawful  rule  as  to 
the  uRe  of  a  public  bridge,  they  improperly 
hold  him  in  custody  under  an  altemati?e  of 
paying  a  prescribed  penalty  or  of  going  to  jail, 
instead  of  taking  him  at  once  before  a  justice, 
as  required  by  law.  Id, 

8.  It  is  within  the  scope  of  the  employment 
of  a  salesman  to  cause  the  arrest  and  search  of 
a  person  whom  he  believes  to  have  srolen 
property  from  his  custody.  StaoUi  v.  SehmU 
(a  I.)  824 

FEDERAL  QUESTION.    See  CouBfs^ 
4.6. 

FERRY.    See  Oarbibbs,  6t. 

FIREWORKS. 

1.  A  manufacturer  or  dealer  in  dangeroos 
articles  intended  for  use— such  as  Are  works- 
Is  not  liable  for  an  injury  resulting  ftom  the 
negligence  or  improper  use  of  them  by  the  pQ^ 
chaser  or  a  third  person.  WylUe  v.  Ps4mtr 
(N.  Y.)  286 

2.  The  negligence  in  discharging  firewoiks 
at  a  Fourth  of  July  celebration,  of  a  boy  aeot 
by  the  dealer  from  whom  the  fireworks  weie 

EuTchased  merely  as  the  helper  of  a  man  wbooi 
e  sent,  on  request  of  the  committee  who 
bought  the  fireworks,  to  assist  in  the  display, 
will  not  make  the  dealer  liable,where  the  com- 
mittee had  f  till  charge  of  the  arrangements, 
and  the  boy,  when  making  the  discharge  com- 
plained of,  was  obeying  Qie  orders  of  one  of 
the  committee.  ii 

8.  A  dealer  in  fireworks  does  not  become 
liable  as  a  contractor  to  give  a  display  of  the 
fireworks  by  furnishing,  on  the  request  of  the 
purchaser  of  a  certain  quantity,  a  man  to  ss- 
sist  in  discharging  the  flreworln, where  the  pur 
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chaser  and  otfter  members  of  a  committee baye 
fall  charge  of  the  disphiy  and  all  amngements 
therefor.  itf. 

FISH.    See  Appbal  asd  Esbob,  t. 

FIXTURES.    See  also  Ebtopfbl,  2;  I^?l• 
DEHOB,  6;  Jtjdgmbbt,  a 

1.  An  attachment  on  fixtures  by  the  creditor 
of  a  tenant  is  defeated  when  the  lease  is  ter 
mfnated  bj  lawful  re-entry  before  a  sale  in  the 
attachment  suit  or  removal  of  the  property, 
unless  there  is  a  special  agreement  or  special 
circumstances  which  entitle  the  tehant  to  re- 
move the  fixtures  after  his  lerm  has  expired. 
Mi^ey  v.  Et^ft  (Oonn.)  611 

2.  Intention  is  the  pre-eminent  element  in 
determining  whether  or  not  an  article  is  a  fix- 
ture, aa  between  the  landlord  and  tenant.    Id, 

8.  A  mortgagor  and  his  son  cannot,  as 
against  a  prior  mortgagee  by  agreement  be- 
tween themselves,  impress  the  character  of 
chattels  upon  improvements  to  be  attached  to 
the  realty  by  the  son.  McFcMen  v.  AJJi^n  (N. 
Y.)  440 

4.  A  building  severed  from  an  exempt  home- 
stead to  which  it  is  appurtenant  is  the  subject 
of  conversion  as  personal  property.  TF^^m  v. 
Qrundffien  (Minn.)  W 

NoTBS  Axn>  Bribtbl 

Fixtniea;  effect  of  an  agreement  to  prevent 
fixtures  from  becoming  a  part  of  realty;  as  to 
erection  by  tenant;  as  to  purchasers;  as  to 
prior  mortgagees;  as  to  subsequent  mort- 
gagees. 441 
Character  and  test  of.  446 
Right  of  removal  l^  tenant  or  those  daim- 
Ing  under  him.  612 

FORGERY.    See  Cobfobationb,  IQ. 

FORMER  JEOPARDY.     See  Affbaii 
Aia>  Ebbob,  2l 

FORMULA.     See  APTJOCTiaufQ;  Tbadb- 

BAKBy  2. 

FRAUD.    See    Eqttitt,    1;    Tbadeicabk, 

NOTBB  AVD  BBIBFa. 

GARNISHMENT.    See  also  Oonvuct  or 
Laws,  8. 

1.  Garnishment  of  a  debt  due  to  a  non- 
resident need  not  be  based  on  any  statute,  bat 
may  be  made  under  the  general  principles  of 
equity,  without  any  prior  Judgment  at  law. 
DoUman  t.  Mom  (Miss.)  222 

2.  The  objection  that  a  board  of  school 
trustees  ]a  not  subject  to  garnishment,  if  not 
made  by  the  board,  cannot  be  raised  by  the 
principal  debtor.  Id. 

8.  A  board  of  school  trustees  is  not  a 
"person"  within  the  meaning  of  a  statute  au- 
thorizing attachment  against  "persons^  who 
have  in  their  hands  effects  of  or  are  indebted 
to  a  nonresident,  absent,  or  absconding  debtor. 

Id. 

i9ii.aA 


4  A  debt  Is  not  the  subject  of  garnishment 
after  delivery  of  a  check  in  payment,— especi- 
ally where  it  has  passed  into  the  hands  of  a. 
thud  person  as  absolute  owner,  although  itha» 
not  yet  been  collected.  Ifatianai  Font  Bank 
T.  Levif  (R.  I.)  475- 

NOTBB  ASD  BbIEFB. 

Garnishment;  of  debt  after  delivery  of  check 
in  payment.  47& 

Protection  of  nonresident  creditor  against 
garnishment;  validity  of  Judgment  against 
garnishee;  duty  of  garnishee  to  set  up  exemp- 
tion of  principal  debtor;  injunction  against 
garnishment  in  another  state;  action  for  lose 
of  exemption  by  garnishment  in  another  state. 

67T 

OA8.  SeeHiaHWATB,6,NoTBBAxn>BBiEF8. 

GIFTS. 

The  delivery  of  a  bank  book  is  not  a  suffi- 
cient delivery  to  sustain  a  gift  causa  mortis  of 
money  in  a  bank  of  issue,  discount,  and  de- 
posit, as  the  money  can  be  withdrawn  from 
the  bank,  not  by  production  of  the  book,  but 
on  the  depositors  check.  Jones  v.  Weaklev 
(Ala.)  TOO- 

Notes  akd  Bbibpsl 

Gift;  delivery  of  bank  book  to  sustain  gift 
of  money  in  bank.  70(^ 

GOODWILIi. 

The  goodwill  of  a  partnership  is  a  part 
of  the  property  of  the  firm,  and  is  transferred 
on  dissolution  by  a  transfer  bv  one  of  the  part^ 
ners  of  his  interest  in  the  business  and  assets  to- 
the  other  partners,  with  the  understanding  that 
they  are  to  succeed  to  the  business  of  the  old 
Arm.    Brass  d  L  Works  Oo.  ▼.  Faifne  (Ohio)  8^ 

HEALTH.    See  also  Evidbnob,  8. 

Disobedience  of  a  quarantine'order  by  g&tng 
upon  the  street  is  not  criminal  in  the  case  of 
one  who  has  no  knowledge  of  the  order.  Siaifi 
T.  BvUs  (S.  D.)  72» 

HIGHWAYS.  See  also  Adybbbb  Pobsbs- 
sioiT,  6;  CoNsnTunoNAL  Law,  4,  5; 
Dbbd,  8;  MuijiciPAL  Cobpobation8,  4; 
Pboxdcatb  Causb,  1;  Statittbs,  8. 

1.  No  formal  acceptance  of  a  strip  of  land 
conveyed  to  a  town  for  highway  purposes  is 
necessary  to  make  it  a  highway  under  R.  L 
Pub.  Stat  chap.  64,  S  25,  which  declares  that 
from  the  recording  of  such  deed  the  land 
"shall  be  thenceforward  a  public  highway  to  all 
intents  and  purposes  and  be  Imble  to  be 
opened,"  but  that  the  town  shall  not  be  liable 
for  repairs  until  so  ordered  by  the  town  coun- 
cil.    Oreene  y.  (/ Connor  (R.  L)  Wi 

2.  A  road  or  street  closed  at  one  end,  and 
which  only  communicates  with  a  highway  at 
the  other,  may  nevertheless  be  a  highway  and 
within  the  provisions  of  a  statute  as  to  convey- 
ances to  the  public  authorities  for  such  pur- 
pose Id. 
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8.  A  person  does  not  siiBtain  a  special  In- 
jury not  common  to  tbe  public,  which  will 
give  bim  a  right  of  action  against  a  city  on  ao- 
-count  of  defects  in  that  part  of  a  street  lead- 
ing to  bis  warehouse,  by  reason  of  tbe  fact 
that  bis  business  sufifers  from  tbe  bad  condi- 
tion of  the  pavement,  and  his  horses  become 
strained  and  broken  down  and  his  trucks 
racked  and  worn  in  consequence  thereof. 
JHegargee  v.  Philadelphia  (Pa.)  221 

4.  No  special  and  immediate  injury  to  the 
•owner  of  the  land  need  be  proved  m  order  to 
give  him  a  remedy  for  on  infringement  of  his 
rights  by  the  construction  of  private  works  on 
that  portion  of  bis  property  which  is  occupied 
as  a  public  way.    Bradley  v.  PAarr  (La.)    647 

6.  The  right  of  an  abutting  owner  to  place 
t>uilding  materials  in  the  street  belongs  to  him 
fiimply  as  an  abutter,  and  not  as  an  owner  of 
the  fee  of  any  part  of  the  street,  and  is  found- 
ed on  and  limited  by  reasonable  necessity,  to 
be  determmed  by  the  facts  of  the  case,  in  the 
absence  of  any  regulations  on  the  subject,  and 
may  extend  to  more  than  one  half  the  width 
of  the  street.    Raymond  v.  Kieeberg  (Wis.)  648 

6.  A  gas  company  laying  pipes  in  city  streets 
under  a  grant  from  the  city,  in  conformity 
with  its  established  grade,  does  so  subject  to 
the  right  of  the  city  to  chang^e  the  grade  of  the 
street  whenever  the  necessities  of  the  public 
require  it;  and  in  the  absence  of  wantonness 
or  negligence  on  the  part  of  the  city,  the  com- 
pany cannot  maintain  an  action  for  damages 
occasioned  by  the  necessity  of  taking  up  and 
relaying  its  pipes  in  order  to  accommodate 
them  to  a  new  grade.  Cciumbue  Qaelight  A 
a  Co.  V.  Columbus  (Ohio)  510 

7.  Smooth  and  level  ice  accumulated  through 
tbe  sole  agency  of  the  elements  and  in  the  or- 
der of  nature  does  not  constitute  an  actionable 
•defect  in  a  street,  even  where  tbe  accumula- 
tion was  occasioned  by  a  hole  or  depression  in 
the  street     Chamberlain  t.  (Mkoeh  {Wib.)  618 

8.  A  mere  error  of  Judgment  in  respect  to 
the  plan  of  grading  a  highway  will  not  make 
the  town  liable  for  damages.  Champion  v. 
Crandon  (Wis.)  856 

9.  The  diversion  of  surface  water  from  its 
usual  course  of  flow  in  a  high  way,  by  a  change 
of  grade,  does  not  give  a  right  of  action  to  a 
person  whose  premises  are  tiiereby  damaged. 

Id. 

10.  The  mere  absence  of  a  light  at  or  near 
the  place  where  a  cannon  was  flred  in  the  even- 
ing on  a  public  street  does  not  show  negligence 
on  the  part  of  the  dtj.  C^Bourk  v.  JSioua 
Fatte  {Q.J>.)  789 

NOTBS  AND  BRIBFa 

Bee  also  Biotolb;  Wathbb. 

Highways;  change  of  street  grade  as  affect- 
ing railway  tracks,  gas  and  water  pipes,  etc. 

610 

Liability  for  injury  on  accumulated  ice.  518 

Right  of  abutting  owner  to  place  building 

materials  in  street  643 

HOLIDAYS. 

An  order  made  by  a  Judge  on  Sunday  or  a 
legal  holiday,  allowing  an  attachment  in  an 
19  L.  R  A. 


action  on  a  debt  not  due,  is  void  under  aitii- 
ute  prohibiting  Judicial  business  to  be  tmnv 
acted  on  such  a  day,  as  such  an  order  is  a  ju- 
dicial determination.  MerehanU  Hoi.  Bank  t. 
JOffftay  (Neb.)  81< 

NOTBB  AND  BBIBPa 

HoVdays;  how  far  the  law  of  holidays  ex- 
tends to  matters  other  than  those  relatiDgto 
negotiable  paper;  Judicial  notice;  as  to  cos- 
tracts;  as  to  tbe  sale  of  intoxicating  liquors:  ai 
to  sitting  of  courts;  as  to  entry  of  Judgmeot; 
as  to  issue  and  service  of  process;  as  t&  notices; 
as  to  appeals,  service  of  pleadings,  and  other 
acts  in  suits;  acts  of  ofl9cers;  transfer  of  holi- 
day from  Sunday  to  Monday.  816 


HOMESTEAD.    See 
andBbibfs. 


also     liKTT.     NOTBS 


1.  A  building  exempt  from  levy  and  sale  tf 
an  appurtenant  of  an  exempt  homestead  doei 
not  lose  its  exempt  character  by  wrongful  sev- 
erance from  the  realty  by  a  trespasser.  WjfiU 
V.  Orundyeen  (Minn.)  88 

2.  A  Judgment  for  the  value  of  an  exempt 
building  which  is  appurtenant  to  a  homestewi 
will  be  treated  as  a  Judgment  for  exempt  per- 
sonal propertv,  under  Minn.  Qen.  Stat.  chap. 
66,  §  818,  and  be  also  exempt  from  sale  npoo 
execution.  H 

HOMICIDE. 

A  person  cannot  excuse  a  homicide  by  Am 
fact  that  he  committed  it  to  save  his  own  life, 
under  compulsion  and  threatoof  other  peraou, 
— at  least  if  he  failed  to  escape  from  iheoi 
when  he  might  have  done  so  after  knowimr 
their  purpose.    Arp  v.  State  (Ala.)  857 

HOSPITAIi.  Bee  also  Ck>H8Trnrrio5AL 
Law,  6. 
In  an  ordinance  for  the  regolatioD  of 
hospitals  for  insane  persons,  inebriates,  personi 
of  unsound  mind,  or  those  suffering  from  men- 
tal or  nervous  disease,  provisions  against  treat- 
ing  both  males  and  females,  or  more  than  one 
of  such  classes  of  persons  in  tbe  same  building, 
and  against  keeping  such  hospital  in  asf 
building,  which  is  not  made  of  brick  and  iron 
or  iron  and  stone,  and  which  is  not  surrounded 
by  a  brick  or  stone  wall  at  least  18  incbet 
thick  and  12  feet  high,  or  within  400  yards  of 
any  dwelling-house  or  school-bouse.— are  all 
unreasonable  and  oppressive  and  therefore  in- 
valid.   Exparte  WhitwU  (CaL)  7^ 

HUSBAND  AND  WIFE.    See  also  Jrw^ 

MBNT,  10,   11. 

1.  Business  debts  incurred  by  a  husband  an 
chargeable  upon  the  community  property,  un- 
less tbe  business  is  shown  not  to  have  been 
conducted  by  him  for  the  benefit  of  the  com- 
munity. Oregon  Imp,  Co.  t.  Sagamei^ 
(Wash.)  ^^     2IB 

2.  A  substituted  service  of  citation  ios  di- 
vorce suit,  upon  a  nonresident  husband,  isjnii- 
ficient  to  give  Jurisdiction,  where  the  marriage 
was  celebrated  and  the  parties  before  sepsfs- 
tion  resided  in  the  state,  and  the  wife  still  re- 
sides there.    Butler  v.  Waehington  (La.)    S" 
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8.  The  authorities  of  a  country  hare  no 
power  to  dissolve  a  marriage  between  two  of 
its  citizens,  long  after  they  faave  abandoned  It 
tind  taken  up  their  residence  in  another  coun- 
try, upon  the  petition  of  one  who  temporarily 
returns  there,  but  who,  before  the  dissolution 
is  granted,  rejoins  her  husband  in  the  country 
of  his  adoption,  and  resumes  her  marital  re- 
lationship with  him  there.  8L  8vre  y,  Linds- 
felt  (Wis.)  615 

4.  The  adultery  of  a  wife  after  a  divorce  and 
allowance  of  alimony  payable  in  installments 
will  not  of  itself  require  a  reduction  by  the 
court  of  the  amount  of  such  allowance,  where 
it  is  not  shown  that  the  payments  are  to  be 
made  out  of  the  earnings  of  the  husband,  or 
that  the  property  did  not  come  from  her  orig- 
inally or  was  not  the  result  of  their  joint  accu- 
iDulatloos, — especially  where  the  husband  had 
failed  to  pay  prior  installments,  and  it  is  not 
shown  that  her  wrongdoing  may  not  have  been 
the  result  of  his  failure  to  furnish  such  sup- 
port.   Cole  y.  Cole  (111.)  811 

5.  Power  of  a  court  to  alter  an  allowance  of 
alimony  ''from  time  to  time/' under  111.  Rey. 
Slat.  1891,  chap.  40,  §  18,  may  be  exercised 
tkf ter  the  term  at  which  the  decree  for  alimony 
'was  rendered.  Id. 

Notes  and  Bbibfs. 

See  also  Judgment. 

Husband  and  wife:  liability  of  community 
property  for  debts:  (1)  liability  for  common 
•debts;  husband  as  creditor  of  the  community; 
<3)  antenuptial  and  postnuptial  debts  of  wife; 
<3)  debts  of  the  husband.  233 

Effect  of  wife's  subsequent  adultery  upon  an 
allowance  of  alimony.  811 


ICE.    See  Highways,  ?• 
ILLEOALITT.    See  Lottebies. 


IMPLIED      COlfTRACT.     See     Con- 

TBACTS,  4,  6. 

IMPRISONMENT.    See  Bastabdt,  7. 

JNCOMPETENT  PERSONS.    See  also 
OoNSTiTtrrioNAL    Law,   6;    Hospital; 

JlTDGUENT,  8. 

The  lunacy  of  a  suryiying  partner  does  not 
•make  a  deed  of  all  the  estate  of  the  late  firm 
Toid,  but  merely  makes  it  yoldable.  Biley  y. 
Carter  (Md.)  489 

Notes  and  Briefs. 

Incompetent  persons;  yalidity  of  deed  made 
by  insane  person;  deed  by  insane  person  when 
under  guardianship;  restoration  of  considera- 
tion; rights  of  bona  fide  purchasers;  who  may 
disaffirm;  effect  of  inquisition  to  establish  in- 
•sanlty.  489 

Yfdidity  of  Judgment  against  lunatic.     762 

INDEMNITY*     See     Pbincipaii      and 

SOBBTT, 

INDICTMENT. 

A  criminal  information  for  disobeying  a 
quarantine  order  by  going  upon  the  street 
19  L.  R.  A. 


must  allege  knowledge  of  the  order.    State  y. 
Butte  (Q,I>.)  725 


INFANTS.    See  Witne88EB,  2,  Kotbb  and 
Briefs. 

INJUNCTION.    See  also  Contempt,  2-4. 

1.  Equitable  jurisdiction  to  prevent  multi- 
plicity of  actions  will  not  authorize  an  injunc- 
tion against  numerous  ac lions  for  damages  by 
plaintiffs  who  haye  no  community  of  interest, 
or  tie  or  connection  between  them,  except  that 
each  has  suffered  from  the  same  alleged  negli- 
gence on  which  their  actions  are  based. 
Tnbbette  y.  lUinoie  C.  B.  Co.  (Miss.)  660 

2.  A  court  of  equity  may  perpetually  enjoin 
the  unlawful  use  of  the  firm  name  by  a  retir- 
ing partner.  Brass  db  I.  Works  Co.  y.  Fapne 
(Ohio)  82 

8.  Employes  of  a  railroad  company  may 
be  restrained  from  commission  of  yiolence  or 
intimidation,  or  from  enforcing  rules  and  reg- 
ulations which  result  in  irremediable  injuries 
to  their  employers  and  to  the  public.  Toledo, 
A.  A.  d}  N.  M.  B.  Co.Y.  Penneplvania  Co.  (C. 
0.  N.  D.  Ohio)  895 

4.  Words  and  acts  on  the  part  of  an  associa- 
tion of  workmen  which  tend  to  intimidate 
other  workmen  and  prevent  them  from  work- 
ing for  an  employer  and  the  latter  from  prose- 
cuting his  business  may  be  enjoined.  Cantr 
IfAlene  Consol,  Min.  Co.  y.  Miners  Union  (G. 
C.  D,  Id.)  882 

6.  That  restraining  workmen  from  interfer- 
ing with  the  property  of  their  employer  may 
indirectly  prevent  the  commission  of  crimes 
will  not  bring  the  case  within  the  rule  that 
equity  will  not  interfere  for  the  prevention  of 
crime.  Id. 

6.  A  temporary  order  restraining  workmen 
from  interfering  with  their  employer's  prop- 
erty will  not  be  dissolved  on  the  eround  of  du- 
plicity on  his  xrart  because  his  complaint 
alleges  that  he  was  compelled  to  close  his 
works  on  account  of  the  interference  of  the 
workmen,  while  the  answer  alleges  that  the 
reason  for  closing  given  at  the  time  was  to  se- 
cure an  adjustment  of  freight  rates,  and  that 
the  true  reason  was  to  reduce  wages  and  break 
up  the  workmen's  union,  where  it  does  not  ap- 
pear but  that  both  reasons  giyen  by  complain- 
ant may  have  combined  to  induce  his  action 
and  it  is  not  satisfactorily  shown  that  the  rea- 
son claimed  by  defendants  was  the  true  one. 

Id. 

7.  That  complainant  belongs  to  an  illegal 
association  is  not  sufficient  to  cause  the  disso- 
lution of  a  temporary  order  restraining  his 
former  workmen  from  interfering  with  his 
property,  if  his  suit  is  in  his  own  name  and  in- 
terest, and  is  not  shown  to  be  the  result  of  the 
illegal  association.  Id. 

8.  The  doctrine  that  aright  or  title  inyolyed 
must  be  established  in  a  court  of  law  before  aa 
injunction  will  issue  does  not  apply  to  tempo- 
rary restraining  orders.  Id. 

9.  An  injunction  will  lie  to  preyent  the 
chief  officers  of  a  labor  organization  from  en- 
forcing or  putting  into  operation  a  rule  of 
such  organization  making  it  the  highest  offense 
against  the  order  for  a  member  in  the  employ 
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of  a  railroad  company  to  handle  cars  received 
from  another  company  ^itb  which  a  conflict 
approved  by  such  chief  officers  exists,  where 
refusal  to  handle  such  cars  will  constitute  a 
violation  of  the  Interstate  Commerce  Act  re- 
Quiring  the  furnishing  of  equal  facilities  for 
tne  interchange  of  traffic;  and  such  officers 
may  be  required  to  rescind  a  direction  already 
given  for  the  enforcement  of  such  rule, — 
especially  where  the  order  so  directed  to  be 
rescinded  will  induce  violations  of  an  injunc- 
tion previously  panted  against  the  company 
and  its  employ te.  Toledo,  A,  A,  d  N,  M.  R, 
Co,  ▼.  Pennsylvania  Co,  (C.  0,  N.  D.  Ohio)  887 

10.  A  mandatory  injunction  may  be  issued 
by  a  court  of  equity  upon  a  preliminary  hear- 
ing, to  enforce  a  duty  which  is  defined  by 
law,  where  the  rights  of  the  parties  are  free 
from  doubt.  Toledo,  A,  A.  db  N,  Af.  5.  Co.  v. 
Fennsylvania  Co.  (G.  C.  I).  D.  Ohio)  895 

11.  Employes  of  a  railroad  company  need 
Dot  be  made  parties  to  an  injunction  restrain- 
ing its  officers  and  employes  from  refusing 
equal  facilities  for  the  interchange  of  traffic  to 
another  road,  in  order  to  make  the  injunction 
binding  upon  them;  but  it  is  sufficient  if  they 
are  served  with  full  and  proper  notice  of  the 
orders  and  process  of  the  court.  Id. 

INSANE  PERSONS.    See  Hospital;  In- 

COlf  PBTBNT  PBKSOKB,  NoTES  AND  BbIBFS; 
JUDOMBNT,   8. 

INSOLVENCY. 

1.  A  mortgage  taken  bv  a  surety  from  a 
debtor  in  contemplation  of  insolvency,  as  in- 
demnity not  only  for  the  debt  on  which  he  is 
liable,  but  also  for  another  debt  on  which  he 
was  not  previously  liable,  but  which  he  as- 
sumes and  actually  pays  in  consideration  of 
the  mortgage,  is  in  effect  a  trust  for  the  bene- 
fit of  all  the  insolvent's  creditors  within  the 
meaning  of  Ohio  Rev.  Stat,  g  6848;  and  the 
mortgagee  holds  it  not  for  himself  alone,  but 
is  a  trustee  for  the  creditors  in  proportion  to 
their  respective  demands.  Pendery  t.  AUen 
(Ohio)  867 

2.  The  legal  effect  of  two  deeds  executed  in 
duplicate,  and  in  all  essential  respects  exactlv 
the  same,  assigning  propertv  for  creditors,  is 
the  same  as  that  of  a  single  deed.  Milei/  v. 
Carter  (Ud.)  489 

8.  A  deed  assigning  for  creditors  all  the 

Eroperty,  estate,  and  assets  whatsoever  of  a 
kte  firm,  sufficiently  conveys  all  the  real  es- 
tate of  the  firm,  whether  standing  in  the  name 
of  the  firm  or  of  the  individuS  partners  or 
either  of  them.  Id. 

4.  An  assignment  for  the  benefit  of  his 
"creditors, "by  a  person  in  his  own  right  and  as 
surviving  partner  of  all  partnership  and  indi- 
vidual property , is  to  be  considered  as  an  assign- 
ment of  the  partnership  propertv  for  the  benefit 
of  partnership  creditors,  and  of  separate  prop- 
erty for  the  benefit  of  separate  creditors.     Id. 

5.  A  surviving  partner  mav  make  an  assign- 
ment of  all  the  estate  of  the  fate  firm  for  cred- 
itors, if  he  does  not  in  so  doing  violate  any 
statutory  provisions.  Id. 

6.  An  action  by  a  trustee  in  insolvency  to  set 
aside  a  voluntary  assignment  by  the  insolvent 
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must  be  bronght  within  a  reasonable  tfme  af> 
ter  he  has  qualified.  Jd^ 

7.  The  right  of  the  creditors  of  an  Insolvent 
to  select  the  assignee,  under  the  Maiylaod  In- 
solvent Law,  by  insolvent  proceedinj^s  begcn 
within  four  months  after  the  commission^  of 
an  act  of  insolvency,  cannot  be  defeated  by  a 
deed  executed  within  that  time  assigning  for 
creditors  all  the  estate  of  the  insolvent  to  & 
trustee  selected  by  himself.  Id, 

Notes  and  Bbiefs. 

Insolvency;  transfer  by  insolvent  in  tnist 


INSURANCE. 

1.  Consent  as  effectual  as  tbougli  in  writ- 
ing,  as  required  by  a  condition  of  an  iosuraDce 
poiicy  that  it  shall  be  void  if  the  property  be 
or  become  mortgaged  without  consent  of  the 
company  in  writing  indorsed  on  the  policy,  is 
given  as  to  a  recorded  mortgage  ezistini^  at 
the  time  of  the  insurance  by  issuing  and  n- 
ceiving  the  consideration  for  the  policy  with- 
out inquiry  as  to  the  existence  of  a  mortgage. 
Wright  V.  London  F.  Ins.  Auo.  (Mont.)      ill 

2.  An  insurance  policy  covering  several 
kinds  of  property,  apportioning  a  specific  sum 
to  each  kind,  and  conditioned  to  be  void  if  a 
specified  class  be  or  become  mortgaged,  is  not 
invalidated  as  to  other  property  covered  by  the 
policy  by  a  mortgage  upon  property  of  the 
class  designated.  Id. 

8.  A  provision  for  apportionment  of  loss  it 
there  is  other  insurance  applies  only  to  cases 
where  the  insurance  covers  the  same  interesL 
Niagara  F.  Ins.  Co.  v.  Bcammon  (111.)         114 

4.  A  policy  taken  out  by  one  who  holds  the 
proceeds  as  trustee  ex  maleficio  for  the  owner 
IS  not,  as  to  the  latter,  "other  insurance."  with  id 
the  meaning  of  the  apportionment  clause  in 
his  own  policy,  although  he  has  obtained  the 
benefit  thereof  by  compelling  such  trustee  to 
account  to  him  for  the  proceeds,  where  he  did 
not  in  any  other  way  ratify  the  action  of  the 
latter  in  taking  out  such  policy.  Id. 

6.  There  is  no  change  of  title  within  the 
meaning  of  an  insurance  policy  which  is  to  be 
forfeited  if  the  title  is  changed,  by  reason  of  a 
sale  under  a  power  in  a  mortgage,  which  is 
voidable  because  the  mortgagee  was  indirectly 
the  purchaser,  where  the  mort^jagor  has  re- 
pudiated the  sale  and  remains  in  possession 
claiming  ownership.  Id. 

6.  '*Any  other  contract  or  agreement  for  in- 
surance" held  by  any  person  "interested,*' 
within  the  meaning  of  a  provision  in  a  policy 
against  other  Insurance,  does  not  include  in- 
surance procured,  without  the  knowledge  and 
consent  of  the  other  party  by  a  third  person 
who  has  no  interest  in  the  first  policy,  altbouj^h 
he  has  or  claims  an  insurable  interest  in  the 
property.  Id. 

7.  A  decree  setting  aside  an  illegal  sale  un- 
der a  power  in  a  mortgage  which  was  involun- 
tary as  to  the  mortgagor  avoids  the  sale  from  tbe 
beginning,  so  as  to  enable  the  mortgagor  to 
enforce  his  insurance  policies  notwithstanding 
provisions  against  change  of  title,  even  ss  t» 
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losfies  which  occnrred  before  the  rendltfon  of 
the  decree.  Id, 

8.  A  voidable  sale  of  real  estate  under  a 
power  in  a  mortgage,  although  treated  as  a 
traDsaetion  to  which  the  mortgagor  is  a  party, 
"Will  become  void  from  the  time  he  notifies  the 
Pinrcbaser  of  refusal  to  recognize  the  latter's 
title,  so  as  to  entitle  the  mortgaisror  to  enforce 
liis  insurance  policies  notwithstanding  provis- 
ions against  alienation  of  title,  as  to  losses 
which  subsequently  occur,  if  he  remains  in 
possession  and  promptly  institutes  proceedings 
to  have  the  sale  set  aside.  Id. 

9.  A  mort^gee  to  whom  insurance  is  made 
payable  as  his  interest  ma^  appear,  but  who  is 
not  entitled  to  the  whole  insurance,  need  not 
be  made  a  party  to,  or  given  notice  of,  an  ap- 
praisement of  damages  to  the  property  in- 
sured.    Chandoa  v.  American  F.  hia,  Vo.  (Wis.) 

821 

10.  Damages  to  goods  bjr  an  explosion  of 
gas  is  not  a  loss  by  nre  witbin  the  meaning  of 
an  insurance  policy,  where  the  goods  were  not 
burned,  but  damaged  by  the  falling  of  a  floor 
caused  bv  the  explosion,  although  the  explosion 
was  produced  by  the  lighting  of  a  match. 
Beuer  v.  NorthtoeiUm  Nat.  Ina.  Co,  (111.)  584 

11.  An  implied  exception  as  to  ordinary 
repairs  in  a  reasonable  and  proper  way  is  to  be 
made  from  clauses  of  an  insurance  policy 
against  changes  in  the  situation  or  circum- 
stances affecting  the  risk,  and  against  the  use 
of  naphtha  on  premises.  Uockland  First 
Cong,  Church  v.  Eolyoke  Mvt.  F.  Ina.  Co. 
(Mass.)  587 

13.  Naphtha  is  not  "kept"  but  is  "used"  "on 
tbe  premises,"  within  the  meaning  of  an  in- 
surance policy,  where  for  nearly  four  weeks 
a  naphtha  torch  Is  used  within  a  few  inches  of 
the  wall  on  the  outside  to  burn  off  the  paint. 

Id. 
18.  The  use  of  a  naphtha  torch  every  day 
for  nearly  a  month  in  removing  paint  from  the 
walls  of  a  building  covered  with  soft  pine 
sheathing  in  which  there  are  cracks,  at  a  time 
when  the  weather  is  very  hot,  is  a  change  in 
the  "situalion  or  circumstances  affecting  the 
risk,"  within  the  meaning  of  an  insurance 
policy  on  the  building.  Id. 

14.  Formal  proofs  of  loss  required  by  an  in- 
surance policy  are  dispensed  with  by  the 
adjuster  of  the  company  taking  written  sworn 
examinations  of  the  assured,  requiring  him  to 
furnish  duplicate  bills  of  goods,  referring  to  the 
examinations  and  biUsas  proofs  of  loss,  stating 
to  the  assured  that  nothing  more  is  required, 
and  offering  to  pay  portions  of  the  loss.  Wripht 
V.  London  F.  Ins.  Asso.  (Mont)  211 

15.  A  submission  to  two  arbitrators  for  the 
appraisal  of  damages  to  insured  property,  which 
provides  for  the  selection  of  a  third  "in  case  of 
disagreement,"  who  shall  act  with  the  first 
two  in  matters  of  difference  onlv,  is  a  waiver 
of  a  provision  in  tbe  insurance  policy  requiring 
that  they  "shall  first  select  an  umpire."  Chan- 
dos  V.  American  F.  Ins.  Co,  (Wis.)  821 

16.  A  brick  building  is  totally  destroyed  for 
tbe  purpose  of  insurance  under  a  valued  policy, 
if  all  the  combustible  material  in  the  building 
is  destroyed  by  fire,  although  portions  of  tbe 
walls  are  left  standing,  but  are  to  injured  that 
19  L.  R  A. 


they  must  be  torn  down.  The  insurer  is,  how- 
ever, entitled  to  the  value  of  the  material,  if  it 
is  used  for  rebuilding.  German  Ins.  Co.  v. 
Uddy  (Neb.)  707 

17.  On  the  total  destruction  of  property  in- 
sured by  a  valued  policy  which  provides  for 
arbitrators,  no  arbitration  is  necessary,  as  there 
is  nothing  to  arbitrate.  Id., 
On  life. 

18.  Foreign  assessment  insurance  con^ 
panics  have  a  ri^^ht,  under  Wis.  Laws  1891^ 
chap.  418,  to  a  hcense  to  do  business  in  Wis- 
consin upon  complying  with  the  conditions 
imposed  by  that  Act,  of  which  the  insurance 
commissioner  has  no  discretion  to  deprive 
them.  State,  Covenant  Mut.  Ben.  Asso.  v. 
Boot  (Wis.)  271 

19.  The  character  of  a  benefit  insurance  as- 
sociation as  an  assessment  company  is  not  de- 
stroyed, so  as  to  deprive  it  of  the  privilege  of 
doing  business  in  Wisconsin  on  compliancs 
with  the  provisions  of  Wis.  Laws  1891,  chap. 
418,  by  the  facts  that  it  agrees  to  pay  the  as- 
sured a  definite  sum,  and  has  established  rates 
of  premiums  which  it  is  authorized  to  receive 
in  advance,  if  it  has  no  "legal  reserve,"  but 
merely  an  "emergency  fund,"  and  its  con- 
tracts expressly  authorize  it  to  levy  assessments 
beyond  those  designated  in  its  tables.  Id, 

20.  A  mutual  mistake  in  supposing  a  per- 
son whose  life  was  insured  to  be  still  alive  is 
ground  for  setting  aside  a  contract  by  which 
the  insurance  policy  was  surrendered  for  a 
paid-up  policy,  in  order  to  avoid  further  pay- 
ment of  burdensome  premiums.  Riegel  v. 
American  L,  Ins.  Co.  (Pa.)  16ft 

21.  A  man's  afiSanced  wife  is  not,  as  mat- 
ter of  law,  dependent  on  him  within  the  mean- 
ing of  a  charter  or  statutory  provision  as  to 
beneficiaries  of  a  mutual  benefit  society;  but 
whether  so  dependent  or  not  is  to  be  deter- 
mined from  the  facts  of  the  case.  Alexander 
V.  Parker  (111.)  187 

22.  Occasional  presents  to  an  affianced  wife, 
consisting  chiefly  of  a  cloak,  dresses,  and  bon- 
net, besides  $5  in  money  at  one  time  for 
Christmas,  do  not  show  that  she  is  dependent 
on  the  giver,  within  the  meaning  of  the  char- 
ter of  a  mutual  benefit  society,  so  as  to  entitle 
her  to  benefits  in  case  of  his  death.  Id., 

NOTBB  AND  BRIEFfl. 

Insurance;  ownership  of  property  for  pur- 
poses of  insurance.  114 

YaHdity  of  life  insurance  for  benefit  of  be- 
trothed wife.  187 

As  to  severability  of  insurance  in  same 
policy;  insurance  on  several  buildings;  insur- 
ance on  building  and  contents;  effect  of  insur- 
ance upon  buildmgs,  of  forfeiture  as  to  personal 
property;  insurance  on  several  articles  of 
personal  property;  policies  on  livestock;  fraud; 
marine  policies.  211 

Effect  of  settlement  between  insured  and 
mortgagor  upon  rights  of  mortgagee  to  whom 
loss  is  made  payable  as  his  interest  may  appear. 

321 

Increase  of  risk  by  negligent  acts  of  insured. 

68T 
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Liability  of  Insuier  for  Ion  caused  by  ex- 
plosion; express  provisions  against  losses  by 
explosions;  insurance  against  explosions;  ma- 
rine policies;  similar  cases.  694 

Effect  of  statute  as  to  valued  policies.      707 

INTEREST.    See  also  Assumpsit,  Notss 
AMD  Briefs;  Bills  and  Notbb,  1. 

1.  Interest  on  the  value  of  articles  during 
the  time  of  their  detention  is  an  element  of  dam- 
age for  conversion,  where  they  were  subse- 
queutly  returned.    Moreyv,  Hoj/t  {Conn.)  611 

2.  The  refusal  of  a  county  treasurer  to  com- 
ply with  a  statute  requiring  taxes  collected 
from  railroads  in  a  town  to  be  invested  in  a 
fiioking  fund  to  pay  the  railroad  bonds  of  the 
town,  on  the  ground  that  the  taxes  were  ap- 
propriated for  other  specific  purposes,  is  with- 
out legal  excuse  and  willful  and  renders  him 
chargeable  with  interest  on  the  fund  for  the 
time  during  which  the  town  has  been  deprived 
of  it     Olark  v.  Sheldon  (N.  Y.)  188 

INTERSTATE  COMMERCE.  SeeOABr 

RtEBB,   15. 

^UfTOXICATING      LIQUORS.       See 

SUNDAT. 

INTOXICATION.      See  Oabbxers,  8, 9. 
>  JOINDER.    See  Action  ob  Suit.  2. 
-  JUDGE.    See  Coubtb,  8. 
V4JUDOMENT.      See  also   Cokam   Nobis; 

EVIDENCB.   1;  HOMBSTUAD,   3;  HUSBAKD 
A3XD  WiFB,  2. 

1.  Afl9rmative  relief  cannot  be  granted  upon 
a  counterclaim  in  a  reply,  although  it  is  valid 
to  defeat  a  counterclaim  in  the  answer  under 
«  statute  which  allows  a  reply  of  new  matter 
in  support  of  the  complaint  and  avoidance  of 
new  matter  in  the  answer.  BmM  v.  Kennedy 
<Ind.)  887 

2.  In  an  action  on  a  Joint  official  bond  the 
principal  cannot  be  held  liable  alone.  King 
bounty  V.  Ferry  (Wash.)  500 

8.  A  Judgment  against  a  person  insane  at  its 
>Tendition  is  not,  for  that  cause,  void,  so  as  to 
/prevent  it  from  becoming  alien  upon  his  land. 
'  WithraiD  v.  Smith9on(W,  Va.)  762 

4.  A  person  in  possession  of  lands,  deriving 
'bis  right  thereto  under  an  instrument  executed 
•prior  to  a  foreclosure  suit  to  which  he  Is  not  a 
;party,  is  not  bound  by  a  decree  in  the<  case. 
yattereon  v.  Eabb  (S.  C.)  881 

6.  A  ludgment  in  rem  before  its  final  exe- 
cution IS  never  so  conclusive  upon  the  court 
which  rendered  it  as  to  prevent  the  opening  of 
a  default  Judgment,  or  vacating  or  setting  it 
aside  for  sufQcient  reason.  Bs  Rochester  (N. 
y.)  161 

6.  Mistake  of  a  party  interested  in  a  fund  in 
•court,  in  supposing  bis  interest  to  lie  in  the 
dBuccess  of  an  executor,  and  his  aiding  and  as- 
sisting the  latter,  do  not  make  him  a  party  to 
the  proceeding  or  involve  his  right  to  the  fund, 
so  as  to  make  un  order  of  the  court  conclusive 
upon  him  and  prevent  the  opening  of  the  judg- 
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ment  for  the  determination  of  hts  claim.    R9 
Roehe$ter(N.Y.)  161 

7.  A  decree  in  foreclosure  made  before  the 
death  of  the  owner  of  Uie  land  may  be  modi- 
fied, in  case  of  his  death  before  toe  sale,  to 
give  hlB  widow  her  right  of  dower  as  against 
Judgment  creditors  to  whom  the  original  de- 
cree ordered  a  surplus  to  be  paid.  Moiden  v. 
Dunn  (lU.)  4^1 

8.  A  decree  of  foreclosure  of  %  moitgaee 
upon  land  is  conclusive  of  the  right  of  a  iMLTty 
alleged  to  have  or  claim  some  interest  in  orliea 
upon  the  land,  to  claim  improvements  attached 
to  the  realty  as  chattels  under  an  a^rreement 
with  the  mortgagor.  McFadden  v.  AUen  (N. 
Y.)  446 

9.  A  decree  snstaining  a  demnrrer  to  a  com- 
plaint on  the  ground  of  laches,  whereby  the 
plaintiff  is  completely  taken  by  surprise, 
should  be  set  aside  on  his  motion,  when,  dur- 
ing the  same  term  of  court,  he  asks  leave  to 
file  an  amended  bill  which  fully  explains  any 
charge  of  laches.     CottreU  ▼.   Waikiwi  (Ya.) 

754 

10.  A  divorce  granted  in  a  foreign  coantry 
against  a  man  who  has  become  a  permanent 
resident  of  the  United  States,  without  actual 
or  attempted  service  of  notice,  without  any 
appearance  in  his  behalf,  and  without  the  ex- 
istence of  any  facts  which  according  to  the 
laws  of  the  latter  country  would  give  jurisdic- 
tion,— will  not  be  recoimized  as  valid  here. 
St.  Sure  V.  Lindtfelt  (Wis.)  515 

11.  One  asserting  the  validity  of  a  divorce 
granted  in  a  foreign  country  against  a  man 
who  had  left  that  country  and  comes  to  the 
United  States,  upon  the  ground  that  he  was  an 
absconder  and  had  b^n  sentenced  as  a 
"cheater,"  which  sentence,  so  far  as  appears, 
was  without  notice  or  hearing,  must  show  that 
the  law  of  that  country  authorized  a  diTorce 
under  such  circumstances.  LL 

Notes  and  BBneFS. 

Judgment:  effect  as  to  interested  person  who 
is  not  a  party.  163 

Attacking  for  lack  of  notice.  613 

Validity  of  a  divorce  decree  granted  by  a 
court  of  a  foreip  oountrv;  (1)  the  law  in  Eoe- 
land;  (2)  American  decisions.  515 

Validity  of  decree  of  divorce  obtained  on 
publication  or  service  out  of  the  state  where 
the  defendant  did  not  appear;  (1)  cases  in 
United  States;  where  the  Jurisdiction  was  af- 
fected by  the  domicil  of  the  parties;  as  to  de- 
fects in  the  procedure  by  publication;  as  to 
prohibition  against  remarriage  in  decrees 
granted  on  publication;  estoppel  as  to  divorc«3 
rendered  in  other  states;  as  to  divojrces  where 
defendant  is  confined  in  prison  or  asylum;  as 
to  opening,  setting  aside,  and  vacating  divorce 
decrees  obtained  by  publication;  as  to  jurisdic- 
tion of  the  courts  in  reference  to  the  parties  in 
proceedings  for  divorce  by  publication;  collat* 
eral  attack  in  the  same  state  on  decrees  ren- 
dered on  publication:  (3)  English  cases;  dis- 
ginsing  with  personal  service  of  citation  m 
nglish  courts;  as  to  the  return  on  the  citation: 
as  to  jurisdiction  where  marriage  and  don.icil 
of  the  husband  Ib  abtoad;  as  to  annulling  mar- 
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Tifl^  OD  publication  wbei'e  the  defeDdant  Is 
ab^nt  from  the  country;  effect  In  England  of 
a  divorce  abroad  on  publication;  where  the 
respondent  is  imprisoned.  814 

JUDICIAL  NOTICE.  SeeEvmBNOB,  1,2. 

JURISDICTION.    See  Affbal  Ain>  Er- 
ror, 1 ;  ATTAOHinSKT,  2;    HUBBAKD  AND 

Wnra,  2,  8. 
JURT.    See  Trial,  &-10. 

JUSTICE  OF  THE  PEACE. 

Instmctions  to  the  jury  by  a  justice  of  the 
peace  in  the  course  of  the  trial  or  an  action  be- 
fore him  are  reviewable  on  error.  Birth  ▼. 
Graham  (Ohio)  721 

KINDERGARTEN.    See  Schools,  1. 

liABOR  ORGANIZATION.     See  Coir- 
BPTRACT,  4-6;  Ikjunction,  4,  9. 

IiABOR  UNION.    See  Gasb,  1. 

IiANDLORD  AND  TENANT. 

Interference  with  the  possession  of  a  tenant 
'  by  an  adjoining  owner  in  pjccavating  and  put- 
ting upon  the  leased  premises  a  foundation  for 
his  building  under  authority  from  the  land- 
lord is  a  breach  of  covenant  for  quiet  enjoy- 
ment in  the  lease,  although  the  agreement  be- 
tween the  landlord  and  the  adjoining  owner 
expressly  provides  that  the  latter  shall  not  in- 
jure or  Interfere  with  any  building  or  structure 
on  the  leased  property,  nor  with  the  use  of  the 
surface  of  the  lot  by  the  tenant,  and  that  such 
owner  will  provide  secure  support  for  all  build- 
ings on  the  leased  premises  so  that  they  shall 
not  be  injured  or  damaged  by  the  excavation, 
and  will  pay  and  sustain  any  injury  or  damage 
whicb  may  result  to  the  buildings.  Collin  $  v. 
LmU  (IMinn.)  822 

NOTBS  AND  BrIBFS. 

Landlord  and  tenant;  effect  of  partial  evic- 
tion of  tenant  822 

I.ATERAL  SUPPORT.    See  also  Party- 
Wall. 


NoTBS  AND  Briefs. 
Lateral  support;  right  to. 
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UBGISLATURE.  See  also  Contempt,  1 
Courts,  1;  Mandamus,  Notes  and 
Brievb. 

1.  The  recognition  by  the  governor  and  by 
the  state  Senate  as  a  (f «  facto  nou^e  of  Repre- 
sentatives of  a  body  which  assumes  power  as 
such  will  not  defeat  the  right  of  another  body 
which  is  the  constitutional  House  of  Represent- 
atives duly  organized  and  acting  as  such.  Be 
Ghinn  (Kan.)  519 

2.  The  refusal  of  the  governor  or  of  the  Sen- 
ate to  communicate  with  or  recognize  a  consti- 
tutional House  of  Representatives  which  has 
regularly  perfected  its  organization,  appointed 
19  L.  R  A. 


its  committees,  and  initiated  legislation,  will  not 
oust  or  destroy  such  House.  Jd, 

8.  In  the  organization  of  a  house  of  repre- 
sentatives, those  persons  who  hold  certificates 
of  membership  from  the  secretary  of  state,  cer- 
tified bv  him  under  his  seal  of  office  in  accord- 
ance with  the  determination  of  the  state  board 
of  assessors,  are  the  only  persons  entitled  to 
participate.  Id. 

4.  Ilie  House  of  Representatives  of  Eansss 
has  power  to  compel  witnesses  to  attend  and 
testify  before  the  House,  or  one  of  its  commit- 
tees having  an  election  contest  concerning  a 
member  thereof  properly  pending  before  it  for 
investigation.  Id, 

6.  A  house  of  representatives  is  not  the  final 
judge  of  its  own  powers  and  privileges  in  cases 
m  which  the  rights  and  liberties  of  the  subject 
are  concerned;  out  the  legality  of  its  action  in 
such  cases  may  be  examined  and  determined 
by  the  court.  Id, 

6.  The  constitutional  right  of  any  member 
of  the  Legislature  to  have  a  protest  entered  on 
the  journal  cannot  be  enforced  by  mandamus 
against  either  the  clerical  or  presiding  officer 
or  the  House  to  which  he  belongs;  t.  «.,  the 
clerk  or  speaker  of  the  house  of  representatives^ 
or  the  president  or  secretary  of  the  Seoate^ 
where  the  Constitution  gives  to  the  House  it- 
self the  control  of  its  journal,  and  the  House 
has  already  refused  not  only  to  print  but  to 
consider  or  receive  the  protest,  since  such  offi- 
cers would  be  powerless  to  execute  the  order 
without  the  concurreoce  of  the  House  itself, 
even  if  they  were  ordered  to  eater  such  pro- 
test on  the  journal.  TurnbuU  ▼.  Qiddinffs 
(Mich.)  853 

LEGITIMATIOH.      See    Bastardt,    5; 
Conflict  of  Laws,  4. 

LEVT.    See  also  Attachment,  8;  Hoio 

61  BAD. 

Fixtures  which  a  tenant  has  the  ritrht  to  re- 
move may  be  levied  on  under  sn  attachment 
as  personal  property.    Morey  v.  Eoyt  (Conn.) 

611 

Notes  and  Briefsi 

Levy;  how  far  proceeds  of  exempt  property 
retain  the  exempt  character;  as  to  judgments 
afFectinff  exempt  property;  setting  off  judg- 
ments affecting  exempt  property:  proceeds  of 
insurance;  exemption  of  property  purchased 
with  pension  money;  exemption  of  pension 
money  in  another  form;  exemption  in  home- 
stead sold  for  reinvestment;  property  obtained 
by  exchange;  exemption  of  products  or  profits 
of  exemption;  exemption  in  case  of  mortgage, 
sale,  or  transfer.  83 

LICENSE.    See  also   Contracts,   Notes 

and  BRI£Fa 

A  parol  license  by  a  canal  company  to  erect 
a  bridge  can  be  revoked  after  many  years'  use 
of  the  bridge,  when  it  is  desired  to  clear  out 
and  enlarge  the  canal.  Ba9B  v.  Boanoke  Na/e, 
db  W.  P.  Co,  (N.  C.)  24T 


903 


Liens— MANDAHua 


UEIVS.    See  also  JuDGMEKT,  8. 

1.  A  parcbaser  of  premises  takes  tbem  sub- 
ject to  a  mecbanics'  lien  tbereafter  filed  within 
the  time  allowed  therefor  by  law,  where  the 
right  to  a  lien  existed  at  the  time  of  purchase. 
Green  v.  Williams  (Tenn.)  478 

2.  A  mechanics'  lien  begins  with  the  work 
or  the  commencement  of  the  delivery  of  ma- 
terials, and  is  perfected  or  continued  by  no- 
tice, given  in  compliance  with  Tenn.  Act  1889, 
chap.  108,  within  the  thirty  days  allowed 
therefor  after  the  building  is  completed  or  the 
contract  of  the  lien  claimant  expires.  Id, 

8.  The  fact  that  the  contractor  has  waived 
or  estopped  himself  from  asserting  his  lien 
will  not  deprive  a  subcontractor  of  the  right 
to  assert  a  lien  for  labor  or  materials  furnished 
by  himself,  where  the  statute  provides  lor  a 
lien  in  favor  of  each  separately.  Id, 


Notes  and  Briefs. 
Liens;  rights  of  subcontractor. 
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LIFE  TENANT.  Bee  also  Adybrsb  Pos- 
session, 2-4;  Corporations.  4-8;  Evi- 
dence, 10;  Real  Property,  1;  Trusts, 
4;  Wills,  4. 

1.  No  taxes  or  expenses  of  the  trust  can  be 
charged  against  the  income  of  a  certain  sum 
ffiven  to  a  legatee  for  life  "to  be  used  and  en- 
joyed bv  her  as  her  absolute  property,"  at 
least  so  long  as  the  estate  is  not  closed,  but  re- 
mains in  the  hands  of  an  administrator.  Wil- 
ton V.  White  (Ind.)  681 

2.  Money  expended  from  the  income  of  an 
estate  for  taxes  or  improvements  upon  unpro- 
ductive real  estate  should  be  refunded  to  the 
life  tenants  from  the  proceeds  of  the  sale  of 
such  real  estate.    Bits  v.  Bite  (Ky.)  178 

8.  The  annual  expenses  of  collecting  and 
disbursing  the  income  of  a  trust  estate  should 
be  borne  by  the  life  tenant,  and  the  expense  of 
conversion  and  reinvestment  of  the  capital 
should  be  apportioned  between  life  tenant  and 
remainderman.  Id. 

4.  The  doctrine  of  equitable  conversion 
will  not  be  applied  for  the  purpose  of  giving 
to  the  life  tenants  a  portion  of  the  proceeds  of 
the  sales  of  unproductive  real  estate,  as  Income 
from  the  time  of  the  testator's  death,  under  a 
will  giving  the  executors  power  to  sell,  and  di- 
recting them  to  manage  the  estate  so  as  to  pro- 
duce income,  where,  from  the  facts  that  the 
estate  is  large  and  that  the  will  directs  the  pro- 
ceeds of  sales  to  be  reinvested,  it  is  evident  that 
the  testator  did  not  intend  income  to  be  paid  to 
the  life  tenants  on  account  of  property  from 
which  none  was  realized.  Id. 

Notes  and  Briefs. 

Life  tenants;  rights  of  as  to  stock  dividend. 

178 
LIMITATION  OF  ACTIONS.    Bee  also 

ADTERSE  PoSSbSSION,  2. 

1.  Lapse  of  less  than  two  and  one  half  years 
after  a  sale  under  a  deed  of  trust,  procured 
through  the  fraudulent  representations  of  one 
representing  himself  as  entitled  to  benefit  by 
19  L.  R.  A. 


ENOINEERS.     See 


its  provisions,  will  hot  bar  a  suit  to  set  ita^idt 
which  is  not  barred  by  the  Statute  of  Limiia- 
tions.     Oottrell  Y.  Watkins  (Vh.)  754 

2.  The  Statute  of  Limitations  runs  a^nst 
a  municipal  corporation  in  West  Virginia,  in 
the  absence  of  an  express  provisiion  to  thecoc- 
trary.     Teass  y,  St.  Albans  (W.  Va.)  «8 

LIQUIDATED  DAMAGES.    See  Dix 

AGES,  4,  5. 

LIVERY  STABLE. 

The  keeper  of  a  livery  stable  does  nol, 
by  letting  a  horse,  warrant  it  to  be  free  from 
defects  of  which  he  has  no  knowledge  and 
which  he  could  not  have  discovered  by  the  ex- 
ercise of  due  care,  so  as  to  render  bimself  liable 
for  an  injury  to  the  hirer  caused  by  sudi  de- 
fect    CapdandY.  Draper  (Mass.)  S89 

Notes  and  Bbibfb. 

Livery  stable;  warranty  of  hone  or  vehicle 
kept  for  hire;  liability  of  livery-stable  keeper; 
hirer's  assumption  of  risk;  analogous  <  '^ 

LOCOMOTIVE 

CoNSPntACT,  4. 

LOTTERIES.    See  also  CoNTRAcrs.  10. 

The  proceeds  of  a  lottery  ticket  obtained 
from  its  owner  by  falsehood  and  fraud  after  it 
has  drawn  a  prize  must  be  refunded  U>  him, 
if  the  lottery  was  legal  and  his  ownership  le- 
gally acquired,  even  if  the  sale  of  the  ticket 
within  the  state  would  be  imhiwfuL  Martin 
V.  Richardson  (Ky.)  6W 

MANDAMUS.    See  also  Lboiblatube.  6. 

1.  Mandamus  will  not  lie  to  compel  an  offi- 
cer or  a  board  of  canvassers  to  do  an  act  which 
without  its  command  would  not  have  beea 
lawful  for  the  officers  or  board  to  do.  .fiwfl- 
thai  V.  State  Bd.  of  Canvassers  (Kan.)         157 

2.  A  writ  of  mandamus,  whether  alteroa- 
tive  or  peremptory,  must  not  only  show  the 
obligation  of  the  defendant  to  perform  the  act, 
but  must  also  show  his  omission  to  perform  it. 

I(L 

8.  A  writ  of  mandamus  will  not  be  denied 
in  the  exercise  of  discretion,  where  a  dear  le- 
;\  right  to  it  is  shown.    Illinois  0.  R  Co-  ^• 
'eople  (HI.)  119 

4.  A  judge's  refusal  to  act,  on  the  ground 
that  he  is  disqualii9ed,  is  reviewable  on  appn* 
cation  for  a  writ  of  mandamus  to  compel  him 
to  act.    State,  Ooleord,  v.  Toun^  (Fla.)    ^ 

5.  A  mandamus  requiring  all  regular  pas- 
senger trains  to  stop  at  a  station  is  justified  by 
the  unlawful  refusal  of  a  railroad  compao^  jo 
stop  one  such  train  at  the  station.  BUncM  C- 
B,Co,Y.Pe&pU{m.)  IW 

6.  The  courts  have  Jurisdiction  in  mandfiinus 
to  control  a  canvassing  board,  whether  it  he 
township,  dly,  county,  or  state,  if  it  neglect' 
or  refuses  to  perform  any  act  which  the  I»^ 
especially  enjoins  upon  it  as  a  duty.  Bo^' 
thai  V.  State  Bd.  of  Canvassers  (Kan.)         157 

7.  The  incorrectness  of  an  abstract  of  ▼o^ 
which  is  duly  authenticated  to  the  board  of  8l&^ 
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^ADYaaserB  and  passed  upon  by  them  will  not 
he  ground  for  mandamus  to  compel  a  recac- 
yass  after  the  board  has  completed  its  work 
4Uid  adjourned  without  day.  Id. 

8.  The  governor  of  a  state  cannot  be  com- 
pelled by  mandamus  to  issue  a  proclamation 
for  the  election  of  additional  representatives  in 
OoDgress  in  accordance  with  the  latest  census, 
where  the  congressional  apportionment  Act 
giving  the  state  such  increase  has  not  yet  be-, 
come  operative.  State,  Oromelien,  y.  Baud 
<Neb.)  827 

Notes  aio)  BsiEFa 

Mandamus;  to  compel  entry  of  protest  on 
legislative  journal.  868 


JIA&KET. 

TIONSy  G. 


bee    Municipal    Ck>BFOBA< 


MASTER   AND  SERVANT.    See  also 
Case,  1;  Contempt,  4;  False  Impbison- 

MBNT,  8;  FiBEWOBKB,  2. 

1.  Employes  of  a  railroad  company  assume 
nipon  entering  the  service  an  implied  obliga- 
tion to  perform  their  duties  in  such  a  manner 
4UB  will  enable  it  to  discharge  its  obligations  to 
the  public  faithfully,  and  protect  it  against  ir- 
reparable losses,  injuries,  and  excessive  dam- 
ages by  any  acts  of  omission  on  their  part. 
ToUdo,  A,  A.  df  29'.  M.  R.  Co.  y.  Pennsjfltania 
Co.  (C.  0.  N.  D.  Ohio)  895 

2.  The  provision  that  ten  hours  labor  per- 
formed wiibin  twelve  consecutive  hours  shall 
•constitute  a  day's  labor  which  is  contained  in 
1^.  Y.  Act  June  1,  1892,  §  2,  and  the  provision 
•of  the  next  section  as  to  extra  compensation 
for  additional  hours,  do  uot  constitute  a  penal 
prohibition  of  contracts  for  a  greater  number 
•of  hours'  work  in  a  day;  and  the  penalty  pre- 
scribed by  ^  4  of  that  Act  does  not  apply  to 
these  sections.     PeajiUy,  PhjifeCA.Y,)       141 

Notes  Ain>  Bbiefs. 

Master  and  seryant;  statutory  limitation  of 

liours  of  labor.  141 

Liability  for  negligence  of  servants.         286 

JIAXIMS. 

1.  Damnum  absque  injuria.  OlemenB  y. 
Speed  (Ky.)  240 

2.  Ut  res  magis  yaleat  quam  pereat.  Foe- 
ifurg  y.  Boger%  (Mo.)    ^  201 

8.  When  one  of  two  equally  innocent  per- 
sons must  suffer  from  the  fraud  of  a  third,  that 
one  should  suffer  who  has  enabled  the  third 
person  to  commit  the  fraud.  Dean  y.  Drigas 
<N.  Y.)  802 

MECHANICS*  LIEN.    See  Liens. 

MINES*    See  also  Contbactb,  5. 

There  is  no  sale  of  the  bulk  or  body  of  the 
-coal  in  place  and  as  a  severed  portion  of  the 
land,  by  an  agreement  in  the  form  of  a  lease 
under  which  only  such  coal  is  to  be  taken  and 
paid  for  as  shall  prove  to  be  merchantable  and 
•equal  in  quality  to  the  average  yield  of  ad- 
jacent mines,  and  which  shall  not  pass  through 
19  L.R.  A. 


certain  screens  and  also  what  can  be  safely 
and  economically  mined  without  greater  ex- 
pense than  the  mining  on  adjacent  properties, 
and  which  shall  be  profitable  to  mine  when 
veins  approach  exhaustion,  with,  a  further  pro- 
vision that  a  **fault"  need  not  be  removed  at 
an  expense  exceeding  $500  in  order  to  reach 
coal  beyond  lU  Qenet  y.  Delaware  db  H,  Canal 
Co.  (N.  Y.)  127 

Notes  and  Bbiefs. 

Mines;  construction  of  coal  lease.  •  128 

MISTAKE.    See  Insubauce,  20. 

MONEY  IN  COURT. 

Transfer  of  a  fund  in  court  to  one  of 
the  parties,  under  a  stipulation  that  so  much 
as  shall  be  withdrawn  by  him  he  will  account 
for  and  pay  over,  with  interest,  as  if  the  same 
had  actually  remained  on  deposit  at  interest,  if 
it  shall  be  finally  held  that  it  belongs  to  the 
other  party,  or  any  order  or  judgment  shall 
finally  be  made  that  directs  the  payment  to  the 
latter  of  any  part  thereof, — does  not  devest  the 
power  of  the  court  to  divert  the  fund  to  a  new 
ownership  by  an  order  in  the  same  suit.  Be 
Rochester  (N.  Y.)  161 

MORTGAGE.  See  also  Contlict  ov 
Laws.  2;  Descent  and  Distbibution, 
1;  Fixtures,  8;  Insurance,  8,  9;  Judg- 
ment. 4;  TBoyRR. 

1.  An  innocent  purchaser  of  a  mortgage  for 
a  valuable  consideration  cannot  be  protected  as 
a  bona  fide  purchaser,  but  takes  it  subject  lo 
all  the  infirmities  which  it  possesses  in  the 
hands  of  his  assignor.  Pattereon  v.  Babb  (S. 
C).  881 

2.  Foreclosure  of  mortgages  upon  land  does 
not  pass  the  title  to  a  fund  arising  from  a  prior 
condemnation  of  a  water-right  appurtenant  to 
the  land,  or  change  the  manner  of  distribution. 
Be  Bocheeter  (N.  Y.)  161 

8.  Redemption  from  a  purchaser  for  less 
than  the  mortgage  debt,  at  a  mortgage  fore- 
closure sale,  can  be  made  by  the  mortgagor's 
widow,  who  joined  in  the  mortgage  and  was 
not  made  a  party  to  the  foreclosure  and  who 
has  only  a  dower  right,  only  by  paying  the 
whole  mortgage  debt,  and  not  merely  upon 
pavment  of  the  price  paid  by  such  purchaser. 
MeOough  v.  Sweetzer  (Ala.)  470 

4.  A  mortgage  given  for  an  antecedent 
debt  acquires  no  priority  by  earlier  recording, 
over  a  mortgage  previously  given  upon  the 
the  same  land.    Be  Bocheeter  (N.  Y.)  161 

5.  The  failure  to  record  with  a  chattel  mort- 
gage a  receipt  agreeing  to  surrender  it  in  case 
of  failure  to  procure  the  discbarge  of  a  prior 
mortgage  does  not  prevent  the  record  oi  the 
mortgage  from  operating  as  notice  to  third 
persons  to  whom  the  mortgagor  sells  the  prop- 
erty. National  Baiik  of  Xhmmeree  v.  Morris 
(Mo.)  468 

6.  Permitting  a  mortg^agorto  remain  in  pos- 
session of  chattels  until  forfeiture  does  not 
give  him  such  a  badge  of  ownership  that  an 
mnocent  purchaser  from  him  will  have  an 
equity  superior  to  that  of  the  mortgagee.    hL 
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7.  Where  goods  were  sold  to  be  paid  for  on 
delivery,  either  in  cash  or  a  secured  note  pay- 
able in  thirty  days,  but  the  purchaser,  who 
was  insolvcDt,  fraudulently  managed  to  ob- 
tain possessioa  of  the  property  without  com- 
plying with  the  conditions,  and  mortgaged  the 
property  in  question  to  secure  pre-existing 
debts,  the  seller,  upon  discovery  of  the  fraud, 
could  rescind  the  sale  and  reclaim  the  jsoods 
from  the  mortgagee.    Henry  v.  Viiet  (Neb.) 

590 

8.  The  release  of  an  indorser  or  surety  of  a 
promissory  note  on  a  pre-existing  debt,  in  con- 
sideration of  a  chattel  mortgage  on  the  goods 
of  the  maker,  is  a  valuable  consideration  for 
the  mortgage.  Id, 

NOTEB  AND  BbIEFB. 

See  also  Ck)NFLiOT  of  LAwa 

Mortgage;  right  of  widow  to  redeem  trom. 

470 

Effect  of  decree  of  foreclosure  before  sale 
thereunder,  on  mortgagor's  rights.  488 

Sufficiency  of  preexisting  debt  as  considera- 
tion of  a  chattel  mortgage  to  give  rights  as  a 
bona  fide  purchaser  or  mortgagee.  690 

MUNICIPAL  CORPORATIONS.    See 

also  Oabbiers,  18;  Limitation  of  Ao- 
TioNB,  2;  NuiBANCBS;  Paktjamkmtaby 
Law:  Statutes,  7. 

1.  A  municipality  is  not  answerable  for 
the  nonfeasance  or  misfeasance  of  its  officers  in 
exercising  governmental  authority.  (/Bourk 
V.  Swux  Falls  (8.  D.)  789 

2.  A  city  is  not  liable  for  an  injury  caused 
by  the  firing  of  a  cannon  in  one  or  the  public 
stteels  in  violation  of  an  ordinance,  altboagh 
the  officers  of  the  city,  knowing  that  the  can. 
son  was  to  be  fired,  took  no  steps  to  prevent  it. 

Id, 

8.  A  municipal  corporation  cannot  es- 
cape liability  for  acts  of  its  officers  in  carry- 
ing away  property,  on  the  ground  that  they 
were  ultra  vires,  where  they  were  performed 
Under  the  general  powers  of  the  corporation 
to  prevent  and  abate  nuisances.  Orlando  v. 
Fragg  (Flfi.)  196 

4.  A  city  council  by  exercising  the  power  to 
grade  and  improve  streets  cannot  abridge  the 
capacity  of  its  successors  to  perform  their 
duties  in  that  behalf  as  the  public  interests 
may  demand.  Columbus  Gaslight  d  0.  Co,  v. 
Columbus  (Ohio)  510 

5.  A  city  must  be  held  to  the  same  degree  of 
care  as  a  private  corporation  or  individual  in 
respect  to  the  plan  as  well  as  the  construction 
of  a  market  building  which  the  city  has  power 
but  is  not  bound  to  erect,  as  in  such  case  the 
city  acts  in  its  oroprietary  or  private  character. 
Barron  v.  Detroit  (Mich.)  462 

6.  A  contract  on  the  part  of  a  city,  made  by 
accepting  a  deed  of  a  right  of  way  lor  a  sewer 
pipe,  to  the  effect  that  the  city  will  have  the 
sewer  so  constructed  with  a  suitable  valve  as 
to  prevent  water  from  flowing  back  into  the 
grantor's  premises,  is,  in  the  absence  of  ex- 
press charter  power  to  make  such  a  contract, 
valid  only  so  far  as  the  city  would  have  been 
19  L.  R.  A. 


bound  by  law  in  the  absence  of  any  contnct^ 
—that  is,  for  negligence  in  the  execution  of  tbe 
work;  but  so  far  as  it  assumes  to  insure  or 
guarantee  the  grantor  against  damage  it  i§ 
void.    NashuUe  v.  Sutherland  (Tenn.)      61» 

Notes  and  Bribfb. 

See  also  Dbbd;  Nuibakobs 

Municipal  corporations;  distinction  between 
public  and  private  functions  of  municipal  cor- 
porations In  respect  to  liability  for  negli- 
gence. 4S 

Limitation  of  the  doctrine  of  ttltra  tiret  in 
respect  to  municipal  corporations.  611^ 

Removal  of  president  of  dty  counciL     71^ 

Liability  for  negligent  failure  to  enforce 
police  regulations.  789 

Validity  of  ordmances  as  to  street  parades: 
when  invalid;  when  valid.  85d 

NAPHTHA.    See  Insurance,  18.  13L 

NEOLIOENCE.    See  Triai.,  8-5. 

Notes  and  Briefs. 

See  also  Carriers:  Contagious  Disease. 
Negligence;  in  risking  life  to  save  otheraL  86( 

NEGOTIABILITY.      See    WAREHors& 

ICEN,  8. 

NEGROES.    See  Ciyil  Riohts. 

NONRESIDENCE.    See  Attachment,  1, 
Notes  and  Briefs. 

NOTICE. 

1.  Notice  sufficient  to  put  one  on  Inquiry  i» 
notice  of  all  that  such  inquiry  would  naturally 
lead  to.    Commercial  Bank  y.  Lee  (Ala.)    1^ 

2.  An  indorsement  of  warehouse  receipts  » 
collateral  for  a  note,  stating  that  the  property 
has  been  advanced  upon  by  the  indorser  to  it» 
full  value,  which  is  accompanied  by  the  receipti 
showing  on  their  face  that  a  third  person, 
.whose  name  Is  marked  on  the  property,  wss 
tbe  shipper,  is  sufficient  notice  that  the  indoraer 
is  not  tbe  owner  to  put  the  pledgee  on  inquiry 
as  to  the  rights  of  the  true  owner.  Id- 

8.  The  open,  visible,  and  exclusive  pos- 
session and  use  of  passageways  through  a  nil- 
road  embankment,  fenc^  in  with  and  forming 
uninterrupted  connectibn  between  fields  on 
opposite  sides  of  the  road,  constitute  a  suffi- 
cient notice  to  a  purchaser  of  the  railroad  of 
tbe  rights  of  the  adioining  landowner  in  sucb 
passageways.  Bock  Island  d  P.  H  Co,  v. 
Dimick  (111.)  lOJ 

NUISANCES.    See  also  Action  ob  Suit, 
2,8. 

1.  A  city  is  not  liable  for  damaging  l)rop- 
erty  in  tbe  abatement  of  a  nuisance,  if  it  is 
done  without  any  unnecessary  damage  and  tbe 
fact  of  nuisance  is  clear,  where  the  owner  has 
been  given  a  reasonable  time  to  remove  th« 
nuisance  and  has  failed,  and  tbe  city  acts  un- 
der its  general  power,  or  as  asrentof  a  board  of 
health.    Orlando  v.  Fragg  (Fla.)  1»» 


Officsba— Pabtttiov. 


V» 


2.  A  mnnlclpal  oorporaHon  eannot,  by  its 
tnere  declaration  that  a  dwelling-house  is  a 
nuisance,  subject  it  to  removal,  without  some 
Judicial  proceedings  in  which  the  owner  or  oc- 
cupant has  an  opportunity  to  be  heard.  Tean 
y.Bl,  Albani {W.Ytu)  802 

KOTBB  AND  BRIBF8. 

Kulsance;  tight  to  compensation  for  property 
destroyed  in  abating  a  public  nuisance;  as  to 
naisance  in  highways;  as  to  killing  animals;  as 
to  liquor  nuisantse;  as  to  gaming  apparatus;  as 
to  flsh  nets;  as  to  liability  for  removin?  build- 
ings on  account  of  fire;  other  cases  of  destroy- 
ing.buildings  and  other  property.  196 

Power  of  municipality  to  remove  building 
as  a  nuisance.  808 

OFFICERS.    See  also  Bonds;  Pabliamek- 
TABY  Law. 

1.  An  officer  or  body  claiming  to  be  such  de 
facto  cannot  oust  or  destroy  the  power  of  an 
officer  or  body  de  jure  by  taking  partial  pos- 
session of  the  room  where  the  officer  or  body 
^e  Jure  is  in  possession  and  transacting  busi- 
ness.   Be  Ounn  (Eao.)  519 

2.  There  can  be  no  officer  or  body  de  facto 
where  the  office  is  filled  and  the  duties  per- 
formed by  an  officer  or  body  de  Jure.  Id. 

8.  Payment  of  salary  io  sl  de  facto  officer 
having  color  of  title  liefore  his  claim  to  the 
office  has  been  determined  against  him  by  a 
competent  tribunal  will  defeat^tbe  right  of  the 
de  jure  officer  to  the  same  salary.  State, 
Greeley  County,  v.  Milne  (Neb.)  689 

4.  An  alien  is  incapable  of  holding  office  un- 
til he  is  naturalized.  State,  Ferine,  v.  Van 
Beek  (Iowa)  622 

5.  The  naturalization  of  a  person  between 
the  day  of  election  and  the  day  when  he  is  re- 
quired to  qualify  for  office  will  remove  the  dis- 
ability of  alienage,  where  there  is  no  express 
provision  of  law  "thai  an  alien  is  ineligible" 
or  *'  incapable  of  being  elected."  Id, 

6.  Any  person  who  can  qualify  himself  to 
take  and  hold  an  office  is  eligible  to  it  at  the 
time  of  the  election,  although  he  was  under 
some  disability  on  the  day  of  election.         Id, 

7.  None  but  qualified  electors  can  hold  an 
elective  office,  unless  otherwise  specially  pro- 
vided. Id. 

8.  A  suit  to  determine  the  title  to  an  office 
as  between  the  relator,  who  was  the  former  in- 
cumbent, and  an  opposing  claimant,  is  author- 
ized bv  Iowa  Code,  §  8852,  although  the  re- 
lator is  actually  in  possession  of  the  office 
holding  over  from  the  former  term.  Id. 

NOTBS  AND  BbIEFS. 

Officers;  in  whose  name  acts  by  deputy  offi- 
cers should  be  performed ;  where  both  princi- 
pal and  deputy  seem  to  have  acted;  where  the 
act  is  in  the  name  of  the  principal  alone;  where 
the  designation  of  the  office  is  erroneous  or  in- 
complete; where  the  act  is  in  the  name  of  the 
deputy:  (1)  as  to  deeds;  (2)  as  to  the  execution 
of  process  and  writs;  (8)  as  to  the  certificates 
of  clerks;  actions  by  and  agamst  deputies.  177 
19  L.R  A. 


Time  when  most  be  eligible.  628 

Right  of  officer  de  Jure  to  salary  for  period 

during  which  a  de  facto  officer  has  acted  and 

received  pay.  689 

Rights  as  to  removal  ot  779 

ONEIDA  COMMUNITT.    See  AssociA* 

TI0N8. 

OPINIOH.    See  Ck>T7BT6, 2. 
OWNERSHIP.    Bee  Eyidengb,  9, 10. 
PARADES.    Bee  Ognbtitutional  Law,  9. 

PARDON.     See   CBDcmAL    Law,   2,  8» 
Notes  aitd  Briefs. 

PARENT  AND  CHILD.    See  also  Bas- 

TABDT,  5. 

1.  The  adoption  of  a  child  under  the  sur- 
name of  its  adoptive  parents,  without  disclos- 
ing its  former  name,  is  not  insufficient  for  that 
reason,  if  his  Identity  is  otherwise  indicated, 
with  certainty  and  the  statute  does  not  requir<» 
its  former  name  to  be  mentioned.  Foeburg  v. 
Bogere  (Mo.)  201 

2.  A  deed  adopting  a  child  as  '*heir  or 
devisee,"  while  the  statute  provides  for  adop- 
tion as  "heir  and  devisee,"  is  not  for  that  rea- 
son insufficient,  where  it  plainly  shows  an  in- 
tent to  follow  the  statute.  Id. 

8.  A  child  adopted  in  accordance  with  the 
Missouri  statute,  which  provides  for  adop- 
tion as  '*beir  or  devisee,"  and  gives  the  child 
"the  same  right  .  .  .  for  support  and  maiute- 
nanoe  and  for  proper  and  humane  treatment 
as  a  child  has  by  law  against  lawful  parents,'* 
—acquires  a  right  to  inherit  from  the  adoptive 
parents  upon  their  intestacy.  Id. 

KOTBS  ^D  BRIBFai 

Parent  and  child;  adoption  of  child,  and  ita 
eifect  202 

PARKS.    Bee  Deed,  1 

PARLIAMENTARY   LAW.     See  alsa 
Leqislatubb,  8. 

The  president  of  a  city  council  of  the  city 
of  Minneapolis  is  not  an  "officer"  of  the  city 
within  the  meaning  of  either  the  city  charter 
or  Minn.  Const,  art.  18,  §  2,  but  merely  an  of- 
ficer or  servant  of  the  city  council  which  elected 
him,  and  as  such,  according  to  the  rules  of 
parliamentary  law,  is  removable  at  the  will  or 
pleasure  of  that  body.  State,  Childe,  v.  KiicMi 
(Minn.)  779 

Notes  and  BiucEFfl. 

'    Parliamentary  law ;  as  to  functions  and  rights 
of  presiding  ofifcer.  779 

PARTITION. 

The  right  to  a  partition  is  involved  In  tho- 
ownership  of  a  determinable  fee,  such  as  that 
of  a  nonresident  alien  who  has  three  years  ia 


tH)6 


Partnership— Principal  akd  Subety. 


which  to  sell  the  properly  and  withdraw  the 
proceeds.    SckuUze  v.  Seliultke  (111.)  90 

PARTNERSHIP.     See   Goodwill;    Ih- 

GOMFETBNT  PEBSONSi  IkSOLYEKCT,   d-5; 

Tradekahjb,  1. 

PARTT-WALL. 

The  owners  of  a  party-wall  do  not  have  a 
reciprocal  easement  of  support  from  each  otb* 
«r'8  buildiD/z8»  but  either  of  them  may  remove 
his  own  building?  without  liability  for  result- 
ing damage  to  the  other,  provided  he  gives 
proper  notice  of  the  removal  and  use  reason- 
able care  and  caution  to  protect  the  wall  and 
remaining  building.     CUmens  ▼.  8pe«i  (Ky.) 


PATENT  MEDICINE.    See  Seorbts. 

PAYMENT. 

A  check  may  be  given  and  received  in  abso- 
lute discharge  of  a  debt,  where  the  parties  so 
agree.    National  Park  Bank  v.  Levy  (R  I.) 

475 

PENSION.    See  Lbvt,  Notes  and  Bbibf& 
PLEADINO.    See  also  Etidekce,  80. 

1.  A  demurrer  to  a  complaint  for  failure  to 
state  facts  sufficient  to  constitute  a  cause  of 
action  need  not  further  specif v  the  particular 
defects,  if  it  state  the  ground  in  the  language 
of  the  statute.     (/Rourk  v.  Sioux  FalU  (8.  D.) 

78» 

2.  A  denial  that  defendant  'Ms  or  ever 
was  a  corporation  orjeanized  and  existing  under 
the  laws  of"  a  specified  country,  standing 
alone,  is  insufficient  as  a  denial  of  corporate 
existence,  since  it  is  a  virtual  admission  that  it 
Is  a  corporation  otherwise  organized.  Wright 
V.  London  F.  Ins.  Asao.  (Mont.)  211 

8.  Misdescription  in  a  complaint,  of  a  co- 
partnership defendant  as  a  corporation,  will 
DOt  defeat  recovery  on  its  contract,  when  it 
fails  in  its  answer  to  set  forth  its  legal  status 
•clearly  and  without  equivocation  or  evasion. 

Id. 

4.  Ad  allegation  that  false  representations 
-BS  to  the  location  and  improvement  of  land, 
made  by  the  owner,  were  known  to  him  to  he 
false,  is  not  necessary  in  pleading  his  fraud. 
8maa  V.  Kennedy  (Ind.)  837 

6.  A  complaint  alleging  that  a  deed  was 
made  with  "intent"  to  delay,  hinder,  and  de- 
fraud creditors,  and  is  therefore  void,  suffl- 
x:ient]y  alleges  the  fraudulent  character  of  the 
deed  as  a  fact  which  is  admitted  by  a  demur- 
rer, and  is  not  an  allegation  of  a  conclusion. 
lUleyY.  Carter  (Md.)  489 

0.  Facts  showing  good  faith  are  proper  in 
answer  to  an  allegation  of  fraudulent  conceal- 
ment of  alienage  by  one  party,  in  a  suit  to  de- 
termine the  title  to  an  office,  although  he  was 
'under  some  disability.  State,  Ferine,  v.  Van 
Seek  (Iowa)  622 

7.  When  a  variance  in  a  replication  is 
made  a  ground  of  nonsuit,  the  court  should  so 
-signif  V,  that  the  variance  may  be  removed  by 
-amenament,  as  provided  by  Mont.  Code  Civ. 
19  L.R  A. 


Proc.  ^§  112.  118.     Wright  v.  London  F,  M 
Asao,  (Mont.)  211 

8.  A  counterclaim  may  be  set  up  as  a  K-plf 
to  a  counterclaim  under  Ind.  Rev.  Stat  IS^l, 
g  867,  which  allows  a  reply  to  new  matter  ia 
an  answer,  of  "any  new  matter  which  sup- 
ports the  complaint  and  avoids  the  matter  ia 
such  paragraph  of  the  answer."  SmaU  ▼. 
Kennedy  (Ind.)  337 

PLEDGE.    See    also    Corpobatioks,  11; 
NoncB,  2;  Primcipai<  akd  Susett. 

1.  At  common  law  a  factor  has  no  implied 
authority  to  pledge  the  goods  of  his  priDciptl 
for  his  own  use.  'Commercial  Bank  v.  Uuri 
(Ala.)  701 

2.  A  pled^,  by  a  factor,  of  wareboose  re- 
ceipts made  m  his  name,  is  not  made  valid  as 
against  the  owner  of  the  property  by  Ala. 
Code,  §  1178,  declaring  thai  a  transferee  of 
warehouse  receipts  by  indorsement  must  be 
deemed  the  owner  of  the  property  ao  far  as  lo 
give  validity  to  any  pledge,  lien,  or  tTsnsfer 
made  or  created  by  him,  at  Ic^ast  where  tbe 
statute  expressly  provides  that  liens  shall  not 
be  impaired  by  such  transfers,  and  shows  that 
the  main  legislative  purpose  ia  to  prevent  tbe 
issue  of  fraudulent  receipts  and  make  a  tram- 
fer  of  the  receipt  a  symbolical  delivery  of  the 
property.  li- 

POSTAL  CLERK.    See  Cabrisbs.  4,  5. 

NoTBS  Aim  Briefs. 

POSTOFFICE. 

A  state  statute  requiring  a  fast  msil  tnin, 
like  other  passenger  trains,  to  stop  at  a  county- 
seat,  instead  of  running  through  the  place  at  a 
distance  from  the  station  on  another  track, 
does  not  constitute  an  unconstitutional  \n\fit' 
ferenoe  with  the  Federal  government  i^'>' 
noie  a  EL  Co.  v.  P4»pfe(ni.)  11« 

PRINCIPAL  AND  AGENT.    See  also 

Eyidbncb,  14,  15. 

Notes  and  Briefs. 

Principal  and  agent;  personal  liabOitr  of 
officers  on  note  made  for  corporation:  liability 
where  promise  is  by  the  company  and  si^a- 
ture  is  official;  when  a  promise  is,  "We"  or 
**I,"  and  the  signature  is  in  the  name  of  tb« 
company  by  its  officers;  where  the  promise  » 
official  and  the  signature  is  individual;  notes 
in  the  form  of  due  bills;  notes  promising  "on 
behalf  of  or  "on  account  of;"  indorscmeDits 
made  officially;  where  the  promise  is  iDdivid- 
ual  and  the  signature  is  official;  notes  m«j^ 
under  the  seal  'of  the  corporation;  when  tw 
promise  is  made  officially  and  the  signattir?  » 
official;  when  the  promise  is  official  and  the 
signature  individuaJ;  where  the  consideration 
is  expressed  on  the  face  of  the  paper;  notes 
having  company  name  thereon;  where  tbe  on* 
cial  designation  is  altered.  ^' 

PRINCIPAL    AND    SURETY.     See 

also  Appeal  akd  Ebrob,  24;  Boitps,  li 
Inbolybkct,  1. 
Property  pledged   as  Indemnity  l^.^JJ 
debtor  to  another  jointly  or  severally  ^^ 


Privileob— Rbckivsbb. 
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'With  bim  for  the  same  debt  enures  to  the  beii- 
«flt  of  the  creditor,  who  has  the  right  in  equity 
>to  have  the  property  pledged  ai)pl]ed  to  the 
payment  of  his  debt  if  it  is  not  paid.  Pmdery 
ir.  Allen  (Ohio)  867 

Notes  and  BmsFfl. 

Principal  and  surety;  release  of  surety  by 
<shange  of  contract  or  possession.  500 

PRIVIIjEOE.    Bee  Action  or  Suit,  Kotbs 
AND  Briefs;  Writ  and  Procbbs,  1. 

IPROCEEDINGS  IN  REBL    See  Jvoa- 

KENT,  6. 

IPRODUCTION  OF  DOCUMENTS. 

Bee  DiscoYEBT. 

:i»ROXIMATE    CAUSE.     Bee  also  In- 

BUBANCB,  10. 

1.  A  hole  or  depression  in  the  street  is  not 
'the  proximate  cause  of  inlury  from  slipping  on 
smooth  and  leyel  ice  which  has  formed  there- 
in, making  a  surface  eyen  with  that  of  the  re- 
mainder of  the  street.  Chamberlain  y.  Os/i- 
Jco8h(WiB.)  518 

2.  An  unsafe  bridge  is  in  a  lesal  and  judi- 
•cial  sense  the  cause  of  the  drowning  of  father 
^as  well  as  child,  where  the  father  was  drowned 
while  trying  to  save  the  child  which  had 
fallen  into  the  water  in  consequence  of  the 
defect  in  the  bridge.    Oibney  y.  State  (N.  Y.) 

865 

X»UBUC  IMPROVEMENTS.    See  Mu- 
nicipal COBPORATIONB,  4. 

PUBLIC  POLICY.    Bee  CoNTRAcrs,  11, 
12. 

'ilUARANTINE.     Bee  £yiDENCB»  8; 
Hkalth;  Indigtmknt. 

42UITCLAIM  DEED.    Bee  Ebtopfbl,  8. 

RAILROADS.   Bee  also  Ejbctmbnt;  Man- 
damus, 5;  Notice,  8:  PoflTOFFiCE. 

1.  Land  grants  by  Congress  to  states  in 
aid  of  railroads  do  not  relieye  a  railroad  thus 
aided  from  the  regulation  and  control  of  the 
state  in  which  it  is  incorporated.  lUinoie  G, 
R,  Co.  y.  People  (HI.)  119 

2.  A  speed  of  50  miles  an  hour  oyer  an  or- 
dinary country  grade  crossing  is  not  negli- 
^euce,  where  a  train  giyes  proper  signals  in 
time  to  warn  trayelers.  NewJuird  t.  i^mtyU 
winia  R  Co,  (Pa.)  568 

8.  A  statute  authorizing  a  railroad  to  con- 
nect with  rails  of  a  railroad  bridge  where  it 
terminates  on  any  line  of  continuous  railroad 
thoroughfare  of  which  the  bridge  is  a  part  does 
not  exempt  such  road  from  a  requirement  that 
trains  must  stop  at  its  terminal  station,  where 
the  connection  has  been  made  seyeral  miles 
from  such  sUtion.    Illinois  C.  R  Co.  y.People 

<ni)  li9 

4.  A  fast  mail  train  running  daily  on 
acbedule  time,  carrying  passengers,  and  ad- 
yertised  as  a  passenger  train,  with  through 
19L.RA. 


coach  and  sleeping  car,  is  a  'regular  passen- 
ger train"  within  the  meaning  of  a  Rtatutc  re- 
quiring such  trains  to  stop  at  the  county -seats, 
although  the  main  object  of  the  train  as  origi- 
nally organized  may  haye  been  the  expedi- 
tious transportation  of  the  United  Btates  mail. 

Id. 

5.  A  through  fast  train  which  crosses  a 
bridge  oyer  a  riyer  at  a  county-seat  through 
which  it  passes  is  not  exempt  from  duty  un- 
der the  Illinois  General  Railroad  Law,  g  88,  to 
stop  for  passengers  at  its  station  at  such 
county-seat,  by  reason  of  the  fact  that  itleayes 
the  main  line  and  starts  on  the  approach  to  the 
bridge  8  miles  from  the  city  limits,  at  which 
point  it  is  met  by  a  short  train  from  the  oounty- 
seat  to  exchange  passengers.  IcL 

6.  The  use  of  short  trains  for  transfer 
purposes,  which  meet  a  through  train  ftt  a  dis- 
tance from  the  station  at  a  county-seat,  does 
not  constitute  a  compliance  with  a  statute 
which  requires  all  passenger  trains  to  stop  at 
such  station  to  receiye  and  let  ofT  passengers. 

NOTBB  AND  BbiSFB. 

Bee  also  Cabrier8. 

Railroads;  in  respect  to  injariea  at  railroad 
crossings.  564 

REAL  PROPERTY.  Bee  also  Ai^iens, 
6;  Dbbd,  8,  4;  Descent  and  Distribu- 
tion, 1;  Mortgage,  4. 

1.  Upon  the  death  unmarried  of  a  tenant  for 
life  of  one  third  of  an  estate  after  a  prior  life  es- 
tate before  the  fallingin  of  the  first  life  estate,hi8 
remainder  for  life  lapses,  and,  a  remainder  oyer 
in  fee  to  his  children  failing,  such  third  reyerts 
to  the  original  srantor.  Oindrat  t.  Weetem 
B.  of  Ala,  (Alti.)  889 

2.  A  deed  in  trust  for  the  sole  and  separate 
use  of  a  married  woman  for  life,  and  after  her 
death  for  her  children  for  life,  and  at  their 
death  to  "  yest  in"  their  heirs  at  law  or  chil- 
dren, giyes  the  grandchildren  in  being  at  its 
date  a  yested  reminder  in  fee,  opening  to  let 
in  afterborn  children  and  tailing  effect  in  pos- 
session upon  the  deaths  of  their  respective 
parents;  but  where  there  is  no  child  in  being 
the  remainder  is  contingent.  Id, 

RECEIVERS. 

1.  Where  the  property  of  a  railway  or  other 
corporation  is  bein^  administered  by  a  reoeiy- 
er,  under  the  superintending  power  of  a  court 
of  equity,  it  is  competent  for  the  court  to  ad- 
just difficulties  between  the  receiver  and  his 
employ6i,  which,  in  the  absence  of  such  ad- 
justment, would  tend  to  injure  the  property 
and  to  defeat  the  purpose  of  the  receivership. 
Waterhouee  v.  Comer  (0.  C.  B.  D.  Ga.)       403 

2.  It  is  in  the  power  of  the  court,  in  the  in- 
terest of  public  order  and  for  the  protection  of 
property  under  its  control,  to  direct  a  suitable 
arrangement  with  employes  or  officers  of  a 
railroad  in  the  hands  of  a  receiver  to  provide 
compensation  and  conditions  of  their  employ- 
ment, and  to  avoid,  if  possible,  an  interruption 
of  their  labor  and  duty  which  will  be  disas- 
trous to  the  trust  and  injuriuus  to  the  public. 

Id. 
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RECORDING.    See  Mobtoagb,  4. 
REDEMPTION.    See  Mobtgaob,  8. 

REHEARING.  See  Affbal  and  Ebkob, 
21. 

RELIGIOUS  SOCIETIES.    See  also  Ea- 

TOPFBL,    1;    TAXBS,     8,    4,    NOTBB    AND 

Bribfs. 

1.  The  title  to  church  property  of  a  divided 
coDgregatioD  is  in  that  part  of  it,  whether  a 
minority  or  majority,  which  is  acting  in  har- 
mony with  its  own  law;  and  the  ecclesiastical 
laws,  usages,  customs,  and  principles  which 
were  accepted  among  them  before  the  dispute 
began,  are  the  standard  for  determining  which 
party  is  right.    Smith  y.  Fediffo  (Ind.)        488 

2.  The  rule  of  decorum  which  provides  that 
"  all  questions  coming  before  the  church  in 
order  shall  be  taken  up  and  determined  by  a 
majority,  except  the  reception  of  members  in 
the  church  and  appointing  officers,"  does  not 
change  the  rule  which  prohibits  the  diyersion 
of  church  property  to  uses  in  support  of  doc- 
trines different  from  those  to  which  it  was 
dedicated.  Id, 

8.  It  is  not  in  the  power  of  the  majority  of 
a  religious  society,  by  reason  of  a  change  of 
religious  yiews,  to  carry  a  property  which  has 
been  dedicated  to  the  church  to  the  support  of 
a  new  and  different  doctrine.  Id, 

4.  The  decision  of  an  association  of  churches 
to  which  both  factions  of  a  church  belon^ng 
to  the  association  haye  submitted  their  claims, 
even  if  it  is  merely  advisory,  is  entitled  to 
great  weight  in  the  courts  on  the  questions  of 
religious  doctrine,  discipline,  faith,  and  prao- 
Uce.  Id. 

REMAINDER.  See  Ai>y brsb  Possbssion, 
2-4;  CoRPOBATiONS,  4-8;  EviDENCB,  10; 
LiFB  Tenants;  Real  Pbopebty,  1; 
Tbubtb,  4;  Wills,  4. 

REMITTITUR.  See  Appeal  and  Ebbob, 
19. 

RESUME. 

Subjects  discussed  and  points  decided.    865 

RETROACTIVE  LAWS.  See  Consti- 
tutional Law,  8. 

REVERSION.  See  Conbtitutional 
Law,  7. 

SALE. 

A  forfeiture  of  the  payments  made  cannot 
be  declared  on  retaking  an  article  for  default 
of  further  payments  under  a  so-called  lease 
which  is  in  fact  a  conditional  sale,  with  reten- 
tion of  title  as  security;  but  the  purchaser  is 
entitled  to  pay  the  sums  due,  or  to  have  the 
articles  sold  and  a  return  to  him  of  any  surplus 
proceeds  after  paying  the  debt  and  expenses  of 
sole.  A.  D.  Puffer  d  Sons  A(fg.  Co,  v.  Lucas 
(N.  C.)  682 

SCHOOLS.    See  also  Gabnibhkent,  2,  8. 

1.  The  power  of  the  Legislature  to  provide 
for  a  kinaergarten  department  in  the  public 

19  L.  R.  A. 


of  a  constitutional  provision  requiring  laws  oi 
a  general  nature  to  have  *'a  uniform  operation 
throughout  the  sUte."  Hamilton  Count^^ 
Rasche  (Ohio)  °^ 

8.  A  statute  relating  to  the  collection  of  taxe* 
In  a  given  class  of  dties  does  not  violate  iw 
censtitulional  requirement  that  all  taxes  aiaw 


school  system,  for  the  education  of  chfldieoc? 
an  age  leas  than  six  years,  is  not  prohibited  l^ 
a  constitutional  provision  for  "free  pnbfe 
schools  throughout  the  state  wherein  all  rea- 
dents  of  the  state  between  the  ages  of  six  asd 
twenty- one  years  may  be  educated  gratuitooi- 
ly."  Be  Kindergarten  Schools  {Co\o.)  4» 
2.  A  statute  giving  women  of  the  required 
age,  citizenship,  and  residenoe,  the  rigbt  to 
vote  for  members  of  the  board  of  educatioo 
of  a  school  district,  does  not  Tiolate  tbe 
Illinois  Constitution,  as  those  ofBcers  are  do; 
among  those  which  the  Constitution  requim 
to  be  elected,  and  for  whom,  therefore,  veto 
can  be  cast  only  by  electors  reco^ized  bj  tbe 
CoDsUtution.    FlumvMT  v.  ToH  (ilL)         UO 

SECRETS.    See  also  Adybrtxhihg. 

Any  person  lawfully  acquiring  knowledge 
of  the  composition  of  anv  medicinal  prepan* 
tion  not  patented  has  the  legal  right  to  manu- 
facture and  sell  it,  unless  his  knowledge  there- 
of has  been  acquired  in  a  manner  which  woald 
constitute  a  breach  of  confidence  or  good  faitb. 
Watkine  v.  Landon  (Minn.)  ^ 

SET-OFF.    Bee  also  Judgment*  1;  Plxad- 

INQ,  8. 

The  breach  of  an  agreement  which  did  oot 
exist  at  the  commencement  of  an  action  canooi 
furnish  ground  for  a  counterclaim.  A.  D. 
Puffer  4b  Sons  lifg.  Co.  v.  Lueae  (N.  C.)    6«3 

SPECIFIC  PERFORMANCE. 

Notes  arb  Bribf8. 

Specific  performance;  when  court  will  grant     | 

Iw 

SPRING.     See  EASBaciENTa,   8;   Watkbs, 
8,4. 

STATION.  SeeMAi«n)AMU6,6;Po8TOFFrcB; 

lUlLBOADS,  &-6. 

STATUTE    OF    FRAUDS.      See  Co^- 

TRACTS,  1,  2. 

STATUTES.    See  also  Coktracts,  7;  ^^■ 

DAT. 

1.  Changing  the  number  of  the  section  of  a 
sUtute  to  be  amended  by  a  bill,  after  the  m 
has  been  twice  read,  will  not  require  the  read 
ings  to  be  repeated,  where  both  numbers  clear- 
ly refer  to  the  same  section,  and  the  numbers 
first  stated  was  taken  by  mistake  from  the  B^ 
vised  Statutes,  instead  of  the  originsl  Act,  an(| 
the  identity  of  the  bUl,  which  set  out  in  m 
the  section  to  be  amended,  is  sufBcicntlv estao- 
lished  through  all  its  stages.  lUinoU  G.  B.  w 
V.  People  (III.)  ^^^ 

2.  A  statute  not  applying  to  all  parts  of  the 
state,  giving  a  right  of  action  for  taxes  previ- 
ously paid,  but  not  lawfully  due,  is  in  violalioa 


Stipolatioii  ^Taxk8. 
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1)6  levied  and  collected  under  general  laws. 
Com.  MeKirlfjf,  t.  Maqf&rron  (Pa.)  568 

'  4.  A  statute  as  to  tbe  right  of  aliens  to  hold 
property,  which  is  general  as  applied  to  all 
nonresident  aliens  who  are  not  protected  by 
treaties  except  tbe  heirs  of  aliens  who  have 
already  acquired  lands  or  who  may  acquire 
theni  under  geoeral  provisions  therein  speci- 
fied, does  not  violate  a  constitutional  probibi- 
tion  against  local  or  special  laws  cbanging  de- 
scent.    WunderU  v.  WunderU  (111)  84 

5.  Statutes  should  receive  a  reasonable  con- 
struction, so  as  to_gi?e  effect  to  their  Inteut. 
Fosburg  v.  Roger9  (Mo.)  201 

6.  A  statute  conferring  appellate  Jurisdiction 
'*in  criminal  cases"  by  the  use  of  general  terms 
only  is  to  be  coustrued  in  accordance  with  pre- 
«zi8tlnfl;  laws  authorizing  a  writ  of  error  to  be 
taken  oy  tbe  defendant  only,  and  not  by  tbe 
atate.    People  v.  Baymond  (Uolo.)  649 

7.  A  local  Act  prescribing  a  system  for  the 
levy  and  collection  of  city  taxes  is  repealed, 
upon  its  passing  by  increase  of  population  into 
a  bieber  class,  by  a  general  statute  relating  to 
the  hitter  c^ass  and  providing  a  system  for  the 
collection  of  taxes.  Com,  McKirhy^  t.  Mac- 
ferron  (Pa.)  568 

8.  An  exemption  from  road  duty,  of  railroad 
employes,  in  the  charter  of  the  company,  is 
saved  from  repeal  by  a  general  law,  as  an  Act 
''local  or  private  in  its  nature,**  witbin  tbe 
meaning  of  N.  C.  Code,  §§  8867,  8878.  BtaU 
▼.F0m&(N.  0.)  827 

Notes  and  Bbiefb. 
Statutes;  effect  of  clerical  error  on  validity. 

120 

Interpretation  of,  with  reference  to  leg^la- 

tive  intent.  849 

Repeal  of  local  or  special  by  general.      568 

8TIPUI«ATION.    See  Monst  nr  Coubt. 

STOCK.    See  CJobfobatiohs,  1-B,  Notes 
AHD  Bbiefb. 

STREET  PARADES.     See  Muntcipal 

CORPOBATIOKB^  NOTBS  AlO)  BrIKFS. 

STREET  RAILWAYS.    See  also  Gab- 

BIBRS,  18. 

One  who  obstructs  the  tracks  of  an  electric 
railway  with  his  team,  after  dark,  in  a  tit  of 
impatience  caused  by  interruptions  to  bis  work 
by  the  passage  of  cars,  and  for  the  purpose  of 
saving  a  little  labor  or  expense  in  unloading  a 
safe  bv  taking  it  from  the  rear  end,  instead  of 
the  side,  of  his  wagon,  when  he  could  unload 
it  from  tbe  side  witbout  obstructing  tbe  track, 
— is  guilty  of  such  contributory  negligence 
that  he  cannot  recover  damages  for  negligence 
of  the  railroad  company  resulting  in  a  collision 
of  a  car  with  his  team.  Winter  v.  Federal 
Street  di  P.  F.  B.  Co.  (Pa.)  882 

Notes  aud  BiuEFa 

Regulation  of  the  carriage  of  passengers  by 
street  railroads;  as  to  fares;  other  regulations. 

570 
STRIKE.     See    Conspiracy,     2-7;   Con- 
tempt, 2,  4;  Injunction,  4-7,  9. 

SUBCONTRACTOR.    See  Liens,  a 
19L.R.A. 


SUBROGATION.     See  ahw  Feinoipal 

AND  SUBBTT. 

Indemnity  of  a  stranger  who  agrees  to  pay 
the  debt  of  another  enures  to  the  benefit  of  the 
creditor  in  case  the  debt  is  not  paid.  Pendery 
V.  AUen  (Ohio)  867 

SUBSCRIPTION.    See  Contbacts,  8. 
SUNDAY.    See  also  Holidays. 
Selling  intoxicating  liquors  on  Sunday  is  en« 

ring  in  'Mabor*'  witbin  tbe  meaning  of  N. 
liaws  1887,  chap.  20,  which  probibits  en- 
gaging in  sports,  disturbing  any  worshiping 
assembly  or  private  family,  attending  any  pub- 
lic meeting  or  public  exhibition,  except  for 
religious  worship  or  instruction,  or  engaging 
in  any  labor  except  works  of  necessity,  charit}', 
or  mercy.  '  Tbe  omission  from  tbe  Act  of  tbe 
express  provisions  of  a  prior  Act  thereby 
amended  against  buying,  selling,  or  keeping 
open  any  store  or  place  of  business,  does  not 
show  a  legislative  intention  to  i>ermit  such 
acts.     Cor&y  v.  Territory  (N.  M.)  849 

TAXES.    See  also  Creditors'  Bill;  Lipb 
Tenants,  1;  Statutes,  8,  7. 

1.  A  commutation  of  all  taxes  on  the  prop- 
erty of  a  railroad  company  for  twenty  years, 
in  consideration  of  its  carrying  all  troops  and 
munitions  of  war  which  the  state  requires  to 
be  carried,  witbout  charge,  violates  a  constitu- 
tional provision  that  all  taxation  shall  be  equal 
and  uniform  and  requiring  "just  valuation 
for  taxation  of  all  property,  excepting  certain 
classes,  such  as  that  for  municipal  and  cbar- 
itable  purposes.    Hogg  v.  Mackay  (Or.)       'i7 

2.  A  state  tax  imposed  on  the  franchise  or 
business  of  a  corporation,  and  not  upon  its 
property,  !■  invalid  as  a  regulation  of  inter- 
state commerce  when  spplied  to  a  foreign  rail- 
road company  doing  no  business  within  the 
state  except  such  as  relates  to  tbe  transporta- 
tion over  its  lines  in  other  states,  which  are 
connected  with  the  territory  of  the  state  only 
by  a  ferry  across  a  river,  although  tbe  company 
has  withm  tbe  state  terminal  facilities  consist- 
ing of  wharves,  piers,  docks,  and  buildings 
UKd  in  its  interstate  traffic.  .People,  Penneyl- 
vania  B.  Co.  v.  Wemple  (N.  Y.)  694 

8.  A  corporation  created  as  an  arm  or  agency 
of  the  Methodist  Episcopal  Church,  South, 
which  is  a  voluntary  unincorporated  associa- 
tion, and  charged  with  tbe  trust  of  manu- 
facturine;  and  distributing  books,  periodicals, 
etc.,  in  the  interest  and  under  the  auspices  of 
tbe  church,  and  thereby  raising  a  fund  with 
which  to  support  its  wornout  preachers  and 
their  families,  is  a  religious  and  charitable 
institution  within  the  meaning  of  the  constitu- 
tional exemption  of  such  institutions  from 
taxation.  Book  Agente  of  M,  E,  CJiurch  South 
v.  Hinton  (Tenn.)  289 

4.  The  fact  that  an  incorporated  publishing 
house  under  tbe  control  of  a  church  does  some 
secular  work  in  its  job  office  and  some  by  other 
machinery  in  the  house  does  not  prevent  it 
from  being  a  charitable  institution,  where  all 
the  proceeds  of  the  business  are  devoted  by  the 
law  of  tbe  church  to  the  support  of  wornout 
preachers  and  their  families.  Id, 

5.  The  right  of  tbe  state  to  forfeit  tbe 
charter  of  a  corporation  for  failure  to  pay 


910 


Tkk-Hoxtr  JiA.w— Trial. 


taxes,  being  one  wblch  fbe  state  can  waive. 
"Will  not  prevent  it  from  bringing  a  creditors' 
bill  to  collect  the  taxes.  State  vl  Qeorgia  Go, 
(K  C.)  485 

6.  A  specific  remedy  for  tbe  collection  of 
taxes,  provided  by  statute,  will  not  restrict  the 
slate  or  tbe  county,  which  pro  hae  vice  stands 
in  tbe  place  of  the  sovereign,  from  bringing  a 
creditors'  bill  to  collect  taxes.  Id, 

7.  Proceedings  by  a  taxpayer  of  a  town  to 
compel  the  investment  by  a  county  treasurer 
of  taxes  collected  from  railroads  in  the  town, 
in  a  sinking  fund  to  pay  the  town  bonds  issued 
in  aid  of  railroads  as  required  by  N.  Y.  Laws 
1869,  chap.  907,  as  amended  b^  N.  Y.  Laws 
1871,  chap.  288,  may  be  maintained  although 
such  taxes  have  been  paid  by  tbe  treasurer  to 
the  town  officers  and  used  for  town  purposes, 
since  the  fund  is  of  a  trust  character  and  can- 
not legally  be  diverted  from  its  purpose  by 
either  county  or  town,  through  their  officers, 
and  the  proceedings  cannot  be  decided  on 
principles  applicable  to  an  action  between  the 
town  and  the  county  in  which  the  former  by 
receiving  and  retaining  the  money  might  be 
estopped.     Oark  v.  8heldon  (N.  Y.)  188 

NoTEB  Aim  Bbibfs. 

Taxes;  power  of  state  Legislature  to  exempt 
from  taxation;  specific  instances.  77 

Effect  of  using  property  of  a  religious, 
charitable,  or  educational  institution  In  secular 
business  or  for  revenue,  upon  its  right  to  ex- 
emption from  taxation;  property  of  religious 
associations;  property  of  charitable  or  educa- 
tional institutions;  school  farms  and  gardens; 
property  rented  or  kept  with  a  view  of  obtain- 
ing revenue;  exemption  not  removed  by  doing 
some  work  for  a  money  consideration;  unused 
or  alienated  property.  289 

On  franchise  of  foreign  corporation.        094 

TEN-HOUR    LAW.    See   Master    and 
Skrvant,  2. 

THREATS.    See  Casb,  1. 

TICKETS.    See  Carriers,  18. 

TIMBER*    See   Contracts,   Notes   and 
Briefs. 

TOWN*    See  Deed,  8. 

TRADEMARK.    See   also   Damages,  6; 
Equity,  1. 

Notes  and  Briefs. 
Trademark;  invalidity  of  deceptive  trade- 
mark; claim  of  patent;  tea;  cigars;  cordials 
and  medicines;  cosmetics  and  perfumes;  mis- 
cellaneous. 68 
Abandonment  of  right  to;  transfer  of  right. 

286 
TRADENAME. 

1.  A  retiring  partner  cannot  lawfully  use 
the  firm  name  in  a  business  of  like  kind  car- 
ried on  by  him  in  tbe  vicinity  subsequent  to 
dissolution  by  which  he  has  transferred  to  the 
other  members  of  the  firm  all  his  interest 
therein,  reserving  no  rights  with  respect  to  tbe 
firm  name.  Brass  dt  L  Works  Oo.  v.  Pay  Tie 
(Ohio)  82 

2.  A  purchaser  of  the  formula  of  an  unpa- 
tented medicinal  compound,  and  of  all  the 
19  L.  a  A. 


rights  of  ttie  original  manufacturer,  by  wheat 
name  it  has  come  to  be  known,  cannot  appro 
priate  such  name  as  a  trademark  or  trade- 
name as  against  prior  purchasers  of  the  form- 
ula.    Waikins  v.  Landon  (Minn.)  28S 

TREASURER.    See  Intbrsst,  2. 

TREES.    See    DAHAass,    8,    Notes  asd 
Briefs. 

TRESPASS.    See  Contributiok. 
TRIAL.    See  also  GRiMiNAii  Law,  8. 

1.  Whether  or  not  a  regulation  ezcludiog^ 
colored  women  from  a  car  set  apart  for  passen- 
gers is  reasonable  is  a  question  of  law,  and  coi 
of  fact  for  tbe  Jury.  Uhilton  v.  8t,  Louis  d  I 
M.  R,  Oo,  (Mo.)  m 

2.  Whether  the  fact  that  a  woman  heard  & 
whistle  and  became  frightened  as  she  wis 
walking  along  the  street  in  tbe  night  was  suf- 
ficient to  excuse  her  immediate  attention  t» 
the  walk  before  her  is  a  question  for  the  jurj. 
QransM  v.  BaUls  Greek  (Mich.)  641 

8.  Whether  a  passenger  on  a  freight  traiD  is 
luslified  in  supposing  that  passengers  are  to 
be  discharged  at  the  first  stop  of  the  train  after 
the  station  has  been  announced  is  a  question 
for  the  Jury.  Chicago  A  A.  £L  (Jo,  v.  Amd 
(111.)  815 

4.  Whether  a  traveler  who  stopped  sod  lis- 
tened before  attempting  to  cross  a  railroad  was 
negligent  in  not  stopping  at  a  point  nearer  tbe 
railroad  is  a  (question  for  the  Jury.  J^tuiiiaTi 
V.  Ftnnsiyltanxa  B,  Co.  (Pa.)  5® 

6.  The  question  whether  the  use  of  a  nspbtha 
torch  to  bum  paint  from  a  building  covered 
with  soft  pine  sheathing  which  has  shrunken 
and  cracked,  and  when  the  weather  is  very 
hot  and  drv,  is  reasonably  safe  and  proper,  or 
the  method  usually  adopted  in  such  cases,  is 
not  sufiSciently  presented  to  the  jury  by  tbe 
question  whether  that  was  the  "method  ordi- 
narily pursued  to  remove  paint  on  the  outside 
of  a  building/'  as  this  does  not  distingoish  b^ 
tween  different  kinds  of  buildings  or  differeat 
circumstances.  Bockland  First  Cong,  Chnm 
V.  HUyokeMut.  F,  Ins.  Co,  (Mass.)  5bT 

6.  The  court  must  not  refer  to  the  Jury  the 
question  of  the  competency  of  a  witness,  br 
instruction  or  otherwise.  State  v.  lOeltan 
(W.  Va.)  W> 

7.  The  competency  of  a  witness  is  a  queslioa 
for  the  court,  and  not  for  the  jury.  ^^ 

8.  A  juror  who  has  formed  and  expressed 
a  positive  opinion  of  the  guilt  of  a  prisoner  and 
of  certain  specific  and  material  facts,  althougji 
it  is  based  solely  on  newspaper  accounts,  is 
disqualified,  even  if  he  declares  that  be  can 
render  a  fair  and  impartial  verdict  upon  tbe 
evidence  alone, — especially  where  this  declara- 
tion is  elicited  by  argumentative  and  persua- 
sive examination  by  the  court.  CouglUin  J< 
People  (IlL)  57 

9.  A  statute  providing  that  a  juror  shall 
not  be  disqualified  by  forming  and  expressing 
an  opinion  based  on  newspaper  acoountflr  i> 
the  court  is  satisfied  from  his  statement  on 
oath  that  he  can  render  a  fair  and  impartial 
verdict,  does  not  violate  a  constitutional  ff^f' 
anty  of  an  impartial  juzy.  ^ 
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10.  The  doctriDe  that  the  jury  In  a  crim- 
IduI  case  are  the  judges  of  the  law  as  well  as 
the  facts  is  cootrary  to  the  common  law  and 
repugnant  also  to  the  constitutional  guaranties 
that  every  man  shall  have  a  * 'certain  remedy" 
for  all  wrongs,  and  shall  not  be  deprived  of  lib- 
erty except  "by  the  law  of  the  land;"  and  it  is 
also  repugnant  to  the  Constitution  of  the  United 
States,  which  makes  it  and  all  laws  and  treat- 
ies made  in  pursuance  thereof  the  supreme 
law  of  the  land,  bv  which  Judges  in  every  state 
•hall  be  bound.     'State  y.  BuAee  (Yt.)         145 

11.  A  reservation  of  the  question  whether 
there  is  any  evideoce  which  will  entitle  plain- 
tiff to  recover  may  be  made  on  submitting  the 
case  to  the  jury,  so  as  to  save  the  right  to  enter 
judgment  non  obitante  veredicto,  JNewhard  v. 
£enneylmn%a  B,  Co,  (Pa.)  668 

Notes  asd  Briefb. 

Trial;  disqualification  of  juror  by  reason  of 
previously  formed  opioion.  57 

Jury  as  judges  of  the  law  in  criminal  cases. 

14G 
TROVER.    See  also  Ikterest,  1. 

A  mortgagee's  right  to  take  possession  of 
chattels,  expressly  given  him  in  case  of  re- 
moval or  sale  of  the  property  by  the  mor^ 
Imager,  is  sufficient  to  svstain  an  action  of 
trover  against  a  purchaser,  even  before  the 
time  for  payment  specified  in  the  mortgage. 
National  Bank  cf  Commerce  v.  Morrie  (m>.) 

463 

TRUSTS.     See  also  Chabities,  7;   Life 
Tenantb,  8. 

1.  Trustees  who  have  in  good  faith  expended 
moneys  under  an  invalid  trust  which  they  be- 
lieved to  be  valid  cannot  be  compelled  to  ac- 
count therefor  to  those  who  have  long  stood  by 
and  allowed  the  expenditures  without  objec- 
tion.   KOty  T.  NicJioU  (R.  L)  413 

2.  The  power  of  revocation  will  be  presumed 
to  be  reserved  in  case  of  a  deed  of  trust  consti- 
tuting a  gift,  in  the  absence  of  proof  of  inten- 
tion to  make  it  irrevocable.  EiHng  v.  Wilton 
(Ind.)  767 

8.  A  deed  in  trust  making  a  ^ft  will  not  be 
Irrevocable  if  the  donor  did  not  mtend  to  make 
it  so,  no  matter  what  may  have  been  the  un- 
derstanding of  the  trustee  or  o|  those  who 
drew  the  mstrument, — especially  where  the 
donor  acted  without  counsel  other  than  that  of 
the  trustee,  who  had  great  influence  over  him. 

Id. 

4.  The  death  of  the  first  life  tenant  will,  un- 
der  the  Statute  of  Uses,  terminate  an  active 
trust  created  by  will  in  favor  of  one  for  life 
and  at  her  death  in  favor  of  her  children  for 
life,  with  remainder  at  their  death  to  their 
children  in  fee,  where  the  active  powers  and 
duties  of  the  trustee  cease  at  tbe  death  of  such 
tenant  and  the  remainder  in  fee  has  then  be- 
come vested.  Qindrat  v.  Western  R.  of  Ala, 
(Ala.)  839 

Notes  Aia>  Briefs. 

Trusts;  mistake,  fraud,  undue  influence,  etc., 
as  a  ground  for  relief  from  a  voluntary  trust. 

767 
VARIANCE,    See  Pleading,  7. 
19  L.  R.  A. 


VENDOR  AND  PURCHASER. 

A  bona  fide  purchaser  without  notice,  of 
land,  is  not  affected  by  a  parol  agreement  be- 
tween prior  owners,  reserving  as  personal  prop- 
erty what  otherwise  would  have  neen  a  part  of 
the  realty, — such  as  a  steam  sawmill.  Muir 
V.  J<me9  (Or.)  441 

VENUE.    See  AonoN  ob  Suit,  4;  Coukts^ 
8;  CBimNAL  Law,  Notes  and  Bbiefb. 

VESTED  INTEREST.    See  Real  Prof- 

EBTT,  2. 

VESTED  RIGHT.    See  Cubtesy,  2. 

VESTRY.    See  Courts,  8. 

VOTERS  AND  ELECTIONS.    See  also. 
Mandamus,  6,  7;  Schools,  2. 

1.  OflScial  ballots  will  not  be  excluded 
from  the  count  under  a  statute  making  void  all 
ballots  having  any  distinguishing  mark,  be- 
cause they  have  upon  them  an  unauthorized 
vignette,  where  it  appears  on  all  the  ballots, 
cast  in  the  county,  and  they  were  certified  by 
the  proper  officers,  and  there  is  nothing  to  show 
fraud  or  wrongdoing  on  tbe  part  of  either 
candidate  or  voters.  Lindetrom  v.  Manietee 
County  Canraesere  (Mich.)  171 

2.  After  a  board  of  state  canvassers  has. 
canvassed  all  tbe  returns  from  all  the  counties 
of  the  state,  and  declared  tbe  result,  and 
ordered  certificates  as  prescribed  by  statute, 
and  then,  having  completed  its  labors,  ad- 
journed wilbout  day,  it  is  officially  dead,  and 
the  courts  have  no  power  to  compel  it  to- 
reassemble  or  recount  any  of  the  returns. 
Soeenthal  v.  State  Bd.  of  Canvassers  (Kan.)  157 

Notes  and  Bbibfs. 

Voters  and  elections;  rights  of  women  as  vot- 
ers. 11(V 

WAREHOUSEMEN.    See  also  Notice,  2; 
Pledge,  2. 

1.  A  warehouseman  does  not  warrant  the 
title  of  the  property  received  by  him,  against 
the  claims  of  strangers  to  the  contract  of  stor- 
age.    Commercial  Bank  v.  Hurt  (Ala.)       701 

2.  A  recital  in  a  warehouse  receipt,  of  the 
contents  of  barrels  received  on  storage,  does 
not  constitute  a  warranty  that  the  barrels  con- 
tain tbe  ^nuine  articles  or  materials  described. 
Dean  v.  Briggs  (N.  T.)  802 

8.  The  negotiability  of  a  warehouse  receipt 
does  not  create  a  liability  of  the  warehouseman 
to  a  bona  fide  holder  for  the  correctness  of  the 
description  of  the  property,  which  is  made  in 
good  faith,  in  accordance  with  the  apparent 
character  of  the  property  as  shown  by  the' 
marks,  signs,  labels,  etc.,  upon  tbe  barrels  or 
boxes  in  which  the  property  is  contained.    Jd, 

4.  A  statute  prohibiting  a  warehouseman 
from  issuing  a  receipt  for  goods  not  actually 
received  does  not  make  him  liable  for  an  un- 
true description  of  the  contents  of  barrels  re- 
ceived by  him,  where  the  description  is  made 
in  good  faith  according  to  the  marks  on  t he- 
barrels.  Id, 
Notes  and  Briefs. 

Warehousemen;  effect  as  to  warehousemea 
of  recitals  in  their  receipts;  estoppel  by  word- 
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log  of  receipts;  modifyiDg  warehouse  receipts 
by  parol  evidenca.  oOd 

"WARRANTT.      See     Liybrt    Stable, 
KoTEB  A3sij>  Briefs. 

WATER  PIPES.    See  Hiohwats,  Notes 
AiTD  Briefs. 

WATERS.    See  also  EASKicEnirTB,  8;  High- 
ways, 9;  Mortgage,  2. 

1.  The  grant  of  an  easemeot  to  draw  water 
from  a  well  by  a  pipe  laid  in  the  ground  as 
used  at  the  time  of  the  grant,  through  which 
pipe  the  water  flowed  bv  gravitation,  does  not 
preclude  the  grantor  or  his  subsequent  vendee 
irom  digging  another  well  or  reservoir  on  his 
own  land,  although  the  result  may  be  to  destroy 
the  value  of  the  easement  by  diversion  of  the 
water  which  formerly  percolated  into  the  well: 
Davis  ▼.  Spaulding  (Mass.)  102 

2.  Interrupting  the  flow  of  water  to  a 
sprins  on  one's  own  land  by  digging  a  well 
and  ditches  thereon  constitutes  an  unlawful  di- 
version of  the  water  from  the  spring,  where 
an  implied  grant  of  the  use  of  the  waters  of 
the  spring  has  been  made  to  the  grantee  of  an 
adjoining  farm.    Paine  v.  Chandlsr  (N.  Y.)  99 

8.  The  right  to  appropriate  running  water, 
given  by  Cal.  Civ.  Code,  §  1410,  does  not  ap- 
ply to  a  spring  fed  by  percolating  waters  which 
seep  into  it  from  swamp  or  wet  land.  South- 
ern P,  B.  Co.  V.  Dufour  (N.  Y.)  99 

4.  One  has  the  right  to  dig  trenches  upon 
bis  own  land  for  a  useful  purpose,  although 
percolating  waters  are  thereby  diverted  from 
a  spring  from  which  others  obtain  a  water 
supply  and  from  which  a  natural  stream  of 
water  has  flowed,  where  his  trenches  do  not 
intercept  any  natural  stream,  either  surface  or 
subterranean.  Id, 

Notes  and  Briefs. 

Waters;  rights  in  subterranean  waters;  rights 
in  standing  or  percolating  water;  where  the 
percolating  water  forms  a  surface  stream;  in- 
tercepting water  by  mining  operations;  the 
effect  of  malice;  prescriptive  rights;  intercept- 
inff  water  by  public  improvements;  fouling 
subterranean  water;  subterranean  streams;  pre- 
sumption as  to  character  of  water;  drawing 
water  by  percolation  from  a  surface  stream. 

92 

Effect  of  a  grant  upon  rights  in  percolating 
water;  construction  of  grants  to  railroad  com- 
panies; charters  and  decrees.  99 

Diversion  of  surface  water  in  highway.   856 

WILLS.    See  also  Life  Tenants,  1. 

1.  Children  and  grandchildren  take  per 
capita  under  a  bequest  to  lawful  issue  without 
specifying  the  shares,  when  there  Is  no  room 
for  H  substitutional  taking  because  the  children 
are  all  living.    Pearce  v.  Bickard  (R.  I.)    472 

2.  "The  lawful  issue"  then  alive,  among 
whom,  on  the  death  of  a  person  entitled  to  the 
income  of  property  for  life,  the  principal  is  to 
be  distributed,  include  living  grandchildren  as 
well  as  children  of  such  person,  although  the 
children  are  all  living.  Id, 
19  L.  R  A. 


8.  On  failure  of  a  devise  the  land  does  not 
pass  by  a  residuary  gift  of  all  "not  hereinbe- 
fore disposed  of,"  but  it  will  pass  by  the  Stat- 
ute of  Descents.    KdLy  t.  NichoU  (K.  L)    41S 

4.  The  absolute  fee  to  one  third  of  the  estate 
becomes,  at  the  death  of  each  life  tenant  in  re- 
mainder, vested  in  his  children,  under  a  will 
creating  a  truat  for  one  for  life,  with  reDQaio- 
der  to  her  three  children  for  life,  and  provid- 
ing that  ''at  their  death"  the  estate  "shall  ve^t 
in  the  heirs  at  law  or  children  of  them,"  the 
said  children,  "that  may  be  living  at  the  time 
of  theur  deaths."  Qindrat  t.  Wettem  B.  oi 
Ala,  (Ala.)  8^9 


Notes  abd  Bbcefs. 
Wills;  meaning  of  word  "issue." 
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WITNESSES.    See  also  Leoiblatitre,  4; 
Trial,  6,  7. 

1.  The  competency  of  a  witness  in  case  of 
doubt  should  be  determined  by  the  conn  after 
a  careful  examination  of  the  witness  as  to  aire, 
capacity,  and  moral  and  legal  accountability. 
State  V.  Miehad  (W.  Va.)  6te 

2.  An  infant  of  such  tender  years  and  mind 
as  to  be  legally  irresponsible  for  her  oonduct, 
and  to  have  no  conception  of  the  legal  or 
moral  oblipition  of  an  oath,  or  of  the  pains 
and  penalties  for  false  swearing,  is  not  a  com- 
petent witness.  Id, 

8.  One  witness  may  state  the  general  repu- 
tation of  another  for  truth  and  veracity,  after 
he  has  testified  to  a  general  knowledge  of  the 
latter  sufficient  to  include  a  knowledge  as  to 
such  reputation.    State  v.  Burhee  (Vt.)       145 

Notes  AND  Bfiirare. 

Witnesses;  Impeachment  of.  149 

Competency  of  children  as  witnesses;  as  de- 
pendent upon  age;  as  affected  by  the  magni- 
tude of  the  offense,  in  crimioal  cases;  necessity 
of  oath;  the  tests  of  competency;  illustrations 
of  testing;  determination  of  competency  by 
judge  in  open  court;  duty  as  to  instruction  of 
child;  how  examined;  review  of  decision.   605 

WOMEN  SUFFRAGE.  See  also  ScHOOiA 

a- 

Notes  asd  Briehl 

Women;  rights  as  Toters.  110 

WRIT  AND  PROCESS.  Bee  also  Ac- 
tion OR  Suit,  JNotbb  anb  Briefs;  Ar- 
rest, 8. 

1.  The  exemption  of  a  nonresident  of  te 
state  from  arrest  while  in  attendance  ai  a 
court  does  not  extend  to  the  service  of  a  ^  it 
of  summons.    EUie  v.  De  Qarmo  (R.  I.)  0 

2.  A  deputy  sheriff's  return  of  the  ser  e 
of  process  in  his  own  name,  merely  add  g 
the  words  "deputy  sheriff"  to  his  signature  i 
a  nullity,  as  his  act,  to  be  valid,  must  app  r 
to  be  that  of  his  principal,  done  by  or  throi  ti 
himself  as  deputy.    Qibbena  y,  Pickett  (F  ) 


L  R.  A.  CASh.^  .f? 
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OASES  1^  19  L.R  A. 


19  L.  R.  A.  33,  WYLIE  ▼.  GRUNDYSEN,  51  Minn.  360,  38  Am.  St.  Rep.  609,  53 

N.  W.  805. 
Exen&ptions. 

Cited  in  footnotes  to  Puget  Sound  Dressed  Beef  &  Packing  Co.  v.  Jeffs,  27 
L.  R.  A.  808,  which  holds  exemption  of  property  attaches  to  proceeds  of  insur- 
ance thereon;  Crawford  v,  Carroll,  26  L.  R.  A.  415,  which  holds  judgment  for 
value  of  exempt  property,  exempt;  Ellis  v.  Pratt  City,  33  L.  R.  A.  264,  which 
holds  proceeds  of  insurance  on  city  hall  exempt  from  garnishment,  though  new 
hall  erected;  Harrison  v.  Pepper,  33  L.  R.  A.  230,  which  holds  life  tenant  not 
required  to  use  insurance  money  in  rebuilding. 

19  L.  R.  A.  40,  BLYTHE  v.  AYRES,  96  Cal.  532,  31  Pac.  915. 

Second  appeal  in  Blythe  v.  Hinckley,  127  Cal.  434,  59  Pac.  787,  Affirmed  in 
180  U.  S.  333,  45  L.  ed.  557,  21  Sup.  Ct.  Rep.  390. 

Legitimation  of*  and  Inberltanee  by,  lUeflrltlmates. 

Cited  in  Morton  v.  Morton,  62  Neb.  424,  87  N.  W.  182,  sustaining  right  of 
illegitimate  child  to  inherit  from  fattier,  when  he  has  been  received  into  family, 
but  never  legally  adopted;  Re  Gorkow,  20  Wash.  573,  56  Pac.  385,  holding  that 
illegitimate  child  is  entitled  to  all  statutory  rights  of  legitimate  child,  when  once 
acknowledged  as  legitimate;  Re  Rohrer,  22  Wash.  153,  50  L.  R.  A.  351,  foot- 
note p.  350,  60  Pac.  122,  holding  acknowledgment  of  illegitimate  child  by  father's 
allegation  in  sworn  pleading,  sufficient,  though  not  expressly  made  to  admit 
child  to  heirship;  Ives  v.  McNicoll,  69  Ohio  St.  418,  43  L.  R.  A.  776,  69  Am.  St. 
Rep.  780,  53  N.  £.  60,  holding  child  of  unmarried  man  and  married  woman  legiti- 
mized by  parent's  marriage  after  mother's  divorce  from  her  former  husband; 
Pu>bin8on  v.  Ruprecht,  191  HI.  433,  61  N.  E.  631,  holding  children  begotten  and 
bom  while  parents  living  in  adultery  and  in  violation  of  Criminal  Code,  legiti- 
mated by  parent's  lawful  marriage.  r 

Held  obiter  in  Re  DeLaveage,  142  Cal.  169,  75  Pac.  790,  holding  instrument 
signed  in  presence  of  witnesses  declaring  person  named  to  be  signer's  illegiti- 
mate child,  sufficient  acknowledgment  to  make  him  an  heir. 

Extraterritorial  effect  of  levltlmlalnv  statntes. 

Cited  in  Irving  v.  Ford,  183  Mass.  450,  65  L.  R.  A.  184,  97  Am.  St.  Rep.  447, 
67  N.  E.  366,.  holding  statute  legitimating  children  recognized  by  man  as  his, 
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though  parents  ceased  to  cohabit  prior  to  passage  of  act,  not  binding  on  mao 
who  has  become  domiciled  in  another  state;  Irving  v.  Ford,  179  Mass.  221,  60 
N.  £.  491,  raising,  without  deciding,  question  as  to  effect  of  legitimizing  stat- 
ute when  father  domiciled  out  of  state;  Eddie  v.  Eddie,  8  N.  D.  381,  73  Am.  St 
Rep.  765,  79  N.  W.  856,  requiring  acts  of  father  recognizing  illegitimate  child 
to  be  performed  while  both  are  domiciled  in  state;  Van  Horn  v.  Van  Horn,  107 
Iowa,  249,  45  L.  R.  A.  94,  77  N.  W.  846,  holding  that  recognition  of  illegitimate 
child  by  father  which  will  entitle  him  to  inherit  may  be  sufficient,  though  tak- 
ing place  in  other  state. 

Cited  in  footnote  to  Williams  v.  Kimball,  26  L.  R.  A.  746,  which  denies  ex- 
traterritorial force  of  legitimation  on  right  of  inheritance;  Fowler  v.  Fowler. 
59  L.  R.  A.  318,  holding  child  legitimate  everywhere  when  legitimitized  by  law» 
of  parent's  domicil  through  their  marriage. 

Cited  in  note   (65  L.  R.  A.  182)   on  conflict  of  laws  as  to  legitimacy. 

Proof  of  paternity. 

Cited  in  Thomas  v.  Thomas,  64  Neb.  586,  90  N.  W.  630,  holding  that  act  re- 
lating to  instrument  acknowledging  signer  to  be  father  of  child  is  intended  to 
provide  evidence  of  paternity. 

Re-enactmeiit  of  statute  aa  adoption  of  conatmetion. 

Cited  in  Re  Healy,  122  Cal.  164,  54  Pac.  736,  holding  that  re-enactment  of 
statute  is  legislative  adoption  of  its  own  construction. 

19  L.  R.  A.  53,  JOSEPH  v.  MACOWSKY,  96  Cal.  518,  31  Pac.  914. 
Protection  of  deceptive  or  Immoral  trade-mark. 

Approved  in  Coleman,  B.  k  W.  Co.  v.  Dannenberg  Co.  103  Ga.  784,  41  L.  R.  A. 
471,  footnote  p.  470,  68  Am.  St.  Rep.  143,  30  S.  £.  639,  denying  protection  to 
trade-mark  for  shoes  falsely  indicating  place  where  made. 

Cited  in  footnotes  to  California  Fig  Syrup  Co.  v.  Frederick  Steams  &  Co.  33 
L.  R.  A.  66,  which  denies  protection  against  imitation  to  one  fraudulently  using 
term  "syrup  of  figs;"  Cohn  v.  People,  23  L.  R.  A.  821,  which  upholds  validity 
of  union  label  stating  union's  opposition  to  inferior  "rat-shop,  coolie,  prison,  or 
filthy  tenement-house  workmanship." 

Aaalflrnablllty  of  trade  name. 

Cited  in  footnote  to  Messer  v.  The  Fadettes,  37  L.  R.  A.  721,  which  deoies^ 
assignability  of  trade  name  of  orchestra. 

19  L.  R.  A.  57,  COUGHLIN  v.  PEOPLE,  144  111.  140,  33  N.  E.  1. 
<tnallflcAtlon  of  Jvror. 

Approved  in  Shepprie  v.  State,  79  Miss.  746,  31  So.  416,  holding  juror  incom- 
petent when  he  has  heard  all  facts  from  eye  witness  whom  he  believes,  and  from 
which  he  formed  fixed  opinion. 

Limited  in  Baker  v.  State,  88  Wis.  151,  59  N.  W.  570,  holding  that  juiyiMi> 
must  be  impartial  but  need  not  be  wholly  free  from  suspicion  of  bias. 

Selection    of  Jnrora. 

Cited  in  O'Fallon  Coal  Co.  v.  Laquet,  89  111.  App.  20,  holding  common-Uw 
practice  of  selecting  triers  for  jurors  never  adopted  in  Illinois. 
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19  L.  R.  A.  77,  HOGG  v.  MACKAY,  23  Or.  339,  37  Am.  St.  Rep.  682,  31  Pac 

779. 
C^ommiitatloia  of  taxes. 

Followed  in  Croisan  v.  Hogg,  23  Or.  346,  31  Pac.  782,  holding  act  commut- 
ing taxes  for  twenty  years,  unconstitutional. 

Cited  in  footnotes  to  State  ex  rel.  Richards  v.  Armstrong,  41  L.  R.  A.  407, 
which  holds  void,  abatement  of  taxes  of  infirm,  insane,  or  indigent  persons; 
People's  Loan  &.  Homestead  Asso.  v.  Keith,  28  L.  R.  A.  65,  which  holds  void, 
exemption  of  stock  and  notes  of  homestead  loan  association;  Wells  v.  Hyatts- 
ville,  20  L.  R.  A.  89,  which  holds  buildings,  improvements,  and  personalty  be- 
yond power  of  legislature  to  exempt;  Crafts  v.  Ray,  49  L.  R.  A.  604,  which 
sustains  exemption  of  manufacturing  companies  from  taxation  for  term  of  years; 
Knoxville  &  O.  R.  Co.  v.  Harris,  63  L.  R.  A.  921,  which  holds  exemption  from 
privilege  tax  not  included  in  exemption  from  nd  valorem  tax ;  State,  Singer  Mfg. 
Co.,  Prosecutor,  v.  Heppenheimer,  32  L.  R.  A.  643,  which  holds  company  exempt 
from  taxation  under  exemption  of  its  shares. 

ITnlformfty   of   taxation. 

Cited  in  State  ex  rel.  Lewis  v.  Smith,  168  Ind.  572,  63  L.  R.  A.  129,  63  N. 
£.  25  (dissenting  opinion),  majority  sustaining  statute  permitting  deduction 
of  mortgage  indebtedness  to  extent  of  $700  from  assessed  value  of  real  estate. 

Cited  in  note  (60  L.  R.  A.  365)  on  constitutional  equality  in  the  United  States 
in  relation  to  corporate  taxation. 

19  L.  R.  A.  82,  BRASS  &  IRON  WORKS  CO.  v.  PAYNE,  50  Ohio  St.  115,  3a 

N.  E.  88. 
Partnership  name  and  trade-mark  as  flrood-^vill. 

Approved  in  Listman  Mill  Co.  v.  William  Listman  Mill.  Co.  88  Wis.  341,  43 
Am.  St.  Rep.  907,  60  N.  W.  261,  holding  that  transfer  of  good-will  also  trans- 
fers trade-mark;  Snyder  Mfg.  Co.  v.  Snyder,  64  Ohio  St!  97,  31  L.  R.  A.  659, 
43  N.  E.  325,  holding  transfer  of  good-will  of  partnership  entitles  purchaser  to 
continue  as  successor  and  use  same  name. 

Cited  in  Burkhardt  v.  Burkhardt,  4  Ohio  N.  P.  360,  holding  that  business 
name  passed  on  sale  of  good- will  by  receiver. 

Sale  of  ffood-ivill. 

Cited  in  footnotes  to  Philbrook  v.  Newman,  34  L.  R.  A.  265,  which  holds  that 
good-will  passes  to  surviving  partners  on  purchase  of  interest  of  deceased  part- 
ner; Slater  v.  Slater,  61  L.  R.  A.  796,  which  holds  firm  name  an  asset  of  part- 
nership which  executor  of  deceased  partner  has  right  to  have  sold. 

19  L.  R.  A.  84,  WUNDERLE  v.  WUNDERLE,  144  111.  40,  33  N.  E.  195. 

Appeal  dismissed  in  154  U.  S.  524,  38  L.  ed.  1078,  14  Sup.  Ct.  Rep.  1156. 

Second  appeal  in  Schaefer  v.  Wunderle,  154  111.  577,  39  N.  E.  623. 
Inheritance  by  aliens. 

Approved  in  Bahuaud  v.  Bize,  105  Fed.  488,  holding  that  United  States  has 
power  to  make  treaties  removing  disability  of  aliens  to  inherit;  Opel  v.  Shoup, 
100  Iowa,  424,  37  L.  R.  A.  587,  69  N.  W.  560,  holding  Federal  treaty  conferring 
on  aliens  right  to  inherit  land,  superior  to  state  law  prohibiting  it;  Adams  v. 
Akerlund,  168  111.  634,  48  N.  E.  4o4,  holding  that  residents  of  Sweden  may  in- 
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herit  land  from  ancestors  dying  in  this  country;  Scliarpf  t.  Schmidt,  172  IlL 
259,  50  N.  E.  182,  holding  that  citizen  of  Wtirttemberg  may  inherit  land  from 
ancestors  dying  in  this  country;  De  Graff  v.  Went,  164  111.  490,  45  N.  E.  1075, 
holding  that  residents  of  Great  Britain  cannot  receive  or  transmit  real  prop- 
erty located  in  this  country;  Ryan  v.  Egan,  156  111.  226,  40  N.  E.  827,  holding 
that  resident  of  Great  Britain  cannot  take  lands  under  will  of  naturalized  citi- 
zen; Jele  V.  Lemberger,  163  111.  343,  45  N.  £.  279,  refusing  to  allow  nonresident 
alien  to  contest  validity  of  will  disposing  of  real  estate  in  absence  of  treaty  be- 
tween governments. 

Cited  in  notes  (31  L.  R.  A.  177,  179)  on  alien's  right  to  inherit;  (32  L.  R. 
A.  177,  178,  185)  on  effect  of  treaties  on  alien's  right  to  inherit;  (31  Li.  R.  A. 
88)  on  effect  of  state  constitutions  and  statutes  on  question  of  inheritance  by 
or  from  an  alien. 

Distinguished  in  Schultze  v.  Scbultze,  144  IlL  296,  19  L.  R.  A.  90,  footnote  p. 
90,  36  Am.  St.  Rep.  432,  33  N.  E.  201,  sustaining  right  of  residents  of  Bremen 
to  inherit  land  because  of  treaty  allowing  such  inheritance. 
Bscbeat. 

Cited  in  Meadowcroft  v.  Winnebago  County,  181  111.  511,  54  N.  E.  949,  hold- 
ing that  title  to  real  estate  devolves  upon  state  when  intestate  leaves  no  heirs 
capable  of  inheriting. 
Alienage  of  ancestor. 

Cited  in  Beavan  v.  Went,  155  111.  607,  31  L.  R.  A.  108,  41  N.  E.  91,  holding 
that  provision  that  estate  shall  descend  to  next  of  kin  does  not  make  descent  to 
collateral  kindred  immediate,  so  as  to  avoid  alienage  of  ancestors  through  whom 
kinship  traced. 
IaWl-w  of  uitxtu  of  land  controls. 

Approved  in  Harrison  v.  Weatherby,  180  111.  435,  54  N.  E.  237,  holding  that 
will  disposing  of  real  estate  must  be  executed  in  conformity  with  laws  of  state 
where  land  is  situated;  Smith  v.  Smith,  174  111.  68,  43  L.  R.  A.  406,  50  N.  E. 
1083,  distributing  decedent's  share  of  proceeds  of  partition  sale  according  to  lex 
loci  rei  aitas. 

Cited  in  Harding  v.  American  Glucose  Co.  182  111.  637,  64  L.  R.  A.  772,  74 
Am.  St.  Rep.  189,  55  N.  E.  577,  holding  validity  of  transfer  of  land  to  company 
to  consolidate  interests  determined  by  law  of  place  where  land  located. 

Construction  of  statutes. 

Approved  in  People  ew  rel.  Kasson  v.  Rose,  174  111.  316,  44  L.  R.  A.  127,  51 
N.  E.  246,  holding  that  "guaranty  insurance"  comes  within  meaning  of  statute 
regulating  formation  of  corporations;  People  ew  rel.  Krause  v.  Harrison,  191  111. 
271,  61  N.  E.  99  (dissenting  opinion),  majority  holding  province  of  judiciary 
is  to  construe  laws,  not  to  make  them;  Gillett  v.  Gillett,  207  111.  145,  69  N.  K. 
942,  holding  act  relating  to  distribution  of  estates  no  bar  to  right  to  award  of 
child  having  independent  fortune. 

Meaning  of  «kindred.>> 

Cited  in  Lockwood  v.  Moffett,  177  HI.  66,  62  N.  E.  260,  construing  the  word 
'Hundred"  as  meaning  the  same  as  "next  of  kin." 

Statutes  restricting  contracts. 

Cited  in  note  (21  L.  R.  A.  790)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 
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19  L.  R.  A.  90,  SCHULTZE  v.  SCHULTZE,  144  111.  290,  36  Am.  St.  Rep.  432, 

33  N.  E.  201. 
Rivht  of  alien  to  Inherit. 

Approved  in  Doehrel  v.  Hillmer,  102  Iowa,  172,  71  N.  W.  204,  holding  Fed- 
eral treaty  conferring  on  aliens  right  to  inherit  land  superior  to  state  law  pro- 
hibiting it;  De  Graff  v.  Went,  164  111.  490,  45  N.  E.  1075,  holding  that  alien 
cannot  inherit  or  take  by  devise;  Scharpf  v.  Schmidt,  172  111.  259,  50  N.  E.  182, 
holding  that  alien  takes  determinable  fee  under  devise;  Adams  v.  Akerlund,  168 
111.  638,  48  N.  E.  454,  construing  "goods  and  effects"  which  Swedish  alien  might 
inherit  as  covering  real  estate. 

Cited  in  footnote  to  Wunderle  v.  Wunderle,  19  L.  R.  A.  84,  which  denies  right 
of  aliens  incapable  of  inheriting  to  hold  by  descent  until  title  assailed. 

Cited  in  notes  (31  L.  R.  A.  90)  on  effect  of  state  constitutions  and  statutes 
on  questions  of  inheritance  by  or  from  alien;  (32  L.  R.  A.  185)  on  effect  of 
treaties  on  alien's  right  to  inherit. 

19  L.  R.  A.  92,  SOUTHERN  P.  R.  CO.  v.  DUFOUR,  95  Cal.  615,  30  Pac.  783. 
Rlvht  to  anbavrface  -water. 

Cited  in  Boyce  v.  Cupper,  37  Or.  260,  61  Pac.  642,  holding  that  ownership  of 
percolating  water  not  flowing  in  defined  channel  ceases  on  passing  into  stream; 
Willow  Creek  Irrig.  Co.  v.  Michaelson,  21  Utah,  257,  51  L.  R.  A.  283,  81  Am. 
8t.  Rep.  687,  60  Pac.  943,  holding  that  where  marsh  forms  on  land  and  runs 
into  creek,  owner  may  dam  creek  and  retain  water;  Dead  wood  C.  R.  Co.  v.  Bar- 
ker, 14  S.  D.  567,  86  N.  W.  619,  sustaining  right  of  owner  of  soil  to  dig  tunnel 
and  intercept  percolating  water  which  had  run  through  another  tunnel;  Miller 
v.  Black  Rock  Springs  Improv.  Co.  99  Va.  757,  86  Am.  St.  Rep.  924,  40  S.  E. 
27,  sustaining  right  to  dig  ditch  which  intercepted  percolating  water  that  fed 
spring,  and  referring  particularly  to  annotation  in  19  L.  R.  A.  92;  Cres- 
cent Min.  Co.  V.  Silver  King  Min.  Co.  17  Utah,  456,  70  Am.  St.  Rep. 
810,  54  Pac.  244,  holding  that  where  percolating  water  is  discharged  by  tunnel, 
adjacent  proprietor  can  obtain  no  title  thereto  by  prescription;  Case  v.  Hoffman, 
100  Wis.  327,  72  N.  W.  390,  holding  that  subsurface  waters  which  do  not  fol- 
low definite  channels  are  governed  by  same  law  as  surface  waters;  Katz  v.  Walk- 
inshaw,  141  Cal.  130,  64  L.  R.  A.  243,  99  Am.  St.  Rep.  35,  74  Pac.  766,  hold- 
ing that  owner  of  portion  of  tract  of  land  saturated  below  surface  with  supply 
of  water,  cannot  remove  water  from  wells  for  sale,  if  remainder  of  track  is 
deprived  of  supply. 

Cited  in  footnotes  to  Stillwater  Water  Co.  v.  Farmer,  60  L.  R.  A.  875,  which 
sustains  right  to  injunction  against  landowner  draining,  collecting,  and  divert- 
ing percolating  waters  solely  to  waste  them;  Smith  v.  Brooklyn,  45  L.  R.  A. 
664,  which  holds  city  liable  for  draining  underground  sources  of  surface  stream 
by  pumping  water  for  city  reservoir;  Tampa  Waterworks  Co.  v.  Cline,  33  L.  R. 
A.  376,  which  authorizes  owner  of  soil  to  appropriate  subsurface  water  which 
is  without  well-defined  channel;  Wheelock  v.  Jacobs,  43  L.  R.  A.  105,  which  holds 
as  percolating  water  which  owners  of  land  may  appropriate,  small  stream  with- 
out well-defined  channel  coming  through  hole  in  bed  rock  below  surface;  Willis 
V.  Perry,  26  L.  R.  A.  124,  which  denies  right  to  impair  use  of  water  from  flowing 
well  for  domestic  purposes  by  pumping  from  another  well  reaching  same  sub- 
terranean stream;  Vineland  Irrig.  District  v.  Azusa  Irrig.  Co.  46  L.  R.  A.  820, 
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which  holds  subsurface  flow  of  river  through  gravelly  bed  subject  to  legal  ap- 
propriation, subordinate  to  rights  of  prior  appropriator  of  surface  flow;  For- 
bell  V.  New  York,  51  L.  R.  A.  695,  which  authorizes  injunction  against  city 
draining  subsurface  water  by  pumping  works. 

Cited  in  note  (30  L.  R.  A.  186,  187)  on  appropriation  of  percolating  waters 
on  public  lands. 

Distinguished  in  Los  Angeles  v.  Pomeroy,  124  Cal.  635,  57  Pac.  585,  holding 
that  owner  of  soil  cannot  intercept  subsurface  flow  of  stream;  Brosnan  v.  Har- 
ris, 39  Or.  150,  54  L.  R.  A.  629,  footnote  p.  628,  holding  that  discoverer  of  spring 
formed  by  percolation  will  be  protected  in  use  after  improving  and  appropriat- 
ing it. 

IVbat  is  a  -tratercourse. 

Cited  in  footnotes  to  Chamberlain  v.  Hemingway,  22  L.  R.  A.  45,  which  holds 
sluiceway  between  parts  of  bridge  not  a  watercourse;  Case  v.  Hoffman,  20  L.  B. 
A.  40,  which  holds  subterranean  and  surface  flow  between  natural  lake  and 
creek,  a  watercourse. 

Riffbt  to  divert  stream. 

Approved  in  Copper  King  v.  Wabash  Min.  Co.  114  Fed.  993,  restraining  sink- 
ing of  shaft  to  divert  water  from  creek,  exclusive  right  to  use  which  belongs 
to  another. 

Remedy   for  Indeflnlte   flndlnffs. 

Cited  in  Gilbert  v.  Stephens,  6  Okla.  689,  55  Pac.  1070,  holding  that  where 
court  makes  indefinite  findings  as  to  damages,  exceptions  thereto. and  motion 
for  new  trial  bring  question  to  appellate  court. 

19  L.  R.  A.  99,  PAINE  v.  CHANDLER,  134  N.  Y.  385,  32  N.  E.  18- 
In corporeal  appartenances  to  land. 

Approved  in  Baker  v.  Rice,  56  Ohio  St.  477,  47  N.  E.  653,  holding  that  where 
father  partitioned  property  between  sons,  land  was  conveyed  subject  to  appar- 
ent right  of  way;  Furner  v.  Seabury,  59  Hun,  279,  13  N.  Y.  Supp.  12,  sustaining 
right  of  owner  of  water  right  to  make  changes  in  spring  so  that  he  may  receive 
legal  amount  of  water;  Wilson  v.  Wightman,  36  App.  Div.  44,  55  N.  Y.  Supp. 
806,  sustaining  right  of  grantee  to  maintain  portion  of  stoop  on  grantors  re- 
maining land;  Spencer  v.  Kilmer,  151  N.  Y.  398,  46  N.  E.  865,  restraining  gran- 
tor from  digging  upon  his  land  conduits  which  supplied  grantee's  fish  pond  with 
water. 

Cited  in  Wilmurt  v.  McGrane,  16  App.  Div.  418,  45  N.  Y.  Supp.  32,  holding 
that  easement  of  light  will  not  be  implied  in  deed  by  which  grantor  conveys  only 
portion  of  property;  Fritz  v.  Tompkins,  168  N.  Y.  529,  61  N.  E.  893,  holding 
that  deed  conveys  right  of  way,  although  not  mentioned  therein,  where  it  is 
necessary  and  has  been  used  long  time;  Katz  v.  Kaiser,  154  N.  Y.  298,  48  X.  £• 
532,  holding  that  encroachment  of  wall  ceases  when  titles  to  both  parcels  unite, 
and  conveyance  thereafter  of  servient  lot  is  subject  to  encroachment;  Smith  v. 
Cornell  University,  21  Misc!  225,  45  N.  Y.  Supp.  640;  79  N.  Y.  Supp.  644,  hold- 
ing that  deed  with  provision  "reserving  right  to  take  water  from  ditch,"  not  an 
exception  but  reservation  of  easement;  Stuyvesant  v.  Early,  33  Misc.  646,  OS 
N.  Y.  Supp.  903,  holding  that  easement  of  drainage  exists  by  implied  right 
when  continuous  and  apparent;  Winne  v.  Winne,  40  Misc.  437,  82  N.  Y.  Supp 
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647,  holding  that  uninterrupted  use  of  passageway  between  two  highways  for 
thirty  years  gives  grantee  right  to  continue  its  use. 

Distinguished  in  Whyte  v.  Builders'  League,  164  N.  Y.  433,  58  N.  E.  517,  Af- 
firming 23  Misc.  385,  52  N.  Y.  Supp.  65,  35  App.  Div.  480,  54  N.  Y.  Supp.  822, 
holding  that  implied  easements  are  not  granted  when  heirs  partition  property  by 
deeds  of  equal  dates;  Re  Rochester,  24  App.  Div.  387,  48  N.  Y.  Supp.  764,  hold- 
ing that  right  of  drainage  is  cut  off  when  portion  of  land  is  condemned  for  park 
purposes. 

Corporeal  appurtenances  to  personal  property. 

Cited  in  footnote  to  Forrest  v.  Vanderbilt,  52  L.  R.  A.  473,  which  holds  naphtha 
launch  not  appurtenance  of  yacht  with  which  it  was  used  as  tender. 
Rivhta  to  -vraters  of  sprinff. 

Cited  in  footnote  to  Brosnan  v.  Harris,  54  L.  R.  A.  628,  which  sustains  right 
under  statute  to  appropriate  water  of  spring  without  natural  outlet. 

'Hrhat  is  a  ^vratereonrse. 

Cited  in  footnotes  to  Case  v.  Hoffman,  20  L.  R.  A.  40,  which  holds  subter- 
ranean and  surface  flow  between  natural  lake  and  creek,  a  watercourse;  Cham- 
berlain V.  Hemingway,  22  L.  R.  A.  45,  which  holds  sluiceway  between  parts  of 
bridge  not  a  watercourse. 

Malicions  erection  of  fenee. 

Cited  in  note  (40  L.  R.  A.  177)  on  liability  for  malicious  erection  of  fence. 

19  L.  R.  A.  102,  DAVIS  v.  SPAULDING,  157  Mass.  431,  32  N.  £.  650. 
Rlflrbt  to  pereolatinv  -water. 

Approved  in  Edwards  v.  Haeger,  180  111.  108,  54  N.  £.  176,  construing  deed  of 
mill  property  with  right  to  dig  ditches  on  wet  land  to  increase  amount  of  water, 
not  to  preclude  digging  well  on  high  land;  Case  v.  Hoffman,  100  Wis.  327,  72 
N.  W.  390,  holding  that  owner  of  soil  may  use  percolating  water  thereon,  although 
damage  may  happen  to  adjacent  proprietor. 

Rlvht  to  -water  of  spring. 

Cited  in  Metcalf  v.  Nelson,  8  S.  D.  90,  59  Am.  St  Rep.  746,  65  N.  W.  911, 
holding  that  owner  of  soil  had  exclusive  right  to  use  water  in  spring. 

19  L.  R.  A.  105,  ROCK  ISLAND  &  P.  R.  CO.  v.  DIMICK,  144  HI.  628,  32  N. 

E.  291. 
Speeillc  performance  off  contract. 

Approved  in  Godschalk  v.  Fulmer,  176  111.  68,  51  N.  E.  852,  refusing  specific 
performance  because  of  impossibility  of  determining  definitely  what  agreement 
was;  Carson  v.  Davis,  171  111.  501,  49  N.  E.  701,  refusing  specific  performance 
of  land  contract,  because  amount  of  consideration  was  ambiguous;  Sloniger  v. 
Sloniger,  161  111.  278,  43  N.  E.  1111,  holding  error  to  enforce  will  as  contract  to 
convey  land  when  testator's  statements  of  intention  to  devise  only  evidence  of 
contract.  -•■     '  »  ♦  " 

Cited  in  footnote  to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chicago  &  W.  I.  R.  Co. 
35  L.  R.  A.  167,  which  refuses  to  require  payment  of  interest  not  provided  for 
as  condition  of  specific  performance  of  contract. 
L.  R.  A.  Au.— Vol.  III.— 15. 
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Riflrht  of  acceM. 

Cited  in  Rathbun  v.  New  York,  N.  H.  &  H.  R.  Co.  20  R.  I.  63,  37  Atl.  300 
sustaining  right  of  passageway  of  grantee  of  separated  part,  when  grantor  wa« 
so  entitled ;  MeEwan  v.  Baker,  98  111.  App.  275,  holding  grantee  entitled  to  right 
of  access  when  grantor's  land  surrounds  parcel  conveyed. 

19  L.  R.  A.  110,  PLUMMER  v.  YOST,  144  111.  68,  33  N.  E.  191. 
Riirbt   to   -vote. 

Approved  in  Collier  v.  Anlicker,  189  111.  45,  59  N.  E.  615,  holding  that  statu- 
tory requirement  as  to  residence  applies  to  persons  voting  at  school  election-: 
Bloome  v.  Hograeff,  193  111.  198,  61  N.  E.  1071,  holding  that  registration  law 
does  not  embrace  school  elections;  State  ex  rel.  Porter  v.  Crook,  126  Ala.  613. 
28  So.  745,  holding  words  "qualified  electors"  in  act  to  provide  for  location  yf 
county  seat  not  referable  to  qualified  electors  under  statutes  and  Constitution. 

Cited  in  State  ex  rel.  Lamar  v.  Dillon,  32  Fla.  567,  22  L.  R.  A.  134,  14  S-- 
383,  sustaining  law  restricting  voters  at  city  election  to  persons  entitled  to  vote 
at  preceding  general  election. 

-^  Of  'vronien. 

•  Approved  in  Ackerman  v.  Haenck,  147  III.  519,  35  N.  £.  381,  holding  women 
over  twenty-one  qualified  to  vote  for  president  and  members  of  board  of  educa- 
tion; Re  Woods,  5  Misc.  583,  26  N.  Y.  Supp.  169,  refusing  mandamus  to  conip*'! 
election  inspectors  to  strike  out  votes  cast  by  women  for  county  school  com 
missioner;  Harris  v.  Burr,  32  Or.  362,  39  L.  R.  A.  771,  62  Pac.  17,  declaring  in- 
stitutional, law  permitting  women  to  vote  for  school  officers;  People  ex  rci 
Tilden  v.  Welsh,  70  111.  App.  644,  holding  that  woman  cannot  vote  upon  propo-^i- 
tion  to  establish  township  high  school;  Garrison  v.  Little,  75  111.  App.  411 
holding  woman's  suffrage  not  against  policy  of  the  law;  Dorsey  v.  Brigham,  177 
111.  255,  42  L.  R.  A.  810,  69  Am.  St.  Rep.  228,  52  N.  E.  303,  holding  that  woifliii 
must  be  citizen  to  vote  for  school  officers. 

Cited  in  note  (21  L.«R.  A.  662)  on  right  of  women  to  vote. 
Distinguished  in  Coffin  v.  Election  Comrs.  97  Mich.  191,  21  L.  R,  A.  66«,  56 
N.  W.  567,  holding  unconstitutional,  law  permitting  woman  to  vote  for  all 
school,  village,  and  city  officers  and  on  all  questions  pertaining  to  school,  \'illa^^- 
and  city  regulations;  Re  Gage,  141  N.  Y.  117,  25  L.  R.  A.  783,  35  N.  E.  1094. 
holding  unconstitutional,  law  permitting  women  to  vote  for  school  commissioner?. 

19  L.  R.  A.  114,  NIAGARA  F.  INS.  CO.  v.  SCAMMON,  144  111.  490,  28  N.  E.  919. 
32  N.  E.  914. 

Followed  in  Commercial  Union  Assur.  Co.  v.  Scammon,  144  111.  506,  32  X.  £• 
916,  without  discussion. 
Apportionment  of  Insurance. 

Approved  in  Traders'  Ins.  Co.  v.  Pacaud,  150  111.  253,  41  Am.  St.  Rep.  3.V'. 
37  N.  E.  460,  Affirming  51  111.  App.  252,  refusing  to  apportion  insurance  b^ 
tween  owners  of  elevator,  and  persons  holding  warehouse  receipts,  when  eadi 
obtained  insurance  independently;  Cannon  v.  Home  Ins.  Co.  49  La.  Ann.  13.3, 
22  So.  387,  refusing  to  apportion  loss  when  mortgagee  and  mortgagoi  had  sep 
arate  insurance. 
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Breacb  of  condition. 

Cited  in  Fanners  &  M.  Ins.  Co.  v.  Newman,  58  Neb.  509,  78  N.  W.  933,  hold- 
ing that  foreclosure  was  not  violation  of  clause  avoiding  insurance,  if  property 
become  involved  in  litigation. 

19  L.  R.  A.  119,  ILLINOIS  C.  R.  CO.  v.  PEOPLE,  143  111.  434,  33  N.  E.  173. 

Reversed  in  163  U.  S.  142,  41  L.  ed.  107,  16  Sup.  Ct.  Rep.  1096. 
IteaiionableneiM  of  mtlroad   reamlatlons. 

Approved  in  State  v.  Gladson,  57  Minn.  390,  24  L.  R.  A.  504,  59  N.  W.  487, 
and  Cleveland  C.  C.  C.  &  St.  L.  R.  Co.  v.  People,  175  111.  364,  51  N.  E.  842,  sus- 
taining law  compelling  railroad  companies  to  stop  all  trains  at  county  seats; 
People  ex  rel.  Linton  v.  Brooklyn  Heights  R.  Co.  69  App.  Div.  558,  76  N.  Y. 
Sapp.  202,  refusing  to  compel  street  railroad  company  to  operate  two  parallel 
lines  during  all  hours,  when  one  line  sufficient. 

Cited  in  footnote  to  State  v.  Gladson,  24  L.  R.  A.  502,  which  holds  valid,  act 
requiring  stopping  of  all  regular  passenger  trains  at  county  seats. 

—  A«    Federal    question. 

Cited  in  People  ew  rel.  Sweeney  v.  Rock  Island  &  P.  R.  Co.  71  Fed.  753,  holding 
Federal  question  involved  in  proceedings  to  compel  railroad  to  stop  interstate 
trains  at  all  stations. 

Enactment    of   statute   or   ordinance  |    entries   In    Journal. 

Cited  in  Webster  v.  Hastings,  59  Neb.  568,  81  N.  W.  510,  holding  entries  in 
journal,  evidence  of  passage  of  act  superior  to  evidence  furnished  by  bill; 
Boyd  v.  Chicago,  B.  &  Q.  R.  Co.  103  111.  App.  202,  holding  that  journal  shows  that 
ordinance  was  not  legally  adopted,  because  it  did  not  show  ayes  and  nays;  Chi- 
cago Teleph.  Co.  v.  Northwestern  Teleph.  Co.  199  111.  342,  65  N.  E.  329,  sus- 
taining presumption  that  ordinance  was  properly  presented  and  read,  where 
journal  is  silent  on  that  question. 

Cited  in  note  (23  L.  R.  A.  344)  on  conclusiveness  of  enrolled  bill. 

—  Blfect  of  chanvlnir  section  number  or  title. 

Cited  in  Otis  v.  People,  196  111.  552,  63  N.  E.  1053,  sustaining  act  which  gave 
wrong,  number  of  seeiion  amended,  when  subject-matter  of  aet  amended  was 
stated  in  title,  and  section  amended  was  inserted  in  new  act;  State  ew  rel.  Aull 
V.  Field,  119  Mo.  609,  24  S.  W.  752,  holding  validity  of  act  unaffected  by  amend- 
ment of  title  during  enactment. 

CImnvlnBr    location    of    railroad.     • 

Approved  in  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  149  111.  461,  37  N.  E.  78, 
denying  railroad  company's  power  to  change  location  of  right  of  way  after 
having  once  exercised  power  to  condemn  property. 

Cited  in  note  (36  L.  R.  A.  510)   on  right  to  relocate  railroad. 
Opinion    evidence. 

Approved  in  Gundlach  v.  Schott,  192  111.  513,  85  Am.  St.  Rep.  348,  61  N.  E. 
332,  holding  expert  evidence  proper  on  question  of  danger  of  operating  machinery 
with  twisted  belt;  Roberts  v.  Chicago  &  G.  T.  R.  Co.  78  111.  App.  531,  holding 
incompetent,  opinion  of  witness  whether  displacement  of  rail  was  caused  by 
train  or  third  persons;  North  Kankakee  Street  R.  Co.  v.  Biatchiord,  81  111.  App. 
611,  holding  witness  having  no  experience  with  street  railways,  incompetent  to 
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give  opinion  as  to  effect  of  absence  of  fenders;  Batchelor  v.  Union  Stock  Yard 
&  Transit  Co.  88  111.  App.  399,  rejecting  opinion  of  witness  as  to  whether  switch- 
man, suing  for  injuries,  could  have  performed  duties  in  safety. 

E-vtdence  as   to   nue  of  care. 

Cited  in  Quincy  Gas  &  Electric  Co.  v.  Clark,  109  111.  App.  23,  holding  evidence 
that  deceased  was  careful  in  performance  of  his  duties  as  lineman,  inadmissible 
in  action  for  negligent  death. 

19  L.  R.  A.  127,  GENET  v.  DELAWARE  &  H.  CANAL  CO.  136  N.  Y.  593,  32 
N.  E.  1078. 

Subsequent  appeals  in  2  App.  Div.  491,  37  N.  Y.  Supp.  1087,  Reversing  13  Misc 
409,  36  N.  Y.  Supp.  147,  137  N.  Y.  626,  33  N.  E.  601,  163  N.  Y.  173,  57  N.  E. 
297,  Modifying  14  App.  177,  43  N.  Y.  Supp.  689,  and  170  N.  Y.  278,  63  N.  E. 
360,  Reversing  49  App.  Div.  646,  63  N.  Y.  Supp.  230. 

Implied  asreement. 

Approved  in  Wilson  v.  Mechanical  Orguinette  Co.  170  N.  Y.  550,  63  N.  E.  550, 
holding  that  transferee  of  business  of  one  bound  to  pay  certain  royalties  impliedlr 
agrees  to  continue  the  payment;  Jazquin  v.  Boutard,  89  Hun,  447.  35  N.  Y. 
Supp.  496,  holding  agreement  that  principal  shall  furnish  agent  with  sampler 
and  price  lists  implied  in  contract  of  hiring;  Morier  v.  Moran,  58  111.  App.  239. 
holding  that  'agreement  to  take  entire'  output  of  coal  mine  ( from  one  to  three 
cars  per  day)  implies  obligation  to  put  out  not  less  than  one,  and  not  more  than 
three,  car  loads  per  day;  Baker  Transfer  Co.  v.  Merchants'  Refrigerating  &  Ice 
Mfg.  Co.  1  App.  Div.  509,  37  N.  Y.  Supp.  276,  holding  that  court  will  iu.ply  cov- 
enant to  furnish  ice,  under  agreement  to  deliver  with  no  promise  to  furnish; 
HawkeH  v.  Taylor,  70  111.  App.  262,  holding  that  agreement  to  pay  vendor  out 
of  part  of  net  proceeds  of  mine,  without  requiring  operation  of  mine,  did  not 
imply  such  provision;  Genet  v.  Delaware  &  H.  Canal  Co.  163  N.  Y.  175,  57  N.  E. 
297,  Modifying  14  App.  Div.  177,  43  N.  Y.  Supp.  589,  holding  lessor  not  entitled 
to  all  coal  below  certain  size,  although  lease  only  provided  for  payment  of  lai^ 
size;  Horton  v.  Hall  &  C.  Mfg.  Co.  94  App.  Div.  407,  88  N.  Y.  Supp.  73,  holding 
that  contract  to  employ  commission  agent  to  sell  goods  implies  agreement  to 
continue  to  manufacture  them;  Corbet  v.  Manhattan  Brass  Co.  93  App.  Div. 
220,  87  N.  Y.  Supp.  577,  holding  it  to  be  optional  to  discontinue  manufacture 
and  sale  of  lamps,  under  agreement  to  manufacture  them  and  pay  royalties. 

Cited  in  footnotes  to  Gotthelf  v.  Stranahan,  20  L.  R.  A.  455,  which  holds 
subsequent  local  assessments  not  within  vendor's  contract  to  convey  free  from 
encumbrances;  Lorillard  v.  Clyde,  24  L.  R.  A.  113,  holding  that  guaranty  of 
dividends  for  term  of  years  implies  existence  of  corporation  during  time  specified. 

Distinguished  in  Mason  v.  Standard  Distilling  &  Distributing  Co.  85  App.  Div. 
628,  83  N.  Y.  Supp.  343,  holding  that  corporate  agreement  to  guarantee  pa>'ment 
of  dividends  on  stock  of  another  corporation  contemplates  continued  existence 
of  corporation  issuing  stock. 

liOase  of  mlBlna:  lamda  as  chattel  Interest. 

Cited  in  Sanford's  Appeal,  75  Conn.  596,  54  Atl.  739,  holding  only  chattel 
interest  created  under  lease  of  land  for  forty  years  for  sole  purpose  of  digging 
and  rei«oving  minerals. 
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19  L.  R.  A.  134,  STATE  ex  rel.  TORRYSON  v.  GREY,  21  Nev.  378,  32  Pac.  190. 
Formalltle*  of  constitutional   amendment. 

Cited  in  footnotes  to  Com.  ex  rel  Elkin  v.  Griest,  50  L.  R.  A.  568,  which  holds 
governor's  approval  of  proposed  constitutional  amendment  unnecessary;  State 
ex  rel.  Wineman  v.  Dahl,  34  L.  R.  A.  97,  which  holds  submission  to  popular  vote, 
of  proposal  for  constitutional  convention,  properly  made  by  legislature;  Wor- 
man  v.  Hagan,  21  L.  R.  A.  716,  which  holds  governor's  proclamation  of  adoption 
of  constitutional  amendment,  conclusive;  Edwards  v.  Lesueur,  31  L.  R.  A.  815, 
which  holds  proposed  constitutional  amendment  for  changing  location  of  seat 
of  Rtate  government,  not  invalidated  by  new  conditions  imposed. 

Enactment   of   statute. 

Cited  in  State  ex  rel  Coffin  v.  Howell,  26  Nev.  104,  64  Pac.  466,  holding  bill 
rendered  invalid  by  failure  of  presiding  officers  to  sign  as  directed  by  Constitu- 
tion. 

Notice  of  eharter  eleetlon. 

Cited  in  State  ex  rel  Mullen  v.  Doherty,  16  Wash.  389,  58  Am.  St.  Rep.  39, 
47  Pac.  958,  holding  that  provision  requiring  all  charter  elections  to  be  upon 
notice  does  not  require  posting  ■  notice  in  each  election  district. 

19  L.  R.  A.  138,  CLARK  v.  SHELDON,  134  N.  Y.  333,  48  N.  Y.  S.  R.  279,  32 

N.  E.  23. 
Pnrcliaslnir   tovrn   bonds    vrlth    taxes    paid    by    railroads. 

Approved  in  Ackerson  v.  Niagara  County,  72  Hun,  618,  25  N.  Y.  Supp.  196, 
holding  that  town  has  a  right  to  bring  action  to  recover  amount  of  taxes  paid 
by  railroad  which  should  have  been  used  to  purchase  bonds  of  town;  Walsh  v. 
Richards,  22  Misc.  613,  50  N.  Y.  Supp.  1114,  holding  that  county  treasurer  must 
use  taxes  paid  by  railroad,  to  purchase  bonds  issued  by  town  to  aid  construc- 
tion of  railroad. 
Recovery    of    railroad    tax    moneys. 

Cited  in  Ulster  County  v.  State,  177  N.  Y.  193,  69  N.  E.  370,  holding  state 
liable  to  refund  moneys  derived  from  taxes  on  railroads  in  towns  bonded  for 
their  construction  and  paid  by  counties  as  part  of  their  state  tax. 

Distinguished  in  Peirson  v.  Wayne  County,  155  N.  Y.  110,  49  N.  E.  766,  Af- 
firming 87  Hun,  611,  34  N.  Y.  Supp.  568,  and  Vinton  v.  Cattaraugus  County,  89 
Hun,  587,  35  N.  Y.  Supp.  285,  holding  that  recovery  by  town  in  action  against 
county  for  misappropriation  of  railroad  taxes  cannot  include  sums  of  which 
town  has  had  benefit. 

19  L.  R,  A.  141,  PEOPLE  v.  PHYJ^,  136  N.  Y.  554,  32  N.  E.  978. 
Restrictions  on   rlybt  of  contract. 

Cited  in  footnotes  to  State  v.  Julow,  29  L.  R.  A.  257,  which  holds  unlawful, 
requirement  as  condition  of  employment  that  employee  shall  not  belong  to  labor 
union;  Third  Nat.  Bank  v.  Divine  Grocery  Co.  34  L.  R.  A.  445,  which  deniei 
right  to  prevent  transfer  of  property  in  payment  of  debt  while  solvent. 

Cited  in  notes  (21  L.  R,  A.  796,  797)  on  constitutionality  of  statutes  restrict- 
ing contracts  and  business;  (28  L.  R.  A.  276)  on  validity  and  effect  of  statutes 
requiring  wages  to  be  paid  in  lawful  money. 
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^  Hours  of  employment. 

Followed  in  People  v.  Lochner,  73  App.  Div.  126,  76'  N.  Y.  Supp.  396,  sustaiii- 
ing  law  prohibiting  employment  of  bakers  more  than  sixty  hours  per  week. 

Cited  in  footnotes  to  Wenham  v.  State,  58  L.  R.  A.  825,  which  sustains  stat- 
ute limiting  hours  of  work  of  women  in  certain  employments;  Re  Morgan,  47 
L.  R.  A.  52,  which  holds  void,  eight-hour  law  applying  only  to  miners  and 
smelters;  Re  Dalton,  47  L.  R.  A.  380,  which  sustains  eight-hour  law  applicabk 
only  to  employees  of  state,  municipality,  or  subdivision  of  state;  Holden  v.  Hardy. 
37  L.  R.  A.  103,  which  sustains  act  prohibiting  employment  of  laborers  in  mint^ 
more  than  eight  hours  per  day;  Short  v.  Bullion,  B.  &  C.  Min.  Co.  45  L.  R.  A 
603,  which  sustains  eight-hour  law  for  miners,  smelters,  and  refiners;  Cleveland 
V.  Clements  Bros.  Constr.  Co.  59  L.  R.  A.  775,  which  holds  void,  act  limiting 
work  of  laborers  on  public  contract  to  eight  hours  per  day;  State  v.  Buchanan, 
59  L.  R.  A.  342,  which  sustains  prohibition  against  employment  of  women  more 
than  ten  hours  a  day  in  certain  establishments;  Re  Ten-Hour  Law,  61  L.  R.  A. 
612,  which  sustains  limitation  of  work  of  street  railway  employees  to  ten  hours 
per  day;  Fiske  v.  People,  52  L.  R.  A.  291,  which  holds  void,  restriction  of  hours 
of  labor  on  city  contracts  to  eight  hours  per  day;  State  v.  McNally,  36  L.  R.  A. 
533,  which  denies  power  of  city  council  to  make  violation  of  ordinance,  fixing 
hours  of  labor  on  public  works,  a  misdemeanor. 

Refnaal  to  black  shoes  of  negrro. 

Cited  in  Burks  v.  Bosso,  81  App.  Div.  541,  81  N.  Y.  Supp.  384  (dissenting 
opinion),  majority  holding  refusal  of  proprietor  of  bootblacking  stand  to  black 
shoes  of  negro  a  violation  of  '^civil  rights  act/' 

Indictment    for   violation    of   statute. 

Approved  in  People  v.  Stone,  85  Hun,  135,  32  N.  Y.  Supp.  519,  sustaining 
demurrer  to  indictment  for  issuing  false  certificate,  when  statute  does  not  make 
such  act  a  crime. 

19  L.  R.  A.  145,  STATE  v.  BURBEE,  65  Vt.  1,  36  Am.  St.  Rep.  775,  25  Atl.  964. 
Rlarbt   of  Jary   to   decide   qaestlon   of   la^r   and   fact. 

Cited  in  Sparf  v.  United  States,  156  U.  S.  72,  39  L.  ed.  351,  15  Sup.  Ct.  Rep.  273, 
holding  that  jury  must  receive  its  law  from  court  in  murder  case;  People  v. 
Warren,  122  Mich.  504,  80  Am.  St.  Rep.  582,  81  N.  W.  360,  holding  that  judge 
cannot  compel  verdict  of  guilty  when  jurors  are  unwilling  to  render  such  verdici; 
State  V.  Main,  69  Conn.  145,  36  L.  R.  A.  630,  footnote  p.  623,  61  Am.  St.  Rep. 
30,  37  Atl.  80,  sustaining  refusal  to  allow  jury  to  pass  on  constitutionality  of 
law  condemning  trees  affected  with  **yellows;"  State  v.  Gannon,  75  Conn.  2'io, 
52  Atl.  727,  holding  charge  that  '*jury  are  judges  of  law  and  fact,"  under  statute 
providing  that  court  shall  state  its  opinion  to  jury  on  questions  of  law  arising 
in  criminal  case,  and  submit  to  jury  law  and  facts  without  direction  how  to  find, 
erroneous;  State  v.  Dickey,  48  W.  Va.  329,  37  S.  E.  695,  holding  jury  not  judg« 
of  law  and  fact  in  criminal  cases. 

Cited  in  footnote  to  State  v.  Hamey,  57  L.  R.  A.  846,  which  denies  right  under 
Constitution  to  have  jury  assess  punishment  in  criminal  cases. 

Competency  of  evidence. 

Cited  in  Welch  v.  Ricker,  69  Vt.  242,  39  Atl.  200,  holding  evidence  that  one 
defendant  hired  and  directed  laborers  on  farm,  competent  to  show  that  he  wai 
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interested  therein;  State  v.  Noakes,  70  Vt.  266,  40  Atl.  249,  admitting  proof 
that  prisoner  at  times  slept  in  same  room  with  mother  of  murdered  illegitimate 
child,  on  ground  that  it  rendered  their  intimacy  more  probable. 

Common   law  a«  to  <<boatable  waters." 

Cited  in  New  England  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  367,  33  L.  R.  A. 
575,  35  Atl.  323  (dissenting  opinion),  majority  holding  that  ^'boatable  waters" 
are  equivalent  to  waters  of  ''common  passage"  within  common  law. 

19    L.   R.    A.    157,   ROSENTHAL   v.   STATE   CANVASSERS,   50   Kan.    129,   32 

Pac.  129. 
Mamdaiiia*  to  eorrect  return*. 

Cited  in  Rice  v.  Board  of  Canvassers,  50  Kan.  154,  32  Pac.  134,  refusing  man- 
damus to  correct  returns,  when  writ,  if  issued,  would  be  unavailing;  Grouse  v. 
Nixon,  65  Kan.  S45,  70  Pac.  885,  holding  board  of  canvassers  incapable  of  re- 
convening after  adjournment  sine  die;  Sharpless  v.  Buckless,  65  Kan.  842,  70 
Pac.  886,  refusing  mandamus  to  compel  board  of  canvassers  to  reconvene  and 
exclude  votes  cast  under  law  alleged  to  be  unconstitutional;  Board  of  Education 
V.  Welch,  51  Kan.  809,  33  Pac.  654,  and  Re  Gunn,  50  Kan.  177,  19  L.  R.  A.  523, 
32  Pac.  470,  granting  mandamus  to  compel  board  of  canvassers  to  reassemble  and 
correct  returns;  Daniel  v.  Sinims,  49  W.  Va.  578,  39  S.  E.  690,  holding  manda> 
nius  remedy  to  compel  board  of  canvassers  to  reconvene  and  perform  duties 
left  unperformed  at  adjournment;  Hebb  v.  County  Court,  49  W.  Va.  740,  37 
8.  £.  676,  on  question  of  mandamus  to  correct  returns. 

Court's  power  to  determine  Benator'a  rlylftt  to  office. 

Cited  in  Ellirion  v.  Barnes,  23  Utah,  191,  63  Pac.  899,  denying  court's  jurisdic- 
tion to  entertain  proceedings  to  try  state  senator's  right  to  office. 

19  L.  R.  A.  161,  Re  ROCHESTER,  136  N.  Y.  83,  49  N.  Y.  S.  R.  86,  32  N.  E.  702. 
RlflTlits   to  award  In   condemnation. 

Cited  in  Patterson  v.  Binghamton,  88  Hun,  278,  34  N.  Y.  Supp.  416,  and  Pat- 
terson V.  Binghamton,  154  N.  Y.  406,  48  N.  E.  739  (dissenting  opinion),  majority 
holding  that  title  to  award  in  condemnation  proceedings,  as  between  owner  and 
purchaser  at  foreclosure  sale,  must  be  settled  by  procedure  provided  by  city 
charter;  Re  Washington  Ave.  34  Misc.  656,  70  N.  Y.  Supp.  509,  holding  that 
mortgagee  has  right  to  award  of  damages  where  foreclosure  pending  prior  to  con- 
demnation by  city;  Re  Seventh  Ave.  .59  App.  Div.  177,  69  N.  Y.  Supp.  63,  holding 
that  right  of  state  to  award  did  not  pass  to  purchaser  under  patent  issued  after 
award  was  made. 

Settlnn:  aside   a^vard. 

Cited  in  Re  Grade  Crossing,  32  Misc.  102,  66  N.  Y.  Supp.  442,  holding  that 
court  will  open  award  to  ascertain  owner's  damage  because  he  was  not  party  to 
grade  crossing  proceedings. 

Foreclosure    after    a^vard. 

Cited  in  Hill  v.  Wine,  35  App.  Div.  .524,  54  N.  Y.  Supp.  892,  holding  that  mort- 
gage foreclosure  cannot  be  maintained  after  city  has  acquired  property  by  con- 
demnation. 
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Exemption  of  money  paid  Into  conrt. 

Cited  in  footnote  to  Jones  v.  Merchants*  Nat.  Bank,  35  L.  R.  A.  698,  vhic 
holds  money  paid  into  court,  exempt  from  process  of  litigant  unless  con«'nt  d 
court  obtained. 

Bflect  of  agreement  on  fnnd  Involved  In  snlt. 

Cited  in  footnote  to  Lockett  v.  Robinson,  20  L.  R.  A.  67,  which  holds  thit 
proceeds  of  sale  of  land  by  assignee  for  creditors  is  subject  to  lien  for  improvr  j 
ments  under  agreement  between  assignee  and  claimant  that  money  be  held  till  i 
lienor's  rights  determined.  ! 

I 

19  L.  R.  A.  166,  RIEGEL  v.  AMERICAN  L.  INS.  CO.  153  Pa.  134,  25  Atl.  1070. 
Appeal  from  report  making  distributions  in  Com.  eao  rel.  Kirkpatrick  v.  Ameri- 
can L.  Ins.  Co.  170  Pa.  173,  32  Atl.  405. 

Ansvrer  a«  evidence. 

Cited  in  Gant  v.  Cox  &  Sons  Co.  199  Pa.  216,  48  Atl.  992,  and  Kane  v.  Schuy 
kill  F.  Ins.  Co.  199  Pa.  201,  48  Atl.  989,  holding  that  corporation  is  entitled 
to  use  answer  as  evidence  when  responsive  and  made  by  officer  who  knew  fncU: 
Savings  &  Loan  Soc.  v.  Davidson,  38  C.  C.  A.  375,  97  Fed.  706,  holding  that 
answer  of  corporation  is  not  evidence  when  it  is  verified  by  officer  who  has^  n<^ 
personal  knowledge  of  facts;  Bussier  v.  Weekey,  11  Pa.  Super.  Ct.  474,  hoMin? 
that  answer,  to  be  evidence,  must  be  responsive  and  made  on  defendant's  ovu 
knowledge;  Carter  v.  Producers'  Oil  Co.  182  Pa.  568,  39  L.  R  A.  100,  41  W.  X. 
C.  116,  38  Atl.  571,  holding  that  general  and  vague  denial  in  answer  is  not 
evidence. 

Mntnal  mistake. 

Cited  in  Bible  v.  Centre  Hall,  19  Pa.  Super.  Ct.  142,  holding  that  belief  of 
lessee  that  spring  was  on  leased  property,  is  not  mutual  mistake;  Bayley's 
Estate,  23  Pa.  Co.  Ct.  52,  15  Montg.  Co.  L.  Rep.  180,  holding  assignment  of  in 
Burance  policy  when  parties  assumed  insured  to  be  living,  inoperative,  when  it 
subsequently  appeared  he  was  dead. 

Cited  in  footnotes  to  Duncan  v.  New  York  Mut.  Ins.  Co.  20  L.  R  A.  386,  which 
holds  insurer  not  relieved  by  cancelation  of  policy  without  knowledge  of  previous 
loss;  Houston  &  T.  C.  R.  Co.  v.  McCarty,  53  L.  R.  A.  507,  which  denies  ri^ht  to 
set  aside  release  in  full  because  of  internal  injuries  unsuspected  at  time;  Titus 
V.  Rochester  German  Ins.  Co.  28  L.  R.  A.  478,  which  holds  fraudulent  representa- 
tions inducing  compromise  through  mistake  as  to  legal  rights,  ground  for  re- 
lief; Sears  v.  Grand  Lodge,  A.  O.  U.  W.  50  L.  R.  A.  204,  which  holds  benefieiarr 
entitled  to  first  payment  under  compromise  agreement,  though  insured  proves  to 
be  alive. 

Distinguished  in  Bear's  Estate,  11  Lane.  L.  Rev.  69,  refusing  to  order  redis- 
tribution on  petition  of  omitted  heir  who  alleged  no  fraud,  or  mutual  mistake: 
Braunschweiger  v.  Waits,  179  Pa.  51,  36  Atl.  155,  holding  it  to  be  error  to  sub- 
mit to  jury  question  of  mutual  mistake  when  proceeding  was  based  on  fraud. 

19  L.  R.  A.  171,  LINDSTROM  v.  BOARD  OF  CANVASSERS,  94  Mich.  467,  54 

N.  W.  280. 
Marked  ballots. 
Cited  in  Taylor  v.  Bleakley,  55  Kan.  9,  28  L.  R.  A.  686.  49  Am.  St.  Rep.  233» 
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39  Pac.  1045,  holding  invalid,  ballots  on  which  cross  was  placed  outside  desig- 
nated square;  State  v.  Bemholtz,  106  Iowa,  160,  76  N.  W.  662,  holding  valid, 
ballots  upon  which  mayor  had  placed  word  "democratic"  without  authority; 
Boyd  V.  Mills,  53  Kan.  609,  25  L.  R.  A.  491,  42  Am.  St.  Rep.  306,  37  Pac.  16, 
holding  election  valid,  although  all  voters  had  used  sample,  instead  of  official 
ballots;  Homing  v.  Board  of  Canvassers,  119  Mich.  56,  77  N.  W.  446,  holding 
valid,  ballots  inadvertently  marked  by  inspector  in  lower  right-hand  corner,  in- 
stead of  upper  left-hand  comer;  Lynip  v.  Buckner,  22  Nev.  441,  30  L.  R.  A.  358, 
41  Pac.  762,  holding  valid,  ballots  Irom  which  inspectors  unintentionally  omitted 
to  take  strips  containing  the  numbers. 

Cited  in  footnote  to  Sego  v.  Stoddard,  22  L.  R.  A.  468,  as  to  what  constitutes 
a  distinguishing  mark  on  ballot. 

19  L.  R.  A.  173,  HITE  v.  HITE,  93  Ky.  257,  40  Am.  St.  Rep.  189,  20  S.  W.  778. 
RiBThta  BM  bet^veen  life  tenant  and  remainderman. 

Cited  in  footnotes  to  New  York  Life  Ins.  &  T.  Co.  v.  Baker,  53  L.  R.  A.  544, 
which  requires  reservation  from  life  tenant's  income  of  sinking  fund  to  offset 
premium  on  bonds  purchased;  Re  Hoyt,  48  L.  R.  A.  126,  which  denies  right  to 
recover  of  life  tenant,  premium  paid  on  bonds  in  investing  trust  funds;  Greene 
V.  Greene,  35  L.  R.  A,  790,  which  requires  apportionment  between  life  tenants 
and  remaindermen  of  portion  of  trust  fund  recovered  from  insolvent's  estate. 

—  To  fttock  dividend*. 

Cited  in  McLouth  v.  Hunt,  154  N.  Y.  197,  39  L.  R.  A.  235,  footnote  p.  230, 
48  N.  E.  548,  and  Pritchitt  v.  Nashville  Trust  Co.  96  Tenn.  491,  33  L.  R.  A.  863, 
footnote  p.  856,  36  S.  W.  1064,  holding  that  stock  dividends  earned  after  death 
of  testator  is  income  which  belongs  to  life  tenant;  Thomas  v.  Gregg,  78  Md. 
555,  28  Atl.  565,  holding  that  stock  dividends  earned  before  death  of  testator 
belong  to  remainderman. 

Cited  in  footnotes  to  Quinn  v.  Safe  Deposit  &  T.  Co.  53  L.  R.  A.  169,  which 
holds  life  tenant  entitled  to  stock  dividends  made  from  sinking  fund  largely  ac- 
cumulated during  testator's  life;  Mills  v.  Britton,  24  L.  R.  A.  536,  which  holds 
new  shares  in  twice  amount  of  old  shares  at  half  the  rate  of  interest  in  settle- 
ment of  back  claims  for  dividend,  capital,  not  income,  as  between  life  tenant  and 
remainderman. 

Dl-vldendM  after  pnrcbafte,   bnt   before  payment. 

Cited  in  footnote  to  Clark  v.  Campbell,  54  L.  R.  A.  508,  which  holds  purchaser 
of  stock  by  writing  providing  for  delivery  on  payment  by  certain  date,  not  enti- 
tled to  dividends  till  payment. 

19  L.  R.  A.  177,  GIBBENS  v.  PICKETT,  31  Fla.  147,  12  So.  17. 
Certificate    of    fter-vlce    a*    conferring    Jurisdiction. 

Cited  in  State  v.  Walker,  32  Fla.  431,  13  So.  928,  holding  jurisdiction  not  con- 
ferred by  certificate  of  service  by  one  who  is  not  an  officer  of  court. 

19  L.  R.  A.  182,  SCHUSTER  v.  WEISS,  114  Mo.  158,  21  S.  W.  438. 
lilablllty  of  «nrety. 

Cited  in  State  use  of  Miller  v.  Peterman,  66  Mo.  App.  259,  holding  surety  on 
guardian's  bond  not  liable  for  misappropriation  of  funds  from  sale  of  ward's 
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real  estate  prior  to  date  of  bond;  State  ex  rel.  Bay  v.  Hoi  man,  96  Mo.  App.  202, 
68  S.  W.  965,  holding  surety  not  liable  for  default  of  public  administrator  in 
duties  imposed  by  subsequent  legislation;  Kane  v.  Thuener,  62  Mo.  App.  70, 
holding  surety  on  building  contract  discharged  by  substitution  of  architect  for 
one  named  in  contract;  Mallory  v.  Brsnt,  75  Mo.  App.  480,  holding  surety  for 
debts  of  one,  discharged  by  latter's  taking  partner;  White  v.  Smith,  174  Mo.  206, 
73  S.  W.  610,  holding  surety  discharged  by  extension  of  time  without  her  knowl- 
edge. 

— »  On  appeal  bond. 

Cited  in  Anselm  v.  Groby,  62  Mo.  App.  425,  holdfng  surety  on  appeal  bond 
discharged  by  addition  of  words  "rents  now  due  and  ^x)  stay  waste;"  Keaion  v. 
Boughton,  83  Mo.  App.  165,  holding  void,  bond  on  appeal  to  supreme  court,  re- 
citing that  appeal  was  taken  to  court  of  appeals. 

Criticized  in  Mexican  Nat.  R.  Co.  v.  Mussette,  86  Tex.  714,  24  L.  R.  A.  644. 
footnote  p.  642,  26  S.  W.  1075,  holding  that  appeal  bond  remains  effective  on 
transfer  by  statute  to  another  jurisdiction. 

Snlll«lency   of  bond. 

Cited  in  American  Brewing  Co.  v.  Talbot,  125  Mo.  390,  28  S.  W.  535,  holding 
supersedeas  bond  naming  wrong  court,  insufficient. 

19  L.  R.  A.  187,  ALEXANDER  v.  PARKER,  144  111.  355,  33  N.  E.  183. 
"Who  entitled  to  proceeds  of  benefit  certificate. 

Cited  in  Norwegian  Old  People's  Home  Soc.  v.  Wilson,  176  111.  97,  52  N.  E.  41. 
Affirming  73  111.  App.  297,  refusing  to  allow  association  for  providing  homes  for 
old  people  to  be  beneficiarj*,  when  charter  provides  that  benefits  are  for  members 
and  their  immediate  families;  Kirkpatrick  v.  Modern  Woodmen,  103  111.  App. 
473,  refusing  to  allow  divorced  wife  to  receive  benefit  as  affianced  wife,  where 
promise  to  remarry  was  on  condition  which  was  not  fulfilled;  Baldwin  v.  Begley. 
185  111.  191,  56  N.  E.  1065,  holding  that  benefit  goes  to  heirs  of  member  who  are 
eligible  when  beneficiary  is  ineligible;  Wallace  v.  Madden,  168  111.  359,  48  X.  E. 
181,  sustaining  designation  of  affianced  wife  as  beneficiary  as  provided  by  statute, 
although  constitution  of  society  did  not  so  provide  and  certificate  was  not 
issued;  Ownby  v.  Supreme  Lodge  K.  of  H.  101  Tenn.  19,  46  S.  W.  758.  holding 
that  gifts  of  clothing  do  not  show  beneficiary  to  be  dependent,  when  there  is  no 
legal  or  moral  obligation  t6  support;  Faxon  v.  Grand  Lodge  B.  of  L.  F.  87  HI. 
App.  266,  holding  that  '*a  friend"  could  not  receive  benefit,  although  certificate 
had  been  issued  to  her;  Fisher  v.  Donovan,  57  Neb.  366,  44  L.  R.  A.  386.  77 
N.  W^.  778,  refusing  to  direct  widow  to  pay  creditors  of  husband  from  proceeds  of 
certificate,  according  to  his  oral  directions;  Warner  v.  Modern  Woodmen,  (Xel).) 
61  L.  R.  A.  607,  93  N.  W.  397,  holding  creditors  not  within  class  which  has  Hay 
right  to  benefits  under  certificate  of  mutual  benefit  society;  Martin  v.  Modern 
Woodmen,  111  111.  App.  102,  holding  divorced  wife  of  member  of  fraternal  order 
entitled  to  proceeds  of  certificate  when  dependent  upon  such  member:  Supreme 
Lodge,  K.  &  L.  of  H.  v.  Menkhausen,  209  111.  282,  65  L.  R.  A.  511,  101  Am.  St. 
Rep.  239,  70  N.  E.  567,  holding  beneficiary  deprived  of  rights  under  policy  by 
murder  of  insured;  Taylor  v.  Hair,  112  Fed.  915,  holding  brothers  of  insured 
not  entitled  to  benefits,  when  beneficiary  i^  not  eligible;  Baldwin  v.  Begley,  185 
III.  191,  56  N.  E.  1065,  holding  heirs  entitled  to  benefit  when  beneficiary  ineligible. 
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Constitution  a«  part  of  contract. 

Cited  in  Polish  Roman  Catholic  Union  v.  Warczak,  82  HI.  App.  360,  holding 
that  constitution  of  principal  society  becomes  part  of  members'  contract,  when 
beneficiary  society  made  up  of  subordinate  societies. 
Inanrable   Interest. 

Cited  in  footnotes  to  Carpenter  v.  United  States  L.  Ins.  Co.  23  L.  R.  A.  571, 
which  holds  that  girl  has  insurable  interest  in  one  sending  her  to  school ;  Trinity 
College  v.  Travelers'  Ins.  Co.  22  L.  R.  A.  291,  which  holds  that  college  supported 
by  church  has  no  insurable  interest  in  church  member's  life;  Hurd  v.  Doty,  21 
L.  R.  A.  746,  which  denies  right  of  trustee,  receiving  proceeds  of  insurance 
policy,  to  refuse  payment  to  beneficiaries,  as  having  no  insurable  interest; 
Mutual  Reserve  Fimd  Life  Asso.  v.  Hurst,  20  L.  R.  A.  761,  which  holds  as- 
signee's insurable  interest  as  creditor,  not  condition  of  recovery  on  policy. 

Cited  in  note  (53  L.  R.  A.  825)  on  wife's  right  to  insure  husband's  life. 

Distinguished  in  Moore  v.  Chicago  Guaranty  Fund  Life  Soc.  178  111.  211,  52 
N.   E.  882,  Affirming  76  111.  App.  439,  holding  that  member  of  benefit  society 
might  assign  certificate  issued  under  law  of  1883  to  person  not  having  insurable 
interest. 
-Who  may  ftne   for  tort. 

Cited  in  Willis  Coal  &  Min.  Co.  v.  Grizzell,  198  111.  316,  65  N.  E.  74,  denying 
right  of  married  sister  to  bring  action  for  causing  death  of  brother,  because  she 
was  not  dependent  upon  him. 

Cited  in  footnote  to  Case  v.  Smith,  31  L.  R.  A.  282,  which  denies  right  of  be- 
throthed  person  to  recover  for  seduction  or  alienation  of  affections  of  affianced. 

19  L.  R.  A.  195,  FLATEN  v.  MOORHEAD,  51  Minn.  618,  53  N.  W.  807. 
Release  of  easement. 

Cited   in   Flaten  v.   Moorhead,   58  Minn.   326,   59   N.   W.    1044,   holding  that 
grantor  of  land  for  park  purposes  has  sufficient  title  to  sustain  release  of  right 
of  way  through  same. 
Grant  of  easement  or  fee. 

Cited  in  Jones  v.  Van  Bochove,  103  Mich.  100,  61  N.  W.  342,  construing  deed 
conveying  "right  of  way"  for  railroad  by  metes  and  bounds,  as  conveying  ease- 
ment, not  fee;  Blakely  v.  Chicago,  K.  &  N.  R.  Co.  46  Neb.  277,  64  N.  VV.  972, 
holding  that  grant  of  land  to  railroad  "for  operating  railway  only"  conveys  ease- 
ment, and  conveyance  by  grantee  to  another  railway  is  abandonment;  Graham  v. 
St.  Louis,  I.  M.  &  S.  R.  Co.  69  Ark.  570,  65  S.  W.  1048;  Uhl  v.  Ohio  River  R. 
Co.  51  W.  Va.  112,  41  S.  E.  340,  holding  that  deed  conveying  land  for  right  of 
way  and  depot  purposes  create  easement,  not  fee;  Overton  v.  Moseley,  135  Ala. 
605,  33  So.  696,  construing  deed  giving  right  of  drainage  over  another  parcel, 
as  conveying  easement,  not  fee;  Hunter  v.  Murfee,  126  Ala.  134,  28  So.  7,  con- 
struing deed  to  trustees  "to  have  and  to  hold  aforegranted  premises  to  said  trus- 
tees and  their  successors  in  office  for  use  of  said  college,"  as  conveying  estate  in 
fee;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  540,  61  L.  R.  A.  945, 
44  S.  £.  39,  holding  that  grant  of  upland  by  riparian  owner,  who  obtained  from 
state  grant  of  land  under  water  in  front  of  premises,  includes  his  rights  to  land 
under  water. 

Cited  in  note  (19  L.  R.  A.  266)  on  condition  in  deed  that  land  is  to  be  used 
tor  specified  charitable,  public,  or  quasi-public  purpose. 
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Distinguished  in  Soukup  v.  Topka,  54  Minn.  69,  55  N.  W.  824,  construing  deed 
containing  words  "for  a  road"  to  certain  premises,  as  conveying  fee;  Sanborn  v. 
Van  Duyne,  90  Minn.  222,  96  N.  W.  41,  holding  only  an  easement  acquired  under 
deed  conveying  "perpetual  easement  for  purpose  of  public  levee." 

Construction  of  infttrnments. 

Cited  in  Union  Sewer  Pipe  Co.  v.  Olson,  82  Minn.  190,  84  N.  W.  756,  holding 
that  contractor's  bond  should  be  construed  so  as  to  give  force  and  effect  to  all 
parts  of  it;  Scofield  v.  Quinn,  54  Minn.  12,  66  N.  W.  745,  construing  unsealed 
instrument  executed  at  time  of  deed  as  part  of  latter. 

Cited  in  footnote  to  Davenport  v.  Gwilliams,  22  L.  R.  A.  244,  holding  general 
language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

Mlsnse  of  public  fnnds. 

Cited  in  .Grannis  v.  Blue  Earth  County,  81  Minn.  59,  83  N.  W.  495,  holding 
that  taxpayer  may  enjoin  performance  of  contract  by  which  county  commission- 
ers agreed  to  pay  one  discovering  untaxed  personal  property  compensation  equal 
to  one  half  of  taxes  paid  as  result  of  such  services. 

19  L.  R.  A.  196,  ORLANDO  v.  PRAGO,  31  Fla.  Ill,  34  Am.  St.  Rep.  17,  12  So. 

368. 
Abatement    of,   and   llabllltir    for,    nuisance. 

Cited  in  Memaugh  v.  Orlando,  41  Fla.  441,  27  So.  34,  holding  that  city  cannot 
prohibit  sale  of  intoxicating  liquors  on  ground  of  nuisance;  Jacksonville  v. 
Smith,  24  C.  C.  A.  100,  41  U.  S.  App.  657,  78  Fed.  292,  holding  city  liable  for 
damages  to  persons  injured  because  street  is  not  in  good  repair;  Coverdale  v. 
Edwards,  165  Ind.  383,  58  N.  E.  495,  upholding  city's  right  to  remove  electric 
light  poles,  as  nuisance,  after  revocation  of  license  to  occupy  street. 

Cited  in  footnotes  to  Deems  v.  Baltimore,  26  L.  R.  A.  541,  which  authorizes 
destruction  of  milk  not  up  to  prescribed  standard;  Chicago  v.  Union  Stockyards 
&  Transit  Co.  35  L.  R.  A.  281,  which  denies  right  of  city  to  remove  raUroad 
tracks  of  stock  yard  company,  though  nuisance  created  by  mode  of  use;  Board  of 
Health  v.  Copcutt,  23  L.  R.  A.  485,  which  authorizes  board  of  health  to  enjoin 
maintenance  of  malarious  pond  in  city;  State  v.  Dupaquier,  26  L.  R.  A.  162, 
which  holds  valid,  ordinance  requiring  milk  dealers  to  furnish  samples  to  in- 
spectors ;  People  ew  rel,  Copcutt  v.  Board  of  Health,  23  L.  R.  A.  481,  which  holds 
board  of  health  liable  for  destroying  private  property  in  abating  as  nuisance  of 
that  which  is  not;  Teass  v.  St.  Albans,  19  L.  R.  A.  802,  which  denies  city's 
power  to  remove  dwelling  house  as  nuisance,  without  judicial  proceeding;  Aitken 
v.  Wells  River,  41  L.  R.  A.  566,  which  denies  liability  of  village  for  trustee's 
destruction  of  property  to  avert  imminent  public  injury;  Loesch  v.  Koehler,  35 
L.  R.  A.  682,  which  holds  act  authorizing  killing  of  neglected,  or  abandoned 
animals  without  notice  to  owner,  unconstitutional;  Bittenhaus  v.  Johnston,  32 
L.  R.  A.  380,  which  upholds  right  to  seize  and  destroy  nets  by  officer  in  statutory 
abatement  of  nuisance;  Wallace  v.  Richmond,  36  L.  R.  A.  554,  which  denies 
power  of  city  council  to  ordei*  destruction  of  all  intoxicating  liquor  in  city,  in 
anticipation  of  riot,  and  pledge  city's  faith  to  pay  for  same;  Savannah  v.  Mulli- 
gan, 29  L.  R,  A.  303,  which  holds  one  not  entitled  to  compensation  for  destruc- 
tion, by  sanitary  inspectors,  of  bedding  used  by  one  having  scarlet  fever. 

Cited  in  notes   (36  L.  R.  A.  598,  606,  608)   on  power  of  municipalities  to  de- 
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fine,  prevent,  and  abate  nuisances;    (38  L.  R.  A.  IGl)   on  municipal  power  over 
buildings  and  other  structures  as  nuisances. 

C/r««tion   of  nulHiiice. 

Cited  in  Tennessee  Coal,  I.  &  K.  Ck>.  v.  Hamilton,  100  Ala.  259,  46  Am.  St. 
Rep.  48,  14  So.  167,  holding  that  while  upper  owner  may  impair  purity  of 
water,  he  must  not  render  it  unfit  for  domestic  use  or  fill  up  channel,  or  cast 
debris  on  lower  owner. 

19  Ia  R.  a.  201,  FOSBURG  v.  ROGERS,  114  Mo.  122,  21  S.  W.  82. 
XnlierltAiiee  by  adopted  cklldren. 

Cited  in  Gray  v.  Holmes,  57  Kan.  219,  33  L.  R.  A.  208,  45  Pac.  596,  upholding 
rigfht  of  inheritance  by  heirs  of  child  adopted  in  substantial  compliance  with 
laws  of  another  state;  Moran  v.  Stewart,  122  Mo.  299,  26  S.  W.  962,  holding  that 
adopted  child  is  "child  capable  of  inheriting"  within  meaning  of  §  4518  of  Mo. 
Rev.  Stat.;  Clarkson  v.  Hatton,  143  Mo.  56,  39  L.  R.  A.  750,  65  Am.  St.  Rep. 
635,  44  S.  W.  761,  holding  that  adopted  child  does  not  inherit  land  conveyed  to 
foster  father  and  his  "bodily  heirs,"  when  at  time  of  conveyance  there  was  no 
statute  of  adoption. 

Cited  in  footnotes  to  Van  Matre  v.  Sankey,  23  L.  R.  A.  665,  which  authorizes 
inheritance  of  land  by  child  adopted  in  other  state;  Clarkson  v.  Hatton,  39  L. 
R.  A.  748,  which  holds  adopted  child  not  within  statute  giving  remainder  to 
children  or  heirs  of  life  tenant;  Butterfield  v.  Sawyer,  52  L.  R.  A.  75,  which 
holds  that  adopted  child  has  interest  under  deed  to  woman  for  life,  with  re- 
mainder to  her  "child,"  if  any,  otherwise  to  her  "heirs  generally;"  Gray  v. 
Holmes,  33  L.  R.  A.  207,  which  sustains  right  of  inheritance  of  child  adopted  in 
sister  state. 

Debts  of  decedent* 

Cited  in  Keene  v.  Wyatt,  160  Mo.  17,  63  S.  W.  116  (dissenting  opinion),  ma- 
jority holding  homestead  of  deceased  head  of  family  liable  for  his  debts  subject 
to  rights  of  widow  and  minor  children. 

19  L.  R.  A.  206,  COM:  v.  WRIGHT,  158  Moss.  149,  35  Am.  St.  Rep.  475,  33 

N,  E.  82. 
Riarht   to  try  extradited  person  for  other  offense. 

Cited  in  Lascelles  v.  Georgia,  148  U.  S.  546,  37  L.  ed.  552,  13  Sup.  Ct.  Rep. 
687;  State  v.  Glover,  112  N.  C.  898,  17  S.  E.  525;  State  v.  Patterson,  116  Mo. 
515,  22  S.  W.  696, —  holding  that  extradited  prisoner  may  be  indicted  and  tried 
for  another  offense  without  being  given  opportunity  to  return  to  other  state; 
State  V.  Glover,  112  N.  C.  898,  17  S.  E.  525;  State  v.  Patterson,  116  Mo.  515, 
22  S.  W.  696;  Carr  v.  State,  104  Ala.  13,  16  So.  150,— holding  that  prisoner 
extradited  for  one  crime  may  be  tried  for  another  without  being  given  oppor- 
tunity to  return;  State  ex  rel  Munsey  v.  Clough,  71  N.  JI.  600,  53  Atl.  1086, 
holding  that  person  may  be  extradited  for  offenses  committed  in  state  demanding 
him  although  indictment  contains  counts  for  crimes  committed  elsewhere. 

Cited  in  footnote  to  Re  Little,  57  L.  R.  A.  295,  which  holds  prisoner  trans- 
ferred from  one  state  to  another  for  trial  in  Federal  court,  may  be  turned  over 
to  state  authorities,  without  being  afforded  opportunity  to  return  to  former  state. 
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^—  Ctvll  prosecutions. 

Cited  in  Reid  v.  Ham,  54  Minn.  306,  21  L.  R.  A.  232,  footnote  p.  232,  40  Am 
St.  Rep.  333,  56  N.  W.  35,  holding  extradited  person  not  exempt  from  civil  action 
while  detained  under  such  proceedings;  Re  Walker.  61  Neb.  816,  86  N.  W.  510, 
holding  that  prisoner  extradited  in  good  faith  subject  to  arrest  in  bastardy  pro- 
ceedings without  being  given  opportunity  to  return. 

Rlirlat  to  arrest   without   warrant. 

Cited  in  Roberson  v.  State  (Fla.)  52  L.  R.  A.  754,  29  So.  535,  holding  that 
officer  cannot,  without  warrant,  arrest  person  whom  he  knows  is  carrying  con- 
cealed weapons;  Palmer  v.  Maine  C.  R.  Co.  92  Me.  409,  44  L.  R.  A.  675,  69  Am. 
St.  Rep.  513,  42  Atl.  800,  holding  that  private  individual  procuring  arrest  of 
innocent  person  by  officer  without  warrant  cannot  justify  action  by  plea  of  good 
faith. 

Cited  in  footnote  to  McCollough  v.  Greenfield,  2  L.  R.  A.  906,  holding  officers 
possession  of  warrant  not  justify  arrest  by  police  of  another  town  under  tele- 
phone direction  of  officer  having  warrant. 

19  L.  R.  A.  211,  WRIGHT  v.  FIRE  INS.  ASSO.  12  Mont.  474,  31  Pac.  87. 
Speclfyingr   arronnds   for   nonsuit. 

Cited  in  Jacobs  Sultan  Co.  v.  Union  Mercantile  Co.  17  Mont.  65,  42  Pac.  109: 
Ferguson  v.  Ingle,  38  Or.  44,  62  Pac.  760,  holding  motion  for  nonsuit  should 
state  in  what  matters  complaint  is  insufficient. 

Denial  of  Incorporation. 

Cited  in  McCormick  Mach.  Co.  v.  Hovey,  36  Or.  260,  59  Pac.  189,  holding  issue 
not  raised  by  denial  that  plaintiff  is  a  corporation  organized  "under  or  by 
virtue  of  the  law»s  of  Illinois." 

"Warranties   as   to   encumbrances   on    Insured    property* 

Cited  in  German  Mut.  Ins.  Co.  v.  Niewedde,  11  Ind.  App.  629,  39  N.  E.  534. 
and  Arthur  v.  Palatine  Ins.  Co.  35  Or.  31,  76  Am.  St.  Rep.  450,  57  Pac.  62,  hold- 
ing insurance  not  void,  "because  property  encumbered  with  chattel  mortgage  con- 
trary to  policy,  when  application  was  oral,  no  questions  asked,  and  insured  was 
ignorant  of  effect  of  mortgage  on  policy;  i^tna  Ins.  Co.  v.  Holcomb,  89  Tex.  411. 
34  S.  W.  915,  holding  insured  bound  by  warranty  as  to  existing  encumbrance, 
although  he  did  not  know  contents  of  policy;  ^tna  Ins.  Co.  v.  Holcomb,  89  Tex. 
409,  34  S.  W.  915,  holding  that  record  of  chattel  mortgage  not  notice  to  companj- 
so  as  to  relieve  insured  from  breach  of  warranty. 
Severabllltjr    of    policy. 

Cited  in  footnotes  to  Bills  v.  Hibernia  Ins.  Co.  29  L.  R.  A.  706,  which  holdi^ 
insurance  on  personal  property  contained  in  insured  building,  not  forfeited  by 
lack  of  title  to  real  property;  Agricultural  Ins.  Co.  v.  Hamilton,  30  L.  R.  -A. 
633,  which  holds  insurance  on  personalty,  as  well  as  on  building,  avoided  by  non- 
occupancy  of  building;  Southern  F.  Ins.  Co.  v.  Knight,  52  L.  R.  A.  70,  which 
holds  policy  on  different  classes  of  property  for  premium  payable  in  gross  sum, 
indivisible;  Trabue  v.  Dwelling  House  Ins.  Co.  23  L.  R.  A.  719,  which  holds 
policy  containing  clause  making  "entire  policy  void"  on  breach  of  condition  in 
any  respect,  not  indivisible  so  as  to  preclude  recovery  in  any  case;  Dumas  v. 
Northwestern  Nat.  Ins.  Co.  40  L.  R.  A.  368,  which  holds  policy  for  certain 
amount  on  furniture  as  a  whole,  voided  for  breach  of  condition  as  to  part;  Carey 
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V.  German  American  Ins.  Co.  20  L.  R,  A.  267,  which  holds  indivisible,  insurance 
on  cranberries  insured  for  gross  sum;  Page  v.  Sun  Ins.  Office,  33  L.  R.  A.  249, 
which  holds  policy  on  two  parcels  of  property,  covers  each  to  full  amount  in  case 
of  injury  to  one  alone. 

19  L.  R.  A.  221,  MEGARGEE  v.  PHILADELPHIA,  153  Pa.  340,  25  Atl.  1130. 
Mnnlelpal   liability   for  defective  aldewalka. 

Cited  in  Chicago  v.  Kohlhof,  64  III.  App.  353,  holding  that  city  not  bound 
to  keep  wooden  sidewalk,  elevated  several  feet  from  ground,  so  that  safe  may  be 
moved  over  it. 

Private  action   for  obstruction   of  street. 

Cited  in  footnotes  to  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Thompson,  26  L.  R.  A. 
410,  which  denies  right  to  maintain  private  action  for  inconvenience  from  ob- 
struction of  highway  suffered  in  common  with  others;  Pittsburgh,  Ft.  W.  &  C. 
R.  Co.  V.  Cheevers,  24  L.  R.  A.  156,  which  denies  right  of  railway  company  to 
enjoin  congregating  of  hotel  runners,  etc.,  in  front  of  station;  O'Brien  v.  Cen- 
tral Iron  &  Steel  Co.  57  L.  R.  A.  508,  which  authorizes  private  action  for  per- 
manent obstruction  of  street  within  200  feet  of  abutter's  property. 

19  L.  R.  A.  222,  DOLLMAN  v.  MOORE,  70  Miss.  267,  12  So.  23. 
Gamlsbment. 

Cited  in  Duval  County  v.  Charleston  Lumber  &  Mfg.  Co.  (Fla.)  60  L.  R.  A. 
552,  33  So.  531,  holding  county  not  subject  to  garnishment. 

Distinguished  in  Dollar  v.  Allen-West  Commission  Co.  78  Mfss.  278,  28  So. 
876,  holding  that  board  of  supervisors  cannot  be  garnished  in  law  or  equity, 
against  its  will ;  Blair  v.  Kansas  City,  M.  &  B.  R.  Co.  76  Miss.  486,  24  So.  879, 
holding  that  unliquidated  damages  for  tort  is  not  subject  to  garnishment  in  law 
or  equity. 

Criticized  and  limited  in  Clarksdale  Compress  Co.  v.  Caldwell  Co.  80  Miss. 
347,  31  So.  790,  holding  that  town  cannot  be  garnished  against  its  objection. 

Attacbment. 

Cited  in  Gordon  v.  Warfield,  74  Miss.  560,  21  So.  151,  holding  that  chancery 
has  jurisdiction  to  redress,  by  attachment,  wrong  committed  by  nonresident  own- 
ing lands  in  Mississippi. 

Distinguished  in  Chamberlain-Hunt  Academy  v.  Port  Gibson  Brick  &  Mfg. 
Co.  80  Miss.  527,  32  So.  116,  holding  that  personal  decree  cannot  be  rendered 
against  nonresident  defendant  in  attachment  under  §  486  of  Code. 

Corporation    as    <*person.*' 

Cited  in  footnotes  to  Fleming  v.  Texas  Loan  Agency,  26  L.  R.  A.  250,  which 
holds  corporation  a  "person"  within  statute  creating  liability  for  death  of  one 
person  by  another;  People  ex  rel.  New  York  Hotel  &  Restaurant  Co.  v.  Barker, 
23  L.  R.  A.  785,  which  holds  domestic  corporation  a  "person"  which  may  be 
prevented  '*by  absence  or  illness"  from  complaining  of  assessment. 

19  L.  R.  A.  227,  STATE  ew  rel  CROMELIEN  v.  BOYD,  30  Neb.  181,  54  N.  W. 

252. 
Jurisdiction    la    mandamus    cases. 

Cited  in  State  ex  rel.  Wright  v.  Savage,  64  Neb.  698,  90  N.  W.  898,  granting 
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writ  of  mandamus  to  compel  governor  to  appoint  city  fire  and  police  com- 
missioners. 

Cited  in  footnote  to  People  eas  rel.  Broderick  v.  Morton,  41  L.  R.  A.  231,  which 
denies  right  to  mandamus  to  compel  performance  of  act  by  governor. 

Cited  in  note  (58  L.  R.  A.  868)  on  original  jurisdiction  over  court  of  last  re- 
sort in  mandamus  case. 

19  L.  R.  A.  231,  PEOPLE  ex  rel,  ATTY.  GEN.  v.  MacCABE,  18  Colo.  186,  36  Am, 

St.  Rep.  270,  32  Pac.  280. 
Dlsbarmeiit  of  attorney. 

Cited  in  People  ex  rel.  Carr  v.  Selig,  26  Colo.  607,  55  Pac.  722,  holding  at- 
torney's part  payment  of  amount  due  client  after  disbarment  proceedings  were 
commenced  for  wrongfully  withholding  client's  funds,  no  answer  thereto. 

Cited  in  footnote  to  Re  Evans,  63  L.  R.  A.  952,  which  authorizes  disbarment  of 
attorney  for  champerty. 

19  L.  R.  A.  232,  WINTER  v.  FEDERAL  STREET  &  P.  VALLEY  R.  CO.  153 

Pa.  26,  25  Atl.  1028. 
Comtrtbntory  nevKaremce. 

Cited  in  Thayne  v.  Scranton  Traction  Co.  8  Pa.  Super.  Ct.  450,  holding  that 
passenger  cannot  recover  for  injury  received  while  riding  on  platform  of  car. 

»—  On  mtr^^t  car  track. 

Cited  in  Gilmartin  v.  Lackawanna  Valley  Rapid  Transit  Co.  186  Pa.  195,  40 
Atl.  322,  holding  that  woman  cannot  recover  from  street  railway  company  for 
personal  injuries  received  while  walking  on  track;  Smith  v.  Philadelphia  Trac- 
tion Co.  3  Pa.  Super.  Ct.  131,  40  W.  N.  C.  503,  upholding  right  to  recover  by  one 
driving  on  car  tracks  and  struck  by  car  operated  by  motorman  who  was  not 
looking  ahead. 

Cited  in  note  (25  L.  R.  A.  508)  on  injuries  by  street  car  collisions  with  vehi- 
cles or  horses. 

Distinguished  in  Fenner  v.  Wilkes-Barre  k  W.  Valley  Traction  Co.  202  Pa. 
370,  51  Atl.  1034,  holding  street  car  company  liable  for  death  of  driver  neces- 
sarily occupyiii*;  track  while  unloading  heavy  merchandise. 

»«  <|ae«tton   for  Jury. 

Cited  in  Holt  v.  Pennsylvania  R.  Co.  206  Pa.  360,  55  Atl.  1055,  holding  plain- 
tiff's negligence  question  for  jury  where  proof  shows  wagon  was  struck  by  loco- 
motive while  he  was  driving  with  one  wheel  between  rails  of  track  located  in 
street,  because  of  presence  of  large  number  of  teams. 

19  L.  R.  A.  233,  OREGON  IMPROV.  CO.  v.  SAGMEISTER,  4  Wash.  710,  30  Pac 

1058. 
lilabllity  of  commnnlty  property  for  debt*,  etc. 

Cited  in  Diamond  v.  Turner,  11  Wash.  191,  39  Pac.  379,  holding  that  judg- 
ment against  firm  may  be  satisfied  out  of  community  property  owned  by  one  mem- 
ber and  his  wife;  Bryant  v.  Stetson  &  P.  Mill  Co.  13  Wash.  694,  43  Pac.  931, 
holding  that  where  community  had  existed  seven  years  before  judgment,  debt 
was  prima  facie  commimity  obligation;  McDonough  v.  Craig,  10  Wash.  241,  38 
Pac.  1034,  holding  that  note  given  by  husband  in  his  business  is  prima  facie 
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cliarge  on  community  property ;  Thygesen  v.  Xeufelder,  9  Wash.  457,  37  Pac.  672, 
holding  that  husband  may  assign  all  community  property  for  benefit  of  com- 
munity creditors;  Abbott  v.  VVetherby.  6  Wash.  509,  36  Am.  St.  Rep.  176,  33 
Pac.  1070,  holding  that  community  debt  may  be  satisfied  out  of  wife's  savings 
from  household  allowances  and  from  wages  of  herself  and  minor  children;  Com- 
mercial Bank  v.  Scott,  6  Wash.  505,  34  Pac.  434  (dissenting  opinion),  majority 
holding  wife  not  proper  party  to  action  on  husband's  note  although  complaint 
alleged  note  given  for  community  debt;  Bell  v.  W'audby,  4  Wash.  747,  31  Pac.  18, 
holding  that  business  debt  of  husband  is  prima  facie  that  of  husband  and  wife; 
Horton  v.  Donohoe  Kelly  Bkg.  Co.  15  Wash.  401,  46  Pac.  409,  holding  liability 
of  stockholder,  as  surety,  enforceable  against  community  property  of  himself  and 
wife. 

Cited  in  footnotes  to  Spreckels  v.  Rpreckels,  36  L.  R.  A.  497,  which  holds  statu- 
tory requirement  of  wife's  written  consent  to  husband's  gift  of  community  prop- 
erty inapplicable  to  property  acquired  before  statute  passed;  Hooke's  Succession, 
23  L.  R.  A.  803,  which  denies  right  of  judgment  creditor  of  community  to  com- 
pel administration  of  wife's  succession;  T^a  Selle  v.  Woolery,  32  L.  R.  A.  73, 
wliich  holds  community  property  exempt  from  liability  for  husband's  individual 
debt;  Price  v.  Planters'  Nat.  Bank,  32  L.  R.  A.  214,  which  holds  liability  of 
wife's  equitable  statutory  estate  for  her  debts  not  terminated  by  her  death. 

19  L.  R.  A.  236,  WATKIXS  v.  LANDON,  52  Minn.  389,  38  Am.  St.  Rep.  500,  54 
N.  W.  193.  - 

Subsequent  appeal  in  67  Minn.  136,  69  N.  W.  711. 

Report  of  libel  suit  growing  out  of  slander  of  right  to  manufacture  liniment, 
in  61  Minn.  137,  63  N.  W.  615. 

Trade  ftecret*. 

Cited  in  Little  v.  Gallus,  4  App.  Div.  578,  38  N.  Y.  Supp.  487  (dissenting 
opinion),  majority  holding  that  confidential  employee,  after  discharge,  cannot 
use  when  working  for  another  secret  process  for  manufacture  of  typewriter  rib- 
bons used  by  former  employer;  J.  R.  Watkins  Medical  Co.  v.  Sands,  83  Minn. 
330.  86  N.  W.  340,  holding  that  person  lawfully  acquiring  knowledge  of  medical 
preparation  may  manufacture  and  sell  it. 

Cited  in  footnotes  to  Dempsey  v.  Dobson,  32  L.  R.  A.  761,  which  holds  carpet 
manufacturers  entitled  to  record  of  receipts  prepared  by  color  mixer  employed 
by  them;  Dempsey  v,  Dobson,  40  L.  R.  A.  650,  which  holds  custom  of  giving 
color  mixer,  as  against  employer  exclusive  title  to  combinations  of  color  devised, 
unreasonable. 

Trade-mark. 

Cited  in  footnote  to  Millbrae  Co.  v.  Taylor,  25  L.  R.  A.  193,  which  holds  ex- 
clusive right  to  use  name  ''Millbrae"  does  not  pass  on  division  of  milk  business 
with  partner. 

19  L.  R.  A.  240,  CLEMENS  v.  SPEED,  93  Ky.  284,  19  S.  W.  660. 
Boundary   fvall. 

Cited  in  footnote  to  Putzell  v.  Drovers  &  M.  Nat.  Bank,  22  L.  R.  A.  632,  which 
upholds  right  to  remove  boundary  wall  for  erection  of  better  wall. 
L.  R.  A.  Au.— Vol.  III.— 16. 
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19  L.  R.  A.  242,  MARTIN  v.  FLAHARTY,  13  Mont.  96,  40  Am.  St.  Rep.  415. 

32  Pac.  287. 
Delivery   of   deed. 

Cited  in  Payne  v.  Hallgarth,  33  Or.  437,  54  Pac.  102,  holding  that  deliverr  by 
grantor  to  grantee,  with  remark  that  he  wished  land  to  go  to  grantee  at  hi« 
death,  sufficient;  Osborne  v.  Eslinger,  155  Ind.  364.  80  Am.  St.  Rep.  240.  5^ 
N.  E.  439,  holding  delivery  of  deeds  after  grantor's  death,  void. 

Cited  in  note  (54  L.  R.  A.  879,  884)  on  delivery  of  deed  to  third  person;  or 
record,  or  delivery  for  record,  by  grantor. 

19  L,  R.  A.  247,  BASS  v.  ROANOKE  NAV.  &  WATER  POWER  CO.  Ill  N.  C 

439,  16  S.  E.  402. 
Nonuaer. 

Cited  in  Union  Bank  v.  Oxford,  116  N.  C.  380,  21  S.  E.  410,  holding  that 
validity  of  bonds  cannot  be  questioned  by  plea  of  nonuser  in  action  thereon. 

Cited  in  footnote  to  Illinois  Trust  &  Sav.  Bank  v.  Doud,  52  L.  R.  A.  481,  which 
denies  right  to  forfeit  franchise  for  failure  to  exercise  all  of  granted  power. 

Poirrer  of  leylalature  —  To  levallae  contract. 

Cited  in  Lowe  v.  Harris,  112  N.  C.  491,  22  L.  R.  A.  387,  17  S.  E.  539.  hold 
ing  that  legislature  cannot  change  receipt  void  for  uncertainty  as  contract  for 
sale  of  land,  into  valid  contract  by  statute  admitting  parol  evidence  to  ideDtify 
land. 

~—  Over  Interest  In  land. 

Cited  in  Springs  v.  Scott,  132  N.  C.  561,  44  S.  E.  116,  sustaining  statute 
empowering  courts  to  order  sale  of  property  in  which  there  is  vested  interest 
and  contingent  remainder  over  to  persons  not  in  being. 

Cited  in  note  (19  L.  R.  A.  259)  on  power  of  legislature  to  change  or  destroy 
estates  by  dower,  curtesy,  or  similar  estates. 

Sale  of  contingent  Interest  In  land. 

Cited  in  Hodges  v.  Lipscomb,  133  N.  C.  204,  45  S.  E.  656,  holding  that  guard 
ian  may  be  appointed  to  represent  parties  unknown  or  not  in  ease,  in  action  for 
sale  of  land  in  which  there  are  vested  and  contingent  interests. 

Judicial    sale   of   corporate    property. 

Cited  in  McNeal  Pipe  &  Foundry  Co.  v.  Rowland,  111  N.  C.  632,  20  L.  K.  A. 
750,  16  S.  E.  857  (dissenting  opinion),  majority  holding  that  franchise  of  water- 
works company  should  be  sold  with  its  plant  on  foreclosure  of  mechanic's  lit'O. 
under  statute  providing  for  sale  of  franchise  of  company  authorized  to  receive 
"tolls." 

Cited  in  note  (20  L.  R.  A.  740)  on  execution  or  judicial  sale  of  corporate  fran- 
chise or  property  necessary  to  its  enjoyment. 

Liability  of  lessor  for  neffllffence. 

Cited  in  Logan  v.  North  Carolina  R.  Co.  116  N.  C.  949,  21  S.  E.  959,  holding 
railroad  company  cannot  escape  liability  for  negligence  by  leasing  road  to  an- 
other. 
RevocabflltT  of  license. 

Cited  in  note  (49  L.  R.  A.  500)  on  revocability  of  license  to  maintain  a  burden 
on  land  after  licensee  has  incurred  expense  in  creating  burden. 
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Oonatructlon  and  operation  of  canAla. 

Cited  in  note  (61  L.  R.  A.  840,  853,  867,  876)  on  construction  and  operation 
of  canals. 

Po'wer  of  corporation!  ho'w  question  raised. 

Cited  in  Baroello  v.  Hapgood,  118  N.  C.  729,  24  S.  E.  124,  holding  that  right 
of  private  foreign  corporation  to  hold  land  can  be  raised  only  by  proceeding  au- 
thorized by  state. 

19  L.  R.  A.  256,  McNEER  v.  McNEER,  142  111.  388,  32  N.  E.  681. 
I^efflslatlTe  po'wer  over  property  rigrlits. 

Cited  in  Butterfield  v.  Sawyer,  187  111.  601,  52  L.  R.  A.  77,  79  Am.  St.  Rep. 
246,  68  N.  E.  602,  holding  mere  expectation  of  property  in  future  not  vested  in- 
terest which  legislature  cannot  modify. 

Cited  in  footnotes  to  Spreckels  v.  Spreckels,  36  L.  R.  A.  497,  which  holds  statu- 
tory requirement  of  wife's  written  consent  to  husband's  gift  of  community  prop- 
erty, inapplicable  to  property  acquired  before  statute  passed;  Gladney  v.  Sydnor, 
60  L.  R.  A.  880,  which  holds  right  to  convey  or  encumber  homestead  without 
wife's  co-operation,  a  vested  one  which  cannot  be  destroyed  by  legislature;  Allen 
V.  Minnesota  Loan  &  T.  Co.  37  L.  R.  A.  679,  which  sustains  statute  authorizing 
deserted  wife  to  sue  and  recover  debts  and  property  in  husband's  name. 

Cited  in  notes  (19  L.  R.  A.  248)  on  legislative  power  to  defeat  contingent  in- 
terests in  property;   (30  L.  R.  A.  317)  on  tenancy  by  entireties. 

Dow^er. 

Cited  in  Virgin  v.  Virgin,  91  111.  App.  202,  holding  that  where  administrator 
sells  real  estate  to  pay  debts,  widow  is  entitled  to  dower  and  homestead  only 
in  surplus  after  payment  of  mortgages;  Billings  v.  People,  189  111.  477,  59  L.  R. 
A.  811,  69  N.  E.  798,  holding  that  where  widow  renounces  provisions  of  will, 
and  takes  dower,  latter  is  subject  to  inheritance  tax;  Salem  Nat.  Bank  v.  White, 
169  111.  147,  42  N.  E.  312,  holding  that  widow  who  mortgaged  property  left 
by  her  husband  does  not  convey  her  unassigned  dower  in  portion  owned  by  son; 
George  v.  Hess,  48  W.  Va.  536,  37  S.  E.  564,  holding  that  wife  is  not  entitled  to 
have  set  off  from  surplus  on  mortgage  sale,  money  to  meet  dower  on  husband's 
death;  Burget  v.  Merritt,  155  Ind.  147,  57  N.  E.  714,  holding  that  where  chil- 
dren by  former  marriage  convey  all  except  dower  of  childless  second  wife,  they 
are  estopped  from  claiming  as  "her  forced  heirs"  under  subsequent  statute. 
Husband's   Interest  in   -vrlfe's  lands. 

Cited  in  Wright  v.  Stice,  173  111.  576,  51  N.  E.  71,  holding  that  where  wife 
died  before  enactment  of  statute  abolishing  estate  by  curtesy,  husband  took  life 
estate  in  all  her  land;  Jackson  v.  Jackson,  144  111.  283,  36  Am.  St.  Rep.  427, 
33  N.  E.  51,  holding  that  where  wife  died  after  passage  of  act  abolishing  estate 
by  curtesy,  husband  took  dower  in  .lands  owned  by  her;  Rose  v.  Rose,  104  Ky. 
68,  41  L.  R.  A.  359,  footnote  p.  353,  84  Am.  St.  Rep.  430,  46  S.  W.  524  (dis- 
senting opinion),  majority  holding  husband's  right  to  use  of  wife's  real  estate 
existing  at  time  of  marriage,  a  vested  one;  Guernsey  v.  Lazear,  61  W.  Va.  330, 
4 1  S.  E.  405,  holding  that  husband  has  no  estate  by  curtesy  until  death  of  wifcj. 

Cited  in  footnote  to  Heisen  v.  Heisen,  21  L.  R.  A.  434,  which  holds  husband's 
right  to  dower  before  assignment,  not  an  estate  in  which  leasehold  estate  will 
merge. 
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Conflict    of   divorce   Isttb. 

Cited  in  note  (59  L.  R.  A.  141)  on  conflict  of  law»  on  subject  of  divorce. 

19  L.  R.  A.  262,  GREENE  v.  O'CONNOR,  18  R.  I.  66,  25  Atl.  692. 
Construct  Ion    of   conditions    In    deed. 

Cited  in  Ecroyd  v.  Coggeshall,  21  R.  I.  5,  79  Am.  St.  Rep.  741,  41  Atl.  260. 
holding  that  words  in  deed  that  "property  should  be  used  only  for  city  hall" 
did  not  make  estate  conditional;  Avery  v.  United  States,  44  C.  C.  A.  166,  104 
Fed.  716,  holding  that  deed  conveyed  fee,  although  it  provided  that  land  should 
be  used  as  street;  Bentley  v.  Root,  19  R.  I.  206,  32  Atl.  918,  holding  that  deed 
boimding  land  on  gang^^'ay  with  right  to  use  it  forever  conveys  fee  to  center 
of  gangway;  Pawtuxet  Baptist  Soc.  v.  Johnson,  20  R.  I.  552,  40  Atl.  417,  hold- 
ing that  deed  conveyed  fee  simple  although  it  provided  for  use  of  property, 
amount  on  sale,  and  use  of  proceeds;  Los  Angeles  University  v.  Swarth,  54 
L.  R.  A.  266,  footnote  p.  262,  46  C.  C.  A.  651,  107  Fed.  803,  holding  covenant, 
not  condition,  created  by  deed  conditioned  that  land  shall  be  used  exclusively  for 
college  campus;  Carroll  County  Academy  v.  Gallatin  Academy  Co.  104  Ky.  626. 
47  S.  W.  617s  holding  that  deed  conveyed  fee,  although  it  provided  that  land 
should  be  used  for  school. 

Cited  in  footnotes  to  Flaten  v.  Moorhead,  19  L.  R.  A.  195,  which  holds  intent 
to  qualify  or  attach  condition  to  grant  to  municipality  shown  by  clause,  fol- 
lowing description,  that  tract  must  always  be  held  and  used  as  public  park: 
Upington  v.  Corrigan,  37  L.  R.  A.  794,  which  holds  condition  subsequent  in  con- 
veyance of  land,  that  grantee  shall  consecrate  property  for  church  purpose*, 
not  personal  with  grantee;  Kilpatrick  v.  Baltimore,  27  L.  R.  A.  643,  which  hoJd^ 
condition  not  created  by  habendum  clause,  stating  that  land  is  to  be  kept  as 
public  highway;  Rowzee  v.  Pierce,  40  L.  R.  A.  402,  which  sustains  right  to  in- 
junction against  erecting  Bchoolhouse  on  land  dedicated  for  ornamental  public 
pi^rk;  Mills  v.  Davison,  35  L.  R.  A.  113,  which  holds  enforceable,  trust  created 
by  grant  to  religious  society  with  condition  agnir.st  use  except  for  church  pur- 
poses; First  Baptist  Church  v.  Fort,  49  L.  R.  A.  617,  which  denies  implied  trust 
for  promulgation  of  tenets  and  doctrines  of  particular  religious  denomination 
arises  on  acquisition  of  property  by  church;  Newark  v.  Watson,  24  L,  R.  A.  84.*$. 
which  holds  title  of  city  to  land  granted  for  "burial  purposes"  reverts  when  such 
use  prohibited  by  ordinance;  Davenport  v.  Gwilliams,  22  L.  R.  244,  holding 
general  language  of  deed  not  limited  by  recital  of  intent  to  pass  wife's  interest. 

19  L.  R.  A.  269,  CHILTON  v.  ST.  LOUIS  &  L  M.  R.  CO.  114  Mo.  88,  21  S.  W. 

467. 
Reasonableness   of   carrier's   reiralatlons. 

Cited  in  Gregory  v.  Chicago  &  N.  W.  R.  Co.  100  Iowa,  351,  69  N.  W.  o32. 
holding  question  whether  regulation  that  dogs  could  be  carried  only  in  bagg&ge 
car,  at  additional  charge,  was  reasonable,  one  of  law;  Southern  R.  Co.  v,  Watson, 
110  Ga.  690,  36  S.  E.  209,  holding  it  to  hfi  question  of  law  whether  regulation, 
limiting  period  within  which  ticket  may  be  used,  is  reasonable. 

Cited  in  footnote  to  Smith  v.  Chamberlain,  9  L.  R.  A.  710,  which  authorizes 
separate  waiting  rooms  for  white  and  colored  passengers;  Smith  v.  State.  41 
L.  R.  A.  432,  which  upholds  state  statute  providing  for  equal,  but  separate  a^ 
commodations,  for  negroes  on  railroads;  Bowie  v.  Birmingham  R.  &  Electric  Ca 
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50  L.  R.  A.  632,  ^*hich  Bustains  rule  of  street  railway  company  requiring  colored 
and  white  passengers  to  occupy  different  ends  of  car. 

Civil  rlflrhta  act. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  506,  which  holds  drug  store 
where  J»oda  water  is  sold  not  place  of  accommodation  and  amusement  within  civil 
rights  act. 


19  L.  R.  A.  271,  STATE  ex  rel  COVENANT  MUT.  BEN.  ASSO.  v.  ROOT,  83 

Wis.  667,  54  N.  W.  33. 
Rlsbta   and   liabilities   of   foreign   corporations  -^  Insurance   companies* 

Cited  in  State  v.  National  Acci.  Soc.  103  Wis.  215,  79  N.  W'.  220,  holding  that 
mutual  foreign  insurance  company  is  not  entitled  to  benefit  of  statutes  of  limi- 
tations; Wyman  v.  Kimberly-Clark  Co.  93  Wis.  559,  67  N.  W.  932,  holding  right 
of  receiver  of  foreign  insolvent  insurance  company  to  sue  on  note,  dependent  upon 
statute  where  suit  brought;  Daggs  v.  Orient  Ins.  Co.  136  Mo.  391,  35  L.  R.  A. 
229,  58  Am.  St.  Rep.  638,  38  S.  W.  85,  holding  law  compelling  foreign  insurance 
companies  to  pay  full  amount  of  policy,  valid;  Seamans  v.  Knapp-Stout  &  Co. 
89  Wis.  179,  27  L.  R.  A.  364,  46  Am.  St.  Rep.  825,  61  N.  W.  757,  holding  note 
given  within  state  to  mutual  company  to  insure  property  out  of  state,  enforce- 
able, although  company  not  authorized  to  do  business  in  other  state. 

Cited  in  footnote  to  Fort  v.  State,  23  L.  R.  A.  86,  which  holds  it  no  offense 
for  agents  to  assist  Accident  Lloyds  in  transacting  business  without  license. 

Cited  in  note  (24  L.  R.  A.  303)  on  restrieiioiu  on  business  of  foreign  insur- 
ance companies. 

—  Loan   associations. 

Cited  in  Lewis  v.  American  Sav.  &  L.  Asso.  98  Wis.  221,  39  L.  R.  A.  566,  73 
N.  W.  793,  holding  that  securities  deposited  by  foreign  loan  association  with 
state  treasurer  for  benefit  of  resident  members,  will  be  retained  for  their  bene- 
fit, in  case  of  insolvency. 

"Wliat   Is  an  Insurance  companr* 

Cited  in  footnote  to  Com.  ex  Yel.  Hensel  v.  Provident  Bicycle  Asso.  36  L.  R.  A^ 
589,  which  holds  association  guaranteeing  to  clean  and  repair  bicycles  and  re- 
place when  stolen  not  an  insurance  company. 

Cited  in  note  (38  L.  R.  A.  45,  55)  on  whether  benefit  association  is  an  insur- 
ance company. 

Orlgrlnal    Jurisdiction    of    supreme    court. 

Cited  in  State  ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  103  Wis.  627,  51  L.  R.  A. 
70,  79  N.  W.  1081,  holding  that  the  supreme  court  will  compel  by  mandamus 
inferior  court  to  act;  He  Court  of  Honor,  109  Wis.  628,  85  N.  W.  412,  refusing 
to  entertain  original  petition  to  compel  commissioner  of  insurance  to  grant 
license. 

Cited  in  note  (58  L.  R.  A.  850)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 

19  L.  R.  A.  279,  MILNER  v.  NELSON,  86  Iowa,  452,  41  Am.  St.  Rep.  506,  53 
N.  W.  405. 
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19  L.  R.  A.  283,  COPELAXD  v.  DRAPER,  157  Mass.  558,  34  Am.  St.  Rep.  314, 

32  N.  E.  944. 
Implted  ^varranty  of  safety. 

Cited  in  Garnett  v.  Phoenix  Bridge  Go.  98  Fed.  194,  holding  implied  warranty 
of  master  that  tools  are  fit  and  safe,  not  applicable  to  ordinary  wrench. 

Cited  in  footnote  to  Tyler  v.  Moody,  54  L.  R.  A.  417,  which  denies  necessity 
of  alleging  knowledge  of  falsity  of  warranty  of  safety  of  acetylene  gas  machine 
in  action  for  breach. 

—  Of  liveryman. 

Cited  in  Lynch  v.  Richardson,  163  Mass.  163,  47  Am.  St.  Rep.  444,  39  N.  K 
801,  holding  livery  keeper  liable  who  knowingly  rents  horse  that  kicks  and  runs 
away. 

Cited  in  footnote  to  Budd  v.  United  Carriage  Co.  27  L.  R.  A.  279,  which  holds 
running  and  kicking  of  team  on  public  carriage  makes  prima  facie  case  of  negli- 
gence. 

19  L.  R.  A.  285,  WYLLIE  v.  PALMER,  137  N.  Y.  248,  50  N.  Y.  S.  R.  706,  33 

N.  E.  381. 
"Wlien  relation  of  ntaater  and  serTant  exists. 

Cited  in  Cunningham  v.  Syracuse  Improv.  Co.  20  App.  Div.  176,  46  N.  Y. 
Supp.  954,  holding  that  teamster,  although  paid  by  another,  is  servant  of  per- 
son directing  his  movements;  Higgins  v.  Western  U.  Teleg.  Co.  156  N.  Y.  79. 
66  Am.  St.  Rep.  537,  50  N.  E.  500,  prior  report  in  8  Misc.  440,  28  N.  Y.  Supp. 
676,  holding  conductor  moving  elevator  so  that  contractor  may  work  on  top. 
servant  of  contractor;  Howard  v.  Ludwig,  171  N.  Y.  515,  64  N.  E.  172  (dis- 
senting opinion),  majority  holding  that  where  truck  company  delivers  goods  for 
merchant,  driver  is  servant  of  company  only  when  company  is  responsible  for 
safe  delivery;  Diehl  v.  Robinson,  72  App.  Div.  22,  76  N.  Y.  Supp.  252,  holding 
contractor  not  liable  for  act  of  his  servant  in  operating  elevator  under  tem- 
porarily exclusive  control  of  subcontractor;  Flinn  v.  World's  Dispensary  Medi- 
cal Asso.  64  App.  Div.  493,  72  N.  Y.  Supp.  243,  holding  master  not  liable  for 
act  of  servant,  in  grounding  printing  press  with  live  wire,  when  he  was  sent  to 
repair  rheostat;  Connor  v.  Koch,  63  App.  Div.  263,  71  N.  Y.  Supp.  836,  holding 
owner  of  building  not  liable  for  negligence  of  his  elevator  man,  who  that  day 
was  working  under  direction  and  pay  of  company  putting  in  fire  apparatus; 
O'Leary  v.  Muldoon,  56  App.  Div.  627,  67  N.  Y.  Supp.  511,  holding  jury  justified 
in  finding  on  contradictory  evidence  that  negligent  driver  was  employed  by  de- 
fendant; Murray  v.  Dwight,  161  N.  Y.  307,  48  L.  R.  A.  675,  55  N.  E.  901,  hold- 
ing servant  of  truckman  who  is  sent  with  horse  by  master,  who  pays  him,  to  use 
horse  in  operating  tackle  which  is  under  direction  of  foreman  of  warehouseman, 
not  fellow  servant  with  warehouseman's  servants;  Deane  v.  Buflfalo,  42  App. 
Div.  206,  58  N.  Y.  Supp.  810,  holding  teamster  servant  of  person  who  had  con- 
tract with  city  to  remove  garbage;  Reed  v.  Metropolitan  Street  R.  Co.  58  App. 
Div.  89,  68  N.  Y.  Supp.  539,  holding  driver  servant  of  teacher  hiring  from 
liveryman  horse  and  driver  to  convey  children  to  school;  Hurlbut  v.  Wabash 
R.  Co.  130  Mo.  665,  31  S.  W.  1061,  holding  brakeman,  although  working  on  an- 
other road,  servant  of  defendant  who  employed  him;  Jones  v.  St.  Louis  South- 
western R.  Co.  125  Mo.  674,  26  L.  R.  A.  720,  46  Am.  St.  Rep.  514,  28  S.  W.  883, 
holding  palace  car  porter,  engineer,  and  conductor  not  coservants;   Mickee  v. 
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Walter  A.  Wood  Mowing  &  Reaping  Mach.  Co.  77  Hun,  502,  28  N.  Y.  Supp. 
918,  and  Callan  v.  Pugh,  54  App.  Div.  548,  66  N.  Y.  Supp.  1118,  holding  that 
owner  of  building  owes  to  employee  of  independent  contractor  duty  to  commit  no 
affirmative  act  of  negligence;  Fish  v.  Ckwlidge,  47  App.  Div.  160,  62  N.  Y.  Supp. 
238,  holding  owner  not  liable  for  negligent  act  of  servant  who  was  driving  team 
for  his  own  pleasure;  Baldwin  v.  Abraham,  57  App.  Div.  75,  67  N.  Y.  Supp. 
1079,  holding  shopkeeper  liable  for.  negligence  of  driver  of  delivery  wagon  hired 
for  holiday  season. 

Cited  in  footnote  to  Swackhamer  ^v.  Johnson,  54  L.  R.  A.  625,  which  holds 
hirer  of  workmen  furnished  to  third  person  not  liable  for  their  trespass  in  cutting 
stranger's  timber. 

Distinguished  in  Hallett  v.  New  York  C.  &  H.  R.  R.  Co.  167  N.  Y.  546,  60 
N.  £.  653,  Reversing  42  App.  Div.  123,  58  N.  Y.  Supp.  043,  holding  brakeman 
servant  of  tel^raph  company  from  which  he  temporarily  receives  pay  and  orders; 
Consolidated  Fireworks  Co.  v.  Koehl,  206  111.  287,  68  N.  E.  1077,  holding  men, 
whose  n^ligence  caused  explosion,  servants  of  fireworks  company  who  sent 
them,  paid  them  and  their  expenses,  and  not  servants  of  committee  who  located 
stand;  Deyo  v.  Kingston  Consol.  R.  Co.  04  App.  Div.  581,  88  N.  Y.  Supp.  487, 
holding  independent  contractor  setting  off  fireworks,  and  not  owner  of  park 
giving  entertainment,  liable  for  injury  to  spectator  from  rocket  striking  him  in 
eye;  The  Slingsby,  57  C.  C.  A.  66,  120  Fed.  762,  holding  company  of  stevedores, 
engaged  in  unloculing  vessel,  not  liable  to  employee  injured  by  negligence  of 
seamen,  detailed  by  captain  to  operate  winch  which  latter  furnished. 

Nesliffence  of  manufacturer. 

Cited  in  Favo  v.  Remington  Arms  Co.  67  App.  Div.  416,  73  N.  Y.  Supp.  788, 
holding  that  manufacturer  of  gun  is  liable  for  negligence  in  its  manufacture. 

10  L.  R.  A.  280,  BOOK  AGENTS  OF  M.  E.  CHURCH  SOUTH  v.  HINTON, 

02  Tenn.  188,  21  S.  W.  321. 
Exemption   fronn   taxation. 

Cited  in  Ridgeley  Lodge,  No.  23,  I.  O.  O.  F.  v.  Redus,  78  Miss.  355,  20  So.  163, 
holding  block  owned  and  rented  by  Odd  Fellows  liable  to  taxation;  Fitterer  v. 
Crawford,  157  Mo.  61,  60  L.  R.  A.  104,  footnote  p.  101,  57  S.  W.  532,  denying 
exemption  of  Masonic  lodge  building,  first  and  second  stories  of  which  are 
rented,  to  pay  debt  and  current  expenses  of  lodge;  Hibernian  Benev.  Soc.  v. 
Kelly,  28  Or.  102,  30  L.  R.  A.  160,  footnote  p.  167,  52  Am.  St.  Rep.  760,  42  Pac. 
3,  holding  that  only  portion  of  building  occupied  by  benevolent  society  is  exempt 
from  taxation;  Barbee  v.  Dallas,  26  Tex.  Civ.  App.  573,  64  S.  W.  1018,  holding 
personal  property  of  branch  of  Methodist  Publishing  House,  consisting  of  books 
and  periodicals,  not  exempt  from  taxation. 

Cited  in  footnotes  to  American  Sunday  School  Union  v.  Taylor,  23  L.  R.  A. 
605,  which  holds  American  Sunday-School  Union  not  exempt  from  taxation  on 
property  used  in  carrying  on  book  store;  Protestant  Episcopal  Church  v.^Prioleau, 
57  L.  R.  A.  606,  which  holds  exempt,  church  parsonage  which  is  rented  to  pro- 
vide means  to  procure  other  residence  for  parson;  Philadelphia  v.  Public  Schools, 
20  L.  R.  A.  600,  which  denies  exemption  to  school  as  charity,  where  tuition  paid 
by  all  pupils;  Young  Men's  Christian  Asso.  v.  Douglas  County,  52  L.  R.  A.  123, 
which  denies  exemption  to  part  of  Y.  M.  C.  A.  building  rented  for  business  pur- 
poses; Harvard  CoU^e  v.  Assessors,  48  L.  R.  A.  547,  which  holds  exempt  from 
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taxation,  houses  occupied  by  college  presidents  and  professors,  and  dormitories- 
and  dining  halls  for  students;  Yale  University  v.  New  Haven,  43  L.  R.  A. 
490,  which  holds  college  dormitories  and  dining  halls  exempt  from  taxation; 
Kentucky  Female  Orphan  School  v.  Louisville,  40  L.  R.  A.  119,  which  holds 
school  for  free  education  of  female  orphans  exempt  from  taxation;  Montana 
Catholic  Mission  v.  Lewis  &.  C.  County,  22  L.  R.  A.  684,  which  holds  unused 
property  of  charitable  institution  not  exempt;  All  Saints  Parish  v.  Brookline, 
52  L.  R.  A.  778,  which  denies  exemption  of  lot  procured  for  erection  of  church, 
before  commencement  of  work.  • 

Cited  in  note  (35  L.  R.  A.  36,  38)  on  liability  to  local  assessments  for  benefits 
of  property  exempt  from  general  taxation. 

Disapproved  in  Willamette  University  v.  Knight,  35  Or.  43,  56  Pac.  124, 
holding  that  campus  leased  for  agricultural  purposes  not  exempt  from  taxation. 

19  L.  R.  A.  297,  BURT  v.  ONEIDA  COMMUNITY,  137  N.  Y.  346,  50  N.  Y.  S.  R. 
722,  33  N.  E.  307. 
Motion  for  reargument  denied  in  138  N.  Y.  649,  34  N.  E.  288. 

19  L.  R.  A.  302,  DEAN  v.  DRIGGS,  137  N.  Y.  274,  50  N.  Y.  S.  R.  690,  33  Am. 
St.  Rep.  721,  33  N.  E.  326. 

Report  of  action  for  storage  in  167  N.  Y.  125,  60  N.  E.  336. 
'Waretaouae   receipts. 

Cited  in  Fletcher  v.  Great  Western  Elevator  Co.  12  S.  D.  650,  82  N.  W.  184,. 
holding  elevator  company  liable  to  purchaser  of  receipt  for  grain  never  received. 

Cited  in  footnotes  to  Franklin  Nat.  Bank  v.  Whitehead,  39  L.  R.  A.  725,  which 
holds  invalid,  warehouse  receipts  issued  by  corporation  on  own  property  to  secure 
own  debt;  Commercial  Bank  v.  Hurt,  19  L.  R,  A.  701,  which  holds  pledge  of 
warehouse  receipts  by  factor  not  invalidated  by  sta,tute;  Anderson  v.  Portland 
Flouring  Mills  Co.  50  L.  R.  A.  235,  which  holds  parol  evidence  of  contract  under 
which  grain  delivered  competent  though  negotiable  warehouse  receipts  given 
therefor. 

19  L.  R  A.  310,  OHIO  VALLEY  R.  CO.  v.  WATSON,  93  Ky.  654,  40  Am.  St. 

Rep.  211,  21  S.  W.  244. 
Liability  for  Injnry^  to  paaaengrera  on  frelslit  trains. 

Cited  in  Louisville  &  N.  R.  Co.  v.  Bell,  100  Ky.  211,  38  S.  W.  3,  holding  rail- 
road company  liable  to  passenger  riding  in  freight  caboose  for  injury  resulting 
from  negligence  in  pushing  car  against  it. 

Cited  in  footnote  to  Chicago  &  A.  R.  Co.  v.  Arnol,  19  L.  R.  A.  313,  which  holds 
carrier  liable  to  passenger  on  freight  train  for  injuries  from  violent  jerking  of 
train  without  warning. 

—  Contracts  airalnst  llabllltr- 

Cited  in  footnotes  to  Richmond  v.  Southern  P.  Co.  57  L.  R.  A.  616,  which 
holds  unenforceable,  agreement  by  purchaser  of  mileage  ticket  at  reduced  rate, 
not  to  hold  carrier  liable  for  injury  on  freight  train;  Central  R.  Co.  v.  Lipp- 
man,  50  L.  R.  A.  673,  which  denies  carrier's  right  to  contract  against  liabilities, 
for  injuries  to  passenger  on  freight  train. 
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Riaka  aaaumeil   by  pnaaenarer  on   frelarlit   train. 

Cited  in  footnotes  to  Louisville  &  N.  R.  Co.  v,  Hailey,  27  L.  R.  A.  549,  which 
liolds  risk  of  accidents  assumed  by  passenger  riding  on  freight  train  with  con- 
ductor's permission;  Purple  v.  Union  P.  R.  Co.  57  L.  R.  A.  700,  which  holds 
one  riding  on  train  prohibited  from  carrying  passengers,  a  trespasser;  Illinois 
C.  R.  Co.  V.  Beebe,  43  L.  R.  A.  210,  which  denies  negligence  of  stock  owner  in 
remaining  in  stock  car  of  train  starting  while  he  is  attending  to  stock. 

19  L.  R.  A.  313,  CHICAGO  &  A.  R.  CO.  v.  ARNOL,  144  111.  261,  33  N.  E.  204. 
Carrler'a    liability    to    paaaenarera. 

Cited  in  Smitson  v.  Southern  P.  Co.  37  Or.  80,  60  Pac.  907,  sustaining  right 
of  recovery  by  passenger  injured  by  sudden  start  of  train,  after  stopping  fifteen 
seconds  at  station;  Chicago  &  E.  I.  R.  Co.  v.  Chancellor,  165  HI.  442,  46  N,  E. 
269,  holding  evidence  that  one  killed  at  station  by  train  intended  to  become  u 
passenger,  material  in  action  for  death;  North  Chicago  Street  R.  Co.  v.  Polkey, 
106  111.  App.  105,  sustaining  right  to  recover  for  death  of  passenger  struck  by 
wall  of  tunnel  while  standing  on  footboard;  North  Chicago  Street  R.  Co.  v. 
Cook,  145  111.  557,  33  N.  £.  958,  holding  railroad  liable  for  starting  car,  on 
signal  of  stranger,  before  passenger  is  on  board;  Chicago  &  N.  W.  R.  Co.  v. 
Weeks,  99  111.  App.  523,  holding  railroad  not  liable  for  injury  to  prospective 
passenger  crossing  track  at  improper  place;  Metropolitan  West  Side  Elev.  R. 
Co,  V.  Kersey,  80  111.  App.  304,  sustaining  right  of  recovery  by  child  five  years 
old,  injured  by  sudden  start  of  car  while  entering;  Elwood  v.  Chicago  City  R. 
Co.  90  111.  App.  399,  sustaining  refusal  to  charge  that  carrier  must  exercise 
highest  care,  skill,  and  diligence  "proper  and  consistent  with  efficient  operation 
of  care;"  West  Chicago  Street  R.  Co.  v.  Luka,  72  111.  App.  64,  holding  erroneous, 
charge  that  street  railway  company  is  insurer  of  passenger's  safety;  Moore  v. 
Snginaw,  T.  &  H.  R.  Co.  115  Mich.  107,  72  N.  W,  1112,  holding  erroneous,  charge 
that  responsibility  of  railroad  for  safety  of  passengers  does  not  depend  on  kind 
of  cars  used;  Chicago,  P.  &  St.  L.  R.  Co.  v.  Lewis,  145  111.  77,  33  N.  E.  960, 
holding  instruction  to  jury  that  carriers  are  held  to  highest  care  and  prudence 
but  are  not  insurers,  correct ;  North  Chicago  Street  R.  Co.  v.  Polkey,  203  111, 
233,  67  N.  E.  793,  holding  carrier  bound  to  do  all  that  human  care,  vigilance, 
and  foresight  can  do  to  protect  passengers. 

Cited  in  note  (31  L.  R.  A.  315)  on  duty  of  railroa<l  carrier  as  to  furnishing 
proper  cars  for  passengers. 

Distinguished  in  Toledo,  St.  L.  &  K.  C.  R.  Co.  v.  Wingate,  143  Ind.  133,  37 
N.  E.  274,  and  Townsend  v.  Nashville,  C.  &  St.  L.  R.  Co.  106  Tenn.  165,  61  S.  W. 
56,  holding  railroad  not  liable  for  injury  received  by  passenger  ali^^hting  before 
cars  had  stopped. 
»—  On   frelsbt   tralna. 

Cited  in  New  York,  C.  &  St.  L.  R.  Co.  v.  Blumenthal,  160  111.  48,  43  N.  E.  809, 
suHtaining  verdict  for  drover  caught  between  cars  while  inspecting  cattle;  Illinois 
C.  R.  Co.  v.  Beebe,  174  111.  21,  43  L.  R.  A.  213,  66  Am.  St.  Rep.  253,  50  N.  E. 
1019,  Affirming  69  111.  App.  377,  sustaining  recovery  for  death  of  drover  killed 
by  violent  jerking  of  train,  while  in  stock  car;  Chicago  &  A.  R.  Co.  v.  Winters, 
175  111.  303,  51  N.  E.  901,  sustaining  recovery  by  drover  who  was  injured  while 
walking  from  caboose  in  which  he  was  riding  to  caboose  of  new  train;  Pennsyl- 
vania Co.  v.  Greso,  79  111.  App.  132,  holding  that  railroad  cannot  by  contract 
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limit  liability  for  injury  to  drover  traveling  on  pass;  Western  Maryland  R.  Co. 
V.  State,  95  Md.  648,  53  Atl.  969,  sustaining  recovery  for  death  of  drover,  killed 
by  jumping  after  derailing  of  caboose;  Wait  v.  Omaha,  K.  C.  &  E.  R.  Co.  165 
Mo.  621,  65  S.  W.  1028,  and  Olds  v.  New  York,  N.  H.  &  H.  R.  Co.  172  Mass. 
77,  51  N.  E.  450,  holding  railroad  company  not  liable  for  injury  to  passenger 
on  freight  train,  by  ordinary  jolting;  Steele  v.  Southern  R.  Co.  55  S.  C.  394, 
74  Am.  St.  Rep.  756,  33  S.  E.  509,  -sustaining  recovery  by  passenger  on  freight 
train  injured  by  caboose  breaking  away  and  colliding  with  balance  of  train; 
Erwin  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  94  Mo.  App.  297,  68  S.  W.  88,  denying 
company's  liability  to  passenger  on  freight  train,  injured  by  being  thrown  from 
seat  on  which  he  was  lying,  by  ordinary  jerk  of  train;  Portuchek  v.  Wabash  R. 
Co.  101  Mo.  App.  55,  74  S.  W:  368,  holding  that  passenger  riding  on  freight  train 
assumes  extra  hazards  incident  to  jerking  of  train. 

Cited  in  note   (19  L.  R.  A.  311)   on  what  risk  is  assumed  by  passenger  on 
freight  train. 
—  On   elevators. 

Cited  in  Field  v.  French,  80  111.  App.  91,  holding  person  operating  elevator 
owes  duty  to  common  carrier  to  passenger;  Western  U.  Teleg.  Co.  v.  Woods,  88 
111.  App.  381,  denying  liability,  to  boy  who  was  injured  by  putting  hand  through 
grill  work  of  elevator  car;  Springer  v.  Ford,  189  111.  437,  52  L.  R.  A.  932.  82 
Am.  St.  Rep.  464,  59  N.  E.  953,  Affirming  88  111.  App.  539,  sustaining  recovery 
by  passenger  on  freight  elevator  injured  by  unexplained  giving  away  of  ma- 
chinery; Beidler  v.  Branshaw,  102  111.  App.  192,  sustaining  right  to  recover  for 
death  of  passenger  in  freight  elevator  by  being  struck  by  lintel  of  w^indow. 

19  L.  R.  A.  316,  MERCHANTS'  NAT.  BANK  v.  JAFFRAY,  36  Neb.  218,  54 

N.  W.  258. 
l.a'w  as  to  Sundays  and  bolldays. 

Cited  in  Whipple  v.  Hill,  36  Neb.  726,  20  L.  R.  A.  316,  footnote  p.  313,  33 
Am.  St.  Rep.  742,  55  N.  W.  227,  authorizing  issuance  of  attachment  order  on 
holiday. 

Cited  in  footnotes  to  Havens  v.  Stiles,  56  L.  R.  A.  736,  which  authorizes  filing 
complaint  and  issuing  summons  on  Sunday  by  clerk  of  court;  State  v.  Thomas, 
48  L.  R.  A.  459,  which  sustains  indictment  found  by  grand  jury  impaneled  on 
holiday;  Pepin  v.  Societe  St.  Jean  Baptiste,  60  L.  R.  A.  626,  which  authorizes 
hearing  and  determination  on  Sunday  of  charges  against  member  of  benefit  so- 
ciety resulting  in  expulsion;  Bennett  v.  Pulaski,  47  L.  R.  A.  278  which  sustains 
ordinance  for  closing  saloons  between  ten  and  four  at  night  and  on  Sundays, 
but  not  requirement  for  removing  curtains  on  front  doors  and  windows;  People  v. 
Thielman,  39  L.  R.  A.  218,  which  holds  keeping  open  of  saloon  on  Monday,  July 
6,  prohibited  by  statute;  Page  v.  Shainwald,  57  L.  R.  A.  173,  which  denies  right 
to  exercise  option  on  day  succeeding  holiday  on  which  it  matures. 

19  L.  R.  A.  321,  CHANDOS  v.  AMERICAN  F.  INS.  CO.  84  Wis.   184,  54  N. 

W.  b90. 
Insurance  for  benefit  of  mortsaveo. 

Cited  in  Williamson  v.  Michigan  F.  &  M.  Ins.  Co.  86  Wis.  306,  39  Am.  St.  Rep. 
906,  57  N.  W.  46,  holding  that  mortgagee  cannot  maintain  action  as  sole  plaintiff 
on  fire  insurance  policy;  Wunderlidi  y.  Palatine  F.  Ins.  Co.  104  Wis.  402,  80 
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N.  W.  471,  holding  that  policy  making  loss  payable  to  third  party  as  his  interest 
may  appear  does  not  give  him  independent  right  of  action;  Scania  Ins.  Co.  v. 
Johnson,  22  Colo.  478,  45  Pac.  431,  holding  that  sale  of  property  to  mortgagee 
invalidated  policy;  Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.  HI  Iowa,  595, 
82  Am.  St.  Rep.  529,  82  N.  W.  1023,  holding  that  judgment  may  be  awarded  to 
mortgagee  under  policy  stipulating  "loss  payable  to  mortgagee." 

Cited  in  note  (25  L.  R.  A.  308)  on  rights  of  mortgagee  to  benefit  of  insurance 
taken  in  mortgagor's  name. 

Disapproved  in  Lowry  v.  Insurance  Co.  of  N.  A.  75  Miss.  45,  37  L.  R.  A.  779, 
46  Am.  St.  Rep.  687,  21  So.  664,  sustaining  right  of  mortgagee  to  sue  alone  on 
policy  where  his  debt  exceeds  value  of  property  destroyed,  and  referring  with 
approval  to  annotation  in  main  case. 

Appointment  and  aivard  of  appraisers. 

Cited  in  Guild  v.  Atchison,  T.  &  S.  F.  R.  Co.  57  Kan.  80,  33  L.  R.  A.  82,  57 
Am.  St.  Rep.  312,  45  Pac.  82,  holding  that  appointment  of  appraisers  according 
to  valid  contract,  cannot  be  revoked;  Montgomery  v.  American  Cent.  Ins.  Co. 
108  Wis.  159,  84  N.  W.  175,  sustaining  award  rendered  according  to  agreement 
made  by  married  woman  after  fire. 

Distinguished  in  Aetna  Ins.  Co.  v.  McLead,  57  Kan.  100,  57  Am.  St.  Rep,  320, 
45  Pac.  73,  holding  inoperative,  indefinite  provision  in  policy  as  to  appointment 
of  arbitrators. 

19  L.  R.  A.  327,  ROSEMAN  v.  CAROLINA  C.  R.  CO.  112  N.  C.  709,  34  Am. 

St.  Rep.  524,  16  S.  E.  766. 
Carrier's  duty  to  paBaenir«i*a. 

Cited  in  Hansley  v.  Jamesville  &  W.  R.  Co.  115  N.  C.  612,  32  L.  R.  A.  548, 
44  Am.  St.  Rep.  474,  20  S.  E.  528,  holding  railroad  not  liable  for  punitive  damages 
on  account  of  failure  from  inability  to  run  train  on  return  trip  at  stipulated 
time. 

Cited  in  footnotes  to  Southern  P.  Co.  v.  Tarin,  54  L.  R.  A.  240,  which  holds 
<»arrier  liable  for  injurj'  to  unwarned  passenger  in  car  left  till  tracks  under- 
mined by  freshet;  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  424,  which 
denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  intoxicated, 
while  going  towards  back  of  station  after  being  helped  to  front  where  way  open 
to  street. 

Cited  in  note  (26  L.  R.  A.  130)  on  place  where  one  refusing  to  pay  fare  may 
be  ejected. 
— -  "Wben    Intoxicated. 

Cited  in  Haug  v.  Great  Northern  R.  Co.  8  N.  D.  30,  42  L.  R.  A.  670,  footnote 
p.  664,  73  Am.  St.  Rep.  727,  77  N.  W.  97,  sustaining  right  to  recover  for  death  of 
drunken  passenger  ejected  from  depot  on  stormy  night;  Fagg  v.  Louisville  & 
N.  R.  Co.  Ill  Ky.  39,  54  L.  R.  A.  922,  footnote  p.  919,  63  S.  W.  580,  which  holds 
carrier  liable  for  injury  to  drunken  trespasser  ejected  in  cut  with  knowledge 
that  other  train  will  soon  pass. 

Cited  in  footnotes  to  Chesapeake  &  O.  R.  Co.  v.  Saulsberry,  56  L.  R.  A.  580, 
which  denies  liability  to  drunken  passenger  ejected  at  station  where  ticket  ex- 
pires, for  injuries  in  attempting  to  reenter  train;  Louisville  &  N.  R.  Co.  v. 
Johnson,  31  L.  R.  A.  372,  which  holds  carrier  liable  for  death  of  ejected  drunken 
passenger  by  another  train;  Wheeler  v.  Grand  Trunk  R.  Co.  54  L.  R.  A.  955, 
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which  holds  carrier  liable  for  fall  of  drunken  passenger  permitted  to  danct;  and 
stagger  near  door  of  ba/L^gage  car;  Fisher  v.  West  Virginia  &  P.  R.  Co.  23  L.  R. 
A.  758,  which  holds  carrier  not  liable  for  injury  to  drunken  passenger  while 
coming  down  car  step  without  conductor's  knowledge,  and  falling  off. 

Cited  in  note  (40  L.  R.  A.  136)  on  intoxication  as  affecting  negligence  with 
relation  to  passengers. 

Railroad   company's   duty   to  proTlde  safe   croMlns* 

Cited  in  Tankard  v.  Roanoke  R.  &  Lumber  Co.  117  N.  C.  562,  23  S.  E.  46, 
sustaining  right  to  recover  for  injury  to  mule  cauHed  by  stepping  into  hole  be- 
tween rails  at  crossing. 

19  L.  R.  A.  331,  FIFPH  AVE.  BANK  v.  FORTY-SECOND  STREET  &  G.  STREET 
FERRY  R.  CO.  137  N.  Y,  231,  50  N.  Y.  S.  R.  712,  33  Am.  St.  Rep.  712, 
33  N.  E.  378.  , 

Liability  of  corporation  for  acta  of  avemta. 

Cited  in  Jarvis  v.  Manhattan  Beach  Co.  148  N.  Y.  657,  31  L.  R.  A.  778,  foot- 
note p.  776,  51  Am.  St.  Rep.  727,  43  N.  E.  68,  Affirming  75  Hun,  103,  26  N.  Y\ 
Supp.  1061,  holding  corporation  liable  for  transfer  clerk's  fraudulent  issue  of 
stock  certificates;  Hellman  v.  Forty-second  Street  &  G.  Street  Ferry  R.  Co.  14S 
N.  Y.  727,  42  N.  E.  723,  and  Mutual  L.  Ins.  Co.  v.  Forty-second  Street  &  G. 
Street  Ferry  R,  Co.  74  Hun,  509,  26  N.  Y.  Supp.  545,  holding  valid,  stock  fraudu> 
lently  issued  by  treasurer  and  transfer  agent  who  forged  name  of  one  oflScer; 
Hanover  Nat.  Bank  v.  American  Dock  &  T.  Co.  148  N.  Y.  621,  51  Am.  St.  Rep. 
721,  43  N.  E.  72,  holding  valid,  warehouse  receipts  issued  by  officer  to  himself, 
contrary  to  express,  but  in  accordance  with  implied,  authority;  Nowack  v.  Met- 
ropolitan Street  R.  Co.  166  N.  Y.  440,  54  L.  R.  A.  596,  82  Am.  St.  Rep.  69L 
60  N.  E.  32,  holding  admissible,  evidence  that  agent  employed  by  corporation 
to  interview  witnesses,  attempted  to  bribe  them ;  Murphy  v.  Braker,  89  Hun,  389, 
69  N.  Y.  S.  R.  774,  35  N.  Y.  Supp.  387,  holding  corporation  liable  to  innocent 
purchaser  for  fraudulent  overissue  of  stock;  Rochester  &  K.  F.  Land  Co.  v.  Roe, 
7  App.  Div.  369,  40  N.  Y.  Supp.  72,  holding  corporation  bound  by  representation 
of  directors  that  capital  stock  was  fully  paid;  Wile  &  B.  Co.  v.  Rochester  &  K. 
F.  Land  Co.  4  Misc.  574,  25  N.  Y.  Supp.  794,  holding  corporation  bound  by  rep- 
resentation of  secretary  as  to  validity  of  corporate  note;  Electric  Power  Co.  v. 
Metropolitan  Teleph.  &  Teleg.  Co.  75  Hun,  73,  27  N.  Y.  Supp.  93,  holding  cor- 
poration liable  for  servant*s  cutting  wires  of  electric  power  company  under  claim 
that  latteT  had  no  right  to  do  business ;  Benedict  v.  Guardian  Trust  Co.  58  App. 
Div.  303,  68  N.  Y.  Supp.  1082,  holding  corporation  liable  for  false  representations 
contained  in  prospectus  of  corporation;  First  Ave.  Land  Co.  v.  Parker,  111 
Wis.  8,  87  Am.  St.  Rep.  841,  86  N.  W.  604,  holding  corporation  liable  for  secre- 
tary's illegal  issue  of  stock;  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Citizens'  Nat. 
Bank,  56  Ohio  St.  387,  43  L.  R.  A.  786,  footnote  p.  777,  47  N.  E.  249,  holding 
purchaser  in  open  market  of  stock  certificates  fraudulently  issued  by  officeri&, 
entitled  thereto  as  against  corporation;  The  Normannia,  62  Fed.  480,  holding 
shipowner  liable  for  misinformation  given  by  agent  to  passenger  holding  ticket: 
Ring  V.  Long  Island  Real  Estate  Exch.  &  Invest.  Co.  93  App.  Div.  449,  87  N.  Y. 
Supp.  682,  holding  investment  company  liable  for  money  given  secretary  for 
mortgage  which  proved  to  be  forgery;  Havens  v.  Bank  of  Tarboro,  132  N.  C. 
222,  95  Am.  St.  Rep.  627,  43  S.  E.  639,  holding  bank  liable  to  pledgee  of  stock 
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certificates  signed  by  president  in  blank,  and  left  with  cashier,  who  fraudu- 
lently issued  them  to  himself  and  pledged  them  for  his  own  debts. 

Cited  in  footnotes  to  Pennsylvania  Co.  for  Ins.  on  Lives  &  G.  A.  v.  Franklin 
F.  Ins.  Co.  37  L.  R.  A.  780,  which  holds  corporation  liable  for  transferring  shares 
of  stock  on  surrender  of  original  certificates  wnth  forged  powers  of  attorney  by 
son  of  executor  intrusted  with  key  to  box  where  shares  kept;  Knox  v,  Eden 
Musee  American  Co.  31  L.  R.  A.  779,  Reversing  74  Hun,  492,  26  N.  Y.  Supp. 
842,  which  denies  corporate  liability  for  fraudulent  use  of  uncanceled  stock  cer- 
tificates; Farmers'  Bank  v.  Diebold  Safe  &  Lock  Co.  58  L.  R.  A.  620,  which 
liolds  corporation  not  bound  by  representation  of  officer  as  to  his  ownership 
of  stolen  certificate,  negotiated  as  security  for  his  own  debts. 

Distinguished  in  Bank  of  New  York  v.  American  Dock  &  Trust  Co.  70  Hun, 
153,  24  N.  Y.  Supp.  406,  holding  invalid,  warehouse  receipt  issued  by  president 
of  company  to  himself  and  transferred  to  another;  Manhattan  L.  Ins.  Co.  v. 
Forty-second«Stre€t  &  G.  Street  Ferry  R.  Co.  139  N.  Y.  150,  34  N.  E.  776,  deny- 
ing liability  for  fraudulent  issue  of  stock  by  president;  Van  Wagenen  v.  Genesee 
Falls  Permanent  Sav.  &  L.  Asso.  88  Hun,  48,  34  N.  Y.  Supp.  491,  holding  pay- 
ment of  dues  to  secretary  of  loan  association  not  paynlent  to  association;  Second 
Nat.  Bank  v.  Curtiss,  2  App.  Div.  512,  37  N.  Y.  Supp.  1028.  denying  corporate 
liability  for  attestation  of  forged  assignment  of  stock  by  president  and  treasurer; 
Rankin  v.  Colonial  Bank,  31  Misc.  230,  64  N.  Y.  Supp.  32,  holding  bank  having 
two  branches  not  liable  for  innocent  certification  of  check  at  one  branch  after 
certification  of  similar  check  at  another  branch. 

Preaamptloiia  from  face  of  papers. 

Cited  in  Watson  v.  Boston  Woven  Cordage  Co.  75  Hun,  110,  26  X.  Y.  Supp. 
1101,  holding  that  purchaser  has  right  to  assume  that  note  was  made  at  place 
stated  thereon;  American  Press  Asso.  v.  Brantingham,  75  App.  Div.  438,  78 
N.  Y.  Supp.  305,  holding  that  stock  certificates  are  not  entitled  to  same  protec- 
tion as  negotiable  instruments. 

Cited  in  note  (53  L.  R.  A.  154,  155)  on  Implied  warranty, on  sale  of  corporate 
stock. 

Bnrden  of  proof  as  to  bona  lldes. 

Cited  in  Printing  Teleg.  News  Co.  v.  Brantingham,  77  App.  Div.  283,  79  N.  Y. 
Supp.  190,  holding  burden  of  showing  good  faith  on  transferee  of  certificates 
after  proof  of  defect  in  assignor's  title. 

10  L.  R.  A.  337,  SMALL  v.  KENNEDY,  137  Ind.  299,  33  N.  E.  674. 
Appellate  procedure. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Tread  way,  143  Ind.  704,  41  N.  E.  794, 
reprinting  with  corrections  of  syllabus  142  Ind.  489,  41  N.  E.  794,  holding  that 
case  may  be  affirmed  as  to  some  appellants  and  reversed  as  to  others. 

19  L.  R.  A.  339,  CLEVELAND,  C.  C.  &  ST.  L.  R.  CO.  v.  KETCHAM,  133  Ind. 

346,  36  Am.  St.  Rep.  550,  33  N.  E.  116. 
Carrier's  liability  —  To  persona  la'wf ally  on  train. 

Cited  in  International  &  G.  N.  R.  Co.  v.  Davis,  17  Tex.  Civ.  App.  343,  43 
S.  W.  540,  holding  railway  company  liable  to  postal  clerk  for  not  properly  heat- 
ing car;  Russell  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  157  Ind.  313,  55  L.  R.  A. 
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256,  87  Am.  St  Rep.  214,  61  N.  £.  678,  holding  railroad  company  not  liable  for 
injury  to  Pullman  porter,  when  his  employer  and  himself  had  released  company; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Voigt,  176  U.  S.  518,  44  L.  ed.  569,  20  Sup. 
Ct.  385,  Reversing  79  Fed.  562,  holding  railroad  company  not  liable  to  express 
messenger,  when  he  and  his  employer  had  released  it  from  liability. 

Cited  in  footnotes  to  Kansas  City,  M.  &  B.  R.  Co.  ▼.  Southern  R.  News  Co. 
45  L.  R.  A.  380,  which  sustains  contract  by  news  company  to  indemnify  carrier 
against  liability  for  injuries  to  news  agents  carried  on  trains;  Blake  v.  Bur- 
lington, C.  R.  &  N.  R.  Co.  21  L.  R.  A.  559,  which  holds  hazard  not  assumed  per  se 
by  member  of  theatrical  troupe  riding  in  show  car;  Jones  v.  St.  Louis  S.  W.  R. 
Co.  26  L.  R.  A.  718,  which  holds  palace  car  porter  not  fellow  servant  of  engineer 
and  trainman;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Headland,  20  L.  R.  A.  822,  which 
holds  presumption  that  person  on  train  is  a  passenger,  not  applicable  to  on« 
riding  in  caboose  attached  to  freight  train. 

Cited  in  notes  (22  L.  R.  A.  797)  on  right  of  person  riding  on^pass  or  con- 
tract for  free  passage;  (30  L.  R.  A.  161)  on  railroad  companies  as  private  car- 
riers in  drawing  special  trains  or  special  ears. 

—  For  nesliffence  off  mall  affcnt. 

Cited  in  footnotes  to  Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  de- 
nies carrier's  liability  for  mail  agent's  negligence  in  throwing  off  mail  bag; 
Galloway  v.  Chicago,  M.  &  St.  P.  R.  Co.  23  L.  R.  A.  442,  which  holds  carrier 
liable  for  injury  by  mail  agent  throwing  mail  sack  on  platform. 

—  For  deatmctton  of  mall. 

Distinguished  in  Boston  Ins.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  434, 
59  L.  R.  A.  801,  92  N.  W.  88,  holding  railroad  company  not  liable  to  sender  of 
registered  mail  destroyed  by  negligence  of  its  servants. 

19  L.  R.  A.  342,  PEOPLE  ex  rel.  HODSON  v.  MINER,  144  111.  308,  33  N.  E.  40. 
RlKbt  of  state  to  appeal. 

Cited  in  People  v.  John  York  Co.  80  111.  App.  163,  denying  right  of  people  to 
appeal  from  acquittal  of  charge  of  violating  pharmacy  act;  Portland  v.  Erickson, 
39  Or.  10,  62  Pac.  753,  holding  that  city  cannot  appeal  from  acquittal  of  charge 
of  violating  ordinance  punishable  by  fine  or  imprisonment. 

Cited  in  footnotes  to  People  v.  Raymond,  19  L.  R.  A.  649,  which  holds  state 
not  entitled,  under  statute,  to  sue  out  writ  of  error;  State  v.  Savery,  49  L.  R. 
A.  585,  which  denies  right  of  state  to  appeal  from  general  verdict  of  not  guilty, 
entered  on  defendant's  motion  because  warrant  issued  without  affidavit;  State  v. 
Lee,  27  L.  R.  A.  498,  which  holds  valid,  act  giving  state  right  of  appeal  in  crim- 
inal cases;  State  v.  Myer,  52  L.  R.  A.  346,  which  sustains  state's  right  to  writ 
of  error  to  review  judgment  reversing  conviction. 

Distinguished  in  People  v.  Kelly,  187  111.  335,  58  N.  E.  373,  upholding  right 
of  people  to  appeal  from  judgment  in  action  for  fines  under  dentistry  act. 

19  L.  R.  A.  349,  CORTESY  v.  TERRITORY,  6  N.  M.  682,  30  Pac.  947. 

Cited  in  Territory  v.  Cook,  7  N.  M.  252,  33  Pac.  1022,  for  part  of  Btatement 
of  facts. 
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19  L.  R.  A.  357,  ARP  v.  STATE,  97  Ala.  5,  38  Am.  St.  Rep.  137,  12  So.  301. 
Grounds    for   qvaslilngr   venire. 

Cited  in  Jones  v.  State,  104  Ala.  32,  16  So.  135;  Bowen  v.  State,  119  Ala.  9, 
24  So.  551,  refusing  to  quash  venire  because  jurors  had  served  within  last 
twelve  months;  Caddell  v.  State,  129  Ala.  63,  30  So.  76,  refusing  to  quash  venire 
because  one  juror  was  not  summoned  or  not  at  trial;  Webb  v.  State,  100  Ala. 
62,  14  So.  865,  refusing  to  quash  venire  on  ground  that  two  special  jurors  were 
not  summoned,  when  sheriff  had  made  diligent  search  for  them;  Childs  v.  State, 
97  Ala.  52,  12  So.  44,  holding  alleged  invalidity  of  act  under  which  jurors 
drawn,   insufficient  ground  for  quashing  venue. 

Competency  of  Jnrora. 

Cited  in  Ragsdale  v.  State,  134  Ala.  31,  32  So.  674,  sustaining  competency  of 
juror  who  says  he  has  opinion  of  guilt,  but  that  it  would  not  influence  verdict. 

Crime  committed  nndcr  dnreaa. 

Cited  in  State  v.  Fisher,  23  Mont.  557,  59  Pac.  919,  holding  one  guilty  of  mur- 
der who  killed  another  at  command  of  third  person;  Murphy  v.  State,  108  Ala. 
13,  18  So.  557.  holding  that  one  compelled  to  be  an  accomplice  is  guilty  of  mur- 
der, if  shot  fired  by  him,  although  it  kills  person  not  intended. 

19  L.  R.  A.  362,  STATE  v.  BREWER,  38  S.  C.  263,  37  Am.  St.  Rep.  752,  16  S. 

E.    1001. 
Criminal    nature   of    bastardy   proceedlnira. 

Cited  in  Ex  parte  Bridgforth,  77  Miss.  420,  78  Am.  St.  Rep.  632,  27  So.  622, 
holding  that  putative  father  may  be  imprisoned  on  failure  to  give  bond. 

Cited  in  footnote  to  State  v.  Ostwalt,  32  L.  R.  A.  396,  which  holds  uncon- 
stitutional, provision  for  appeal  by  mother  from  acquittal  of  putative  father  in 
bastardy  case. 

iBftprlaonment   for  debt. 

Cited  in  Carr  v.  State,  106  Ala.  38,  34  L.  R.  A.  647,  64  Am.  St.  Rep.  17,  17 
So.  350,  holding  constitutional  provision  "that  no  person  shall  be  imprisoned 
for  debt,"  violated  by  act  making  it  misdemeanor  for  banker  to  receive  deposit 
when  insolvent. 

Cited  in  note  (34  L.  R.  A.  669)  on  constitutionality  of  imprisonment  for  debt. 

19  L.  R.  A.  365.  GIBNEY  v.  STATE,  137  N.  Y.  1,  33  Am.  St.  Rep.  690,  33  N. 
E.  142. 
Action  for  death  of  son  in  same  accident,  in  137  N.  Y.  529,  33  N.  E.  143. 
Proxlnnate    canae   of    Injury. 

Cited  in  Travell  v.  Bannerman,  71  App.  Div.  444,  75  N.  Y.  Supp.  866,  holding 
deposit  of  caked  gunpowder  on  lot,  proximate  cause  of  injury  to  boy  who 
exploded  it  after  it  had  been  carried  from  lot  by  another  boy;  Browning  v. 
Wabash  Western  R.  Co.  124  Mo.  71,  24  S.  W.  731,  holding  loading  cars  and 
removing  brakes,  proximate  cause  of  death  of  engineer  due  to  collision  with 
such  cars;  Lynn  Gas  &  Electric  Co.  v.  Meriden  F.  Ins.  Co.  158  Mass.  575,  20  L. 
R.  A.  303,  35  Am.  St.  Rep.  540,  33  N.  E.  690,  holding  fire  causing  short  circuit 
proximate  cause  of  destruction  of  electric  machinery  in  remote  part  of  build- 
ing; Sheltrawn  v.  Michigan  C.  R.  Co.  128  Mich.  673,^  87  N.  W.  893,  holding  de- 
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fective  brake  proximate  cause  of  injury  to  brakeman  resulting  from  falling 
of  log  from  car  caused  by  audden  stoppage  of  car  by  blocking;  Leeds  v.  New 
York  Teleph.  Go.  79  App.  Div.  126.  80  X.  Y.  Supp.  114,  holding  negligence  in 
securing  wire  by  passing  it  around  chimney,  proximate  cause  of  injury  to  pedes- 
trian due  to  fall  of  chimney  caused  by  derrick  striking  wire;  Whitworth  v. 
Shreveport  Belt  R.  Co.  112  La.  373,  65  L.  R.  A.  132,  36  So.  414,  holding  de- 
fective insulation  of  trolley  wire  cause  of  death  of  one  who  grabbed  telephone 
wire,  which  was  lying  over  former,  to  draw  it  away  from  helpless  coemploy€»e; 
Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittstield  Shoe  Co.  72  N.  H.  548.  58  Atl.  242, 
holding  omission  of  heating  company  to  foresee  result  of  le;^8or*s  failure  to  pre- 
vent escape  of  water,  proximate  cause,  of  injury  to  lessee  due  to  escape  of  water 
from  frozen   pipes. 

Cited  in  footnotes  to  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A. 
582,  as  to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  to 
caboose;  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds  excessive  speed 
not  proximate  cause  of  death  of  boy  attempting  to  catch  on  train;  Mueller  v. 
Milwaukee  Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sudden  stopping  of  street 
car  in  front  of  funeral  procession,  cause  of  injury  to  first  carriage  by  pole  of 
second. 

Distinguished  in  Hollenbeck  v.  Johnson,  79  Hun,  506,  29  N".  Y.  Supp.  94.1, 
holding  escape  of  cow  from  pasture  and  entry  into  neighbor's  barn  causing  floor 
to  give  way,  not  proximate  cause  of  injury  to  owner  of  barn,  who  fell  into  hole 
made  by  cow;  Laible  v.  New  York  C.  &  H.  R.  R.  Co.  13  App.  Div.  582,  43 
N.  Y.  Supp.  1003,  holding  unreasonable  blacking  of  crossing  proximate  cause  of 
injury  caused  by  horse  becoming  frightened  at  another  train;  Chattanooga  Light 
A  P.  Co.  V.  Hodges,  109  Tenn.  336,  60  L.  R.  A.  460,  97  Am.  St.  Rep.  844.  70  S. 
W.  616,  holding  employer's  construction  of  combustible  building,  not  proximate 
cause  of  death  of  employee  who  re-entered  burning  building  to  telephone  alarm. 

Imjary   from    attempt   to   rescue   another. 

Cited  in  Manthey  v.  Rauenhuehler,  71  App.  Div.  176,  75  N.  Y.  Supp.  714,  hold- 
ing that  driver's  failure  to  tie  horse  renders  owner  liable  for  death  of  one 
killed  by  seizing  horse  to  save  children  in  street;  Chicago  Terminal  Transfer 
R.  Co.  V.  Kotoski,  101  111.  App.  306,  holding  not  negligence  to  delay  one's  own 
escape  to  rescue  girl  from  railroad  trestle;  Corbin  v.  Philadelphia,  195  Pa. 
470,  49  L.  R.  A.  724,  78  Am.  St.  Rep.  825,  45  Atl.  1070,  holding  going  into 
trench  filled  with  deadly  gas  negligently  left  uncovered,  to  rescue  child  who  was 
overcome,  not  such  negligence  as  will  bar  recovery;  Morrissey  v,  Westchester 
Electric  R.  Co.  18  App.  Div.  72,  79  N.  Y.  S.  R.  447,  45  N.  Y.  Supp.  444,  holding 
workman  not  guilty  of  contributory  negligence  by  removing  plank  from  track 
in  front  of  approaching  car;  Pittsburg,  C.  C.  &  St.  L.  R.  Co.  v.  Lynch,  69  Ohio 
St.  136,  63  L.  R.  A.  507,  100  Am.  St.  Rep.  654,  68  N.  E.  703,  holding  railroad 
company  liable  for  "kicking"  car  over  crossing,  injuring  one  who  was  attempt- 
ing to  rescue  woman. 

Cited  in  note  (49  L.  R.  A.  718)  on  voluntarily  incurring  danger  to  save  life 
of  another  person  as  contributory  negligence. 

Distinguished  in  Sann  v.  H.  W.  Johns  Mfg.  Co.  16  App.  Div.  257,  44  X.  Y. 
Supp.  641,  holding  master  who  was  free  from  negligence,  not  liable  for  death 
of  servant  caused  while  attempting  to  rescue  coservant;  Maryland  Steel  Co.  ^. 
Marney,  88  Md.  496,  42  L.  R.  A.  847,  footnote,  p.  842,  71  Am.  St.  Rep.  441,  42 
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Atl.  60,  holding  voluntarily  incurring  danger  to  save  another  person's  life  not 
contrihutoxy  negligence. 

Conatmctl^e  notice  of   defect. 

Cited  in  footnote  to  Thomas  v.  Flint,  47  L.  R.  A.  499,  which  holds  mere 
existence  of  defect  in  bridge  for  two  or  three  days  not  constructive  notice  to  city. 
Claim  affalnat  state. 

Cited  in  note  (42  L.  R.  A.  37,  69)  on  what  claims  constitute  valid  demands 
against  a  state. 

19  L.  R.  A.  367,  PENDERY  v.  ALLEN,  60  Ohio  St.  121,  33  N.  E.  716. 

Appeal  from  order  for  distribution  of  assets,  in  53  Ohio  St.  251,  41  N.  E.  256. 
Creditor's  rlffht  to  property  pledged  as  Indemnity. 

Cited  in  Henderson-Achert  Lithographing  Co.  v.  John  Shillito  Co.  64  Ohio 
St.  261,  83  Am.  St.  Rep.  745,  60  N.  E.  296,  Affirming  6  Ohio  N.  P.  30,  and  Meeker 
V.  Waldron,  62  Neb.  695,  87  N.  W.  639,  holding  creditor  upon  insolvency  of  debtor 
and  surety  in  replevin,  entitled  by  subrogation  to  benefit  of  property  pro- 
vided  for   surety's    indemnity. 

Validity  of  mortvave  by  insolvent. 

Cited  in  Brinkerhoff  v.  Tracy,  65  Ohio  St.  571,  45  N.  E.  1100,  holding  mortgage 
in  trust  for  preferred  creditors,  void  under  insolvency  act,  when  property  mort- 
gaged largely  in  excess  of  claims  of  such  creditors;  Re  Schuh,  2  Ohio  N.  P. 
381,  holding  mortgage  to  two  creditors,  executed  just  prior  to  assignment  for 
benefit  of  creditors,  inures  to  benefit  of  all  creditors;  Walker  v.  Walker,  4 
Ohio  N.  P.  325,  declaring  mortgages  given  without  consideration  to  members 
of  family  just  prior  to  assignment  for  benefit  of  creditors,  void. 

Iiriftat    coastltnte*    general   asslvnment    for    creditors. 

Cited  in  Maas  v.  Miller,  58  Ohio  St.  498,  61  N.  E.  168,  holding  that  insolvent 
makes  general  assignment  when  he  conveys  property  to  pay  debts;  First  Nat. 
Bank  v.  F.  C.  Trebein  Co.  69  Ohio  St.  330,  52  N.  E.  834,  holding  transfer  of 
all  insolvent  debtor's  property  to  corporation,  in  exchange  for  stock,  which 
he  assigns  to  certain  creditors  as  collateral  security  for  their  claims,  amounts 
to  general  assignment. 

Cited  in  footnote  to  Sandwich  Mfg.  Co.  v.  Max,  24  L.  R.  A.  624,  which  holds 
conveyance  in  absolute  payment  of  debt  not  unlawful  preference,  which  will 
justify -other  creditors  in  asking  that  it  be  declared  a  general  assignment. 

Cited  in  note  (37  L.  R.  A.  364)  on  whether  preference  by  mortgage  or  sale 
is   an  assignment  for  creditors. 

Distinguished  in  Hegler  v.  Grove,  63  Ohio  St.  425,  59  N.  E.  162,  sustaining  as 
equitable  mortgage,  deed  given  to  creditor  and  received  in  good  faith  to  secure 
creditor  as  surety  and  for  future  indorsements. 

19  L.  R.  A.  371,  GOODRICH  v.  TENNEY,  144  111.  422,  36  Am.  St.  Rep.  459, 

33  N.  E.  44. 
Contracts   contrary   to   public   policy. 

Cited  in  Cisna  v.  Sheibley,  88  111.  App.  393,  holding  void,  contract  to  obtain 
insurance  on  life  of  person  in  whom  parties  have  no  insurable  interest;   Fields 
V.  Brown,  188  111.  115,  58  N.  E.  977,  Reversing  89  111.  App.  290,  holding  lessee 
L.  R.  A.  Au.— Vol.  III.— 17. 
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of  property  to  be  used  as  house  of  ill-fame,  entitled  to  defend  against  onfore^ 
ment  of  provisions  of  lease,  though  in  pari  delicto  with  le^-sor: 
Shortall  v.  Fitzsimons  &  C.  Co.  93  111.  App.  233,  holding  void, 
contract  to  build  wall  in  Lake  Michigan  and  on  land  belonging  to  state;  Bennu- 
dez  Asphalt  Paving  Co.  v.  Critch field,  62  111.  App.  228,  denying  right  to  recover 
for  services  under  contract  to  pay  for  procuring  paving  contracts:  Missouri, 
K.  &  T.  R.  Co.  v.  Bowles,  1  Ind.  Terr.  261,  40  S.  W.  899,  holding  contract  of 
shipment  violating  interstate  commerce  law  as  to  rates,  void. 

Cited  in  footnotes  to  Brown  v.  First  Nat.  Bank,  24  L.  R.  A.  206,  which  holdj^ 
contract  by  justice  to  secure  arrest  of  person  over  whom  he  has  no  juris- 
diction, with  compensation  contingent  on  recovery  of  property,  void;  Qu»rk  v. 
Muller,  25  L.  R.  A.  87,  which  holds  void,  contract  to  procure  testimony  that 
wiH  win  lawsuit;  Brooks  v.  Cooper,  21  L.  R.  A.  617,  which  holds  void,  contract 
between  newspapers  for  alternate  selection  and  division  of  profits  of  public 
printing. 

Distinguished  in  Johnson  v.  Pietsch,  94  111.  App.  460,  sustaining  contract  lo 
pay  $500  for  testimony  of  expert  in  condemnation  proceedings;  Casserleigh  v. 
Wood,  14  Colo.  App.  279,  59  Pac.  1024,  upholding  contract  to  furnish  evi- 
dence in  party's  possession  and  employ  counsel  to  enforce  another's  rights: 
McDonald  v.  Lund,  13  Wash.  421,  43  Pac.  348,  sustaining  right  to  recover  money 
due  partner  on  gambling  contract. 

19  L.  R,  A.  377,  HUNT  v.  KINGSTON,  3  Misc.  309,  51  N.  Y.  S.  R,  505,  23  N. 
Y.  Supp.  352. 

19  L.  R.  A.  379,  HASKETT  v.  MAXEY,  134  Ind.  182,  33  N.  E.  358. 
Childlens  second  ^vife'n  Intereiit  in  haiiband*ii  property. 

Cited  in  Smith  v.  McClain,  146  Ind.  83,  45  N.  E.  41,  and  Thompson  v.  Henry. 

153  Ind.  68,  54  N.  E.  109,  holding  that  decedent's  childless  widow  takes  fee  of 
one  third  of  land,  of  which  cliildren  by  former  wife  are  "forced  heirs;"  Byrum 
V.  Henderson,  151  Ind.  105,  51  N.  E.  94,  holding  claim  of  childless  second 
wife  to  property  of  deceased  husband,  superior  to  that  of  next  of  kin  of  child  of 
former  marriage  who  died  without  descendants  before  widow;    Boll  v.   Shaflfer, 

154  Ind.  424,  56  N.  E.  217,  holding  that  children  of  former  marriage  have  no 
present  estate  in  interest  of  childless  second  wife  in  real  estate  of  their  father; 
Biirf^ot  V.  Merritt,  155  Ind.  145,  57  N.  E.  714,  holding  that  children  by  former 
marriage  conveying  real  estate  in  1883  except  life  interest  of  childlesB  sec- 
ond wife,  estopped  from  claiming  title  to  her  third  interest  as  her  "forced  heirs'* 
after  her  death  in  1897;  Helt  v.  Helt,  152  Ind.  145,  52  N.  E.  699,  holding  plain- 
tiff entitled  to  fee  in  one  third  of  husband's  real  estate,  where  he  left  children 
by  former  wife  and  child  by  plaintiff  by  former  marriage;  Stephenson  v.  Boody, 
139  Ind.  65,  38  X.  E.  331,  holding  that  conveyances  made  previous  to  May,  1881, 
by  children  of  first  marriage  coirv\\ved  fee  of  childless  widow's  third;  Myers  v. 
Bcyd,  144  Ind.  498,  43  N.  E.  567,  holding  that  conveyance  made  previous 
to  May,  1881,  by  child  of  first  marriage  conveyed  fee  of  widow's  third;  Hate- 
man  v.  Bennett,  31  Ind.  App.  280,  67  N.  E.  713,  denying  right  of  childless  sei- 
ond  wife  to  recover  land  devised  by  husband  to  his  stepmother. 

IVben  ntatnte  of  limitatlonii  beffina  to  run. 

Cited  in  Irey  v.  Mater,  134  Ind.  248,  33  N.  E.  1018,  holding  that  statute  of 
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limitations  does  not  operate  against  riglit  of  action  of  children  of  decedent  as 
to  lands  to  i^^hich  widow  succeeded,  until  widow's  death. 

Qaltdatm  deed  a«  iMir  to  after-aoQulred  title. 

Cited  in  footnote  to  Johnson  v.  Johnson,  59  L.  R.  A.  748,  which  holds  grantee 
in  quitclaim  deed  vested  with  title  acquired  by  warrantor  to  grantor  after 
warranty  deed  delivered. 

Adverse  poMienaloii  avainat  ovrnera  of  fatiire  entatea. 

Cited  in  note  (19  L.  R.  A.  847)  on  adverse  possession  against  remaindermen 
and  owners  of  future  estates. 

Trial  of  title  in  partition  action. 

Cited  in  Fordice  v.  Lloyd,  27  Ind.  App.  419,  60  N.  E.  367,  holding  that  title 
will  not  be  tried  in  partition  when  title  not  in  issue. 

.  Distinguished  in  Irvin  v.  Buckles,  148  Ind.  393,  47  N.  E.  822,  holding  decree 
in  partition  res  judicata  as  to  interests  of  parties. 

"Wbat  lavr   ffovema  partition  action. 

Cited  in  Mickels  v.  Ellsesser,  149  Ind.  419,  49  N.  E.  373,  holding  that  widow 
and  daughter  partitioning  land  by  deed  are  bound  by  law  then  in  force. 

Cbanve   in   deciaion   aa   impairing  contract. 

Cited  in  Center  School  Twp.  v.  State,  150  Ind.  173,  49  N.  E.  961,  holding  that 
last  decision  of  court  of  last  resort  must  be  construed  to  be  the  law;  United 
States  Sav.  Fund  &  Invest.  Co.  v.  Harris,  142  Ind.  243,  40  N.  E.  1072,  holding 
that  where  contract  is  affected  by  statute,  decision  of  court  construing  statute 
before  execution  of  contract  must  control  decision  in  action  on  contract. 

Cited  in  footnote  to  Gross  v.  Whitley  County,  58  L.  R.  A.  394,  which  denies 
county  treasurer's  right  to  compensation  under  statute  in  force  during  first  term 
for   ser^'ices   during   second   term   under   different   statute. 

Distinguished  in  Hardinsburg  v.  Cravens,  148  Ind.  9,  47  N.  E.  153,  holding 
that  change  in  construction  of  statute  requiring  notice  to  owner  of  application 
to  lay  out  road  applies  to  proceedings  previous  to  cliange  when  no  contract  has 
been  made  relying  on  former  construction;  Falconer  v.  Simmons,  51  W.  Va.  177, 
41  S.  E.  193,  holding  decision  which  overrules  former  decision  construing  con- 
tract does  not  retroact  so  as  to  invalidate  such  contract. 

Jndvment   reveraed   aa   to   one   and  affirmed   aa    to   another. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  142  Ind.  489,  41  N.  E.  794, 
holding  that  case  may  be  reversed  as  to  some  and  affirmed  as  to  other  appellants; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Treadway,  143  Ind.  704,  41  N.  E.  794,  holding 
that  judgment  on  special  verdict  may  be  reversed  as  to  some  and  affirmed  as  to 
other  appellants. 

Q,aeationa   conaidered  on  appeal. 

Cited  in  Dowell  v.  Talbot  Paving  Co.  138  Ind.  676,  38  N.  E.  389,  holding  it 
unnecessary  to  examine  sufficiency  of  complaint,  when  some  question  is  pre- 
sented in  conclusions  of  law. 

19  L.  R.  A.  382,  COEUR  D'ALENE  COXSOL.  &  MIX.  CO.  v,  MINERS'  UNION, 

61   Fed.  260. 
R.llS:l&t    to    injunction. 

Cited  in  Milwaukee  Electric  R.  &  Light  Co.  v.  Bradley,  108  Wis.  489,  84  N. 
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W.  870,  holding  that  court  may  enjoin  commencement  of  several  ciyil  and  crim- 
inal actions  to  test  street  car  company's  right  to  collect  more  than  one  fare. 
Distinguished  in  Everett  Piano  Co.  v.  Bent,  60  111.  App.  378,  refusing  injunc- 
tion restraining  issue  of  circulars  that  "orchestral  attachment"  was  infringement 
and  suit  was  to  be  commenced  therefor. 

—  Avalnst  boycott. 

Cited  in  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  112,  30  Atl.  881,  granting 
injunction  restraining  workingmen  from  boycotting  newspaper  by  threats  or 
circulars;  Longshore  Printing  Co.  v.  Howell,  26  Or.  548,  28  L.  R,  A.  474,  46  Am. 
St.  Rep.  640,  38  Pac.  547,  holding  that  injunction  will  not  be  granted  to  re- 
strain continiiance  of  boycott  by  printers'  union  because  of  single  act  of  tres- 
pass. 

Cited  in  footnotes  to  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A 
951,  which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation 
of  merchants  not  to  deal  with  boycotted  firm;  Bohn  Mfg.  Co.  v.  Northwestern 
Lumbermen's  Asso.  21  L.  R.  A.  337,  which  denies  right  to  enjoin  sending  no- 
tice to  other  members  of  combination  of  one  member's  violation  of  agreement 
to  refrain  from  dealing  with  certain  persons. 

"•^  As-alnst  strike*  and  luie  of  violence. 

Cited  in  Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Pennsylvania  Co.  19  L.  R.  A.  395, 
5  Inters.  Com.  Rep.  522,  54  Fed.  744,  sustaining  temporary  injunction  restrain- 
ing chief  of  locomotive  engineers  from  ordering  strike;  Arthur  v.  Oakes,  25  L. 
R.  A.  430,  4  Inters.  Com.  Rep.  756,  11  C.  C.  A.  224,  24  U.  S.  App.  239,  d3  Fed 
324,  Modifying  25  L.  R.  A.  419  note,  60  Fed.  810,  sustaining  injunction  restrain- 
ing employees  of  receiver  of  railroad  from  disabling  rolling-stock  during  strike; 
Cumberland  Glass  Mfg.  Co.  v.  Glass  Bottle  Blowers'  Asso.  59  N.  J.  Eq.  56,  46 
Atl.  208,  granting  injunction  against  picketing  factory  when  acts  are  co- 
ercive; Vegelahn  v.  Gunter,  167  Mass.  98,  35  L.  R.  A.  723,  57  Am.  St.  Rep.  443, 
44  N.  E.  1077,  granting  injunction  against  strikers  maintaining  patrol  in  front 
of  factory;  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers'  Unions 
Nos.  1  &  3,  90  Fed.  615,  granting  injunction  restraining  striking  workmen  from 
congregating  in  street  near  factory;  Davis  v.  Zimmerman,  91  Hun,  492,  36  N. 
Y.  Supp.  303,  sustaining  injunction,  pendente  lite,  restraining  strikers  from  pre- 
venting persons  by  threats  and  force  from  entering  service;  Union  P.  R.  Co.  v. 
Ruef,  120  Fed.  105,  authorizing  injunction  restraining  striking  employees  on 
picket  duty,  from  interfering  with  workmen  by  means  of  threats  and  violence. 

Cited  in  footnote  to  National  Protective  Asso.  v.  Cumming,  58  •L.  R.  A.  135, 
which  denies  injunction  against  members  of  labor  organization  for  threatening 
to  stop  work  unless  nonunion  men  are  discharged. 

Cited  in  note  (28  L.  R.  A.  465)   on  injunction  against  strikes. 

—  Avalnst  combination  of  employers. 

Cited  in  Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App.  290,  71  S.  W. 
455,  holding  that  injunction  will  lie  to  dissolve  agreement  not  to  sell  goods  to 
others  than  members  of  association. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful,  com- 
bination of  employers  to  prevent  advance  in  wages. 

Avalnst   blackllatlnff. 

Cited  in  note  (20  L.  R.  A.  342)  on  injunctions  against  blacklisting. 
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lilabllltT  for  damag-e  to  bii«ineMi. 

Cited  in  note  (64  L.  R.  A.  94)  on  liability  for  damage  to  business  bj  injuring 
tangible  property  of  other  party. 

19  L.  R.  A.  387,  TOLEDO,  A.  A.  A  N.  M.  R,  CO.  v.  PENNSYLVANIA  CO.  6 
Inters.  Com.  Rep.  522,  54  Fed.  730. 

Attachment  for  contempt  in  disobeying  injunction  in  19  L.  R.  A.  396,  6  Inters. 
Com.  Rep.  657,  54  Fed.  746. 

Order  denying  application  for  writ  of  habeas  corpus  for  violation  of  injunc- 
tion affirmed  in  Ex  parte  Lennon,  12  C.  C.  A.  139,  22  U.  S.  App.  561,  64  Fed. 
324,  which  was  affirmed  in  166  U.  S.  App.  548,  41  L.  ed.  1110. 

Appeal  to  Supreme  Court  from  same  order  previously  dismissed  in  160  U.  S. 
393,  37  L.  ed.  1123. 
Rlffht  to  inJuBOtlon. 

Cited  in  Averill  v.  Southern  R.  Co.  75  Fed.  737,  refusing  injunction  to  receiver 
restraining  unreasonable  rate  cutting,  because  les.sees  of  roads  not  made  parties; 
Tift  V.  Southern  R,  Co.  123  Fed.  793,  denying  injunction  restraining  railroad 
company's  enforcing  increase  of  rate  for  shipment  of  yellow  pine;  Wiemer  v. 
Louisville  Water  Co.  130  Fed.  256,  sustaining  injunction  restraining  water  com- 
pany from  refusing  to  supply  water  to  consumer,  when  such  refusal  is  an  unlaw- 
ful discrimination;  Bohn  Mfg.  Co.  v.  Northwestern  Lumbermen's  Asso.  21  L  R. 
A.  337,  which  denies  right  to  enjoin  sending  notice  to  other  members  of  combina- 
tion, of  one  member's  violation  of  agreement  to  refrain  from  dealing  with  certain 
persons. 

Distinguished  in  Everett  Piano  Co.  ▼.  Bent,  60  111.  App.  378,  refusing  injunc- 
tion restraining  issue  of  circulars  that  "orchestral  attachment"  was  infringe- 
ment and  suit  was  to  be  commenced  therefor;  Central  Stock  Yards  Co.  v.  Louis- 
ville Sl  N.  R.  Co.  112  Fed.  827,  refusing  injunction  to  compel  railroad  company 
to  deliver  interstate  freight  at  complainant's  yards,  when  right  to  injunction  not 
clear. 
— *  AvaluBt   ollloer   of   eoart. 

Cited  in  Chattanooga  Terminal  R.  Co.  v.  Felton,  69  Fed.  283,  granting  injunc- 
tion restraining  receiver  from  using  and  requiring  removal  of  tracks  laid  by  him. 
— *  Avalnut  ■trllces  and  n«e  of  violence. 

Cited  in  Arthur  v.  Oakes,  25  L.  R.  A.  426,  11  C.  C.  A.  218,  4  Inters.  Com.  Rep. 
766,  24  U.  S.  App.  239,  63  Fed.  310,  modifying  60  Fed.  810,  sustaining  injunction 
restraining  employees  of  receiver  of  railroad  from  disabling  rolling-stock  during 
strike;  Davis  v.  Zimmerman,  91  Him,  492,  36  N.  Y.  Supp.  303,  sustaining  injunc- 
tion, pendente  lite,  restraining  strikers  from  preventing  persons  by  threats  and 
force  from  entering  service;  Vegelahn  v.  Gunter,  167  Mass.  99,  35  L.  R.  A.  724, 
67  Am.  St.  Rep.  443,  44  N.  E.  1077,  granting  injunction  against  strikers  main- 
taining patrol  in  front  of  factory;  American  Steel  &  Wire  Co.  v.  Wire  Drawers' 
&  Die  Makers'  Unions  Nos.  1  &  3,  90  Fed.  615,  granting  injunction  forbidding 
striking  employees  from  congregating  in  street  in  front  of  mill;  Thomas  v.  Cin- 
cinnati, N.  O.  &  T.  P.  R,  Co.  4  Inters.  Com.  Rep.  797,  62  Fed.  821,  restraining 
employees'  organization  of  combination  to  arrest  operation  of  railroad  until  cer- 
tain demands  are  granted;  Wabash  R.  Co.  v.  Hannahan,  121  Fed.  565,  holding 
statement  by  officials  of  labor  organization  that  strike  will  be  ordered  unless  de- 
mand relating  to  wages  is  granted,  insufficient  ground  for  injunction;  Union  P. 
R.  Co.  V.  Ruef.  120  Fed.  105,  sustaining  injimction  restraining  striking  employees 
on  picket  duty,  from  interfering  with  workmen  by  means  of  threats  and  violence. 
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Cited  in  footnote  to  National  Protective  Asso.  v.  Cumming,  58  L.  R.  A.  13o, 
which  denies  injunction  against  members  of  labor  organization  for  threatening  to 
stop  work  unless  non-union  men  are  discharged. 

Cited  in  note  (28  L.  R.  A.  468)  on  injunction  against  strikes. 

—  Aflralniit    boycott. 

Cited  in  Oxley  Stave  Co.  v.  Coopers'  International  Union,  72  Fed.  699.  grant- 
ing injunction  against  employees  declaring  boycott  against  employer  because  of 
his  use  of  machinery  to  manufacture  barrels;  Beck  v.  Railway  Teamsters'  Pr(v 
tective  Union,  I]8  Mich.  518,  42  L.  R.  A.  415,  74  Am.  St.  Rep.  421,  77  N.  W.  13. 
authorizing  injunction  against  circulation  of  boycotting  circulars  for  purpose  of 
intimidating  and  preventing  public  from  trading  with  employer;  Continental  In  . 
Co.  V.  Board  of  Fire  Underwriters,  67  Fed.  319,  sustaining  injunction  rrstrainin,' 
agent  of  combination  of  insurance  companies  from  threatening  to  boyct  *.  t  agents 
and  customers  of  outside  companies  unless  they  withdraw  their  patronage;  Barr 
V.  Essex  Trades  Council,  53  N.  J.  Eq.  116,  30  Atl.  881,  granting  injunction  re- 
straining workingmen  from  boycotting  newspaper  by  I'.reata  or  circulars;  Long 
shore  Printing  Co.  v.  Howell,  26  Or.  548,  28  L.  R.  A.  474,  45  Am.  St.  Rep.  640,  .3^ 
Pac.  547,  holding  that  injunction  will  not  be  granted  to  restrain  continuance  of 
boycott  by  printers*  union  because  of  single  act  of  trespass;  A.  B.  Farquhar  Co. 
V.  National  Harrow  Co.  49  L.  R.  A.  766,  42  C.  C.  A.  601,  102  Fed.  715,  authoriz- 
i:*;^  injunction  restraining  sending  of  notices  by  owner  of  patent  for  purpose  of 
d(*stroying  another's  business  by  threatening  latter's  agents  and  customers  with 
suits  for  infringement. 

Cited  in  footnotes  to  Marz-&  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R,  A.  951. 
which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of 
merchants  not  to  deal  with  boycotted  firm;  Gray  v.  Building  Trades  Council.  91 
Minn.  179,  63  L.  R.  A.  758,  97  N.  W.  603,  sustaining  injunction  restraining  strik- 
ing employees  from  declaring  boycott  against  firm  of  electrical  contractors,  un- 
less demands  of  union  granted. 

—  As-alnat  multiplicity  of  action*. 

Cited  in  Milwaukee  Electric  R,  &  Light  Co.  v.  Bradley,  108  Wis.  489,  84  N.  W. 
870,  holding  that  court  may  enjoin  bringing  of  several  civil  and  criminal  actions 
to  test  street  car  company's  right  to  collect  more  than  one  fare. 

AvoldinflT  obedience  to  injunction. 

Cited  in  Dadirrian  v.  GuIIian,  79  Fed.  787,  holding  that  workman  may  avoid 
obedience  to  mandatory  injunction  by  actually  ceasing  to  be  employee  Of  com- 
pany. 

Combination   of   employers   to   resnlate   Trave*. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful  com- 
bination of  employers  to  prevent  advance  in  wages. 

Acts  in  restraint  of  trade. 

Cited  in  People  v.  McFarlin,  43  Misc.  600,  89  N.  Y.  Supp.  527,  holding  that  de- 
mand of  labor  organization  that  materials  be  purchased  only  of  shops  approved 
by  union  is  in  restraint  of  trade. 

Cited  in  footnote  to  United  States  v.  Workingmen's  Amalgamated  Council,  26 
L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike  in 
certain  city  unlawful  restraint  of  commerce. 

DMinguished  in  JFAna,  Ins.  Co.  v.  Com.  106  Ky.  889,  45  L.  R.  A.  361,  51  S.  W. 
624.  holding  combination  to  maintain  rates  of  insurance  not  an  indictable  offense 
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I'ofver  of  court  to  srant  Injanctfon. 

Cited  in  note  (20  L.  R.  A.  166)  on  power  of  equity  to  grant  mandatory  injunc- 
tions. 
•farlndletion    ot    circuit    court. 

Cited  in  United  States  v.  Southern  P.  R.  Co.  63  Fed.  485,  holding  action  by 
United  States  to  quiet  title  within  jurisdiction  of  circuit  court  of  district  where 
land  lies. 
Had  motlT-e  a«  affectiuftr  acts  otherwise  lesal. 

Cited  in  note  ( 62  L.  R.  A.  696,  699 )  on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

19  L.  R.  A.  395,  TOLEDO,  A.  A.  &  X.  M.  R.  CO.  v.  PENNSYLVANIA  CO.  5  In- 
ters. Com.  Rep.  545,  54  Fed.  746. 

Appeal  from  order  denying  writ  of  habeas  corpus  dismissed  in  150  U.  S.  393, 
37  L.  ed.  1120,  14  Sup.  Ct.  Rep.  123. 

Subsequent  appeal  to  circuit  court  of  appeals  from  same  order  affirmed  in  12 
C.  C.  A.  134,  22  U.  S.  App.  561,  64  Fed.  324,  which  was  affirmed  in  166  U.  S. 
648,  41  L.  ed.  1110,  17  Sup.  Ct.  Rep.  658. 
Rlarht  to  Injunction. 

Cited  in  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers*  Unions, 
Nos.  1  &  3,  90  Fed.  605,  refusing  to  dismiss  suit  for  injunction  on  ground  that  all 
members  of  voluntary  association  were  not  served;  Walsh  v.  Association  of  Mas- 
ter Plumbers,  97  Mo.  App.  290,  71  S.  W.  455,  authorizing  injunction  to  annul 
contract  whereby  one  party  agieed  not  to  sell  to  others  than  members  of  associa- 
tion, and  other  party  to  boycott  dealers  who  sell  to  non member;  Stillwater  Water 
Co.  V.  Farmer,  89  Minn.  65,  60  L.  R.  A.  878,  99  Am.  St.  Rep.  541,  93  N.  W.  907,  au- 
thorizing injunction  against  interference  with  spring  by  diverting  percolating 
waters;  Southern  California  R,  Co.  v.  Rutherford,  62  Fed.  797,  granting  injunc- 
tion restraining  railroad  employees  from  violating  contract  to  operate  Pullman 
cars  which  company  is  under  contract  to  carrj';  Nashville,  C.  &  St.  L.  R.  Co.  v. 
McConnell,  82  Fed.  76,  granting  injunction  against  brokers  dealing  in  nontrans- 
ferable tickets. 
— ^  Aarainat  strilces  or  use  of  violence. 

Cited  in  Fanners'  Loan  &  T.  Co.  v.  Northern  P.  R.  Co.  25  L.  R.  A.  419  note,  60 
Fed.  803,  granting  injimction  restraining  strike,  threatened  because  of  proposed 
reduction  in  wages;  American  Steel  &  Wire  Co.  v.  Wire  Drawers'  &  Die  Makers' 
Unions,  Nos.  1  &  3,  90  Fed.  615,  granting  injunction  forbidding  striking  working- 
men  to  congregate  in  street  barring  access  to  building. 

Cit^d  in  footnote  to  National  Protective  Asso.  v.  Cumming,  68  L.  R.  A.  135, 
which  denies  injunction  against  members  of  labor  organization  for  threatening  to 
stop  work  unless  nonunion  men  are  discharged. 

Cited  in  note  (28  L.  R.  A.  468,  469)  on  injunctions  against  strikes. 

—  Avainst  boycott. 

Cited  in  Matthews  v.  Shankland,  25  Misc.  611,  56  N.  Y.  Supp.  123,  refusing  to 
vacate  temporary  injunction  restraining  boycott  by  means  of  placards,  and  ar- 
ticles in  newspaper;  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  121,  30  Atl.  881, 
granting  injunction  restraining  workingmen  from  boycotting  newspaper  by 
threats  or  circulars. 


264         L.  E.  A,  CASES  AS  AUTHORITIES.  [19  L.  R  A. 

Cited  in  footnote  to  Marx  &  H.  Jeang  Clothing  Co.  v.  Watson,  56  L.  R-  A.  951 
which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  ol 
merchants  not  to  deal  with  boycotted  firm. 

—  Avatnst  blackllatlnv. 

Cited  in  note  (20  L.  R.  A.  342)  on  injunctions  against  blacklisting. 
——  Relattnff  to  realty. 

Cited  in  Northern  P.  R.  Co.  v.  Hussey,  9  C.  C.  A.  468,  15  U.  S.  App,  391,  61 
Fed.  236,  authorizing  injunction  restraining  cutting  of  timber;  Olive  X^nd  &  De- 
velopment Co.  V.  Olmstead,  103  Fed.  680,  holding  that  entryman,  before  issue  ol 
patent,  may  protect  equitable  interest  by  enjoining  one  against  boring  for  oil: 
Pokegama  Sugar-Pine  Lumber  Co.  v.  Klamath  River  Lumber  &  Improv.  Co.  86 
Fed.  535,  refusing  to  modify  temporary  injunction  requiring  unqiialified  surren- 
der of  will;  State  v.  Ohio  Oil  Co.  150  Ind.  43,  47  L.  R.  A.  636,  49  N.  E.  809, 
granting  injunction  restraining  company  from  wasting  natural  gas;  Cox  v.  Gar- 
rett, 7  Okla.  381,  54  Pac.  546,  sustaining  injunction  restraining  unsuccessful  con- 
testants from  interfering  with  entryman's  possession. 
Violation   of  Injnnotlon   am  affected  by  motive. 

Cited  in  Indianapolis  Water  Co.  v.  American  Strawboard  Co.  75  Fed.  975,  hold- 
ing that  violation  of  injunction  against  allowing  deleterious  matter  to  escape 
from  factory  into  reservoir  is  a  contempt  punishable  by  fine  reg^dless  of  motive. 
Acts  la  restraint  of  trade. 

Cited  in  footnote  to  United  States  v.  Workingmen's  Amalgamated  Council,  26 
L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike  in 
certain  city  unlawful  restraint  o/  commerce. 
Combination  of  employem  to  revnlate  ^nravea. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful  com- 
bination of  employers  to  prevent  advance  in  wages. 
Rlffbt  to  compel  railroad  to  vlve  connections. 

Cited  in  footnote  to  Re  Stillwater  &  M.  Street  R.  Co.  59  L.  R.  A.  489,  which 
holds  electric  railways  entitled  to  track  connections  with  intersecting  steam 
roads. 

19  L.  R.  A.  403,  WATERHOUSE  v.  COMER,  5  Inters.  Com.  Rep.  564,  55  Fed.  149. 
Rlffbt  to   Injunction  -«  Avalnst   •trllces. 

Cited  in  Farmers^  Loan  &  T.  Co.  v.  Northern  R.  R.  Co.  25  L.  R.  A.  429  note, 
60  Fed.  823,  authorizing  injunction  restraining  strike,  threatened  because  of  pro- 
posed reduction  in  wages. 

Cited  in  footnote  to  National  Protective  Asso.  v.  Cumming,  58  L.  R.  A. 
135,  which  denies  injunction  against  members  of  labor  organization  for  threat- 
ening to  stop  work  unless  nonunion  men  are  discharged. 

Cited  in  note  (28  L.  R.  A.  470,  471)  on  injunctions  against  strikes. 
—  Avalnat  boycott. 

Cited  in  footnotes  to  Bohn  Mfg.  Co.  v.  Northwestern  Lumbermen's  Asso.  21  L. 
R.  A.  337,  which  denies  right  to  enjoin  sending  notice  to  other  members  of  com* 
bination,  of  one  member's  violation  of  agreement  to  refrain  from  dealing  with 
certain  person;  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A.  951,  which 
denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of  merchanti 
not  to  deal  with  boycotted  firm. 
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Violation   of  Ininnctlon. 

Cited  in  United  States  v.  Debs,  5  Inters.  Ck)m.  Rep.  211,  64  Fed.  724,  holding 
members  of  railway  union  engaged  in  conspiracy  to  boycott  Pullman  cars,  guilty 
of  contempt  by  violating  injunction  requiring  them  to  desist. 
Act*  In  re«tmlnt  of  tmde. 

Cited  in  footnotes  to  United  States  v.  Workingmen's  Amalgamated  Council,  26 
L.  R.  A.  158,  which  holds  stopping  of  transportation  between  states  by  strike  in 
certain  city  unlawful  restraint  of  commerce;  Gibbs  v.  McNeeley,  60  L.  R,  A.  152, 
which  holds  anti-trust  act  violated  by  combination  of  manufacturers  to  limit  pro- 
duction and  raise  price  of  product  of  a  state,  market  for  four  fifths  of  which  is 
in  other  states. 
Validity  of  act  oreatln^  court  of  visitation. 

Cited  in  State  ex  rel.  Qodard  v.  Johnson,  61  Kan.  854,  49  L.  R.  A.  678,  60  Pac. 
1068   (dissenting  opinion),  majority  holding  act  creating  court  of  visitation,  un- 
constitutional as  conferring  legislative,  judicial,  and  administrative  functions. 
ReeelT-er'«  management  of  railroad*. 

Cited  in  Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  62  Fed.  18,  holding  re- 
ceiver's reduction  of  employee's  wages  made  necessary  by  depression  in  business 
not  unreasonable  exercise  of  discretion. 

Cited  in  footnote  to  Morley  v.  Snow,  41  L.  R,  A.  817,  which  holds  manner  of 
collecting  fares  adopted  by  street  railway  receiver,  detail  in  management  not  con- 
trolled by  courts. 
Illegal  trn«t«. 

Cited  in  note  (64  L.  R.  A.  708)  on  illegal  trusts  under  modem  anti-trust  laws. 

19  L.  R.  A.  408,  LUCKE  v.  CLOTHING  CUTTERS'  &  T.  ASSEMBLY,  NO.  7507, 

K.  OF  L.  77  Md.  396,  39  Am.  St.  Rep.  421,  26  Atl.  505. 
Rlfflftt  to  Injunction. 

Cited  in  Barr  v.  Essex  Trades  Council,  53  N.  J.  Eq.  115,  30  Atl.  881,  granting 
injunction  restraining  labor  imion  from  declaring  boycott  against  buying,  or  ad- 
vertising in,  newspaper;  Patterson  v.  Building  Trades  Council,  11  Kulp,  24,  en- 
joining trades  unions  from  declaring  boycott  against  member  for  refusal  to  be 
bound  by  rules  of  union ;  Plant  v.  Woods,  176  Mass.  503, 51  L,  R.  A.  344,  79  Am.  St. 
Rep.  330,  57  N.  E.  1011,  holding  members  of  labor  union  entitled  to  injunction  re- 
straining members  of  another  union,  from  which  they  have  withdrawn,  from  con- 
spiring to  compel  reinstatement  by  appeals  to  employers  to  threaten  discharge 
unless  they  return;  Brown  v.  Jacobs*  Pharmacy  Co.  115  Ga.  442,  57  L.  R,  A.  554, 
90  Am.  St.  Rep.  126,  41  S.  E.  553,  sustaining  injunction  against  conspiracy  of 
retailers  to  force  dealer  to  sell  at  fixed  price,  by  preventing  wholesalers  from  sell- 
ing to  him;  Walsh  v.  Association  of  Master  Plumbers,  97  Mo.  App.  290,  71  S. 
W.  455,  authorizing  injunction  to  annul  contract  whereby  one  party  a^rreed  not 
to  sell  to  others  than  members  of  association,  and  other  party  to  boycott  dealers 
who  sell  to  nonmembers. 

Cited  in  footnotes  to  Marx  &  H.  Jeans  Clothing  Co.  v.  Watson,  56  L.  R.  A.  951, 
which  denies  power  to  enjoin  publication  of  circular  letter  and  solicitation  of 
merchants  not  to  deal  with  boycotted  firm ;  Bohn  Alfg.  Co.  v.  Northwestern  Lum- 
bermen's Asso.  21  L.  R.  A.  337,  which  denies  right  to  enjoin  sending  notice  to 
other  members  of  combination,  of  one  member's  violation  of  agreement  to  refrain 
from  dealing  with  certain  persons. 
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Liability  for  canslns*  discharge  of  emplojree. 

Cited  in  London  Guarantee  &  Acci.  Co.  v.  Horn,  206  111.  506,  99  Am.  St.  Rep. 
185,  69  ^.  £.  526,  Affirming  101  111.  App.  366,  holding  that  action  lies  against  one 
procuring  discharge  of  another  whose  service,  but  for  such  interference,  would 
have  continued  indefinitely;  Hollenbeck  v.  Ristine,  105  Iowa,  491,  67  Am.  St.  Rep. 
306,  75  N.  W.  355,  holding  defendant  liable  for  plaintiff's  discharge,  caused  bj 
malicious  false  statement  that  he  owed  debt;  Perkins  v.  Pendleton,  90  Me.  174, 
60  Am.  St.  Rep.  252,  38  Atl.  96,  holding  person  liable  for  procuring,  by  fraud  or 
intimidation,  discharge  of  another  from  employment;  National  Protective  As-<4i. 
V.  Gumming,  170  N.  Y.  348,  58  L.  R.  A.  148,  88  Am.  St.  Rep.  648,  63  X.  E.  3i:p 
(dissenting  opinioii),  majorit;-  holding  members  of  one  union  not  liable  for  dis- 
charge of  memL)«"s  of  another,  caused  by  threats  and  strikes  of  former- 
Distinguished  in  Bottomly  v.  Bottomly,  80  Md.  163,  30  Atl.  706,  holding  one 
not  liable  for  causing  discharge  of  another  from  employment  by  means  of  letter, 
malicious  but  not  false. 

Combination    of  employem   to   prevent   advance   in   ivairea. 

Cited  in  footnote  to  Cote  v.  Murphy,  23  L.  R.  A.  135,  which  holds  lawful  com- 
biiiation  of  employers  to  prevent  advance  in  wages. 

Interference  ^vlth  o^vnershlp  of  land. 

Cited  in  Gore  v.  Condon,  87  Md.  376,  40  L.  R.  A.  384,  67  Am.  St.  Rep.  352,  39 
Atl.  1042,  holding  that  interference  with  ownership  of  land  by  advertising  and 
selling  it  under  fraudulent  mortgage  and  notifying  tenants  not  to  pay  owner,  con* 
stitutes  actionable  wrong. 
Effect   of  bad  motive   on   acts  other^vlse  le^al. 

Cited  in  note   (62  L.  R.  A.  717)   on  effect  of  bad  motive  to  make  actionable 
what  would  otherwise  not  be. 

19  L.  R.  A.  413,  KELLY  v.  NICHOLS,  18  R.  L  62,  25  Atl.  840. 
Gift*  for  charitable  naea. 

Cited  in  footnotes  to  Crerar  v.  Williams,  21  L.  R.  A.  454,  which  holds  gift  of 
free  public  library  in  great  city,  charitable;  Re  John,  36  L.  R.  A.  242,  which  sus- 
tains bequest  for  maintenance  of  free  public  schools. 
—  As  affected  bjr  nn  certainty. 

Cited  in  Mason  v.  Perry,  22  R.  I.  491,  48  Atl.  671,  holding  that  bequest  to  in- 
corporated Masonic  lodge  for  needy  members,  and  general  purposes,  void. 

Cited  in  footnotes  to  Harrington  v.  Pier,  50  L.  R.  A.  307,  which  holds  bequest 
for  promotion  of  temperance  work  in  certain  city  not  fatally  indefinite;  People 
v.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to  dispose  of  property  among  such 
charitable  and  benevolent  institutions  as  trustee  shall  choose  void  for  indefinite- 
ness;  Woman's  Foreign  Missionary  Soc.  v.  Mitchell,  53  L.  R.  A.  711,  which  holds 
legacy  to  missionary  society  to  educate  six  girls  in  India,  and  to  purchase  build- 
ing for  educational  purpose,  not  void  for  uncertainty;  Bird  v.  Merklee,  27  L.  R. 
A.  423,  which  holds  bequest  to  churches  *'to  buy  coal  for  poor,"  valid;  Thompson 
V.  Brown,  62  L.  R.  A.  398,  holding  bequest  of  fund  to  be  distributed  by  executor 
"to  poor,"  in  his  descretion  valid. 
Exemption  of  cemetery-  aanoclatlon  as  charitable  Inatltntlon. 

Cited  in  George  v.  Cypress  Hills  Cemetery,  32  App.  Div.  303,  52  N.  Y.  Sup;*. 
1097ar^iiendo    (dissenting  opinion),  majority  holding  that  cemetery  association 
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cannot  claim  exemption  from  liability  to  one  injured  by  poison  ivy,  on  ground 
that  it  is  a  charitable  institution. 

19  L.  R.  A.  433,  SMITH  v.  PEDIGO,  145  Ind.  361,  33  N.  E.  777,  44  N.  E.  363. 

Report  of  later  appeal  in  145  Ind.  392,  32  L.  R.  A.  838,  44  K.  E.  363. 
IJITho  la  entitled  to  charch  property- 
Cited  in  Reorganized  Church  of  Jesua  Christ  of  L.  D.  S.  v.  Church  of  Christ, 
60  Fed.  953,  and  True  Reformed  Dutch  Church  v.  Iserman,  64  N.  J.  L.  508,  45 
Atl.  771,  holding  that  after  schism  in  church,  title  to  real  estate  is  in  division 
abiding  by  doctrines  accepted  when  property  was  acquired;  Rodgers  v.  Burnett, 
108  Tenn.  183,  65  S.  W.  408,  holding  property  deeded  to  church  while  member  of 
certain  synod,  forfeited  by  withdrawal;  Cape  v.  Plymouth  Cong.  Church,  117 
Wis.  165,  93  N.  W.  449,  holding  minority  of  church  adhering  to  original  society 
entitled  to  property  held  in  trust  for  such  society;  Franke  v.  Mann,  106  Wis. 
132,  48  L.  R.  A.  861,  footnote  p.  856,  81  N.  W.  1014,  denying  right  of  majority 
of  members  of  church  to  devote  its  property  to  uses  inconsistent  with  purpose 
of  corporation,  by  employing  pastor  whose  teachings  are  contrary  to  those  of 
local  church. 

Cited  in  footnote  to  Schlichter  v.  Keiter,  22  L.  R.  A.  161,  which  holds  that  ad- 
lierents  to  new  constitution,  and  not  dissenters,  constitute  the  church  which  is 
entitled  to  possess  church  property.    . 

Disapproved  in  First  Baptist  Church  v.  Fort,  93  Tex.  224,  49  L.  R.  A.  621,  54 
S.  W.  892,  holding  that  trustees  of  incorporated  church  having  no  superior,  own 
real  estate  although  doctrines  have  been  changed. 

Court's  control  OT-er  ehnrcli  property. 

Cited  in  Hatfield  v.  De  Long,  156  Ind.  209,  51  L.  R.  A.  753,  83  Am.  St.  Rep. 
194,  59  N.  E.  483,  holding  that  courts  may  be  called  upon  to  settle  disputes  re- 
lating to  church  property. 

Poorer  off  local  ehnrch  to  i^lthdra^r. 

Cited  in  note  (32  L.  R.  A.  96)  on  power  of  local  church  society  to  withdraw 
from  general  body  of  church. 

ConcIaslTenem  of  declalona  of  tribunal*  of  corporations. 

Cited  in  note  (49  L.  R.  A.  400)  on  conclusiveness  of  decisions  of  tribunals  of 
riiisociations  or  corporations. 

10  L.  R.  A,  441,  MUIR  v.  JONES,  23  Or.  332,  31  Pac.  646. 

Kflect  of  agreement  to  pre^-ent  fixtures  becomlnir  part  of  realty. 

Cited  in  Chalifoux  v.  Potter,  113  Ala.  219,  21  So.  322,  holding  that  tenant  may 
remove  trade  fixtures  as  provided  in  written  lease;  Thomson  v.  Smith,  111  Iowa, 
720,  50  L.  R.  A.  781,  footnote  p.  780,  82  Am.  St.  Rep.  541,  83  N.  W.  789,  sustaining 
right  of  purchaser  at  sheriff's  sale  to  wagon  scales  constituting  fixture  bought 
on  conditional  sale;  Landigan  v.  Mayer,  32  Or.  250,  51  Pac.  649,  holding  that 
bona-fide  mort<^agee  will  take  title  to  sawmill  treated  as  chattel  between  vendor 
and  mortgagor. 

C»*ed  in  footnotes  to  Peaks  v.  Hutchinson,  59  L.  R,  A.  279,  which  holds  build- 
ing on  stone  posts  erected  under  parol  agreement  that  it  shall  remain  builder's, 
not  pass  to  bona-fide  purchaser  of  land;  Beeler  v.  C.  C.  Mercantile  Co.  60  L.  R, 
A.  283.  which  holds  hotel  building  affixed  to  and  conveyed  with  land  cannot  after- 
ward become  a  chattel  by  mere  agreement  of  parties;    Schellenberg  v.  Detroit 
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Heat.  &  Light.  Co.  57  L.  R.  A.  632,  which  holds  heating  apparatus  bought  under 
contract  reserving  title  in  seller  not  fixture  though  permanently  placed  in  build- 
ing; German  Sav.  &  L.  Soc.  v.  Weber,  38  L.  R.  A.  267,  which  holds  standing 
finish  placed  in  mortgaged  building  under  contract  that  title  shall  remain  in  con- 
tractor until  paid,  not  part  of  real  estate;  Morey  v.  Hoyt,  19  L.  R.  A.  611,  which 
authorizes  levy,  as  on  personal  property,  on  fixtures  which  tenant  has  right  to 
remove;  McFadden  v.  Allen,  19  L.  R.  A.  446,  which  holds  character  of  chattels 
cannot  be  fixed  by  agreement,  on  improvements  made  to  realty  by  mortgagor's 
son;  Fuller- Warren  Co.  v.  Harter,  53  L.  R.  A.  603,  which  denies  right  of  vendor 
and  vendee  of  personalty  permanently  annexed  to  land,  to  agree  that  it  shall  re- 
tain character  of  personalty  as  against  owner  of  existing  mortgage  on  land;  An- 
derson V.  Creamery  Package  Mfg.  Co.  56  L.  R.  A.  554,  which  holds  mortgage  to 
seller  of  machinery  purchased  for  use  in  permanent  building  superior  to  exist- 
ing real-estate  mortgage;  Schmaltz  v.  York  Mfg.  Co.  59  L.  R.  A.  907,  holding 
that  failure  to  record  contract  of  conditional  sale  reserving  title  to  machine  will 
make  it  of  no  effect  as  against  subsequent  bona-fide  mortgagee. 

Annotation  in  19  L.  R.  A.  441  referred  to  particularly  in  Paine  v.  McDowell, 
71  Vt.  34,  41  Atl.  1042,  declaring  as  chattel,  sawmill  placed  on  mortgaged  prop- 
erty under  agreement  with  mortgagor  reserving  right  of  removal. 

Morts-a^ea  off  bulldlnva  on  leased  property. 

Cited  in  note  (21  L.  R.  A.  349)  on  mortgages  on  buildings  on  leased  premises 

19  L.  R.  A.  446,  McFADDEN  v.  ALLEN,  134  N.  Y.  489,  32  N.  E.  21. 
Rlffht  to  llxtnre*. 

Cited  in  Homestead  Land  Co.  v.  Becker,  96  Wis.  213,  71  N.  W.  117,  holding 
that  as  to  judgment  creditor,  fixtures  did  not  become  chattels  by  being  indnded 
in  chattel  mortgage. 
——  Of   mortvavee   or  pnrebaser. 

Cited  in  Scobell  v.  Block,  82  Hun,  225,  31  N.  Y.  Supp.  975,  holding  that  store 
casks  in  brewery  did  not  pass  to  purchaser  under  foreclosure  deed;  Pfluger  v. 
Carmichael,  54  App.  Div.  153,  66  N.  Y.  Supp.  417,  holding  that  mortgage  covering 
improvements  did  not  include  stepping  stone  and  vases  weighing  200  or  300 
pounds ;  Monticello  Bank  v.  Sweet,  64  Ark.  503,  43  S.  W.  500,  holding  lien  of  mort- 
gage superior  to  lien  for  lumber  subsequently  furnished  for  barn;  DufTus  v. 
Howard  Furnace  Co.  15  Misc.  172,  37  K.  Y.  Supp.  19,  holding  that  purchaser  at 
foreclosure  can  recover  for  removal  of  furnace  sold  under  unfiled  conditional  con- 
tract; Jaycox  V.  Smith,  17  App.  Div.  149,  45  N.  Y.  Supp.  299,  holding  that  title 
of  purchaser  on  foreclosure  relates  back  to  date  of  record;  Gunderson  v.  Swarth- 
out,  104  Wis.  191,  76  Am.  St.  Rep.  860,  80  N.  W.  465,  holding  that  as  to  purchaser 
under  foreclosure  dynamo  was  fixture,  although  vendee  had  right  to  exchange 
for  another;  Fuller- Warren  Co.  v.  Harter,  110  Wis.  87,  53  L.  R.  A.  607,  footnote 
p.  003,  84  Am.  St.  Rep.  867,  85  N.  W.  698,  holding  that  as  to  purchaser  under 
foreclosure,  furnace  with  right  of  removal  in  vendor,  was  fixture;  Gibson 
V.  American  Loan  &  T.  Co.  68  Hun,  448,  12  N.  Y.  Supp.  444,  denying  right  of 
trustee  to  consent  on  foreclosure  that  improvements  added  after  giving  of  mort- 
gage should  be  superior  thereto;  Berliner  v.  Piqua  Club  Asso.  32  Misc.  473,  66 
N.  Y.  Supp.  791,  denying  right  of  assignee  of  judgment  to  enforce  lien  against 
gas  and  electrical  chandeliers,  water  filter,  and  boilers  as  against  purchaser  at 
foreclosure;  Evans  v.  Kister,  35  C.  C.  A.  37,  92  Fed.  836,  holding  agreement  be- 
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tween  buyer  and  seller  of  personal  property  that  title  shall  remain  in  seller,  with- 
out effect  unless  mortgagee  party  to  agreement. 

Cited  in  footnotes  to  Anderson  v.  Creamery  Package  Mfg.  Co.  56  L.  R.  A.  55^, 
which  holds  mortgage  to  seller  of  machinery  purchased  for  use  in  permanent 
building  superior  to  existing  real-estate  mortgage;  Peaks  v.  Hutchinson,  59  L. 
R.  A.  279,  which  holds  building  on  stone  posts  erected  under  parol  agreement 
that  it  shall  remain  builder's,  not  pass  to  bona-fide  purchaser  of  land;  Neuf elder 
V.  Third  Street  &  Suburban  R.  Co.  53  L.  R.  A.  601,  which  holds  machinery  stead- 
ied by  bolts  and  so  ews  fastening  it  to  building,  not  a  fixture  as  to  mortgagee. 

Distinguished  in  Duntz  v.  Granger  Brewing  Co.  41  Misc.  182,  83  N.  Y.  Supp. 
957,  holding  vendor's  lien  on  chattels  to  remain  such  till  paid  for,  not  affected  by 
subsequent  real-estate  mortgage  including  them  as  fixtures. 

TVliat  1«  a  ilxtnre. 

Cited  in  Chandler  v.  Hamell,  57  App.  Div.  308,  67  N.  Y.  Supp.  1068,  holding 
house  resting  on  posts  erected  under  license  from  vendee  under  land  contract,  fix- 
ture. 

Cited  in  footnote  to  Schellenberg  v.  Detroit  Heat,  k  Light.  Co.  67  L.  R.  A.  632, 
which  holds  heating  apparatus  bought  under  contract  reserving  title  in  seller  not 
fixture  though  permanently  placed  in  building. 

Distinguished  in  Paine  v.  McDowell,  71  Vt.  34,  41  Atl.  1042,  declaring  as  chat- 
tel sawmill  placed  on  mortgaged  premises  under  agreement  with  mortgagor  of 
right  of  removal. 
Aorreement  to  present  fixture  becoming  9m,Tt  of  realty. 

Cited  in  footnote  to  Beeler  v.  C.  C.  Mercantile  Co.  60  L.  R.  A.  283,  which  holds 
hotel  building  affixed  to  and  conveyed  with  land  cannot  afterward  become  a  chat- 
tel by  mere  agreement  of  parties. 

Cited  in  note  (19  L.  R.  A.  444)  on  efi'ect  of  agreement  to  prevent  fixtures  from 
becoming  part  of  realty. 
Part  performance  ^nrlthtn  statiite  of  frauds. 

Cited  in  Young  v.  Overbaugh,  76  Hun,  154,  27  N".  Y.  Supp.  553,  holding  that 
promisee's  occupation  of  land  upon  faith  of  oral  promise  of  owner  to  convey,  and 
expenditure  for  improvements,  takes  agreement  out  of  statute  of  frauds. 
Collateral  attack  npon  Jadffment. 

Cited  in  Trowbridge  v.  Hayes,  21  Misc.  237,  79  N.  Y.  S.  R.  635,  45  N.  Y.  Supp. 
635,  holding  judgment  not  subject  to  collateral  attack  for  mere  irregularity  in 
proceedings. 
Entoppel  by  deed. 

Cited  in  Van  Husen  v.  Omaha  Bridge  &  Terminal  R.  Co.  118  Iowa,  377,  92  N.  W. 
47,  holding  grantor  estopped  by  deed  from  claiming  he  had  no  interest  in  prem- 
ises at  time  of  conveyance. 

19  L.  R.  A.  449,  STATE  v.  LEWIS,  50  Ohio  St.  179,  33  N.  E.  405. 
Ltlablltty  for  arrest  withont  warrant. 

Cited  in  Palmer  v.  Maine  C.  R.  Co.  92  Me.  408,  44  L.  R.'A.  675,  69  Am.  St. 
Rep.  513,  42  Atl.  800,  holding  railroad  company  liable  for  conductor's  causing 
arrest  without  warrant  of  passenger  for  alleged  refusal  to  pay  fare;  Burch  v. 
Franklin,  7  Ohio  N.  P.  155,  holding  complaint  alleging  arrest  for  forgery,  with- 
out warrant  or  affidavit  but  upon  mere  demand  of  complainant,  not  demurrable. 
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Cited  in  footnote  to  McCulIough  v.  Greenfield,  62  L.  R.  A.  906,  holding  officer  > 
possession  of  warrant  not  justify  arrest  by  police  of  another  town  under  telephone 
direction  of  officer  having  warrant. 

19  L.  R,  A.  452,  BARRON  v.  DETROIT,  94  Mich.  601,  34  Am.  St.  Rep.  366,  54 

N.  W.  273. 
Llabtlltr   of  mnnlclpallty. 

Cited  in  Stevens  v.  Muskegon,  111  Mich.  79,  36  L.  R.  A.  780,  69  N.  W.  227. 
holding  action  at  law  cannot  be  maintained  against  city  for  preventing  connec- 
tions with  private  sewer  in  public  street  by  passage  of  ordinance  which  interferes 
with  vested  contract  right. 
—  For    nes-lls-ence. 

Cited  in  Ostrander  v.  Lansing,  111  Mich.  695,  70  N.  W.  332,  holding  city  liable 
to  workingman  injured  by  caving  in  of  sewer  ditch;  Lenzen  v.  New  Braunfels. 
13  Tex.  Civ.  App.  362,  35  S.  W.  341,  holding  city  liable  for  property  destroyed  bv 
fire  because  water  was  negligently  allowed  to  become  low  in  standpipe;  Nichol- 
son V.  Detroit,  129  Mich.  256,  56  L.  R,  A.  605,  footnote  p.  601,  88  N.  W.  695,  hold 
ing  city  not  liable  for  death  of  unwarned  employee  from  smallpox  contracted  in 
tearing  down  smallpox  hospital;  Bigelow  v.  Kalamazoo,  97  Mich.  127,  56  X.  W. 
339  (dissenting  opinion),  majority  holding  city  not  liable  for  injury  caused  by 
slipping  on  crosswalk  which  was  reasonably  safe  for  travel.  | 

Cited  in  footnotes  to  Colwell  v.  Waterburj',  57  L.  R.  A.  218,  which  denie?  city's      I 
liability  for  injury  to  employee  through  defect  in  machine  for  crushing  stone  for      i 
highways;  Corning  v.  Saginaw,  40  L.  R.  A.  526,  which  denies  city's  liability  for      , 
damage  caused  by  bridge  tender's  failure  to  open  draw;  Peterson  v.  Wilmin^'ton,      , 
56  L.  R.  A.  959,  which  denies  city's  liability  for  injury  to  fireman  from  negli 
gence  in  permitting  apparatus  to  get  out  of  repair ;  McFadden  v.  Jewel,  60  L.  R 
A.  402,  which  denies  city's  liability  for  injury  to  cliild  caused  by  negligenof  of 
one  employed  to  clear  alley  of  weeds;  Dudley  v.  Flemingsburg,  60  L.  R.  A.  570. 
which  denies  city's  liability  for  injuries  caused  by  failure  to  prevent  coasting  in 
streets;  Rhobidas  v.  Concord,  51  L.  R.  A.  381,  which  sustains  city's  liability  for 
failure  to  furnish  servant  reasonably  safe  place  to  work;  Hall  v.  Concord,  58  L. 
R.  A.  455,  whioh  denies  city's  liability  for  negligent  management  of  steam  roller 
in  repairing  city  street  under  supervision  of  state  superintendent. 

19  L.  R.  A.  456,  WALLIS  IRON  WORKS  v.  MONMOUTH  PARK  ASSO.  65  N. 
J.  L.  132,  39  Am.  St.  Rep.  620,  26  Atl.  140. 

Liiqul dated  damavea  or  penalty. 

Cited  in  Kelly  v.  Fejervary,  111  Iowa,  697,  83  N.  W.  791,  holding  extraneous 
evidence  proper  to  determine  whether  liquidated  damages  or  penalty  intended  in 
building  contract;  Monmouth  Park  Asso.  v.  Warren,  55  N.  J.  L.  604,  27  Atl.  932, 
holding  sums  retained  for  failure  to  perform  several  undertakings,  penalty,  not 
liquidated  damages;  New  Britain  v.  New  Britain  Teleph.  Co.  74  Conn.  333,  -34 
Atl.  1015,  holding  liquidated  damages  intended  in  bond  conditioned  for  mainte- 
nance of  control  of  telephone  business  and  of  competition  with  rival ;  Robinson  v. 
Centenary  Fund,  68  N.  J.  L.  724,  54  Atl.  416,  holding  agreement  not  to  start 
newspaper  in  certain  city  for  twenty-five  years  under  penalty  of  $1,200.  «iuai 
named  to  be  construed  as  liquidated  damages,  and  not  penalty;  Moore  v.  Dur 
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nan,  63  N.  J.  Eq.  99,  51  Atl.  449,  holding  deposit  of  check  for  less  than  one  tenth 
of  consideration  as  forfeit  in  case  of  failure  to  perform  agreement  and  take  deed, 
stipulated  damages. 

Cited  in  footnotes  to  Kilbourne  v.  Burt  &  B.  Lumber  Co.  65  L.  R.  A.  275, 
"which  holds  provision  for  retaining  15  cents  per  100  feet  for  logs  not  delivered 
by  specified  date,  one  for  liquidated  damages;  Chicago  House-Wrecking  Co.  v. 
United  States,  53  L.  R.  A.  122,  which  holds  stipulation  for  certain  sum  as  dam- 
ages for  failure  to  remove  building  by  certain  time,  penalty,  when  actual  dam- 
ages easily  assessable;  Salem  v.  Anson,  56  L.  R.  A.  169,  which  ho\ds  stipulated 
amount  to  be  paid  to  city  for  failure  to  complete  electric  light  plant  within  speci- 
fied time,  liquidated  damages;  Meyer  v.  Estes,  32  L.  R.  A.  283,  which  holds  con- 
tract that  in  case  of  wrongful  use  of  electrotype  plates,  purchaser  shall  be  re- 
sponsible for  damages  "equal  to  tenfold  price  of  electrotypes,"  provides  for  pen- 
alty. 

19  L.  R.  A.  460,  SARGENT  v.  ST.  LOUIS  A  S.  F.  R.  CO.  114,  Mo.  348,  21  S.  W. 
823. 

Evidence  admlsalble  under  general   denial. 

Cited  in  Jones  v.  Rush,  15^  Mo.  371,  57  S.  W.  118,  holding  that  under  general 
denial,  any  evidence  tending  to  contradict  statements  in  petition  is  admissible. 

Carrier^ii   llabilltr   for  nesllipenee   of   postal   clerk. 

Cited  in  St.  Louis,  C.  &  St.  P.  R.  CO.  v.  Waggoner,  90  111.  App.  558,  holding  that 
railroad  was  not  liable  for  negligent  act  of  postal  clerk  in  throwing  mall  pouch 
against  passenger. 

Cited  in  footnote  to  Pennsylvania  R.  Co.  v.  Russ,  26  L.  R.  A.  283,  which  denies 
carrier's  liability  for  mail  agent's  negligence  in  throwing  oflf  mail  bag. 

19  L.  R.  A.  463,  NATIONAL  BANK  OF  COMMERCE  v.  MORRIS,  114  Mo.  255, 
35  Am.  St.  Rep.  754,  21  S.  W.  611. 

Subsequent  appeal  in  action  for  conversion,  in  125  Mo.  345,  28  S.  W.  602. 

Effect  of  n&ortvaore  on  property  carried  out  of  iitate. 

Cited  in  Shapard  v.  Hynes,  52  L.  R.  A.  678,  45  C.  C.  A.  275,  104  Fed.  453,  and 
Blythe  v.  Crump  Bros.  28  Tex.  Civ.  App.  329,  66  S.  W.  885,  holding  that  lien  of 
mortgage  on  chattels  duly  recorded  where  property  located,  follows  property 
"When  taken  into  another  state. 

Extraterritorial  force  of  cbattel-mortvave  record. 

Cited  in  Alferitz  v.  Ingalls,  83  Fed.  971,  holding  that  chattel  mortgage  prop- 
erly executed  in  California  may  be  recorded  and  enforced  in  Nevada  with- 
out statutory  affidavit;  Brown  v.  Koenig,  99  Mo.  App.  657,  74  S.  W.  407,  holding 
chattel-mortgage  property  executed  for  record  in  Iowa  valid  for  same  purpose  in 
Missouri. 

Cited  in  footnote  to  McFadden  v.  Blocker,  58  L,,  R.  A.  879,  which  requires 
chattel  mortgage  to  be  executed,  acknowledged^  and  recorded  according  to  law 
of  place  where  property  located. 

Lilablllty  for  convernion. 

Cited  in  Mohr  v.  Langan,  162  Mo.  500,  85  Am.  St.  Rep.  503,  63  S.  W.  469, 
sustaining  right  to  recover  against  wareliouseman  and  auctioneer  for  goods 
stored  and  sold  for  unsuccessful  claimant;   Chrisman- Sawyer  Bkg.  Co.  v.  Stra- 
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hom-Hutton-Evans  Commission  Co.  80  Mo.  App.  444,  sustaining  mortgagee's 
right  to  maintain  action  for  conversion  upon  mortgagor  remortgaging  property 
to  another,  and  possession  taken  by  the  latter. 

Cited  in  footnote  to  Dean  v.  Cushman,  55  L.  R.  A.  959,  which  denies  lia- 
bility for  conversion  without  demand,  of  purchaser  in  good  faith  of  mortgaged 
chattels  from  mortgagor  in  possession. 

Distinguished  in  Dawes  v.  Rosenbaum,  179  111.  119,  53  N.  E.  585,  Affirming 
77  111.  App.  306,  holding  that  conversion  by  brokers,  of  cattle  covered  by  mort- 
gage recorded  in  another  state,  not  proved  by  evidence  that  when  mortgagee  made 
demand,  he  knew  brokers  had  accounted  to  mortgagor  for  profits. 

Conflict  of  Imvrm  as   to  chattel  morttravea. 

Cited  in  note  (64  L.  R.  A.  358)  on  conflict  of  laws  as  to  chattel  mortgages. 

19  L.  R.  A.  467,  PITTSBURGH,  FT.  W.  &  C.  R.  CO.  v.  PEET,  152  Pa.  488,  25 
Atl.  612. 

Interest   acanlred   by   condemnation    yroceedlntra* 

Cited  in  Philadelphia  v.  Ward,  174  Pa.  49,  34  Atl.  458,  holding  that  in  land 
condemned  for  bridge,  municipality  has  fee  in  surface  and  amount  necessary 
for  support;  Philadelphia  v.  Ward,  174  Pa.  60,  34  Atl.  458,  holding  that  in  con- 
demnation for  bridge,  municipality  may  take  land  for  prospective  needs. 

Distinguished  in  Carter  v.  Ridge  Turnp.  Co.  22  Pa.  Super.  Ct.  167,  holding 
that  corporation  with  power  of  condemnation  may  acquire  land  by  adverse  pos- 
session. 

-«  By   railroad. 

Cited  in  Trenton  Cut-Off  R.  Co.  v.  Newtown  Electric  Street  R.  Co.  8  Pa.  Dist. 
R.  551,  holding  that  street  railway  may  not  cross  lands  of  railroad  without  its 
consent;  Northern  Coal  &  I.  Co.  v.  Scranton,  6  Lack.  Legal  News,  266,  holding 
that  right  of  railroad  company  to  land  is  fixed  by  original  taking,  not  by  sub- 
sequent deed  and  map;  Speese  v.  Schuylkill  River  E.  S.  R.  Co.  44  W.  N.  C.  495, 
23  Pa.  Co.  Ct.  20,  8  Pa.  Dist.  R.  586,  holding  that  owner  on  both  sides  of 
railroad  cannot  construct  overhead  bridge;  State,  Pennsylvania  R.  Co.,  Prosecu- 
tor, V.  National  Docks  &  N.  J.  Junction  Connecting  C.  Co.  57  N.  J.  L.  90,  30 
Atl.  183,  holding  that  land  may  be  taken  by  railroad  in  condemnation  proceed- 
ing for  .prospective  needs;  Loughin  v.  Philadelphia  &  R.  R.  Co.  19  Montg.  Co.  L. 
Rep.  101,  raisilig,  without  deciding,  question  as  to  company's  title  to  land  on 
which  their  coal  bins  are  located. 
Tacfclntr  rlgrfeit  of  adverse  holders. 

Cited  in  footnote  to  Illinois  Steel  Co.  v.  Budzisz,  48  L.  R.  A.  830,  which  holds 
parol  transfer  of  right  of  adverse  holder  sufficient  to  authorize  transferee  to  tack 
two  possessions. 
Ejectment    by    possessory   rlfflit. 

Cited  in  footnote  to  Cahill  v.  Cahill,  60  L.  R.  A.  706,  which  holds  possessory 
rights  only  will  not  sustain  ejectment  without  showing  legal  title. 

Abandonment  from  nonnser.  • 

Cited*  in  Hummel  v.  Cumberland  Valley  R.  Co.  175  Pa.  540,  34  Atl.  848,  hold- 
ing that  abandonment  by  railroad  cannot  be  presumed  from  temporary  nonuser. 
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19  L.  R.  A.  469,  Re  KINDERGARTEN  SCHOOLS,  18  Colo.  234,  32  Pac.  422. 
Kindergarten  aa  part  of  acfeiool. 

Cited  in  Sinnott  v.  Colombet,  i07  Cal.  190,  28  L.  R.  A.  595,  footnote  p.  594, 
40  Pac.  329,  sustaining  power  to  establish  kindergarten  as  part  of  school 
system. 

19  L.  R.  A.  470,  MoGOUGH  v.  SWEETZER,  97  Ala.  361,  12  So.  162. 
Redemption  from  mortarave  sales. 

Cited  in  McQueen  v.  Whetstone,  127  Ala.  427,  30  So.  548,  holding  that  one 
tenant  in  common  may  redeem  entire  property  and  may  have  account  for  en- 
tire  rent. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Elliott,  47  L.  R,  A.  742,  which  holds 
balance  of  mortgage  debt,  where  land  sold  for  less,  not  required  to  be  paid 
on  redemption. 

19  L.  R.  A.  472,  PEARCE  v.  RICKARD,   18  R.  I.   142,  49  Am.  St.  Rep.  755, 

26  Atl.  38. 
Constrnctlon   of  yvord.   '^Issne.'' 

Cited  in  Hartwell  v.  Tefft,  19  R.  I.  646,  34  L.  R.  A.  502,  35  Atl.  882,  holding 
adopted  child  is  entitled  to  take  under  devise  made  in  1869,  to  foster  mother 
and  her  "lawful  issue;"  Holden  v.  Wells,  18  R.  I.  805,  31  Atl.  265,  holding  that 
devisee  took  estate  tail  where  devise  over  was  in  case  she  died  without  lineal 
heirs;  Gammell  v.  Ernst,  19  R.  I.  295,  33  Atl.  222,  holding  that  "issue"  in  will, 
unrestricted,  includes  all  descendants;  Re  Winchester,  140  Cal.  469,  74  Pac. 
10,  holding  children  of  adopted  daughter  not  "issue"  subject  to  collateral-in- 
heritance tax. 

Cited  in  footnote  to  Mcllhinny  v.  Mcllhinny,  24  L.  R.  A.  489,  which  holds 
word  "issue"  a  word  of  purchase,  and  not  of  limitation. 

IVlien  beneficiaries  take  per  capita. 

Cited  in  Ridley  v.  McPherson,  100  Tenn.  404,  43  S.  W.  772,  holding  that  re- 
maindermen take  per  capita  in  deed  to  life  tenant  with  remainder  to  her 
"issue." 

Cited  in  footnote  to  Collins  v.  Feather,  61  L.  R.  A.  660,  which  holds  legatees 
take  per  capita  under  bequest  to  one  or  more  persons  living  and  children  of 
one  who  is  dead. 

19  L.  R.  A.  475,  NATIONAL  PARK  BANK  v.  LEVY  BROS.  17  R.  I.  746,  24 

Atl.  777. 
Garnlsfeiment   of   check. 

Cited  in  Prewitt  v.  Brown,  101  Mo.  App.  259,  73  S.  W.  897,  holding  garnish- 
ing creditor  entitled  to  proceeds  of  garnishee's  check  drawn  on  22d,  although  gar- 
nishment not  served  till  25th,  but  before  check  cashed. 

19  L.  R.  A.  478,  GREEN  v.  WILLIAMS,  92  Tenn.  220,  21  S.  W.  520. 
Lien  of  materialman. 

Cited  in  Phillips  &  B.  Mfg.  Co.  v.  Campbell,  93  Tenn.  475,  25  S.  W.  961,  hold- 
ing that  lien  of  "furnisher"  or  materialman  is  mechanic's  lien;  Bassett  v.  Ber- 
torelli,  92  Tenn.  551,  22  S.  W.  423,  holding  that  materialman  has  statutory  lien 
L.  R.  A.  Au.— Vol.  III.— 18. 
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for  materials  furnished  for  house  although  he  relied  upon  contractor's  respon- 
sibility instead  of  upon  lien;  Hanks  v.  Barron,  95  Tenn.  278,  32  S.  W.  195,  hold- 
ing that  claims  of  materialmen  arise  as  soon  as  building  material  is  furnished. 
—  As   superior   to    mortgmge. 

Cited  in  Bristol-Goodson  Electric  Light  &  P.  Co.  v.  Bristol  Gas,  Electric  Light 
&  P.  Co.  99  Tenn.  382,  42  S.  W.  19,  holding  that  lien  for  materials  commenced 
to  be  furnished  before  record  of  mortgage  is  superior  thereto;  New  Memphis 
Gaslight  Co.  Cases,  106  Tenn.  302,  80  Am.  St.  Rep.  880,  60  S.  W.  206,  holding 
that  recorded  mortgage  is  superior  to  liens  for  materials  furnished  under  con- 
tract subsequent  to  recording. 

Notice  of  siibcontractor's  lien. 

Cited  in  Cole  Mfg.  Co.  v.  Falls,  92  Tenn.  609,  22  S.  W.  856,  holding  subcon- 
tractor's lien  filed  seventy  days  after  completion  of  work,  but  before  comple- 
tion of  improvement,  void. 

Pftyment  to  contractor  aa  alfectlntr  anbcon tractor's   lien. 

Cited  in  Central  Trust  Co.  v.  Condon,  14  C.  C.  A.  323,  31  U.  S.  App.  387. 
67  Fed.  93,  holding  lien  of  subcontractors  not  affected  by  subsequent  agreement 
of  contractor  with  mortgagee;  Central  Trust  Co.  v.  Richmond,  N.  I.  &  B.  R.  Co. 
41  L.  R.  A.  462,  16  C.  C.  A.  279,  31  U.  S.  App.  675,  68  Fed.  96,  holding  that  sub- 
contractor may  file  lien  although  contractor  has  agreed  to  receive  pay  in  bonds; 
Jones  V.  Great  Southern  Fireproof  Hotel  Co.  30  C.  C.  A.  122,  58  U.  S.  App. 
397,  86  Fed.  384,  sustaining  act  giving  subcontractor  lien  regardless  of  amount 
due  principal  contractor. 

DisMnguished  in  McCrary  Bros.  v.  Bristol  Bank  &  T.  Co.  97  Tenn.  473,  37  S. 
W.  543,  holding  that  subcontractor  may,  before  time  of  payment  to  contractor, 
recover  for  debt,  and  decree  that  lien  be  enforced  when  payment  is  due  con- 
tractor. 

Priority  of  lien  of  day  laborers. 

Cited  in  Ruston  v.  Perry  Lumber  Co.  104  Tenn.  644,  68  S.  W.  268,  holding  that 
liens  of  day  laborers  are  superior  to  previous  attachment. 

19  L.  R.  A.  481,  HOLDEN  v.  DUNN,  144  111.  413,  33  N.  E.  413. 
Do^ver. 

Cited  in  Virgin  v.  Virgin,  91  111.  App.  202,  holding  widow  entitled  to  one 
third  of  real  estate  after  deductions  of  mortgages  and  her  homestead  interest. 

19  L.  R.  A.  485,  STATE  v.  GEORGIA  CO.  112  N.  C.  34,  17  S.  E.  10. 
Jurisdiction   of  superior  conrt. 

Cited  in  Barcello  v.  Hapgood,  118  N.  C.  726,  24  S.  E.  124,  holding  that  su- 
perior courts  have  jurisdiction  formerly  exercised  by  courts  of  equity. 

Snlt    to   enforce   collection   of   taxes. 

Cited  in  Worth  v.  Wright,  122  N.  C.  336,  29  S.  E.  361,  holding  action  for  li- 
cense tax  for  selling  pianos  is  properly  brought  in  name  of  state  treasurer; 
Wilmington  v.  Sprunt,  114  N.  C.  312,  19  S.  E.  348,  sustaining  garnishee  pro- 
ceedings for  collection  of  poll  tax  due  city;  Davie  v.  Blackburn,  117  N.  C.  385, 
23  S.  E.  321,  dismissing  attachment  of  uncollected  taxes  for  debt  of  sherif, 
although  he  has  paid  state  in  full. 
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Cited  in  footnote  to  Marye  v.  Diggs,  51  L.  R.  A.  902,  which  denies  jurisdic- 
tion in  equity  of  suit  for  collection  of  taxes. 

19  L.  R.  A.  487,  WATSON  v.  CAMDEN  &  A.  R,  CO.  55  N.  J.  L.  125,  39  Am.  St. 

Rep.  624,  26  Atl.  136. 
Contributory    netrllffence. 

Cited  in  Whalen  v.  Consolidated  Tractidn  Co.  61  N.  J.  L.  608,  41  L.  R.  A. 
837,  68  Am.  St.  Rep.  723,  40  Atl.  645,  holding  passenger  not  guilty  of  contribu- 
tory negligence  by  standing  on  running  boaid  of  crowded  trolley  car;  Menger 
V.  Laur,  55  N.  J.  L.  215,  20  L.  R.  A.  65,  26  Atl.  180,  holding  surveyor  guilty 
of  negligence  by  leaving  transit  unguarded  in  road  where  traffic  is  heavy; 
Hoboken  Ferry  Co.  v.  Feiszt,  58  N.  J.  L.  201,  35  Atl.  299,  holding  it  to  be  neg- 
ligence for  passenger  in  common  exit  from  ferry  suddenly  to  change  his  course. 

I}nty  of  ferry-boat  o^vner  to  provide  ralllngr. 

Cited  in  footnote  to  Sturgis  v.  Kountz,  27  L.  R.  A.  390,  which  requires  ferry- 
boat owner  to  provide  sufficient  bar  to  driveway. 

19  L.  R.  A.  489,  RILEY  v.  CARTER,  76  Md.  581,  35  Am,  St.  Rep.  443,  26  Atl. 
667. 
Report  of  later  appeal  in  81  Md.  24,  31  Atl.  585. 
Poifrers  of  surTlTlntr  partner. 

Cited  in  First  Nat.  Bank  v.  Cody,  93  Ga.  155,  19  S.  E.  831,  holding  that 
surviving  partner  may  convey  partnership  real  estate  to  pay  renewed  part- 
nership  note. 

Cited  in  note  (28  L.  R.  A.  133)  on  position  of  surviving  partners  in  partner- 
ship real  estate. 

Real  eiitate  as  iiartnersfeilp  property. 

Cited  in  note  (27  L.  R.  A.  451)  as  to  when  real  estate  will  be  considered  part- 
nership property. 

General  asslarnment  for  benefit  of  credltom. 

Cited  in  Brown  v.  Deford,  83  Md.  310,  34  Atl.  788,  holding  that  general 
assignee  cannot  contest  claim  for  goods  in  hands  of  assignor  for  sale  on  com- 
mission; Miller  v.  Matthews,  87  Md.  477,  40  Atl.  176,  sustaining  general  assign- 
ment which  was  attacked  by  attaching  creditors  five  months  after  date  of  deed ; 
Willison  V.  First  Nat.  Bank,  80  Md.  213,  30  Atl.  749,  setting  aside  general  as- 
signment because  of  previous  illegal   preferences. 

Distinguished  in  Pfaff  v.  Prag,  79  Md.  372,  29  Atl.  824,  holding  general  as- 
signment without  preferences  not  act  of  insolvency  within  meaning  of  Code. 

Contract   and   deed   by   Insane   person    or   comnilttee. 

Cited  in  Gerling  v.  Agricultural  Ins.  Co.  39  W.  Va.  700,  20  S.  E.  691,  holding 
that  deed  by  insane  grantor  did  not  avoid  insirance  policy  which  forbade  trans- 
fers; Flach  V.  Gottschalk,  88  Md.  371,  42  L.  R.  A.  746,  footnote  p.  745,  71  Am. 
St.  Rep.  418,  41  Atl.  908,  holding  lunatic  liable  on  contract  for  goods  sold 
before  inquisition;  Robinson  v.  Kind,  25  Nev.  291,  62  Pac.  705,  holding  that 
deed  of  person  non  compos  mentis,  not  under  guardianship,  is  voidable,  not 
void. 

Cited  in  footnotes  to  Hotehkiss  v.  Middlekauf,  43  L.  R.  A.  806,  which  holds 
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conveyance  by  committee  of  lunatic  invalid  only  when  authorized  by  court  of 
other  state;   Atwell  v.  Jenkins.  28  L.  R.  A.  694,  which  denies  right  of  action 
against  attorney  for  mcney  sent  by  third  person  in  answer  to  telegram  from  in- 
sane client. 
Ltlabtllty   of   bank   for   paying   Insane   person's   cfeieek. 

Cited  in  footnote  to  American  Trust  &  Bkg.  Co.  v.  Boone,  40  L.  R.  A.  250, 
which  holds  bank  liable  for  paying  check  of  one  judged  insane  in  other  state 
though  inssmity  not  known  to  bank. 


19  L.  R.  A.  500,  KING  COUNTY  v.  FERRY,  5  Wash.  536,  34  Am.  St.  Rep.  880, 

32  Pac.  538. 
fiffeet   on    liability   of   sarety   of   failure   of   some    to  slvn   or   erasnre   o( 
name. 

Cited  in  Sullivan  v.  Williams,  43  S.  C.  509,  21  S.  E.  642,  sustaining  right  to 
recover  against  sureties  who  signed  on  agreement,  which  was  not  performed, 
that  all  principals  should  sign;  State  v.  Welbes,  12  S.  D.  341,  81  N.  W.  629,  hold- 
ing sureties  of  county  treasurer  not  liable  when  obligee  knew  that  they  signed 
on  unfulfilled  condition  that  others  would  sign. 

Distinguished  in  Eureka  Sandstone  Co.  v.  Long,  11  Wash.  170,  39  Pac.  446, 
holding  sureties  liable  on  contractor's  bond  not  signed  by  him;  Fairhaven  v. 
Cowgill,  8  Wash.  690,  36  Pac.  1093,  holding  that  erasure  of  name  of  one  surety 
on  marshal's  bond,  and  procuring  another,  releases  original  sureties. 

Liability  of  sureties. 

Cited  in  footnote  to  Greenville  v.  Ormand,  39  L.  R.  A.  847,  which  holds  sure- 
ties released  by  payee's  mere  indorsement  of  note  without  recourse  and  discount 
at  other  bank  than  thpt  provided  for. 

—  "Wben  terminates. 

Cited  in  Baker  City  v.  Murphy,  30  Or.  416,  35  L.  R.  A.  96,  42  Pac.  133,  sustain- 
ing right  to  recover  against  sureties  for  defalcations  of  city  treasurer  holding 
over  pending  election  of  successor;  Ballard  v.  Thompson,  21  Wash.  670.  59  Pac. 
517,  holding  sureties  for  city  treasurer  not  liable  for  deficiencies  occurring  after 
expiration  of  present  term;  Spokane  County  v.  Allen,  9  Wash.  235,  43  Am.  St. 
Rep.  830,  37  Pac.  428,  holding  sureties  for  district  attorney  not  liable  for  moneys 
retained  by  him  in  tax  proceeding?  imposed  as  duties  subsequent  to  bond. 

Extension  of  terni  of  office. 

Distinguished  in  State  ex  rel.  Meredith  v.  Tallman,  24  Wash.  431,  64  Pac.  759, 
holding  that  where  law  changed  time  of  taking  office  from  January  to  August, 
present  superintendent  of  public  instruction  acts  till  August. 

Authority  to  deliver  bond. 

Cited  in  Paxton  v.  State,  59  Neb.  470,  80  Am.  St.  Rep.  689,  81  N.  W.  383,  hold- 
ing that  state  treasurer  nas  implied  agency  from  his  sureties  to  deliver  bond. 

RItrbt   to  make  slsnatnre  of   another  essential   to   validity   of   note. 

Cited  in  footnote  to  Hurt  v.  Ford,  41  L.  R.  A.  823,  which  denies  right  to  make 
subsequent  signature  of  another  person  essential  to  validity  of  note  delivered  to 
payee  or  his  agent. 
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19  L.  R,  A.  510,  COLUMBUS  GASLIGHT  &  COKE  CO.  v.  COLUMBUS.  50  Ohio 
St.  65,  40  Am.  St.  Rep.  648,  33  N.  E.  292. 

Manlciiml  control  of  streeta. 

Cited  in  Fayetteville  &  S.  R.  &  Turnp.  Co.  v.  Fayetteville,  37  Misc.  227,  75  X. 
Y.  Siipp.  180,  denying  right  of  village  to  change  grade  of  street  without  notice 
to  turnpike  company;  Grant  v.  Hyde  Park,  67  Ohio  St.  176,  65  N.  E.  891,  holding 
tliat  common  council  cannot  permanently  fix  grade  of  street  so  that  future  grade 
will  not  be  an  element  in  condemnation  proceedings;  SnoufTer  v.  Cedar  Rapids  ft 
M.  C.  R.  Co.  118  Iowa,  307,  92  N.  W.  79,  holding  that  city's  right  to  control 
streets  cannot  be  abrogated  by  ordinance  or  contract. 

19  L.  R.  A.  513,  CHAMBERLAIN  v.  OSHKOSH,  84  Wis.  289,  36  Am.  St.  Rep. 
928,  54  N.  W.  618. 

LtaMlity   for  accnmnlation    of   Ice. 

Cited  in  Gardner  v.  Wasco  County,  37  Or.  397,  61  Pac.  834,  holding  county  not 
liable  for  accident  caused  by  horses  slipping  on  ice  allowed  to  accumulate  at  short 
turn  on  down  grade. 

-«  On    ^alkii. 

Cited  in  Mueller  v.  Milwaukee.  110  Wis.  625,  86  N.  W.  162,  denying  liability 
for  damages  lor  injury  received  by  fall  on  ice  near  trough,  30  feet  from  crosswalk; 
Beaton  v.  Milwaukee,  97  Wis.  418,  73  N.  W.  53,  holding  city  not  liable  for  in- 
jury to  person  slipping  on  icy  walk  built  of  three  boards  8  inches  wide;  Hyer 
V.  Janesville,  101  Wis.  375,  77  N.  W.  729;  Dapper  v.  Milwaukee,  107  Wis.  91,  82 
N.  W.  725,  denying  city's  liability  for  injury  caused  by  slipping  on  crosswalk, 
which  was  free  from  structural  defects,  but  on  which  there  were  ridges  of  ice  and 
snow;  Stanke  v.  St.  Paul,  71  Minn.  52,  73  X.  W.  629,  holding  failure  to  remove 
smooth  ice  from  walk  formed  there  because  gutter  full,  not  negligence. 

Cit«d  in  note  (21  L.  R.  A.  273)  on  liability  of  municipalities  for  ice  on  streets 
or  sidewalks. 

Distinguished  in  Salzer  v.  Milwaukee,  97  Wis.  473,  73  N.  W.  20,  holding  city 
liable  for  person  slipping  on  walk,  covered  for  long  time  by  uneven  and  danger- 
ous ice. 

—  On  railroad. 

Cited  in  Orttell  v.  Chicago,  M.  &  St.  P.  R.  Co.  89  Wis.  132,  61  N.  W.  289,  deny- 
ing railroad  company's  liability  to  switchman  who  was  injured  by  slipping  on  ice 
left  on  outside  of  track  after  its  removal  from  flanges  of  rail. 
Proximate  caaiie  of  accident. 

Cited  in  Fehrman  v.  Pine  River,  118  Wis.  l63,  95  X.  W.  105,  holding  doctrine 
of  proximate  cause  applicable  to  injuries  eau!?ed  by  defects  in  highways. 

Cited  in  footnotes  to  Western  R.  Co.  v.  Mutch,  21  L.  R.  A.  316,  which  holds 
excessive  speed  not  proximate  cause  of  death  of  boy  attempting  to  catch  on 
train;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott,  20  L.  R.  A.  582,  as  to  proxi- 
mate cause  of  injury  to  shipper  while  stopping  from  stock  car  to  caboose;  Muel- 
ler V.  Milwaukee  Street  R.  Co.  21  L.  R.  A.  721,  which  holds  sudden  stopping  of 
street  car  in  front  of  funeral  procession  cause  of  injury  to  first  carriage  by  pole 
of  second. 
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19  L.  R.  A.  515,  ST.  SURE  v.  LINDSFELT,  82  Wis.  346,  33  Am.  St.  Rep.  50,  52 
N.  W.  308. 

Jvrlsdlctton  over  nonreniden  ta. 

Cited  in  Moyer  v.  Koontz,  103  Wis.  25,  74  Am.  St.  Rep.  837,  79  N.  W.  50,  hold- 
ing that  in  order  to  confer  jurisdiction  upon  nonresidents,  cause  of  action  must 
be  one  aifecting  property  or  status  of  resident;  Frame  v.  Thormann,  102  Wis. 
672,  79  N.  W.  39,  holding  that  on  probate  of  will,  court  had  no  jurisdiction  to 
legitimatize  adult  children  residing  elsewhere. 

ValtdltT  of  divorce  obtained  oat  off  state. 

Cited  in  footnotes  to  Felt  v.  Felt,  47  L.  R.  A.  546,  which  holds  divorce  on  sub- 
stituted service  in  other  state  where  complainant  domiciled  entitled  to  recogni- 
tion by  interstate  comity;  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  and 
credit. 

Cited  in  notes  (19  L.  R.  A.  814)  on  validity  of  divorce  decree  obtained  on  pub- 
lication or  service  out  of  state,  where  defendant  did  not  appear. 

Conflict  of  la-ws  as  to  divorce. 

Cited  in  note   (59  L.  R.  A.  144)  on  conflict  of  laws  on  subject  of  divorce. 
Action  for  alimony  after  divorce. 

Cited  in  note  (21  L.  R.  A.  679)  on  suit  for  alimony  after  legislative  divorce. 
Presnn&ptlon  as  to  similarity  of  statutes. 

Cited  in  MacCarthy  v.  Whitcomb,  110  Wis.  122,  85  N.  W.  707,  holding  law  of 
Illinois  on  subject  of  negligence  of  coemployee  of  railroad  presumed  to  be  same 
as  that  of  Wisconsin;  S'choenberg  v.  Adler,  105  Wis.  649,  81  N.  W.  1055,  holding 
presumption  that  statutes  of  another  state  are  similar  to  those  of  Wisconsin  not 
apply  to  penal  statutes. 

Conclnsiveness  of  foreltrn  Jndtrnient. 

Cited  in  note  (20  L.  R.  A.  671,  682)  on  conclusiveness  of  judgment  rendered 
in  foreign  country. 

Contradiction  of  oflldal  records. 

Cited  in  Toepfer  v.  Lampert,  102  Wis.  469,  78  N.  W.  779,  holding  that  assignee 
for  creditors  may  show  mistake  in  sheriff's  return  as  to  time  of  execution 
against  assignor;  Johnson  v.  Turnell,  113  Wis.  472,  89  N.  W^  515,  holding  parol 
evidence  competent  to  show  that  action  was  not  commenced  at  time  shown  in 
justice's  docket. 

19  L.  R.  A.  519,  Re  GUNN,  50  Kan.  155,  32  Pac.  470,  948. 
Poorer  of  leflrlslatlve  committee. 

Cited  in  Re  Davis,  58  Kan.  377,  49  Pac.  160,  denying  power  of  investigating 
committee,  appointed  by  legislature,  to  imprison  witness  who  refuses  to  appear 
or  testify. 

Cited  in.  footnote  to  Commercial  &  F.  Bank,  v.  Worth,  30  L.  R,  A.  261,  which 
denies  right  of  legislative  committee  to  draw  per  diem  or  mileage  after  legis- 
lature adjourns. 
Poorer  of  court  to  decide  rltrl&t  to  offlce. 

Cited  in  State  ex  rel.  Werts  v.  Rogers,  56  N.  J.  L.  634,  23  L.  R.  A.  379,  28  AtL 
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726  (dissenting  opinion),  majority  denying  jurisdiction  of  Judicial  department 
to  decide  which  of  two  rival  bodies  each  claiming  to  be  senate,  is  the  constitu- 
tional body. 

Appointment  to  ofllce  not  vacant* 

Cited  in  Somerset  v.  Somerset  Bkg.  Co.  109  Ky.  553,  60  S.  W.  5,  holding  that 
appointment  of  councilman  when  de  jure  officer  was  filling  position  supposed  to 
be  vacant,  does  not  render  appointee  de  facto  officer. 
Mandamna  to  compel  canvasiilnv  board  to  act. 

Cited  in  Board  of  Education  v.  Welch,  51  Kan.  809,  33  Pac.  654,  holding  that 
city  council,  as  canvassing  board,  may  be  compelled  to  reconvene  where  it  has 
adjourned  sine  die  without  acting. 

19  L.  R.  A.  558,  HACKETT  v.  HACKETT,  18  R.  I.  155,  49  Am.  St.  Rep.  762, 
26  Atl.  42. 

Dead  body  —  Poat-mortent  examination. 

Cited  in  Burney  v.  Children's  Hospital,  169  Mass.  60,  38  L.  R.  A.  415,  footnote 
p.  413,  61  Am.  St.  Rep.  273,  47  N.  £.  401,  sustaining  action  by  father  against 
hospital  for  unauthorized  autopsy  on  body  of  infant  child. 

Cited  in  note  (31  L.  R.  A.  540)  on  power  of  coroner  to  order  post-mortem 
examination. 

-«  Sale  of. 

Cit«d  in  footnote  to  Thompson  v.  State,  51  L.  R.  A.  883,  which  holds  attempt 
to  make  unauthorized  sale  of  dead  body  of  human  being  a  misdemeanor. 

—  Bvrlal  of. 

Cited  in  O^Donnell  v.  Slack,  123  Cal.  290,  43  L.  R.  A.  390,  footnote  p.  388,  55 
Pac.  906,  which  holds  widow  entitled  to  dispose  of  corpse  as  against  stranger  in 
blood;  Pettigrew  v.  Pettigrew,  207  Pa.  316,  64  L.  R.  A.  181,  footnote  p.  179,  99 
Am.  St.  Rep.  795,  56  Atl.  878,  holding  that  widow  does  not  waive  her  right  of 
control  over  interment  of  husband's  body  by  waiving  right  to  administer  upon 
estate;  Neighbors  v.  Neighbors,  112  Ky.  164,  65  S.  W.  607,  holding  that  widow 
has  right,  in  preference  to  brothers  and  sisters,  to  select  husband's  burial  place. 

Cited  in  footnotes  to  McEntee  v.  Bonacum,  60  L.  R.  A.  440,  which  holds  next  of 
kin  of  unmarried  person  entitled  to  custody  of  body  and  to  decide  on  place  of 
burial;  Enos  v.  Snyder,  53  L.  R.  A.  221,  which  holds  next  of  kin  entitled  to  de- 
cedent's body  for  burial,  as  against  disposition  by  will;  Wright  v.  Hollywood 
Cemetery  Corp.  52  Lu  R.  A.  621,  which  sustains  right  of  grandmother  of  orphan 
cuild  living  with  her,  to  determine  place  of  burial. 

—  Removal  of. 

Cited  in  Re  Richardson,  29  Misc.  370,  60  N.  Y.  Supp.  539,  granting  petition  of 
wife  for  removal  of  body  of  husband  to  another  cemetery;  Gardner  v.  Swan  Point 
Cenuetery,  20  R.  I.  649,  78  Am.  St.  Rep.  897,  40  Atl.  871,  holding  that  buried 
body  should  remain  undisturbed,  and  it  is  duty  of  next  of  kin  to  protect  this 
right. 

Cited  in  footnotes  to  Choppin  v.  Dauphin,  33  L.  R.  A.  133,  which  denies  right 
of  owner  of  tomb  to  require  removal  of  remains  of  dead;  Thompson  v.  Deeds,  35 
L  R.  A.  56,  which  denies  widow's  right  to  remove  husband's  body  from  lot  owned 
by  daughter,  though  sustaining  right  to  erect  monument  thereon. 
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Cited  in  note  (42  L.  R.  A.  722,  723)  on  liability  for  disinterment  of  dead 
bodies  and  actions  relating  thereto. 

19  L.  R.  A.  560,  ELLIS  v.  DE  GARMO,  17  R.  I.  715,  24  Atl.  579. 
Exemption  of  non residents   from  arrest  or  service  of  pr<»cess  friitle  nt- 
tendlntr  conrt. 

Cited  in  Eliason's  Petition,  19  R.  I.  118,  32  Atl.  166.  holding  nonresident  upon 
discharge  from  arrest  in  assumpsit  by  taking  poor  debtor's  oath,  exempt  from 
arrest  in  another  action;  Murray  v.  Wilcox,  122  Iowa,  190,  64  L.  R.  A.  536.  97 
N.  W.  1087,  holding  one  coming  into  state  to  attend  trial  as  required  by  bail 
bond,  exempt  from  service  of  process  in  civil  action. 

Cited  in  footnotes  to  Parker  v.  >iarco,  20  L.  R.  A.  45,  which  holds  exempt  from 
service,  nonresident  sued  in  Federal  court :  Holyoke  &  S.  H.  F.  Ice  Co.  v.  Amsden, 
21  L.  R.  A.  319,  which  holds  party  or  witness  not  exempt  from  service  of  proces? 
in  passing  through  other  state  to  attend  court. 

Cited  in  note  (26  L.  R.  A.  721)  on  privilege  of  nonresident  witness  from  suit. 

Disapproved  in  Dickinson  v.  Farwell,  71  N.  H.  215,  51  Atl.  624,  holding  arrest 
in  civil  suit  of  one  attending  reference  as  witness  and  before  he  had  finished  his 
testimony,  void. 

19  L.  R.  A.  563,  NEWHARD  v.  PENNSYLVANIA  R.  CO.  153  Pa.  417,  26  Atl. 
105. 

DntT   of   railroad   company-   at   crosslnars  —  To   irlve   slipnaia. 

Cited  in  Faust  v.  Philadelphia  &  R.  R.  Co.  191  Pa.  423,  43  Atl.  329,  holding 
railroad  company  not  relieved  from  duty  to  give  signals  at  crossing  by  fact  that 
rumbling  of  engine  could  be  heard  mile  away. 

—As   to  speed  of  trains. 

Cited  in  Knox  v.  Philadelphia  &  R,  R.  Co.  202  Pa.  506,  52  Atl.  90,  Affirming 
17  Montg.  Co.  L.  Rep.  178,  holding  that  passenger  train  need  not  slacken  speed 
at  country  crossing;  Carman  v.  Central  R.  Co.  10  Kulp,  88,  holding  it  not  negli- 
gence to  run  trains  over  countrj^  crossing  without  checking  speed;  Custer  v. 
Baltimore  &  O.  R.  Co.  206  Pa.  533,  55  Atl.  1130,  sustaining  right  of  railroad 
company  to  run  its  trains  at  rate  of  60  miles  per  hour  over  crossing  in  populous 
suburb,  where  crossing  protected  by  gates  and  watchman. 

Contributory  negrllgrence  of   traveler  at  crosslntr* 

Cited  in  Shufelt  v.  Flint  &  P.  M.  R.  Co.  96  Mich.  345,  55  N.  W.  1013  (dis- 
senting opinion),  majority  holding  that  traveler  must  look  both  wayv  before 
crossing  railroad;  Ames  v.  Waterloo  &  C.  F.  Rapid  Transit  Co.  120  Iowa,  662, 
95  N.  W.  161  (dissenting  opinion),  majority  holding  traveler  struck  by  trolley 
car  at  crossing  presumed  guilty  of  contributory  negligence  when  he  has  full  view 
.  of  track  and  might  have  seen  car  if  he  had  looked. 

Cited  in  footnotes  to  Keenan  v.  Union  Traction  Co.  58  L.  R.  A.  217,  which 
holds  failure  to  look  for  train  when  within  35  feet  of  track,  negligence;  Woehrle 
V.  Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349,  which  holds  traveler's  failure  to 
look  and  listen  w^hen  watchman  absent  not  negligence  per  se;  Oleson  v,  I^ke 
Shore  t  M.  S.  R.  Co.  32  L.  R.  A.  149,  which  holds  it  negligent  to  attempt  to 
cros3  immediately  after  passage  of  train  whose  smoke  obstructs  view;  Lorenz  v. 
Burlington,  C.  R.  &  N.  R.  Co.  56  L.  R.  A.  753,  which  holds  negligence  of  one 
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pursuing  cow,  in  not  looking  and  listening  before  crossing  railroad  track,  for 

jury- 

Controverted   evidence   treated   a«   fact. 

Cited  in  Safe  Deposit  Bank  v.  Schuylkill  County,  190  Pa.  194,  42  Atl.  539, 
holding  that  certain  degrees  of  proof,  though  controverted,  are  so  important  that 
court  will  treat  it  as  fact;  Boyle  v.  Mahanoy  City,  19  Pa.  Co.  Ct.  196,  holding 
that  evidence  of  all  witnesses,  except  plaintiff,  that  street  crossing  was  not  icy 
will  be  treated  as  fact;  Harvey  v.  Schuylkill  Real  Estate  Title,  Ins.  &  T.  Co.  24 
Pa.  Co.  Ct.  694,  holding  that  court  will  accept  as  fact  that,  under  by-laws,  solic- 
itor for  title  and  trust  company  is  not  empowereo  to  sell  or  receive,  money  for 
securities. 
ReMervatlon   of   qnestlon    of   la^. 

Cited  in  Suter  v.  Findlay,  27  Pittsb.  L.  J.  N.  S.  351,  13  Montg.  Co.  L.  Rep.  74, 
19  Pa.  Co.  Ct.  11,  6  Pa.  Dist.  R.  253,  holding  reservation  "whether  there  is  any 
evidence  that  would  entitle  plaintiff  to  recover"  proper;  Koons  v.  McNamee,  42 
W.  N.  C.  24,  6  Pa.  Super.  Ct.  451,  holding  question  "whether  plaintiff  under  all 
evidence  adduced  has  an  easement  in  defendant's  land"  not  pure  question  of  law; 
Scott  v.  Dewey,  23  Pa.  Super.  Ct.  403,  holding  reservation  "whether  or  not  there 
is  any  evidence  to  submit  to  jury  of  want  of  probable  cause  in  bringing  criminal 
prosecution"  sufficient,  in  action  for  malicious  prosecution;  Boyle  v.  Mahanoy 
City,  187  Pa.  6,  42  W.  N.  C.  425,  40  Atl.  1093,  holding  reservation  "whether  there 
is  any  evidence  which  entitles  plaintiff  to  recover,"  good  in  action  for  personal 
injuries;  Fisher  v.  Scharadin,  186  Pa.  569,  40  Atl.  1091,  Affirming  42  W.  N.  C. 
396,  holding  reservation  "whether  there  is  any  evidence  which  entitles  plaintiff 
to  recover"  sufficient  in  ejectment  action  without  statement  of  facts  on  which 
noint  is  based;  Williams  v.  Crj'stal  Lake  Water  Co.  191  Pa.  101,  43  Atl.  206. 
Affirming  7  Pa.  Dist.  R.  459,  holding  reservation  "that  under  all  the  evidence, 
verdict  should  be  for  defendant,"  improper  in  action  of  trespass  for  taking  stone; 
Casey  v.  Pennsylvania  Asphalt  Paving  Co.  198  Pa.  354,  47  Atl.  1128,  upholding 
reservation,  in  action  for  personal  injuries  "whether  under  the  disputed  testi- 
mony the  relation  of  person  named  to  defendant  company  was  such  as  to  make 
it  responsible  for  results  of  its  improper  order." 

Distinguished  in  Mayne  v.  Fidelity  &  Deposit  Co.  198  Pa.  491,  48  Atl.  469, 
holding  reservation  "whether  there  is  any  evidence  entitling  plaintiff  to  recover" 
insufficient  in  action  of  assumpsit  on  bond. 

Cited,  as  overruled  in  effect,  in  Alcorn  v.  Christian,  4  Pa.  J^uper.  Ct.  597,  hold- 
ing reservation  "whether  there  is  any  evidence  to  be  submitted  to  jury  upon 
which  plaintiff  is  entitled  to  recover"  sufficient. 

19  L.  R.  A.  568,  COM.  ex  rel.  McKIRBY  v.  MACFERRON,  152  Pa.  244,  25  Atl. 

656. 
Repeal  of  special  by  sreneral  act. 

Cited  in  Com.  v.  Moir,  199  Pa.  552,  53  L.  R.  A.  844,  85  Am.  St.  Rep.  801,  49 
Atl.  351,  holding  local  laws  not  repealed  by  general  ones  unless  such  intent  is 
expressed  or  unavoidably  implied;  Re  Contested  Election,  20  Pa.  Co.  Ct.  615, 
holding  that  general  act  relating  to  election  in  boroughs  not  divided  into  wards 
repeals  act  incorporating  certain  borough,  so  far  as  it  relates  to  election  of  coun- 
cilman; Com.  ex  rel.  Mullahey  v.  Straughas,  24  Pa.  Co.  Ct.  149,  holding  that 
general  act  regulating  boroughs  repeals  special  act  so  far  as  it  relates  to  treas- 
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urer;  Com.  use  of  Cambria  County  v.  Lloyd,  2  Pa.  Super.  Ct.  15,  38  W.  X.  C. 
294,  holding  special  law  not  aifected  by  8ub.sequent  general  act,  when  latter  eon- 
tains  provision  exempting  former  from  its  application;  Bruce  v.  Pittsburv.  166 
Pa.  161,  30  Atl.  831,  and  Chalfant  v.  Edwards,  38  W.  N.  C.  262,  34  Atl.  922. 
holding  local  statute  limiting  indebtedness  of  Pittsburg  repealed  by  general  act 
allowing  cities  to  increase  their  indebtedness  2  per  cent  upon  assessefl  value  of 
property;  Com.  ex  rel.  Schweyer  v.  Dimer,  17  Pa.  Co.  Ct.  507,  holding  that  gen- 
eral statute  regulating  election  of  burgesses  repeals  act  relating  to  election  in  par- 
ticular borough;  Com.  V.  Kempsm it h,  13  Pa.  Co.  Ct.  671,  holding  act  authorizinij 
chief  burgess  to  preside  over  town  council  not  repealed  by  subsequent  general  act 
which  is  silent  on  question  as  to  presiding  officers;  Fraim  v.  Lancaster  County, 
171  Pa.  439,  37  W.  N.  C.  157,  33  Atl.  339,  holding  general  act  making  fee>  of 
constables  uniform  repealed  local  act;  Weaver  v.  Schuylkill  County,  23  Pa.  Co. 
Ct.  509,  9  Pa.  Dist.  R.  468,  holding  general  act  providing  salary  for  poliecnu^n 
repeals  former  special  act  allowing  fees;  Grubb  v.  Weaver,  19  Pa.  Co.  Ct.  611, 
and  Graeff  v.  Felix,  24  Pa.  Co.  Ct.  659,  holding  special  act  creating  municipal 
board  of  water  works  repealed  by  subsequent  general  act  relating  to  municipal 
water  works;  Jadwin  v.  Hurley,  10  Pa.  Super.  Ct.  110,  holding  that  act  provid- 
ing for  appointment  of  appraisers  by  county  commissioners  rejjeals  special  act 
authorizing  appointment  by  council  of  certain  city;  Quinn  v.  Cumberland 
County,  162  Pa.  61,  34  W.  N.  C.  431,  29  Atl.  289,  Reversing  13  Pa.  Co.  Ct.  607. 
holding  that  act  authorizing  establishment  of  boards  of  health  in  every  borough 
repeals  act  relating  to  one  borough. 

Distinguished  in  Shroder  v.  Lancaster,  170  Pa.  139,  30  W.  N.  C.  573,  32  Atl. 
587,  Reversing  15  Pa.  Co.  Ct.  469,  11  Lane.  L.  Rev.  391,  holding  that  general  act 
authorizing  condemnation  of  property  for  water  supply  does  not  repeal  local  act 
establishing  water  works  in  certain  city;  Com.  use  of  Cambria  County  v.  Dillon, 
17  Pa.  Co.  Ct.  233,  holding  that  act  regulating  compensation  of  county  commis- 
sioners does  not  repeal  by  implication  special  act  relating  to  particular  county; 
Com.  V.  AUis,  19  Pa.  Super.  Ct.  134,  holding  that  general  act  relating  to  settling 
township  treasurers'  accounts  did  not  repeal  special  act  relating  to  settlement  of 
accounts  in  particular  county. 

-«  Relatlnar  to   taxea  and  collectors. 

Cited  in  Com.  ex  rel.  Schweyer  v.  Wunch,  167  Pa.  188,  31  Atl.  651,  holding  that 
act  authorizing  election  of  tax  collectors  in  all  townships  repeals  act  relating  to 
one;  Com.  ex  rel  Garman  v.  McDonnell,  7  Kulp,  361,  3  Pa.  Dist.  R.  769;  Com. 
V.  Middletown,  3  Pa.  Dist.  R.  640;  Com.  ex  rel.  Hendrickson  v.  Benson,  15  Pa. 
Co.  Ct.  237, — holding  that  general  act  regulating  election  of  borough  and  town 
collectors  repeals  act  providing  for  appointment  of  elector  for  particular  bor- 
ough; Com.  ex  rel.  Hillegass  v.  Huifman,  6  Pa.  Super.  Ct.  215,  19  Pa.  Co.  Ct.  592. 
holding  that  general  act  authorizing  election  of  borough  tax  collectors  repeals 
act  providing  for  collection  of  taxes  in  particular  county;  Bear  v.  Eshleman,  14 
Lane.  L.  Rev.  275,  holding  that  general  act  authorizing  election  of  borough  and 
township  tax  collectors  repeals  act  providing  that  collection  of  taxes  in  partic- 
ular township  be  let  to  lowest  bidder;  Chester  v.  Sinex,  8  Del.  Co.  Rep.  161, 
holding  that  general  act  relating  to  time  during  which  taxes  shall  be  liens  re- 
peals special  act  applicable  to  one  county;  Easton  v.  Drake,  9  Kulp,  325.  6 
Northampton  Co.  Rep.  123,  holding  statutes  making  taxes  on  unseated  lands 
liens  thereon  protected  when  not  in  conflict  with  subsequent  general  act*. 
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—  Relatinir  to  ••••••ors. 

Cited  in  Kuhlman  v.  Smeltz,  12  Lane.  L.  Rev.  163,  holding  special  act  relating 
to  election  of  assessor  in  each  ward  for  state,  county,  and  city  purposes  repealed 
in  part  by  general  act  creating  separate  office  for  assessor  for  county  purposes. 

Distinguished  in  Buckwalter  v.  Lancaster  County,  16  Lane.  L.  Rev.  86,  holding 
that  general  act  as  to  tax  collectors  being  silent  as  to  their  compensation  did  not 
repeal  local  act  relating  to  compensation  of  collector  in  particular  township; 
Marquette  v.  Berks  County,  3  Pa.  Super.  Ct.  43,  holding  act  providing  that 
as.<^ssors  shall  keep  record  of  time  employed  and  shall  be  paid  $2  per  day,  does 
not  repeal  special  act  of  1865  allowing  $2.50  per  day  for  time  assessors  actually 
engaged. 

19  L.  R.  A.  570,  STERNBERG  v.  STATE,  36  Neb.  307,  54  N.  W.  553. 

Followed  without  discussion  in  Rice  v.  State,  36  Neb.  319,  54  N.  W.  555. 
Municipal  control  of  pnbllc  service  corporations. 

Cited  in  footnote  to  Muncie  Natural  Gas  Co.  v.  Muncie,  60  L.  R.  A.  822,  which 
sustains  city's  power  to  stipulate  as  to  maximum  rates  for  gas. 

—  Of.  street    rall^frays. 

Cited  in  Detroit  v.  Ft.  Wayne  &  B.  I.  R.  Co.  95  Mich.  460,  20  L.  R.  A.  80, 
footnote  p.  79,  35  Am.  St.  Rep.  580,  54  N.  W.  958,  sustaining  ordinance  requir- 
ing tickets  to  be  kept  for  sale  on  street  cars. 

Cited  in  footnotes  to  Rice  v.  Detroit,  Y.  &  A.  A.  R.  Co.  48  L.  R.  A.  84,  which 
holds  street  railway  company  required  by  franchise  to  sell  tickets  at  reduced 
rates  to  passenger  getting  on  car  anywhere  on  line;  Chicago  Union  Traction  Co. 
V.  Chicago,  59  L.  R.  A.  631,  which  sustains  city's  power  to  prescribe  compensation 
of  horse  car  companies,  and  require  giving  of  transfers;  State  ex  rel.  Bump  v. 
Omaha  &  C.  B.  R.  &  Bridge  Co.  52  L.  R.  A.  315,  which  holds  void,  ordi..anee  re- 
quiring sale  of  tickets  to  residents  of  city  as  condition  of  extending  street  rail- 
way franchise. 

Cited  in  note   (39  L.  R.  A.  619)    on  municipal  control  over  public  nuisances 
upon  public  streets  and  highways  created  by  street  railroads  and  other  electrical 
companies. 
Learislatlve  po^er  to  fix   tolls. 

Cited  in  note  (33  L.  R.  A.  180)  on  legislative  power  to  fix  tolls,  rates,  or 
prices. 

19  L.  R.  A.  575,  Re  CONSTRUCTION  OF  CONSTITUTIONAL  PROVISION,  3  S. 

D.  548,  54  N.  W.  650. 
Court's  daty  to  ans^iver  questions  submitted* 

Cited  in  Re  Bd.  of  Public  Lands  &  Bldgs.  37  Neb.  434,  56  N.  W.  1092  (dis- 
senting opinion),  majority  holding  it  to  be  duty  of  court  to  answer  question  sub- 
mitted by  board  of  public  lands  and  buildings  as  to  its  duties,  powers,  etc. 

—  <iuestlons  submitted  by  governor. 

Cited  in  Re  House  Resolution  No.  30,  10  S.  D.  251,  72  N.  W.  892,  refusing  to 
answer  question  of  governor  as  to  constitutionality  of  act  requiring  justices  of 
court  to  answer  important  questions,  because  involving  personal  and  property 
rights;  Re  Chapter  6,  Sess.  Laws  of  1890,  8  S.  D.  276,  66  N.  W.  310,  refusing  to 
answer  questions  of  governor  as  to  duration  of  terms  of  regents. 
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Distinguished  in  Re  State  Census,  6  S.  D.  541,  62  N.  W.  129,  answering  ques- 
tion propounded  by  governor  at  bequest  of  legislature  as  to  census  because  prop- 
erty rights  were  not  involved. 

19  L.  R.  A.  677,  ILLINOIS  C.  R.  CO.  v.  SMITH,  70  Miss.  344,  35  Am.  St.  Rep. 
651,  12  So.  461. 

Garnlslinieiit  I  nvfeiat  unbject  to. 

Cited  in  Cooper  v.  Adel  Security  Co.  122  N.  C.  465,  30  S.  E.  348,  holding  un- 
paid balances  for  stock  subscription  of  foreign  corporation,  property  subject  to 
attachment. 

Cited  in  footnotes  to  Rustad  v.  Bishop,  50  L.  R.  A.  168,  which  denies  right  to 
hold  back  successive  amounts  of  exempt  wages  by  successive  garnishments,  and 
reach  .same  by  new  garnishment  after  exemption  period  expires;  Xeufelder  v. 
German  American  Ins.  Co.  22  L.  R.  A.  287,  which  holds  fund  kept  by  foreign  in- 
surance company  in  own  state  for  payment  of  losses  there  and  elsewhere  subject 
to  garnishment;  Bishop  v.  Middleton,  26  L.  R.  A.  445,  which  upholds  application 
to  existing  debts,  of  act  prolnbiting  evasion  of  exemption  of  wages. 

Cited  in  note  (36  L.  R.  A.  582)  on  debtor's  riglit  of  action  against  creditor  for 
collecting   debt    in    another  jurisdiction    in  evasion    of  exemption    laws  of    their 
domicil. 
—  Sltva   of   debt. 

Cited  in  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R.  Co.  68  Fed.  689,  denying 
right  to  garnish  wages  due  in  Georgia  by  receiver  appointed  there  in  Federal 
court,  on  intervention  of  creditor  in  Tennessee,  without  service  on  debtor. 

Cited  in  footnotes  to  Bragg  v.  Gaynor,  21  L.  R.  A.  161,  which  holds  debts  due 
nonresident  have  situs  within  state  for  purpose  of  garnishment;  Singer  Mfg. 
Co.  V.  Fleming,  23  L.  R.  A.  210,  which  holds  situs  of  debtor's  earnings  in  state  of 
residence  for  purpose  of  determining  right  to  exemption ;  Bullard  v.  Chaffee.  51 
L.  R.  A.  715,  which  holds  person  gamishable  only  in  state  where  debt  payable, 
if  creditor  resides  there;  Tootle  v.  Coleman,  57  L.  R,  A.  120,  which  holds  right 
to  garnish  debtor  not  limited  to  situs  of  chose  in  action;  O'Connor  v.  Walter,  23 
L.  R.  A.  650,  which  holds  garnishment  of  wages  in  other  state  by  assignee  of 
claim  against  employer  not  conclusive  as  between  assignor  and  employee ;  Straupe 
Bros.  V.  Aetna  Ins.  Co.  48  L.  R.  A.  452,  which  holds  debt  of  insurance  company 
for  loss  in  other  state  without  situs,  where  company  has  agent,  for  garnishment 
purposes,  in  third  Dtate;  Pennsylvania  R.  Co.  v.  Rogers,  62  L.  R.  A.  178,  which 
holds  debt  due  from  foreign  railroad  company  maintaining,  jointly  with  other 
railroads,  agency  relating  to  through  freight  not  subject  to  garnishment  by 
courts  of  West  Virginia;  Hawley  v.  Hurd,  52  L.  R.  A.  195,  which  holds  resident 
trustee  chargeable  upon  debt  payable  to  nonresident  in  state  of  his  domicil: 
Reimers  v.  Seatco  Mfg.  Co.  30  L.  R.  A.  364,  which  holds  that  debt  has  do  situa 
for  purpose  of  garnishment  in  state  of  which  plaintiff,  defendant,  and  garni«ihee 
are  nonresidents;  Lancashire  Ins.  Co.  v.  Corbetts,  36  L.  R.  A.  640,  which  holds 
jurisdiction  of  garnishment  of  debt  determined,  not  by  situs  of  debt,  but  by  lia- 
bility of  garnishee  to  be  sued  thereon;  Wyeth  Hardware  &  Mfg.  Co.  v.  H.  F. 
Lang  Co.  27  L.  R.  A.  651,  which  holds  that  debt  may  be  garnished  at  any  place 
where  suit  may  be  brought  thereon  by  creditor. 

Annotation  in  main  case  referred  to  with  approval  in  Balk  v.  Harris,  124  X. 
C.  408,  45  L.  R.  A.  260,  70  Am.  St.  Rep.  00(5,  32  S.  E.  799,  denying  rehearing  of 
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122  N.  C.  67,  45  L.  R.  A.  260,  30  S.  E.  318,  holding  situs  of  debt  for  purposes  of 
garnishment,  at  debtor's  residence. 

— »  Service  of  proceas. 

Cited  in  Boyle  v.  Musser-Sauntry  Land,  Logging  &  Mfg.  Co.  88  Minn.  464,  97 
Am.  St.  Rep.  .538,  93  X.  \V.  520.  holding  that  judgment  by  citizen  of  Minnesota 
against  foreign  corporation  having  office  in  that  state  cannot  be  impounded  in 
garnishment  in  state  where  judgment  debtor  was  incorporated,  in  action  brought 
by  corporation  of  that  state  against  judgment  creditor  upon  substituted  service, 
and  referring  particularly  to  annotation  in  19  L.  R.  A.  577;  Louisville  &  N.  R. 
Co.  V.  Nash,  118  Ala.  487.  41  L.  R.  A.  333,  footnote  p.  331,  72  Am.  St.  Rep.  181, 
23  So.  825,  holding  situs  of  debt  at  domicil  of  creditor  for  purpose  of  garnish- 
ment, and  referring  particularly  to  annotation  in  19  L.  R.  A.  577. 

Cited  in  footnotes  to  Douglass  v.  Phenix  Ins.  Co.  20  L.  R.  A.  118,  which  denies 
power  to  garnish  domestic  corporation  in  other  jurisdiction  by  service  on  agent; 
Ward  V.  Boyce,  36  L.  R.  A.  549,  which  holds  "trustee  process"  in  other  state,  to 
reach  note  held  by  nonresident  not  personally  served,  ineffectual ;  Swedish  Amer- 
ican Nat.  Bank  v.  Bleecker,  42  L.  R.  A.  283,  which  denies  jurisdiction  of  gar- 
nishment of  foreign  insurance  company  for  loss  occurring  in  other  state,  where 
defendant  served  by  publication,  and  company  by  service  on  insurance  commis- 
sioner; Root  V.  Davis,  23  L,  R.  A.  445,  which  authorizes  garnishment  on  service 
by  publication  of  debt  due  from  resident  to  nonresident  of  county. 

Cited  in  note  (50  L.  R.  A.  597)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law. 

Itlablllty  of  irarnlnliee,  and  Jndvment. 

Cited  in  Baltimore  &  O.  S.  W.  R.  Co.  v.  McDonald,  112  111.  App.  402,  holding 
judgment  against  nonresident  garnisliee  for  amount  due  employee  no  bar  to  lat- 
ter*s  action  for  wages,  where  he  served  affidavit  of  exemption  before  judgment  in 
garnishment  suit. 

Cited  in  footnotes  to  Stewart  v.  Northern  Assur.  Co.  44  L.  R.  A.  101,  which 
holds  judgment  against  garnishee  on  contract  utterly  void  at  domicil  Qf  nonresi- 
dent debtor  not  personally  served,  no  protection ;  Balk  v.  Harris,  45  L.  R.  A.  257, 
which  holds  debtor  garnished  outside  of  state  not  protected  in  paying  debt  after 
returning  to  domicil;  Virginia  F.  &  M.  Ins.  Co.  v.  New  York  Carousal  Mfg.  Co. 
40  L.  R.  A.  237,  which  sustains  garnishee's  right  to  prevent  judgment  by  showing 
judgment  rendered  against  him  by  court  at  creditor's  domicil;  Crisp  v.  Ft. 
Wayne  &  E.  R.  Co.  22  L.  R.  A.  732,  which  holds  garnishee  not  protected  in  pay- 
ing money  into  court  before  adjudication. 

Cited  in  notes  (47  L.  R.  A.  134)  on  effect  of  judgment  against  garnishee  to 
merge  or  satisfy  liability  of  principal  debtor. 

19  L.  R,  A.  581,  WILSON  v.  WHITE,  133  Ind.  614,  33  N.  E.  361. 
Taxes  on  life  estate. 

Cited  in  Crater  v.  Ryan,  130  N.  C.  620,  41  S.  E.  800.  holding  taxes  payable 
from  principal,  where  there  is  no  other  property  except  fund  interest  on  which 
is  given  widow  for  life. 

Cited  in  note  (32  L.  R.  A.  754)  on  duty  of  life  tenant  to  pay  taxes. 
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19  L.  R.  A.  584,  HAMILTON  COUNTY  v.  RASCHE  BROS.  50  Ohio  St,  103,  40 

Am.  St.  Rep.  653,  33  N.  E.  408. 
Retroactive  statiites. 

Cited  in  New  York  L.  Ins.  Co.  v.  Cuyahoga  County,  45  C.  C.  A.  238,  106  Fed, 
128,  Reversing  99  Fed.  851,  holding  law  legalizing  void  bonds  issued  by  certain 
county  to  build  armory  not  void  as  retroactive  statute;  Kent  v.  Bcntley,  10  Ohio 
C.  C.  137,  defining  retroactive  statute  as  one  which  takes  away  or  impairs  vested 
rights  acquired  under  existing  laws,  or  creates  new  obligation  as  to  obligations 
already  past. 

Cited  in  footnote  to  French  v.  Deane,  24  L.  R.  A.  387,  which  holds  void,  act 
giving  right  to  punitive  damages  as  to  existing  cause  of  action. 

Cited  in  note  (52  L.  R.  A.  935,  940)  on  constitutionality  of  retroactive  stat- 
ute creating  right  of  action  or  of  set-off  on  account  of  past  acts  or  transactions. 
Validity  of  act   as  special  learlslatlon. 

Cited  in  Cincinnati  v.  Steinkamp,  54  Ohio  St.  294,  43  N.  E.  490,  declaring 
unconstitutional,  law  regulating  fire  escapes  in  cities  of  first  class,  first  g^rade, 
applying  only  to  Cincinnati;  Emery  v.  Coles,  5  Ohio  N.  P.  201,  holding  uncon- 
stitutional, act  regulating  cellar  excavations  in  cities  of  first  grade,  first  class, 
applying  only  to  Cincinnati;  State  v.  Spellmire,  67  Ohio  St.  82,  65  N.  £.  619, 
declaring  unconstitutional,  law  creating  special  school  districts  in  Hamilton  and 
Butler  counties;  Hubbard  v.  State  (Ohio)  58  L.  R.  A.  656,  holding  unconstitu- 
tional, law  providing  for  pensioning  teachers  in  Toledo;  State  ex  rel.  Sheets  t. 
Cowles,  64  Ohio  St.  181,  59  N.  E.  895,  holding  unconstitutional,  law  creating 
board  of  park  commissioners  in  cities  of  second  grade,  first  class,  applying  only 
to  Cleveland;  Gaylord  v.  Hubbard,  56  Ohio  St.  37,  46  N.  E.  66,  declaring  un- 
constitutional, law  providing  for  board  of  equalization  in  cities  of  second  grade, 
first  class,  applying  only  to  Cleveland;  Billings  v.  Dressier,  5  Ohio  N.  P.  115. 
holding  section  of  act  relating  to  right  of  action  against  counties  for  injuries 
from  defective  bridges,  and  employment  of  council  to  defend,  not  void  because 
two  counties  not  within  second  provision ;  Brattleboro  Sav.  Bank  v.  Hardy  Twp. 
98  Fed.  531,  sustaining  law  authorizing  certain  township  to  issue  bonds  to  pay 
then  existing  indebtedness. 

Cited  in  footnote  to  Milwaukee  County  v.  Isenring,  53  L.  R.  A.  635,  which 
holds  act  regulating  sheriff's  fees  for  particular  county,  local. 

19  L.  R.  A.  587,  FIRST  CONG.  CHURCH  v.  HOLYOKE  MUT.  F.  INS.  CO.  15S 

Mass.  475,  35  Am.  St.  Rep.  508,  33  N.  E.  572. 
Increase  of  risk   as  alfectlnar   recovery-   on    policy. 

Cited  in  Angier  v.  Western  Assur.  Co.  10  S.  D.  87,  68  Am.  St,  Rep.  685,  71 
N.  W.  761,  sustaining  right  to  recover  for  loss  of  house,  catching  fire  from 
kerosene  used  in  kindling  fire;  Springfield  F.  &  M.  Ins.  Co.  v.  W&de,  95  Tex. 
601,  58  L.  R.  A.  715,  footnote  p.  714,  93  Am.  St.  Rep.  870,  68  S.  W.  977,  sus- 
taining right  to  recover  for  loss  of  house,  igniting  from  gallon  of  gasoline  tem- 
porarily in  house;  Smith  v.  German  Ins.  Co.  107  Mich.  283,  30  L.  R,  A.  373, 
footnote  p.  368,  65  N.  W.  236,  sustaining  right  to  recover  for  loss  of  courthouse, 
catching  fire  from  naphtha  torch  used  in  removing  paint;  Janvrin  v.  Bockiog- 
ham  Farmers  Mut.  F.  Ins.  Co.  70  N.  H.  36,  46  Atl.  686,  holding  that  erecUon 
of  house  on  neighboring  premises  does  not  invalidate  policy,  unless  risk  is 
materially  increased. 
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Cited  in  footnote  to  Traders'  Ins.  Co.  v.  Catlin,  3.5  L.  R.  A.  695,  which  holds 
policy  not  defeated  by  more  hazardous  use  of  property,  ceasing  before  loss. 

Expert    teat Imoiiy. 

Cited  in  Penn  Mut.  L.  Ins.  Co.  v.  Mechanics'  Sav.  Bank  A  T.  Co.  38  L.  R.  A.  61, 
19  C.  C.  A.  300,  37  U.  S.  App.  692,  72  Fed.  427,  holding  that  witness  may  testify 
whether,  according  to  usage  among  life  insurance  companies,  embezzlement  en- 
hances premium;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Myers,  11  C.  C.  A.  443,  24  U.  8. 
App.  295,  63  Fed.  797,  holding  expert  evidence  incompetent  to  prove  that  mode 
of  coupling  cars  was  especially  dangerous. 

19  L.  R.  A.  590,  HENRY  v.  VLIET,  36  Neb.  138,  54  N.  W.  122. 
Mortflr«flr«  tor  pre-exlatlnir  debt. 

Cited  in  Chaffee  v.  Atlas  Lumber  Co.  43  Neb.  229,  61  N.  W.  637,  sustaining 
chattel  mortgage  given  by  insolvent  debtor  to  secure  pre-existing  debt;    Long- 
fellow V.  Barnard,  58  Neb.  617,  76  Am.  St.  Rep.  117,  79  N.  W.  255,  sustaining* 
mortgage  assigned  in  payment  of  pre-existing  debt,  although  fraudulent  as  to, 
creditors. 

8topp«are  In   tranaltn  ^rhen  purclimMe   frmndulent. 

Cited  in  Kearney  Mill.  &  Elevator  Co.  v.  Union  P.  R.  Co.  97  Iowa,  731,  59 
Am.  St.  Rep.  434,  66  N.  W.  1059,  sustaining  right  of  one  selling  grain  on  credit 
to  stop  same  while  in  transit,  when  he  ascertains  that  buyer  is  insolvent  and 
intends  to  defraud. 

19  L.  R.  A.  594,  HEUER  v.  NORTHWESTERN  NAT.  INS.  CO.  144  111.  393,  33 
N.  E.  4n. 

TIThmt  loMiea  covered  by  Inanrmnee  policy. 

Cited  in  footnote  to  Way  v.  Abington  Mut.  F.  Ins.  Co.  32  L.  R.  A.  608,  which 
holds  damage  from  burning  of  soot  in  chimney,  accidentally  ignited,  covered  by 
policy. 
—  Cmnaed   by  explosion. 

Followed  in  Heuer  v.  Winchester  F.  Ins.  Co.  151  111.  332,  37  N.  E.  873,  Af- 
firming 44  111.  App.  429,   without  special   discussion. 

Cited  in  Phoenix  Ins.  Co.  v.  Greer,  61  Ark.  514,  33  S.  W.  840,  denying  com- 
pany's liability  under  policy  for  damages  caused  by  explosion  of  dynamite^  ig- 
nited by  fire;  Mitchell  v.  Potomac  Ins.  Co.  16  App.  D.  C.  268,  sustaining  in- 
struction that  loss  caused  by  explosion  of  gasoline  from  match  was  not  loss 
by  fire  under  policy;  German  F.  Ins.  Co.  v.  Roost,  55  Ohio  St.  588,  36  L.  R.  A. 
239,  footnote  p.  236,  60  Am.  St.  Rep.  711,  45  N.  E.  1097,  holding  building  de- 
stroyed by  explosion  of  powder  house  struck  by  lightning  not  covered  by  pol- 
icy insuring  against  lightning;  Hustace  v.  Phenix  Ins.  Co.  175  N.  Y.  301,  62 
L.  R.  A.  656,  67  N.  E.  592,  holding  insurer  not  liable  for  loss  occasioned  by 
explosion  in  neighboring  building,  caused   by  fire. 

Cited  in  footnotes  to  American  Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Ref. 
Co.  21  L.  R.  A.  572,  which  holds  damage  from  explosion  of  starch  dust,  on  which 
water  was  thrown  to  put  out  fire,  not  covered  by  insurance  against  explosion; 
Vorse  v.  New  Jersey  Plate-Glass  Ins.  Co.  60  L.  R.  A.  838,  which  holds  breaking 
of  plate-glass  window  by  explosion  of  gas  generated  by  gasoline  used  to  clean 
clothes  not  caused  by  blowing  up  of  building  within  meaning  of  policy;   Le<Mi- 
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ard  V.  Orient  Ins.  Co.  54  L.  R.  A.  706,  which,  authorizes  recovery  for  insured 
building,  destroyed  by  fire  breaking  out  immediately  after  one  corner  knocked 
down  by  explosion  in  neighboring  building. 

Cited  in  note  (29  L.  R.  A.  359)  on  liability  for  negligence  in  escape  and  ex- 
plosion of  gas. 

Projclmmte  caaae  of  accident. 

Cited  in  footnotes  to  Lynn  Gas  &  Electric  Co.  v.  Meriden  F.  Ins.  Co.  20  L. 
R.  A.  297,  which  holds  fire  in  insured  building,  cause  of  breaking  electric  light 
machinery  in  remote  part  by  causing  short  circuit;  Western  R.  Co.  v.  Mutolu 
21  L.  R.  A.  316,  which  holds  excessive  speed  not  proximate  cause  of  death  of 
boy  attempting  to  catch  on  train. 

19  L.  R.  A.  599,  SKELLY  v.  BRISTOL  SAV.  BANK,  63  Conn.  83,  38  Am.  St. 

Rep.  340,  26  Atl.  474. 
Neceaalty  of  demand  of  pmyment   when  Interent  paid  in  advance. 

.  Cited  in  Beardsley  v.  Ilawes,  71  Conn.  42,  40  Atl.  1043,  holding  demand  at 
end  of  four  months  not  necessary  to  hold  guarantors  on  demand  note  on  which 
interest  payable  semiannually,  and  on  which  six  months'  interest  was  paid  in 
advance. 

19  L.  R.  A.  602,  ARNOLD  y.  PAWTUXET  VALLEY  WATER  CO.  18  R.  L  189, 

26  Atl.  56. 
Riffbt  to  bill  of  discovery. 

Cited  in  Gorman  v.  Banigan,  22  R.  I.  26,  46  Atl.  38,  denying  bill  of  discovery 
to  ascertain  amount  and  condition  of  personal  estate  of  testator,  to  aid  con- 
templated suit  for  legal  services;  Reynolds  v.  Burgess  Sulphite  Fibre  Co.  71 
N.  H.  340,  57  L.  R.  A.  953*,  footnote  p.  949,  93  Am.  St.  Rep.  535,  51  Atl.  1075. 
sustaining  bill  of  discovery  to  allow  experts  to  examine  broken  engine  which 
caused  death  of  intestate. 

Cited  in  footnote  to  Ex  parte  Clarke,  46  L.  R.  A.  835,  which  denies  power  to 
compel  witness  to  produce  books  and  papers  without  showing  their  materiality. 

19  L.  R.  A.  605,  STATE  v.  MICHAEL,  37  W.  Va.  565,  16  S.  E.  803. 
Competency  of  ^vltnesa. 

Cited  in  note  (37  L.  R.  A.  424)  on  effect  of  insanity  on  competency  of  wit- 
nesses. 

Annotation  in  19  L.  R.  A.  605,  referred  to  particularly  in  State  v.  Lugar, 
115  Iowa,  270,  88  N.  W.  333,  holding  admission  in  prosecution  for  lewdness, 
of  evidence  of  witness  who  was  not  sworn,  error. 

—  Cblldren    as    ^vltneases. 

Cited  in  Uthermohlen  v.  Bogg*s  Run  Co.  50  W.  Va.  468,  65  L.  R.  A.  916,  88 
Am.  St.  Rep.  884,  40  S.  E.  410,  sustaining  rejection  of  testimony  in  turntable 
ca«e  of  plaintiff  between  seven  and  eight  years  old;  State  v.  Washington,  49 
La.  Ann.  1605,  42  L.  R.  A.  558,  22  So.  841,  reversing  conviction  for  rape  ob 
tained  on  evidence  of  complaining  witness,  who  was  seven  years  old  and  who 
did  not  believe  in  Supreme  Being;  White  v.  State,  136  Ala.  67,  34  So.  177, 
denying  competency  of  eleven-year-old  witness  in  murder  trial,  who  testified 
that  he  had  never  attended  church  or  Sunday  School,  did  not  know  who  made 
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him,  and  had  never  heard  of  Christ  or  God;  State  v.  King,  117  Iowa,  486,  91 
N.  \V.  768,  holding  competency  of  child  as  witness  in  rape  case  not  shown  by 
her  statement  that  *'if  she  held  up  her  right  hand  before  the  court  she  was 
to  tell  the  truth,"  and  referring  particularly  to  annotation  in  19  L.  R.  A.  605. 

Cited  in  footnote  to  State  v.  Juneau,  24  L.  R.  A.  857,  which  holds  competency 
as  M'itness  of  child  over  four  years  of  age  addressed  to  discretion  of  court. 

Annotation  in  19  L.  R.  A.  605  referred  to  particularly  in  Lee  v.  Missouri 
P.  R.  Co.  67  Kan.  406,  63  L.  R.  A.  273,  73  Pac.  110,  holding  eleven-year-old  child 
who  does  not  understand  nature  of  an  oath  not  competent  as  witness  in  action 
for  personal  injuries. 

19  L.  R.  A.  611,  MOREY  v.  HOYT,  62  Conn.  542,  26  Atl.  127. 

Subsequent  appeal  in  65  Conn.  516,  33  Atl.  406. 
"Wliat  anbject  to  mttmchmeBt. 

Cited  in  Little  Valeria  Gold  Min.  &  Mill  Co.  v.  Lambert,  15  Colo.  App.  448, 
62  Pac.  966,  holding  that  attaching  creditor  cannot  levy  on  shaft  house  and 
track  in  mine,  which  lessee  of  debtor  has  right  to  remove. 

Neceaslty  of  tmklnir  poaseralon  of  mttmclied   property. 

Cited  in  footnote  to  Battle  Creek  Valley  Bank  v.  First  Nat.  Bank,  56  L.  R. 
A.  124,  which  holds  physical  seizure  or  dispossession  essential  to  levy  of  execu- 
tion on  chattels. 
Collateral   attack   oa   Jndflrmeat    la   attachment. 

Cited  in  Slade  v.  LePage,  8  Tex.  Civ.  App.  405,  27  S.  W.  952,  denying  right 
of  claimant  of  attached  property  to  defeat  judgment  in  foreclosure,  where  court 
had  jurisdiction  of  parties,  by  showing  that  it  was  issued  on  insufficient  affi- 
davit. 
Effect  of  Jndvment  agralnat  one  Joint  trespaMier. 

Cited  in  Vincent  v.  McNamara,  70  Conn.  341,  39  Atl.  444,  holding  action  for 
malicious  attachment  against  attaching  creditor  not  barred  by  previous  judg- 
ment against  officer  alone. 

19  L.  R.  A.  619,  NASHVILLE  v.  SUTHERLAND,  92  Tenn.  335,  30  Am.  St.  Rep. 
88,  21  S.  W.  674. 
Report  of  later  appeal  in  94  Tenn.  360,  29  S.  W.  228. 
Doctrine  of  nltra  vires  In   reiipect   to  mnnlclpal   corporation*. 

Cited  in  footnotes  to  Fergus  Falls  v.  Fergus  Falls  Hotel  Co.  50  L.  R.  A.  170, 
which  holds  enforceable  by  foreclosure,  ultra  vires  loan  of  city's  money  on  mort- 
gage; Penley  v.  Auburn,  21  L.  R.  A.  657,  which  requires  return  of  land  con- 
veyed to  city  in  consideration  of  ultra  vires  contract;  Huron  Waterworks  Co. 
V.  Huron,  30  L.  R.  A.  848,  which  hokis  unauthorized  receipt  by  city  treasurer 
of  consideration  for  sale  of  water  works  not  prevent  recovery  of  such  property 
without  repayment  of  amount  received. 
Mnnlclpal  dnty  and  liability  as  to  drainage. 

Cited  in  note  (61  L.  R.  A.  690)  on  duty  and  liability  of  municipality  with 
respect  to  drainage. 

L.  R.  A.  Au.— Vol.  III.— 19. 
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19  L.  R.  A.  622,  STATE  ex  rel.  FERINE  v.  VAN  BEEK,  87  Iowa,  509,  43  Am. 

St.  Rep.  .125,  54  N.  W.  525. 
Capacity   to   hold   olllce. 

Cited  in  Opinion  of  the  Justices,  95  Me.  587,  51  Atl.  224.  expressing  opinior. 
as  to  riglit  of  fish  and  game  commissioner  to  be  elected  to  legislature:  AV 
Elias,  17  ^lisc.  719,  40  N.  Y.  Supp.  910,  declaring  void,  election  as  director  of 
corporation,  of  person  having  legal,  but  no  beneficial,  interest  in  stock;  War! 
V.  Crowell,  142  (al.  592,  76  Pac.  491,  holding  that  right  to  hold  office  of  ^ur 
veyor  cannot  be  contested  on  ground  that  license  was  not  obtained  till  after 
election. 

Cited  in  footnotes  to  State  ri;  rel.  Thompson  v.  McC'allister,  24  L.  R.  A.  343, 
wliich  upholds  legislative  power  to  impose  additional  qualifications  for  office; 
Demaree  v.  Scotes.  20  L.  R.  A.  97,  which  construes  statute  as  requiring  qur.li- 
fication  to  hold  office  at  commencement  of  term  rather  than  at  date  of  election; 
Kirkpatrick  v.  BrowTifield,  29  L.  R.  A.  703,  which  holds  certificate  of  eligibility 
to  office,  obtained  after  election,  sufficient. 

Qnolillcation    of   elector. 

Cited  in  footnote  to  State  ex  rel.  Goodell  v.  Mc<ieary,  44  L.  R.  A.  446,  which 
holds  building  and  furnishing  of  new  house  with  intention  of  living  in  same 
not  make  owner  elector  of  ward,  while  renting  elsewhere. 

19  L.  R.  A.  628,  VANDIVER  v.  POLLAK,  97  Ala.  467,  12  So.  473. 
Contribution   amonfc   Joint    treapannerii. 

Later  appeal  in  107  Ala.  547,  54  Am.  St.  Rep.  118,  19  So.  180,  sustaining 
right  of  contribution  in  favor  of  attaching  creditor  held  liable  on  indemnity 
bond,  as  against  other  attaching  creditors  receiving  benefit  of  sale  of  attached 
property. 

19  L.  R.  A.  632,  TWILLEY  v.  PERKINS,  77  Md.  252,  39  Am.  St.  Rep.  408,  26 

Atl.  286. 
Bicycle   Im^v. 

Cited  in  :\Ioore  v.  District  of  Columbia,  12  App.  D.  C.  541,  41  L.  R.  A.  209, 
footnote  p.  208,  holding  ordinance  prohibiting  use  in  streets,  of  bicycle  having 
handle-bars  of  which  lower  end  is  on  plane  more  than  4  inches  below  top  of 
saddle,  unreasonable. 

Cited  in  footnotes  to  Davis  v.  Petrinovich,  36  L.  R.  A.  616,  which  holds  li- 
cense tax  on  bicycles  used  for  pleasure  unauthorized;  Wheeler  v.  Boone,  44 
L.  R.  A.  821,  which  holds  riding  tricycle  on  sidewalk  not  within  ordinance  pro- 
hibiting bicycles. 

Cited  in  note   (47  L.  R.  A.  291)    on  bicycle  law. 

—  RIffhta  and  llabllltleH  of   blcycllHt. 

Cited  in  Geiger  v.  Perkiomen  &  R.  Turnp.  Road  (omitted  from  official  report 
in  167  Pa.  582)  28  L.  R.  A.  460,  footnote  p.  458,  31  Atl.  918,  Reversing  4  Pa. 
Dist.  R.  113,  authorizing  collection  of  tolls  from  bicyclists  by  turnpike  com- 
pany. 

Cited  in  footnotes  to  Myers  v.  Hinds,  33  L.  R.  A.  356,  which  holds  bicyclist 
liable  for  running  into  pedestrian  in  narrow  path :  Cook  v.  Fogarty,  39  L.  R.  A. 
488,  which   holds  riding  bicycle  on  highway  in  dark,  without  light  or  signal, 
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contributory  neglig^^nce :  ThoTnpj»on  v.  Dodge,  28  L.  R.  A.  608,  which  donioa 
superior  rights  over  bicycle  rider,  of  one  driving  horse  on  highway;  Peltier  v. 
Bradley,  D.  &  C.  Co;  32  L.  R.  A.  651,  whicli  denies  absolute  right  of  bicyclists 
to  pa«s  on  right-hand  side  on  meeting  truck;  Com.  v.  Forrest,  29  L.  R.  A.  365, 
which  holds  use  of  bicycle  on  sidewalk  along  turnpike  subject  to  penalty. 

—  BIcycIeii  an  baicKasre. 

Cited  in  State  ex  rcl.  Bettis  v.  Missouri  P.  R.  Co.  71  Mo.  App.  391,  sus- 
taining carrier's   right  to  refuse  to  carry  uncrated   bicycle  as  baggage. 

I^labilitr  of  ofllcer  making  arrent. 

Cited  in  Kirk  v.  Garrett,  84  Md.  407,  35  Atl;  1089,  holding  officer  guilty  of 
false  imprisonment  where  prisoner,  lawfully  arrested,  is  detained  two  days  be- 
fore arraignment. 

Cited*  in  note   (51  L.  R.  A.  218)   on  liability  of  officer  for  making  arrest. 

19  L.  R.  A.  636,  STATE  ea?  rel.  COLCORD  v.  YOCNG,  31  Fla.  594,  34  Am.  St. 

Rep.  41,  12  So.  673. 
DiMqaallflcatlon    of    Jndve. 

Cited  in  Findley  v.  Smith,  42  VV.  Va.  305,  26  S.  E.  370,  holding  judge  ineom- 
})rtent  to  sit  in  action  to  foreclose  liens,  one  of  which  he  had  obtained  and  as- 
signed; First  Nat.  Bank  v.  McGuire,  12  S.  D.  231,  47  L.  R.  A.  415,  footnote 
]>.  413,  76  Am.  St.  Rep.  598,  80  N.  W.  1074,  holding  judge  disqualified  to  try 
case  in  which  plaintiff  is  corporation  of  which  his  wife  is  shareholder. 

Cited  in  footnote  to  Meyer  v.  San  Diego.  41  L.  R.  A.  762,  which  holds  judge 
owning  land  in  city  disqualified  to  sit  in  suit  contesting  validity  of  contract  to 
ii^sue  city  bonds. 

Compelling  Judgre  to  act. 

Cited  in  State,  Sanchez,  v.  Call,  36  Fla.  313,  18  So.  771,  granting  mandamus 
to  compel  judge  to  enter  judgment  directed  by  supreme  court  on  appeal ;  State 
ex  rel.  Burbridge  v.  Call,  41  Fla.  459,  26  So.  1016,  refusing  mandamus  to  com- 
pel judge  to  reverse  order  setting  aside  service  by  publication ;  Schintz  v. 
Morris,  13  Tex.  Civ.  App.  594,  35  S.  W.  516,  granting  mandamus  to  compel 
judge  to  retry  both  counts  of  action  for  malicious  prosecution  and  false  im- 
prisonment, after  setting  aside  verdict  on  one  count:  State  v.  King,  32  Fla.  419, 
13  So.  891,  refusing  mandamus  to  compel  judge  to  restore  appeal  dismissed  for 
failure  to  file  exceptions. 

19  L.  R.  A.  640,  INTERNATIONAL  TRUST  CO.  v.  UNION  CATTLE  CO.  3  Wyo. 
803,  31  Pac.  408. 

19  L.  R.  A.  641,  GRAVES  v.  BATTLE  CREEK,  95  Mich.  266,  35  Am.  St.  Rep. 

561,  54  N.  W.  757. 
Phynlcal   examination. 

Cited  in  Smith  v.  Spokane,  16  Wash.  410,  47  Pac.  888,  holding  it  within  dis- 
cretion of  judge  in  negligence  action  to  refuse  to  order  physical  examination  of 
plaintiff  claiming  displacement  of  womb;  South  Bend  v.  Turner,  156  Ind.  426, 
54  L.  R.  A.  400,  83  Am.  St.  Rep.  200.  GO  N.  E.  271,  overruling  order  denying 
physical   examination   of   plaintift'  who   fell    into   manhole;    Ottawa   v.  Gilliland, 
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63  Kaz).  172,  88  Am.  St.  Rep.  232,  65  Pac.  252,  holding  that,  in  action  by  woman 
for  personal  injuries,  court  may  order  her  to  submit  to  physical  examination; 
Strudgeon  v.  Sand  Beach,  107  Mich.  499,  65  N.  W.  616.  sustaining  refusal  of 
judge  to  order  plaintiff  to  allow  examination  of  arm  necessitating  use  of  anaes- 
thetics; Stack  V.  New  York,  X.  H.  &  H.  R.  Co.  177  Mass.  157,  52  L.  R.  A.  329. 
footnote  p.  328,  83  Am.  St.  Rep.  269,  58  N.  \V.  686,  denying  power  of  court  to 
compel  plaintiff  to  submit  to  physical  examination  by  unfriendly  physician; 
O'Brien  v.  La  Crosse,  99  Wis.  425,  40  L.  R.  A.  833,  footnote  p.  831,  75  X.  W. 
81,  denying  order  to  compel  examination  as  to  condition  of  patieijt's  bladder, 
when  evidence  shows  that  such  examination  might  be  dangerous;  Lane  v.  Spo- 
kane Falls  &  N.  R.  Co.  21  Wash.  120,  46  L.  R.  A.  154,  footnote  p.  153,  75  Am. 
St.  Rep.  821,  57  Pac.  367,  holding  that  court  has  power  to  compel  physical  ex- 
amination of  plaintiff  in  action  for  personal  injuries;  Austin  &  N.  R.  Co.  v. 
Cluck  (Tex.)  64  L.  R.  A.  496,  77  S.  W.  403,  holding  that  at  common  law*  courts 
had  no  power  to  compel  submission  to  physical  examination  in  action  for  per- 
sonal injuries. 

Cited  in  footnotes  to  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Huddleston,  36  L. 
R.  A.  681,  which. holds  production  of  plaintiff's  urine  for  examination  should 
be  required  where  claim  made  of  injury  to  kidneys  causing  presence  of  foreign 
substances  in  urine;  State  v.  Height,  59  L.  R.  A.  438.  which  holds  unlawful, 
disclosures  by  physicians  of  knowledge  as  to  venereal  disease,  obtained  by  ex- 
amination against  his  will  of  one  accused  of  rape;  Hall  v.  Manson,  34  L.  R.  A. 
207,  sustaining  right,  where  witness  does  not  object,  to  take  measurement  in 
presence  of  jury  of  woman's  foot  and  leg,  6  inches  above  ankle,  in  suit  for 
personal  injuries,  where  there  is  conflict  over  such  measurements;  Wanek  v. 
Winona,  46  L.  R.  A.  448,  which  sustains  court's  power  to  order  physical  ex-' 
amination  of  plaintiff  under  penalty  of  dismissal  of  action;  Bagwell  v.  Atlanta 
Consol.  Street  R.  Co.  47  L.  R.  A.  486,  which  holds  action  for  injury  to  minor 
daughter  should  not  be  dismissed  for  her  refusal,  after  attaining  majority,  to 
submit  to  physical  examination. 

Distinguished  in  Martin  v.  Elliott,  106  Mich,  132,  31  L.  R.  A.  169,  63  N.  W. 
998,  holding  that  court  had  no  power  to  order  plaintiff  in  action  on  warranty, 
to  allow  defendant's  witness  to  examine  horse. 

Exhibition  of  Injured  member  to  Jnry. 

Cited  in  Edwards  v.  Three  Rivers,  96  Mich.  628,  55  X.  W.  1003,  susUining 
right,  in  negligence  action,  to  exhibit  injured  limb  to  jury;  Arkansas  River 
Packet  Co.  v.  Hobbs,  105  Tenn.  36,  58  S.  W.  278,  holding  exhibition  of  injured 
limb  by  plaintiff,  competent. 

Contributory   negrllflrence  In  street. 

Cited  in  Styles  v.  Decatur,  131  Mich.  448,  91  N.  W.  622,  holding  one  not  shown 
to  be  guilty  of  contributory  negligence  by  passing  over  walk  in  which  he  knew 
boards  were  so  loose  as  to  rattle;  Grattan  v.  Williamston,  116  Mich.  465,  74  X. 
W.  668,  and  Sias  v.  Reed  City,  103  Mich.  315,  61  X.  W.  502,  holding  contribu- 
tory negligence  not  conclusively  shown  because  plaintiff  knew  of  hole  in  walk: 
Strudgeon  v.  Sand  Beach,  107  Mich.  504,  65  X.  W.  616,  holding  contributory  n*^- 
ligence  not  conclusively  shown  where  boy  runs  into  hole  of  which  he  knew;  King 
V.  Colon  Twp.  125  Mich.  515,  84  X.  W.  1077,  holding  it  contributory  negligence 
for  girl  to  step  in  hole  of  which  she  knew;  Cloney  v.  Kalamazoo,  124  Mich.  660, 
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83  N.  W.  618,  holding  it  contributory  negligence  for  plaintiff  to  step  into  street 
excavation  where  men  and  teams  were  working. 

Distinguished  in  Howey  v.  Fisher,  122  Mich.  47,  80  X.  W.  1004,  holding  plain- 
tiff guilty  of  contributory  negligence  in  not  going  into  street  to  avoid  icy  walk; 
Grandorf  v.  Detroit  Citizens*  Street  R.  Co.  113  Mich.  498,  71  N.  VV.  844,  holding 
person  stepping  over  paving  stones  scattered  on  walk  guilty  of  contributory  neg- 
ligence. 

Contrlbntory   negrlivence  m   quentlOB   for   Jury. 

Cited  in  Becker  v.  Detroit  Citizens*  Street  R.  Co.  121  Mich.  587,  80  N.  W.  681, 
holding  question  as  to  motorman*s  contributory  negligence  in  assuming  that  car 
on  intersecting  line  would  stop,  and  thereby  avoid  collision,  for  jury;  Benedict  v. 
Port  Huron,  124  Mich.  COo,  83  N.  W.  614,  holding  it  question  for  jury  whether 
failure  of  plaintifl's  intestate  to  remember  about  dangerous  conditions  surround- 
ing draw-bridge  was  contributory  negligence;  Haines  v.  Lake  Shore  &  M.  S.  R.  Co. 
129  Mich.  484,  89  N.  W.  349,  holding  it  question  for  jury  whether  person  guilty 
of  contributory  negligence  when  he  stopped  75  feet  from  crossing,  looked  and 
listened,  and,  hearing  no  signal,  drove  onto  tracks. 

19  L.  R.  A.  643,  RAYMOND  v.  KISEBERG,  84  Wis.  302,  54  N.  W.  612. 
Obatmctlon   of  Mtreets. 

Cited  in  Milwaukee  Street  R.  Co.  v.  Adlam,  85  Wis.  150,  55  N.  W.  181,  enjoin- 
ing paving  contractors  from  interfering  with  operation  of  street  cars;  Loberg  v. 
Amherst,  87  Wis.  642,  41  Am.  St.  Rep.  69,  58  N.  W.  1048,  sustaining  abutter's 
right  to  obstruct  road  with  mortar  boxes  for  reasonable  time. 

Cited  in  footnotes  to  Brunswick  &  W.  R.  Co.  v.  Hardy,  52  L.  R.  A.  396,  which 
authorizes  recovery  by  merchant  specially  damaged  by  wilful  obstruction  of 
street;  Kessler  v.  Berger,  61  L.  R.  A.  611,  which  holds  boy  not  lounger  by  stop- 
ping in  street  to  cool  after  playing  game  in  vacant  lot,  so  as  to  prevent  recovery 
for  injuries  by  fall  upon  him  of  lumber  illegally  piled  in  highway;  Lund  v.  St. 
Paul.  M.  &  M.  R.  Co.  61  L.  R.  A.  506,  which  denies  contractor's  liability  for  dam- 
age from  obstruction  of  street  because  of  delay  in  constructing,  due  to  strike; 
Schopp  V.  St.  Louis,  20  L.  R.  A.  783,  which  denies  city's  power  to  lease  parts  of 
street  for  market  purposes. 

Cited  in  note  (39  L.  R,  A.  667)  on  municipal  power  over  nuisances  affecting 
highways  and  waters. 

19  L.  R.  A.  647,  BRADLEY  v.  PHARR,  45  La.  Ann.  426,  12  So.  618. 
Rent  of  land  taken   for  hlarb^vay. 

Cited  in  Rhode  Island  Hospital  Trust  Co.  v.  Hayden,  20  R.  I.  549,  42  L.  R.  A. 
109,  40  Atl.  421,  holding  that  landlord  is  entitled  to  rent  of  land  taken  for  high- 
way, between  time  of  condemnation  and  eviction. 

Condemnation  of  land  for  private  nse. 

Cited  in  footnote  to  Re  Rhode  Island  Suburban  R.  Co.  .52  L.  R.  A.  879,  which 
holds  attempt  by  street  railway  company  to  take  land  for  power  ]N>use  in  city  5 
miles  from  its  lines,  in  which  it  has  no  authority  to  run  cars,  for  private  benefit. 
Action   for  obstrnctinfr  mtr^e't. 

Cited  in  footnotes  to  Jacksonville,  T.  A  K.  W.  R.  Co.  v.  Thompson,  26  L.  R,  A. 
410,  which  denies  right  to  maintain  private  action  for  inconvenience  from  ob- 
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struction  of  highway,  suffered  in  company  with  others;  O'Brien  v.  Central  Iron 
&  Steel  Co.  57  L.  R.  A.  508,  which  authorizes  private  action  for  permanent  ob- 
struction of  street  within  2(H)  feet  of  abutter;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v. 
Cheevers,  24  L.  R.  A.  156,  which  denies  right  of  company  to  enjoin  congregation 
of  hotel  runners,  etc.,  in  street  in  front  of  station. 
Rlgrhta  of  oirner  of  fee  in  land  taken  for  public  easement. 

Cited  in  Sanborn  v.  Van  Duyne,  90  Minn.  225,  96  N.  W.  41,  holding  that  owner 
of  fee  of  real  property,  which  is  subject  to  easement  for  purposes  of  levee,  enti- 
tled to  possession  as  against  one  who  enters  and  erects  buildings  to  exclusion  of 
such  owner;  Fuselier  v.  Police  Jury,  109  La.  567,  33  So.  597,  holding  that  soil 
of  public  roads  belongs  to  owner  of  land  on  which  tliey  are  laid  out. 

19  L.  R.  A.  049,  PEOPLE  v.  RAYMOND,  18  Colo.  242,  32  Pac.  429. 

19  L.  R.  A.  653,  BAILEY  v.  CHICAGO,  M.  &  ST.  P.  R.  CO.  3  S.  D.  531,  54  N.  W. 

596. 
Property  rlflrhta  in  tree*. 

Cited  in  notes  (21  L.  R.  A.  731)  on  property  rights  in  trees  on  boundary  line; 
(32  L.  R.  A.  424)   on  title  by  accession  to  crops,  fruits,  and  timber  wrongfully 
severed. 
Meaanre  of  damagreM  for  trenpass. 

Cited  in  footnotes  to  Alliance  Trust  Co.  v.  Nettleton  Hardwood  Co.  36  L.  R  A. 
155,  which  authorizes  trover  or  trespass  by  true  owner  after  re-entry,  for  valu*» 
of  trees  cut  during  disseisin;  Keys  v.  Pittsburg  &  W,  Coal  Co.  41  L.  R.  A.  681, 
which  holds  damages  for  unauthorized  mining  of  coal  by  tenant  iir  good  faitli, 
value  of  coal  in  place. 

Cited  in  note   (53  L.  R.  A.  635)   on  extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting  from  trespass. 
•— -  For  injury  to>  or  deatrnctlon  of,  trees. 

Cited  in  Uhe  v.  Chicago,  M.  &  St.  P.  R.  Co.  3  S.  D.  565,  54  N.  W.  601,  holding 
that  measure  of  damages  for  trees  negligently  burned  is  value  of  trees;  Chappell 
v.  Puget  Sound  Reduction  Co.  27  Wash.  68,  91  Am.  St.  Rep.  820,  67  Pac.  .391, 
holding  that  measure  of  damages  for  cutting  wood  on  another's  land  by  mistake 
is  value  of  standing  timber;  White  v.  Yawkey,  108  Ala.  275,  32  L.  R.  A.  201, 
footnote  p.  199,  54  Am.  St.  Rep.  159,  19  So.  360,  holding  value  of  legs  immeoi- 
ately  after  severance  by  inadvertent  trespasser  is  amount  recoverable  from  inno 
cent  purchaser;  Missouri  P.  R.  Co.  v.  Tipton,  61  Xeb.  50,  84  N.  W.  416,  holdine 
that  measure  of  damage  for  fruit  trees  negligently  burned  is  difference  in  value 
of  trees  before  and  after  fire;  Anderson  v.  Besser,  131  Mich.  486,  91  N.  W.  737. 
holding  market  value  of  logs  at  place  of  sale,  less  cost  of  cutting,  mea.sure  of 
damages  for  cutting  timber  on  land  under  belief  of  title,  and  referring  particu- 
larly to  annotation  in  19  L.  R.  A.  653. 

Cited  in  footnotes  to  Whiting  v.  Adams,  25  L.  R.  A.  598,  which  holds  value  of 
lumber  at  place  of  disposal,  measure  of  damages  for  wrongfully  cutting  standing 
timber;  Keystone  Lumber  Co.  v.  Kolman,  34  L.  R.  A.  821,  which  requires  lieen«»ee 
to  repay  trespasser  enhanced  value  of  timber  before  recovering;  Gaskins  v.  Davi-^. 
25  L.  R.  A.  813,  which  holds  measure  of  damages  for  cutting  timber  under  mis- 
taken belief  of  ownership,  their  value  in  the  woods,  with  injury  from  removal 
added. 
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Distinguished  in  Kansas  City  &  O.  R.  Co.  v.  Rogers,  48  Neb.  656,  67  X.  W.  602, 
holding  that  in  estimating  value  of  forest  trees  negligently  burned,  value  as  orna- 
ments to  landscape  and  as  adding  to  value  of  land  should  be  considered. 

19  L,.  R.  A.  660,  TRIBBETTE  v.  ILLINOIS  C.  R.  CO.  70  Miss.  182,  35  Am.  St. 

Rep.  642,  12  So.  32. 
•Fainder  of  parties  plmlmtlff  or  defendant. 

Cited  in  Utterback  v.  Meeker,  16  Wash.  192,  47  Pac.  428,  sustaining  demurrer 
to  complaint  to  remove  cloud  on  title  by  persons  taking  different  deeds  and  con- 
tracts: Louisville  &  N.  R.  Co.  v.  Smith,  63  C.  C.  A.  1,  128  Fed.  6,  holding  that 
different  landowners  may  be  joined  as  defendants  in  one  suit  by  railroad  com- 
[>any  to  prevent  interference  with  its  right  of  way. 

Cited  in  footnote  to  Jones  v.  Rowbotham,  19  L.  R.  A.  663,  which  upholds 
joinder  by  owners  of  distinct  tenements  in  suit  to  restrain  common  grievances. 

equitable  Jnrladictlon   to   prevent   mnltipliclty  of  nnitM. 

Cited  in  Turner  v.  Mobile,  135  Ala.  114,  33  So.  132,  denying  right  to  prevent 
multiplicity  of  suits  when  no  common  property  right  exists  among  defendants; 
Ducktown  Sulphur,  Copper  &  I.  Co.  v.  Fain,  109  Tenn.  63,  70  S.  W.  813,  denying 
injunction  to  prevent  multiplicity  of  suits  by  persons  affected  by  noxious  vapors 
from  defendant's  plant,  where  proof  shows  that  plaintiffs  have  combined  and  en- 
iracjed  one  attorney  to  bring  separate  suits;  State  v.  Sunapee  Dam  Co.  72  N.  K. 
120,  55  Atl.  899,  holding  that  equity  will  prevent  multiplicity  of  suits  by  various 
Ijersons  affected  by  defendant's  mismanagement  of  dam;  Morris  v.  Hitchcock,  21 
App,  D.  C.  587,  holding  that  equity  has  jurisdiction  to  prevent  multiplicity  of 
suits  by  numerous  cattle  owners  to  prevent  seizure  of  cattle  for  failure  to  pay 
tax  for  right  to  graze  on  Indian  lands. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Garrison,  81  Miss.  26S,  95  Am.  St.  Rep. 
469,  32  So.  996,  holding  that  equity  will  prevent  multiplicity  of  suits  for  same 
act  of  trespass,  affecting  different  persons, 

19  L.  R.  A.  663,  JONES  v.  ROWBOTHAM,  47  N.  J.  Eq.  337,  20  Atl,  731,  48  N. 

J.  Eq.  311,  24  Atl.  131. 
Joinder  of  parties   plaintiff  or   defendant. 

Cited  in  Williams  v.  Union  Improv.  Co.  6  Kulp,  419,  1  Pa.  Dist.  R.  289,  hold- 
ing that  owners  of  separate  farms  along  stream  may  join  in  action  to  restrain 
its  pollution;  Younkin  v.  Milwaukee  Light,  Heat  &  Traction  Co.  112  Wis.  21,  87 
N.  W.  861,  holding  that  abutting  owners  may  not  unite  to  restrain  construction 
of  street  railway;  Grey  ex  rel.  Simmons  v.  Paterson,  58  N.  J.  Eq.  7,  42  Atl.  749, 
granting  injunction  against  pollution  of  river  by  sewage,  on  complaint  of  ri- 
parian owners;  W- hippie  v.  Guile,  22  R.  I.  578,  84  Am.  St.  Rep.  855.  48  Atl.  935, 
sustaining  bill  by  owners  of  separate  estates  for  injunction  restraining  operation 
of  mill  at  night;  Hale  v.  Allinson,  188  U.  S.  76,  47  L.  ed.  392,  23  Sup.  Ct.  Rep. 
244,  denying  receiver's  right  to  maintain  one  action  in  circuit  court  of  Pennsyl- 
vania against  Pennsylvania  stockholders  of  insolvent  Minnesota  corporation  for 
statutory  liability  of  defendants  as  stockholders. 

Cited  in  footnote  to  Tribbette  v.  Illinois  C.  R.  Co.  19  L.  R.  A.  660.  which  holds 
injunction  against  numerous  actions  by  unconnected  plaintiffs  unauthorized. 
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19  L.  R.  A.  665,  MUNROE  v.  WILLIAMS,  37  S.  C.  81,  16  S.  E.  533. 

What  conntltuteii  residence. 

Cited  in  footnotes  to  Chitty  v.  Chitty,  32  L.  R.  A.  394,  which  holds  fugitive 
from  justice,  intending  to  return  when  criminal  proceedings  are  dropped,  rei^i- 
dent  within  protection  of  homestead;  Hewea  v.  Baxter,  36  L.  R.  A.  531..  which 
holds  exercise  of  right  of  suflFrage  in  state  not  conclusive  as  to  domicil  for  pur- 
pose of  attachment;  State  use  of  Burt  v.  Allen,  50  L.  R.  A.  284,  which  holds  non- 
residence  preventing  claim  of  exemption  determinable  as  of  date  of  sale  of  prop- 
erty; Byers  v.  Schlupe,  25  L.  R.  A.  649,  which  authorizes  attachment  against  firm 
carrying  on  business  in  state  where  members  are  nonresidents. 

19  L.  R.  A.  671,  WEIGHTMAN  v.  LOUISVILLE,  N.  O.  &  T.  R.  CO.  70  Mi--. 
563,  35  Am.  St.  Rep.  660,  12  So.  586. 

Duty  of  rmllroad  company  to  paMeiiffer. 

Distinguished  in  Gage  v.  Illinois  C.  R.  Co.  75  Miss.  19,  21  So.  657,  holdint: 
carrier  not  liable  for  carrying  beyond  destination,  small  boy  traveling  alone. 

— —  To  relieve  one  Injured. 

Distinguished  in  Griswold  v.  Boston  &  M.  R.  Co.  183  Mass.  437,  67  N.  E.  354, 
holding  that  railroad  company  owes  no  legal  duty  to  bring  relief  to  licensee  in- 
jured while  crossing  tracks. 

19  L.  R.  A.  673,  WHITE  v.  MILLER,  52  Minn.  367,  54  N.  W.  736. 
Option  to  accelerate  payntent   for  any  default. 

Cited  in  American  Nat.  Bank  v.  American  Wood  Paper  Co.  19  R.  I.  155.  29  L. 
R.  A.  104,  61  Am.  St.  Rep.  746,  32  Atl.  305,  holding  action  not  maintainable  on 
bond  before  maturity,  although  mortgage  gives  such  right;  Brewer  v.  Penn  Mut. 
L.  Ins.  Co.  36  C.  V.  A.  291,  94  Fed.  349,  holding  action  on  note  not  due,  maintain- 
able where  mortgage  authorizes  it;  Lanpher  v.  Barnum,  57  Minn.  174,  58  N.  W. 
988,  sustaining  holder's  right  to  declare  note  due  for  all  purposes,  under  stipu- 
lation authorizing  collection  upon  default;  Rasmussen  v.  Levin,  28  Colo.  453,  65 
Pac.  94,  sustaining  right  to  foreclose  rnortgage  which  secures  note  not  j'et  due. 
under  option  authorizing  foreclosure  for  nonpayment  of  taxes;  but  such  right 
does  not  extend  to  quitclaim  deed  given  as  further  security,  but  not  containing 
such  option;  Williams  v.  Douglass,  47  La.  Ann.  1283,  17  So.  805,  raising,  with- 
out deciding,  question  as  to  right  to  foreclose  mortgage  securing  numerous  notes, 
under  stipulation  authorizing  foreclosure  upon  default  of  any  note. 

Distinguished  in  Seibert  v.  Minneapolis  &  St.  L.  R.  Co.  58  Minn.  44,  59  N.  W. 
822,  denying  existence  of  repugnancy  between  bond  payable  out  of  certain  fund, 
and  mortgage  stating  same  thing  and  providing  other  funds  in  addition;  Taylor 
v.  Alliance  Trust  Co.  71  Miss.  702,  15  So.  121,  sustaining  foreclosure  for  notes 
not  due  under  option  contained  in  mortgage;  Swearingen  v.  Lahner,  93  Iowa. 
150,  26  L.  R.  A.  766,  57  Am.  St.  Rep.  261,  61  N.  W.  431,  holding  that  tender  of 
unpaid  interest  six  months  after  maturity  of  note  and  right  to  foreclose  mort- 
gage has  accrued  under  option  to  consider  whole  sum  due  will  not  defeat  fore- 
closure. 
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19    L.  R.  A.  676,  MATTHEWS  v.  DUBUQUE  MATTRESS  CO.  87  Iowa,  246,  54 

N.  W.  225. 
Personal   llmblllty  upon   contrmctM. 

Cited  in  Bank  of  Stratton  v.  Dixon,  105  Iowa,  161.  74  N.  W.  919,  holding  agent 
personally  liable  on  check  received  and  indorsed  by  him  as  "agent." 

Cited  in  footnotes  to  Kansas  Nat.  Bank  v.  Bay,  54  L.  R.  A.  408,  which  denies 
liability  of  one  refusing  to  sign  own  name  on  not^  signed  by  him  in  third  per- 
son's name  without  authority,  with  knowledge  of  indorsee  and  payee;  Western 
Pub.  House  V.  Murdick,  21  L.  R.  A.  671,  which  holds  members  of  school  board  in- 
dividually bound  by  contract  signed  by  majority  individually. 

Distinguished  in  Hunt  v.  Listenberger,  14  Ind.  App.  323,  42  N.  E.  240,  holding 
principal  receiving  proceeds  bound  by  indorsement  of  warrant  by  agent,  described 
"as  agent.** 

— '—  Of  offlcem  of  corporation. 

Cited  in  Taylor  v.  Reger,  18  Ind.  App.  470,  63  Am.  St.  Rep.  352,  48  N.  E.  262, 
holding  addition  of  term  ^'directors"  after  names  signed  to  note  executed  in  name 
of  corporation,  merely  descriptive;  Albany  Furniture  Co.  v.  Merchants  Nat. 
Bank,  17  Ind.  App.  535,  60  Am.  St.  Rep.  178,  47  N.  E.  227,  sustaining  judgment 
agrainst  all  signers  of  note  containing  words  "we  promise,"  signed  in  name  of 
corporation  and  by  two  persons  described  as  "president"  and  "manager;"  Day  v. 
Ramsdell,  90  Iowa,  733,  57  X.  W.  630,  holding  note  containing  words,  "we,  Tama 
Paper  Company,"  signed  by  two  persons  described  as  "president"  and  "secretary," 
p?*rsonal  obligation  of  signers;  Capital  Sav.  Bank  &  T.  Co.  v.  Swan,  100  Iowa, 
722,  69  K.  W\  1065,  and  Williams  v.  Hippie,  17  Pa.  Super.  Ct.  85,  holding  that 
nolo  containing  words  "we  promise,"  signed  in  name  of  corporation  and  person 
described  as  "treasurer,"  does  not  show  liability  of  fatter;  Reber's  Estate.  15 
Pa.  Super.  Ct.  128,  holding,  arguendo,  that  solvent  indorsers  upon  note  contain- 
ing words  "we  promise,"  signed  in  name  of  corporation  and  person  described  as 
"president,**  must  contribute  equally. 

Questioned  in  Western  Wheeled  Scraper  Co.  v.  Stickleman,  122  Iowa,  397,  98 
X.  W.  139,  raising,  without  deciding,  question  as  to  personal  liability  of  those 
signing  corporate  note  as  "trustees.** 

Extrinsic  evidence  as  to  liability  on   note. 

Cited  in  footnote  to  Second  Xat.  Bank  v.  Midland  Steel  Co.  52  L.  R.  A.  307, 
which  holds  parol  evidence  admissible  to  show  that  note  signed  by  individual 
name,  followed  by  word  Jjpresident,**  is  corporate  contract. 

Cited  in  note  (20  L.  R.  A.  700)  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note. 

Not  followed  in  Swarts  v.  Cohen,  11  Ind.  App.  25,  38  N.  E.  636,  holding  parol 
evidence  admissible  to  explain  ambiguity  in  note  containing  words  "we  prom- 
ise," signed  in  name  of  corporation  and  person  described  as  "president.** 

19  L.  R.  A.  682,  A.  D.  PUFFER  &  SONS  MFG.  CO.  v.  LUCAS,  112  N.  C.  377, 

17  S.  E,  174. 
Conditional  Mftlea. 

Cited  in  Singer  Mfg.  Co.  v.  Gray,  121  N.  C.  170,  28  S.  E.  257,  holding  lease 
on  instalments,  not  providing  for  passing  of  title,  a  conditional  sale;  Wilcox 
Bros.  v.  Cherry,  123  N.  C.  84,  31   S.  E.  369,  holding  lease  of  machinery  with 
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option  of  purchase,  a  conditional  sale  necessitating  registration;  Clark  v.  Hill 
117  N.  C.  12,  53  Am.  St.  Rep.  574,  23  S.  E.  91,  holding  lease  of  personal  pro: 
erty,  title  passing  on  payment  of  rent,  a  conditional  sale  requiring  regi-sird- 
tion  as  to  third  parties;  Harrington  v.  Skinner,  117  N.  C.  52,  23  S.  E.  90.  hull- 
ing contract  providing  for  passing  of  title  to  personal  property  on  payment  u: 
notes,  a  conditional  sale. 

Cited  in  note  (32  L.  R.  A.  465)  on  rights  and  liabilities  of  vendor  and  pur- 
chaser by  conditional  sale  on  default  of  payment. 

Rlirhts  of  conditional    vendee   after  default. 

Cited  in  Cutting  v.  Whittemore,  72  N.  H.  110,  54  Atl.  1098,  holding  eon.li 
tional  vendee  of  sawmill,  who  has  made  default,  entitled  to  proceeds  of  sal", 
after  deducting  amount  still  due  on  contract. 

Distinguished  in  Crinkley  t.  Egerton,  113  N.  C.  447,  18  S.  E.  GG9,  holding  tint 
equity  would  require  vendor  to  account  for  payments  made  in  case  he  shouM 
declare  forfeiture  of  contract  for  conditional  sale  of  land. 

Counterclaim    for    damaHrea. 

Cited  in  Howard  v.  Turner,  125  N.  C.  107,  34  S.  E.  229,  holding  that  in  ac- 
tion for  claim  and  delivery  of  machinery,  damages  for  seizure  cannot  be  ooun- 
terclaimed  when  such  counterclaim  did  not  exist  at  commencement  of  suit. 

19  L.  R.  A.  684,  LOUISVILLE  BKG.  CO.  v.  ELSENMAN  BROS.  &,  CO.  94  Ky. 

83,  42  Am.  St.  Rep.  335,  21  S.  W.  531,  1049. 
Sole  ownernhip  of  corporate  atock  or  by  less  nnmber  than  reaniredl. 

Cited  in  Geo.  T.  Stagg  Co.  v.  Taylor,  95  Ky.  667,  27  S.  W.  247,  holding  that 
where  one  stockholder  purchases  all  stock,  retiring  owner  may  use  similar  cor- 
porate name;  Louisville  Gas  Co.  v.  Kaufman,  105  Ky.  159,  48  S.  W.  434,  hold- 
ing gas  company  not  liable  for  negligence  of  light  company,  although  former 
owned  all  stock  of  latter;  First  Nat.  Bank  v.  Winchester,  119  Ala.  173,  72  Am. 
St.  Rep.  904,  24  So.  351,  sustaining  mortgage  given  by  corporation  having  only 
two  stockholders;  George  T.  Stagg  Co.  v.  Taylor,  113  Ky.  718,  68  S.  W.  862. 
holding  that  corporation  does  not  cease  to  exist  because  one  person  ovms  all 
of  stock,  where  it  continues  to  own  property  and  maintain  its  organization. 

Cited  in  footnotes  to  McTighe  v.  Macon  Constr.  Co.  33  L.  R.  A.  800,  which 
holds  railroad  company  not  identical  with  construction  company  owning  all  it^ 
stock;  Potts  V.  Schmucker,  35  L.  R.  A.  392,  which  denies  right  of  trustee, of 
banking  firm  to  share  in  assets  of  insolvent  corporation  entirely  owned  by  one 
member;  Parker  v.  Bethel  Hotel  Co.  31  L.  R,  A.  706,  holding  that  sole  stock- 
holder of  corporation  has  no  title  to  corporate  property  which  will  allow  him  to 
convey  in  his  own  name;  Re  Belton,  30  L.  R.  A.  648,  which  holds  corporation  not 
dissoluble  because  shares  held  by  less  number  than  required  for  organization; 
Sellers  v.  Greer,  40  L.  R.  A.  589,  which  holds  contract  between  equal  owners 
of  substantially  entire  corporate  stock  for  disposition  of  corporate  property  not 
binding  on  corporation. 
Liabilities  and  po'vrem  of  atockholdem. 

Cited  in  footnotes  to  V^ermont  Marble  Co.  v.  Declez  Granite  Co.  56  L.  R.  A. 
728,  which  holds  liability  for  unpaid  subscription  not  defeated  by  transfer  of 
stock  without  transferee's  consent;  Jones  v.  Williams,  37  L.  R.  A.  682,  which 
denies  majority  stockholder's  implied  authority  to  contract  for  corporation. 
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19  L.  K.  A.  688,  GREENWOOD  v.  LAW,  55  N.  J.  L.  US,  2e  Atl.  134. 
Pmrol    aasigrniuent   of  bond  and  mortiraflre* 

Cited  in  Thompson  v.  West,  56  N.  J.  Eq.  666,  40  Atl.  197,  and  Bleaklpy  v. 
Nelson,  56  X.  .J.  Eq.  679,  39  Atl.  912,  holdinpr  that  under  statute  of  frauds  bond 
and   mortgage  cannot  be  assigned  by  paroL 

19   L.    R.  A.  689,  STATE  ex  rel.  fiREKLEY  COUNTY  v.  MILXE,  36  Neb.  301, 

38  Am.  St.  Rep.  724,  54  N.  W.  521. 
Smlary  pendinir  contest   for  olllce. 

Cited  in  Coughlin  v.  McElroy,  74  Conn.  403,  92  Am.  St.  Rep.  224,  50  Atl. 
1025,  holding  city  having  paid  de  facto,  not  liable  for  fees  of  de  jure,  col- 
lector,' Brown  v.  Tama  County,  122  Iowa,  753,  101  Am.  St.  Rep.  296,  98  N.  W. 
502,  holding  county  paying  de  facto  superintendent  of  schools  during  his  incum- 
bency, salary  provided  by  law,  not  liable  to  de  jure  offi<?er  for  same  period; 
Rasnuissen  v.  Carbon  County,  8  Wyo.  292,  45  L.  R.  A.  299,  footnote  p.  295,  56 
Pac.  1098,  holding  county  having  paid  de  facto  county  treasurer  liable  to  do 
jure  officer  for  same  time. 

Cited  in  footnote  to  Kreitz  v.  Behrensmeyer,  24  L.  R.  A.  59,  which  holds  de 
jure   officer  entitled  to  recover  salary  paid  de  facto  officer. 

19  L.  R.  A.  692,  MARTIN  v.  RICHARDSON,  94  Ky.  183,  42  Am.  St.  Rep.  353, 

21  S.  W.  1039. 
Validity  of  contracts  connected  -wvlth.  Illegal  tranaactlons. 

Cited  in  footnotes  to  Irvin  v.  Irvin,  29.  L.  R.  A.  292,  which  holds  wife's  re- 
covery of  consideration  of  contract  to  release  dower  rights  not  lost  by  invalid- 
ity of  contemporaneous  agreement  for  divorce;  State  ex  rel.  Sheets  v.  Interstate 
Sav.  Invest.  Co.  52  L.  R.  A.  530,  holding  that  contracts  of  investment  security 
which  may  be  called  in  and  redeemed  before  they  would  regularly  accumulate 
credit  in  reserve  fund  equal  to  stipulated  endowment  value,  otherwise  giving 
unequal  advantages  to  certificate  holders,  contain  elements  of  chance  constituting 
a  lottery. 
Rlslftta   in   proceed*  of  illeiral   contract   or   transaction. 

Cited  in  Beard  v.  Sharp,  100  Ky.  618,  38  S.  W.  1057,  holding  that  stranger 
speculating  in  insurance  may  retain  out  of  proceeds,  only  dues  paid  by  him, 
although  agreement  provided  that  he  should  have  one  half;  Irwin  v.  Irwin,  107 
Ky.  30,  52  S.  W.  927,  holding  that  property  purchased  by  wife  with  proceeds 
of  husband's  lottery  ticket  should  be  restored  to  him  in  judgment  for  divorce. 

Distinguished  in  Central  Trust  &  S.  D.  Co.  v.  Respass,  112  Ky.  617,  56  L.  R. 
A.  482,  99  Am.  St.  Rep.  317.  66  S.  W.  421,  refusing  to  entertain  bill  for  ac- 
counting of  money  won  by  firm  engaged  in  bookmaking. 

19  L.  R.  A.  694,  PEOPLE  ex  rel.  PENNSYLVANIA  R.  CO.  v.  WEMPLE,   138 

N.  Y.  1,  51  N.  Y.  S.  R.  702,  33  N.  E.  720. 
Corporate  taxation. 

Cited  in  notes  (58  L.  R.  A.  636,  548)  on  taxation  of  capital  stock  of  corpora- 
tion* in  United  States;  (57  L.  R.  A.  58,  59,  81,  89,  92)  on  taxation  of  cor- 
porate franchises  in  United  States;  ^60  L.  R.  A.  650,  680,  683,  696)  on  corpo- 
rate taxation  and  the  commerce  clause. 
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—  Of  domeattc  corporations. 

Cited  in  People  ex  rel.  Staten  Island  Hapid  Transit  R.  Co.  v.  Roberts,  4  App. 
Div.  337,  38  X.  Y.  Supp.  724,  reducing  franchise  tax  by  fixing  value  of  stuck 
at  price  of  actual  sales;  People  ex  rel,  Dunkirk,  A.  Valley  &  P.  R.  Co.  t.  Camp- 
bell, 74  Hun,  21G,  26  N.  Y.  Supp.  .832,  sustaining  franchise  tax  on  domestic 
corporation  on  gross  earnings  for  business  wholly  in  state,  and  business  originat- 
ing or  terminating  in  state;  People  ex  rel,  VViebusch  &  H.  Co.  v.  Roberts.  Jff 
App.  Div.  576,  46  N.  Y.  Supp.  570.  holding  that  value  of  imported  me^chandi^e 
remaining  in  original  packages  should  be  considered  in  franchise  tax  of  domes- 
tic corporation;  People  ex  rel.  United  Verde  Copper  Co.  v.  Roberts,  156  N.  Y. 
591,  51  N.  E.  293,  holding  accumulated  surplus  used  in  buying  foreign  railroad 
not  liable  to  franchise  tax;  People  ex  rel.  Connecting  Terminal  R.  Co.  v.  Miller, 
178  X.  Y.  199,  70  X.  E.  472,  holding  earnings  of  domestic  transportation  com- 
pany derived  from  interstate  business  not  subject  to  franchise  tax. 

Distinguished  in  People  ex  rel.  Postal  Teleg.  Cable  Co.  v.  Campbell,  70  Hun, 
510.  24  X.  Y.  Supp.  208,  sustaining  franchise  tax  on  domestic  corporation  en- 
gaged in  state  and  interstate  commerce. 

-—  Of   forelgrn   corporation    dolnflr   buslBeM   In   Mtmte. 

Cited  in  People  ex  rel.  American  Soda  Fountain  Co.  v.  Roberts,  158  X.  Y'. 
174,  52  N.  E.  1104,  holding  foreign  corporation  subject  to  franchise  tax  when 
its  business  is  not  wholly  manufacturing,  though  other  business  was  interstate 
commerce;  People  ex  rel.  American  Soda  Fountain  Co.  v.  Roberts,  158  X.  Y. 
174,  52  X.  E.  1104,  Affirming  29  App.  Div.  .588,  51  X.-  Y.  Supp.  487,  sustaining 
franchise  tax  on  foreign  corporation  manufacturing  and  transacting  interstate 
business;  People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple,  150  X.  Y.  49,  44  X".  E.  7S7, 
holding  that  foreign  corporation  cannot  be  compelled  to  pay  franchise  tajt  on 
surplus  earnings  invested  in  land  in  state  of  Xew  York;  People  ex  rel.  Badische 
Anilin  &  Soda  Fabrik  v.  Roberts,  152  X.  Y.  63,  36  L.  R.  A.  758,  46  X.  E.  161; 
holding  foreign  corporation  which  is  special  partner  in  limited  partnership 
within  state  of  Xew  York  subject  to  tax;  State  ex  rel.  Armour  Packing  Co.  v. 
Stephens,  146  Mo.  682,  69  Am.  St.  Rep.  625,  48  S.  W.  929,  holding  cars  owned 
by  foreign  corporation  and  used  to  ship  goods  into  or  through  state,  taxable; 
People  ex  rel.  A.  Klipstein  &  Co.  v.  Roberts,  36  App.  Div.  598,  55  X.  Y.  Supp. 
950,  sustaining  franchise  tax  on  foreign  corporation  importing  and  selling  chem- 
icals in  broken  and  unbroken  packages;  People  ex  rel.  Pennsylvania  R.  Co.  v. 
Knight,  171  X.  Y.  367,  98  Am.  St.  Rep.  610,  64  X.  E.  152,  Affirming  67  App. 
Div.  400,  73  X.  Y.  Supp.  790  (dissenting  opinion),  majority  holding  that  cab 
service  in  Xew  York  of  foreign  railroad  is  subject  to  franchise  tax;  People  ex 
rel.  Lembeck  &  B.  Eagle  Brewing  Co.  v.  Roberts,  22  App.  Div.  284,  47  X.  Y. 
Supp.  949,  denying  right  to  tax  foreign  brewery  company  soliciting  orders  and 
delivering  goods  to  customers  in  state;  People  ex  rel.  Xew  England  Loan  &  T. 
Co.  V.  Roberts,  25  App.  Div.  20,  49  X.  Y.  Supp.  10,  sustaining  franchise  tax  on 
foreign  corporation  having  branch  office  in  state  and  engaged  in  selling  bonds 
and  mortgages  on  foreign  real  estate;  Re  I'nion  Tank  Line  Co.  204  111.  350. 
68  X.  E.  504,  98  Am.  St.  Rep.  221,  holding  cars  of  foreign  corporation,  other 
than  railroad  company,  in  transit  through  Illinois  and  which  are  returned  when 
not  in  use,  not  taxable  in  Illinois. 
Vmlldltr  of  met  Interfering:  ^vlth  Interstate  eommerce. 

Cited  in  People  v.  Hawkins,  85  Hun,  45,  5  Inters.  Com.  Rep.  234,  32  N.  Y. 
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Supp.  524.  holding  act  requiring  goods  made  by  convict  labor  to  be  labeled  as 
such  void. 

19  L.  R.  A.  700,  JONES  v.  WEAKLEY,  99  Ala.  441,  42  Am.  St.  Rep.  84,  12  So. 

420. 
Olft  of   bank   depoiilt. 

Cited  in  footnotes  to  Polley  v.  Hicks,  41  L.  R.  A.  858,  which  holds  delivery 
of  deposit  book  with  intent  to  give  deposits  sufficient  delivery  of  deposits, 
without  written  assignment;  Murphy  v.  Bordwell,  52  L.  R.  A.  849,  which  holds 
gift  of  bank  deposit  consummated  by  power  of  attorney  to  donee,  giving  right 
to   draw  in  donor's  name. 

Distinguished  in  Whalen  v.  Milholland,  89  Md.  208,  44  L.  R.  A.  212,  43  All. 
45,  holding  that  no  perfected  gift  is  made  of  savings  bank  deposit  by  depositing 
in  name  of  donee  and  donor,  payable  to  either,  where  donor  continues  in  pos- 
session of  pass  book. 

19  L.  R.  A.  701,  COMMERCIAL  BANK  v.  HURT.  99  Ala.  130,  42  Am.  St.  Rep. 

38,  12  So.  568. 
RfflTltts  of  transferee  or  pledgree  of   vrarehonne  reeeipta. 

Cit€d  in  Danforth  v.  McElroy,  121  Ala.  108,  25  So.  840,  holding  that  transfer 
for  gambling  debt,  of  warehouse  receipt  indorsed  in  blank,  gives  good  title  to 
bona  fide  purcha.ser;  Commercial  Nat.  Bank  v.  Bemis,  177  Mass.  98,  58  N.  E. 
476,  holding  that  pledgee  of  warehouse  receipt  can  transfer  to  innocent  third 
party  his  title  only ;  Weil  Bros.  v.  Ponder,  127  Ala.  300,  28  So.  656,  holding  that 
transferee  of  warehouse  receipt  for  cotton  must  show  source  of  his  title  before 
he  can  maintain  action  for  conversion  of  property;  Commercial  Bank  v.  Lee 
99  Ala.  494,  19  L.  R.  A.  705,  footnote  p.  705,  12  So.  572,  holding  indorsement 
as  collateral,  of  warehouse  receipts  showing  that  third  person  is  shipper,  notice 
as  to  latter*s  rights. 

Pledaree's  rlirht   to  aabject   pledge   to   payment. 

Cited  in  American  Pig  Iron   Storage  Warrant  Co.  v.  German,  126  Ala.  242, 
85   Am.   St.  Rep.  21,  28  So.   603,  holding  that  pledgee's   right  to  subject   iron 
furnace  to  payment  of  debt  cannot  be  defeated  by  pledgeor's  wrongful  removal 
of  it. 
Factor's  authority   to   Hell    on    credit. 

Cited  in  footnote  to  M.  M.  Walker  Co.  v.  Dubuque  Fruit  &  Produce  Co.  53 
L.  R.  A.  775,  which  sustains  factor's  power  to  sell  principal's  goods  on  reason- 
able credit. 

19  L.  R.  A.  705,  COMMERCIAL  BANK  v.  LEE,  99  Ala.  493,  12  So.  572. 
Rlffht  of  holder  of  iirarehonse  receipt  to  maintain  action  for  convemlon. 

Cited  in  Weil  Bros,  v.  Ponder,  127  Ala.  300,  28  So.  656,  holding  that  trans- 
feree of  warehouse  receipt  for  cotton  must  show  source  of  his  title  before  he 
can  maintain  action   for  conversion  of  property. 

Factor's  pledge  of  irarehonne  receipt. 

Cited  in  footnotes  to  Commercial  Bank  v.  Hurt,  19  L.  R.  A.  701,  which  holds 
pledge  of   warehouse   receipts   by  factor   not  invalidated  by  statute. 
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Preaamption   of  notice. 

Cited  in  Maas  v.  German  Sav.  Bank,  36  Misc.  157.  72  N.  Y.  Supp.  1068,  hold- 
ing that  savings  bank  knowing  that  intestate  left  property  within  county  pre- 
Bumed  to  have  notice  of  rights  of  foreign  administrator. 

19  L.  R.  A.  707,  GERMAN  INS.  CO.  v.  EDDY.  36  Neb.  461,  54  N.  W.  856. 

Taxation  of  costs  in  51  Neb.  292,  70  N.  W.  947. 
"What    constitutes    **total    loss*'    under    insurance    policy. 

Cited  in  Pennsylvania  F.  Ins.  Co.  v.  Drackett,  63  Ohio  St.  54,  81  Am.  St. 
Rep.  60fi,  57  N.  E.  962,  and  Liverpool  &  L.  &  G.  Ins.  Co.  v.  Heckman.  04  Kan. 
389,  67  Pac.  879,  liolding  that  total  loss  occurs  when  building  cannot  be  identi- 
fied, and  remaining  parts  cannot  be  used  in  reconstruction;  Aetna  Ins.  Co.  v. 
Simmons,  49  Neb.  817,  69  N.  \V.  125,  holding  tliai  in  totAl  loss  under  valued 
policy,  amount  named  in  policy  is  conclusive  evidence  of  value;  Insurance  Co- 
of  N.  A.  v.  Bachler,  44  Neb.  562,  62  N.  \V,  911,  holding  that  where  building  is 
valueless,  though  some  materials  remain,  it  is  total  loss;  Royal  Ins.  Co.  v. 
Mclntyre.  90  Tex,  179.  35  L.  R.  A,  676,  footnote  p.  672,  59  Am.  St.  Rep.  797, 
37  S.  W.  1068,  holding  that  total  loss  does  not  result  where  remnant  of  build- 
ing remains  reasonably  adapted  for  use  in  restoring  building;  O'Keefe  v.  Liver- 
pool, L.  A  G.  Ins.  Co!  140  Mo.  565,  39  L.  R.  A,  820,  41  S.  W.  922,  sustaining 
right  to  recover  for  total  loss,  although  foundation  and  one  wall  remained, 
where  reconstruction  v/ould  cost  as  much  as  rebuilding;  Palatine  Ins.  Co.  v. 
Weiss,  109  Ky.  468,  59  S.  \V.  509,  holding  that  there  is  total  loss  when  build- 
ing is  so  much  destroyed  that  it  cannot  be  identified  or  has  to  be  torn  down 
because  unsafe. 

Cited  in  footnotes  to  Thuringia  Ins.  Co.  v.  ^lalott,  55  L.  R.  A.  277,  which 
holds  total  loss  to  be  such  injury  as  to  destroy  identity  and  specific  character 
of  building  as  such;  Corbett  v.  Spring  Garden  Ins.  Co.  41  L.  R.  A.  318,  which 
denies  liability  on  policy  insuring  against  total  destruction  of  building  which 
could  be  repaired  for  one  third  its  value;  Northwestern  Mut.  L.  Ins.  Co.  v. 
Rochester  German  Ins.  Co.  56  L.  R.  A.  108,  which  holds  **total  loss"  of  building 
does  not  occur  if  remnant  remains  reasonably  adapted  for  use. 

Cited  in  note  (56  L.  R.  A.  785,  792)  on  constructive  total  loss  of  insured 
building. 

Validity  of  act  reqnirins  payment  of  policy  in  full. 

Cited  in  Dugger  v.  Mechanics'  &  T.  Ins.  Co.  95  Tenn.  265,  28  L.  R.  A.  799, 
32  S.  W.  5,  holding  law  providing  for  full  payment  of  loss  up  to  amount  of 
policy  constitutional. 

Cited  in  footnote  to  Daggs  v.  Orient  Ins.  Co.  35  L.  R.  A.  227,  which  upholds 
statute  requiring  payment  of  full  amount  of  policy  on  total  loss. 

Provision    In   policy  as   to   arbitration. 

Cited  in  Phenix  Ins.  Co.  v.  Covey,  41  Neb.  728,  60  N.  W.  12,  holding  that  in 
case  of  total  loss  under  valued  policy  there  is  no  requirement  for  arbitration. 

Cited  in  footnote  to  Grand  Rapids  F.  Ins.  Co.  v.  Finn,  50  L.  R.  A.  555,  which 
holds  appraisal  of  loss  not  required  by  policy  unless  demand  made  by  Insurer. 

Distinguished  in  Zalesky  v.  Home  Ins.  Co.  108  Iowa,  344,  79  N.  W.  69,  hold- 
ing that  appraisement  is  condition  precedent  to  action,  where  policy  provides 
for  it. 
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^^'alldity   of   statate*   reatrfctfnir   contracts   and    baiilnesa. 

Cited  in  note  (21  L.  R.  A.  793)  on  constitutionality  of  statutes  restricting 
contracts  and  business. 

10  L.  R,  A.  710,  SMITH  v.  CHAMBERLAIN,  38  S.  C.  529,  17  S.  E.  371. 
Oarrier**   regulations. 

Cited  in  Central  R.  Co.  v.  Motes,  62  L.  R.  A.  507,  which  sustains  regulation 
of  carrier  prohibiting  passengers  from  sleeping  on  benches  in  depots; 

^^  As  to  colored  passenRers. 

Cited  in  footnotes  to  Smith  v.  State,  41  L.  R.  A.  432,  which  upholds  state 
statute  providing  for  equal,  but  separate,  accommodations  for  negroes  on  rail- 
roads; Bowie  V.  Birmingham  R.  &  Electric  Co.  50  L.  R.  A.  632,  which  sustains 
rule  of  street  railway  company  requiring  colore<l  and  white  passengers  to  occupy 
difTerent  ends  of  car. 

l^'bat    is   place   of   amasement   or   accommodation. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R,  A.  566,  which  holds  drug  store 
where  soda  water  is  sold  not  place  of  accommodation  and  amusement  within 
civil  rights  act. 

19  L.  R.  A.  716,  PAVEY  v.  STAUFFER,  45  La.  Ann.  353,  12  So.  512. 
Fntnre  consideration  as  atfectingr   contract. 

Cited  in  First  Nat.  Bank  v.  Henry,  156  Ind.  10,  58  N.  E.  1057,  holding  note 
executed  to  cover  indebtedness  and  for  future  advances,  without  consideration 
where  indebtedness  paid  at  time  of  execution  of  note. 

Cited  in  footnote  to  Tradesmen's  Nat.  Bank  v.  Curtis.  52  L.  R.  A.  430,  which 
holds  promise  to  deliver  coal  in  future  sufficient  consideration  for  acceptance 
of  draft  for  purchase  price. 

19  L.  R.  A.  721,  HIRTH  v.  GRAHAM,  50  Ohio  St.  57,  40  Am.  St.  Rep.  641,  33 

N.  E.  90. 
Cliarffe  to  Jnry  by  Justice  of  peace. 

Cited  in  Myer  v.  State,  10  Ohio  C.  C.  227,  holding  it  not  error  for  justice  of 
peace  to  jefufie  to  charge  jury,  in  absence  of  request  to  charge. 
Contracts  ^rittain   statute  of  frauds. 

Followed  without  discussion  in  Lithgow  v.  Shook,  57  Ohio  St.  662,  50  N.  E. 
1130. 

Cited  in  Welever  v.  I.  H.  Dctwiler  Co.  15  Ohio  C.  C.  (584.  holding  that  contract 
for  removal  of  earth  is  within  statute  of  frauds,  where  main  consideration  is 
earth  to  be  removed,  and  not  money. 
.—  For  sale  of  standing:  timber. 

Cited  in  Stuart  v.  Pennis,  91  Va.  690,  22  S.  E.  509,  holding  contract  for  sale 
of  standing  timber  within  statute  of  frauds;  Fluharty  v.  Mills,  49  W.  Va.  451, 
38  S.  E.  521,  holding  that  purchaser  by  parol  of  standing  timber  had  title  only 
to  severed  timber,  after  deed  by  owner;  Clark  v.  Guest,  54  Ohio  St.  302,  43  N.  E. 
862,  holding  agreement  giving  vendor  standing  timber,  within  statute  of  frauds, 
ind  extension  of  time  of  removal  must  be  in  writing. 

Cited  in  footnotes  to  Fish  v.  Capweli,  25  L.  R.  A.  159,  which  holds  sale  of  tim- 
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ber  by  unacknowledged  instrument  amounts  only  to  revocable  license;  Lieonard 
V.  Medford,  37  L.  R.  A.  449,  which  holds  oral  sale  of  growing  timber  valid  where 
purchaser  put  in  possession. 

PasalnflT  or  forfeiture  of  title  to  timber. 

Cited  in  footnotes  to  Macomber  v.  Detroit,  L.  &  X.  R.  Co.  32  L.  R.  A.  Ifr2. 
which  holds  title  to  logs  not  forfeited  by  failure  to  remove  within  time  fixeii 
by  contract;  Yockey  v.  Norn,  26  L.  R.  A.  145,  which  holds  title  to  timl>er  doea 
not  pass  until  delivery  on  cars,  under  unrecordable  instrument  requiring  pay- 
ment of  balance  when  loaded  on  cars;  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co. 
27  L.  R.  A.  434,  which  holds  title  of  absolute  grantee  to  timber  not  forfeited  by 
failure  to  cut  and  remove  within  reasonable  time. 

Cited  in  note  (55  L.  R.  A.  53^)  on  conveyance  of  title  to  standing  timber  with- 
out conveying  title'to  land. 

19  L.  R.  A.  725,  STATE  v.  BUTTS,  3  S.  D.  577,  54  N.  W.  003. 
Liability    for   cominvnlcatlon    of   Infectioaa    dlaeaaen. 

Cited  in  footnotes  to  Furley  v.  Chicago,  M.  &  St.  P.  R.  Co.  23  L.  R  A.  74, 
which  holds  absolute  liability  for  damage  by  importing  infected  cattle  not  im- 
posed by  statute;  Kliegel  v.  Aitken,  35  L.  R.  A.  249,  which  holds  master  liable 
for  exposing  servant  to  infectious  disease;  Missouri,  K.  &  T.  R.  Co.  v.  Wood.  56 
L.  R.  A.  592,  which  holds  railroad  company  liable  for  communication  of  small- 
pox by  employee  negligently  permitted  to  escape  while  being  cared  for. 

Cited  in  note  (26  L.  R.  A.  727)  on  special  powers  and  liabilities  of  municipal- 
ities in  time  of  epidemics. 

<liiarantlne    regrnlatlona. 

Cited  in  note  (26  L.  R.  A.  489,  490)  on  quarantine  regulations  by  health 
authorities. 

19  L.  R.  A.  727,  Ex  parte  WHITWELL,  98  Cal.  73,  35  Am.  St.  Rep.  152,  32  Pac 

870. 
Exerclne    of    police    poorer. 

Cited  in  Re  Marshall,  102  Fed.  326,  holding  law  forbidding  use  of  repeating  or 
magazine  gun  in  shooting  birds  unconstitutional;  Jew  Ho  v.  Willianii^n.  103 
Fed.  18,  declaring  unconstitutional,  quarantine  against  Bubonic  plague,  of  10.000 
persons,  to  be  enforced  only  against  Chinese;  Ruhstrat  v.  People,  185  111.  142.  49 
L.  R.  A.  184,  76  Am.  St.  Rep.  30,  57  N.  E.  41,  holding  law  forbidding  use  of  pic- 
ture of  flag  for  trade-mark  unconstitutional;  Re  Smith,  143  Cal.  372,  77  Pac. 
180,  denying  power  to  prohibit  manufacture  of  gas. 

^—  A»  to  nnlMinces. 

Cited  in  notes  (38  L.  R.  A.  323)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  rx)mfort;  (38  L.  R.  A.  646)  on  municipal  power  over 
nuisances  relating  to  contract  or  business;  (38  L.  R.  A.  170)  on  municipal 
power  over  buildings  and  other  structures  as  nuisances. 

Acta   reatrictlnff   contracta. 

Cited  in  Republic  Iron  &  Steel  Co.  v.  State,  100  Ind.  386,  62  L.  R.  A.  142,  66 
N.  £.  1005,  holding  act  providing  for  weekly  payment  of  wages,  and  imposing 
penalty  for  violations,  void. 
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Cited  in  note  (21  L.  R.  A.  796)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 

19   L.  R  A.  733,  OHIO  &  M.  R.  CO.  v.  STEIN,  133  Ind.  243,  31  N.  E.  180,  32  N. 

E.  831. 
A.dnftlMilbllftT  of  declaration*  aa  imrt  of  re»  gre»tiip. 

Cited  in  Marler  v.  Texas  &  P.  R.  Co.  62  La.  Ann.  731,  27  So.  176,  rejecting 
declarations  of  deceased  as  to  manner  of  accident,  made  some  time  after  it  oc- 
curred and  in  absence  of  other  participants;  Hopkins  v.  Boyd,  18  Ind.  App.  78, 
47  ^.  E.  480,  holding  statements  of  conductor  and  engineer,  made  at  different 
time  and  place  from  accident,  incompetent;  Bolds  v.  Woods,  9  Ind.  App.  665,  36 
X.  £.  933,  holding  competent,  in  action  for  misrepresentation  on  sale  of  land, 
Btatements  made  at  that  time  as  to  value,  location,  and  quality;  Roberts  v.  Port 
Blakely  Mill  Co.  30  Wash.  33,  70  Pac.  Ill,  holding  declarations  of  general  super- 
intendent of  railway,  made  at  scene  of  wreck  within  three  hours  after  it  oc- 
curred, tending  to  explain  it,  admissible  as  part  of  res  gestce;  Springer  v.  By- 
ram,  137  Ind.  24,  23  L.  R.  A.  249,  45  Am.  St.  Rep.  159,  36  N.  E.  361,  holding 
statements  of  brother  of  injured  person,  made  in  his  presence  in  ambulance  im- 
mediately after  injury,  as  to  manner  in  which  it  was  received,  and  that  it  was 
fault  of  no  one,  competent  as  part  of  res  gestce. 

Cited  in  footnotes  to  Robinson  v.  Superior  Rapid  Transit  R.  Co.  34  L.  R.  A. 
205,  which  holds  part  of  res  gestce,  what  conductor  said  on  permitting  return  of 
ejected  passenger;  Murray  v.  Boston  &  M.  R.  Co.  61  L.  R.  A.  495,  which  holds 
declaration  of  injured  person  as  to  cause  of  accident  admissible,  though  in  form 
of  narrative  and  in  answer  to  question;  Barker  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
26  L.  R.  A.  843,  which  holds  conductor's  declaration  that  passenger  ejected  by 
him  ought  to  have  broken  his  neck  inadmissible;  Sample  v.  Consolidated  Light 
&  R.  Co.  57  L.  R.  A.  186,  which  holds  admissible,  declaration  of  motorman  as  to 
cause  of  accident  while  car  still  on  body  of  injured  child. 
Adml»«lbillty  of  aervanfa  deckarationa. 

Cited  in  Treager  v.  Jackson  Coal  &  Min.  Co.  142  Ind.  166,  40  N.  E.  907,  hold- 
ing evidence  that,  after  injury  to  employee  by  falling  of  roof  of  mine,  mining 
boss  admitted  that  he  knew  of  defect,  inadmissible  against  employers  in  absence 
of  proof  that  admission  was  made  when  boss  engaged  in  discharge  of  duties. 

19  L.  R.  A.  754,  COTTRELL  v.  WATKIXS,  89  Va.  801,  37  Am.  St.  Rep.  897,  17 

S.  E.  328. 
Effect  of  lachea  on  rigrtat  of  action. 

Cited  in  Gay  v.  Havermale,  27  Wash.  397,  67  Pac.  804,  holding  laches  in 
bringing  suit  not  affect  judgment  creditor's  right  to  maintain  action  to  set  aside 
fraudulent  conveyances,  when  such  action  not  barred  by  statute  of  limitations. 
Rlffhta   of   holder   of   matared    negotiable    paper. 

Cited  in  note   (46  L.  R.  A.  772,  773,  781,  782)   on  rights  of  holder  of  negoti- 
able paper  transferred  after  maturity. 
Amendment  after  affirmance  of   demurrer. 

Cited  in  Robinson  v.  Davis,  66  Ark.  433,  51  S.  W.  66,  granting  leave  to  amend 
petition  to  vacate  judgment,  after  affirmance  of  judgment  upon  demurrer. 
L.  R.  A.  Au.— Vol.  III.— 20. 
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19  L.  R.  A.  7C2,  WITHROW  v.  SMITHSON,  37  W.  Va.  757,  17  S.  E.  316. 
Insanity   na  aflectlns  Jndrm^nts. 

Cited  in  Pollock  v.  Horn,  13  Wash.  629,  52  Am.  St.  Rep.  66,  43  Pac.  885,  hold- 
ing judgment  rendered  against  lunatic  not  void. 

Cited  in  note  (39  L.  R.  A.  775)  on  insanity  aa  affecting  judgments. 

Husband**  liability  for  wife's  tort. 

Cited  in  Gill  v.  State,  39  W.  Va.  485,  26  L.  R.  A.  658,  45  Am.  St.  Rep.  928, 

20  S.  £.  568,  denying  husband's  liability  for  fines  imposed  upon  his  wife  for  mis- 
demeanors. 

Riffht   to  -writ  of  error  eoram   nobis. 

Cited  in  footnote  to  Collins  v.  State,  60  L.  R.  A.  572,  which  denies  right  to 
writ  of  error  coram  nobis  from  inability  to  prepare  record  on  appeal  within 
statutory  period. 

19  L.  R.  A.  764,  ALAIR  v.  NORTHERN  P.  R.  CO.  53  Minn.  160,  39  Am.  St 

Rep.  588,  54  N.  W.  1072. 
Limitation    of    carrier*s    liability. 

Cited  in  J.  J.  Douglas  Co.  v.  Minnesota  Transfer  R.  Co.  62  Minn.  292,  30  L.  R. 
A.  863,  64  N.  W.  899,  sustaining  contract  limiting  carrier's  liability  to  value  of 
goods  represented  by  shipper  upon  receipt  of  bill  of  lading;  Normile  v.  Oregon 
Nav.  Co.  41  Or.  185,  69  Pac.  928,  sustaining  stipulation  as  to  value,  honestly 
made,  as  basis  of  carrier's  charges  and  responsibility;  Ullman  v.  Chicago  &  N. 
W.  R.  Co.  112  Wis.  157,  56  L.  R.  A.  249,  88  Am.  St.  Rep.  949,  88  N.  W.  41, 
sustaining  carrier's  contract  limiting  liability  for  accident  to  horse  to  certain 
sum;  Abrams  v.  Milwaukee,  L.  S.  &  W.  R.  Co.  87  Wis.  494,  41  Am.  St.  Rep.  55, 
58  N.  W.  780,  holding  that  in  absence  of  agreed  valuation  of  stock  to  be  trans- 
ported, carrier  cannot  limit  liability;  O'Malley  v.  Great  Northern  R.  Co.  86 
Minn.  382,  90  N.  W.  974,  holding  that  shipper  is  not  bound  in  case  of  loss  by 
amount  named  in  shipping  receipt,  not  honestly  and  fairly  made;  Georgia  R.  ft 
Bkg.  Co.  V.  Keener,  93  Ga.  810,  44  Am.  St.  Rep.  197,  21  S.  E.  287,  and  Central 
R.  Co.  V.  Murphey,  113  Ga.  518,  53  L.  R.  A.  722,  38  S.  E,  970,  allowing  shipper 
signing  receipt  fixing  arbitrary  value,  to  recover  true  value  of  goods  negligently 
lost. 

Cited  in  footnotes  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  66  L.  R.  A.  884, 
which  authorizes  carrier  to  stipulate  for  exemption  from  liability  for  wet; 
Ullman  v.  Chicago  A  N.  W.  R.  Co.  56  L.  R.  A.  246,  which  sustains  carrier's 
right  to  secure  entire  exemption  from  liability  as  insurer  for  loss  not  due  to 
negligence  or  misfeasance;  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A. 
558,  which  holds  prohibition  against  carriers  limiting  liability  inapplicable  to 
contract  by  domestic  corporation  in  other  state  for  transportation  entirely  out- 
Ride  of  state:  Rosenthal  v.  W>ir,  57  L.  R.  A.  527,  which  holds  failure  to  com- 
ply with  agreement  for  stoppage  in  transitu  not  within  contract  limiting  lia- 
bility to  specified  amount;  Central  R.  Co.  v.  Murphey,  53  L.  R.  A.  720,  which 
holds  negligent  carrier  liable  for  true  value,  notwithstanding  arbitrary  pread- 
justment  in  bill  of  lading,  assented  to  by  shipper;  United  States  Exp.  Co.  v. 
Koerner,  33  L.  R.  A.  600,  which  holds  carrier's  liability  in  case  of  loss  of  pack- 
age containing  $234,000,  limited  to  value  which  shipper  stated  package  contained 

Distinguished  in  Western  U.  Teleg.  Co.  v.  Reals,  56  Neb.  418,  71  Am.  St.  Rep. 
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682,  76  N.  W.  903,  holding  telegraph  company  liable  for  failure  correctly  to 
transmit  message,  notwithstanding  agreement  to  contrary  on  blank. 

19  L.  R.  A.  767.  EWIXG  v.  WILSON,  132  Ind.  223,  31  N.  E.  64, 

Other  cases  involving  same  trust  deed  in  Ewing  v.  Smith,  132  Ind.  205,  31 
N.  E.  464;  Ewing  v.  Justice,  132  Ind.  600,  31  X.  E.  68;  Ewing  v.  Bass,  149  Ind. 
1,  48  N.  E.  241;  Ewing  v.  Warner,  47  Minn.  446,  50  N.  W.  603;  Ewing  v.  Clark, 
65  Minn.  71,  67  N.  W.  669;  Ewing  v.  Shannahan,  113  Mo.  188,  20  S.  W.  1065. 
I^Tn^ne  Inllaence  or  fraad  as  affect  ins  deed  or  sift. 

Cited  in  Sherrin  v.  Flinn,  155  Ind.  427,  58  N.  E.  540,  holding  that  conveyance 
by  infirm  man  to  daughter  on  her  oral  promise  to  care  for  and  support  him,  and 
which  she  refuses  to  perform,  may  be  set  aside  on  ground  of  fraud;  Slayback  v. 
Witt,  151  Ind.  386,  50  N.  E.  389,  holding  that  conveyance  by  woman  ninety-one 
years  old  to  son  did  not  raise  presumption  of  undue  influence;  Teegarden  v. 
Lewis,  145  Ind.  112,  44  N.  E.  9,  holding  that  gift  from  old,  weak,  and  childish 
father  to  daughter  and  son-in-law  will  be  sustained  in  absence  of  proof  of  undue 
influence. 
Revocation   of  deed  of  trust. 

Followed  in  Ewing  v.  Smith,  132  Ind.  205,  31  N.  E.  464,  holding  deed  executed 
by  fraud  or  mistake  revoked  by  reconveyance  to  grantor. 

Cited  in  Richards  v.  Reeves,  149  Ind.  431,  49  N.  E.  348,  sustaining  revocation 
of  trust  deed  in  favor  of  minors,  on  parol  proof  of  mistake;  Ewing  v.  Bass,  149 
Ind.  2,  48  N.  E.  241,  and  Ewing  v.  Clark,  65  Minn.  79,  67  N.  W.  669,  holding 
trust  deed  terminated  by  deed  from  trustee  to  cestui  que  trust. 

Cited  in  footnote  to  Reidy  v.  Small,  20  L.  R.  A.  362,  which  holds  want  of 
power  of  revocation  in  trust  deed  not  fatal. 

19  L.  R,  A.  775,  STATE  v.  HUDSON,  13  Mont.  112,  32  Pac.  413. 
fjO.callty  of  act  aa  detenu  I  nine  crime  or  Jnrlsdfctfon. 

Cited  in  footnotes  to  Ex  parte  Lacy,  31  L.  R.  A.  822,  which  holds  forwarding 
money  by  telegraph  to  another  state  to  be  wagered  on  horse  race  to  take  place  in 
third  state  may  be  crime  in  state  from  which  money  sent;  Graham  v.  People, 
47  L.  R.  A.  731,  which  requires  institution  of  prosecution  for  obtaining  money 
by  confidence  game  in  county  where  offense^  consummated. 

Cited  in  note  (28  L.  R.  A.  64)   on  locality  of  crime  committed  by  shooting  or 
striking  across  state  boundary. 
IVhat  coABtitate*  forgery. 

Cited  in  Jessup  v.  State,  44  Tex.  Crim.  Rep.  89,  68  S.  W.  988,  holding  crime 
of  forgery  not  complete^  till  forged  instrument  passed. 

Distinguished  in  State  v.  Malish,  15  Mont.  510,  39  Pac.  739,  affirming  convic- 
tion for  forgery  where  jury  finds  prisoner  guilty  of  "uttering  forged  che?!<;" 
State  V.  Evans,  15  Mont.  540,  28  L.  R.  A.  127,  48  Am.  St.  Rep.  701,  39  Pac.  850, 
holding  that  signing  another's  name  to  order  directing  third  party  to  pay  de- 
fendant, "and  charge  him  at  my  office,"  is  not  forgery. 

19  L.  R.  A.  779,  STATE  ex  rel.  CHIT.DS  v,  KIICHLI,  53  Minn.  147,  54  X    W. 

1069. 
Nominee  of  convention. 

Cited  in  State  ex  rel.  Cann  v.  Moore,  23  Wash.  284,  02  Pac.  769.  holding  that 
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courts  will  treat  as  nominee,  person  mistakenly  so  declared  by  chairman,  after 
adjournment  of  convention,  sine  die;  Phillips  v.  Gallagher,  73  Minn.  534,  42 
L.  R.  A.  226,  76  N.  W.  285,  holding  person  receiving  majority  of  votes  for 
sheriff  in  convention,  on  ballot  declared  foul,  not  nominee  of  party. 

Riffht   of  member  of  board  to  put  motion. 

Cited  in  footnote  to  State  ex  rel.  Southoy  v.  Lashar,  44  L.  R,  A.  197,  which 
holds  void,  vote  put  by  one  member  of  city  board  after  presiding  officer  holds 
motion  out  of  order. 

IVbo  are  man  id  pal  o  Ulcer*. 

Cited  in  footnotes  to  Baltimore  v.  Lyman,  52  L.  K.  A.  406,  which  holds  super- 
int-endent  of  public  instruction  not  municipal  officer;  State  v.  Loechner,  59  L.  R. 
A.  916,  which  holds  member  of  city  board  of  education,  ministerial  officer. 

'What  conntitnte*  vroand  for  removal  from  office. 

Cited  in  footnote  to  Speed  v.  Detroit,  22  L.  R.  A.  842,  which  holds  miscon- 
duct before  appointment  no  ground  for  removal. 

19  L.  R.  A.  783,  STATE  ex  rcl.  O'CONNOR  v.  WOLFER,  53  Minn.  135,  39  Am. 

St.  Rep.  582,  54  N.  W.  1065. 
Conditional     pardon. 

Cited  in  Fuller  v.  State,  122  Ala.  37,  45  L.  R.  A.  502,  82  Am.  St.  Rep.  17,  26 
So.  146,  holding  parole  of  convict  imprisoned  for  assault,  in  nature  of  conditional 
pardon  and  within  pardoning  power  of  governor;  Re  Convicts,  73  Vt.  423,  56 
L.  R.  A.  660,  51  Atl.  10,  expressing  opinion  that  power  of  governor  to  grant 
pardons  is  vested  right  which  legislature  cannot  take  away  by  creating  board 
with  authority  to  grant  conditional  pardons  or  paroles. 

19  L.  R.  A.  789,  O'ROURK  v.  SIOUX  FALLS,  4  S.  D.  47,  46  Am.  St.  Rep.  760, 

54  N.  W.  1044. 
I^iablllty  of  mnnicipality. 

Cited  in  Gianfortone  v.  New  Orleans,  24  L.  R,  A.  605,  61  Fed.  72,  holding  city 
not  liable  for  act  of  mob  in  killing  prisoner;  New  Orleans  v.  Kerr,  50  La.  Ann. 
417,  69  Am.  St.  Rep.  442,  23  So.  384,  holding  city  not  liable  to  pound  keeper 
for  false  arrest,  but  liable  for  loss  by  reason  of  lack  of  police  protection;  Nichol- 
son V.  Detroit,  129  Mich.  256,  56  L.  R.  A.  605,  88  N.  W.  695,  holding  city  not 
liable  for  death  of  carpenter  from  smallpox,  contracted  while  tearing  down 
smallpox  hospital;  Landau  v.  New  York,  90  App.  Div.  55,  85  N.  Y.  Supp.  616, 
holding  city  not  rendered  liable  to  one  injured  by  premature  explosion  of  fire- 
works, by  suspension  of  ordinance  prohibiting  fireworks. 

19  L.  R.  A.  792,  WOLF  v.  BURKE,  18  Colo.  264,  32  Pac.  427. 
Presumption  aa  to  common  lainr  of  another  state. 

Cited  in  Wells  v.  Shuster-Hax  Nat.  Bank,  23  Colo.  537,  48  Pac.  809,  sustain- 
ing presumption  that  common  law  as  to  rights  of  creditors  after  general  assign- 
ment of  debtor  exists  in  Missouri. 

Conflict   of  laTir's  aa   to  statnte  of   frauds. 

Cited  in  footnotes  to  Obear  v.  First  Nat.  Bank.  33  L.  R.  A.  384^.  which  holds 
defense  of  statute  of  frauds  dependent  on  law  of  state  where  action  brought; 
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Heaton  v.  Eldridge,  36  L.  R.  A.  817,  which  holds  agreement,  not  to  be  performed 
^•ithin  year,  not  enforceable  in  Ohio  in  absence  of  memorandum,  although  such 
agreement  was  made  in  another  state  where  it  was  competent  to  prove  same  by 
parol. 

Cited  in  note  (64  L.  R.  A.  124)  on  conflict  of  laws  as  to  statute  of  frauds. 

19  L.  R.  A.  796,  CIKCINXATI,  S.  A  C.  R.  CO.  v.  BENSLEY,  2  C.  O.  A.  480,  6 

U.  S.  App.  115,  51  Fed.  738. 
nrime   element   in   contract. 

Cited  in  Persinger  v.  Bevill,  31  Fla.  369,  12  So.  366,  denying  right  to  recover 
on  subsidy  agreement,  made  conditional  on  completion  of  road  at  stated  time 
and  which  was  not  fulfilled;  West  Virginia  &  P.  R.  Co.  v.  Harrison  County 
Court,  47  W.  Va.  282,  34  S.  E.  786,  sustaining  agreement  that  subscription  bonds 
should  be  forfeited  if  road  was  not  completed  in  three  years :  Stephany  v.  Castan, 
168  111.  59,  48  N.  E.  205,  Affirming  68  111.  App.  558,  refusing  to  enforce  agree- 
ment to  pay,  conditioned  upon  promise  by  third  party  which  was  performed  five 
days  late. 

Distinguished  in  Coos  Bay  R.  Co.  v.  Nosier,  30  Or.  556,  48  Pac.  361,  holding 
failure  to  complete  railroad  within  time  specified  by  contract  not  total  failure 
of  consideration  which  will  entitle  subscriber  to  recover  amount  of  subscription. 

Promise   implied   from  receipt  of  beneHts. 

Cited  in  Travelers*  Ins.  Co.  v.  Johnson  City,  49  L.  R,  A.  125,  footnote  p.  123, 
40  C.  C.  A.  62,  99  Fed.  667,  holding  action  for  money  had  and  received  will  not 
lie  against  city  in  favor  of  bona  fide  purchaser  of  its  bonds,  illegally  issued 
to  foreign  railroad  corporation  in  payment  of  stock  subscription  which  it  had 
no  power  to  make,  although  proceeds  of  bond  used  in  constructing  depot  in  city. 

Cited  in  footnotes  to  Whitely  v.  Central  Trust  Co.  34  L,  R.  A.  303,  which 
holds  that  implied  vendor's  lien  does  not  arise  in  favor  of  judgment  for  dam- 
ages for  breach  of  indefinite  continuing  covenants;  Parshley  v.  Third  M.  E. 
Church,  30  L.  R.  A.  574,  which  denies  liability  of  church  for  attorney's  services 
in  prosecuting  preacher  because  it  had  passed  resolution  for  his  removal  from 
parsonage. 

19  L.  R.  A.  802,  TEASS  v.  ST.  ALBANS,  38  W.  Va.  1,  17  S.  E.  400. 
Adverne  poaaemilon   aa  agrainst   public. 

Cited  in  Bowman  v.  Duling,  39  VV.  Va.  621,  20  S.  E.  567,  holding  that  ten 
years'  peact^able  adverse  possession  would  bar  right  of  town  to  demand  removal 
of  fence. 

Cited  in  footnotes  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  rights 
of  public  in  street  not  lost  by  prescription  or  laches;  Norrell  v.  Augusta  R.  & 
Electric  Co.  59  L.  R.  A.  101,  which  holds  title  by  prescription  not  acquired  by 
adverse  possession  of  land  dedicated  and  accepted  as  city  street. 

Cited  as  overruled  in  Weston  v.  Ralston,  48  W.  Va.  189,  36  S.  E.  446,  holding 
public  easement  once  lawfully  established,  good  against  titles  by  adverse  pos- 
session; McClellan  v.  Weston,  49  W.  Va.  672,  55  L.  R.  A.  903,  footnote  p.  898. 
39  S.  E.  670,  holding  land  within  boundary  of  street  as  shown  by  plat  not  sub- 
ject to  adverse  possession. 

Overruled  in  Ralston  v.  Weston,  46  W,  Va.  545,  76  Am.  St.  Rep.  834,  33  S.  E. 
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326,  holding  that  occupation  by  sufferance,   of  unused  portion  of  street  for  more 
than  sta tutor}'  period,  will  not  establish  adverse  possession. 

Mnnflcipal  poorer  over  nal»ance». 

Cited  in  Davis  v.  Davis,  40  W.  Va.  478,  21  S.  E.  906  (by  divided  court),  sus- 
taining injunction  against  operation  of  merry-go-round  as  nuisance. 

Cited  in  footnotes  to  Western  &  A.  R.  Co,  v.  Atlanta,  54  L.  R.  A.  294.  which 
holds  power  to  abate  nuisance  in  city,  in  police  court  only;  Valparniao  v. 
Bozarth,  47  L.  R.  A.  487,  which  holds  notice  or  request  to  remove  building  en- 
croaching on  street  unnecessary  before  action  to  abate  it. 

Cited  in  notes  (38  L.  R.  A.  165)  on  municipal  power  over  buildings  and  other 
structures  as  nuisances;  (39  L.  R.  A.  662)  on  municipal  power  over  nui>sances 
affecting  highways  and  waters;  (51  L.  R.  A.  661)  on  right  of  municipality  to 
maintain  suit  to  enjoin  or  abate  public  nuisances. 

Controlling  effect   of   land  marks. 

Cited  in  Brummell  v.  Harris,  162  Mo.  405,  63  S.  W.  497,  holding  that  courts 
will  enforce  true  dividing  line,  which  has  been  ignored  by  parties  to  deeds. 

Cited  in  footnote  to  Elliott  v.  Jefferson,  64  L.  R.  A.  135,  which  holds  rule 
that  marked  line  controls  call  in  deed  for  course  and  distance  not  applicable 
unless  line  is  so,  connected  with  deed  as  to  create  presumption  that  grantor  in- 
tended to  adopt  it. 

Presnuiptlon  of  ownership. 

Cited  in  footnote  to  Cahill  v.  Cahill,  60  L.  R.  A.  706,  which  holds  direct  proof 
of  existence  of  deed  may  be  aided  by  presumption  from  possession  and  repeated 
acts  of  ownership. 

19  L.  R.  A.  811,  COLE  v.  COLE,  142  111.  19,  34  Am.  St.  Rep.  56,  31  N.  E.  109. 

Appeal  from  order  entered  after  wife's  death  in  Cole  v.  Littledale,  164  111. 
631,  45  N.  E.  969,  Affirming  63  111.  App.  491. 

Ghanare  of  decree  of  alimony. 

Cited  in  Brandt  v.  Brandt,  40  Or.  486,  67  Pac.  508,  discontinuing  accrued  and 
future  alimony  from  date  of  remarriage  of  wife;  Beard  v.  Beard,  57  Neb.  758, 
78  N.  W.  265,  holding  drouths  and  failure  of  crops  not  ground  for  changing 
alimony;  Daugherty  v.  Daugherty,  71  111.  App.  308,  refusing  to  reduce  accrued 
and  future  alimony  on  ground  that,  at  time  of  decree,  husband  was  ignorant  of 
wife's  adultery;  Cariens  v.  Cariens,  50  W.  Va.  116,  55  L.  R.  A.  932,  footnote 
p.  930,  40  S.  E.  335,  holding  wife's  subsequent  adultery  ground  for  discharge  of 
husband  from  paying  alimony;  Barkman  v.  Barkman,  94  111.  App.  441;  Shaw 
V.  Shaw,  59  111.  App.  270;  Welty  v.  Welty,  195  111,  338,  88  Am.  St.  Rep.  208,  63 
N.  E.  161, —  denying  court's  power  to  modify  decree  for  alimony  when  wife  haa 
been  awarded  sum  in  gross;  Warren  v,  Warren,  101  111.  App.  310,  refusing,  two 
years  after  decree,  to  reduce  alimony  claimed  to  have  been  obtained  by  fraud, 
when  no  change  in  condition  of  parties  is  shown;  Craig  v.  Craig,  163  111.  181, 
45  N.  E.  153,  Modifying  64  111.  App.  49,  denying  right  of  court  to  set  aside 
alimony  past  due;  Harding  v.  Harding,  180  111.  522,  64  N.  E.  687,  refusing  to 
increase  alimony  when  precarious  condition  of  husband's  finances  does  not  war- 
rant it;  Griswold  v.  Griswold,  111  111.  App.  274,  denying  court's  power  under 
statute  authorizing  alteration  of  alimony  decree,  to  modify  consent  dettree  fixing 
alimony,  because  of  alleged  fraud  of  husband  in  obtaining  it;  Chase  ▼.  Chase, 


802~814.J  L.  R  A.  CASES  AS  AUTHORITIES.  311 

70  ill.  App.  574,  holding  that  court's  power  over  alimony  does  not  end  at  entr> 
of  judgment,  but  continues  for  purposes  of  modification. 

Cited  in  footnotes  to  Livingston  v.  Livingston,  61  L.  R.  A.  800,  which  holds 
unchangeable  provision  for  alimony  in  divorce  decree  cannot  be  impaired  by  sub- 
sequent statute  empowering  courts  to  modify  same;  Wetmore  v.  Wetmore,  48 
L.  R.  A.  666,  which  holds  right  to  alimony  from  income  of  testamentary  trust 
for  support  of  former  husband  terminated  by  remarriage  of  divorced  woman. 

CuNtody  of  ebfld  mo  ezcuae   for  noBimyineiit   of  alimony. 

Cited  in  Cavcnaugh  v.  Cavenaugh,  106  III.  App.  213,  holding  husband's  reliev- 
ing wife  of  custody  of  child  no  excuse  for  failure  to  obey  order  for  payment  of 
alimony. 

Blfect  of  ^rlfe'n  adultery  on  property  rlffbttt. 

Cited  im  footnote  to  Kinzy  v.  Kinzy,  20  L.  R.  A.  222,  which  holds  wife's  tide 
to  l&nd,  vesting  during  marriage,  not  affected  by  subsequent  divorce  for  adultery. 

19  L.  R.  A.  814,  BUTLER  v.  WASHINGTON,  45  La.  Ann.  279,  12  So.  356. 
Validity  of  Jadamtenta  affeetiaff  noaresfdeata. 

Cited  in  Gates  v.  Gaither,  46  La.  Ann.  297,  15  So.  50,  declaring  void  judgment 
in  partition  where  curator  a<2  hoc  for  absent  defendant  was  appointed  by  clerk 
without  showing  jurisdictional  facts;  Sauton  v.  Sauton,  45  La.  Ann.  920,  13  So. 
2%3,  .sustaining  judgment  in  partition  wherein  curator  ad  hoc  was  appointed  for 
abeent  defendant,  who  was  without  agent  or  representative  in  state. 

SaAelency  of  serTlee  of  proee«». 

Cited  in  note  (50  L.  R.  A.  597)  on  what  service  of  process  is  sufficient  to  con- 
stitute due  process  of  law, 

CoaelaaiveaeMi  of  foreign  Jadinu^nts. 

Cited  in  note    (20  L.  R.  A.  682)   on  conclusiveness  of  judgment  rendered  ill 
foreign  country. 
Validity  of  deeree  of  dlvoree  or  for  alimony. 

Cited  in  footnotes  to  Hilbish  v.  Battel,  33  L.  R.  A.  783,  which  holds  notice  of 
divorce  suit  to  nonresident  sufficient  to  prevent  collateral  attack  on  decree; 
Hekkjng  v.  Pfaff,  43  L.  R.  A.  618,  which  holds  defendant  accepting  divorce  de- 
eree and  remarrying  not  estopped  to  dispute  validity  of  subsequent  entry  of  de- 
cree for  alimony;  Dunham  v.  Dunham,  35  L.  R.  A.  70,  which  denies  validity  of 
tlivorce  in  other  state  of  woman  going  there  solely  for  that  purpose;  McCreery 
v.  Davis,  28  L.  R.  A.  "655,  which  denies  validity  of  foreign  divorce  obtained  by 
notice  of  proceedings,  given  without  tlie  state;  Wesner  v.  O'Brien,  32  L.  R.  A. 
289,  which  holds  valid,  decree  for  land  within  state  as  alimony  on  service  by 
publication. 

Cited  in  note  (23  L.  R.  A.  289)  on  effect  of  appearance  by  nonresident  to  give 
jurisdiction  of  divorce  case. 
Conliiet  of  laws  as  to  divorce. 

Cited  in  note  (59  L.  R.  A.  166,  167)  on  conflict  of  laws  on  subject  of  divorce. 
Salt   for  alimony. 

Cited  in  note  (21  L.  R,  A.  679)  on  suit  for  alimony  after  decree  of  divorce. 
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19  L.  R.  A.  822,  COLLINS  v.  LEWIS,  53  Minn.  78,  54  N.  W.  1066. 
'What   coaatftates   evtctloa   by   laadlord. 

Cited  in  footnotes  to  Oakford  v.  Nixon,  34  L.  R.  A.  575,  which  holds  destruc- 
tion of  wall  for  advertising  purposes  not  eviction;  Grove  v.  Youell,  33  L,  R.  A. 
297,  which  holds  life  tenant  evicted  from  room  when  denied  access  thereto  by 
passing  through  house,  where  no  other  mode  of  access  available;  Leiferman  v. 
Osten,  39  L.  R.  A.  156,  which  holds  eviction  from  first  floor  of  building  not 
effected  bj  moving  building  to  other  part  of  lot;  York  v.  Steward,  43  L.  R.  A. 
125,  which  holds  flow  of  water  from  upper  to  lower  rooms  from  defective  plumb- 
ing which  lessor  refuses  to  remedy,  breach  of  implied  covenant  for  quiet  enjoy- 
ment. 

Laadlord's  liability  to  tenant. 

Cited  in  City  Power  Co.  v.  Fergus  Falls  Water  Co.  55  Minn,  176,  56  N.  W. 
685,  holding  landlord  liable  to  tenant  by  consenting  to  another  tenant's  diversion 
of  water. 

19  L.  R.  A.  824,  STAPLES  v.  SCHMID,  18  R.  I.  224,  26  Atl.  193. 
Master's   liability   for   serTant's   torts. 

Cited  in  Knowles  v.  Bullene,  71  Mo.  App.  351,  sustaining  right  to  recove? 
against  proprietor  for  false  arrest  by  floorwalker,  contrary  to  instructions;  FieW 
V.  Kane,  99  III.  App.  6,  sustaining  right  to  recover  against  employer  as  for  false 
imprisonment  for  usher's  wrongfully  detaining  customer  on  charge  of  theft; 
Paulton  V.  Keith,  23  R.  I.  166,  54  L.  R.  A.  671,  footnote  p.  670,  91  Am.  St.  Rep. 
624,  49  Atl.  635,  denying  liability  of  proprietor  of  theater  for  manager's  obstruct- 
ing service  of  process  on  actor;  Markley  v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687, 
footnote  p.  685,  56  Atl.  999,  holding  that  employees  of  mining  partnership 
charged  with  care  and  management  of  property  do  not  act  within  their  powers 
by  causing,  long  after  commission  of  crime,  arrest  of  orj^  suspected  of  having 
flred  company's  building. 

Cited  in  footnote  to  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denieo  master's 
liability  for  injury  to  bystander  by  slipping  of  hook'  from  servant's  hand  while 
pretending  to  throw  at  boys  playing  on  cotton  bales. 

<laestion   for  Jury  wbether  servaat's  acts   within  his  antbority. 

Cited  in  Vrchotka  v.  Rothschild,  100  111.  App.  270,  holding  it  question  for 
jury  whether  imprisonment  was  imposed  by  defendant's  employees  acting  with 
authority. 

19  L.  R.  A.  827,  STATE  v.  WOMBLE,  112  N.  C.  862,  17  S.  E.  491. 

19  L.  R.  A.  831,  PATTERSON  v.  RABB,  38  S.  C.  138,  17  S.  E.  463. 

Action  to  recover  rents  and  profits  during  possession  under  mortgage  in  42 
S.  C.  531,  46  Am.  St.  Rep.  743,  20  S.  E.  540. 
Rigrhts  of  bona  llde  parcbasers  or  assignees. 

Cited  in  note  (21  L.  R.  A.  36)  on  how  far  purchaser  at  execution  or  judicial 
sale  is  protected  as  bona  fide  purchaser. 

—  Of  mortarairo- 

Cited  in  British  American  Mortg.  Co.  v.  Smith,  45  S.  C.  85,  22  S.  E.  747, 
iiolding  that  assignee  of  past-due  mortgage  is  bound  by  attempted  waiver  of  lieD 
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by  assignor;  Ballou  v.  Young,  42  S.  C.  176,  20  S.  £.  84,  holding  note  and  mort- 
gage executed  by  trustee  with  power  to  mortgage  only,  invalid  in  hands  of  inno- 
cent indorsee  for  value;  Singleton  v.  Singleton,  60  S.  C.  234,  38  S.  E.  462,  hold- 
ing that  wife  takes  assignment  of  past-due  mortgage  from  husband  subject  to  all 
equities  against  it. 

Cited  in  footnote  to  Economy  Sav.  Bank  v.  Gordon,  48  L.  R,  A.  63,  which  sus- 
tains, as  againnt  mortgagor's  creditor's  lien  of  bona  fide  purchaser  of  mortgage 
given  without  consideration. 

Of  aoten. 

Cited  in  Bailey  v.  Seymour,  42  S.  C.  325,  20  S.  E.  62,  holding  bona  fide  pur- 
chaser of  note  executed  by  married  woman,  charging  her  separate  estate,  pro- 
tected against  her  claim  that  it  was  not  for  her  debt;  Freeman  v.  Bailey,  50 
S.  C.  248,  27  S.  E.  686,  holding  purchaser  of  note  payable  to  one  as  trustee  bound 
to  make  inquiries. 

-^  Of  f  nsarance  iMiltcy. 

Cited  in  Swearingen  v.  Hartford  F.  Ins.  Co.  66  S.  C.  359,  34  S.  E.  449,  hold- 
ing assignee  of  policy,  procured  by  mortgagor  for  own  benefit,  contrary  to 
agreement  with  mortgagee,  entitled  to  proceeds  of  policy  when  taken  in  ignorance 
of  mortgagee's  claims;  Westbury  v.  Simmons,  57  S.  C.  480,  35  S.  E.  764,  holding 
that  purchaser  of  life  insurance  from  assignee  takes  it  subject  to  old  equities 
between  assignor  and  assignee. 

Seal  as  affectingr  negrot lability  of  note. 

Cited  in  McLaughlin  v.  Braddy,  63  S.  C.  438,  90  Am.  St.  Rep.  681,  41  S.  E.  523, 
holding  that  note  signed  by  maker  opposite  printed  word  *'(seal)"  is  non- 
negotiable. 

19  L.  R.  A.  839,  GTXDRAT  v.  WESTERN  R.  CO.  96  Ala.  162,  11  So.  372. 
Vented    remainders. 

Cited  in  footnote  to  Starnes  v.  Hill,  22  L.  R.  A.  598,  which  holds  indefeasible 
fee  not  vested  in  one  to  whom  life  estate  given,  with  estate  in  fee  to  his  "heirs." 

Criticized  in  Smaw  v.  Young,  109  Ala.  532,  20  So.  370,  holding  that  under 
deed  to  one  for  life,  and  to  surviving  children  of  grantor's  daughters  upon  de- 
termination of  particular  estate,  an  estate  in  remainder  vests  in  children,  but  is 
liable  to  become  devested  by  failure  of  child  to  survive. 

When  statute  of  limitationa  besrina  to  ran. 

Cited  in  Washington  v.  Norwood,  128  Ala.  391,  30  So.  405,  holding  that  stat- 
ute runs  as  to  fraudulent  conveyance  of  cosurety  from  time  of  payment  of  com 
mon  obligation. 

—  Against  owners  of  fntare  estates. 

Cited  in  Edwards  v.  Bender,  121  Ala.  83,  25  So.  1010,  declaring  that  posses- 
sion of  purchaser  from  life  tenant  does  not  become  adverse  to  remainderman  till 
death  of  life  tenant;  McMichael  v.  Craig,  105  Ala.  388,  16  So.  883,  holding  that, 
during  life  of  life  tenant,  remaindermen  cannot  bring  ejectment  a|2:ainst  pos- 
sessors adverse  to  tenant;  Robinson  v.  Allison,  124  Ala.  330,  27  So.  4(51,  holding 
possession  of  widow  under  right  of  quarantine  not  adverse  to  heir;  Findley 
v.  Hill,  133. Ala.  231,  32  So.  497,  holding  that  statute  of  limitations  does  not 
run  against  remaindermen  till  death  of  life  tenant;  Bowen  v.  Brogan,  119  Mich. 
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222,  75  Am.  St.  Rep.  387,  77  N.  W.  942,  holding  that  widow  cannot  hold  posaea- 
sion  of  land  adversely  to  remaindermen. 

Cited  in  footnotes  to  Meacham  v.  Bunting,  28  L.  R.  A.  618,  which  holds  poa- 
session  of  land  as  trustee  for  wife  not  adverse,  even  after  divorce  obtained; 
Hopson  V.  Fowlkes,  23  L.  R.  A.  805,  which  holds  divorced  wife's  rights  barred 
by  possession  of  purchaser  under  subsequent  execution  sale  against  husband; 
Nelson  v.  Davidson,  31  L.  R.  A.  325,  which  holds  estate  in  remainder  barred  by 
adverse  possession  under  deed  of  remainderman's  interest,  and  payment  of  taxes; 
Robinson  v.  Stone,  45  L.  R.  A.  66,  which  holds  suit  by  remaindermen  barred  by 
delay  of  forty  years  to  institute  proceedings  to  set  aside  conveyance  by  trustee  in 
breach  of  trust,  though  life  tenant  still  liring. 

Tax  sale  mm  affectins  fatvre  estates. 

Cited  in  note  (33  L.  R.  A.  688)  on  effect  on  estates  in  reversion  or  remainder 
of  tax  sale  during  existence  of  life  estate. 

Tackfnar  ad-rerse  ponsesnioaa. 

Cited  in  footnote  to  Illinois  Steel  Co.  v.  Budzisz,  48  L.  R.  A.  830,  which  holds 
parol  transfer  of  right  of  adverse  holder  sufficient  to  authorize  transferee  to  tack 
two  possessions. 

19  L.  R.  A.  853,  TURNBULL  y.  GIDDINGS,  95  Mich.  314,  54  N.  W.  887. 
Maadamaa. 

Cited  in  Benton  Harbor  v.  St.  Joseph  &  B.  H.  Street  R.  Co.  102  Mich.  391, 
26  L.  R.  A.  246,  47  Am.  St.  Rep.  563,  60  N.  W.  758,  refusing  mandamus  to 
compel  street  railway  company  to  pave  between  tracks,  when  company  cannot 
raise  money  for  that  purpose. 

Cited  in  note  (58  L.  R.  A.  867)  on  original  jurisdiction  of  court  of  last  resort 
in  mandamus  case. 

19  L.  R.  A.  856,  CHAMPION  v.  CRANDON,  84  Wis.  405,  54  N.  W.  775. 
Fluw  of  aarface  'water. 

Cited  in  Harp  v.  Baraboo,  101  Wis.  370,  77  N.  W.  744,  holding  city  not 
liable  for  overflow  of  surface  water  caused  by  grading  and  adjusting  its  streets; 
Council  V.  Stark,  108  Wis.  98,  83  N.  W.  1092,  holding  owner  not  liable  for  under- 
draining  farm,  where  flow  of  surface  water  not  increased;  Clauson  v.  Chicago  A 
N.  W.  R.  Co.  106  Wis.  311,  82  N.  W.  146,  holding  railroad  not  liable  for  lower- 
ing grade  and  conducting  water  in  ditch,  till  it  ran  upon  lower  land. 

Cited  in  note  (21  L.  R.  A.  598)  on  rights  as  to  flow  of  surface  water. 

Distinguished  in  Schroeder  v.  Baraboo,  93  Wis.  100,  67  N.  W.  27,  holding  city 
liable  for  overflow  of  surface  water  caused  by  walling  up  of  disused  sewer; 
Wendlandt  v.  Cavanaugh,  85  Wis.  263,  55  N.  W.  408,  restraining  discharge  upon 
land  of  another  of  pond  of  surface  water  through  artificial  channel. 

19  L.  R.  A.  858,  Re  GARRABAD,  84  Wis.  585,  36  Am.  St.  Rep.  948,  64  N.  W. 

1104. 
Validity  of  ordinamces  and  statatea  reatrictlnfr  contracts  and   basine«s< 

Cited  in  State  v.  Montgomery,  04  Me.  205,  80  Am.  St.  Rep.  386,  47  Atl.  1G5, 
declaring  unconstitutional,  law  gi'anting  peddler's  license  to  citizens  of  United 
States  only;  Walsh  v.  Denver,  11  Colo.  App.  528,  53  Pac  458,  declaring  uncon- 
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stitutional,  ordinance  giving  officers  arbitrary  power  in  granting  licttiittes  for 
ni€?at  market;  State  ex  rcl.  Kellogg  v.  Currens,  111  Wis.  436,  56  L.  R.  A.  255, 
87  >!.  W.  561,  declaring  constitutional,  law  compelling  graduates  of  medical 
!-(*hooIs  outside  of  f^iate  to  take  examination  before  practising  in  state;  State  v. 
(it  rhardt,  145  Ind.  485,  33  L.  R.  A.  329,  44  X.  E.  469  (dissenting  opinion),  ma- 
jc:rity  holding  liquor  law  constitutional,  which  gave  commissioners  discretion  in 
allowing  other  business  to  be  conducted  in  same  room. 

Cited  in  note  (21  L.  R.  A.  792)  on  constitutionality  of  statutes  restricting  con- 
tracts and  business. 

Distinguished  in  Wilson  v.  Eureka  City,  173  U.  S.  35,  43  L.  ed.  605,  19  Sup. 
Ct.  Kep.  317,  declaring  constitutional,  ordinance  requiring  mayor's  consent  to 
move  building  on  street. 

— —  Am  to  street  parades  and  speeches. 

Cited  in  Re  Flaherty,  105  Cal.  565,  27  L.  R.  A.  531,  footnote  p.  629,  38  Pac. 
081,  sustaining  ordinance  prohibiting  beating  of  drum  in  streets  without  special 
permit;  Wilkes  Barre  v,  Garabed,  11  Pa.  Super.  Ct.  370,  sustaining  validity  of 
ordinance  prohibiting  use  of  musical  instruments  on  street  without  special 
permit. 

Cited  in  footnote  to  Com.  v.  Davis,  26  L.  R.  A.  712,  which  sustains  ordinance 
prohibiting  public  address  on  Boston  Common  without  permit. 

Arrest    of.  one    obstruct Inff    parade. 

Cited  in  footnote  to  White  v.  State,  37  L.  R.  A.  642,  which  denies  right  to 
arrest  person  refusing  to  make  way  for  military  parade. 

Munfcfpal  po'wer  over  nuisances. 

Cit-ed  in  note  (39  L.  R.  A.  674)  on  municipal  power  over  nuisances  affecting 
highways  and  watera. 
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